LIST OF LEADING PROPOSITIONS










INTRODUCTORY CHAPTER




THE LAW OF
2]

LEGISLATIVE POWER
IN CANADA

BY

A. H. F. LEFROY, M.A., (Oxon.),

OF THE INNER TEMPLE, LONDON, AND OSGOODE HALL, TORONTO,
BARRISTER-AT-LAW,

TORONTO ‘

THE TORONTO LAW BOOK AND PUBLISHING COMPANY, Liviten
1897-8.




rding to Act of

A

the
rinety
Department of Agriculture

even

SIR |

F(
Parliament of Canada, in the year one thousand
by Augustu

Henry Frazer Lefroy, at the



TO THE MEMORY OF
SIR JoHN BEVERLEY Rosinson, Bart.,
FORMERLY CHIEF JUSTICE OF UPPER CANADA
¥ THIS WORK IS DEDICATED
ALBEIT AN UNWORTHY TRIBUTEF

BY HIS GRANDSON

THE AUTHOR.




'y}
in W
“tract
Briti
to be
upon
of leg
parliz
legisl
result
tions,
the a
sition
dicta
are, (
them.
also
and o
report
Comn
other
sugge:
dealt 1
oured.
as’ co




PREFACE.

fyhc primary aim I have had in view
in \writing this book has been to ex-
“tract from the reported decisions on—~gh
British North America Act all tm\(t is
to be found therein of general application
upon the law governing the distribution
of leglslfxtlvc power between the Dominion
parliament and thé{ various provincial
legislatures of Canada, to formulate the
results so arrived at in general Proposi-
tions, and to point out in the notes thegeto
the authorities upon which these Propo-
sitions respectively rest, all decisions and
dicta which ll]l}btl‘ate them, and any which
are, or appedr to be, at variance with
them. I ‘have, however, freely resorted
also to reports of Ministers of Justice,
and other State documents, the verbatim
reports of arguments before the Judicial
Committee of the Privy Council, and all
other sources from which can be derived
suggestion or illustration upon the subject
dealt with, In this way T have endeav-
oured. to set forth, in ordered form, and-
ds” concisely as possible without sacri-




|
1
]
‘
‘
.: .
| LEgisLaTivE PowER IN CANADA.
ﬁ(ill:\" unnplctcncs\, the whole of the with
law of legislative power in Canada in its it res
present stage of development, and in con- deriv
nection therewith the relation of the lems
Crown to the Canadian legislatures. In
This method of arrangement under general Propc
Propositions 1is, I think, better suited to have
the complete and systematic treatment Britis
f and study of this branch of the law, than then
any arrangement under the various sec- then 1
tions of the British North America Act parlia
can possibly be, while,by numerous tables, thc”&
and a complete general index, I have en- Domi
deavoured to make the contents of these relatir
pages thoroughly accessible for purposes lature:
of reterence. Pra
In an introductory chapter I have en- printir
L deavoured to prove that, Professor ])i(x"\‘ , as the
: notwithstanding, the preamble of the type.
British North America Act states the at the
truth in asserting that Canada is federally judgm
united with a ‘Constitution similar in Liquot
principle to that of the United Kingdom, have a
and have compared the distribution of tinued
legislative power between Congress and given,
¢ the States under the United States Con- embod
stitution, with that between the Dominion Privy (

parliament and the provincial legislatures,

1 See




PREFACE.

with a view to showing how much, or, as
it results, how little help we may hope to
derive in the solution of our own prob-
lems from the American decisions.

In regard to the order of the general
Propositions, it will be found that those
have been placed first which relate to the
British North America Act as a whole,
then come those relating to the Crown,
then those relating alike to the Dominion
parliament and the provincial legislatures,
thep, those relating especially to the
Dominion parliament, and, lastly, those
relating especially to the provincial legis-
latures.

Practical necessities have required the
I)l'imin:\' off of small sections of this book
as the same were completed and placed in
type. The printing, however, was stopped
at the point where it was foreseen that the
judgment of the Privy Council on the
Liquor Prohibition Appeal, 1895, would
have an important bearing, and not con-
tinued until after that judgment had been
given, so that its contents might be fully
embodied in the text.! For the rest the
Privy Council decisions given during the

1 See infra p. 393, n. 1
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period occupied in passing through the be, tl
press—the Virgo case, the Indian Claims’ the p
case, the Brewers' and Maltsters’ Associa- ‘c‘“j
tion case, and Fielding v. Thomas—have : ‘1‘“”‘
appeared at periods most convenient for ) ¥ Cana
their inclusion in ‘this work ; and, gener- of th‘,
ally, it may be said that the current of be ad
judicial decision during the period of low.
printing“has in no way materially affected Onia
the text.! However, a table of Addenda ‘ publi
will be found which gives some supple- authe
mental citations, but the main object of In
which is more thoroughly to collate all the h
: portions of the text. {11;1)‘ 1
[ would add here that this book, such not o
as it is, would almost certainly never have practi
been written had it not been for the four whick
volumes of Mr. Cartwright’s collection of may |
cases under the British North America Const
Act, published by arrangement between sister
the Dominion and Ontario Govern- © Africe
ments. Such collections enable a man of scienc
small means to have in his own library at best

little cost a great part, perhaps the bulk, tween
of the material with which he has to deal, local |
and to pursue his labours uninterruptedly

intere
in the evenings, when alene, it may wel] [ may
g S somet

! The only exception to this statement is the somewhat unimport-

ant one referred to at p. 41, n. 1,



PREFACE.

be, the exigencies of the practical work of]
the profession, especially under our sys-
tem, will allow him to do so; and if it is
desired to encourage the production of
Canadian text-books on various branches
of the law, probably no better means can
be adapted than for public bodies to fol-
low. the example of the Dominion and
Ontario Governments, and undertake the
publication of such .collections of the
authorities.

In conclusion, I may perhaps express
the hope that the contents of these pages
may be found of some usc and interest,
not only to those who have to assist in the
practical administration of the law with
which it deals, but to those who are, or
may hereafter be, concerned in devising
Constitutions for confederations of our
sister colonies in Australia and South
Africa, and, indeed, to students of political,
science generally, since the problem how
best to distribute legislative power be-
tween central national legislatures and
local law-making bodies is one of general
interest and growing importance. And if
I may be considered to have contributed
something, however trifling, to a more
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accurate knowledge of the Constitution of
the British Empire, I rejoice that my book
has reached completion in the Diamond
Jubilee year of our beloved Queen, dur-
ing whose glorious reign the constitu-
tional foundations of the Empire have
been laid broad and deep by the loyal
wisdom of British statesmen and the wise
loyalty of British people.

A. H. F. LEFRroy.

Toronto, December 15th, 1897.
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But see infra p. 398, n. 1.

P ages 47-: As l\_' No. 8 of section 92, see p. 398,
as to f\«\, 9 of section 92, see pp. 723-30.
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wick, J., S.C., at p. 243, ¢t seq. ; pe King, J., S.C., at pp.

J., in /n

"

259-61

P(l“('\‘ ()[-j. Cf. per Gwynne, J., in /n re Prohibitory Liquor
Laws, 24 S.C.R. at p. 217, per Sedgewick, J., S.C., at pp. 231,
237

Page 64, n. 1. See pp. 746-9.

Pages 64-9. See pp. 741-9.

P:\H(,‘S 7.1-5(). As to Crown’s priority see, also, Att. General 2.
Clarkson, 15 O.R. 632 ; K¢ Bentinck 2. Bentinck, [1897], Ch. 673.

l’ngc 8I, n. I. For the recent Shortis case, where the Gover-
nor-General pardoned, the ('nun(:il abstaining from advising one
way or the other, see 32 C.L.J. §3.

l)‘tgt's 5“-‘\' As to the power to appoint Queen’s Counsel, and
the ()x.hmu statute pumlnllmv a Superior Court judge to depute a
Queen’s ( uuxml to pufnrm judicial duties see, /» r¢ Queen’s
Cdunsel, 23 O.A.R. 792, (1896), an appeal in which hd\ been
argued before the Privy Council and stands for judgment, and an
Article in 33 C.L.]., 178

})Hg(‘ 100, n. 2. Asto No. 1 of section 92, see, also, pp. 698-9,
746-8, 755, n. 1.

P;lg(t.\' III-15. Cf. /nreQueen’s Counsel, 23 O.A.R., at pp. 799,
8o1-3, 805,

P;l;:(' 115, n. See p. 320, n. I.

I)Jth'S 12 ;.\‘ As to Propositions 8 and 9, see the Indian
Claims case, [1897] A.C., at p. 212; Mowat ». Casgrain, R.J.Q.
6 Q.B., at pp. 22-4, (1897) ; /n re Queen’s Counsel 23 O.A.R. at

pPpP- 799, 801-3, 805, (1896) ; and infra p. 594, n.

Page 126, n. 2. See p. 586, n. 1.
Page 127, n. 2. See p. 457, n. 2.
Page 128, n. 1. See pp. 159, 165.
Page I59. See pp. 128, n. 1, 165.
[).l;(t‘ IOI. See pp. 522-5.
Page 164, n. 1. > pp. 522-5

l’;lg(' 165. See p. 128, n. 1.

l)ll‘,j(’ 174, n. I. This refers to the first edition of Mr. Hodgins’

work. Since it was printe\l a second edition, bringing the reports
to the year 1895, has i»nl published ; and from p. 446 onwards

of this work the reference 1n to the second edition.
I)Elg(: 170, n. 1. » Thé¢mas 2. ”‘lllh\ll('ln in appeal, sub nom.,
Fielding v. Ih»nnh, [l‘w; . 600, and infra p. 748, n. 1.
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¥
Pages 181-4. See the note
Addenda to pages 511-2, infra.
Pages 208-31.
noted that a |

of Kennedy z. Purcell in the

In connection with Proposition 12 it may be
ong letter appeared in the Zimes of June 1st, 1876,
by Historicus, (doubtless Sir W. Vernon-Harcourt), arguing stren-
uously that there was no renunciation of the paramount author- Paramount
¢ s L ¢ authority of
ity of the Imperial parliament by the British North America Act, |,“‘,";J p
1867, and showing that this view had been uniformly adopted parliament.
and acted upon by hboth the Home and the Canadian authorities.
The occasion of the letter appears to have been some pending
Merchant Shipping legislation. It was reprinted in the Toronto
Mail of June 13th, 1876. The subject was also discussed in a
leading article in the Zimes of the same date, also reprinted in the
Mail, and in one in the London Standard of June 3rd, 1876, re-
printed in the Toronto Ma:/ of June 17th, 1876.
1’;\;3: 20Q. In the letter of Historicus just above referred to
in these Addenda,\he says of the Colonial Laws Validity Act,
1865 : *“ It applies t¢ the Dominion legislature of Canada as much
as to the representative legislature of any other colony. Itisonly
the declaration of that which has always been the law, (vide 7-8
Will. 3, c. 22, s. 10, and8-9 Vict. ¢. 93, s. 63), and always must
be the law between a colgny and its metropolis.” Cf., also,
6 Geo. 4, c. 114, 5. 49 ; and pee infra, pp. 746-9.
1)1\‘,:(‘ 2I2. See p. 642, n. gnd Addenda thereto infra.
I’.’lgu 223. Asto Sir J. Thompson’s contention, ¢/. in reference to
the Constitutional Act, 31

0O.S. at pp. 182, 187, 192-3.

Geo. 3, c. 31, Gordon ». Fuller, 6
9 2% ’

>age 243, N. 3. See 24 S.C.R. at pp. 204-10, 231 ef seq., (1895).

Pilj\" § 250-1. For auseful review of the various decisions in refer-
encedo power over cdur;}tim\ u!uler section 93 of the British .\'(‘)rlh Power over
America Act, see Mr. Wheeler’s note to that section in his Con- education
federation Law of Canada, at pp. 332-88, in which he gives a very under sect.
full report of the New Brunswick School case before the Privy ‘f{‘:\’f\ Acs
Council. And as to the futility of a provincial legislature attempt- -
ing to fetter its own future action, see the report of Sir John
Thompson, of February 17th, 1894 : Hodgins’ Provincial Legis-
lation, 2nd ed., at pp. 1227-8.
Pages 254-5. As toits not being necessary that taxation should
be equal, see p. 720, n. 1.
l)il;;(‘ JS(). It would seem
Canada at p. 122

from Wheeler’s Contederation Law of
that there was an unsuccessful application made
to the Privy Council for leave to appeal in Regina 7. Wing Chong.
Page 257, n.2. Walker 2. Baird is reported below, before the

Supreme Court of Newfoundland, at p. 490 of Newfoundland

Decisions ; see infra Addendum to

p- 321, n5. The judg-
ments draw a distinction between treaties of pv§~ ‘“ which are
binding upon the nations even to the extent of the akenation of the

/vested rights of subjects,”

Treaties and
Acts of
and such a modus vivendi as was there State

in question, which *‘ stands upon a different footing as regards the
constitutional rights of the subject,” and the <tatement in Sir

James Stephen’s History of the Criminal Law, (Vol. 2, p. 61), that

‘“ the doctrine as to acts of State can apply only to acts which




Treaties and
Acts of
State.

Territorial
limits of
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affect foreigners, and which are done by the orders or with the
ratification of the Sovereign. As between the Sovereign and his
subjects there can be no such thing as an act of State. Courts of
law are established for the express purpose of limiting public
authority in its conduct towards individuals "—is referred to and
relied on.  And authorities are collected showing that an action
will lie for a tortious act, notwithstanding it may have had the
sanction of the highest authority in the State. The case cane
up on the pleadings, and the Court held that merely setting
up that the trespass complained of was an act of State committed
under the authority of the modus vivendi with France was no
sufficient answer to the action; and the Privy Council on appeal

briefly expressed their concurrence : [1892] A.C. 491.

)ilg(f 260, n. 1. And see per Tuck, J., in Wilson 2. Codyre, 26
N.B., at pp. 524-5, (1886) ; and infra pp. 303-4.

Pag(‘s 275-(), In their recent judgment in the Liquor Prohibition
Appeal, 1895, {1896] A.C., at p. 363, the Privy Council say that
they are unable to regard the prohibitive enactments of the Canada
Temperance Act, 1886, as regulations of trade and commerce,
thus removing any doubt as to their view resulting from their
words in Russell . The Queen, 7 App. Cas. at p. 842, 2 Cart.
at p. 26,

Page 291, n. 3. Astosimilar provisions in the Constitutions of

several States of the Union, see Cooley on Constitutional Limit-

ations, pth ed., pp. 169-74.

Page 297, n. 1. But see p. 398, n. 1.
l)ilgt‘ n. 3. See pp. 618-26 as to provincial law in relation
to Dom¥ony Imperial and foreign corporations,

Page 308, n. 1. Add: ‘ See especially pp. 647-9 #nfra, from
which it appears that on the recent Liquor Prohibition Appeal,
1893, the Privy Council have very much supported Gwynne, J.’s
reading of the clause in question. See, however, infya pp. 650-1.

Page 320. See further as to legislation in reference to railway
crossings, p. 399, n. 1, and Addenda, and pp. 445-6.

Page 321,n.5. In two cases r(-‘p<,rlc<| in the recgnlly pl:l»li\hc‘ll
volume of Newfoundland Decisions, (J. W. Withers, Queen’s
Printer, St, John’s N.F., 1897), the question of the territorial limits

of the jurisdiction of the local legislature is discussed, and found to

f:,lli:;iﬂtlli“n extend to, but not beyond, three miles outside of a line drawn
from headland to headland of the bays of Newfoundland. The

first is Rhodes ». Fairweather, p. 321, (1888), and was an action
for penalties against the master of a British ship, registered in
Scotland, for killing and taking on beard seals previous to the date
fixed by the legislature of Newfoundland for sealing, the seals
in question having been all taken outside the above limits. The
ship was British owned, and registered in Scotland, where the
owners and master resided, and also several of the crew, who
were engaged there. She cleared from St. John'’s for the seal
fishery, and returned there after the voyage for the purpose of
manufacture and shipment. Carter, C.J., after referring to Im-
perial Acts in reference to offences committed on board British
ships, says, at p. 325: ‘‘Has the legislature of this colony
authority to pass an Act conferring jurisdiction of 'the like char-
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acter over persons on board a ship on the high seas beyond
colonial limits, whether registered ih this colony or other British

port ? |\ I apprehend it has not. Then by what authority can it
pmh\b\x or confer the right of killing seals beyond its territorial

limits? The Zerra Nova,” (the detendant’s ship), ‘“is a ship of

the British nation, and as such the Imperial parliament would
unquestionably be competent to give effect to an Act prohibiting Territorial
with penalties the killing of scals or such like, at a specified time, limits of
anywhere over the sea, by persons on board said ship, but that is ?ﬂiﬂ‘izt‘li‘r’]"
from supreme, and un_hke colonial lmsm'(l_ mn‘hnmy.” Little, J., Newfound-
at p. 343, after referring to the class 9f Imperial Acts above men- land.
tioned, says: ‘‘ This sovereign apthority rendering the subject
amenable under such circumstundes to Imperial laws is inher-

ent in<the State or nation ; and, As a colony is only a part of

the State which created it, it is ébvious it cannot exerci:e these

powers which pertain alone to the nation or State creating it.”

Still he is less positive in denying the power of the legislature in

such a case as that before the Court, saying rather that the statute

should not be construed to apply to such a case in the absence of

any express language showing an intention on the part of the
legislature that its provisions might operate beyond the territorial

limits of the colony. Pinsent, j., thought the defendant should

be held liable. He says at pp. 333-4 :—** I take it to be a sound
doctrine, as a general proposition, that the limits of colonial juris-

diction extend to only three miles from the shore, and that a
colonial legislature cannot confer a jurisdiction beyond its terri-

torial limits, but here the exercise ot the jurisdiction is upon per-

sons and things within the limits, although it may be for acts done

in violation of our law outside those limits. . . We have here to

guard against confounding the territorial limits of the government The three
with the power of legislation over persons and things, between mile limit.
which there is no necessary coincidence, except as to the place of

putting the law in execution against persons who owe subjection to

it.” In his opinion the delendant, his ship, and ship owners bore

such a relation to the colony that the legislation was infra vires

to control them in their fishing operations, even when outside the
three-mile limit. But he says, at p. 334 : *“If the case now be-

fore us were one of a foreign cruiser at sea, prosecuting the busi-

ness from a forejgn port, and taking seals outside the colonial

limits, there could be no doubt the Act would have no application.”

The second case is that of Queen . Delepine, #:d. at p. 378,

(1889), where the defendants (foreign fishermen) were proceeded

against before a magistrate for violation of the Newfoundland

Bait Act, 50 Vict. c. 1, namely, purchasing bait fishes for export-

ation and bait purposes, without having taken out the license pro-

vided for in the said Act. Here, too, it was held that the territorial
jurisdiction of the local legislature extends to three miles outside

a line drawn from headland to headland ; and, as in Rhodes v.
Fairweather, special reference is made to Anglo-American Tele-

graph Co. . the Direct United States Co:, a decision of Hoyles,

C.J., to that effect, affirmed in appeal to the Privy Council : 2

App. Cas. 394, (1877). See, also, The Ship Frederick Gerring,

Jr. v. The Queen, 27 S.C.R. 271, (1897).

I’;xg(: 327, n. I. The case referred to by Mr. Todd, ad loc. cit.,

is doubtless /n re Gleich, 1 O.B. & F. (New Zealand Supreme
Court) 39, (1879).
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l’agc 329, n., 2. See the words of Dorion, C. J., in Proposition
45, at p. 510, infra; also see Addenda to p. 321, n. §, supra.

Pages, 330-I. As to the power attributed to the New Zealand
legislature by Ashbury 2. Ellis, residing in our provincial legis-
latures u%icr Nos. 13 and 14 of section 92 of the British North
America Act, see Stairs . Allan, 28 N.S. 40, at pp. 418-9,
(1896) ; McCarthy ». Brener, (N.W.T.), 16 C.L.T. 201, (1896).

Page 333, n. 5. See pp. 757-62.

l’agcs 333-8. And see now confirming the conclusions arrived at
in the text. Re Criminal Code sections relating to Bigamy, 27
S.C.R. 461,

I).’lgc 343. Asto No. 16 of section 92, see also, pp. 652-3.

I age 343, Nn. 3. See, also, pp. 655-61.

Page 348, n. 1. See p. 393, n, 1.

ages 350-2. See pp. 399-401.

Page 352. Asto No. 8 of section 92, see p. 398,.n. 1.

Pages 358-60. See pp. 399-401, 408-10, 507-9.

l)llgt' 3()0, n. 2. Cf. Richer . Gervais, R. J. Q. 6 S. C. 254,
(1894), where it was held that a Dominion Act declaring a non-
juridical day must be interpreted as relating only to Dominion
matters. And as to the term ‘police regulations,’ see Znfra
p- 556, n. 2.

Page 361, n. 2. See Lambe 2. Fortier, in App., R.J.Q. 5 S.C.
355, 25 S.C.R. 422 ; and see infra pp. 723-4.

P:lg(‘s _-;(55-(). In connection with Propositions 29-32, see, also,
PP 530-1.

l’;lgvs _3('()-3. As to the Dobie case, tee, also, infra pp. 760 5.

1’1{;:(‘ 300, n. 4. Add: **And Sauve 2. The Corporation of
Argenteuil, 21 L.C.]. 119, (1876).”

Pages 369, n. 5. See pp. 399 401.

Page 372. In connection with Proposition 33, see, also, pp. 437-8.

I).'l‘L'l‘S »;75-(). And’see pp. 718-20

Page 378, n. 4. See pp. 399-401, 558, n. 2.

1);1;((' ;S 3, N. 7. See the decision of the Privy Council reported,
[1896] A.C. 348.

Page 385, n. 2. See especially at pp. 399-401, 408-10.

Pages 385-6. See pp. 567-71.

l’:lj.jk} 391, n. I. See pp. 746:50 for the Privy Council decision
sub nom., Fielding v, Thomas.

Page 393, n. I. For 65 L.]. 26, read [1896] A.C. 348.

Page 393, n. 2. For 65 L.J. at pp. 33-4, read [1896] A.C., at
pp. 362-3.

Page 398, n. 1. For 65 L.J. at p. 34, read [1896] A.C. at pp.

363-4

Page 399
to railw:
Privy (
Radial

Page 399

Page 400
tail, see

'

Page 401

Page 401
gamblin
v. Flem

Page 403,

Page 407,
And see

Page 409,
361-2.

Page 411,

Page 414,
(1897).

Pages 441

Pages 44:

Page 446,

Pages 46:
28 O.R.

Page 465,

Page 486,

Page 504.
Montrea

Paces =0”

ages 509

Pages 511
cell, befi
Wheeler
leave to
in a Don
Laudry,
but not ¢

tion of
matter.

Page 517.
Pages 51¢
569, (18¢
Page 520.
see suprc

Pages 538




TABLE OF ADDENDA. XV.

Page 399, n. I. For 32 C.L.J, 415, read 27 O.R. 559; and as Railway
to railway crossings, and powers of the Railway Committee of the gy

Privy Council, see, also, Grand Trunk R.W. Co. 2. Hamilton Railway
Radial Electric R.W. Co., 33 C.L.]J. 436, 17 C.L.T. 220, (1897), committee.

Page 399, n. 2. For 65 L.J. 26, read [1896] A.C. 348.

Illlt,’(f 400, n. I. As to the distinction between wholesale and re-
tail, see pp. 726-30.

I’;l;;c :1()1, n. I. For6s L.]. at p. 38, read [1896] A.C., at p. 371.

I’;lgc 401, n. 2. See pp 579-80. And ¢/, as to laws against
kg:\mhling, Regina z. Keefe, 1 N.W.T. (No. 2), 86 (1890) ; Regina
». Fleming, 15 C.L.T. 244, (1895) ; noted infra p. 414.

P:lt{c 403,n. I. Asto wholesale and retail, see pp. 726-30.

Page 407,n. 1. For 65 L.]. at p. 32,.read [1896] A.C. at p. 360.
And see infra pp. 551-9.

Page 409, . 1. For 65 L.J. at p. 33, read [1896] A.C. at pp.
361-2.

Page 411, n. 3. See last Addendum.

Page 414, N. 4. - And ¢f. Kitchen ». Saville, 17 C.L.T. atp, 91,
(1897).

Pages 441-2. See pp. 518-9.

l)‘ll‘,'cs 445-(). See the Addenda to p. 399, n. 1.

Page 446, n.  See pp. 596-7, n.

Pages 4()‘;-‘\'4 See Reg. ex rel/. Brown z. Robert Simpson Co.,
28 O.R. 231, (1896).

Page 465, n. 1. See Addenda to p. 360, n. 2.

1‘;15“‘ 486, n. 1. See Proposition 53, and pp. 584 9o,

]';1‘_::- 504. And see per Davidson, J., in Heneker v. Bank of
Montreal, R.].Q. 7 S.C. at p. 263, (1895).

])ll‘\:(‘.\‘ 507-9. See pp. 651-61. ]

Pages 5I1I-I2. Asto Valin 2. Langlois see also Kennedy 2. Pur- Appeals to

cell, before the Privy Council, July 7th, 1888, noted at length in ",”‘)'_.I
Wheeler’s Confederation Law of Canada, at pp. 314-7, refusing f,l:‘:["l:ln
leave to appeal from the decision of the Supreme Court of Canada matters.
in a Dominion Election matter, and citing in support Théberge .
Laudry, 2 App. Cas. 102, 2 Cart. 1, (1876), and Valin z. Langlois,
but not deciding any more, than in those cases, the abstract ques-

tion of the prerogative right to entertain an appeal in such a
matter.

l’;l;_{c 517. Seep. 677, n, and Addendum thereto infra.

]);lf{i‘.\' 5IQ-20. And see McLeod 2. Noble, 33 C.L.J]. 533,
569, (1897).

), o . . g .
| age 520. As to the Railway Committee of the Privy Council,
see supra Addendum to p. 399, n 1.

Pages 538-9. See Addendum to pp. 51920 supra.
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Page 5()[, n. Asto Acts respecting game see pp. 654-5; and as
to the reference to The Liquor Prohibition Appeal, 1895, [1896]
A.C. at p, 368, see pp. 755-6.

Pages 562-3. See p. 641y 0.

PZI;(CS 573»(). See pp. 6§5-

I’:lgc 594, n. For Mo
(1897), and for the In

Page 595, n. Butas to
n. 2, supra.

at . Casgrain, see now R.J.Q. 6 Q.R. 12,
an Claims case, see [1896] A.C. 199."

acts of State ' see the Addenda to p.257,

/. Co., see now Washin . Grand Trunk R.W. Co,, 2
Provincial R. 183, (1897), at pp. 18 where Osler, J. A., cites it and
Acts in rela- -*“ The corresponding enattments of the Workmens Com-
tion to pensdtion for Injuries Act, 49 Vict. c. 28, s. 4, O., 55 Vict. c.
rl;‘i’l'\::.i“;:” 30, s. 5, O., must also, in my opinion, be confined in their nppli-
’ cation to the former class of railway companies,” (s¢.'those which
are within the jurisdiction of the provincial legislature), ‘‘and for
the same reason, namely, that they relate to the construction or
arrangement of the railway track itself.” And he distinguishes
Canada Southern R.W. Co. 2. Jackson, 17 S.C.R. 316, as relating
to other provisions of the Workmens Compensation for Injuries

Act dealing with the general law of Master and Servant.

1’;!;{6 608, n. 1.  As to the three mile limit, see the Addenda to p.
321, n. §, sSupra.

1‘;\;{(' 012, n. For 66 L.]. (P.C.) 11, read [1896] A.C. 199.

]’.’lf\”(‘ ()."-;. n. I. Asto the validity of a provincial Act forbidding
the transler of property till taxes paid, and its applicability to

bank shares, see Heneker 2. Bank of Montreal, R.J.Q. 7 S.C. 257,
(1895). And as to provincial licensing of private or unincorpor-

ated banks being w/tra wvires as contrary to the intention of the
Bank Act, see Hodgins’ Provincial Legislation, 2nd ed., at p. 1268.

Page 024, n. 2. For the Brewers’ and Maltsters’ Association
case, see now [1897] A.C. 231.

Page 042, n. 1In a case of Rhodes v. Fairweather, Newfoundland
Decisions, at p.337, (1888), (see the Addenda to p.321, n. §, supra),
where a question arose as to the power of the local legislature to
control fishing operations outside the three mile limit, and it
Ships and appeared that the ship of l»hv ‘Ivlcndm?l, who was being l‘rf’»(‘(‘l.llt‘kl
their port of under such a law, was registered in Scotland,.and not in New-
registry. foundland, Pinsent, J., said that in his opinion no point could
be made of that fact. It was immaterial in what port a Brittsh
vessel might be registered, she would be a British ship everywhere
and entitled to the same privileges and subject to the same
obligations. Most or many of the ships owned or engaged in the
commerce of the colony were registered in Great Dritain. The
point was, in what business were they employed, and to what
laws \\{‘Y‘[’I!’)’ for the time being subject.

l’ll(‘,\'('\' 054-5. Asto Acts respecting game, see p. 561, n.
l’d;,‘(,‘ ()77, n. C/. as to taxing scldiers and sailors, per Robin-

son, C, J., in Tully 2. The Principal Officers of Her Majesty’s
Ordnance, § U.C.R. at p. 14, (1847).

l)J;\"(\‘S 75().()4), As !u. the locality of a debt see, also, Henty 2.
I'he Queen [1896], A.C. 567.
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LEADING PROPOSITIONS.

1. The British North America Act is
the sole charter by which the rights
claimed by the Dominion and the Prov-
inces respectively can be determined.

2. Although the British North Ameri-
ca Act was founded upon the Quebec
recolntinone and en muet ha gccepted as

In the interests of cleanliness, publie 1€ p“)\mtt‘\’

health, and the preservation of public property,
readers are requested not to wet their fingers
when turning over the leaves of books, period-
icals, ete.

The corners of leaves must not be turned
down.

onstituted a
‘e, and estab-

Provincial

powers and
m it as their
source.

3. Courts of law must treat the pro-
visions of the British North America
Act by the same methods of construction
and exposition which they apply to
other statutes [of a similar character, that
Is to say, statutes conferring constitution-
al charters]. The British North America
Act cannot be construed in a rigidly
technical manner.

4. The state of legislation and other,
circumstances in the various provinces
of the Dominion of Canada prior to

Pages.

[-20

21-40
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Page 5()1, n. Asto Acts respecting game see pp. 654-5; and as
to the reference to The Liquor Prohibition Appeal, 1895, [1896]
A.C. at p, 368, see pp. 755-6.

Pages 562-3. See p. 641, n.

Pages 578-9. See pp. 655-61.

Page 594, n. For Mowat z. Casgrain, see now R.J.Q. 6 Q.B. 12,
(1897), and for the Indian Claims case, see [1896] A.C. 199.

l).'l;,'(,‘ 505, n. Butas to ‘acts of State’ see the Addenda to p.257,
n. 2, supra.

Pages 596-7, n.  In connection with Monkhouse ». Grand Trunk
R.W. Co., see now Washington z. Grand Trunk R.W. Co., 2
Provincial O.A.R. 183, (1897), at pp. 185-6, where Osler, J. A., cites it and
Acts in rela- says :—*‘ The corresponding .enactments of the Workmens Com-
tion to pensation for Injuries Act, 49 Vict. c. 28, s. 4, O., 55 Vict. c.
“f""'“f“" 30, s. 5, O., must also, in my opinion, be confined in their appli-
railways. s -~
cation to the former class of railway compar
are within the jurisdiction of the provincial |
the same reason, namely, that they relate t¢
arrangement of the railway track itself.”
Canada Southern R.W. Co. #. Jackson, 17 S
to other provisions of the Workmens Com
Act dealing with the general law of Master a
l’;lgc 608, n. 1. As to the three mile limit, !
321, n. §, supra.

Page 612, n. For 66 L.]. (P.C.) 11, read [

l’(l‘,{«‘ 623, n. I. As to the validity of a pro’ e
the transfer, of property till taxes paid, and its applicability to
bank shares, see Heneker 2. Bank of Montreal, R.J.Q. 7 S.C. 257,
(1895). And as to provincial licensing of private or unincorpor-
ated banks being u/fra wires as contrary to the intention of the

Jank Act, see Hodgins’ Provincial Legislation, 2nd ed., at p. 1268.

I)il;:(' 024, n. 2. For the Brewers’ and Maltsters’ Association
case, see now [1897] A.C. 231.

l'.’l;\'(' l}.}_“ Nn. In a case of Rhodes v, Fairweather, Newfoundland
Decisions, at p.337, (1888), (see the Addenda to p.321, n. §, supra),
where a question arose as to the power of the local legislature to
control fishing operations outside the three mile . limit, and it

Ships and appeared that the ship of the tl('l(‘!}ll*i“?[, who was heing prosecuted
their port of under such a law, was registered in Scotland,.and not in New-
registry foundland, Pinsent, J., said that in his opinion no point could
be made of that fact. It was immaterial in what port a Brittsh
vessel might be registered, she would be a British ship every re

and entitled to the same privileges and subject to the same
obligations. Most or many of the ships owned or engaged in the
commerce of the colony were registered in Great Britain. The
point was, in what business were they emgloyed, and to what
laws were they for the time being subject.

l);lgl'.\' 05 }-5. As to Acts respecting game, see p. 561, n.
l);l:\‘,(‘ (177 n. (/. as to taxing scldiers and sailors, per Robin-

’
son, C. [., in Tully 2. The Principal Officers of Her Majesty’s
Ordnance, § U.C.R. at p. 14, (1847).
l’;|g<-5 754).()(;, As to the locality of a debt see, also, Henty 2.
The Queen [1896], A.C. 567.
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LEADING PROPOSITIONS.

1. The British North America Act is

the sole charter by which the rights
claimed by the Dominion and the Prov-
inces respectively can be determined.

2. Although the British North Ameri-
ca Act was founded upon the Quebec
resolutions, and so must be accepted as
a treaty of union between the provinces,
yet when once enacted it constituted a
| wholly new point of departure, and estab-
'lished the Dominion and Provincial
' Governments with defined powers and
duties, both alike derived from it as their
source.

3. Courts of law must treat the pro-
visions of the British North America
Act by the same methods of construction
and exposition which  they apply to
other statutes [()f":l similar character, that
is to say, statutes conferring constitution-
al charters]. The British North America
Act cannot be construed in a rigidly
technical manner,

4. The state of legislation and other
circumstances in the various provinces
of the Dominion of Canada prior to

Pages.

I-20

21-40
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LEGISLATIVE PowgeR IN CANADA.

Confederation may sometimes have to be
considered in determining the construc-
tion of the clauses of the British North
America Act respecting the distribution
of legislative powers, as may also the
character of legislation in England itéelf.

5. The prerogative of thc Crowr) runs
in the colonies to the same extentas in
England, and no distinction can properly
be drawn between the rights and preroga-
tives of the Crown suing in respect of
Imperial rights, and the rights of the
Crown with regard to the colonies.

6. Her Majesty's prerogative rights
over the Dominion of Canada as the
fountain of honour have not been in the
\%c;lst degree impaired or lessened by the

3ritish North America Act.

7. The Lieutenant-Governors of Prov-
inces, when -appointed, are as mudh the
representatives of Her Majesty fot”all
purposes of Provincial Government as
the Governor-General, himself is for all

go-122 purposes of Dominion government.

8. Executive power is derived from
legislative power, unless there be some

123-176 restraining enactment.

9. The Crown is a party to and bound
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.

by both Dominion and Provincial statutes, Pages.

so far as such statutes are #nfra vires, that

1s, relate to matters placed -within the

Dominion and Provincial control respec-

tively by the British North America Act. 176-184
10. The possession by the Federal

Government of the veto power over

Provincial legislation is a special feature

of the Constitution of the Dominion of

Canada, which distinguishes it from the

Constitution of the United States of

America. 185-203
11. No consentjor acquiescence of the

Crown by non-exgrcise of the veto power,

or otherwise, 4,/:? render valid an Act

otherwise w/trdwires and unconstitutional

under the British North Ameriea Act. 204-207
12. The powers of legislation conferred

upon the Dominion Parliament and the

Provincial ‘Legislatures, respectively, by

the British North America Act are con-

ferred subject to the sovereign authority

of the Imperial Parliament. 208-231
13. The power of the Imperial Parlia-

ment in the matter of the creation and

distribution of colonial legislative powers

is supreme, and no Colonial Secretary

has ex officio a right by a despatch, or other-
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_Pages. wise, either to add to, alter, or restrain
any of the legislative powers conferred by
the British North America Act, or indeed
by any Act, or to authorize a subordinate

232-236legislature to do so.

14. The declarations of the Dominion
Parliament are not, of course, conclusive
upon the construction of the British North
America Act; but when the proper con-
struction of the language used in that
Act to define the distribution of legisla-
tive powers is doubtful, the interpregation
put upon it by the I)onnmnn Parliament,
in its actual {egislation may properly be
considered. And the same applies «
fortiori where the Provincial Legislatures
have by their legislation shown agree-
ment in the views of the Dominion Parlia-
ment as to their respective powers.. In
like manner the views acted upon by the
great public departments, as cxprc%sc‘d in
[mperial despatches, or otherwise, carry

236-241 weight in the absence of judicial decision.

15. It is clear that if the Dominion
Parliament or a Provincial Legislature
do not possess a legislative power, neither
the exercise nor the continued exercise of
a power not l)L]OH“lH“ to them can confer

241 it, or make thul legislation binding.

'
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16. The Federal Parliament cannot
amend the British North. America Act,
nor, either expressly or impliedly, take
away from, or give to, the Provincial
[egislatures a power which the Imperial
Act does, or does not, give them; and
the same is the case mutatis mutandis with

XXi.

Pages.

the Provincial Legislatures. 242-243

17. Neither the Dominion Parliament
nor Provincial Legislatures are in any
sense delegates of, or acting ‘under, any
mandate from the Imperial Parliament.
When the British North America - Act
enacted that there should be a Legislature
for each Province, and that its Legislative
Assembly should have exclusive authority
tg make laws for the Province and for
Provincial purposes in relation to the
matters enumerated in section 92, it
conferred powers not in any sense to be
exercised by delegation from, or as agents
of, the Imperial Parliament, but authority
as plenary and as ample within the limits
prescribed by section 92 as the Imperial
Parliament, in the plenitude of its power,
possessed and could bestow. And so with
the Dominion Parliament, with respect
to those matters over which legislative
authority is conferred, plenary powers of
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legislation are given as large, and of the
same nature, as those of the Imperial

244-259 Parliament itself.

18. It is not to be presumed that the
Dominion Parliament has exceeded its
powers, unless upon grounds really of a
serious character ; and so, likewise, in
respect to Provincial statutes every pos-
sible presumption must be made in

260-269 favour of their validity.

19. If it be once determined that the
Dominion Parliament or a Provincial
Legislature has passed an Act upon any
subject which is within its jurisdiction to
legislate upon, its jurisdiction as to the
terms of such legislation is as absolute as
was that of the Parliament of Old Canada,
or as is that of the Imperial Parliament

in the United Kingdom, over a like sub.

270-272 ject.

¥4

20. If the Dominion Parliament or a
Provincial Legislature legislates strictly
within the powers conferred, in relation
to matters over which the British North
America Act gives its exclusive legislative
control, we have no right to enquire what

273-278 motive induced it to exercise its powers.
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xxiii.

Dominion Parliament or by a Provincial Ppages.
Y ... AT

Legislature in respect to any matter over
which it has jurisdiction to legislate, it is
not competent for any Court to pronounce
the Act invalid because it may affect in-
juriously private rights, any more than it
would be competent for the Courts in
England, for the like reason, to refuse to
give effect to a like Act of the Parliament
of the United Kingdom. If the subject
be within the législative jurisdiction of the
Parliament, or of the Provincial Legis-
latures, respectively, and the terms of the
Act be explicit, so long as it remains n
force, effect must be given to it in all
Courts of the Dominion, however private
rights may be affected.

22. Although part of an Act either of
the Dominion Parliament or of a Provin-
cial Legislature may be wltra vires, and
therefore invalid, this will not invalidate
the rest of the Act, if it appears that the
one part is separate in its operation from
the other part, so that each is a separate
declaration of the legislative will, and
unless the object of the Act is such that
it cannot be attained by a partial execu-

tion. ’ J*’289—299
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__Pages. 23. A transaction which is w/tra vires of
the parties fo it can derive no support
from an Act which is itself witra vires of
the legislature passing it; nor will the
right of those affected by it, to treat it as
of no legal force or validity, be interfered
with by such an Act. So likewise in-
capacities imposed upon persons guilty
of certain practices by an Act which is
ultra vires will not enure against, or

300-304 affect, those persons.

24. The scheme of the British North
America Act comprises a fourfold classi-
fication of powers :—Firstly, over those
subjects which are assigned to the ex-
clusive plenary power of the Dominion
Parliament ; secondly, over those assign-
ed exclusively to the Provincial Legis-
latures ; thirdly, over subjects assigned
concurrently to the Dominion Parliament
and the Provincial Legislatures; and,
fourthly, over a particular subject, namely,
education, which for special reasons is
dealt with exceptionally, and made the

305-309 subject of special legislation.

25. The frame of section 92, of the
British North America Act, differs from
that of section g1 in its form. That of
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section 91 is general, of section 92 par-
ticular. By section g1, the Imperial
Parliament unequivocally, but in general
terms, declares its intention to be to place
under the jurisdiction of the Dominion
Parliament all matters, excepting only
certain particular matters assigned by the
Act to the Local Legislatures. The g2nd
section, therefore, instead of dealing with
the subjects to be assigned to the Local
Legislatures in the same general terms
as had been used in.the gist section, by
placing under the jurisdiction of those
legislatures all matters of a purely local
or private nature within the Province (a
mode of expression which would natur-
ally lead to doubt and confusion, and
would be likely to bring about that con-
flict which it was desirable to avoid),
enumerates, under items numbered from
1 to 15 inclusive, certain particular sub-
jects, all of ‘a purely provincial, *nunicipal
and domestic nature, that is to say, “of a
local or private character,” and then
winds up with item No. 16, to prevent
the particular enumgration of ‘the ““local
and private” matters included in items
1 to 15 being construed to operate as an
exclusion of any other matter, if any
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_pages. there might be, of a merely local or
305-309 private nature.

26. Sections 91 and-92 of the British
North America Act purport to make a
distribution of legislative powers between
the Parliament of Canada and the Pro-
vincial Legislatures, [subject to the pro-
visions of the Act itsel], section 91 giving
a general power of legislation to the
Parliament of Canada, [within the terri-
torial limits of the Dominion], subject
only to the exception of such matters as
by section 92 are made the subjects upon
which the Provincial Legislatures are

310-346 exclusively to legislate.

27. [With the exception of laws in re-
lation to agriculture and immigration],
if the subject-matter of an Act is within
the jurisdiction of the Dominion Parlia-
ment, it is not [in its entirety]| within the
jurisdiction of the Provincial Legislatures
[whether acting severally or in concert
with each other, though some of the pro-
visions of such Act, ancillary to the main
subject of legislation, may be within such
Proyincial jurisdiction]; and if the sub-
ject-matter of an Act is not within the
jurigdiction of the Provincial Legislatures
[actii{g either severally or in concert with

L
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each other], it is within the jurisdiction
of the Dominion Parliament.

28. With the exception of agriculture
and immigration, there is no subject-mat-
ter over which there can [speaking strictly
be said to] exist concurrent powers of
legislation ; and, even then, should there
be conflict, the authority of the Parliament
of Canada is supreme, by express- pro-
vision of section 95 of the British North
America Act.

29. There is no powek given by the
Confederation Act to the Dyminion Par-
liament to amend or repeal ah Act passed
by a Provincial Legislature fwithin the
limits of its authority, nor to the Provin-
cial Legislatures to amend or repeal a
valid Dominion Act.

80. The powers conferred bysection 129
of the British North America Act upon
the Provincial Legislatures of Oatario
and Quebec, to repeal and alter the stat-
utes of the old Parliament of the Province
of Canada,are made precisely co-extensive
with the powers of direct legislation with
which these bodies are invested by the
other clauses of that Act; and the power
of the Provincial Legislature to destroy
a law of the old Province of Canada is

¥

XXvil.

Pages.

347-355
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Pages.

366-370 what it has destroyed.
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measured by its capacity to reconstruct

81. In no case can an Act of the old
Province of Canada, applicable to the two
Provinces of Ontario and Quebec, be
validly repealed by one of them; unless
the nature of the act is such that in the
result it still remains in full vigour in the
other.

82. The Parliament of Canada cannot
under colour of general legislation deal
with what are provincial matters only ;
and, conversely, Provincial Legislatures
cannot under the mere pretence of legis-
lating upon one of the matters enumerated
in section 92 really legislate upon a matter
assigned to the jurisdiction of the Par-
liament of Canada.

88. The Federal Parliament cannot ex-
tend its own jurisdiction by the territorial
extension of its laws, and legislate on
subjects constitugionally provincial, by
enacting them for the whole Dominion,
asa Provincial Legislature cannot extend
its jurisdiction over matters constitution-
ally federal, by a territorial limitation.of
its laws, and ‘legislate on matters left to
the Federal power by enacting them for
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one province-only, as, for instance, incor- _ Pases.

porating a bank for a province. 381-386

384. If the Dominion Parliament, or the
Provincial Legislatures, as the case may
be, have no power to legislate directly
upon a given subject-matter, neither may
they do so indirectly. 356-392

35. Subjects which in one aspect and
for one purpose fall within the jurisdiction
of the Provincial Legislatures may, in
another aspect and for another purpose,
fall within the jurisdiction of the Do-
minion Parliament. © 393-415

86. The true nature and character of
the legislation in the particular instance
under discussion—its grounds and de-
sign and the primary matter dealt with—
its object and scope, must always be deter-
mined in order to ascertain the class of
subject to which it really belongs, and
any merely incidental effect it may have
over other matters does not alter the
character of the law.

37. In assigning to the Dominion Par-
liament legislative jurisdiction in respect
to the general subjects of legislation
enumerated in section 91 of the British
North America Act, the Imperial statute,
by necessary implication, intended. to con-
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, v
fer on it legislative power to interfere with
[deal with, and enroach upon] matters
otherwise assigned to  the Provincial
Legislatures under section 92, so far as
a general law relating to those subjects
so assigned to it may affect them, [as it
may also do to the extent of such an-
cillary provisions as may be required to
prevent the scheme of such law fromk being
defeated]. As to the applicability of a
similar principle mutatis mutandis to Pro-

425-468 vincial Legislatures, quere.

88. As it was scarcely possible to make
a complete enumeration of all the powers
to be vested in the Dominion Parliament
and Provincial Legislatures respectively,
and, no doubt, to avoid grave inconven-
iences, use was made in drawing our
Constitution, as in'that of the United
States, of general langugage, containing
in principle the copferred powers, and
leaving to future legislation [and judicial
interpretation] the task of completing the

469-476 details.

89. In order Yo construe the general
terms in which the "classes of subjects in
sections 91 and 92 offthe British North
America Act are described, both sections
and the other parts of the Act must be

looked
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looked at, to ascertain whether language Ppages.
of a general nature must not by necessary
implication or reasonable intendment be

modified and limited: " 477-483

40. The British North America Act
has to be construed as a whole, and where
some specific matter is mentioned as with-

“in the exclusive power of one body,
Dominion Parliament or Provincial
Legislature, as the case may be, which,
but for that’reference, would fall within
the more general description of a subject-
matter confined to the other, the statute
must be readhas excepting it from that
general description. 483-487

41. With _regard to certain classes of
subjects generally described in section g1
of the British North America Act, legis-
lative power may reside as to some mat-
ters falling within the general description
of these subjects in the Legislatures of
the Provinces ; [and, in a sense, the con-
verse is also “rue in certain cases, with
regard to the subjects generally described
in section 92 and the legislative power of
the Dominion Parliament]. 487-494

42. The Dominion Parliament and
Provincial Legislatures have power to
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legislate conditionally; for instance, by
enacting that an Act shall come into
operation only on the petition of a ma-

495-496jority of electors.

438. In determining the validity of a
Dominion Act, the first question to be
determined is, whether the Act falls within
any of the classes of subjects enumerated
in section 92, and assigned exclusively to
the legislatures of the provinces. If it
does, then the further question will arise,
whether the subject of the Act does not
also ‘fall within one of the enumerated
classes of subjects in section 91, and so
does not still belong to the Dominion
Parliament. But if the Act does not fall
within any of the classes of subjects in sec-

497-501 tion 92, no further question will remain.

44. Before the laws énacted by the
Federal authority within the scope of its
powers, the provincial lines disappear; for
these laws we have a quasi legislative
union : these laws are the local laws of
the whole Dominion, and of each and

502-50Q EVEry province thereof.

45. The Dominion Parliament can, in
matters within its sphere, impose duties
upon any subjects of the Dominion,

whether they be ()Wf Provincial
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Courts, other officials, or private citizens ; Pages.

and there is nothing in the British North
America Act to raise a doubt about the
power of the Dominion Parliament to
impose new duties upon‘the existing Pro-
vincial Courts, or to give them new
powers, as to matters which do not come
within the subjects assigned exclusively
to the legislatures of thé Provinces, [or to
deprive them of jurisdiction over such
matters]; and so, also, it would appear
that in matters within their sphere Pro-
vincial Legislatures can impose duties

upon Dominion officials in certain cases. 510525

46. Where in respect to matters with
which Provincial Legislatures have power
to deal, provincial legislation directly con-
flicts with enactments of the Dominion
Parliament,—whether the latter immedi-
ately relate to the enumerated classes of
subjects in section 91 of the British North
America Act, or are only ancillary to
legislation on the said classes of subjects,
or are enactments for the peacesorder, and
cood government of Canada,;'in relation
to matters not coming within the classes
of subjects assigned exclusively to the
P'rovincial Legislatures, nor within the
said enumerated classes of section g1,—
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_Pages. the provincial legislation must yield to
526-537 that of the Dominion Parliament.

47. Provincial Legislatures have no
power to confer jurisdiction or to legislate
at all in reference to proceedinos taken
under a statute of the Dominion Parlia-
ment, legislating within the subjects as-
signed to it by the British North America
Act.  And a similar limitation applies in
the case of the Dominion Parliament in
reference to proceedings under provincial
statutes. But Provincial Legislatyres
may legislate in aid and furtherance of

538-540 Dominion legislation.

48. An Act of the Dominion Parlia-
ment is not affected in respect to its
validity by the fact that it interferes pre-
judicially with the object and operation of
Provincial Acts, provided that it 1s not in
itself legislation upon or within one of
the subjects assigned to the exclusive
legislative jurisdiction of the Provincial

541-546 Legislatures.

49. The principle of the gist section of
the British North America Act is to place
within the legislative jurisdiction of the
Dominion Parliament general subjects
which may be dealt with by legislation,
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as distinguished from subjects of a local _ pages

or private nature in the province.

50. If an Act of the Parliament of
Canada, the objects and scope of which
is general, and within its proper compe-
tency to deal with, provides that it shall
come into force in such localities only in
which it shall be adopted in a certain pre-
scribed manner, or, in other words, by
local option, this conditional application
of the Act does not convert it into legis-
lation in relation to matters of a merely
local or private nature, which by No. 16 of
section 92 of the British North America
Act are within the exclusive control of the
Provincial Legislaturés. The manner of
bringing such an Act iato force daes not

Jalter its general and uniform character. 565-566

51. If the subject-matter (lealt with
comes within the classes of subjects
assigned to the Parliament of Canada,
lor if, though this be not the case, the law
be gne for the peace, order, and good
government of Canada in relation to any
matter not coming within the classes of
subjects assigned to the Legislatures of
the Provinces], there is no restriction
upon that Parliament to prevent it passing
a law affecting one part of the Dominion

o
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__and not another, if in its wisdom it thinks

the legislation applicable to or desirable

567-5311n one and not in the other.

62. As to matters coming within the
classes of subjects enumerated in section
o1 of the British North America Act,
over which the exclusive legislative
authority of the Parliament of Canada is
declared to extend, there i1s not to be
found one word expressing or implying
the right to interfere with Provincial

582-584 executive authority.

53. We are not to assume, without
express words or unavoidable implication,
that it was the intention of the Imperial
Legislature to-eonfer upon the Dominion
Parliament the power to encroach upon
private and local rights of property, which
by other sections of the Act have been
especially confided to the protection and

584-590 disposition of another legislature.

54. When a question arises as to
whether the Dominion Parliament has
power in any case over any property or
civil rights in a Province, it is always
necessary to form an accurate judgment
upon what is the particular subject-matter
in each case, for the extent of the control
of Parliament over the subject-matter may

I
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possibly be limjited by the nature of the _Pages.
subject.

[Decisions  upon  questions arising
under the sectiony of the British North
America Act rcl;ltilﬁ\tn public property
referred to and discussEd_ 590-616

55. The Dominion Parliament—can——————
alone incorporate companies with powers
to carry on business throughout the Do-
minion, and the business of companies so
incorporated may have to do with property
and civil rights, yet it cannot empower
them to carry on business in any Province
otherwise than subject to and consistently
with the laws of that Province, [unless
the business is such that power to make
laws in relation to it is exclusively in the
Dominion Parliament, under one of the
enumerated heads of section g1 of the
British North America Act].

66. The fact that Provincial Legisla-
tures may have passed Acts relating to

companies of a particular description,
such, for example, as building societies,

and defining and limiting their operations,
does not interfere with the power of the
Dominion Parliament to incorporate such
companies, with power to operate through-
out the Dominion.
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87. The fact that a company incorpor-
ated under an Act of the Dominion
Parliament with power to carry on its
business throughout the Dominion,
chooses to confine the exercise of its pow-
ers to one Province cannot affect its status
or capacity as a corporation, if the Act
incorporating the company was originally
within the legislative power of the Do-
minion Parliament.

58. In determining the validity of a
Provincial Act, the first question to be
decided is, whether the Act impeached
falls within any of the classes of subjects
enumerated in section 92 of the British
North America Act, and assigned exclus-
ively to the Legislatures of thc\{’r()\'im‘cs;
fm‘,‘if it does not, it can be of no validity,
and no further question would then arise.
It is only when an Act of the Provincial
Legislature primd facie falls within one
of these classes of subjects that the further
question arises, namely, whether, notwith-
standing this 1s so, the subject of the Act
does not also fall within one of the enum-
erated classes of subjects in section 9i,
[and so does not belong to the Dominion

645-646 Parliament].
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the classes of subjects enumerated in
section 91 of the British North America
Act shall not be deemed to come within
the class of matters of a local or private
nature comprised in the enumeration of
the classes of subjects by the Act assigned
exclusively to the Legislature of the
Provinces.

60. Where the validity of a Provincial
Act is in question, and it clearly appears
to fall within one of the classes of subjects
enumerated in section 92 of the British
North America Act, the onus is on the
persons attacking its validity to show that
it does also come within one or more of
the classes of subjects specially enumer-
ated 1n section 9I.

61. If on due construction of the Brit-
ish North America Act, a legislative
power falls within section 92, it is not to
be restricted or its existence denied be-
cause by some possibility it may be
abused or may lmit the range which
otherwise would be open to the Dominion
Parliament. Whatever power falls within
“the legitimate meaning of the classes in
section 92, is what the Imperial Parlia-
ment intended to "give; and to place a

limit on it because the power may be
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Pages. used unwisely, as all powers may, would
be an error, and would lead to insuperable
‘ difficulties in the construction of the Fed-
| 663-682 eration Act.

62. A Provincial Legislature is not
incapacitated from enacting a law other-
wise within its proper competency merely
because the Dominion Parliament might,
under section 91 of the British North
America Act, if it saw fit so to do, pass a
general law which would embrace within
its scope the subject matter of the Pro-

683-688 vincial Act.

63. Within the area and limits of sub-
jects mentioned in section 92 of the Brit-
ish North America Act Provincial Leg- «
islatures are supreme, and have the same
authority as the Imperial Parliament or
the Parliament of the Dominion would

have, under like circumstances, to confide

| to a municipal institution or body of its

( own creation, authority to make by-laws

or regulations as to subjects specified in

the enactment and with the object of

carrying the enactment into operation
689-700 and effect.

64. The aim of the law-giver in divid-

ing the legislative powers by sections 91

and 92 of the British North America Act
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between the Federal Government and the

Provinces was, so far as compatible with

the new order of things, to conserve to the

latter their autonomy in so far as the civil

rights peculiar to each of them were con-

cerned. 701-704
65. Co-equal and co-ordinate legislative

powers in every particular were conferred

by the British North America Act on the

Provinces. The Act placed the Constitu-

tions of the Provinces on the same level. 705-709
66. TheProvincial Legislatures have no

powers excepting the enumerated powers

which are given to them by the British

North. America Act. They cannot legis-

late beyond the prescribed subjects.
[Provincial powers of taxation Specially

discussed. ] 710-750
67. Local Legislatures cannot by cor-

responding legislation in any degree

enlarge the scope of their powers.

68. A Provincial Legislature by virtue
of No. 13 of section 92 of the British
North America Act has power to make
laws in relation to such ‘property and
civil rights’ [within the meaning of that
clause as restricted to allow scope for the
due operation of the other provisions of
the said Act] as have a local position
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within the Province; but they have no
such power in relation to property and
civil rights' having their local position
in another Province ; and if, in any case
they cannot legislate in relation to the
one; without at the same time legislating
in relation to the other, that is a case be-

yond their powers of legislation alto-
752-7jog'cthcr.
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Constitutional writers in the United Sfates, while

travelling far afield to compare American institutions

. e .
with thdse of other nations, seem as yet to be strange-

ly unconscious of the fact that on the border of
their own country there lies another great Confeder-
ation, of origin more similar in many res;;ccts'to
their own than any other, but which in the plan
and methods of its polity, might furnish them with
"many notable contrasts. Mr. Woodrow Wilson,
hmn{\xcr. in his work on The State,!? devotes a professor

Dicey

page/ and a half to the Dominion of Canada, and and the
preamble

a very faithful reproduction A A

1

calls its Government
of the Government of the Mother Country.”* In
this he is, I think, more accurate and more just
than Mr. Dicey, who first said, in his haste, that
the framers of the preamble of the British North

'

official mendacity "3

“

America Act were guilty of
in intimating that the Canadian provinces were to
be federally united ‘with a Constitution similar in
principle to that of the United Kingdom,” and after
fuller deliberation, only reduced the charge to one

1 Boston, 1890.

At p. 442.

SArticle on Federal Government in Law Quarterly Review, Vol. 1,
at p. 93; also The Law of the Constitution, 3rd ed., at p. 155.
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of ““diplomatic inaccuracy,”? to which he still ad-
heres.? In truth, when one remembers Sir Henry
Wotton’s description of an ambassador as ‘‘an
honest man sent to lie abroad for the Common-
wealth,"” the modification in the charge made seems
a very slight one.

In the last two editions of his brilliant lectures
on the Law of the Constitution, Mr. Dicey con-
cedes to his Canadian critics that ‘““if we compare
the Canadian Executive with the American Execu-
tive, we perceive at once that the Canadian Govern-
ment is modelled on the system of parliamentary
Cabinet Government as it exists in England, and
does not in any wise imitate the presidential Gov-

'

ernment of America,” (which,. indeedy is the only
point to which Mr. Woodrow Wilson specifically
refers), but he adheres to the statement that ‘it is
clear that the Constitution of the Dominion is in
its essential features modelled on that of the
Union,” for that, ““if we look at the federal char-
acter of the Constitution of the Dominion we must
inevitably regard it as a copy, though by no means
a servile copy, of the Constitution of the United
States.”®  Impar congressus Achilli, 1 deny that it
can with fairness and accuracy be called in any sense
a copy of the Constitution of the United States
at all.

It is, of course, perfectly true that the British

!The Law of the Constitution, 4th ed., at p. 156, (1893).

2/bid., 5th ed.,at p. 157, (1897).

8 Ibid.
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North America Act ““has, like the Constitution of
the United States, federally united several commun-
ities, before the union having separate Governments
and separate parliaments, ruling and legislating in-
dependently of each other, and without reference to
each other’s interests,”’' but when we examine its
scheme and methods for attaining this end, we see
many and fundamental divergencies from American
ideas and institutions, in- which the founders of
Confederation faithfully followed by preference, and
with much ingenuity, the principles of the British
Constitution. The matter will, I think, prove to be
well worth careful consideration.

As Mr. Dicey tells us, ““the essence of the Eng- p;.ies
. . . . . 3 g . of the
lish Constitution is the unlimitéd authority of Par- pritish

Constitution.

liament®;"” while one of the most recent of Amer-

ican writers says, ‘‘the fundamental principle of

the United States is that the supreme law-making
power resides in the people, and that whatever
they fundamentally enact binds everywhere.”® The
principle of the British Constitution seems to be
that good servants ought to be trusted, and so the
Ministry of the day is trusted with seats in-Parlia-
ment, and supreme direction and influence therein

so long, but so long egfily, as it can command a ma-

! Per Harrison, C.]J., in Leprohon #. City of Ottawa, 40 U.C.R.,
at p. 487, 1 Cart. at p. 645

The Law of the Censtitution, sth ed., at p. 131,

'Schouler’s Constitutional Studies, State and Federal, (New York :
1897) at p. 174. Cf, Cooley’s Constitutional Limitations, 6th ed., at
p. 39. The Federal Constitution commences: ‘ We, the people of
the United States . . . do ordain and establish this Constitution fof
the United States of America.”
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jority, while fo Parliament are entrusted unreservedly
the most fundamental institutions of the realm :;s
much as the most unimportant,the mostsacred enact-
ments of the statute book as much as the most insig-
nificant. Distrust of legislatures, on the other hand,
is a pervading and growing characteristic of Ameri-
can institutions, and in explanation of this difference
between the two countriesan American writer says:
‘“In England the encroachments upon private right
were made by the Executive, often supported by
pliant judges; the great battle for private right and
individual liberty was fought by the House of Com-
mons, and when these were placed on a firm founda-
tion, every Englishman ‘instinctively regarded Par-
diament as the great bulwark against oppression.
But in this country the danger to private right and
individual liberty has been that legislatures influ-
enced by popular passion and prejudice, or con-
trolled by combinatioas of vicious men, shouyld disre-
gard everything thay/gpposed their will.”

“ The theory efjout Governments—State and
National,” says an American judge, deli¥ering the
judgment of the Supreme Court of the United States,
‘“ is opposed to the deposit of unlimited power any-
where. The executive, the legislative, and the judi-
cial branches of these Governments are all of limited
and defined powers.”* ‘‘ With the (British) Parlia-

ment,” says Judge Cooley, ‘“rests practically the

1Treatise on the Law of Taxation, Federal, State and Munici-
pal, by W. H. Burroughs (New York, 1877), p. 364, sec. 11.

?Per Miller, J., in Savings and Loan Association . Topeka, ac
Wall., at p. 663.
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sovereignty of the country, so that it may exercise
all the powers of the Gevernment if it wills so to do;
while on the other hand the legislatures of the
American States are not the sovereign authority, and,

though vested with one branch of the sovereignty,

they are, nevertheless, in wielding it, hedged in on
all sides by important limitations, some of which are
imposed in express terms, and others by implication,
which are equally imperative.”
And so the Constitution of the United States, Restrictions

on the

while it gives Congress power to lay and collect r&)::rr;:)j
taxes, duties, imposts and excises, not only provides
that this must be ‘ to pay the debts and provide for the
common defence and general welfare of the United
States,’® but, also, prescribes that ‘all duties, im-
posts and excises shall be uniform throughout the
United States,’® and that ‘no capitation or other
direct tax shall be laid, unless in proportion to the
census or enumeration hereinbefore directed to be
taken.'* It gives Congress power ‘ to regulate com-
merce with foreign nations, and among the several
States,’® but at the same time provides that ‘no
preference shall be given by any regulation of com-

1Cooley, /Jbid. at p. 102.

2Article 1, section 8 (1). As to this limiln!i(m,\;,scc Story on the
Constitution, sth ed., Vol. 1, p. 663. ©

3Article 1, section 8 (1). Remarkable examples of what the require-
ment of equality and uniformity in taxation is held to involve in res-
pect to restricting the action of the legislature will be found in Cooley,
lbid. at pp. 608, n., 618 n.

*Article 1, section 9 (4).

®Article 1, section 8 (3).

~_
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merce or revenuesto the ports of one State over

thoge™ef another.”* It further provides that ‘no

title of nobility shall be granted by the United

States,?—that ¢ Congress shall make no law respect-

ing an establishment of religion, or prohibiting the

free exercise thereof, or abridging the freedom of

speech or of the press, or the right of the people

peaceably toassemble,’®*—that the right of the people

to keep and bear arms shall not be infringed,* and

that ‘in all criminal prosecutions, the accused shall

enjoy the right to a speedy and public trial by an

Restrictions 1impartial jury of the State and district wherein the
by on State

* legislatures. crime shall have been committed.’® It also con-

tains several restrictions upon Statelegislative power,

‘“a portion of them designed to prevent encroach-

ments upon the national authority, and another por-

tion to protect individual rights against possible

abuse of State powers.”® Thus it provides that no

/ State shall * make anything but gold or silver coin a

tender in payment of debts, pass any bill of attainder,

ex post facto law, or law impairing the obligation of

nor shall any person ‘be deprived of

contracts; '’

life, liberty or property, without due process of law®;’

1Article 1, section 9 (6)

9 Article 1, section 9 (8).

3Amendments, Article 1.

t Amendments, Article 2.

Amendments, Article 6, )

®Coeley’s Constitutional Limitations, at p. 23.

" Article 1, section 10 (1).

"Amendments, Articles § and 14
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nor shall ‘ the right of citizens of the United States
to vote be denied or abridged by the United States
or By any State on account of race, colour, or pre-
vious condition of servitude.

The above will suffice to illustrate the restrictions
placed upon legislative power in the United States
by the Federal fundamental law. But it is to
be observed that the legislatures of each separate
State are also bound by the provisions of the Con-
stitution or fundamental law of their own State,
largely modelled on the Federal instrument,? and
on the frequent occasions of amending their State
Constitutions, the people of the several States shew
an increasing tendency to seize the opportunity to
make laws for themselves in their own way.? They
‘“take subjects which belong to ordinary legislation

out of the category of statutes, place them in the

'Amendments, Article 15 I'he only restrictions on legislative
power at all analogous to be found in the British North America Act
are in section 18, restricting the Dominion parliament in respect to
defining the privileges, immunities and powers to b= held, enjoyed and
exercised by the Senate, and by the House of Commons and the mem-

bers thereof, in sections 96-99, as to the appointment of judges, and
in section 121, which enacts that all articles of the growth, produce or
manufacture of any one of the provinces shall, from and after the Union
be admitted free into each of the other provinces.

44t Scarcely a State in the whole enlarged Union can b2 named at
the present day whose fundamental law does not pattern alter that
immortal instrument,” (the Federal Constitution),

‘“in one detail or
another : 7 Schouler’s Constitutional Studies

, at p. 203.

3Bryce’s American Commonwealth (2 vol, ed.), Vol. 1, p. 45I.
‘“ There are at the present day forty-five full-fledged States in the
American Union as against the thirteen that originally composed it ;
and of that number very few can be named more than fifty years old,
whose Constitution has not been repeatedly recast in Convention and
rewritten. A computation madein 1885 by a careful historical scholar

shewed among other statistics that four States,

Georgia, South Caro-
lina, Texas and Virginia—had each lived under five successive Con-
stitutions, while Louisiana adopted her sixth Constitution in 1879.
These figures did not include changes in those States that might have
taken place during the Civil War': Schouler, /%:d. at p. 204

I'heseparate
State
Constitu-
tions.
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Constitution, and then handle them as part of this

fundamental instrument.”?
Thus, for example, Von Holst says: ‘ The power

to pledge the means or credit of a State in any wise

whatsoever, for a corporation is either strictly
limited or entirely denied. Some Constitutions
go still further. They seek generally to keep the
State aloof from all matters in which considerable
sums are to be spent in a manner which might
offer people with easy consciences and dexterous as
well as covetous hands a good opportunity to fill
their own pockets out of the public purse. Several
Constitutions absolutely prohibit the States under-

taking such works of general utility as are called in

the United States ‘ internal improvements.” Others

refuse the power to contract debts in this behalf.

It is evident not only from the formal precau-
tions already mentioned, but also from many other
constitutional provisions, that the idea prevails that

a legislature must be approached with a certain

amount of distrust.”* In 1818, Illinois provided by
fundamental law of the State that commons should

be reserved for ever to the people, meaning by com-

mons, lands that were once granted in common in

any town or community by competent authority?;

and the same State in its Constitution adopted in

1870, embodied among its fundamental laws regula-

Parties in

' Bryce, #bid. p. 450. Cf. Lowell’s Governments and

Continental Europe, Vol. 2, at p. 293.

> b

2 Constitutional Law of the United States, p. 276-7.

sSchouler’s Constitutional Studies, p. 222.
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tions as to ware}louses for storing grain.' *‘“ Minne-

sota, just before 1860,” says Mr. Schouler, *“set an

organic rule relative to lending the credit of the

State to certain railroads; and wearied of recent

experience in mingling State liability with private

enterprises, we see various States prohibiting thence-

forward all debts of that character.”® * The brief

constitutional text applicable to legislative action in

the earlier instruments,’” says the same writer, “im-

porting great confidence in the discretion of the gesictions
on legisla-

people’s representatives, ceases forever to charac- tive power

in the

terize these written fundamental ordinances. . |, StateConsti-
We see communities as the efficient principals bind-
ing public agents by their own fundamental rules
and cutting down credentials, as though deference
to statesmanship were at an end. Instead of looking
up to the legislature as the arcanum of fundamental
liberties, we see the people inclining rather to Gover-
nors and the Courts as a needful corrective upon

legislatures tempted to go astray.”?

Munn 2, Illinois, 94 U.S, (113, referred to also in Dicey’s Law of
the Constitution, 5th ed., at p. 146, n. 1.

?Schouler, #b:d. at p. 265.

3/bid. at pp. 258-9. Speaking of a Kentucky sthtute passed to
compel the owners of wild lands to make certain impjovements upon
them within a specified time, and declaring them forfejted to the State
if its provisions were not complied with, Judge Cooley says, in words
which well bring out how entirely different the American conception
of the position of a legislature and of legislative powerfis from the Eng-
lish and the Canadian: *¢ It would be difficult to frAme, consistently
with the general principles of free government, a playisible argument in
support of such a statute. It was not an exercise of the right of
eminent domain, for that appropriates property to some specific public
use on making compensation. It was not taxation, for that is simply
an apportionment of the burden of supporting the Government. It was
not a police regulation, for that could not go beyond preventing an im-
proper use of the land with reference to the due exercise of rights and
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Nor are the restrictions on legislative power in the
United Statesonly those expressed in Federal or State
Constitutions. Many exist which rest only on implica-
tion, and we find the Courtsand text-writers,when dis-
cussing the validity of statutes, referring to *‘the
general spirit of the Constitution,”* “ certain founda-

tmplied  tion principles of the law of the land,”* ** funda-
restrictions
on legisla-

tive power in

the United ¢ : ' s . e
Staes.  ““inseparable incidents to republican government,”®

mental principles of justice,”® * natural rights,’;*

‘ consistency with regulated liberty,”® “the essen-
tial nature of all free Governments, implied reserva-
tions of individual-rights, without which the social
compact could not exist, and which are respected by

all Governments entitled to the mname.”” The

learned judge from whose judgment the last quota-

enjoyment of legal privileges by others. It was purely and simply a
law to forfeit a man’s property if he failed to improve it according to
a standard which the legislature had prescribed. To such a power if
possessed by the Government, there could be no limit but the legis-
lative discretion,” and he cites a Kentucky case where the Act was
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1 1Von Holst’s Constitutional Law of the United States, at pp. 147-8. g of money

them to erect

therefore illeg

27bid. at p. 252.
3Gebhard z. Canada Southern R. W, Co., 17 Blatchf. at p. 419,
€27

For S. C. in App. see 109 U.S.R. 527.

(1880).
t/bid, “‘A declamatory speaker (Randle Jackson, counsel for the East
India Company), who despised all technicalities, and tried to storm the
Court by the force of eloquence, wasance, when uttering these words,
, stopped by this

“In the book of nature, my Lords, it s written
question from the Chief Justice, Lord Ellenborough, * Will you have

the goodness to mention the page, sir, if you please’:” Lord Camp-
bell’s Lives of the Chief Justices of England, vol. 3, pp. 238-9.

v
8Cooley’s Constitutional Limitations, 6th ed., at p. 207.

8 Jbid. at p. 343.
in Savings and Loan Association 2. Topeka, 20

" Per Miller, ]J.,
Cf. Story on the Constitution, §th ed., Vol. 2, pp.

Wall. at p. 663.
272-4, 699.
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COMPARISON WITH UNITED STATES SYSTEM.

tion is taken goes on to shew that among these is the
limitation of the right of taxation, that it can only
be used in aid of a public object, an object which is
within the purpose for which Governments are estab-
lished. And to give one other illustration, speak-
ing of the control possessed by the legislative
authority of the State over municipal corporations,
Judge Cooley adds :—*“ There are nevertheless some
limits to its power in this regard, as there are in
various other directions limits to the legislative
power of the State. Some of these are expressly
defined ; others spring from the usages, customs
and maxims of our people; they are a part of its
history, a part of the system of local self-govern-

ment, in view of the continuance and perpetuity

of which all our Constitutions are framed, and of

the right to which our people can never be deprived

except through express renunciation on their part.”*

1Cooley; thid. p. 267, n., cites a Maine decision holding that the rais-
ing of money by tax in order to loan the same (o private parties to enable
them to erect mills and factories, was raising it for a private purpose, and
therefore illegal. “* An unlimited power to make any and everything
lawful which the legislature might see fit to call taxation, would be,
when plainly stated, an unlimited power to plunder the citizen:”
Cooley, 1bzd. at p. 599. At another place (#6id. p. 483), Judge Cooley
quotes words from Locke on Civil Government (sec. 142) that those
who make laws ‘*are to govern by promulgated established laws, not
to be varied in particular cases, but to have one rule for rich and poor,
for the favourite at Court and the countryman at plough,” and says :
**This is a maxim in constitutional iaw, and by it we may test the
authority, and binding force of legislative enactments,” and he cites a
number of decisions of various State Courts, and amongst them a
West Virginia case where it was held that miners and manufacturers
alone cannot be forbidden to pay in store orders, and a Michigan case
where it was held that recovery against newspaper publishers for libel
cannot be limited to actual damage provided a retraction is published
and" the libel was published in good faith, as is enacted, it may be
added, by Revised Statutes of Ontario, 1887, c. 57, s. 5, (2). Cf.
Imp. 6-7 Vict. c. 96, s. 2.

2/bid. at p. 281.  Cf. Story on the Constitution, sth ed., Vol. 1, at
p. 204, n.
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separation  And the same distrust of those who exercise public

of govern-

mental authority, which we see exhibited in the restrictions
placed upon legislatures in the United States, is
illustrated likewise by the careful separation made by
Federal and State Constitutions in that country of
executive power from legislative power, and of judi-
cial power from both. ‘‘ One of the most noticeable
features in American Constitutional law,” says
Cooley, ““isthe care which has been taken to separate
legislative, executive and judicial functions.

The different classes of powers have been appor-
tioned to different departments, and as all derive
their authority from the same instrument, there is
an implied exclusion of each department from exer-
1

cising the functions conferred upon the others.”

The Federal Constitution provides that ‘ no person

Separation

of Executive . o R -
» from\leecgil;ll-holdlng any office under the United States shall be

ture in the

Unitedr 3 member of either House during his continuance
in office,’? and thus renders impossible that system
of responsible parliamentary government which has
already been referred to, and which exists alike in

the United Kingdom and in Canada.® And the

17bid, at p. 104.
® Article 1, section 6.

31t would be out of place here to discuss the comparative merits of the
British and American systems in this matter. A stronger argument
could hardly be made in favour of the British system than that by an
American writer already referred to, Mr. Woodrow Wilson, in his Con-
gressional Government, Boston, 1887. See, also, Bryce’s American
Commonwealth, (2 vol.ed.) Vol.1,at pp. 287, 303 ; Story on the Consti-
tution, 5th ed., Vol. 1, pp.635-6; Bagehol’s English Constitution, 5th
ed., pp. 65-6. ‘“The efficient secret of the English Constitution,”
says Bagehot, ‘‘ may be described as the close union, the nearly com-
plete fusion, of the executive and legislative powers :”’ /bid. at p. 10.
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CoMPARISON WITH UNITED STATES SYSTEM.

same separation ‘of Executive from legislature ex-
ists in the separate Sﬁ%tcs. “In the separate
States,” Von Holst says,/‘ even more than in the
Federal Government, parliamentary government, in
the European sense of the word, is something
entirely foreign to American - constitutional and gen-
eral law.”* “The executive head of the United
States Government,” writes another American
author, *is<completelyindependent of mcgisla-
ture as to his ;)olﬁica\l policy. His council or cabinet

of advisers are his ow\q&:}s, responsible politically position

of the

to him only. The defeat™sf a proposition made by President.
him, or by any one or all of them, to the legislature,
or a vote of censure passed by the legislature upon
him or them, do not call for his resignation or their
resignations. Nothing of the" sort is provided or
intimated in the remotest degree in the Constitu-
tion. The political independence of the Executive
over against the legislature is complete.”* And we
cannot pass on to the subject of the separation of
judicial power from either executive or legislative
better than by citing the following passage from Mr.
Schouler’'s book: “The very fact that Congress
has such power for enacting momentous laws un-
wisely renders it all the more desirable that the
President should have a counteracting influence like
some tribune of the people. Another strong bulwark

1Constitutional Law of the United States, at p. 269.

2Political Science and Comparative Constitutional Law, by John
W. Burgess, Boston, 1891, at pp. 19-20. Cf, Cooley’s Constitutional
Limitations, 6th ed., at p. 136.
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against the tyranny of either Congress or the Presi-

dent, another grand popular reliance will next

’ appear in the federal judicidry, and most of all in

the Supreme Court.””?

The theory of the separation of judicial from

legislative power is carried so far-among the Amer-

icans that a few examples may well be mentioned

4 here. Under decisions of several States, a legisla-
' tive Act directing the levy and collection of a tax
? which has already been declared illegal by the
| : judiciary is void, as an attempted reversal of judicial

action.? Under a Tennessee decision a legislative

resolve that no fine, forfeiture or imprisonment

Separation
of judicial .
from legis- should be imposed or recovered under the Act of

lative power

L 1837 (then in force), and that all catses pending
States.

in any of the Courts for such offences should be

U dismissed, was held void as an invasion of judicial

authority.® So, likewise, the Supreme Court of

New Jersey held that a statute which provided that

no judgment of the Supreme Court should be re-

versed by the Court of Errors and Appeal unless a

majority of those members of the Court who were

competent to sit on the hearing and decision should

concur in the reversal, was unconstitutional, as its

effect would be, if the Court were not full, to make

the opinion of the minority in favour of affirmance

control that of the majority in favour of reversal,

unless the latter were a majority of the whole

1Constitutional studies, at p. 168,

| ar ~ . . . . . .
| ?Cooley’s Constitutional Limitations, 6th ed., at p. 113, n. 1.

87bid. p. 114, n. 1.
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X
Court.* In the opinion of New Hampshire Judges
the legislature cannot authorize a guardian of min-
ors by a special Act or resolve to make a valid con-
veyance of the real estate of his w;}'rds‘-'; while in
Massachusetts a statute validating pr:)cecdings had
before an intruder into a politicaloffice before whom
no one is authorized or required to appear, and
who could have jurisdiction neither .of the
parties nor of the subject matter, has been held void
as an exercise of judicial power.”® * The (Federal)
judiciary,” says Mr. Dicey, “stand on a level both
with the President and with Congress, and their
authority (being directly derived from the Constitu-
tion) cannot, without 4 distinct violation of law, be
trenched upon either by the Executive or by the
legislature.”* And when one considers the strong
position in which the judiciary are thus placed, re-
inforced by the constitutional provisions every-
where found which provide that no person shall be
deprived of life, liberty or property without due
process of law, and the vague generalities on which,
as has been seen, the American system permits
Courts to found decisions as to the validity of legis-
lativé enactments, it is not surprising that Mr. Bur-
gess should call the governmental system of the

"

United States ‘“‘the aristocracy of the robe®;” or

17bid. at p.-115, n. 1.
27bid. at p. 121, n.
87bid. at p. 127,

tArticle on Federal Government in the ZLaw Quarterly Review,
Vol. 1, at p. 86.

5Political Science and Comparative Constitutional Law, at p. 365.

Separation
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to read in Mr. Dicey’s pages that ‘ the Constitution
of the United States as it actually exists rests to a
very considerable extent on judge-made law.""?

“Now, whether this separation of legislative, judi-
/cial and executive authority in the nation or State,
whether these fundamental provisions and restric-
tions, this complicated system of checks and bal-
ances, be wise or not wise, is not the point here in
question, but I cannot refrain from quoting Judge

The Ameri- CoOley’s words upon what is perhaps the most im-

can restric- » ’ .
onagainst portant of all the restraints on legislation, namely,

mmpairing

obligation of that the obligation of contracts must not be im-

contracts.

vaired.? This restriction, it must be said, though
only expressed in the Federal Constitution to apply
to State legislatures, is held nevertheless to apply
to Congress, on the ground that so to legislate is
not among the powers granted to that body.® It
was decided, it will be remembered, in the famous
case of Dartmouth College z. Woodward,* that

"\ 1The Law of the Constitution, s5th ed., at p. 399, n.

2¢ This apparently simple clause, which was hardly mentioned in
the debates over the adoption of the Constitution, has proved to be
one of the most important, has given occasion to as many legal con-
troversies, perhaps, as all the rest of the Constitution put together, and
has laid the heaviest tasks upon judicial brains :”” Von Holst’s Consti-
tutional Law of the United States, pp. 231-2. See also, as to it,
Story on the Cénstitution, 5th ed., Vol. 2, at p. 246. Remarkable
examples of the degree to which it restrains legislative action will be
found in Cooley’s Constitutional Limitations, 6th ed., at pp. 352,
354-5. It would seem from what is there stated that whatever the law
is bearing on the subject matter of a contract at the time the con-
tract is entered into, it can never be altered so as to affect, even in-
directly, the rights accruing by the contract, and the legal position of
the parties in respect to the enforcement thereof.

#Von Holst, 7bid. at p. 231. See, also, nfra p. 286.

44 Wheat. 518, (1819). In this case the charter was one from the
British Crown to the trustees of Dartmouth College, granted in the
year 1769.
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CoMPARISON WITH UNITED STATES SYSTEM.

chartersof incorporation, except those of amunicipal
character, were contracts between the State and the
corporations within the meaning of that restriction,
and Judge Cooley says, with reference to that case :
‘““It is under the protection of the decision in the
Dartmouth College case that the most enormous
and threatening powers in our country have been
created ; some of the greaf and wealthy corporations
actually having greater influence in the country at
large, and upon the legislation of the country, than
the States to which they owe their. corporate exist-
ence. Every privilege granted or right conferred—
no matter by what means or on what pretence—be-
ing made inviolable by the Constitution, the Govern-
ment is frequently found stripped of its authority in
very important particulars by unwise, careless ‘or
corrupt legislation; and a clause of the Federal
Constitution, whose purpose was to preclude the
repudiation of debts and just contracts, protects and
perpetuates the evil.”* However this may be, Mr.
Dicey calls attention to sundry great and recent
legislative measures passed in England which would
have been rendered impossible ha¥l the British sys-
tem recognized such a restriction, saying: “If any
principle of the like kind had been recognized in
England as legally binding on the Courts, the Irish
Land Act would havebeen unconstitutional and void;

lCo(gnlcy's Constitutional Limitations, 6th ed., at p. 335, n. For
a spontaneous recognition by the Supreme Court of the United States
of the superior position the Dominion parliament is in for legislating
wisely and justly in certain cases by reason of the ahsence of any such
constitutional prohibition in their case, see Gebhard z. Canada
Southern R.W. Co., 109 U.S., at p. 535, 538-9, (1883).
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the Irish Church Act, 1869, would, in great part at
least, have been from a legal point of view so much
waste paper, and there would have been great diffi-
culty in legislating in the way in which the English
parliament has ](:gls]ntml for the reform of the Uni-
versities. One maxim only among those embodied
in the Constitution of the United States would, that
is to say, have been sufficient if adopted in England
to have arrested the most vigorous efforts of recent
parliamentary legislation.”?

The hampering and restricting of legislative
action by such provisions of a fundamental law as
we have been considering is, and was in 1867 when
the British North America Act was framed, whether
wise or unwise, quite foreign to the principles of the
Congtitution of the United Kingdom, which guards
the liberty of the subject without destroying the free-
dom of action of the legislature. The framers of that
Act could not of course create a legislature precisely
similar to the British parliament in respect to
supreme control over all matters \\)1;11{:\'(\1’ in Canada,
because they were bringing into éxistence not a l€gis-
lative union but a federal union of ghe provinces.
But they adhered as closely as-possible to the Bri-
tish system in preference to that of the United States.
They distributed all legislative power whatever over
the internal affairs of the Dominion between the
Federal parliament on the one hand, and the pro-
vincial legislatures on the other. They gave them not

1The Law of the 1‘.m\;imriun, sth ed., at pp. 1656, Cf. a

similar passage in Bryce’s American Commonwealth, (2 vol. ed.),
Vol. 1, p. 308.
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.

merely powers to do certain things and make all laws
necessary and proper for carrying such powers *into
execution, as is‘the case with Congress, but power to
“ make laws in relation to’ the various subject mat-
ters of legislation committed to their respective
jurisdictions.? They gave them that power in each
case not as mere delegates or dagents,*—not subject
to all manner of fundamental restrictions;” but
authority as plenary and as ample within the limits
prescribed as the Imperial parliament, in the pleni-
tude of its power, possessed and could bestow.
They recognized no reserve of power either in
the people of the Dominion at large, or in the
people of the provinces in particular.? Between
the Dominion parliament and the provincial
legislatures was distributed all power whatever
over the government of the internal affairs of the
country in every respect. Too much must not
be made of the supposed difference between the
United States Constitution and that of the Domin-
ion, that under the former the residue of legislative

'See per Spragge, C., in Regina .’ Frawley, 7 O.A.R. at p. 270, 2
Cart., at p. 592,

?¢“ The sovereign power resides indeed in the people. . . The
exercise of sovereign power has been given in part to the Federal
Government, and in part retained for the States. Congress, on the
one hand, and the legislatures on the other (together with the Executive
and the judiciary), are called into existence by the sovereign to assist in
carrying out the various purposés to be accomplished. They are the
people’s *substitutes and agents,” as the Constitution of Massachugetts
hasit:” note to Story on the Constitution, 5th ed., Vol. 2, p. 567.
““The Federal and Sti#te Governmentsare in fact but different agents and
trustees of the people, constituted with different powers, and designated
for different purposes:” 7he Federalist, No.\46, at p. 292, (Knicker-

bocker Press ed.). See, also, 7nfra pp. 245-50, 689-700.

*See per Palmer, J., inthe Queen z. The Mayor etc., of Fredericton,
3 P. & B. at p. 143.

British
principles in
the Domin-
ion Consti-
tution,



LEGISLATIVE POWER IN CANADA.

power is ‘ reserved to the States respectively, or to
the people,’* while in the latter it is given to the

Dominion parliament. Faithful to the British

model, the framers of the British North America

Act did, it is true, give the Dominion parliament

general power to make laws for the peace, order and

good government of Canada in relation to all matters

not coming within the classes of subjects assigned

exclusively to the legislatures of the provinces. That

was necessary in order to round off and complete

| British  the powers of the Dominion parliament over federal
principles in X : . .
the Domin- matters, making it thus,~—not like Congress,—but

ion Consti-

| Fe_— like the parliament of the United Kingdom so far as

all such matters are concerned.® But in like man-

ner they rounded off and completed the power of

i the provincial legislatures over provincial matters,
' giving them likewise a residuary power over ‘ gener-
o o » o

S0

ally all matters of a merely local or private nature in

the province.’?

Furthermore and still adhering to British principle,

Vs the framers of the Dommion . Constitution made the

| . . SO .
; respective powers of Parliament and provincial legis-

latures, not concurrent, but exclusive in each case

the one of the other, thus making the parliamentary

1 Amendments, Article 10,

2See per Gwynne, [., in City of Fredericton ». The Queen, 3
S.C.R., at pp. 563-4, 2 Cart, at p. 56.

*Section 92, No, 16, British North America Act. See 7nfra pp. 342-3,
651-61, 711-2. Mr, Schouler speaks of two States of the Union supersed-
ing ‘* that tumultuous assembly of a single House . . . "hya truly
American legislature of two branches:” Constitutional Studies, at
p. 205. All the State legislatures now consist of two Houses. The
provinces of Ontario and Manitoba have each a single House only.
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bodies they were creating each supreme in its own
domain, though in the case of direct conflict of legis-
lative enactment, Dominion legislation, if intra vives,
will place in abeyance that of a province.! In the
United States it is quite otherwise. The powers of
Congress are not expressed to be given to Congress
exclusively, and are not construed as exclusive,
“unless from the nature of tHe power, or from the
obvious results of its operations, a repugnancy must
exist, so as to lead to a necessary conclusion that
the power fvas intended to be exclusive,” otherwise
‘““the true rufe of interpretation is that the power is
merely concurrent.”?

Again, they no more separated the judicial or exec-
utive power from the legislative so far as concerns
the internal affairs of Canada and Canadian Courts,
than they are separated in the United Kingdom.
They gave the provincial legislatures exclusive
power over the administration of justice in the pro-
vince, including the constitution, maintenance, and

organization of provincial Courts, both of civil and

criminal jurisdiction, and to the Dominion parlia-

ment exclusive power over criminal law, and pro-
cedure.in criminal matters. They did not prohibit
members of the Dominion Cabinet or of provincial
Executive Councils being members of the legislature
during their continuance in office, and so preserved

the British system of responsible government in

1See infra pp. 347-64, 663-70.

“Story on the Constitution, 5th ed., Vol. 1, p. 33
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Dominion and province alike. Inframing a funda-

mental law for the Dominion they restrained their
hands,* ®¥hé allowed as free scope as in the nature of
the case was possible for that process of organic
growth-6f the Constitution coincidently with the
organic growth of the nation, which is one great
virtue of the Constitution of the United Kingdom ;
and they did their best to secure to Canadians as a
heritage for ever the precious forms of British liberty.
The preamble of the British North America Act
embodies neither * official mendacity " nor * dip-
lomatic inaccuracy,” but the simple truth, in intim-
ating that in its federal character the Constitution

of the Dominion is similar in pringiple to that of the

United Kingdom.

Nevertheless the British America Act

North

resembles the Constitution of the United States in
that it unites in federation what were formerly
separate colonies of Great Britain, with a federal

legislature for federal matters, and local legislatures

for the domestic affairs of each component party to

the federation, and so there may be very naturally

a tendency among us in Canada, as a Quebec Judge

saysy “‘jeter les yeux d'abord chez nos voisins,”’ 3 to

1See sections 65, 83, and 88 of the British North America Act.

2¢¢ The very inflexibility of the Constitution tempts legislators to place
among constitutional articles maxims which (though not in their
nature constitutional) have special claims upon respect and observ-
ance, Other federal Constitutions go far beyond that of the

United States in inscribing among constitutional articles either princi

ples or petty rules which are supposed to have a claim to legal sanc
tity ; the Swiss Constitution teems with * guaranteed ’ rights :”
on Federal Government in the Zaw Quarterly Review, Vol. 1, at pp
86-7, by A. V. Dicey.

Per Jette, J., in Lambe z.Fortier, R.J.Q., §S.C., at p. 358.

Article

(‘u_\“

see how
question
therefore
ascertair
the dist;
between
between
cial legis]
what hop
the decis;
place, we
poses the
law deali,
arate Sta
treated of
Limitatio;
Ing with t]
mental resy
eral Consti
that again
Apart from
Congress v
clauses of s
enumeratin
saryto reme
legislatures
')H\\'(‘I'S ove
powers they
Dominion ]
Tt is €asy to

("Il ’l*]l!h.\!) [H
ernment of Cap
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see how their Courts have dealt, if at all, with such
questions of legislative power as arise with us. And
therefore it may be worth our while to endeavour to
ascertain with as much accuracy as possible how far
the distribution of subject matters of legislation
between Congress and the States, resembles that
between the. Dominion parliament and the provin-
cial legislatures, and so arrive at a conclusion as to
what hope there may be of deriving assistance from

the decisions of American Courts. Now, in the first

place, we may at once discard as useless for our put-

poses the great mass of American constitutional case
law dealing with questions arising under the sep-
arate State Constitutions, and which is so ably
treated of in Judge Cooley’s work on Constitutional
Limitations, and also all that other great mass deal-
ing with the interpretation and scope of those funda-
mentalrestrictionson legislative power under the Fed-
eral Constitution which have been referred to,such as
that against impairing the obligation of contracts.
Apart from this, even if the clauses granting powers to
Congress were identical in wording with the various
clauses of section g1 of the British North America Act
enumerating Dominion powers, it would still be neges-
sary to remember, in the first place, that our provincial
legislatures have also specific grants of legislative
powers over various broad subject matters, which
powers they hold by exactly the same title as the
Dominion Parliament holds its powers,! so that the

'It is easy to see that the gift to the Dominion parliament of a gen

eral residuary power to make laws for the peace, order, and good gov
ernment of Canada, rendered expedient the specification of various
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two sets of powers have to be reconciled with each
other, and the whole Act has to be read together,
whereas under the United States Constitution the
only powers granted are those granted to Congress ;
and all powers not granted to it, nor prohibited to
the States, are reserved to the States respectively or
to'the people, as has been already pointed out. It
is obvious that the necessity of reconciling the double
enumeration of powers, the one with the other, in
the case of the Dominion Constitution, might in
many cases make the interpretation of the Federal
powers different and more circumscribed than they
would be if they stood alone. Moreover, it would
still be necessary, also, to ascertain and remember the
scope of the general residuary power of the Domin-
ion parliament to make laws for the peace, order,
and good government of Canada, which has already
been referred to, and nothing similar to which 1s
granted to Congress.*

To interpret the Dominion exclusive power to
make laws in relation to the regulation of trade and
commerce, in view of the provincial exclusive power
overproperty and civil rights in the province,and over

shop, saloon, tavern, auctioneer and other licenses,

provincial powers, while to ensure there being no dispute as to the right
of the Dominion parhament to exercise the more important Federal
powers, it was necessary to specify thesealso. See, also, in/ra pp.663-
"

71.

1As to it see infra pp. 310-38.

?The Government of the United States is one of enumerated powers :
Cooley’s Constitutional Limitations, 6th ed., at p. 11, *‘ This spegifi-
cation of particulars evidently excludes all pretension to a general legis-

lative authority : ¥ Federalist, No. 83, cited Story on the Constitution,

sth ed., Vol. 2, at p. 545, n. Cf. per Matthieu, J., in The Export
Lumber Co. ». Lambe, 13 R, L., at p. 93.
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CoMPARISON WITH UNITED STATES SYSTEM.

to interpret the exclusive provincial power over pro-
perty and civil rights.in the province, in view of the
exclusive”Dominion power over interest, and bank-
fuptcy and insolvency,—to interpret the Dominion
exclusive power over the criminal law! 1n view of the
exclusive provincial penal pm‘\)'cr for enforcing laws
of the province,—these are problems which have
gi\'{\n plenty of work to Canadian Courts, but of a
(\11;11‘;1%\'}1)&(“}1 do not arise under the Constitution
of the United States. And, indeed, it appears that
comparatively avery small part of American constitu-
tional law is concerned with any questions of the

relative powers of Congress and the separate States.

But as a fact the grants of power to Congress are by powers of
. . . » . ' Congress
no means identical in their wording with those to the compared
. with those
Dominion parliament,* and those of them which can be of Dominion

parliament.

said to be similar in wording, or obviously embraced

by and included in Dominion powers, are all of

them such as, standing alone as they do in the
Constitution of the United States, give rise to
little or no difficulty of interpretation, and

seem to have been seldom before the Courts.

[ refer to the powers to borrow money on the credit

of the United States, to establish a uniform rule

1On the second reading of the British North America Bill in the
House of Lords, Lord Carnarvon said of this Dominion power over
criminal law :-—*¢ In this I cannot but note a wise departure from the
system pursued in the United States, where each State is competent
to deal as it may please with its criminal code, and where an offence
may be visited with one penally in the State of New York, and with
inother in the State of Virginia. The system here proposed is, I believe,
a better and a safer one : 7 Hansard, 3rd Series, Vol. 185, p. 564. And
cf. Debates on Confederation, at p. 41. Note, also, the important
Dominion power over marriage and divorce. And see, infra pp. 548-9.

'And so per Caron, J., in Dubuc 2. Vallée, 5 Q.L.R., at p. 35.

Ixvii.
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Powers of
Congress
compared
with those
of Dominion
parliament

of naturalization and uniform laws on the subject of

LEGISLATIVE POWER IN CANADA.

bankruptcies throughout the United States, to coin
money, regulate the value thereof and of foreign coin,
and fix the standard of weights and measures, to
provide for the punishment of counterfeiting the
securities and current coin of the United States, to
promote the progress of science and useful arts by
securing forlimited timesto authors and inventors the
exclusive right to their respective writings and disco-
veries, to constitute tribunals inferior to the Supreme
Court, to define and punish piracies and felonies
committed on the high seas, and offences against the
law of nations, to declare the punishment of treason,
to admit new States into the Union, and to dispose
of and regulate the territory or other property belong-
ing to the United States. To these we may add, so
far as the relation of the Dominion to the Empire re-
quires or allows the Dominion parliament to be con-
cerned with such matters, the power to raise and sup-
port armies, to provide and maintain a navy, to make
rules for the government and regulation of the land
and naval forces, to provide for ¢alling forth the
militia to execute the laws of the Union, suppress
insurrections and repel invasions, and to provide for
organizing, arming and disciplining the militia.

These grants of power to Congress no doubt resem-
ble moreor less closely or are obviously included with-
in the grants of power to the Dominion parliament in
the British North America Act, but it will be seen
that they present no serious difficulty of interpreta-
tion, there being no exclusive grants of power to the

States to be reconciled with them. There only re-
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CoMPARISON WITH UNITED STATES SYSTEM.

main six other powers Qr:tntcd to Congress.
The first, which is to lay and collect taxes, duties,
imports and excises, is, as has already been pointed
out, granted subject to certain restrictions which
alone create any difficulty in its interpretation, and

which have no parallel in the case of the Dominion

parliament ; the next is to regulate commerce with

foreign nations, and among the several States
and with the Indian tribes, which has been the
subject of a multitude of legal decisions, but the
interpretation of which can pbviously throw little
light on that of the far wider Dominion power to
make laws in relation to the regulation of trade

and cowmerce, especially supplemented as the lat-

. % o N
ter is by the other Dominion powers over navigation

and shipping, banking, bankruptcy and insolvency,
and other matters with which trade and commerce
are mainly concerned. Then comes a “power
granted to Congress over post offices and post
roads, upon the interpretation of which some doubt
has arisen, which has nét arisen in reference to
the Dominion power over postal service, possibly
because the latter is supplemented by the general
residuary Dominion pwer already spoken of. The
next power granted to Congress and not al-
ready noticed, namely, that of declaring war, grang-
ing letters of marque and reprisal, and making rulv;
concerning captures-®n ‘land and water, concerns
matters in .our case pertaining to the Imperial
Government. There only remains the power grant-
ed to Congress to exercise exclusive legislation in

all cases whatsoeever over such district (not exceed-

Powers of
Congress
compared
with those
of Dominion
parliament.
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ing ten miles square) as might become the seat of
the Government of the United States,and over places
purchased by the consent of the legislature of the
State in which the same shall be, for the erection of
forts, magazines, arsenals, dock-yards and other
needful buildings, and the power to make all laws
which shall be necessary and proper for carrying
into execution the foregoing powers, and all, other
powers vested by the Constitution in the Government
of the United States, or in any department or officer

thereof.

I'he conclus
sion of the
matter.

So that on the whole comparison, Taschereau,
J., seems abundantly justified in saying, as he did
in one case, that ‘“the relative positions of the
parliament of the Dominion of Canada, and the
legislatures of: the various provinces, are so entirely
different from those of Congress and the legisla-
tures of the several States, that all decisions from the
United States Supreme Court,though certainlyalways
i entitled to great consideration, must be referred to
here with great caution';” and Fournier, ]., insay-
ing ‘“if there bein many respects an analogy between
, the two countries, there is cértainly none whatever in
, the mode adopted forthe distribution of the legislative
power®”; and Gwynne, J., in saying that ‘‘our
Constitution, thoug#” of a federal nature, is totally
different from thme of the United States.”?

I.

N

14 S.C.R,, at p. 299, 1 Cart., at p. 3
?Valin 2. Langlois, 3 S.C.R., at p. 55, 1 Cart. at 193.
>

|
|
|
| 3/n re Niagara Election Case, 29 C.P. at p. 274.
|
|
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PROPOSITIONS 1 AND 2.
1. The British North America Act is
the sole charter by which the rights
claimed by the Dominion and the Prov-

inces respectively can be determined.

2. Although the Hrifsh North Amer-
ica Act was founded ‘]mn the "Quebec
resolutions, and so must be=accepted as
a treaty of union between the provinces,
yet when once enacted it constituted a
wholly new point of departure, and es-
tablished the Dominion and Provincial

Governments with defined powers and

duties, both alike* derived from it as

their source.

The former of the above propositions is taken One
constitu

from the words of Gwynne, J., in Mercer v. The tional

charter.

\ttorney-General for Ontario,' and 1is of great

15 S.C.R. at p. 675, 3 Cart. at p. 56-7, (1881). The learned judge
speaks in a similar manner in City of Fredericton 2. The Queen,
3 S.C.R. at p. 5§63, 2 Cart. at p. 55, (1880), And so, also, in Venning
. Steadman, 9 S.C.R. at p. 224, (1884), Henry, J., says :—*‘ T\e
authority of the Dominion government and the Dominion parli:
ment is, as I take it, altogether under the Confederation Act.”




g ———————
-

The second

v

LEGISLATIVE POWER IN (CANADA.

Prop. 1-2 importance. Many of the propositions formulated

in this book may be said to be corollaries from it ;
for example, that no consent or acquiescence of the
Crown in the form of non-exercise of the veto power,

Corollaries. OF Otherwise, can render valid an Act otherwise ulira

vires and unconstitutional under the British North
America Act,"—that no Colonial Secretary has ex
officio a sight by a despatch or otherwise either to
add to, alter or restrain any of the legislative powers
conferred by the Act, or to authorize a subordinate
legislature to do so,*—that provincial legislatures

have no powers excepting the enumerated powers
which are given to them by the Act.?

It follows also from it that, as indicated in the
notes to Proposition 4, the state of legislation and
the legislative powers exercised in the various
provinces prior to Confederation can at most only
be usefully referred to to ‘throw light upon the

language of the Imperial Act when that language
.
is doubtful.

The second Propesition might also be fairly said
to be a corollary from the first. It is not taken
in its entirety from any one judgment, but would
appear to embody correctly the result of the author-
ities at the present time, although there are some
dicta, as will be seen, opposed to it.

It would seem, however, from B{Qk of Toronto v.
Lambe,* that the matter is one not yet argued out
before the Privy Council. Theirlordships say:—*It
has been suggested that the provincial legislatures
possess powers of legislation either inherent in them

1 Proposition 11. 5
* Proposition 13
3 Proposition 66.

412 App. Cas. at p. §87-8, 4-Cart. at pp. 23, (1887).
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GENERAL CHARACTER OF FEDERATION AcCT. 3

or dating from a time anterior to the Federation prop. 1-2
Act, and not taken away by that Act. Their lord-

ships have not thought it necessary to call on the
respondent’s counsel, and, therefore, possibly, have

not heard all that may be said in support of such iacline to
views. But the judgments below are so carefully fa‘.’r«'.':;\u
reasoned, and the citation and discussion of them S
here has been so full and elaborate, that their lord-

ships feel justified in expressing their present dis-

sent on these points. . . . They adhere to the view

which has always been taken by the Committee,

that the Federation Act exhausts the whole range

of legislative power, and that whatever is not there-

by given to the provincial legislatures rests with the
Parliament.”!

In moving the second reading of the British

North America Act in the House of Lords, Lord
Carnarvon said :—* To those resolutions "' (sc., the Camarvon.
Quebec Resolutions) ‘“ all the British Provinces in
North America were, as 1 have said, consenting
parties, and the measure founded upon them must
be accepted as a treaty of union.”* And he also
observed that, although, it was, of course, within
the competence of Parliament to alter the provisions
of the Bill, yet he would be glad for the House to
understand that the Bill partook somewhat of the
nature of a treaty of union, every single clause in it
had been debated upon over and over again, and
had been submitted to the closest scrutiny, and,
in fact, each of them represented a compromise
between the several interests involved.

The B.N.A.
Act a treaty
of union

What we have to deal with now, however, is the S b
bearing of the Propositions under discussion upon pretation
the question of what are the proper and legitimate

1See Proposition 26 and the notes thereto.
‘Hansard, 3rd Series, vol. 185, p. 558.
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methods to be applied in interpreting the provisions
of the British North America Act.?

Per
Henry, J.

In Mercer v. The Attorney-General for Ontario,*
where the quéstion before the Court was whether
lands escheated to the Crown for defect of heirs
belong to the province in which they are situate or
to the Dominion, Henry, J., observes:—*‘ Our atten-

tion was directed at the argument to the position of
founded oo Canada immediately preceding the passage of the Act

of

t things before s regards Crown or waste lands, and also to that
Confedera- . .
don.  of Upper Canada before the union with Lower Can-

ada. Hgelding, however, tl{e views I do as to the

result of the union of the four prévinces in 1867, I

‘ am unable to feel that much, if any, weight should

f‘ be given to an argument founded on the position, as
;. touching the question under consideration, which
‘ the provinces or any of them occupied at any time
before Confederation, except so far as the Act

save when SpPecially refers to such position. The Imperial Act,

o ¢ . o |
i ’,f;f'{,f““ was not one &nced upon the provinces by an arbi-!

In the argument in /n re¢ Portage Extension of the Red River
Valley R.W., Cass. S.C. Dig., p. 487, (reported in extenso by
Holland Brothers, Senate Reporters, Ottawa, printed by A. S.
Woodburn, Ottawa, 1888), Mr. Mowat, who was of counsel in the case,
said (at p. 62) :— ““‘In various case$ that have been decided, I am not
quite sure whether in this Court, or in other Courts, reference -has
been made to the resolutions upon which the British North America
’ Act was founded. What degree of importance should be attached to
! them has not been stated, but at all events it is reasonable for judges
i \ to look at them, and, if they do find thgt they throw any light on the
subject, they should avail themselves”of that light. . . , The pro
ceedings preliminary to the American constitution are frequently
referred to in their Courts, and even their debates are referred to. We
have no debates, because at the Conference the sessions were held
with closed doors, and there has been no publication of what was
said.” But Ritchie, C.]J., observes (p. 64) : —*‘ Are we to construe the
Act of parliament with the resolutions? It shows that it was before
the mind of the draughtsman, or those who negotiated this draft,—
the understanding between the representatives of the different
provinces in England at the time of the passing of the Act, and it
appears that when it came to be put in binding form they most
materially altered it. The inference is that they altered it advisedly.”
See, also, Clement’s Canadian Constitution, at p. 219.

*5 S.C.R. at p. 657-8, 3 Cart. at p. 43-4, (1881).
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DoEs THE FEDERATION ACT ALONE GOVERN? 3

trary proceeding of an overruling legislative body, Prop. 1-2
depriving them, or any of them, of legislative mower. i
In such a case it might be contended that the extent

of the deprivation must be ascertained from the Act;

and as regards any subject or matter not embraced

in it, the power would still remain. Here, however,

the case is far different. The Act was passed, as it il
recites, on the application of the provinces to give .4 S
legislative sanction ahd authority to an agreement
entered into on the part of the provinces for their
federal union. The implied, if not expressed, prin-

ciple acted on was, that all rights and privileges,
including legislative as well as others, of each of the
provinces should be surrendered; and that each
should, if the union were consummated, depend sub-
sequently for the exercise of their rights and privi-

leges upon the Imperial Act to be passed, to give

effect to the agreament for union entered into. This

is patent in the Act itself, and in the resolutions of

the delegates upon which it was founded and passed.

I could glv? piny reasons, and show many facts,

to prove the correctnegs of this proposition ; but

it appears to me only necessary to suggest that if

it were intended to be otherwise, we would reason-

ably expect to find provision made for intended
exceptions. The absence .of any such is strong
presumptive evidence that none were desired.”

And there seems to be a certain analogy between
Henry, ].’s, view as thus expressed as to the principle pe
acted on in the British North America Act and the *™™®”
view of Strong, J., in St.. Catharines Milling and
Lumber Co. v. The Queen,* where he says that the
scheme by which the British North America Act
carried out Confederation was ‘“ by first consolida-
ting the four original provinces into one body politic,

y _ —
113 S.C.R. at p. 605, 4 Cart. at p. 134, (1887).
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The Act a
redistribu-
tion of the
Dominion
into

provinces.

Per
Taschereau,

The provin-
ces surren-
dered their
sovereignty.

And

revenues

Prop. 1-2 —the Dominion,—and then redistributing this Do-

LEGISLATIVE POWER IN CANADA.

minion into provinces, and appropriating certain
specified property to these several provinces,"
whence he argues that it follows that the residue of
the property belonging to the Crown in right of the
provinces before Confederation not specifically ap-
propriated by the appropriation clauses of the Act,
sections 109 and 117, to the newly-created provinces,
must of necessity have remained in the Crown, and
it is reasonable to presume for the nse and purposes
of the Dominion.!

And, if by * central government,” and ‘‘ central
power,"" is to be understood ‘‘ Imperial government,”
and ““ Imperial power,” the words of Taschereau, J.,
in Attorney-General of Quebec v. Attorney-General
of Canada,* would seem to accord with those of
Henry, J., just cited. After stating that ““there is only
one sovereignty for the whole Dominion, and this
sovereignty resides in the federal executive power,"
he :ld(ft ~‘ Before Confederation, each of ‘the
provinces was invested with this character of sover-
eignty ; but in joining the federal union each of them
made a full surrender to the central government of
this sovereignty, with its privileges, prerogatives, and
attributes, as also of the revenues proceeding from
the exercise of said privileges, prerogatives, and

\

1The conclusion thus arrived at by Strong, J., but little harmonizes
with what counsel for the provinces in their argument before the Privy
Council in that case (14 App. Cas. at p. 50, 4 Cart. at p. 113) asserted,
apparently correctly, to be a feature of the British North America Act,
viz., that, ‘‘ as to legislative powers, it is the residuum which is left
to the Dominion ; as to proprietary rights the residuum goes to the
provinces. Where property is intended to go to the Dominion, it is
specifically granted, even though legislative authority over it may
already have been vested in the Dominion.” '

1 Q.L.R. at p. 181, 3 Cart, at p. 114, 11870).
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attributes.’ By the British North America Act, prop. 1-2
1867, has been reconveyed to the separate provinces
by the central power some of these rights and
revenues, and only from such reconveyance can the
provinces derive their right and” Hitle: Reg. v.
Taylor, 36 U.C.R. 191."” ‘

/

However, in his pamphlet entitled Letters upon
the Interpretation of the Federal Constitution, (first
letter),* Mr. Justice Loranger says, at p. 40 :—*“ It is

Contrary

one of the points of the doctrine hostile to local powers yiew of

wranger, J.

that, in entering into Confederation, the provinces
returned to the Imperial government all the rights
theretofore possessed by them, as well as all their
property, so that a new distribution thereof might
be made between them and the Federal government.
This doctrine, which exhibits the imagination of its
inventors, doqs»ﬁot', in an equal degree, show the
solidity of their powers of reasoning, for not only do
we not find one word in the resolutions of the con-
ference, the parliamentary discussion, or the Union
Act, which might be construed into such a volun-
tary renunctation of their autonomy by the provinces,
but this supposition is contrary to all the pplitical
events which preceded, accompanied, and followed
Confederation ; it is altogether improbable, and we
must say is repugnant to common sense.”

Inthe Thrasher Case®Creflse, J., speaks as though pe \

Crease, |

the surrender had been to the Dominion parliament.

1In a speech of the Hon. Geo. Brown, in 1864, he said :—** There
was one point to which he was desirous of calling particular attention,
namely, to the fact-that in framing their constitution they had carefully
avoided what had proved a great evil in the United States, and that is
the acknowledgment of an inherent sovereign power in the separate
States, causing a collision of authority between the General and State
governments, which, in time of trial, had been found to interfere gravely
with the efficient administration of public affairs :” Gray on Confedera-
tion, p. 122.

2Quebec, 1884. See Proposition 64.

31 B.C.-(Irving) at p. 199, (1882).




8 LEGISLATIVE POWER IN CANADA. Dok
Prop. 1-2 He says :—*‘ Everything the colony could give up, each b
"~ consistently with its Imperial allegiance, was vested tion or
i - absolutely in Canada, and redistributed or, reserved power,
aegedin  to Dominion or- Province respectively by the pfo- ment ¢
il visions of the British North America Act.” He retaine
3 afterwards observes that perhaps he should substi- It was
i tute the word ‘“ merged " for ‘“ vested absolutely in made t
i Canada,” and adds:—‘ The province had parted The po
1 i with all her rights in order to take some of them the pro
| j' again in a different and (except when otherwise come fi
i specifically prescribed) in a subordinate shape.” state th
Per Gray, ). And Gray, |.,* speaks in much the same way. ThQ the cen
learned judges, however, were referring more natural
especially to British Columbia, and it may be cause sl
thought more accurate to speak of her surrendering ?he effec
her powers to the Dominion when entering Confed- in the
eration than it would be to speak of the provinces the purg
first confederated having done so. undertal
general |
= It cannot be disputed that, as pointed out by ?;dce;ﬂa(
CJ. Spragge, C.]., in Hodge wv. The Queen,® the P
effect of the British North America Act was more for tbe P
i and other than a distribution of legislative power, it ada in re
‘ it nea Was an extinction of legislative power in regard to c\lasse.s .
{ \ movinciay  SOme subjects which, up to Confederation, had been -
power. subjects for provincial legislation. But it is easy to PP
understand the point of view of Mr. Justice Loranger,
Loranges, 1N his pamphlet just referred to,® where he says:— Hawey
Jieview. «In the case of the Canadian confederation the legal t}fe‘
provinces did not attribute to the federal govern- d‘SCPSS'O
ment powers of a nature different from those that parliame
the provi
TS Sangigybptet st St but both
11 B.C. (Irving) at p. 224. parliamer
27 O.A.R. at p. 254, 3 Cart. at p. 169, (1882). -
SAL p. 44-5. 12nd ed., :
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each before possessed. They delegated to it a par- prop. 1-2
tion only of their locdl powers to form a central
power, that is to say, they allowed it the manage-

ment of their affairs of a general character, but
retained their own government for their local affairs.

It was a concession of existing powers that wasThe
made to it and not a distribution of new powers. tonceded to
The powers of the central government came from l[')‘:miniou
the provinces, as those of an ordinary partnership;r:e‘rr:»
come from the partners; to invert the order and

state that the powers of the provinces come from

the central government would be to reverse the
natural order of things, place the effect where the

cause should be, and have the cause governed by

the effect.” And in his Parliamentary Government

in the British Colonies,® Mr. Todd says:—*‘‘ For v, 1odads
the purpose of enabling the central government to Y™
undertake the supreme authority of control and
general legislation in and over the entire Dominion

of Canada, the provinces agreed to surrender to the

federdl parliament the exclusive right to make laws

for the peace, order, and good government of Can-

ada in relation to all matters not coming within the

classes of subjects assigned (by the British North
America Act) exclusively to the legislatures of the
provinces.”

However, with submission, the correct view in Thelegal
legal theory is indicated by the Propositions under _—
discussion, namely, that neither does the Dominion
parliament get its powers from the provinces, nor
the provincial legislatures theirs from the Dominion,
but both alike derive their powers from the Imperial
parliament under the British North Anierica Act.

12nd ed., at p. 432.
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Prop.1-2 . In Reginav.Hodge,in the Ontario Court of Queen's

~ Bench, Hagarty,C.]., uses words confirmatory of our

- leading Propositions, saying :—** The British North

- America Act completely rearranged our Constitution

A BN-A- and established the Dominion and provincial gov-

Ptomar. ernments with defined powers and duties;” and in

o~ Leprohon v. The City of Ottawa®* the same learned

“~-judge expressed the view that “we must take

the Confederation:Act as a wholly new point of de-

M pa'rt}xre. The paramount authority of the Imperial

deparwre.  parliament- created all the now existing legislatures,

defining and limiting the jurisdiction of each.

The Dominion government and the provincial

governments alike spring from the same source.”

And in the same way, though not so strongly, in

Ex parte Owen,® Weldon, ]., says :—** The British

North America Act is the commencement of a

great change,—a new point of departure in our
legislation takes place.”

::'_“H In Bank . uf//oronto v. Lambe,* Ramsay, |.,
says :—“1 do fiot Wesitate to say that to pretend

e sove that the Acts of 1774 and 1791 have any direct

have no

bearing on
B.N.A. Act.

bearing on the interpretation to be given to the

146 U.C.R. at p. 149, 3 Cart. 187, (1881). In an article on
Federal Government in Canada, 9 C.L.T. at p. 220, Mr. Bourinot cites
this dictum of Hagarty, C.J., and also that of Strong, J., in St
Catharines Milling and Lumber Co. #». The Queen, quoted swpra
pp- 56, but says :—** But by no reasoning from the structure of the
Act can this contention which makes the provinces the mere creations
of the statute, and practically leaves them only such powers as are
specially stated in the Act, be justified. If it were so there must have
been for an instant a legislative union, and a wiping out of all old
powers and functions of the provincial organizations, and then a
re-division into four provinces with only such powers as are directly
provided in the Act.” But besides the authorities cited in the notes to
this Proposition, see also Proposition 66 and the notes thereto.

22 O.A.R. at p. 5§32, 1 Cart. at p. 604, (1878).
34 P. & B. (20 N.B.) at p. 490, (1881).

SM.L.R. 1 Q.B. at p. 168, 4 Cart. at p. 61, (1885), sub mom. ‘The
North British and Mercantile Fire and Life Ins. Co. ». Lambe.' But
see the words of Mr. Justice Loranger, infra pp. 15-16.
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THE FEDERATION ACT WAS A NEW DEPARTURE. 11

British North America Act appears to me to be Prop. 1-2 -
peither loyal nor honest.” And in the City of
Fredericton v. The Queen,’ Gwynne, ]., in the J* Gy
same way, in the course of his instructive judgment

in that case, observes that the object of the British

North America Act was by the exercise of sovereign

Imperial power, called into action by the request of
the then existing provinces of Canada, Nova Scotia ., 5 na
and New Brunswick, to revoke the constitutions }st reyoked
under which those provinces then existed, and, as *itution
the preamble of the Act recites, to unite them feder-
ally into one Dominion, under the Crown of the
United Kingdom of Great Britain and Ireland, with
a constitution similar in principle to th?t of the
United Kingdom.*

.And to refer again to the Thrasher Case,® Gray, o1 e
J., there says:—*‘This Act has hitherto been
considered by all Courts, all judges, all statesmen,
and public men as a new departure in the Constitu-
tion of Canada, as well as of the several provinces
forming the Dominion. The authorities are so i
numerous that the position may be assumed as :l:‘io?:}“"u-
recognized axiom of constitutional law, when ap- o
plied to Canada or its constituent parts.” And he
then quotes the words of Hagarty, C.]., above cited,
in Leprohon ». The City of Ottawa.

And, lastly, some words of Holroyd, ]., in the inter
esting Audtralian case of Musgrove v. Toy,*a case a, _
also alluded to in the notes to Proposition g, are maogy "
in point here. He says:— ‘“ Whatever measure

13 8.C.R. at p. 560-1, 2 Cart. at p. 54, (1880).

9See, also, per Gwynne, J., in Mercer ». Attorney-General for
Ontario, § S.C.R. at p. 711, 3 Cart. at p. 83-4, (1881).

31 BC. (Irving) at p. 224, (1882).
Y14 V.L § at p. 428, (1888).
J\

%
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\ Prop. 1-2 Of if.elf-government has been imparted to the
colony, we must search for it in the statute law,
and collect and consolidate it as best we may.
Nobody can have studied the development of self-
government in the* Australian colonies without
having observed the tentative and cautious manner
in which British statesmen have proceeded in their
arduous task. The impulse which has warmed them
into action has always been supplied from the

Mustdis. Buided by the statesmen of the mother country,
gover the o that has granted to this colony the whole measure
peraat, Of self-government which it possesses. It was the
-parliament of the United Kingdom which authorized
Her Majesty to give the royal assent to the Consth
tution Act, and it is the intention of the parliament
of the United Kingdom, as disclosed in the Consti-
tution Act of which it approved, that we must set

ourselves to discover.”

Opposing There are, however, dicta which may seem
opposed to the views expressed -in the leading

, Propositions. Thus in Bank of Toronto v. Lambe,*

Per Jeuit, . Jette, J., says :—* To reach a sound interpretation of
our Constitution we must here, (sc., in considering

s the British North America Act),as in the interpre-

( sider « tation of our ordinary contracts, seek, above all, the

intention

provincial meaning which must have been intended by the

delegates. M W .
representatives of the confederated provinces.” And
f{fmy_ 5 Henry, ].,also, from whose judgment in Mercer v.The

Attorney-General for Ontario a passage is cited
above, speaks in a manner suggestive of a different
view in City of Fredericton v. The Queen,*

IM.LR. 1 S.C. at p. 41, 4 Cart. at p. 97, (1884), sub nom. ‘The
North British and Mercantile Fire and Life Ins. Co. ». Lambe.’

23 S.C.R. at p. 548, 2 Cart, at p. 44, (1880). See p. 4, supra.

colonies themselves. But we must not forget this\
that it is the parliament of the United Kingdom, \_

16 L.N. at
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ReLEvVANCY OF ANTE-CONFEDERATION STATUS. I

saying:—*‘ In order properly to construe the British prop. 1-2
North America Act, it is necessary and proper to
consider the position of the united provinces before g
the Union. Each had what may be properly called et g
plenary powers of legislation in respect to provincial
subjects. In the agreement for the Union provision

was made for the general powers of Parliament and

the local legislatures, as well as for the ‘ ways and
means’ by wlfich each was to be sustained. It was

by a surrendédr of the local legislative power, to the

extent agreed upon, that the powers of Parliament

were agreed to be given. It was in th€ nature of o .o
a selemn compact, to be inviolably képt, that the compact.
rights'and prerogatives of both were adopted, and

the agreements entered into wére intended to be
carried out by the Act mentioned. ~ That that com-

pact cannot be changed by one, any more than
another of the contracting parties, is a proposition
embodied in despatches from the Imperial govern-

ment, and one which I think cannot be gainsaid.

It is, therefore, only permissible to construe the

Act in conformity with that consideration.”

In like manner,in Molson v. Chapleau,* Papineau,
J., observes :—*‘‘ The terms themselves of the
preamble of the Act demonstrate that, if there
is a union, it is a federal union: * Whereas the -
provinces of Canada, Nova Scotia, and New Bruns- z«;l:l'?:m_
wick, have expressed their desire to be federally
united, etc.,” her Majesty and her Parliament have
passed - the Act of 1867 to carry out this desire.
The provinces also have granted to the Dominion a
large part of the powers which belonged to them at
the moment of union. But they have kept some
powers which belong to them, to the exclusion of

16 L.N. at p. 224, 3 Cart. at p. 367, (1883). Cf. Belanger v. Carpn,
5 Q.L.R. at p. 21, (1879).
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the Dominion which they have wished to form, and

~ for which they have expressed the desire to contract

their union. The Imperial parliament only acts to
give effect:to the contract, the conditions of which
were settled in conferences of the provincial dele-
gates. The Imperial Act is only the solemn contract
establishing the articles agreed to by the provinces in
the conferences which preceded the confederation.
It ought then to be interpreted without losing sight
of this historical fact.”

And again in Regina v. Frawley' Spragge, C.].,
referring to No. 15 of section g2, whereby provincial
legislatures can make laws in relation to the
imposition of punishment by fine, penalty, or im-
prisonment, for enforcing any law of the province,
etc.,and after stating that in order to the enforcing of
by-laws of municipal corporations,imprisonment with
hard labour was one of the means authorized by the
law of Upper Canada before Confederation, says:—
“The Act,” (sc.,the British North America Act), “as
has.been often said, was the fruit of a compact. Is it
reasonable to read the Act as if intended to fetter
the provincial legislatures in their discretion as to
the kind of imprisonment which they should judge
to be reasanable and proper for an infraction of
their laws, even to abridge the power'in matters of
police regulation—matters peculiarly within their
province—which they already possessed ? . . Itis
safe to say that the word ‘ imprisonment ’ could not
have been received in that sense by the parties
chiefly inter@sted in the compact,—the provinces.”

This mode of reasoning may be permissible, but,
if our second leading proposition expresses the correct
view of the matter and the British North America Act

17 O.A.R. at p. 267, 2 Cart. at p. 585, (1882).
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RELEVANCY OF ANTE-CONFEDERATION STATUS. 15

{ is to be regarded as a new departure, it can scarcely Pprop. 1-2
be correct to .say, as Peters, J., does in Kelly v.
Sulivan®:—*“ This Island had a constitution similar

to that of the other British North American view that
provinces when it entered the confederacy. . . . ?.'3:,5‘.’:.,
The British North America Act of 1867 does notpe
abrogate these provincial constitutions, but merely *" "
withdraws from them the power of making laws
regarding certain matters, enumerated in the gist ;::mi]
section, over which they previously had jurisdiction.

But as to all matters not so withdrawn, the
provinces remain in possession of their ‘old
dominion,’” and retain their jurisdiction over them e
in the same plight as it previously existed ;" al-¥%5%°"
though section 64 of the British North America Act,

which provides that the executive authority of Nova

Scotia and New Brunswick shall continue as at the

Union until altered under the authority of the Act,

may seem to lend some countenance to the theory

of the continuance of the ante-Confederation con-
stitutions.? The argument in favour of the view

thus expressed by Peters, ]., will be found elaborated .

by Mr. Justice Loranger in his ‘‘ Letters upon the Loranger, ]
Interpretation of the Federal Constitution,” already
referred to.* At p. 14 he says:—* The constitution Federal Con
of the provinces of Upper and Lower Canada had

come to them by the Constitutional Act of 179r1,

which was not repealed by the Union Act of 1840,

but simply modified to make it harmonize with the

‘ new system. It is therefore to the Constitutional

Act of 1791 that we must look for the origin A% o,

and 840
of the powers of these legislatures which were

12 P.E.L, at pp. 91-2, (1875). For documents relating to the
early constitution of the maritime provinces, see Can. Sess. Pap. 1883,
No. 70. See, alsu, Clement’s Canadian Constitution, p. 25, seq.

?See the notes to Propositions 26 and 66.

'P. 18, seg.




16 LEGISLATIVE POWER IN CANADA.

Prop. 1-2 in force at the time of Confederation.” Part of
~_these powers, he contends, (p. 62), *“ they " (sc., the

provinces) ‘“ceded to the Federal parliament to
Provinces €X€rcise them in their common interest and for
reained | purposes of general utility, keeping the rest, which

their former

ons, though they left to be exercised by their legislatures, acting

modified. ~ in their provincial sphere, according to their former
constitutions, under certain modifications of form,

established by the federal compact.” But see

S Proposition 66 and the notes thereto. Moreover,
the Union Act of 1840 does (Imp. 3-4 Vict., c. 35,
sec. 2) repeal so much of the Act of 1791 ““as pro-
vides for constituting and composing a legislative
council and assembly, and for the making of laws.”

B et Mr. Bourinot, however, seems to favour the same

(oo view. He follows the passage already quoted from his
article on Federal government in Canada,' by
saying :—*‘ The weight of authority appéars to rest
with those who have always contended that on
entering into the Federal compact, the provinces
never intended to renounce their separate and
distinct existence as provinces when they became
part of Confederation.” And he refers with
approval to the argument of Mr. Edward Blake in
St. Catharines Milling and Lumber Co. v. The
Queen, from which an extract in point will be found
contained in the latter, part of the notes to Prq-

position 64, tnfra.

But we find a useful warning against attaching too
much importance in construing the British North
America Act tothestate of things béfore Confederation

il":',—g,f:f:' in the words of Crease, J.,in the Thrasher Case®:—
““To us in British Columbia,—penitus toto orbe divisos,>

19 C.L.T. at p. 220. See supra p. 10, n. I.
21 B.C. (Irving) at p. 195, (1882).
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RELEVANCY OF ANTE-CONFEDERATION STATUS. 17

—it is given to look with an eye that pays no regard Prop. 1-2
» ¢ ‘E:“ the inter-provincial divisions, rivalries, or distem-
peratures existing previous to Confederation, and
which that great measure was intended to cure.
No judgment here will be biassed either way by
such considerations. We do not ask or care what
negotiations took place before Confederation, but
what was the effect,—where the terms of the contract
itself are clear,—of the contract of union itself on
British Columbia? . . . And that can only be gathed e Y
by a careful study of the British North America Act
itself. It seems strange at this day to be entering
into an explanation of such a principle, that nego-
tiations are but the necessary preliminaries to a ¢on-
tract ; or that there is no proposition in law more

T e e

accepted than that the preliminaries to a contract,

which in itself is so clear and complete, are at once
merged in the written contract itself ; but the marked |

» » » o ol » 4 > "W - > % s - > - o \l\l"l y Lo
reference of the Attorney-General during the argu- ',

ment to speeches of the great promoters of Confed-
eration make it necessary. The Act itself, and the
terms of Confederation which it embodies, form the

Analogy
from law of
contract.

:( contract, the effect of which we have stated.” And
later on in the same judgment, at p. 208, Crease, J.,
quotes the words of Lord Selborne in Regina v.
Burah,! where, after saying that the Indian legis-
lature has powers expresgly limited by the Act of
the Imperial parliament which created it,and can
do nothing beyond the limits which circumscribe
those powers, his lordship adds :—*“ The established
courts of justice, when a question arises whether
4 the prescribed limits have been exceeded, must of £oled.

necessity determine that question ; and the only way §e&.”
i in which they can properly do so is by looking to

the terms of the instrument by which, affirmatively,

13 App. Cas. at p. 9og, 3 Cart. at p. 428, (1878). o
2




18 LEGISLATIVE POWER IN CANADA.

Prop. 1-2 the legislative powers were created, and by which,
negatively, they are restricted. If what has been
done is legislation within the general scope of the
affirmative words which give the power, and if it

Courts of vas 2. a3 .

Justice can  ViOlates no express condition or restriction by which

ard onl . o 9 . .

werms of © that power is limited (in which category would, of

Constitution 0 . .

Act. course, be included any Act of the Imperial parlia-
ment at variance with it), it is not for any court of
justice to enquire further, or to enlarge construct-
ively those conditions and restrictions.” * Lord

fn‘}?_‘;‘;: mem S€lborne,” observes Crease, | ., “does not say you must

ively. " enquire into all the previous negotiations which led

up to its enactment, or that we must look to a

previous edmpact and give our legal interpretation

to the Act by the light of that.”

And before concluding this article we may notice
that in the Queen ». The Mayor, etc., of Frederic-
ton Fisher, ].,* endeavours, in view of the history

fn'S"f.'\'ﬁ of the Union, and the way it was brought about, to
- import a sort of special significance to the provision
in No. 13 of section g2 of the British North America
Act, whereby jurisdiction over property and civil
rights in the province is assigned to provincial
legislatures. He is there discussing whether the
No 1 gogth section of the Canada Temperance Act, 1878,
st 90, . trenches upon property and civil rights more than
is necessary for the regulation of trade in intoxicat-
ing liquors, and says :—‘‘ Notwithstanding that all
the exclusive powers of the parliament and local
legislature are co-equal in their energy and author-
ity, I have ever considered the power to deal with

Special | PTOPETLY and civil rights the least liable to assault,

significance and the power of all others to be most sacredly
attributed . . o .
Fisher J. guardéd. and maintained ; property and civil rights

13 P. & B. at pp. 169-170, (1879).

©
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RELEVANCY. OF ANTE-CONFEDERATION STATUS. 19

would éppear to cover the whole field of enquiry Prop. 1-2

and legislation in the parliament, and the local

legislature,—the great bulwark around which clusters

#he interests and liberties of every individual within

the limits of the Confederacy. Referring to the

history of the Union of the confederated provinces

and to their peculiar condition previous thereto, we

know that while each province evinced a justifiable the history

jealousy on this subject and a determination to° V™"

reserve to the local legislature the exclusive right to

deal with it, one province made it a condition upon

which alone it would enter the Union, that its local

legislature should exercise this power. To provide

for this entire control, the English language was

put into requisition to select terms or phrases which

should then and in all coming time secure that

object by defining the authority in the largest sense.

This subject, the dealing with this power, the

security it was designed to provide for in the

different provinces, was the primary question to be

solved before any terms of Union could be agreed

upon. Other objects of importance were discussed

and disposed of as incidental ‘to the new state of

things the Union would call into existence; but an

inability to agree upon the question of property and

civil rights would have rendered every effort for R

Union abortive. Upon this branch of the enquiry condition of
the Union.

I should feel it my duty in construing this or any

other Act, if I had any doubt as to its interfering,”

(sc., unnecessarily), ‘“ with property and civil rights,

to give the benefit of that doubt to that authority,

and for the reason I have stated.”

There does not, however, appear to be in the
British North America Act itself, or in the decisions
generally, anything to support the view that the
provision in section g2 as to property and civil rights

Sed guare,
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has any greater sanctity or stands in any different
position than that of any of the other provisions in
sections 91 and 92 conferring legislative powers ;
though at the same time it may be true that, as is
intimated in Citizens’ Insurance Co. v. Parsons® and
in Re Windsor & Annapolis R.W. Co.,* the words
“‘ property and civil rights ” are to be understood in
their largest sense. In fact, as stated by Tessier, J.,
in Bank of Toronto v. Lambe?® :—* The Confedera-
tion Act was passed with the object of consolidating
(concilier) the interests and rights of the pre-existing
provinces ; that Act should be liberally interpreted.
It is but a federal alliance in which each province
has been constituted with a regular government.”*

17 App. Cas. at p. 111, 1 Cart. at p. 276, (1881).
24 R. & G. at p. 321, 3 Cart. at p. 398, (1883).
SM.L.R. 1 Q.B. at p. 166, (1885), sub nom. * North British and

Mercantile, etc., Ins. «Co. p. Lambe.” And see Proposition 3 and

notes thereto.

#As to the theory of the continuance of the old provincial, or rather
colonial constitution in Canada, see also the notes to Proposition 4,
infra, esp. at p. 64, seqg.
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PROPOSITION 8.

8. Courts ‘of law must treat the pro-
visions of the British North America
Act by the same methods_ of construction
and exposition which they apply to other
statutes [of a similar Chamctcr, that is
to say, statutes conferring constitutional
charters].  The British North America
Act cannot be construed in a rigidly

technical manner.
{

The opening words of the above Proposition,

that is to say, “ Courts of law must treat the b

ouncil.

provisions of the British North America Act by the
same methods of construction and exposition which
they apply to other statutes,” are taken from the
judgment of the Privy Council in The Bank of
Toronto v». Lambe!, and it is well to notice the
connection in which the words were used. They
come at the very commencement of the judgment,
which begins as fpllows:—These appeals raise
one of the many difficult questions which come up
for judicial decision under those provisions of the
British North America Act, 1867, which apportion
legislative powers between the parliament of the
Dominion and the legislatures of the provinces. It
is undoubtedly a case of_great gongfitutional impor-
tance, as the appellant’s cotingel have earnestly

112 App. Cas. at p. 579, 4 Cart, at p. 12, (1887).

21
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22 LEGISLATIVE POWER IN CANADA.

Prop.3 impressed upoh their lordships. But 'questior;s of
this kind have been left for the decision of the

Constit-  ordinary Courts of law, which must treat the pro-:
of queations Visions of the Act in question by the same methods
raised can-

not conret Of construction and exposition which they apply to
the uction Other statutes.” Thus it would appear that, in their
o RS Ac. immediate application, the words used by their
lordships had reference to their dictum that the con-
stitutional importance of the questions raised must
not affett the construction of the Act.

In the same way in Ex parte Renaud,’ Ritchie,
C.]., delivering the judgment of the majority of the
New Brunswick Supreme Court, says :—‘‘ We are at
a loss to discover anything in the British North
America Act indicating a legislative intention of
using the words otherwise than in their ordinary

It must be ”

regarded. Meaning.”  As Créase, J., observes in the Thrasher
:[',’i‘:',l“,, legat Case,? in interpreting the British North America

pointof . Act, “The point to be settled is'a legal one. We

have to regard it from a strictly legal point of view.”

Similarly, in reference to the Constitution of the
Sowiththe United States, Prof. Dicey writes in his Law of the
Seates cou- Constitution®: ““ The task, in short, which lay
before the great American commentators was the
explanation of a definite legal document in accord-
ance with the received canons of legal interpre-

tation.”

Per Thus again in Ex parte Leveille,* Mackay, ]., says:
i —“T'hold that the British North Anferica Act must

. +

11 Pugs. at p. 286, 2 Cart. at p. 464, (1873).
21 B.C. (Irving) at p. 196, (1882).

33rd ed., at p. §.

42 Steph. Dig. at p. 446, 2 Cart. at pp. 349-50, (1877).
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GENERAL CONSTRUCTION OF FEDERATION ACT. 23

be interpreted as any other statute. The whole of Prop.s
it must be considered, and, if possible, force must =
be given to each clause of it. Though the gist

section reads as it does, the next one has been Tt BNA.

enacted. Why? Surely not to conflict with the construed as

a whole, on
the same
principles

preceding one ; but presumably to work with it.
think it a qualification of it; as the last statute in2other
point of time controls, so later clauses are held to
qualify earlier ones; the last clause is the last
expression of, the law maker. Cannot section g2
. . L) . .
be worked without violence against section gr? I
think that it can. Section g1 being enacted, 92
expresses a particular intention in the nature of an
. 01 s s Sect. 92 in
exception to it.' It is said to be repugnant; no nature of an
F exception to
more so than would have been a proviso to the Sec. o
same effect. Section g1 gives the Dominion the
regulation of commerce in the wide sense, butTh '
¥ " g e regula-
section 92 allows Quebec province to make certain tionof
tr:

ade an
e

regulations affecting purely internal commerce.”?  commerce.

. . o P ~ S Dy
In like manner, in Reg. . Taylor,® Draper, C.]., x;’,;:‘;;'(?j’.

says :—‘ We must consider what is the effect of
the apparent interference or inconsistency between
sections 91 and g2. Mr. Dwarris (on Statutes, 2nd
ed., at p. 513) states as a rule that the general
words in one clause of a statute may be restrained
by the particular words in a subsequent clause of
the same statute, referring to Magna Charta,

Inst., pp. 20, 30, the gth branch or clause of which
confirms to the Barons of the Cinque Ports ‘all their
liberties and fpee customs,” but these words are
restrained by branch or clause 17, which took from

— ~
1See Proposition 40 and the notes thereto.

2As to this matter of the regulation of trade and commerce, see the
notes to Proposition 49.

336 U.C.R. at p. 223, (1875).
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them the right to hold pleas of the Crown, 1 may
here properly apply the language of Best, C.]., in
Churchill v. Crease, 5 Bing. at p. 180, and say I
should have thought the language of section g1, the
regulation of trade and commerce, conclusive if
there had baen no conflicting intention to be col-,
lected from t\r Act; but the rule is, that where
a general intention is expressed, and the Act
expresses also a particular intention incompatible
with the general intention, the particular intention
is to be considered in the nature of an exception.
This appears to me to settle any question as to
inconsistency between the two sections.”

And for an example of the ordinary rules, of
statutory interpretation being applied to the Ton-
struction of the British North America Act in a
matter of wide importance, we may refer to the
judgment of Strong, J., in Queen v. Robertson,?
where the Supreme Court had occasion to interpret
No. 12 of section g1, whereby power to legislate in
relation to sea coast and inland fisheries is bestowed
upon the Dominion parliament. He observes that :
—*“It is a sound and well-recognized maxim of con-
struction that in the interpretation of statutes we
are to assume nothing calculated to impair private
rights of ownership, unless compelled to do so by
express words or necessary implication . . . I think
there is room for applying an analogous principle
in the present case. Although the provision in
question does not in itself make any disposition of
the fisheries mentioned, but is merely facultative,
empowering Parliament to make laws respecting the
subjects mentioned, we are not to assume, without
express words or unavoidable implication, that it

16 S.C.R. at p. 134, 2 Cart. at p. 107, (1882).
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was the intention of the Imperial legislature to con-
fer upon Parliamient the power to encroach upon
private and local rights of property which by other
sections of the Act have been especially confided
to the protection and disposition of another legis-
lature.”?

And for another example we may turn to the Avother

example,
word$ of Dorion, C.J., in Bank of Toronto v, pe) Dorion,
Lambe® :—* It has been contended that, as by
sub-section 16 of section g2 the local legislatures were
authorized to legislate on all matters of a purely
local or private nature in the provinces, they were
therefore authorized to raise a revenue for provincial
purposes by all modes of taxation, including direct
and indirect, as well as by customs and excise
duties. The answer to this contention is obvious.
One of the most elementary rules of interpretation
of statutes is that general provisions in an Act of
parliament do not control nor affect the special
enactments which it contains, and therefore the
general authority conferred by sub-section 16, as t“i?:f;l(:.ry:‘luf
matters of a purely local or private nature in the private
nature in

province, can only apply to such matters as are not the province
specially provided for by the Act, and as the subject

of provincfal taxation is specially provided for by
sub-section$ 2 and g of section g2, sub-section 16

does not apply to the subject of taxation. If sub-

section 16 was not limited by the preceding sub-

Provincial
powers of
taxation.

No. 16 of

sections 2 and g, these sub-sections would have sect. os,

. . : A. Act.
been quite unnecessary, since sub-section .16, by

the generality of its terms, would have covered all

1See Proposition §3.

M.L.R. 1 Q.B. at p. 136, 4 Cart. at p. 34-5, (1885), sub nom.
‘ North British and Mercantile, etc., Ins. Co. . Lambe.’
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Prop. 8 subjects over which the provincial legislatures could
have exercised their legislative authority.”?

;i'c’::‘“‘,'.‘" In Angers v. The Queen Insuranée. Co.,?
ses, v

:&99:‘ Taschereau, J., after observing that if the words
‘““other licenses’

,

in No. g of section g2 was to
be construed as comprising licenses to insurance
companies, then banks, railroad companies, and
express companies are also comprised in these
words,.and in effect the power to tax indirectly is
unlimited, goes on to cite extracts from the debates
The debatesON  Confederation in the Canadian parliament in

on Confed-

eration may Order to support his opinion that the constitution
guide. “*did not intend this, and follows them up by the
remark :—‘“ No doubt, the Imperial statute must,
as any other statute, be construed by itself, and the
opinions I have referred to are not legal authorities.
But can we not look at them in order to interpret
this statute? And it is to be borne in mind, in
referring to the history of our constitution, that
those persons whose opinions I have cited formed

Per
Taschereau,

J

part of the preliminary conference when the resolu-

tions on Confederation were framed. Can it be said

1Though it does not affect the matter in relation to which the}
above extract is cited, it may be observed that a little later on in
the same judgment (M.L.R. 1 Q.B. at p. 145, 4 Cart. at p. 42) the
learned judge says:—** Tt will be said that in the case of Dow #. Black,
L.R. 6 P.C. 272, 1 Cart, 95, the Privy Council stated that there might
be other taxes imposed ungler sub-section 16 besides those mentioned in
sub-sections 2 and 9, but this was entirely outside of the case, since their
lordships were of opinion thal® the tax claimed was a direct tax, and
they did not indicate what other taxes could be imposed under
section 16, and therefore it cannot be said to what they allude by the
observation they made. I am, however, free to admit that there may
possibly be some taxes which might be imposed for a local purpose
under sub-section 16.”’ See on this subject the notes to Proposition 66,
infra.

216 C.L.J. N.S. at p. 203, 1 Cart. at pp. 146-7, (1877).
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ProvVINCIAL TAXATION:BY LICENSE.

that a commentary on a law by the author of that
law should have no weight ? " 1

1As to the meaning of the words ‘‘other licenses” in No. 9 of
section 92, it would appear from Russell . The Queen, 7 App. Cas. at
p- 838, 2 Cart. at p. 21, (1882), that the Privy Council certainly did not
deem them to refer only to licenses ejusdem generis, for they speak
thereobiter of **licenses granted under the authority of sub-section 9 by the
provincial legislature for the sale or carrying of arms.” In Hamilton
Powder Co. z. Lambe, M.L.R. 1 Q.B. at p. 463, (1885), Cross, J.,
expresses the view that he was bound by the decision of the Supreme
Courtof Canada in Severnz. TheQueen, 2 S.C.R. 70,1Cart.414,(1878),t0
hold that *‘ other licenses™ must be restricted to those ejusdem generis,
and cites Doutre on the Constitution of Canada, p. 230, as showing
that the Privy Council have spoken in the same way as to that sub-
section. But there is a most curious mistake here, for the case
referred to by Doutre, namely, Brown 2. The Curate, etc., of Montreal,
L.R. 6 P.C. 157, was not a case under the British North America
Act, and had nothing to do with No.9 of section 92, but was a case where
the Privy Council rigidly applied the rule ¢jusdem gemeris to a law of
the Quebec legislature. And in this case of Hamilton Powder Co. .
Lambe, at p. 467, Ramsay, |., would seem to hold that at all events
the license there in question, namely, for the storing of gunpowder, was
authorized by No. 9 of section 92z. But that in Severn ». The Queen,
2 S.C.R. 70, 1 Cart. 414, a majority of the judges decided that the
rule of ¢jusdem genéris applied 1o No, 9 there is no doubt: per
Gwynne, J., in Molson ©. Lambe, 15 S.C.R. at p. 288, 4 Cart. at
p- 348, who adds that Severn . The Queen is not shaken by Russell
v. The Queen, 7 App. Cas. 829, 2 Cart. 12, but *““is still a
judgment binding upon this Court and all Courts in this ‘Dominion.”
In Seyern ». The Queen, Ritchie, C.]., says that the rule of ¢jusdem
could not apply to ““other licenses,” for, in fact, the licenses
specified were not ¢jusdem generis, nor could the maxim noscitur e
sociis be applied (2 S.C.R. at pp. 100-1, 1 Cart. at p. 443), and Strong,
J., expresses the same view (2 S.C.R.'at pp. 106-7, 1 Cart. at p. 450).
On the other hand, Richards, C.]J., thinks they should be restricted
to licenses e¢jusdem gemeris (2 S.C.R. at p. 91, seg., 1 Cart. a\p. 435,
seg.); and so do Fournier, J. (2 S.C.R. at p. 118, 1 Cart. at P\ 462),
and Henry, J. (2 S.C.R. at p. 140, 1 Cart. at p. 485), and
apparently Taschereau, J. (2 S.C.R. at p. 114, 1 Cart. at p. 458).
And in the case decided, some two years before Severn 2. The
Queen, of Regina ». Taylor, 36 U.C.R. at p. 198, Wilson, J., had
held in the same way, namely, that the effect of the words
‘““ other licenses’” must be determined by the rule woscitur e sociis,
adding :—** They seem to have a particular connection with, and
affinity to, those licenses which are commonly mentioned and found
along with shop, saloon, tavern, and auctioneer licenses, and which are
chiefly contained in the municipal Act, such as licenses on billiard
tables, victualling houses, ordinaries, houses where fruit, etc., are sold,
hawkers and peddlers, transient traders, livery stables, cabs, intelli-
gence offices, and perhaps other licenses in the regulation of markets
and in some other cases.” And he held, therefore, that the Ontario
legislature had no right to impose a license on brewers and distillers,
for ** the business of these persons is not specified plainly in the statute
giving the Ontario legislature the power over them ; and it’is an’estab-
lished rule that a statute which imposes a tax must be strictly con-
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Prop.3  And although the British North America Act
T must be construed by the same methods of con-

The B.N.A. ’
Act must be struction and exposition as other statutes, it would
construes as .

other seem necessary to explain that what is meant
statutes of a

similar e — O TR Y, S

character. g 1yed, a fortiori must a claim of right to impose a tax be strictly con-
strued, whether it be by the Crown or by any subordinate power or
person whatsoever. And the business of a brewer has always been
dealt with as a matter of excise, and of direct government control, and
But on appeal to the full Court, Draper, C.J., with
Burton, and Patterson, JJ., express a general concur-
rence (see at p. 222), thought the argument founded on the applica-
don of the ruld was answered ‘‘by the consideration of the object, ‘ rais-
ing a revenue {dr provincial as well as for local and municipal purposes.’”
He adds :—*“‘I think we should not look out of the Imperial Act for
the socii, whose character is to affix a meaning to ‘other licenses’;
and granting that the four named occupations have got into low com-
pany in the Ontario Municipal Act, they are lifted out of it in section
92.” But the decision of \M case (hd not turn on this point, and the
Per Wilson, Court affirmed Wilson, J., in{ holding that the Ontario legislature could
not impose a license ‘and payment of duty therefor upon wholesale
sellers of spirithous liquors. Wilson, J., in this case of Regina 2.
Taylor, 36 U.C.R. at p. 199, seems to :ul\':mce a somewhat curious
view, that because the business of a brewer is, and has always been,
carried on under strict government rules and regulations, it could not
under any circumstances be included within such general words as
‘“ other licenses.” For, he says :—*‘It cannot be said that a business of
that nature is one which is covered by, or included within, the general

‘ and other licenses,’ especially when these words.ar€ in associa-
and which

is so still.”
whom SlrongL

Per Draper,
C.J.

words
tion with licenses of a very inferior and different class,
relate only to sales by retail, while the brewers’ license relates to sales
by wholesale.” Turning to New Brunswick, we find that in Zx parte
Fairbairn, 2 P. & B. (18 N.B.) 4, (1877), the provincial Act, 38 Vict.,
License c. 88, imposing the taking out of a license, to be granted by the Mayor
;ir‘.l:lf;:";,‘l'” of Fredericton, on any person, not being a ratepayer, engaging ‘‘in any
m‘m,,g& trade, profession, occupation, or calling in the said city,” was held
intra vires, under No. 9 of section 92 of the British North America Act;
and this was approved and followed in Jonas 2. Marshall, 4 P. & B.
(20 N.B.) 61, (1880), where a similar Act as to St. John, 33 Vict., c. 4,
was also held int¢ra vires in the same way, Palmer, J., saying (at p. 63):
-*“I think the 9th sub-section of section 92 gives exclusive powers to the
local legislature to'legislate in relation to licenses of any kind that they
may think desirable for the purpose of raising a revenue for provincial,
local, or municipal purposes, and for no other purpose.” When
this case came before the Supreme Court of Canadn, sub nom., Jonas v.
Gilbert, 5 S.C.R. 356, (1881), it went off on another point, and the
constitutional question was not entered upon: see Thomas ». Hali-
burton, ¢/ al., 26 N.S. at p. 74. And before leaving the subject we
may observe that in the case of Hamilton Powder Co. ». Lambe,
M.L.R. 1 Q.B. at p. 463, and also in City of Montreal ». Walker,
M.L.R. 1 Q B. at page 472, the view is taken that even if the local
legislatures may not impose a license for revenue plirposes in cases
outside No. g of section 92, they may nevertheless enforce police regula-
licenses, fixing a moderate and liberal license
ee. See further, 7nfra, at pp. 47-9, 54-63, and

Police
regulation. tions by way ufrulumn},
fee, and not a revenue

Appendix A.
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is other statutes of a similar character, although Prop.3
it may be impossible to acquiesce without reserve

in the words of Henry, J., in City of Frederic-

ton v. The Queen,' that we should construe the
British North America Act in the way pointed out vatel
by Vattel (Book II., chapter 17, sections 2835, zH(n‘m”"d -
namely, remembering that ‘“a constitution of govern-

ment does not and cannot from its nature depend in

any great degree upon mere verbal criticism or upon

the import of single words,” and that ‘ while we

may well resort to the meaning of single words to

assist our enquiries, we should never forget that it

is an instrument of government we are to construe ;¢ Actan

instrument

and, as has been already stated, that must be the 2™
truest ‘exposition which best harmonizes with its
design, its objects, and its general structure.” They
are repeated, however, by Spragge, C.]J., in Hodge v.
The Queen,* and again by the same learned judge
in Reg. v. Frawley.?

And in the argument before the Judicial Committee Argument

. . ' before the
of the Privy Council in Hodge v. The Queen we Privy

find the view of the Act expressed in the passages in Hodge .
just cited remarked upon, and Mr. Jeune, of counsel
for the appellant, referring especially to the words
of Spragge, C.]., in Reg. v. Frawley, observes :—

““ He says this is a charter “of government, and

he Queen

3 S.C.R. at pp. 550-5, 2 Cart. at pp. 46-49, (1880).
27 O.A.R. at p. 253, 3 Cart. at p. 168, (1882).

37 O.A.R. at p. 265, 2 Cart. at pp. §82-3. In Angers ». The
Queen Insurance Co., 22 L.C.]J. at p. 311, 1 Cart, at p. 152, (1878), we
find Dorion, C.]., saying:—*This Act” (sc., the British North America
Act) *‘ seems to escape from the ordinary rules of construction appli
cable to statutes generally, The Confederation Act must be interpreted
according to the real or presumed intention of the Imperial parliament,
of the legislatures of the several provinces, and this intention must be
gathered from the circumstances existing in the several provinces at
the time of Confederation.” As to which, see Proposition 4 and the
notes thereto
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Vattel.

A constitu-
tional
charter,
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therefore to be construed in.a larger way.” No

authority is given for that. One Act of Parliament

must be construed like another” ;' while later on in
the same argument Mr. Davey, of counsel for the
respondent, citing the words attributed to Vattel in
the judgments above cited (but which are really, it
would appear, taken from Story on the Constitution,
section 455),® and alluding especially to the point
raised in that case, that *“ imprisonment "’ under No.
15 of section 92 did not include “‘ imprisonment with
hard labour,” says®:—‘‘I agree that is a little vague,
but still I think it is a sound principle that you are
not tc criticize the language &f a constitutional
charter, or of an Act of parliament of this kind,
like a criminal indictment, and I should say that it
is a perfectly sound distinction to say that although
a criminal Act, imposing imprisonment as a punish-
\ment for a definite offence, would not authorize the
judge to give hard labour, but simple imprisonment,
unless so expressed, it does not follow from that
that in a constitutional charter, or, if my learned
friends object to that expression, an Act of parlia-
ment,\conferring legislative power on a provincial
legislature, you are to-construe the word ¢ imprison-
ment ' with the same strictness.” And the Judicial
Committee did hold in this case of Hodge v. The

Provincial Queen* that ‘‘ the imposition of punishment by

wer to

impose hard fine, penalty, or imprisonment,” in No. 15 of

labour.

1Dom. Sess. Papers, 1884., Vol. 17, No. 30,|p. 88.
2See 3 Cart. at p. 169, note.
3Dom. Sess. Pap., #., p. 123. /

%9 App. Cas. at p. 133, 3 Cart. at p. 164,|(1883). It had been
held otherwise in the Superior Court Quebeg¢, in Poitras ». Cor-
poration of Quebec, 9 R.L. 531, (1879). And see Hodge . The
Queen commented on by ‘““R.” in 7 L.N. al!.,“;g, and by Dr. Francis
Wharton, #., at pp. 169, 177.
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‘“

section g2, includes *‘ imprisonment with hard Prop.3
labour,” not, however, elaborating the point, but
merely saying :—‘“ Under these very general terms,
‘the imposition of punishment by imprisonment for
enforcing any law,’ it seems to their lordships that
there is imported ‘an authority to add to the con-N&'5
finement or restraint in prison that which is®N-A Act
generally incident to it, ‘hard labour’; in other
words, that ‘imprisonment’ there means restraint
by confinement in a prison, with or without its
usual accompaniment, hard labour.” The Court
of Appeal for Ontario had prewiopsly decided
the same point in the same way /in Regina v. o
Frawley,! where, in the passage referred to by Frawley
Mr, Jeune, Spragge, C.]., with whom Burton, J.A.,
concurs, says®*:—‘‘It may be conceded that an Act
creating an offence and annexing imprisonment
simply, as the penal consequence of committing
the offence, would not. warrant sentence of
imprisonment with hard labour ; but the question
is a very different one when we find the word
in an Imperial charter conferring a constitution.”
He then cites the passage attributed to Vattel
quoted above, and proceeds:—‘It must be. con- per

. Spragge, C.
ceded that the power thus expressly conferred is
to be limited to punishment by fine, penalty, or im-
prisonment. Still, in interpreting the words used,
the rule as to construing the Act with strictness,
or even with reasonable strictness, does not apply.
It does not, in my judgment, apply, because it isThe Act an

instrument
used in conferring power upon a legislature, not of govero-
ment.
in simply annexing to a crime its penal conse-
quences; in which latter case the rule of strictness
has always been the rule of construction; while in
) )

17 O.AR. 246, 2 Cart. 576, (1882).
27 O.A.R. at p. 265, 2 Cart. at p. §82.
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Prop. 3 the case of what Vattel calls an instrument of gov-
ernment, which the Confederation Act certainly is,
no such rule prevails.” And later on he cites from

Reference to > 4 rahe v : e X

Marshall, the judgment of Marshall, C.J., in M'Culloch wv.

=5 State of Maryland® the words:—‘“We must never
forget that it is a Constitution we are expounding.”

But it is, of course, obvious that, though the

British North America Act confers a constitution

upon Canada, still it is a legislative enactment,
whereas the constitution of the United States had

a different origin, and so it is not necessary to con-

pohe  tend that we can apply to the construction of the
United British North America Act what Professor Dicey says
! Shien s of the constitution of the United States, where he
observes®:—‘‘A lawyer legturing on the constitution

of the United States

the constitution itself.

the Articles of the Constitution required a know-

ledge of the Articles of Confederation, that the

Prof. Dicey opinions of Washington, of Hamilton, and gener-

on the
hods ~ N .
ol ally of the ‘ Fathers,’ as one sometimes hears them

| . used in its
| imterpretd called in America, threw light on the meaning of
various constitutional Articles; and, further, that the
meaning of the constitution could not be adequately
understood by any one who did not take into account
the situation of the colonies before the separation
from England and the rules of common law, as well
as the general conception of law and justice in-
herited by English colonists from their English

uld necessarily start from
t he would soon see that

forefathers.”

All that need be contended for is that the British
North America Act must have applied tp it the
same methods of construction and exposition which

14 Wheat. 316, at p. 407.

2Law of the Constitution, 3rd ed., at p. 185.

Supra.
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apply to other statutes of-a like nature, and there is Prop. 3
in this nothing at variance with the dictum of the

Privy Council in the Bank of Toronto v. KambeJhe .
from which is derived the first part of the Jeading belonss toa

very special
Proposition under discussion. And in this way, &sof
perhaps, may be reconciled the seemingly/adverse
dictum of'Burton, J.A., in Regina v. St. Catharines
Milling and Lumber Co.,* where he says that theff{ I
British North America Act ‘“is not to be construed
like an ordinary Act of Parliament, but as pointed
out in Hodge v. The Queen, g App. Cu:. 117, 3 Cart.
144, is to be interpreted in a broad, liberal, and
quasi-political sense.”

It is somewhat of a puzzle to make out what it is
in Hodge v. The Queen to which the learned judge
is here referring. Certainly nowhere in the judg-
ment of the Privy Council in that case is it stated =
in so many words that the British North America receive a
Act is not to be construed like an ordinary Act of Par- liberal, and
liament, but in a broad, liberal, and qunsi-political'tg:r'a;):r::l::lll;\nh_
sense. Something of the sort, however, seems to
have been said in the argument of counsel for the
Crown as reported in g App. Cas. at p. 121, 3 T Bser
Cart. at p. 149, referring to the oft-cited passage
from Vattel, but their lordships expressly disavow
the intention of laying down in their judgment ‘““any
general rule or rules for the construction of the
British North America Act.”” But what the learned & 0"
judge is referring to would seem to be rather the
broad and liberal way in which their lordships
interpreted the powers conferred upon the provincial
legislatures, holding that to contend that these
legislatures have no power to delegate their func-
tions ‘““is founded on an entire misconception of the

113 O.A.R. at p. 165, 4 Cart. at p. 207, (1886). See also pp. 29-32,
upra.
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Prop. 3 true character and position of the provincial legis-
" latures,” and declaring that these bodies ‘“‘are in no
sense delegates of or acting under any mandate
from the Imperial parliament”; but that they have
authority as plenary and as ample within the limits
prescribed by section g2 as the Imperial parliament
in the plenitude of its powers possessed and could
bestow. As to which see Proposition 17 and the

notes thereto.

per And the words of James, J., in Windsor and

James, J.
Annapolis R.W. Co. ». Western Counties R.W.
Co.* may well be referred to in this connection :—
rhe B.NA. “ The British North America Act ought, I think,

Act st k . . .
mued . to be construed with extreme liberality. Its scope

construed

ith ext ] g .
iverality. . and effect are to transform three great provinces,
each with a separate and independent legislature

possessing almost national powers, into one great
Dominion with a central legislature. . . It is rather
in the nature of a treaty between nations, such as
that recently accomplished at Berlin, than an ordi-
nary Act of parliament. Its provisions are expressed

with extreme brevity, and in the most general and
comprehensive terms; and if the principles of con-
struction applied to ordinary Acts of parliament are
applied to it, instead of giving it the very liberal
circumstances

construction which its nature and
demand, in my opinion, the most mischievous

consequences must necessarily result.”

In Attorney-General of Quebec v. Reed,® however,
Cross, J., says:—*‘“It is not possible in all cases to

Per Cross, J. i
reconcile the powers which by sections g1 and g2

are attributed respectively to the Dominion and
provincial legislatures, nor is it easy, apart from the

13 R. & C. at p. 407, (1878).

23 Cart. at pp. 223-4, (1883).
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question of conflict, to determine the extent of the prop.3
particular powers. Before invoking considerations

of a more extended character, embracing notions of

a general policy, presumed intention or otherwise,

I think it is the duty of the judge to whom a like
question to the present is submitted to inquire how PBut the

erms of the

far a solution of the difficulty can be rczl(‘hul:‘;‘\f:":_“““‘
within the terms of the statute itself, applying
to this task his appreciation of the context of the
different provisions that’ may bear upon it, not
omitting the desirability of adopting, when practi-
cable, such a construction as will facilitate and give
effect to the operation of the law, so as to secure as
much as possible the attainment of its objects.”

Again in Reg. v. Boardman,!® Richards, C.]., in -
delivering the judgment of the Ontario Court ofcCj.
Queen’s Bench, remarks upon the difficulty of con-
struing the British North America Act in a rigidly

Cannot con
technical manner, as illustrated by the difficulty g ey
- o Actina
that arises in construing No. 27 of section g1, which rigidly

technical
assigns to the Dominion parliament ‘“the crimjnal

law, including the procedure in criminal matters,”

in connection with No. 15 of section g2, which assigns

“Criminal
to the provincial legislatures ‘‘the imposition of &¥ 1" Ne-
punishment by fine, penalty, or imprisonment for s
enforcing any law of the province, made in relation to \om 5™
any matter coming within any of the classes of sub- 2

jects enumerated in this section,” if we are to give a

rigidly technical construction to the word ‘““crim-

. el : Refers to

inal. He comes to the conclusion that we are not crimes in
) the popular

to do so, but rather to consider that the word sense

“criminal ”’ in the British North America Act may

have been used in view of the popular idea of

criminal law, in which such acts as keeping open

130 U.C.R. at p. 557, 1 Cart. at p. 681, (1871).




36

LEGISLATIVE PowER IN CANADA.

Prop. 3 public houses after certain hours and a variety of
breaches of police regulations which will readily
occur to the mind of any one are looked upon as in

no sense crimes, though they may be punishable by

simple conviction or by way of indictment.

Qlane = A delicate distinction in this matter is taken in
Reg. v. Lawrence,* namely, that though under No.
15 of section 92 a local legislature may pass Acts which
in a strict and technical sense ought to be called
““criminal laws,” to enforce obedience to provincial
laws, yet it cannot under pretence of doing this legis-
late in regard to offences which are criminal offences
atcommon law (such as tampering with witnesses and
subornation of perjury) and wholly collateral to the
prosecution for the violation of such provincial laws.*

It may also be noted that the dicta of some
judges seem to point to the conclusion that to
come " within the meaning of “criminal law”
in No. 27 of section g1, and so to fall under
the exclusive jurisdiction of the Dominion par-
liament, an offence must be of that kind which

O owhat is 19 €Steemed to be malum in se, quite apart from its
malwm inse. heing also malum prohibitum. Thus, the words of
Allen, C.J., in The Queen v. City of Fredericton,?
appear to support this view :—‘“1 admit that some
of the provisions of the Canada Temperance Act are
quasi-criminal ; but the fact that provisions of a
criminal nature would form part of any Act of the

143 U.C.R. 164, 1 Cart. 742, (1878). See Reg. ». Holland, 30
C.L.J. 428, 14 C.L.T. 294 ; not reported elsewhere.

2The judgment, which is that of the Ontario Court of Queen’s
Bench, affirms the proposition that acts which are criminal offences at
common law are not within the power of provincial legislatures, as
to which reference may be made to Clement’s Canadian Constitution,
at pp. 409-10, who thinks that this should not be so held of all criminal
offences at common law indiscriminately. See, also, #ufra p. 40, n. 1.

33 P. & B. at pp.188-9,(1879). And see per Richards, C.]., in Reg.
v. Boardman, supra pp. 35-6.
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local legislature passed to regulate the sale of liquorj Prop. 3
by license under the gth sub-section of section 92 «
the British North Anierica

’

Act would not rend
4 such Act invalid as dealing with the criminal lav
; because by the 15th sub-section authority is give
to make provision to enforce any law within the
powers of the local legislature by fine, penalty, or
imprisonment. The sale of spirituous liquors is not
malum in se ; it only becomes criminal when it is
sold in violation of some statute; and an Act of the
local legislature regulating the sale, if within its

1 powers, as several of the recent Acts of Assembly
'l 3 on the subject undoubtedly were, might be enforced
3 by punishments similar to those prescribed by

section 100 of the Canada Temperance Act.” And

that a thing must be malum in se to come within

2 3 the meaning of “criminal” in No. 27 of section g1
) K appears to have been argued in Reg. v. Harper,! 324 pe
i : though left undecided, and in.Reg. v. Wason,*
r Street, J., asks, of the provincial Act there in
- ] question :—*“ Is it an Act constituting a nmew crime oge,
1 ; for the purpose of punishing that crime in thejibic
s . interest of public morality? . . Ifitis . . I think it ™™™
f is bad as dealing with criminal law.”? But as
: Dugas, J., points out in Reg. v. Harper, just referred

e E to, 1t 1s not necessary to revert to No. 27 of section g1

e [ to find the right of the central power.to pass laws

a : creating offences and imposing punishments in the

e, interests of peace, order, and good government in

h : the Dominion. Russell v. The Queen' seems to

P support this view.

\'\

at 4 1R.J.Q. 1 S.C. at p- 329, (1892).

s 17 O.R. at p. 64, 4 Cart. at p. 616, (1889).

[l'l : See further, as to the meaning of * umu;l.ll law ™ in No. 27 of

1. section 91, infra pp. 40, n, I, 49-51.

g *7 App. Cas. 829, 2 Cart. 12, (1882). But see per Wetmore, J., at
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Although, then, the British North America Act
must be construed by the same methods as are
applied to other statutes, this must be understood as
meaning other statutes of the same chagacter. And
so in Paige v. Griffith,® Sanborn, J., ;:1_\'51——~“'l‘hc
British North America Act, conferring legislative
powers, is not to be construed rigorously, like a
penal Act conferring judicial powers.” And he dis-
sents therefore from the view of Drummond, J., and
Torrance, J., in Ex parte Papin,® that under No. 15
of section 92, giving the provincial legislatures power
to pass Acts for enforcing the laws of the province
“by the imposition of punishment by fine, penalty,
or imprisonment,” they could not authorize punish-
ment by both fine and imprisonment, for, he says :—
“ Prior to the British North America Act there can
be no doubt that each province had the power to
enforce laws which now relate to subjects under the
exclusive jurisdiction of the provincial legislature by
fine, penalty, and imprisonment,” and ‘‘it is a gen-
erally accepted doctrine that where the Imperial
government has granted powers to a colony, it
never withdraws them,” citing Phillips v. Eyre,?®
and quoting from Kent's Commentaries,* the rule
that, “For the sure and true interpretation of all
statutes, whether penal or beneficial, four things are
to be considered: What was the common law
before the Act? What was the mischief against
which the common law did not provide? \Vhat
remedy the Parliament had provided to cure the

118 L.C.]J. at p. 122, 2 Cart. at pp.-326-7, (1873).

215 L.C.J. at p. 334, 16 L.C.]. at p. 319, 2 Cart. at pp. 320-2,
(1871-2)
SL.R. 4 Q.B. 225, 6.().B. 1.  This might be qualified by adding,

‘“ except on request of the colony,” remembering the case of Jamaica in
1860, Todd’s Parl. Gov. in Brit. Col , 2nd ed., p. 103; Froude’s West
Indies, pp. 201-2.

*The passage will be found in the Blacks. ed., Vol. L., pp. 464-5
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GENERAL CONSTRUCTION OF FEDERATION ACT. 39
defect ? The true reason of the remedy.” Andhe Prop.3
goes on to say :—‘‘ Applying these rules in their
spirit, we must consider what legislative powers

existed in the several provinces of the Dominion prior

to the passing of the British North America Act,

and was it the intention to abridge these powers or

simply to make a new distribution of them ; I think

plainly the latter.””?

And in what is sometimes called the pardoning per Boyd,
power case, Attorney-General of Canada ». Attorney- <3 g
General of Ontario,® Boyd, C.,speaks of ‘““the libera sy
construction to be given to this (sc., the British

North America Act) as a broad constitutional

statute conferring and distributing high and large
powers of government, both as to Canada and the .
e AC
provinces. It is to be read in the light of history, mustberead
) ) ; ) ¢ - 77 in the light
and with a view to adjust its parts to the life and ofhistory
growth of free political communities. The Act is
framed both as to the central and local governments,

so as to confer a constitution similar irprinciple 5.4 iveral
. vy 9 yo 1) s ly cons ec
to that of the United Kingdom.” And accordingly cepstrued,

he held in that case that the Ontario Act, 51 Vict., mnd its

*y objeet
chapter 5, which purported to vest in the Lieu-
tenant-Governor for the time being, amongst other

powers, the power of commuting and remitting

sentences for offences against the law of the
province, or offences over which the legislative
authority of the province extends, was intra vires.”
He rejected the argument that lllilllillji in section g2
of the British North America Act contemplates legis-
lation in reference to the pardoning power in any
case, however restricted, as a contention raised on

/
1See, however, Proposition 4, and the notes thereto.

220 O.R. at p. 254, (1890).

3This decision has been since affirmed by the Ontario Court of Appeal
19 A.R. 31, and by the Supreme Court of Canada, not yet reported.
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the letter of the law and not in accordance with

the liberal construction which for the reasons just
mentioned he deemed should be given to such an
Act, and he held that there was no difficulty in
classifying the provincial Act in question as one
made in relation to punishment, thus, in the result,
throwing the responsibility of advising the exercise
of the pardoning power 4in the case of offences
against provincial Acts upon the provincial Min-
isters, in accordance with that principle of respon-
sibility which is the essence of British parliament-
ary government and which characterizes the British
North America Aéf. “ In brief,” he says (20 O.R.
at p. 255), ‘“the executive is made accountable to
the electorate. Power and responsibility go hand

in hand.”?

1Since the above was in the press the report of the Nova Scotia
case, Thomas ». Haliburton e# a/., 26 N.S. 55, (1893), has appeared.
There the validity of a provincial Act came in question, which
provided in general termg that the House of Assembly should have the
privileges, immunities, and powers of the House of Commons of
Canada, and by one of its sections purported to deal with libels,
forgery, tampering with witnesses, and other offences, and also con-
stituted the House of Assembly a court, and appointed its members
judges, for adjudicating upon such crimes, and provided for the im-
prisonment of an offender. Graham, E.J., with whom McDonald,
C.]., concurred, cites the case of Reg. z. Lawrence, referred to on
p. 36, supra, and says:—‘“ While the provincial legislature may
legislate in respect to its privileges, I think it cannot seize'the right to
adjudicate upon a crime indictable at common law, merely because
that offence touches its privileges.” Weatherbe, J., however, at
pp. 66-67 says :—*‘ I supposed this short answer would be sufficient to
meet such an objection, namely, that the province having the un-
doubted power to prevent obstructions to the business of legislation
could prevent obstructions or interferenge as such, whether that inter-
ference was so violent as to amount to ériminal conduct, or whether it
was conduct less violent. Such legislation by the province, I think,
is not an interference with Dominion legislative power dealing with
and defining crime. It is not denied that the Dominion parliament
could make all insults criminal, and all manner of acts which might
constitute obstruction to the provincial legislature crimes,” and he held

the Act to be intra vires.

if at pll.

It would seem to be only upon the principle
B.N.A. Act. exprdssed in Proposition 37, as applied to provincial legislatures, that
such/legislation as was in question in Reg. ». Lawrence can be upheld,
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RELEVANCY OF ANTE-CONFEDERATION LaAw.

PROPOSITION 4.

4. The state of legislation and other
circumstances in the various provinces of
the Dominion of Canada prior to Con-
federation may sometimes have to be con-
sidered in determining the construction
of the clauses of the British North
America Act respecting the distribution

af legislative powers, as mayjalso the
character of legislation in lingb/ml itself.’

In view of the authorities as they :lﬁ,‘pr(-scnt eXist, Undecided
it appears impossible to formulate anything More fhe matter.
definite than the above Proposition upon the sub-
ject referred to.

In Crombie v. Jackson,* Wilson, ]., observes that
the British North America Act “ must be presumed
to have been passed, as Acts of parliament always
are presumed to be passed, with a knowledge Mustinter-
by the legislature of the then existing law, and tln:l::ll‘l‘%ll:ll”““
decisions of the Courts upon the matter, which islaw.
the sdbject of legislation,” drawing the conclusion
that an Act of the Dominion parliament prescribing
a certain order of procedure in respect to claims by
and against assignees in insolvency could not be
beyond the powers of the parliament under section
91, No. 21, “ because at the_passing of the British
North America Actthere wag a system of proceeding

1 This lm;;:v has been reprinted before publication to point out that
the Privy Council, as noted /nfra p. 398, n. 1, have now largely des

troyed the value of the judgments cited on pp. 43-9, 54-61, as to No, 8
of section 92 of the Act, ‘ municipal institutions in the province.

* 34 U.C.R. at p. §80, 1 Car1, at p. 687, (1874)
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in insolvency in force in the two former provinces
of Upper and Lower Canada very similar to the one
established by the Act in question.” And in St.
Catharines Milling and Lumber Co. v. The Queen,®
Strong, |., says :—*‘ In construing this enactment,”
(sc., the British North America Act), ‘“ we are not
only entitled, but bound to apply that well-established
rule, which requires us, in placing a meaning upon
descriptive terms and definitions contained in stat-
, utes, to have recourse to external aids derived from
the surrounding circumstances and the history of
the subject-matter dealt with, and to consider the
enactment by the light derived from such source,
and so to put ourselves as far as possible in the
position of the legislature whose language we have
to expound. If this rule were rejected and ‘the
language of the statute were considered without
such assistance from extrinsic facts, it is manifest
that the task of interpretation would degenerate into
mere speculation and guesswork.”

The matter, however, is one of great complexity
and difficulify. On the one hand, it seems difficult
to dispute the accuracy of the words of Mr. Justice
Gwynne in the City of Fredegicton v. The Queen,*

‘

where he speaks of the provinces as ‘“ wholly new
creations brought into existence solely by the
British North America Act,” and adds:—‘The
executive and legislative authority of all the
provinces as at present constituted, as well as of the
Dominion, are due to the British North America
Act, which now constitutes the sole. constitutional
charter of each and every of them, and which with
sufficient accuracy and precision, as'it seems to me,
defines the jurisdiction of each,” or the similar

A}
S.C.R. at p. 606, 4 Cart. at 135, (1887).

2 3 S.C.R. at p. 5§63, 2 Cart. at p..55, (r880).
P- 593 p-.55
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THE CONFEDERATION ACT A NEwW DEPARTURE. 4

words of Hagarty, C.J., in Leprohon v. The City of Prop.4
Ottawa® :—‘“ We must take the Confederation Act

as a wholly new point of departire. The para- Gonfeders
mount authority of the Imperial parliament created jev
all the now existing legislatures, defining and
limiting the jurisdiction of each. The Dominion
government and the provincial government alike
spring from the one source’’;* while it is also neces-

sary to bear in mind, as pointed out by Spragge, C.].,

in Hodge v. The Queen,® that the effect of the British
North America Act was in some cases more and
other than a distribution of legislative power, it was

an extinction of legislative power in regard to some
subjects - which, up to Confederation, had been
subjects of provincial legislation.*

On the other hand, in Regina ‘v. Frawley,® we
find Hagarty, C.]., saying : —*‘ If at Confederation

Yet, per

.. ™ » F

we found the municipalitids had the power to ;1\\:11‘&(”-};-mx-

. . . . . y WE
imprisonment with hard labour as direct punish- must regard

ment for infractions (){l{\:-];u\'s. Iwould stn>11;1131\55’:\;":f"'"h"\
incline to the opinion that by reasonable illf('ll(lln('lll“':"““. for
and implication of law the legislature, who had tion
complete control over their existence, and who could
hand over to them the disposition of such police or

municipal matters as the licensing and regulation of

12 O.A.R. at p. 532, 1 Cart. at p. 604, (1878)
’§ See Propositions I and 2, and the notes theret

7 O.A.R. at p. 254, 3 Cart. at p. 169, (1882).

*That so far as su

1bject-matters of legislation are assigned exclusively
to Parliament by the Act, the previously existing powers of legislatior
in regard to them in the legislatures of what are now the provi
are extinguished is obvious ; but the precise meaning of Spragge, C.]
in the pussage referred to, in view of the context in which it occur
seems so obscure as to suggest some misprint or omission in the report

of his judgment.

546 U.C.R. at p. 162, 2 Cart. at p. 601, (1881).

~
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Prop. 4 saloons, must have at least as large a power of deal-
ing with the punidhment of ‘imprisonment’;” the

In question before the court in that case being whether

determining v . o

owersof - under No. 15 of section 92, giving power to make

powers of
punishment

under No. laws in relation to ‘“ the imposition of punishment
1.,7('('( by fine, penalty, or imprigenment for enforcing any
BNAAC law of the province,” provincial legislatures can

make a law imposing hard labour as well as imprison-

ment.!

- In like manner, ifr Slavin ». Village of Orillia;*
Qichards, — Richards, C.]., delivering the judgment of the
Court of Queen’s Bench for Ontario, says :—‘‘ The
British North America Act of 1867 must have been
passed on a conference with the delegates from the
different provinces, and the various provisions as to
the powers and subjects of legislation by the Domin-
ion and Im';ll'{»;u‘li;unvnls must have been suggested

by these delegates. Their suggestions must have

It must . 3 1

have been been based on [N‘l'ﬁ‘nll.’ll knowledge of the various

intended to . . . . 1
ntinue the modes in which legislation on those subjects had

slative

softhe been had in the various provinces before the Con
nce mn = . > s 2 . .
o federation, and, if it had been intended that similar

1
ject

the su 3

wigned o legislation should not have been continued as before
them by s

the Act. by the various provinces, there is no doubt that such

intention would have been expressed in the Act.”

ot el And in the case of Regina v. Taylor,® a case decid-
ed a few days later than the case of Slavin v. The
Village of Orillia, and reported in the same volume
of Ontario Queen’s Bench Reports, Wilson, J., finds
a strong, if not a decisive, argument in favour of his
( view that the Ontario Act, 37 Vict., c. 32, requiring

i

1A

to which, see supra pp. 30-1.
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ANTE-CONFEDERATION MUNICIPAL POWERS. 45

wholesale sellers of spirituous liquors to take out a Prop. 4

license and pay a duty of fifty dollars therefor, was

not intra vires, under No. 8 of section g2, as legisla-

tion in relation to municipal institutions, in the fact .
that ““there was no statute at the time of the Con-municipal

mstitutions

federation Act, or at the time of the passing of the ;‘,‘)ﬂ‘f;:,"',‘,”‘(‘;j,'”

- - - federation
Inland Revenue Act of 1867, which gave any right 55o's

powers of

. op . cipali
or power to the municipalities to require a trader to e

ties

take out any other license than a government license
—that is, under the Excise or Inland Revenue Act—
nor which gave any right or power to any munici- They had no

JOWeEr over

pality to prohibit the manufacture of beer within its Whalesale
limits or the sale therein of beer so manufactured, licnses

so long as the sale was in quantities not less than
five gallons or one dozen bottles at one time.”” And
conversely, (at p. 212), he says :—“ The Act of the
Ontario legislature in imposing.a tax for a license on
shopkeepers, and tavern-keepers, and others of the
like class, for selling by retail, or for continuing the
power to municipalities to prohibit the retail of
spirituous liquors, is not in excess of the provincial g e,
power, although I conceive it to be partly a regula- 4o

retail

. o - liquot
tion of trade and commerce, because before and at ;"

licenses.

the time of the confederation of the provinces the
existing municipalities in this province possessed
that power ard privilege, and it was not taken away
or qualified in any way by the Confederation Act.?
That Act, too, was in fact passed, and must be pre-

. Imperial
sumed to have been passed, by the Imperial govern- government
¢ A } P knew
ment with a full knowledge at the time of the state existing
state of law

of our law which was affected by the Imperial Act in Canada

1¢ It may, not without some reason, be contended that there is no
inherent connection between the liquor traffic and municipal institutions,
which is perfectly true ; but there was, if I 'may so express myself, a
constitutional connection. In, I believe, all the provinces the power
to regulate, by the granting licenses to sell, intoxicating liquors existed,
etc.:” per Burton, J.A., /n r¢ Local Option Act, 18 O:A.R. at p. 586.
See, also, Appendix A.




46 LEGISLATIVE POWER¥IN CANADA.

Prop. 4 then under consideration, and, among other matters,
that part of our law which related and relates to
municipal institutions, as they existed at that time,
because over ‘ municipal institutions in the province’
exclusive power was then conferred by it upon the
provincial legislatures.’?

Per 1 NeVve 7 The o 2 Richarde !
R hards, And in Severn v. The Queen,* Richards, C.].,

CJ.again. aoain lays it down as follows :(—‘ In deciding

important questions arising under the Act passed
by the Imperial parliament for federally uniting the
provinces of Canada, Nova Scotia, and New Bruns-
wick, and forming the Dominion of Canada, we
sances must consider the circumstances under which that
BN A Ac statute was passed, the condition of the different
prame. provinces themselves, their relation to one another,
to the mother country, and the state of things
existing in the great country adjoining Canada, as
well as the systems of government which prevailed
Eventhe —in these provinces and countries. The framers of

history and

cizeum-  the statute knew the difficulties which had arisen in
the United the great federal republic, and no doubt wished to

avoid them in the new government which it was
intended to create under that statute.” And later
on in the same case® he says:—‘“ I think we may,
without violating any of the rules for construing
statutes, look to the legislation which prevailed in
any or all of the provinces, in order to enable us to
be put in the position of those who framed the

Must con-
sider circum-

May look at
legislation
prevailing in
any or all

of the
provinces,

laws, and give assistance in interpreting the words
used and the object to which they were directed.”

Accordingly, in the two cases above referred to of

Slavin @ The Village of Orillia and Severn v. The

1And see per Maclennan, J.A., /n re Local Option Act, 18 O.A.R.
at p. 596, (1891).

22 S.C.R. at p. 87, 1 Cart. at p. 430, (1878).
32 S.C.R. at p. 93, 1 Cart. at p. 436.
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Queen, Richards, C.]., seeks to interpret the words Prop. 4
““other licenses” in No. g of section g2, which
confers upon the provincial legislatures power to Thusmustbe
) i interpreted
make laws in relation to ‘shop, saloon, t;l\'vrn,h“({‘,"'j;}\,
auctioneer, and other licenses in order to thein N oof
raising of a revenue for provincial, local, or}e ™
municipal purposes,” and the words ‘ municipal

institutions in the province” in No. 8 of section g2,

And
municipal
institutions

licenses as were in existence, and as were imposed iy No. 8 of

as meaning such municipal institutions and such
in the provinces, or at all events in Ontario (to™™"**
which he is specially, if not exclusively, referring),

prior to the passing of the British North America

Act; and he says, at the place last cited :—‘ The
province of Canada, before Confederation, being The province
the largest territorially, having a greater pn]blll:\lit)lll'::“"l‘." have
and raising a larger revenue than either of the other special
provinces, and being formed by the union of two
provinces having different laws, and, to some extent,
different interests, would naturally attract attention

as the portion of the country where some of the

objects of Confederation had been practically

worked out.” And so in this same case of Severn v.}
The Queen, Henry, J.,' says, speaking of the
power of local legislatures as to licenses under
No. g of section g2 :—*“ We must reasonably con-
clude the legislature meant to restrict the power at
some point, and we must determine where that
restriction should be imposed, not only from the
words of the sub-section in question, but from the
tenour and bearing of the whole Act, the state of
the law at the time, the peculiar position of the
united provinces and the object of their union,
with the means for working out the constitution
['I‘H\itl((l.”

12 S.C.R. at p. 140, 1 Cart. at p. 485.
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And in connection with the same subject in the
City of Fredericton v. The Queen,® Henry, ]J.,

No intention ohserves :—‘“ Previously to the union, the revenues

to deprive
provinces of
revenue
from retail
licenses.

So, also, per
Ramsay, J.

Municipal
institutions,

Nointention
to interfere
with them.

So per
Gwynne, J.

derived from licenses for the retail of spirituous
liquors, I have reason to believe, in all the
provinces, were given to and appropriated by
municipal bodies, for municipal purposes, and I
must conclude they were intended to continue so,
or, at all events, to leave it to the local legislatures
to decide whether they should so remain, or be
appropriated for other local or provincial pur-
poses.”

In the Corporation of Three Rivers v. Sulte,®
Ramsay, ].; says:—‘ By not taking the state of
things existing in at least three of the provinces at
the time of passing of the British North America
Act and the legislation then in force, we arrive at
the inconvenient conclusion that the municipal
institutions, as they existed prior to Confederation,
cannot be maintained by local legislation ; and that,
as in the present case, a municipality would be
shorn of most useful-powers,” (namely, the right to
prohibit and regulate the sale of strong drink), ¢ by
the simple operation of a surrender of its charter,
in order that the legislation may, for convenience
sake, be amended or consolidated. It is maintained
that to renew these powers there must be joint legisla-
tion, if that be lawful, which is open to 'some doubt.”
And similarly per Gwynne, ].>:—‘1 cannot doubt
that by item No. 8 of section g2 . the authors
of the scheme of Confederation had in view muni-
cipal institutions as they had then already been

13 \(, R. at p. 554,2 Cart. at p. 49, (1880). See generally as to
‘* other licenses”’ in No. 9 of section 92, supra p. 27, note 1

25 L.N. at p. 333, 2 Cart. at p. 286, (1882).
3S.C. in Appeal, 11 S.C.R. at p. 43, (1885).
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organized in some of the provinces.” And so per Prop.4
Armour, J., in the Ontario Court of Queen’s Bench, )
in Re Harris and Corporation of the City of Hamil- Q:TJ‘\H”,J,
ton':—* In using the term municipal institutions
in the British North America Act, it must have
been in the contemplation of the legislature that
existing laws relating to municipal institutions
should not be affected, and that the local legisla- Municipal

institutions
tures should have power to alter and amend these intended to

laws, especially where, as in the case of the provisions preserved
under discussion, the local legislature has only
enlarged the scope of a power existing in the Muni-

cipal Act at the time of Confederation.”

And in Keefe v. McLennan,® the Supreme Court g, per
of Nova Scotia reasons that because at the time 1,)!’:‘.'.""’.1".',;
passing of the British North America Act the law :H,\{.'..,
in the province of Nova Scotia relating to the grant-
ing of licenses for the sale of intoxicating liquors
recognized the right of the Court of Sessions to
refuse licenses for'the sale of them in small quantities
within their respective counties, and seeing that the licenses
British North America Act did not repeal the pro-
vincial law then in force, therefore :—‘ When the
right of granting licenses was conferred on the pro-
vincial legislature,it may very reasonably be presumed .., ..

that the intention was that the right should continue i™mpose
intended to
to be exercised in the same manner as it was then continue.
exercised.”
In like manner, in the Queen v. The Mayor, etc., Per

- . . = 4 - . Wetmore,].
of Fredericton,® Wetmore, J., says :—‘“ To ascertain
the jurisdiction given to Parliament in reference to
criminal matters, we must look at the law as it stood
at the time the British North America Act was

144 U.C.R. at p. 644, 1 Cart. at p. 759, (1879).
22 R. & C. at p. 12, 2 Cart. at p. 409, (1876).
33 P. & B. at p. 160, (1879).
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Prop. 4 passed.” He is there dealing with the Canada
Temperance Act, 1878, and maintaining that it can-

nCrminal - not be considered as coming under No. 27 of section
w70 “gr1, which gives Parliament power over the criminal
law, and he explains his meaning thus :—‘“ When

the Imperial Act passed, the importation of liquors,

subject to duties, was perfectly legal . . . When

~ the provinces confederated, they had impliedly, if
pamen: DOt expressly, guaranteed to them the right to have

cannot make

acrimeof SOld within their borders all descriptions of property

b e legally manufactured or imported . . . If the
legitimate i . H

before Con- I.)ommxon p.a.rllament can declare thfa fair prosecu-

tion of a legitimate business to be a crime or offence,

and thereby obtain a control over it in one instance,

it can do the same in respect of every action of the

inhabitants, social or otherwise,and everydescription

of property, ahd thereby entirely subvert every

freedom of action and every right of property which

the people supposed they had a right to enjoy and

exercise. I cannot think the Imperial Act ever did

or ever intended to place us in such a position.”

_ And so again in Regina v. Shaw,! three judges of

Mamioba. the Court of Queen’s Bench of Manitoba agreed

in holding that by ‘“criminal law” in No. 27 of

section g1 must be understood every act or omission

which was regarded as criminal by the law of the

*“ Criminal

inNo.2; provinces when the Union Act was passed, and which
of sect. g1 .

refersto ~ Was not merely an offence against a by-law of a
what was . e ! . :
criminal  local authority,? Killam and Bain, JJ., remarking
before Con- ) _ . —

federation. - T

17 M.R. at p. 518, (1891). Cf. Clement’s Canadian Constitution,
at pp. 409-10. See, also, supra p. 36, seq.

?See at pp. 520, 524, and 531, and compare per Burton, J.A., in
Reg. . Wason, 17 O.A.R. at p. 237, 4 Cart. at pp. 595-6, (1890).
In his Parliamentary Procedure and Practice, 2nd ed., at p. 674, Mr.
Bourinot says that :—** In the session of 1892 a bill respecting pawn.
brokers to prevent them practising extortion was withdrawn by the
mover at the request of the Minister of Justice, as it was doubtful if it
was within the jurisdiction of the Dominion Parliament,” citing Hans.,
1882, p. 266
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(at pp. 520 and 531) that hdw far parliament can Prop. 4

exclude provincial or municipal legislation, by

creating new crimes, is a different question.!

Dubuc, J., it may be observed in passing, (S.C., at
p. 528), expresses a view which Proposition 35 and
the cases there cited might seem to countenance,
that although keeping a gambling house is undoubt- But gffences

may be

edly a criminal offence, yet such houses might also e
: - «0: to local
be regarded as centres of disorder and immorality in e

. . . . . l‘ 1 \
the community which municipal corporations have """
a right and even a duty to suppress.

Again, in Mercer wv. Attorney - General of

Ontario,* Gwynne, ]., while declaring that thCF}:ynne.J.
British North America Act is the sole charter by

which the rights claimed by the Dominion and
provinces, respectively, can be determined, adds :—

“In construing this Act, however, it will pe con-
venient to consider in what manner, and under what Rights to

escheats

designation or form of expression, property of the since Con-

federation
description in question,” (sc., property escheated to may depend
- on incidents

the Crown), ““had been dealt with in prior Acts of'l‘i(j“;:“,

D, 17 > n - ra e arice L before Con-
Parliament, and what was the precise condition gePre ©°
in which that particular species of property was

In Reg. ». Wason, 17 O.A.R. at p. 241, 4 Cart. at p. 600, Osler,
J.A., says:—“‘T suppose it will not be denied that Parliament may
draw into the domain of criminal law an act which has hitherto been
punishable only under a provincial statute,” referring to Hodge ». The
Queen, 9 App. Cas. 117, 131, 3 Cart. 144, 161. - In the recent Nova
Scotia case of Thomas ». Haliburton, 26 N.S. at p. 73, (1893),
Graham, E.J., speaks as though when Parliament has drawn an act
into the domain of criminal law, the right of the provincial legisldture
to pass laws in regard to such acts ceases. Sed guere. See l‘rqposi-
tion 35 and the notes thereto, !

25 S.C.R. at p. 675, 3 Cart. at pp. 56-7, (1881). In this case, also,
(5 S.C.R. at p. 658, 3 Cart. at p. 44), Henry, J., points out a dis-
tinction in this matter, and holds that, in respect to legislative
power, it is not safe to argue from powers possessed by the provinces
before Confederation as to what powers they now possess, for that the
Act alone must be looked at, but it may be proper, in order to inter-

pret the Act, to regard the state of things before Confederation. See
at p. 4, supra.
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Prop. 4 regarded to be, and was at the time of the passing

~ of the British North America Act. By so doing, we
shall receive light, and assistance in construing the
latter Act.”

‘;‘;,.[‘;;‘ic‘c'). So, too, in Queen wv. Robertson,* Ritchie, C.].,
looks to the laws in relation to the fisheries, which
the local legislatures were previously to, and at the
time of, Confederation in the habit of enacting, for
their regulation, preservation, and protection, as

wrine  throwing light upon the proper interpretation of

stiuing
“fisheries "

in No. 12, NoO. 12 of section g1, whereby power to legislate in
sect. 1. . . - . .

2 relation to sea coast and inland fisheries is vested
in the Dominion parliament.*

And we seem to see an example of the absurd
length to which a system of interpreting the words
in sections g1 and g2z of the British North America
Act, conferring legislative powers, by a reference to

Jut must not

carry the  the state of the law at the time of the Union, may
fr. . be carried, in Re Lake Winnipeg Transportation
Lumber & Trading Co.,> where it appears (at
page 260) that it was contended that section 5,
sub-section (c), of the Dominion Winding-Up Act,
R.S.C., chapter 129, which provides that a company
is to be deemed insolvent if it exhibits a statement
showing its inability to meet its liabilties, was ultra
vires, because ‘‘ whilé the parliament of Canada has
exclusive power to legislate respecting insolvency,’
all that is meant is that it may enforce and deal
with the law of insolvency as it stood on the day
the British North America Act was passed, but can-
not alter that law.” The judge, however, (Taylor,
16 S.C.R. at p. 121, 2 Cart. at p. 93, (1882).

2And so per Gwynne, J., in S.C. 6 S.C.R. at pp. 69-70, 2 Cart. at
p- 122, seq.; per Fisher, ]., in Robertson 2. Steadman, 3 Pugs. at
p- 637, (1876), and in Steadman 2. Robertson, 2 P. & B. 594.

37 M.R. 255, (1891)
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C.]:), without discussing the matter, decides against Prop. 4
the contention.

Finally, to conclude this line of authorities by
reference to a case before the highest tribunal, in
Attorney-General of Quebec v. The Queen

Insur- The Privy

Council.
ance Co.,! where the question arose whether an

Act of the Quebec legislature, entitled “An Act to
compel assurers to take out a license” (39 Vict.,
chapter 7), was in truth a license Act at all, or 4
whether it was not in reality a. Stamp Act, the

Privy Council distinctly admitted that, if as a factg,,
it could be shown that by the existing lv;:islutiun‘)‘,‘,’l']’:f‘i;,,t,,f
in England and America licenses were constantly i,',“."i‘&','f[‘i’,’,“
granted bn similar terms, it was a fair argument $0 Soonan et
say that/No. g of section 92, giving legislative power 't
over licenses as therein stated, should be construed

with reference to the other subsisting legislation.®

To turn now to the other side of the question, pigunies
obvious difficulties arise in relying upon the state of ™ themate
legislation and other circumstances in the provinces
prior to Confederation when seeking to interpret
the British North America Act. For instance, the
state of things existing in some of the

. things before

prior to Confederation were in some instances Confedera-

: L , ; tion differed
different from those existing in others of the in different

e ) v provinces
provinces, and where. this was the case, either the

provinces sate of

1

13 App. Cas. at p. 1099, 1 Cart. at pp. 128-9, (1878).

?For other citations bearing in the same direction as the above, see
per Spragge, C.J., in Reg. 2. Frawley, 7 O.A.R. at p. 267, 2 Cart. at
p- 584, (1882) ; per Cross, J., in Pillow 2. City of Montreal, M.L.R,
1 Q.B. at p. 410, (1885); per Gwynne, J., Queen ¢
6 S.C.R. at p. 70, 2 Cart. at p. 122, seq., (1880) ; per Ramsay, J., in
Corporation of Three Rivers ». Sulte, 5§ L.N. at p. 333, 2 Cart. at
p. 285, (1882); per Ritchie, C.J., Attornéy-General 2. Mercer,
5 S.C.R. at p. 624, 3 Cart. at p. 17, (1881), in which last case, when
before the Privy Council, it may be noted that the Judicial Committee
makes some slight reference to the state of things before Confederation,
though apparently laying little stress upon it: S.C.
pp- 777-8, 3 Cart. at p. 14.

Robertson,

8 App. Cas. at

\ v
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\

Prop. 4 interpretation of the British North America Act must

vary according to the province to which it is being
applied, or we must select some particular province
or provinces in seeking for light in construing it, or,

Per Dorion, 135t1y; We must take up the bold and comprehensive
CJ.

Per
Strong, J.

““ Other
licenses.”
No. 9,
sect. ga.
See supra,
P. 27, 0. 1.

position assumed by Dorion, C.]J., in the Quebec
Court of Queen’s Bench, in Cooey v. The Corpora-
tion of the County of Brome,! where he says:—
“In the absence of any expression to restrict the
powers so conferred,” (sc., by Nos. 8 and 16 of
section g2 of the British North America Act), “ they
must be understood to comprise all those matters
which, at the time the Union was effected, had been
considered by the existing legislatures as belonging
to municipal institutions, and as being of a local
or provincial character.” And see the words of
Armour, J., in Re Harris and the Corporation of
the City of Hamilton, quoted supra p. 49.

This difficulty in the matter is pointed out by
Strong, J.,in his judgment in Severn v. The Queeh?
where he says, referring to the reasoning of
Richards, C.]., in this case, and in Slavin v. The
Village of Orillia, above cited®:—* I am unable to
accede to the doctrine that we are to attribute to
the words ‘other licenses’ the same meaning as
though the expression had been ‘such other licenses
as were formerly imposed in the provinces,’ or
equivalent words.  The result of such construction
would be that the same words would .have a
different meaning in different provinces, and that

1This judgment does not appear to be anywhere reported, but the
above passage is quoted in Lepine z. Laurent, 17 Q.L.R. at p. 229.

22 S.C.R. at pp. 109-10, 1 Cart. at p. 453, (1878). In the Debates
before «Confederation in the parliament of Canada, Attorney-General
Macdonald remarks (p. 41) :—*“ At present there is a good deal of
diversity. In one of the colonies, for instance, they have no municipal
system at all.  In another the municipal system is merely permissive,
and has not been adopted to any extent.”

336 U.C.K. at p. 176, 1 Cart. at p. 703. See supra p. 44.
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the several provincial legislatures would have Prop.4

different powers of taxation, though the power is

included in the same grant. This, it appears to

me, would be in direct contravention of the

principle which forbids a different” interpretation

being given to a general law in different localities,

however much local laws or usages may favour such

diverse integpretations.  However, apart from

authority, I cannot think this was the intention powers of

of the Imperial parliament. I think everything Rguiatures

indicates that co-equal and co-ordinate legis]ative:;ﬁféz.&ual
. . ordinate.

powers in every particular were conferred by the

Act on the provinces,' and I know of no principle

of interpretation which would authorize such a

reading of the British North America Act as

that proposed. Had such been the design of the

framers of the Act, the meaning of which I can only

discover from the words in which it is expressed,

we should have found the case provided for.”*

And Ritchie, C.]., observes in the same case”:«—{f}_“"“’“"

“ With all respect for the province of Ontario, I do
not think the Act should be read by the light of an
Ontario candle alone, that is, by the state of the

. - R . . Cannot read

law at the time of Confederation in that province, B.N.A. Act
- . by light of
without reference to what the law was in other parts an Ontario

candle alone.

of the Dominion. If the law at the time of Con-
federation is to be looked at as affr)rding“a key to the
construction of the statute, then the state of the law
throughout the Dominion must, I thifik, be looked

at, and not that of any individual province, as I Cannot
v attribute

think it clear that the statute was to have a uniform “““"'"‘

owers to

construction throughout the whole Dominion, and different

provinces.

1See Proposition 65 and the notes thereto.

2And see to the same effect per Begbie, C.J., in Weiler 2.
Richards, 26 C.L.J. 338, at p. 340.

'

32 S.C.R. at p. 99, 1 Cart. at p. 442.
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Prop. 4 the powers of all the local legislatures were to be
alike.”* He also adds in the same passage:—
Nes can “We are not, in my opinion, to look to the state
things inthe of the law at the time of Confederation in the
States throw a joining Republic, or the difficulties there experi-
any light. . . .
enced, as affording any guide to the construction
of the British North America Act.”

Per It is indeed difficult to dissent from the dictum of
}:“"C"”’“"’ Taschereau, |., in Attorney-General v. Mercer?:—

“ It seems to me that any argument which, under
preument  the British North America Act, does not and cannot

ante-Con-

federation  apply equally to all the provinces must be contrary

law, if

sound,  to the spirit and intent of the British North America

must apply oy
equallytoall ACt.
provinces. '
But that the state of law in some one or other
province either before or, after Confederation may
But perhaps

state of law sometimes properly be regarded as showing that some

in one or

other provision in a Dominion Act is merely to be considered

province A = - . b

may as a conforming on the part of the Dominion parlia-

sometimes

jusifya — ment with the provincial law in eadem materia, and
ominio

enactment
as simply

therefore should not be held to be ultra vires, seems
conforming to have been the view of Hagarty, C.J.O., in
McArthur v. Northern & Pacific Junction Railway
Co.,> where the question was, whether section 27
of I’\,.IH’.(Z., c. 109, imposing a six months’ limita-
tion for actions for injuries sustained by railways was
{’,f,':.my' ultra vires or not, and the learned Chief Justice
fetf o0 says:—‘“ When we find the Dominion Act using

the same words as to the six months’ limitation as

appear in the Consolidated Statutes of Canada and
also in the Ontario Act, we should regard them as

1See Proposition 65 and the notes thereto,
25 S.C.R. at p, 669, 3 Cart. at p. 52, (1881).

317 O.A.R. at. p. 91, 4 Cart. at p. 564, (1890).
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simply conforming to the law as existing in Ontario Prop. 4
applicable to railways, and not as adopting some B
new limitation or bar to the rights of parties. If the Sed quere.
Dominion Act had said, ‘subject to the same limita-

tion as to bringing actions for indemnity as prevails

in Ontario,” it could hardly be said that there was

any attempt at interference with the local laws.”

But, with all respect, it is submitted that such a pro-

vision in a Dominion, Act must be justified, if at all,

under the principle embodied in Proposition 37, infra,

and cannot be upheld on such ground of conformity

to provincial law as suggested.

It may be worth mentioning, also, that in the

argument in Hodge ». The Queen before the Judicial
- . . . E o - . The Privy
Committee of the Privy Council in November, 1883, Council.

the following took place with reference to the con-
tention that by virtue of No. 8 of section g2 of the|

e v 5 A 4 . 2 Argument
British North America Act, “municipal institutions |n Hodge »
he Queen

in the province,” the provincial legislatures had
power to regulate the sale of liquors.

Mr. Jeune :—‘ The circumstance that the muni-
. e . . . . Powers of
cipalities exercised the power before Confederation municipali-
v - ties before
proves nothing. Confedera-

tion cannot
1

Sir Robert Couch:—“ It does not show it was e

ide
aning of
No. 8 of

part of the municipal institutions.” sect

Sir Robert Collier :—* It is not a question of what
they exercised before Confederation. We have only
to deal with the statute.”

Mr. Jeune:—‘“That is what I submit to your lord- The®

ships, that it is a question of the meaning of ‘this

Act of Parliament, construed, as I venture to think,
as an Act of Parliament and not as a charter.”*

1Dom. Sess. Papers, 1884, Vol. 17, No. 30, at p. 67.

?See Proposition 3 and the notes thereto.
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Prop.4  And so, again, in the argument before the Privy
~ Council in regard to the Dominion License Acts,
Sointhe 1883 and 1884,' where Sir Farrer Herschel, of

argument

beforethe  counsel for the Dominion, discussing No. 8 of

Privy

Council in _section 92 of the British North America Act,

the matter of

the whereby the exclusive power of making laws in °

Dominion

license Acts. relation to municipal institutions in the province is
assigned to the local legislature, makes some weighty
observations bearing on the matter in hand (pp.
82-3):—“That cannot méan you may establish
« Municipal Municipal bodies, and give them any and eyery
institutions.” ,ower you please, or even give them every power
which has ever been exercised by municipal bodies
Doesnot iN Canada. The argument in the Court below was

legis- 4 1 o . . g
lacre can  this:—You find that some municipal bodies in some
palities all_Of the provinces of Canada before the Dominion Act

powers they

had before  have dealt with this question of the liquor traffic.
federation. Therefore when you give exclusive legislation with
regard to municipal institutions, you give them
exclusive power to create municipal bodies, and
you give those municipal bodies so created exclusive
power over this particular subject. My Lords, I
apprehend that that really is an argument that will
not bear investigation, because, of course, the very
object of this Act was to take away from the
provincial legislatures some of the powers which
ovjectof they had before possessed, and to confer those
X‘\Z’,'\::'{ﬁ' powers upon the central Parliament, and therefore
wme"’ to say that they must necessarily have all the
Powers " power of legislation which before they could exercise
through their municipal bodies is an argument

which cannot be sustained. I should submit that the

1The writer has had an opportunity of studying a transcript from
the shorthand notes of this most able argument, conducted by Sir
Farrer Herschel (now Lord Chancellor) on the one side, and Sir

Horace Davey on the other, and several extracts from it will be found
in this book.
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exclusive legislation in regard to municipal institu- Prop. 4
tions enables them to create municipal institutions

and to give those municipal bodies any p()\versl;fis";;“m

which come fairly within the subjects with which giye munici

they are entitled to deal, but that unless you can poverson
subjects

find from some other provisions here that it is a Which they

themselves

subject with which they are entitled to deal, the e ntitled ©

todeal with.

power to create municipal institutions cannot give
them the power to enable those municipal institu-\
tions to deal exclusively with a subject of legislation -
which is nowhere else exclusively committed to
them.” Whereupon the Lord Chancellor observes

. View of the

that he would have thought that No. 8 of section g2 Lod
. . _» . . . Chancellor
meant the creation of municipal institutions, howasto .
meaning o

many they were to consist of, and how they were ' municipal
- institutions,”
to be elected.

ah wrbdn T e erichal aveSic?.
And these words of Sir Farrer Herschel arejrr, .

curiously re-echoed by Burton, J.A., in In re Local *4%

supported
by those of
Burton, J.A.

Option Act, where he says:—‘It does not suggest
itself to my mind as at all ¢onclusive in favour of
the power of the local legislature to deal with the

subject of prohibition under the words ‘ municipal Gpres An.
institutions,” that provisions in reference to that
subject were, at the time of the passing of the
Confederation Act, to be found in our own muni-
cipal Acts, and had been so for many years. It

. Ante-Con
must not be forgotten that the legislature of the federation

legislatures

province of Canada which passed those Acts had had plenary
plenary powers of legislation, including the power
to regulate trade and commerce and to deal with
the criminal law, and, in fact, all the powers which

are now distributed between the parliament of the

Dominion, and the legislatures of the provinces.
Having that power, it was olearly competent to the

118 O.A.R. at p. 585, (1891).
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Prop. 4 legislature to confide to a municipal council or any
other body of its own creation, or to individuals of its
selection, authority to make by-laws or resolutions
as to subjects specified in the enactment, with the
object of carrying it into effect; and the provision
jn question being found, therefore, within a municipal
j}\(tt of the provinces furnishes no conclusive evi-

And could
confer such
on muni-
cipalities.

poesnot  |dence that by the words ¢ municipal institutions,’ it
{,'“”,'1"“',':1@ 5'\\':13 intended to confer every power which might
Stk mowerd be contained in such an Act upon the legislatures of
"% . |the provinces. It is proper to inquire, therefore,
| what was the extent of the grant given under that

| designation. Does it mean only the creation and
erection of municipalities with such powers as are

of the essence of municipal institutions, and neces-

They woyld sarily incident to and essential to their existence, or

seem only

ableto | does it include the powers and functions which, at
confer sugh
as were the time of Confederation, were ordinarily exercised

ordinarily
exercised|in
all the
province
before Cgn-

And he apparently indicates
federation. the Jatter as his own view.

to a greater or less extent by the municipalities of
all the provinces?”

And this may, perhaps, be taken to be the view of

Hareryl  Hagarty, C.J.O.,' where he says:—‘“ It may be
C.J.O:

safely said that there is no apparent intention in the
| Confederation Act to .curtail or interfere with the
.4 existing general powers of municipal councils unless
the Act plainly transfers any of such existing powers
to the Dominion jurisdiction.” He also deems, it
may be observed,* that it is a good argument to

1S.C. 18 O.A.R. at p. 580.

?5.C. at p. 581.  In the Quebec case of Corporation of Three
Rivers . Major, 8 Q.L.R. at p- 189, (1881), Ramsay, J., says:—*‘1
should have little hesitation in saying that ¢ municipal institutions
in the province,” within the meaning of the Imperial parliament, could
only be those existing over almost the whole of confederated Canada
at the time of the federal union. I know no abstract definition.
Jut the question hardly arises here.”
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show that the power granted to township munici- Prop. 4

palities to prohibit the retail sale of liquor does not, _ R
: HOE egulatio
‘by any reasonable construction, come within the of trade and

commerce
words ‘trade and commerce’ as used in the Con-in \w
federation Act,” that *“ if such a construction pre- “”"\ e

vailed, it would seem to interfere most extensively sh ipal

with many powers granted by our Municipal Acts.Povers
They are full of provisions, not only for licensing,

but for regulating, governinggand, in many cascs,
preventing acts locally affecting trade and commerce

in the locality, such as auction sales of goods, £.., of
hawkers and peddlers, regulating ferries . . . fur:.‘;u“.'.lf«';x’a'»‘.ﬁ,
regulating and preventing various manufactories ; sel d

s selling.

preventing dangerous trades, forestalling and regrat-
ing. . . . All these powers existed at Confedera-
tion, and I am of opinion that there can be no
interference with such power by any fair interpreta-

tion of the words  trade and commerce.’ !

And in the argument in Hodge . The Queen, argument
before P
before the Privy C ('(lll(ll.‘llll)[lltl point is suggested Councilin

llm
by some words of Mr. Jeune, who was of counsel The Queen
for the appellant, namely, that the course and

. . : Fdun . English
character of legislation in England itself at the legisatior

time of Confederation may, in some cases, tlnn\\ilf(\‘ stimes
light upon the proper interpretation of the l)llll\]l':.l\:;<l"(:’(l'l
North America Act. Mr. Jeune there, in disc 11\\i11"‘lw\:w\'“\”k{
the question ‘‘ whether the regulation of the liquor

traffic, which, in England, would be commonly
known as the liquor laws, aregtaws which the
Dominion ought to pass, or laws which the prov-

ince ought to pass,” observes:—‘ The licensing

laws, or, as one speaks generally, the liquor laws,

are laws which, of course, in England, have always

been carefully reserved for the jurisdiction of the a.
Imperial patliament up to this 11111(‘, and tln y Were oehii®

respect to
liquor laws.

1As to this matter «)flln regulation of tr \'lx unl commerce, see the
notes to P ropo sition 4(). infra.
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Prop. 4 laws which at the time the Confederation Act was
~ passed, in the English constitution, were reserved

for the consideration of the English parliament
alone. The English parliament always has, up to

this time, whatever some people may think ought to

be done, treated the regulation of the liquor traffic—

and not as one either in the permission of the traffic,
or the prohibition of the traffic, concerning localities

" 1 only, and to be dealt with solely by localities, and

therefore prima facie one would naturally suppose
;Ei;dledas that a matter of this kind would be one which we
matterin have good reason to think would be left for the
England. . . " i
administration of the legislature of the Dominion as
opposed to the legislatures of the provinces.”?
:ﬁ',';:.r;::,; But Mr. Davey, of counsel for the respondent,
Cansda’  naturally rejoins to this?:—* If in Canada, as well
important.  before the Confederation as since, that licensing
power was exercised, not by the supreme legislature,
but by the municipal authorities, it is none the less
a municipal institution, because, in Great Britain,

the municipality does not exercise that function.”

Yet in Bank of Toronto ». Lambe,? in order to

ascertain what is the character of the duties which

Bt Devion, the provinces are authorized to raise by means of
wEngland the licenses in No. g of section g2, Dorion, C.].,

as to licenses

in No. 9of - deems it necessary to enquire, and does enquire

BN.A Ac. at great length, ‘“how these license duties and other
similar taxes were considered in England before and
at the time the British North America Act was
passed,” and observes that :—‘In the absence of
an) expressnon% to dlstmgulsh them from the same

1Dom. Sess. Pap., 1884, Vol. 17, No. 30, p. 61.
3/bid., at p. 92.

SM.L.R. 1 Q.B. at p. 139, seg., 4 Cart. at p. 37, seq., (1885), sub
mnom. ‘North British and Mercannle Ins. Co. ». Lambe.’
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imposts levied in England, we must hold that they Prop.4
were of the same character.”?

And again, in the argument before the Judicial
‘ 1 i « Sointh
Committee on the reference as to the Ontario argument

. . . before th
Act respecting assignment for creditors, Attorney- privy

- 5 - Council as to
General of Ontario v. Attorney - General of bankrupicy

Canada,* which took place in November, 18()3,1:33;“)1'
Sir R. Webster, who was of counsel for the
Dominion parliament, observed :—*“ This is after all s
an Imperial Act,” (sc.,.the British North America Webster

urges state

Act). “This is an Act which uses language which of things fn
may to a certain extent be more apt in relation to must be con-
the . state of things in Great Britain or England

than in the provinces.” And the law officers of the

Crown in England, in 1869-70, when the question

as to the power to legislate upon publication of Soals,

aw officers

banns, and marriage licenses, was referred to them, of the Crown

? as to mean-

observe in their Opinion :—‘The phrase, ‘ The lawsiresf
respecting the solemnization of marriages injauen el
England,’ occurs in the preamble of the Marriage

Act (4 Geo. IV., c. 76), an Act which is very largely
concerned with matters relating to banns and
licenses, and this is, therefore, a strong authority to

show that the same words used in the British North
America Act, 1867, were intended to have the same
meaning.”?

And in connection with the subject whic# we
have been discussing, it is proper to notice those
cases which deal with the question how far it is right
to look to the rights and privileges of the colonial
legislatures as they existed prior to 1867 in order to

IM.L.R. 1 Q.B. at p. 141, 4 Cart. at p. 39.

#1894] A.C. 189. The writer has had an opportunity of studying
a transcript from the shorthand notes of this argument,

3Dom. Sess. Pap., 1877, No. 89, p. 340; quoted Doutre on the
Constitution of Canada, p. 238.
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determine what rights and privileges the provincial

legislatures have under the British North America

Act.?

In Ex parte Dansereau® this subject, in connection
with the local legislature of the province of Quebec,
was dealt with by several of the judges.? Thus
Sanborn, J., says*:—‘“ The late province of Lower
Canada was constituted a separate province by the
Act of 1791, with a governor, a legislative council,
and a legislative assembly, and it has never lost its
identity . . . This Act” (sc., the British North
America Act), ‘““according to my understanding of
it, distributed powers already existing, to be exer-
cised within their prescribed limits, to different
legislatures constituting one central legislature and
several subordinate ones, all upon the same model,
without destroying the autphomy of the provinces,
or breaking the continuity of the prescriptive rights
and traditions of the respective provinces. In a

1As to it not being in the power of provincial legislatures to pass
Acts defining their own privileges and powers, see Hodgins’ Provincial
Legislation, Vol. 1, pp. 48-61, 137, 236, 375, 596; 2., Vol. 2,
pp- 86, 93. But see Clement’s Canadian Constitution, at pp. 326-8.
As to the power of the Dominion parliament in this respect, see sectipn
18 of the British North America Act, and Mr. Clement’s notes thereto :
ib., at p. 262, seg. See, also, #b. at pp. 280-1 ; and the notes to
Proposition 66, infra.

219 L.C.]. 210, 2 Cart. 165, (1875).

3As to the judgment of Dorion, C.]., in this case, in his pamphlet
entitled ‘‘ Letters upon the Interpretation of the Federal Constitution,”
(first letter), before referred to, Mr. Justice Loranger, (at pp. 41-2),
quotes passages as from that judgment which are not to be found in it
as reported in 19 L.C.J. 210, 2 Cart. 165. According to Mr. Justice
Loranger, Dorion, C.J., used the following words :—‘“ 1 do not read
that the intention of the new constitution was to begin an entirely new
form of government, or to deprive the legislature of any of the powers
which existed before, but to effect a division of them. Some of them
are giverrto the local legislatures, but I find none of them curtailed.
In substituting the new legislation for the old, the new legislature has,
in all those things which are special to the province of Quebec, all the
rights of the old legislature, and they must continue to remain in the
province of Quebec, as they existed under the old constitution.”

t19 L.C.]J. at pp. 235-6, 2 Cart. at pp. 197-8.
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certain sense the powers of the Federal parliament Prop. 4
were derived from the provinces, subject, of course,
to the whole being a colonial dependency of the B-N-A. Ac

1d not

British Crown. The provinces of Quebec and break

continuity

Ontario are, by the sixth section of the Act, declared of the

prescriptive

to be the same that f()njl;er]y comprised Upper Jghs of
and Lower Canada. This recognizes their previous
existence prior to the Union Act of 1840. All
through the Act these provinces are recognized as
having a previous existence and a constitutional i recognizes
history, upon which the new fabric is based. Their i
laws remain unchanged, and the constitution iS:}::vinces.
preserved. The offices are the same in name

and duties, except as to the office of Lieutenant-
Governor, who is placed in the same relation to

the province of Quebec that the Governor-General N
sustained to the late province of Canada. 1 think it not i.f:f"
would be a great mistake to ignore the past govern- govern
mental powers conferred upon, and exercised in,;:f:::i-
the province, now called Quebec, in determining

the nature and privileges of the legislative assembly

" Again, Monk, ]., nbser\'cs':-——s\)pﬂ
“It seems plain to my mind that the House does Monk: J.
possess from necessity, and by implied and inherent
prerogative, independent of usage or precedent, the
powers claimed in the present instance,” (namely,

the power to examine witnesses and punish persunsi',),‘,’,:f:,‘,lhy
who disobey such summons, and to regulate this "
right by statute). ‘“ But if we hesitate in regard to

this view of the subject, does there not exist a usage

—a jurisprudence, so to speak—in matters relating

to the powers of the local parliament of Quebec,

which must go far to remove all doubt in reference

to these powers, as claimed in the present instance ?

. . And, first, I would remark that we need not,

of the province.

1S.C. 19 L.C.]. at'pp. 245-6, 2 Cart. at pp. 215-17.
5
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Prop.4 we cannot, go back to the middle ages exploring
and searching for a lex et consuetudo parliamenti
Atanyrate I the United States they date the laws and usages

rovincial

legislatres of Congress from the formation of their Constitu-
tuch powers tion, and we may safely, and must from necessity,
trace ours from the organization of our government
under the British Crown to the present day
We go back scarcely a century, but even within
that short period we find the laws, usages,and powers
m'@dm_ of our parliament constantly and decisively asserted.
ofte " We have the case of Mr. Young in 1793, that of Mr.

colunial

5:;::n:::nlsMOﬂ.k in 1817, those of Messrs. Tg_gc?y and D.uver-

CB::';: nay in 1832, of Brodeur and Levoie in la?er times.

g There are more and many other instances,

not necessary to mention here, in which this inher-

ent and necessary power of parliament has been

repeatedly exercised. Some of these cases were

questioned—were brought before judicial authority

—but the course and proceedings of parliament

were sustained, or, at least, have never been over-

Asortof  ruled. All this looks like a lex et consuetudo parlia-

e menti . . . Inasmuch as the Confederation Act, in

this respect at least, has left us where we were—

that is, independent, supreme, within our own sphere

mterfered Of legislation—it cannot be said to have interfered

BN ace. with these laws and usages of parliamént such as

they existed in 1867. Thus, then, as I view this

part of the case before us, the authority and inherent

privileges of the House of Assembly have virtually

continued, though occasionally in abeyance, through

all the changes of our Constitution, and they exist

now in as full force as they did for a long time, and
immediately previous to Confederation.”

On the other hand, in Cotte’s case,* in which

Not

119 L.C.] at p. 215, 2 Cart. at pp. 223-4, (1875). See as to the
view here expressed by Ramsay, J., supra p. 10, seg.
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the same question arose as in Ex parte Dansereau, Prop. 4
above referred to, Ramsay, J., says:—*“But even
were the usage established, it could not be extended Ramsay, J.,
from one body to another. Thus Young’s case in d'ﬁm'"

1793 might perhaps justify Monk’s case in 1817, and
Tracey and Duvernay’s cases in 1832, but they could 914

Constitution

be no foundation for the cases under the constitu- o Lover

ada
tion of the late province of Quebec. In 1838 the fuspended
. . i in 1838,
constitution under the Act of the 31 Geo. III. was
suspended in consequence of an armed insurrection,
9,. . . . .
a new constitution was substituted, which subsisted
for three years, and the old constitution of Lower
Canada was never restored. Again, the constitu-

tion of 1840 was abolished at the request of the S "

legislature of Canada, and a totally new constitution a:mch::ed

was substituted therefor. In addition to this, there ™™

is no analogy between the legislative assembly of Ante-Con-

the province of Quebec and any of the legislative le::ldnlxl:?es

bodies which have subsisted since 1791. They had ;afre\neml

all general power to legislate for the peace, welfare,

and good government of the-province, (14 Geo. IIL,, |

c. 83,s..12; 31 Geo. IIl,, c. 31, s. 2; rovincial

s. 33: 3-4 Viit., c. 33“5’. C;)jl\v;cfm: t\:llft ;»:;«2: [:eitl‘;‘"‘;;"
. i i 3 limited ones.,

of the legislature of the province of Quebec are

strictly limited to specified objects . . . They

are markedly called legislatures in contradistinction

to Parliament. The Queen forms no part of these

legislatures, although through her representative

the Governor-General she appoints the Lieutenant-

Governors.”? S lher olt,

different

There is a clear distinction, however, between thv‘*”““‘”‘
question of the right to rely upon the state of”“""“he

proper way

Y =Y 7E > to construe
legislation in_the various provinces prior to Con. { Sgosere

federation as determining the proper construction A<

1But as (o this last statement, see Proposition 7 and the notes thereto.




¥
t
B
|l
H
i
i

68 LEGISLATIVE POWER IN CANADA.

Prop. 4 of the clauses of the British North America Act
~ respecting the distribution of legislative powers,
and the question whether or not the present pro-
vincial legislatures do or do not retain the like
privileges and powers (apart, of course, from their
law - making powers under sections 91 and g2)
as the legislatures of the several provinces had
prior to Confederation. As is said by Ritchie, C.]J.,
in Attorney-General ». Mercer,! special pains ap-
Nodoubt pear to have been taken by the framers of our
E‘E\:Eﬁi};{ ::prescnt 'constitution to. preserve the gutonomy'of
possible the provinces so far as it could be consistently with
preserved. @ federal union ; and tht words of section 129 must
not be overlooked, that ‘“except as otherwise pro-
vided by this Act, all laws in force in Canada, Nova
i s Scotia, or New Brunswick at the Union, and all
B.N.AAct. Courts of civil and criminal jurisdiction, and all
legal commissions, powers, and authorities, and all
officers, judicial, administrative, and ministerial,
existing therein at the Union, shall continue in
Ontario, Quebec, Nova Scotia, and New Brunswick
respectively, as if the Union had not been made,
etc.”

Landerse. Tn  Landefs v. Woodsworth,? in which the

worth.

question before the Court was, whether the existing
legislature of Nova Scotia has, in the absence of an
express grant, any power to remove from the House
one of its members for contempt, though not act-
The question Ually destroying the peace of the House, (a case
with there. referred to more at length in the notes to Proposi-
tion 66), it may be observed that the judges of the
Supreme Court of Canada do not at all discuss the
question whether the legislature of Nova Scotia

15 S.C.R. at p. 637, 3 Cart. at p. 28, (IBFI). And see Proposition
64 and the notes thereto.

22 S.C.R. at p. 158, (1878).
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prior to Confederation did or did not exercise any Prop.4
such power, though-they; of course, deal with the
authorities as to the genéral question of the power of
colonial legislative bodies in such respect. It may Apparently
be gathered, however, from the argument! that the o Seotia
legislature of Nova Scotia was not shown to have bhad nosuch

powers as

exercised any. such power prior to Cnnfcdcr:{tmn,fl':,";ji",',“ =
and that therefore the point in this shape did not 25 S,
arise, for counsel is reported as saying:—‘‘There are

cases decided here which favour the contention that

it has been tfle practice of Houses of Assembly in

other British North American colonies to consider

the House the sole and exclusive judge of its own
privileges and what is a breach thereof, and its
action is conclusive upon courts of law.” They

then cite Ex parte Dansereau? and the Lower
Canadian cases referred to in it, and proceed :—*“ If

the legislative assembly of the province of Quebec

can exercise that right, surely it cannot be denied

to the legislative assembly of Nova Scotia.”

In conclusion, it may be observed that whatever
difficulties may arise in attempting to arrive at the
interpretation of the various classes of subjects of
legislation enumerated in section g2 of the British Stateof

i ) »i _things beforé
North America Act, by reference to the state of fl"":‘";""’l‘,‘;
legislation in the various provinces before Confedera=- must b

n:;:\ul?«l_ln
tion, there are obviously other parts of the Act interpreting

some parts

where no such difficulties arise, and where it nnlsgﬂ'\'c:_"x’\'
be right to consider the state of things existing #

before Confederation. A good example of this is

afforded in Ganong v. Bayley,® where the proper

12 S.C.R. at p. 172.
219 L.C.]. 210, 2 Cart. 165.

81 P. & B. 324, 2 Cart. 509, (1877).
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Prop. 4 interpretation of section g6 came’ before the New
Brunswick Supreme Court.  This section provides

For example,

sect. 6. that ““the Governor-General shall appoint the judges
of the Superior, District, and County Courts in each

province, except those of the Courts of Probate in
Nova Scotia and New Brunswick,” and the question
, Mustbe Wwas, whether an Act of the legislature of New

i ted . g . i
by reference Brunswick (39 Vict., ch. 5) whereby it was provided
| to ante-Con-

federation _that Courts should be established for the trial of

" Courts, and o o .
' judges. civil causes, where smal]l amounts were involved,

before Commissioners appointed by the Lieutenant-

Governor in Council, and known as ‘ Parish

Courts,” was intra vires. The Court agreed in

- interpreting section g6 by a reference to Courts

Weldon, J. existing before Confederation. Thus Weldon, ]J.,

savs':—‘ At the time of the passing of the Con-

i federation Act, there were Superior Courts in all
" Cints the provinces which were embraced in the Con-
Courtsand - federacy. There were District Courts in Canada.

f Sochs In Lower Canada there were the Districts of Gaspé,

of Saguenay, and of Chicoutimi; there were the

County Courts existing in Upper Canada, and (sic)

subsequently were established in New Brunswick,
Nova Scotia, and Prince 'Edward Island. - It
appears to me these were the Courts that the

» Governor-General was to appointythe judges to,

when established, or as vacancies thay occur, and

to provide for them salaries, gllowances, and

pensions. There were, also, at the time of the

passing of the Confederation Act, Commissioners’
 J

Courts for the summary trial of small causes i1 what

| , Commis-js now the province of Quebec, and there were
| Courts and - Pjyision Courts in Ontario. No reference is made
| Courts to them in the said Act. The several Acts estab-

11 P. & B. at p. 326, 2 Cart. at p. §512.
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lishing these small Courts in the several px\)vin(t(:s.

prior to Confederation, also provided f&r the
appointment of officers thereof, by the several local
executives, and were not referred to or expressly
provided for in the said Act.” And the majority of

the Court held that, as the Parish Courts in question

were not such Courts as were referred to in
section g6, there was nothing to prevent the local ¢aish .
legislature authorizing the Lieutenant-Governor to hey Bron
appoint judges to them by virtue of the power of
legislation given by section g2, No. 14, in relation

to the administration of justice in the province,
including the constitution, maintenance, and organi-

zation of provincial Courts.




PROPOSITIONS 5 AND 6.

5.  The prerogative of the Crown runs

in the colonies to the same extent as in

England, and no distinction can properly

be drawn between the rights and pre-

. rogatives of the Crown suing in respect

of Imperial rights, and the rights of the

Crown with regard to the colonies.

6. Her Majesty’'s prerogative rights

over the 'Dominion of Canada as the

fountain of honour have not been in the
least degree impaired or lessened by the
British North America Act.!

B Biackle, The first of the above Propositions is taken from
.J., anc » . - o oud
the Supreme the words of Ritchie, C.]., in Maritime Bank v.

Court. . . ~ ~
The Queen,? in which case the Supreme Court of
e#Canada again held, in accordance with their pre-
The Crown’s yious decision in The Queen v. The Bank.of Nova

priority as a

creditor.  Scotia,® that the Crown as represented by the

1Propositions § to 11 inclusive, and the notes thereto, may well be
studied together, having all of them to do with the general subject of
the legal position of the Crown in Canada. On the subject of the
prerogative of the Crown in colonial legislation, reference may be
made to an article exhibiting much research by Mr. Hodgins, Q.C.,
in Rose-Belford’s Canadian Monthly, vol. 5, p. 385, seg.

217 S.C.R. at pp. 661-2, 4 Cart. at pp. 411-2, (1889).

311 S.C.R. 1, 4 Cart. 391, (1885). For a statutory recognition of
this prerogative, see 33 Hen. VIIIL., c. 39, s. 74.
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Dominion government had, when claiming in New Prop. 5-6
Brunswick as a creditor of the Maritime Bank,
priority over other creditors of equal degree,
according to the general rule of English law.

In the argument in the case of the Provincial
Government of the Province of New Brunswick v.
The Liquidators of the Maritime Bank,! before the
New Brunswick Supreme Court, the word * pre- peginitions
rogative,” in the sense in which it applies to such ai’ffpl,hefn;‘:'.d
case as this, is defined as ‘“the special pre-eminence "™
which the Crown enjoys alone, not in common
with the subjects, but in preference to and before
subjects.” This definition is obviously taken from
that of Sir Williath Blackstone,? which is as fol-
lows:—“ By the word °¢prerogative’ we usually §¢ Yillae
understand that special pre-eminence which the
King hath over and above all other persons, and out

of the ordinary course of the common law, in right

of his royal dignity. It signifies, in its etymology

(from pre and rogo), something that is. required or
demanded before or in preference to all others
And, therefore, Finch (L. 85) lays it down as a
maxim that the prerogative is that law in the case
of the King, which is law in no case of the subject.”
But it may be observed that the above definition
given in the argument in the case of the Pro-
vincial Government of the Province of New Bruns-
wick v. The Liguidators of the Maritime Bank has
the ;ul\';mmgc‘nf being freed from that objectior TN
which Sir William Anson in his recent work on Anson.
“The Crown”? finds to Blackstone’s definition,

127 N.B. at p. 381, (1888).

21 Bl. Com. at p. 239, cited in Chitty on the Law of the Prerogative,
at.p. 4.

3The Law and Custom of the Constitution, Part 2, The Crown, by
Sir W. R. Anson, at p. 2. At pp. 3-5, Sir' W. Anson throws a great
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Prop. 5-6 namely, that it is not right to speak of these
“prerogatives as out of the ordinary course of the
, common law, because they are a part of f{e common
law, and as capable of ascertainment and definition

by the Courts as any other part of the unwritten
law of the land.

Per In the case above mentioned of The Maritime

Gwynne, J» Bank v. The Queen,*however, Gwynne, J., expresses
3:2:,,' ™ the view that, seeing that under legislation existing
! at the time of Confederation, no such prerogative
could be claimed by the Crown in the old province
of Canada as was claimed in that case, and seeing
that the British North America Act did not repeal
Refers to - or annul the provisions of the statute law of the old
province of  province of Canada, therefore clearly the Dominion
government has not, in virtue of Her Majesty’s
royal prerogative or otherwise, any right to have a
debt due to. it paid in priority of debts due by the
same debtor to other creditors where such debt

accrues “due to the Dominion government within

either Ontario or Quebec, formerly constituting, as
they did, the old province of Canada; and that,
therefore, the Dominion government could not

And denies . T . o s .

to Crownin claim priority in respect to a debt arising, as in the
right of the . . . "
Dominion  case before him, by reason of a deposit made in the
any

prerogative. Maritime Bank at its place of ,business in St. John,
T New Brunmswick, for he says :—‘‘ The prerogative
right of claiming priority in payment of debts due
to the Dominion government must, in my opinion,
exist throughout the whole of the Dominion, if it

deal of light on the subject of the royal prerogative, by grouping the
prerogatives of the Crown under three heads:—Its powers in the
executive and legislative departments of government ; its rights as
feudal lord ; and the outcome of attributes ascribed to the Crown by
the medizeval lawyers.

117 S.C.R. at p. 677, seq., 4 Cart. at p. 416, seg.
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exists at all . . . In view of the fact that, at the Prop. 5-6
time of the passing of the British North America Act,
the particular prerogative right insisted upon did
not exist within the late province of Canada, and in
view of the fact that there is no provision in the
Act annexing the right to the constitution of the
Dominion, and of the fact that the prerogative Since such

cannot exist

does not now or since the passing of the British}Judrne
North America Act exist in those parts of the
Dominion consisting of the provinces of Quebec
and Ontario, and, lastly, in view of the fact that
there is nothing in the Act requiring or justifying
the conclusion that such an incongruity exists in
the constitutional charter of the Dominion as that
the Dominion government should have a right to
invoke and exercise a royal prerogative in one of its
provinces which it could not exercise in all the
pthers, the necessary implication, in my opinion,
arises that the Dominion government has no right
to invoke or exercise the particular prerogative
relied upon in any part of the Dominion. By so
holding we shall be acting more in harmony with
the ideas prevailing in the present day—with the
spirit of the age—and, in my opinion, with the let-
ter and spirit of the constitutional charter of the
Dominion.”

None of the other judges, however, express a Majority of
J a Court,

similar view, or deal at all with the point taken :15[;;:;}')’“'1;“

to the law of the old province of Canada, or as to prerogative
right in New

the Dominion government being possessed of pre- Brunswick

rogative rights in respect to matters arising in some

of the provinces which it may not be possessed of
in respect to similar matters arising in others, except

Patterson, J., who disposes of it by saying':—* The

117 S.C.R. at p. 684, 4 Cart. at p. 424.
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Prop. 5-6 general rule, to the extent to which it was in ques-
~ tion before this Court in The Queen v. The Bank of
Following. Nova Scotia, 11 S.C.R. 1, does not strike me as

i Queen v,
b Bank of
| Nova Scotia

being since that decision open to controversy in this
Court.”

Gwynne, ., cites, in connection with his remarks
Exchange just quoted, the case of The Exchange Bank of
Queen.  Canada v. The Queen.! There the Minister of

Finance and the Receiver-General of Canada made
4 claim in the province of Quebec against the estate
| of the Exchange Bank of Canada in liquidation, in
the name of the Queen, for the amount of two
deposits made on bthalf of the Dominion of Canada,

. and also for the balance due on a banking account

r

® of the Dominion with the Exchange Bank, claiming

payment in priority toyall other creditors. The

deposits were made in '1883. In Jike manner, the

Attorney-General of Quebec claimed a right to

payment in priority to all other creditors of the

afiount of a deposit made inAfe bank on behalf of

the province of Quebec also in 1883. The bank

Privy had its principal office at Montreal. The Privy

1 pouncil - Council held that the Crown was bound by the

such prerog- c
ative exists
in Quebec g yhe saw ¢ . y > p g .

by reason of €XCept what was allowed by them, and, that being

provisions of

focal codes. SO, 1t was not entitled in the case before them to
priority ofjpayment over the other ordinary creditors
| of the bank.
, o The general rule, however, seems, as Patterson,
| Jueen v, 5 . : . o0
Bank of . says in the passage just cited from The Maritime
Nova Scotia. * ¢ i Ly i X
Bank ». The Queen, to be conclusively established
in The Queen v. The Bank of Nova Scotia.®?

There the Bank of Prince Edward Island, incor-

odes of Lower Canada, and could claim no priority

111 App. Cas. 157, (1886).

211 S.C.R. 1, 4 Cart. 391, (1885).
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porated by the legislature of the island in 1844, Prop.5-6
being in process of winding up, and indebted to
Her Majesty in certain public moneys of Canada, Establishes

’ . he right in
which had been deposited by several departments Prince

Edward

of the Dominion government to the credit of the Island.
Receiver-General, it was held that Her Majesty in

her government of Canada, claiming as a simple
contract creditor, had a right over other creditors

of equal degree.

The judgment of Mr. Justice Peters, the judge
of first instance, does notappear to have been
reported,! but he decided thrt the prerogative right ::::m, J.
to be paid in full was in the' government of Prince
Edward Island to the exclusion of the Queen in her
government of Canada. And in the argument
before the Supreme Court of Canada, the counsel
for the appellant says :—‘“ The learned judge in the
Court below has misapprehended the preamble of

T'he pre

the British North America Act when he says :—* It amble of the
¢ WINL A AcC

is true that the provinces have given executive
power to the Dominion over subjects before
belonging to them, but by the convention recited
in this preamble they are to have a constitution
similar to that of England regarding her colonies,
with respect to the subjects retained, and, if so,
the Lieutenant-Governors must have the Queen’s
prerogative still vested in them.”” Now, says the

dearned counsel :(—* It is not the provinces, but the
.. . . A constitu
Dominion of Canada, which the preamble declares tion similar
. . . ROy . . . in principle
is to have a constitution similar in principle to that to that of the
United

of the United Kingdom. The whole judgment of Kingdom
the Court below is placed on this fallacy.” Without

1t is, however, contained in the Case in appeal to the Supreme
Court of Canada, (Osgoode Hall library, vol. 41 of Cases in Appeal).
The Supreme Court of the Island simply affirmed the decision of
Peters, J., without argument, so as to expedite an appeal to the
Supreme Court of Canada.
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Prop. 5-86 now discussing further the point here raised, it may
~ be abserved that the words of the preamble of the

British North America Act just referred to certainly

do appear to relate to the constitution of the

Dominion, and not of the provinces, yet the latter
No.:of May also be said to have constitutions similar in
8 . B.N.A"ace, principle to that of the United Kingdom, though
i the right is conferred upon them by section g2,
No. 1, of amending their constitution save-4s to
the office of Lieutenant-Governor.?

The - The Supreme Court of Canada decided, at all

Supreme . 3 2 . .
Courtof  eyents, that the prerogative right in question is not

b o in the government of the provinces to the exclusion
3 of the government of the Dominion; and the
j judgments affirm our leading proposition. Thus?
| Ritchie, C.]., says:—* The Queen’s rights and pre-
i Ef{ch;,‘cf_ rogatives extend to the colonies in like manner as
i they do to the mother country ;" and a little further
! on the same learned judge cites with approval the
] . words ()f Bacon, V.C., in In r¢ Bateman’s Trust?:—
‘ “I cannbt hesitate to say and to decide, that the
| Queen’s prerogative is as extensive in New South

The Queen's Wales as it is here, in this county of Middlesex. It

prerogatives

extendtothe has been contended that the title of the Crown by

colonies.

|
‘ forfeiture was confined to this soil,—the soil of Eng-
|
|
|
l
|

land. But the Queen is as much the Queen of New
South Wales as she is the Queen of England, and I
must hold that every right which the Queen possessed
by forfeiture extended as.much to-the colonies as to

this country.” And Strong, J., gives such a clear

1As to the position of provincial Lieutenant-Governors as represen-
| tatives of the Queen, see Proposition 7, and the notes thereto. And
{ as to this clause of No. 1, section 92, see, infra, p. 100, esp. note 2.

. 211 S.G/R. at p. 10, 4 Gart. at p. 399.
SL. R,"ls £q. at p. 361.
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statement of law covering the matter in question Prep.5-6
that the passage may well be cited here verbatim?*:—

““That the law of England is the rule of decision in ::r- also,
the province,” (sc., Prince Edward Island),‘“is not and Strons, J.
cannot be disputed, nor has it been pretended . . .
that by any express and direct legislation, provincial,
federal, or imperial, the rights of the Crown, as
applicable in Prince Edward Island, have been in
any way interfered with. Authorities, which it
would be useless to quote, so familiar are they,
establish that in a British colony\soverned by
English law, the Crown possesses the same preroga-
tive rights as it has in°England, in so far as they are
not abridged or impaired by local legislation, and TR
that, even in colonies not governed by English law, abridged by
and which having been acquired to the Crown of legislation.
Great Britain by cession or conquests have been
allowed to remain under the government of their
original foreign laws, all prerogative rights of the &
Crown are in force, except such minor prerogatives

as may conflict with the local law. The two decisions Maer and

minor pre-
{mgatlves.

of the Court of Queen’s Bench of the province o
Quebec, in Monk ». Ouimet, 19 L.C.J. at p. 71,
and Attorney-General v. Judah, 7 L.N. at p. 147,
may perhaps be referred to this distinction.®* Then,
if the Crown’s right of priority has been taken away
in Prince Edward Island, it can, apart from the
provisions of the Insolvent Act, only be by some of
the provisions of the British North America Act.
The most careful scrutiny of that statute will not,

111 S.C.R. at p. 17, seq., 4 Cart. at p. 403, seg.

2In Dumphy ». Kehoe, 21 R.L. 119, (1891), Jetté, J., decided that
the right of confiscation of the property of a felon condemned to death
is one of those minor prerogatives of the Crown which must be regu-
lated and governed by the peculiar and estgblished law of the place,
citing Chitty on the Law of the l‘n-rnm% p.- 25. See the notes
to Propositions 8 and 9 as to legislative power th Canada over the royal
prerogative, and as to major and minor prerogatives,
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Prop. 5-6 however, lead #§ the discovery of a single word
T expressly interfering with those rights, and it is a
The B.N.A. well-settled axiom of statutory interpretation, that

gi(r;:fgi‘ve the rights of the Crown cannot be altered to its
rgbeor ~ prejudice by implication, a point which will have to
be considered a little more fully hereafter, but which
it may be said, at present, affords a conclusive answer
to any argument founded on the British North
America Act. Putting aside this rule altogether, I
deny, however, that there is anything in the Imperial
legislation of 1867 warranting the least inference or
s o the argument that any rights which the Crown possessed
bt at the date of Confederation, in any province becom-
ing a member of the Dominion, were intended to be
in the slightest degree affected by the statute; it is
Though it LTUEs that the prerogative rights of the Crown were
apportions - by the statute apportioned between the -provinces

them

between  and the Dominion, but this apportionment in no sense
A i implies the extinguishment of any of them, and they
Alerine in  therefore eontinue to subsist in their integrity, how-
some cases ever their locality might be altered by the division of
locality.  powers contained in the new constitutional law. It
follows, therefore, that the Crown, speaking generally,
still retains this right to payment in priority to other
creditors of equal degree in Prince Edward Island.
It is said, however, that whilst the last proposition
may be true as regards the right of the Crown as

The Queen, . 3 A
wotthe  representing the provincial government of the Island,

Governor-

General, is it does not apply to the Crown as representing, as
the head -

ofthe . in the present case it does, the government of the
government. Dominion. This objection is concluded by authority
still more decisive than the former. That the Crown
is at the head of the government of the Dominion,
by which I mean that Her Majesty the Queen is, in
her own royal person, the head of that government,

and not her Viceroy the Governor-General, there

can be
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81

can be no doubt or question, for it is in so many Prop.5-6

words declared in the gth section of the l'h‘iti\‘h\_

North America Act, which enacts :—* The executive the

ect. g of

B.N.A. Act.

government and authority in and over Canada is
hereby declared to continue and be vested in the
Queen.” That for the purpose of entitling itself to
the benefit of its prerogative rights, the Crown is to

be considered as one and indivisible throughout the tie crown

i
i

; s : ok
corporate head of several distinct bodies politic,

(thus distinguishing the rights and privileges of the
Crown as the head of the government of the United
Kingdom from those of the Crown as head of the
government of the Dominion,and, again, distinguish-
ing it in its relations to the Dominion and to the
several provinces of the Dominion), is a point so
settled by authority as to be beyond controversy.”?

Empire, and is not to be considered as a quasi-

He then cites the Oriental Bank Corporation
case® and In re Bateman’s Trust,® in support of
this, and says :—*“ It is, therefore, safe to conclude
as a general proposition of law, that whenever a
demand may properly be sued for in the name of
the Queen, the prerogative rights of the Crown

1The same learned judge in Attorney-General of Canada .
Attorney-General of Onitario, frequently spoken of as the Pardoning
Power case, (not yet reported in the Supreme Court, but reported below
20 O.R. 222, 19 O.A.R. 31), says of the prerogative of mercy :—** The
authority to exercise this prerogative may be delegated to viceroys and
colonial governors representing the Crown. Such delegation, whatever
may be the conventional usage established on grounds of political ex-
pediency, a matter which has nothing to do with the legal question,
cannot, however, in any way exclude the power and authority of the
Crown to exercise the prerogative directly by pardoning an offence
committed anywhere within the Queen’s dominions. . . That the Crown,
although it may delegate to its representatives the exercise of certain
prerogatives, cannot voluntarily divest itself of them, seems to be a
well-recognized constitutional canon.”

228 Ch. D. 64.

'L.R. 15 Eq. 355.

)
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attach in all portions of the British-Empire subject
to the prevalence of English law, jrrespective of the
locality in which the debt arose and of the govern-
ment in tight of which it accrued.”

The case of In re Bateman’s Trust,! referred to
by the learned judge, certainly illustrates in a striking
manner that the Crown is one and indivisible
throughout the Empire. There the Crown claimed
in England the goods and personal property found in
England of a felon as for a forfeiture on a conviction
for felony in the colony of New South Wales, and
it was argued that the rights accruing to the
Crown under such forfeiture were not enforceable in
England. The Court (Bacon, V.C.), however, en-
tirely rejected this centention, and determined that
the rights of the Crown were not to be considered
divisible according to the several governments anf
jurisdictions into which the Empire is apportioned,
but that prerogative rights accruing to it in one
jurisdiction may be enforced against persons :yn(#
property anywhere throughout tha_Queen’s.domjn-
ions: per Strong, J., in The Queen wv. Bank))ﬁ
Nova Scotia.*

And it does not seem possible, in the light of the
above authorities, (to which he does not refer), to
accept as accurate and satisfactory the dicta of

N

1L.R. 15 Eq. 355.

211 S.C.R. at pp. 20-21. In Maritime Bank z. The Queen, 17 /

S.C.R. at pp. 681-2, 4 Cart. at p. 421, (1889), Gwynne, ]., says:—
‘“Now, I do not at all question the authority of /» r¢ Bateman’s/
Trust, or any like case, but I must say that, in my opinion, we make
very great mistake il we treat the Dominion of Canada, constituted gs
it is, as a mere colony. The aspirations of the founders of the schejhe
of Confederation will, I fear, prove to be a mere delusion if the cofisti-
tution given to the Dominion has not elevated it to a conditigr’ much
more exalted than, and different. from, the condition of a.celofly, which
is a term that, in my opinion, never should be used as designative of
the Dominion of Canada.” '
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Fournier, J., in Attorney-General of British Colum-
bia v. Attorney-General of Canada,’ where he
says :—‘“ In our system of government Her Majesty
as head of the Executive, whether federal or pro-
vincial, must be deemed to be present in each
government, having in each the rights and preroga-
tives given her by the British North America Act.
As chief of these different governments, she is not
to be considered as present in her character as
Queen of the British Empire, but only as Queen,
and exercising only those rights and prerogatives to
her assigned by the laws and constitution of each
government. It is not true in fact to say that
Her Majesty as chief of the federal Executive is the
same legal personage as Her Majesty regarded as
chief of the provincial Executive, for we cannot then
distinguish the different, and not seldom, conflicting
attributes which the constitution confers upon her.
Certainly . there_ is nothing anomalous, much less
absurd, in saying that the Queen represented by the
provincial Executive of British Columbia can treat
or contract with the Queen represented by the
federal Executive without its being possiblg for
either of these governments either to lose op'gain
anything thereby. They will only be bound gy the
agreements entered into between them. Thé Queen
represents them both within the limits of their
respective powers, and in fact it is the two govern-
ments which contract together with her consent.”

In the first place, we may ask, with all respect, in
what sense can the British North America Act be
said to have given or assigned (attribués) rights
and 'prerogatives to the Crown? Rather the
Crown's rights and prerogatives would seem to have

114 S.C.R. at p. 363, 4 Cart. at p. 264, (1887).
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Prop. 5-6 remained as before the Act, subject, as to some of

them, to be dealt with by the Dominion parliament,
B.N.A. Act
neither gave
dshis o the gpheres of their respective jurisdictions as defined by

took away the Act.! Then, again, if as stated by Strong, J.,

rights from
the Crown.

and the provincial legislatures, legislating within the

in the passage above cited from his judgment in the
Queen v. The Bank of Nova Scotia, it is a point so
settled by authority as to be beyond controversy
that for the purpose of entitling itself to the benefit
The crown Of its prerogative rights, the Crown is to be
tivible Eonsidered as one and indivisible throughout the
s Empire, it does not seem proper to say that in
fact the Queen is, not the same legal personage as
chief of the federal executive, and as chief of the

Represented provincial executive power. And it is surely a
)y the . . . =
govenment novelty to speak of Her Majesty- representing her
Of each - h -

locality.  different governments within the Empire, instead of

her governments representing her.

And as in the above case of the Queen v. The

Bank of Nova Scotia% the Queen in her govern-

ment of Canada was held to have a prerogative right

of priority of payment, so in The Provincial Gov-
ernment of New Brunswick ». The Liquidators

of the Maritime Bank?® it was decided by the
Supreme Court of New Brunswick that Her Majesty

crownin 1N her provincial government was possessed of a
;.if:fil.-'ﬂr‘-[hc similar prerogative rightin respect of public moneys
::}:w;.nn- deposited in a bank by the provincial government ;
;'3‘.’:.‘: and the judges specially referred with approval to
the dicta of Strong, J., in the Queen v. The Bank
of Nova Scotia® cited. And New

above this

1See Propositions 7, 8, and 9, and the notes thereto.

211 S.C.R.

1, 4 Cart. 391.
327 N.B, 379, (1888).

411 S.C.R. 1, 4 Cart. 391, see pp. 78-81, supra.
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Brunswick decision was afterwards affirmed by Prop. 5-6
the Supreme Court of Canada,’ and also by the
Judicial Committee of the Privy Council.® 'l‘lu-il‘':“I‘r",‘l,l‘,l\;jy
lordships of the Privy Council say (at p. 441) :— Council
“The Supreme Court of Canada had previously

ruled in the Queen v. The Bank of Nova Scotia,

11 S.C.R. 1, that the Crown, as a simple contract
creditor for public moneys of the Dominion provincial

. 0 ¢ 5 g . Government
deposited with a provincial bank, is entitled toof New
,<} Brunswick
l 1€ o, Liqui-
“« o * ) . . dators of the
decision appears to their | ships to be in strict Maritime

k.

priority over other creditors of equal degree.

v . . . Bar
accordance with constitutiopal law. The property
and revenues of the Dominion are vested in the
Sovereign, subject to the disposal and appropriation

of the legislature of Canada ; and the prerogative of Crown's
rer l

. . . F
the Queen, when it has not been expressly lnmlu]fw*’l
S . 0.0

by local law or statute, is as extensive in lIwr-l';”'['j”":‘“'j::h
Majesty’s colonial possessions as in Great Britain. ject to local
In The Exchange Bank of Canada ». The Queen,
11 App. Cas. 157, the Board disposed of the
appeal on that footing, although their lordships
reversed the judgment of the Court below, and
negatived the preference claimed by the Dominion
goveérnment, upon the ground that, by the law of the
province of Quebec, the prerogative was limited to
the case of a common debtor being an officer liable
to account to the Crown for })lllrlit' moneys collected 1

: : 3.N.A. Act
or held by him.  The appellants did not impeach has not

severed the

the JHI])H]H»\ of these cases, and they also conceded connection

between the
i

that, until the passing of the British North America §"

Act, 1867, there was"precisely the same relation
between the Crown and the provinces which now

subsists between the Crown and the Dominion.

120 S.C.R. 695, (18809).

Ihe Maritime Bank of Canada z. The Receiver-General of New
Brunswick, [1892] A.C. 437.
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LU
Prop. 5-6 But they maintained that the effect of the statute
has been to sever all connection between the Crown
and the provinces; to make the government of the
Dominion the only government of Her Majesty in
North America ; and to reduce the provinces to the
rank of independent municipal institutions. For
these propositions which contain the sum and
substance of the arguments addressed to them in
Or curtailed SUppoOrt of this appeal, their lordships haye been
privilepee ¢ unable to find either principle or authority.” Their
lordships do not think it necessary to examine in
minute detail the provisions of the Act of 1867,
which nowhere profess to curtail in any respect ‘the
rights and privileges of the Crown, or to disturb the
relations then subsisting between the Sovereign and
the pro¥inces.”?

In none of these cases was it necessary for the
+ Court to deal with any questions as to the relative
rights of the Dominion and provincial governments,

should both be creditors of the same debtor with

Where there
is conflict
between the

pecen the yincial Government of New Brunswick ». The Liqui-
Crown dators of the Maritime Bank, before the Supreme

rights and
provincial

assets only sufficient to pay one. But in The Pro-

Court’of New Brunswick,* counsel for the provincial

Crown
o government, when asked the question by Fraser, J.:

—“Suppose the British government, Dominion
government, and local government, all had a deposit
in the bank, which would have the preference ?”
boldly replied :—‘*Neither. The Crown would be
entitled to recover its entire claim; and if there
was not enough to pay the whole,it would be appor-
tioned among the different governments.”

1See also Propositions 7 and 9, and the notes thereto.

227 N.B. at p. 385, (1888).
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Passing now to Pro éﬁ{on 6, it may be said to Prop. 5-6
illustrate Proposition §, by ré{erence to the Crown’s iy
b - op. 0.

prerogative as the fountain of honour in Canada.

Its words are from the judgment of Taschereau, crown as
J., in Lenoir ». Ritchie.? And he also observes in f,),"i,ff;.'f,’(,[{""
the same case® in like manner:—*I need hardly™“"*
add that the Sovereign has this prerogative of per
conferring honours and dignities over the whole ..
British Empire, and that, by the British North
America Act, the Crown has not renounced or
abdicated this prerogative over the Dominion of
Canada, or any part thereof.” And so Sir John ks
Macdonald, as Minister of Justice, reported to the Macdonald.
Governor-General on January 3rd, 1872,% as to the
question which had been raised by the government
of Nova Scotia as to their power to appoint Queen's

Counsel, that ‘““as a matter of course Her Majesty aq o right

has directly, as well as through her representative, Jsns
the Governor-General, the power of selecting from Counsel
the Bars of the several provinces her own Counsel,
and as fons honoris of giving them such precedence
and pre-audience in her Courts as she thinks
proper.”  And while he there expresses the view
that under No. 14 of section g2, relating to the
administration of justice, including the constitution,
maintenance, and organization of provincial Courts,
the provincial legislature may make such provisions

The Royal

prerogative

with respect to the Bar, the management of crim-
inal prosecutions by counsel, the selection of those paramount

counsel, and the right of pre-audience as it sees fit, provincial

legislative

he adds :—*“ Such enactment must, however, in the Pover

. at pp. 628-9, 1 Cart. at p. 535, (1879).
23 S.C.R. at p. 619, 1 Cart. at p. 525.

3Hodgins’ Provincial Legislation, Vol. 1, pp. 26-7 ; see, also, #id.,
Vol. 2, at PP, 25, 56, §7.
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undersigned, be subject to the
«*xvn'ik(\\nf the royal prerogative, which 'is para-
mount, and in no way diminished by the terms of
the Act of Confederation.”

But as to this, as pointed out in the notes to
Propositions 8 and 9, there would seem to be a cor-
relation of executive and legislative power under the
British North America Act even where such execu-
tive power is of a prerogative character, and, there-
fore, it would appear that either under No. 4 or No.
14 of section gz, or both, provincial legislatures
must have the power to regulate the exercise of the
prerogative of appointing Queen’'s Counsel so far
as provincial Courts are concerned. And in an
opinion dated December gth, 1887,' Sir Horace
Davey and Mr. fPaldane, to whom the matter had
been submitted on behalf of the ®ntario govern-
ment, arrived at the conclusion that the appoint-
ment of Queen’s Counsel is not a mere dignity or
honour, but is. the appointment to an office, and
that therefore a provincial legislature has power to
authorize the Lieutenant-Governor to make appoint-
ments of ,Queen’s Counsel for fhe purposes of the
provincial Courts, relying mainly on No. 4 of
section 92, whereby |»|’u\in‘m:1] legislatures may
make laws in relation to the appointment of pro-
vincial officers.*

10Ont. Sess. Papers, 1888; No.

37-

2Those who desire to 'lnn\m- the subject of the pdwer to appoint
Queen’s Counsel may be referred,-besides the above case of Lenoir 2.
Ritchie, 3 S.C.R. 575, 1 Cart. 488, (1879), to an interesting opinion of
the Attorney-General of South Australia, published in the Canadian

Law Times, vol. 12, p. 259, 7.» and also to some articles in that
periodical, vol. 10, at pp. 23, 25,7and §8, and vol. 13, p. 1; to Mr.

Todd’s Parl. Gov. in" Brit. Col., 2nd ed., at .p. 330, where he refers
to a despatch from Sir J. S. Pakington, in 1852, to the Governor- of
Nova Scotia, in relation to the appointment of Queen’s Counsel ; also

Mr.
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“The
founta
prerog
partict
and (2
vested
treatec
imperi
author

At ¢
Gener:
Crown
been di
tions;
out in
case o
Receiv
Comm
when a
Majest
as the
of Don

tbid., at
spondenc
Also to |
No. §50.

11892
On tl

governing

Todd’s P




THE CrowN As FonNs HoNORIS. 89

Mr. Clement, in his work on the Law of the Prop. 5-8
Canadian Constitutign, observes (p. 143) that:— ,
““The prerogatives vested in the Crown as llu-‘t”ll'-'ll';l:_m
fountain of honour are looked upon as (so to speak) o e
prerogatives at large, and not connected with any
particular department of executive government ;"
and (at p. 318) that these prerogatives (sc., those
vested in the Ctown as the fountain of honour) are
treated as ‘‘ preNqgatives wa‘t;l.imng to matters ()fi‘l"{l"}'f,',’.“-"c\
imperial concern.” “Hedoes not, however, give his
authorities for this.

At all events, it is submitted, the Governor-
General cannot exercise the prerogative of the Governor-

General

Crown as fons honoris except so far as it may have represents

Crown no

been delegated to him by his.commission or instruc- further than

as delegated

tions; and it must further be noted that, as pointed to him
out in connection with Proposition 7, in the recent
case of The Maritime Bank of Canada v. The
Receiver-General of New Brunswick,! the Judicial
Committee has decided that a Lieutenant-Governor,
when appointed, is as much the representative of Her
Majesty, for all purposes of provincial government,

as the Govérnor-General himself is for all purposes

of Dominion government.?

it p. 333, se¢.; and to 9 C.L.J.N.S. 178, seq., where corre-
ondence between the Domtinion and Ontario governments is given.
to Ont. Sess. Pap., 1888, No. 37; and Can. Sess. Pap., 1873,

1[1892] A.C. 437.

On the whole subject of imperial dominion exercisible
roverning colonies by the grant of honours and titular distinctions,
odd’s Parl. Gov. in Brit. Col., 2nd ed., chap. 10, p.

313, seq.
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PROPOSITION 7.

7. The Lieutenant-Governors of prov-
inces, when appointed, are as much the
representatives of Her Majesty for all
purposes of Provincial government,-as
the Governor-General himself is for all
purposes of Dominion government.

As regards the Governor-General, it is only neces-
sary to mention one or two cases in which his
position as the representative of the Queen has
been specially referred to in connection with the
question of the constitutional validity of statutes.

In Ex parte Williamson,' the Supreme Court of
New Brunswick held that the Act of the local legis-
lature, 32 Vict., chap. g2, relating to the appoint-
ment of justices of the peace in the province was
intra vires upon the ground thus stated by Allen,
C.J., in delivering the judgment of the Court :—
“The Act 32 Viot., chap. g2, was apparently passed
with a suspending clause, or reserved for the con-
sideration of the Governor-General under the goth
section of the British North America Act. It
received the Governor-General’s assent on August
2oth, 1869, and was proclaimed to be in force
here on September 2znd, following. It may
therefore be said that Her Majesty, through her
representative, has expressly recognized the right
of the local government to appoint justices of the
peace. See per Ritchie, C.]., in Valin v. Langlois,

124 N.B. at p. 64, (1884).
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3 S.C.R. at p. 34. We therefore think the power Prop.7
of the local government to make such appoint-
ments has not been open to question.”?
The passage from the judgment of Ritchie, C.]., Governor-
. o aa o = . 3 General'’s
in Valin v. Langlois® here referred to relates to the assentto
‘ - . . . Dominion
assent given to Dominion Actsgand is that in which, Controvert
X A = = . ed Elections
speaking of the Dominion Controverted Elections Act.
Act, 1874, 37 Vict., chap. 10, which confers upon
74y 37
the provincial Courts jurisdiction with respect to
electigns to the Dominion House of Commons, he
says:—‘“ It is said that if this,” (sc., the Court thus
appointed for the trial of election petitions), “is a
Court distinct from the Courts of which the judges

Was the
are primarily members,the judges have never lwcn-l‘ﬂ;;'i',("'?;{w
appointed thereto by the Crown, nor sworn as
judges thereof, and therefore they are not judges of

this new tribunal if, as such, it exists. But, in my
humble opinion, there is no force in this objection.

The judges require no new appointment from the
Crown, they are statutory judges in controverted
election matters by virtue of an express enactment

by competent legislative authority.  The statute

makes the judges for the time being of the })I'()\‘ill('i;ll;«)»p“nin\!nn-nl
Courts judges of these peculiar and special Courts. judges
The Crown has assented to that statute, :111(T'f:\)=';:it-l“'y
therefore they are judges by virtue of the law of
the Dominion, and with the royal sanction and
approval.”

In like manner, the judges of the Supreme Court The Great
i Nova Scotia, in the Great Seal Case, in 1877 e
pointed out that Her Majesty, in assenting (through

10n the general subject of the appointment of justices of the peace,
see the notes to Propositions 8 and 9.

23 S.C.R. at p. 34, 1 Cart. at p. 187, (1879). Referred to also in
the recent British Columbia case of Piel-ke-ark-an z. Reg., 2 B.C.
(Hunter) at pp. 68, 70, (1891).
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Prop. 7 the Governor-General) to certain provincial Acts,
authorizing ““her Lieutenant-Governor” to exercise
her prerogative right in the use of the Great Seal in
and for the province,—‘to the extent in which it'is
necessarily conferred on that high officer by the

statute,”—did expressly delegate to and empower
Lieutenant-Governors to exercise certain preroga-
tive rights appropriate to the office of the repre-
sentative of the Sovereign in the particular
province.? '

The It is, however, mainly as regards the Lieutenant-
Lieutenant- J

Governorsof (Goyernors of the various provinces that the leading

provinces
Proposition calls for comment. It is derived from
the judgment of the Privy Council in The Liqui-
dators of the Maritime Bank of Canada v. The
Receiver-General of Nc\»v Brunswick,? a judgment
which as Boyd, C.; observes, in Re McDowell and
the Town of Palmerston,® “ set at rest many moot
points, particularly as to the status of the Lieuten-

l\\lr:j}jnl;\ ant-Governor, declaring him to be the representative

representa

tives of Her Majesty for all purposes of provincial govern-
ment,” which had been the subject, as will shortly
be seen, of very various opinions.

1Todd’s Parl. Gov. in Brit. Col., 2nd ed., p. 596, citing Can. Sess.
Pap., 1877, No. 86, p. 36, where the judgments of the Nova Scotia
Judges are printed. And see #nfra p. 114, n. 1.

2[1892] A.C. 437. In this case, at p. 441, their lordships, as cited
in the notes to Propogitions § and 6 (supra p. 86), point out that the
provisions of the British North America Act ‘‘ nowhere profess to cur-
tail in any respect the rights and privileges of the Crown, or to dis-
turb the relations then subsisting between the Sovereign and the
provinces.

322 O.R. at p. 565, (1892). For a discussion of the position of
governors of colonies in relation to the .\u\'('n‘ij\[n, see the n[vinimn of
the Attorney-General of South Australia, 12 C.L.T., p. 259, seg.
And on the whole subject of the constitutional position of colonial
governors, see Todd’s Parl. Gov. in Brit. Col., 2nd ed., passim,
esp. at p. 34, seg.  Reference may alsg be made to the article on
‘“The Prerogative of the Crown in Colonial Legislation,” by Mr. Thomas
Hodgins, Q.C., in Rose-Belford’s Canadian Monthly, Vol. 5, p. 385,
also referred to supra p. 72.
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In holding as they did in this case, the Privy
Council were quite consistent with their dictum in,

93

Prop. 7

The Privy

Théberge v. Laudry,® where Lord Cairns, deliver- Council

ing the judgment of their lordships, speaks of ‘the
Quebec Controverted Elections Act of 1875 as ““an
Act which is assented to on the part of the Crown,
and to which the Crown, therefore, is a party;’*

T'héberge v

. . . . Laudry.
which is cited by Burton, J.A., in Reg. .

v. St. Catharines Milling and Lumber Co.? as
direct confirmation of the view that Lieutenant-
Governors do possess the power to act in the name
of the Queen. In their judgment in The Liquida-
tors of the Maritime Bank of Canada v. The
Receiver-General of New Brunswick, above cited,
the Privy Council observe* :—* It would require
very strong language, such as .is not to be
found in the Act of 1867, to warrant the infer-
ence that the imperial legislature meant to vest
in the provinces of Canada the right of exer-

cising supreme legislative powers in which ‘the

British Sovereign was to have .io share . . . If
the Act had not committed to the Governor-General
the power of appointing and removing Lieutenant-
Governors, there would have been no room for the
argument, which, if pushed to its logical conclusion,
would prove that the Governor-General and not the
Queen, whose viceroy he is, became the sovereign
authority of the province whenever the Act of 1867
came into operation. But the argument ignores
the fact that, by section 58, the appointment of a

provincial Governor is made by the ‘Governor-

12 App. Cas. 102, 2 Cart. 1, (1876).
'2 App. Cas. at p. 108, 2 Cart. at p. 9 ; see also Clarke z. Union
Fire Ins. Co., 10 O.P.R. at p. g16, 3 Cart. at p. 338, (1883).

313 O.A.R. at p. 166, 4 Cart, at p. 207, (1886).

H1892] A.C. at p. 443.
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Prop. 7 General by instrume,

Canada,’ or, in ler words, by "the executive

BN £ i government of the Dominion, which is by section g
expressly declared ‘to continue and be vested in
the Queen.” There is no constitutional anomaly
in an executive officer of the Crown receiving his

appointment at the hands of a governing body, who
The
executive
government

5 and over sentatives of the Crown. The act of the Governor-

Canads . o : .
continees  G€neral and his Council in making the appointment

vested in

the Queen, 1S Within the meaning of the statute the act of the
Crown ; and a Lieutenant-Governor, when ap-
-~

have no powers and no functions except as répre-

pointed, is as much the representative of Her
Majesty for all purposes-of provincial government
as the Governor-General himself is for all purposes
of Dominion government.”' And accordingly they
held in this case that whereas in the liquidation of
the Maritime Bank of Canada, carrying on business
Provinciat 10 the City of St. John, New Brunswick, the pro-
et yvincial government was a simple contract creditor

can claim
Crown's
prerogative
of priority
as creditor.

for a sum of public moneys of the province deposited
in the name of the Receiver-General, the claim was
for a Crown debt to which the prerogative attached,
and the provincial government was entitled to pay-
ment in full over other depositors and creditors ; in
which decision they were affirming the decision of

o

¥ the Supreme Court of Canada,® which in its turn

it ———— im——

N

1Thus Lord Carnarvon would sekm to have erred in the view he
took in his despatch to Lord Dufferin of January 7th, 1875, cited by
Taschereau, J., in Mercer 2. Attorp€y-General of Ontario, § 8.C.R. at
p. 671, 3 Cart. at p. 54, (from Cph. Sess. Pap., 1875, Vol. 8, No. 7),
where he says of I,iuull‘nnm-(}m{'\rn s :—** They do not hold commis-
sions from the Crown, and neith& in power nor privilege resemble
those Governors, or even Lieutenant-Governors of colonies, to whom,
after special consideration of their personal fitness, the Queen, under

' B the Great Seal and her owp hand and signet, delegates portions of her
i ' i | g prerogatives and issues her own instructions.”

1
] i | 220 S.C.R. at p. 695, (1888).
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affirmed the decision of the Supreme Court of New Prop.7

Bfunswick.?

In thus holding that the Lieutenant-Governors of
. \ . .

provinces for the purposes of provincial government
were as much representatives of the Queen as the
Governor-General himself for purposes of Dominion
government, the Privy Council were only stating in
a convenient general form the conclusion to which gfeenant
y represent
the Queen
for purposes

of provincial
. government.

will conduce to a fuller understanding of the manner

the dicta of many judges in former cases had
pointed,® and a brief consideration of these dicta

in which provincial Lieutenant-Governors repfesent
thg Queen.

or example, in the opening words ‘of the
above passage from the judgment of the Judicial
Committee in The Liquidators of the Maritime
Bank of Canada v. The Receiver-General of New
Brunswick, we are reminded of the words ui’m
Papineau, J., in Molson v. Chapleau,® where he Papineay,
says:—‘‘ It has been properly said that the Queen
cannot surrender any of her prerogatives, except by ., - Quess
a law and in express terms. In like manner, and personifies
more properly, it may be said that the Queen cannot ;\.'ff{if:iif;

cease to be the persontfication of the sovereign throughout
" the Empire.

127 N.B. at p. 379.

?The point had been argued out at great length by Mr. Justice
Loranger in his “‘ Letters upon the Interpretation of the Federal Con
stitution,” (first letter), Quebec, 1884, who, amongst other things, at
p. 24, points out that by section 59 of the Union Act, 1840, Imp. 3-4
Vict., c. 35, it was enacted that ** all powers and authorities expressed
in this Act to be given to the governor of the province of Canada shall
be exercised by such governor in conformity with and subject to such
orders, instructions, and directions as Her Majesty shall from time to
time see fit to make or issue,’”’ and adds that this is ‘“‘a provision which
is not repealed by the Confederation Act, but is still in force under
section 65 of the British North America Act.” Sed quere.

36 L.N. at p. 224, 3 Cart. at pp. 365-6, (1883); referred to by
Jette, }., in Lambe 2. The North British and Mercantile Fire and
Life Tns. Co., M.L.R. 1 S. C. at p. 34, 4 Cart. at pp. 91-2
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Prop. 7 authority in any part of the Empire without a law
of the imperial parliament, or an agreement in
express terms to that effect. For from the moment
when it is no longer she who - personifies the
sovereign authority in every province of the Em-
pire, that province is no longer an integral part of

Qtherwi. that Empire. Now, if the Queen has withdrawn, by

beonwe!d the federal compact, both from the legislature and

the executive of the provinces, and if the Lieutenant-

Governors are not her representatives, and do not

exercise in her name and in her stead the authority

which they exercise, these provinces are no longer

integral parts of the Empire. The powers granted .

to the provincial legislatures are granted to them to

provinciat 1€ €xclusion of the federal parliament. It is the
legislawres: same with the executive power. A certain number
govemments of these powers are rights of sovereignty, which can
sovere&n only be exercised by the Sovereign or by her repre-
» sentatives i her name. Such are legislation over
property and civil rights, the administration of

justice, the constitution of the Courts, as well civil

as criminal, etc. Either the Lieutenant-Governors

and legislators act in their own name (then they are
independent of Her Majesty), or they do so in the

formepare. mame of Her Majesty,and then they are her represen-
:')_:;::‘:s'::ln?z- tatives. Ifitisright tosaythat H‘gg Majesty in person
oy does not form part of the provincial legislatures and
- provincial governments, it is equally cight to say
that she forms part of them by representation. For

she cannot cease to form part of them, personally

or by representation,without ceasing to be Sovereign

Qtherwise  of those provinces. . The representative of the
i Sovereign cannot be brought before the Courts any
. more than she herself can, except when and as she

. allows. It is not by inadvertence that the law

provinces.
directs the Lieutenant-Governor to choose the

1
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legislative councillors and to summon the Assem-
blies in the name of Her Majesty. This is in
accordance with the very nature of the English
constitution, of which ours are only copies.” And,
accordingly, he held in that case that the members Heow

of the Executive Council of a province under the Executive
Council not

British North America Act represent the Sovereign, v y I
and cannot be sued in the civil Courts of thein respectto
province for acts performed by them in the dis- foficial
charge of their official duties, a decision which we
may observe is entirely in accordance with the prior
one of Taschereau, J., in Church v. Middlemiss,® T2, . cau.
in which he held that the members of the Executive
Council who concur in an order of Council sanction-
ing the sale by the Crown of certain real property,
\and the execution of a deed of sale in accordance
with such order, cannot be sued en garantie by the
purchaser, to guarantee and indemnify him against
an action brought by the Attorney-General for and Sale of
on behalf of Her Majesty to set aside the deed of lands.
sale on the ground (infer alia) that the sale itself
was wultra vires and that the deed was executed
without lawful authority.: At page 321, he speaks of
it as among the most elementary principles of the
constitution, and as. trite to say that the acts of the
executive power are ‘‘the acts of the Sovereign
done upon the adyice of the Sovereign’s ministers.
In this case the plaintiff virtually sues the defendant
Ouimet upon-the ground that Ouimet, being one
of the Crown's advisers, erroneously advised Her
Majesty."

So to refer again to the judgment of Burton, J.A., §Y e,
in Reg. v. St. Catharines Milling and Lumber Co.,*

121 L.C.]J. at p. 319, (1877).

13 O.A.R. at pp. 165-6, 4 Cart. at p. 207, (1886).
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the learned judge observes :—* If it had not been
for the expression to be found in some judicial
utterances placing within very narrow limits the
powers of the Executive of the provinces, I should
have thought it too clear for argument, that the
powers formerly exercised by Lieutenant-Governors
of the wther provinces, and by the Governor-General
of Canada i reference to provincial matters, includ-
ing agreemfents, so-called treaties, with the Indians
for the extinguishment of their rights,* and granting
to them in lieu thereof certain reserves either for
occupation or for sale, were now vested exclusively
in the Lieutenant-Governors. The view that has

been sometimes expressed that they do not repre-)

sent Her Majesty for any purpose appears to me to
be founded on a fallacy, and to be taking altogether
too narrow a view of an Act, which is not to be con-
strued Itke an ordinary Act of parliament, but as
pointed out in The Queen ». Hodge, 9 App. Cas.
117, i to be interpreted in a broad, liberal, and
quusijpolitical sense* . . . There are severql
clauses of the British North America Act in which
his power to “dct in the name of the Queen is
expressly recognized, as, for instance, section 82,
which empowers him in the Queen’s name to sum-
mon the legislature. Inisection 72 the Lieutenant-
Governor of Quebec is™authorized to appoint legis-
lative councillors in the Queen’'s name, and the
provincial legislatures create Her Majesty’s Courts
of civil and criminal jurisdiction, the writs in which
are issued in Her Majesty’s name. And this view
appears to have received the direct confirmation of
the Privy Council in Théberge v. Laudry.”

1As to this see 12 C.L.T, at p. 163, and the notes to Proposition §3.
2See supra p. 33, seq.
32 App. Cas. at p. 108, 2 Cart. at p. 9, (1876).
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So again in Mercer v. Attorney-Seneral for Prop.7
Ontario," in which case it was urged that Lieutenant-
Governors in no sense represented the Crown, and sches
that therefore all seigniorial or prerogative rights, or
rights enforceable as seigniorial or prerogative rights,
such as escheats, of necessity belonged 'to the
Dominion, Ritchie, C.]., observes :—* To say that < Ritbie
the Lieutenant-Governors, Jbecause appointed by
the Governor-General, do not in any sense represent
the Queen in the government of their provinces is,
in my opinion, a fallacy ; they represent the Queen Govemon
as Lieutenant-Governors did before Confederation,m.
in the performance of all executive or administra-
tive acts now left to be performed by Lieutenant-
Governors in the provinces in the name of the

Queen ; and this is notably made apparent in sec- g .., .,

ton Ba. whi : . ~ call
tion 82, which enacts that ‘the Lieutenant-Governor g0 .

of Ontario and of Quebec shall from time to time, ¥

in the Queen's name, by instrument under the

Great Seal of the province, summon and call
together the legislative assembly of the province ’;

and with reference to which matter nothing is said

in respect to Nova Scotia and New Brugswick, the
reason for which is obvious, the executive authority

at Confederation continuing to exist,the Lieutenant-
Governors of those provinces were clothed with
authority to represent the Queen, and in her name And in the
call together the legislatures; and also in the:.‘-?e;{'-‘!:l .
section retaining the use of the Great Seals,? for the

Great Seal is never attached to a document except

to authenticate an act in the Queen’s name, such as
proclamations summoning the legislatures, commis-

sions appointing the high executive officers of the

S N —

15 S.C.R. at p. 63/, 3 Cart, at p. 28-9, (1881).

2Section 136.
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Prop. 7 province, grants of the pui)lic lands, which grants

No. 1 of
sect. 92,
B.N.A.
Act.

No. 1 of
sect. 92,

B.N A.

Act,

are always issued in the name of the Queen under
the provincial Great Seals.”?

And a little later on he refers to section g2, No. 1,
whereby provincial legislatures are empowered exclu-
sively to make laws in relation to ‘“the amendment
from time to time, notwithstanding anything in this
Act, of the constitution of the province, except as
regards the office of Lieutenant-Governor,” from
which, he says, he thinks a fair inference may be
drawn that, as the Lieutenant-Governor, under cer-
tain circumstances and in certain matters having
reference to provincial administration, represents
the Crown, the provincial legislatures are not per-
mitted to interfere with this office.*

1See per Ritchie, C.J., S.C., 5 S.C.R. at_pp. 634-5, 3 Cart. at
pp. 25-6.

2See, also, per Ritchie, C.]J., S.C., 5§ S.C.R., at pp. 643-4, 3 Cart. at
p- A3 In a report of Sir John Thompson, as Minister of Jystice, dated
July 16th, 1887, upon the Quebec Act of 1886, respecting the executive
power, 49-50 Vict., c. 96, which declared the Lieutenant-Governor, or
person administering the government of the province, to be a corpora-
tion sole, he says :—*‘ The office of Lieutenant-Governor is one of the
incidents of the constitution, and the authority to legislate in respect
thereof is excepted from the powers conferred upon the legislatures of
the provinces, and is exclusively vested in the parliament of Canada.
In the opinion of the undersigned, it is immaterial whether a legislature
by an Act seeks to add to or take from the rights, powers, or authori-
ties which, by virtue of his office, a Lieutenant-Governor exercises, in
either case it is legislation respecting his office ;” and he recommended
that the Act should be disallowed, and it was disallowed accordingly :
Hodg. Prov. Legisl.,, Vol. IL, pp. 58-9. [Iowever, in Attorney-
General of Canada ». Attorney-General of Ontario, 20 O.R. 222,
(1890), at p. 247, Boyd, C., speaking of No. 1 of section 92, *‘ which
forbids interference with the office of Lieutenant-Governor,” says :—
“ That veto is manifestly intended to keep intact the headship of the
provincial government, forming, as it does, the link of federal power ;
no essential change is possible in the constitutional position or functions
of this chief officer, but that does not inhibit a statutory increase of duties
germane to the office.” And so in his published argument before the
Court of Appeal in this case, elsewhere referred to, Mr. Edward Blake
says of this clause of the Act :—*‘ This means that those elements of
the constitution which can be properly deemed to he parts of the con-
stitution relating to the office of the Lieutenant-Governors are not to be
changed ; and for an obvious reason, because the Lieutenant-Governor
is the link between the federal and the provincial, aye, and between
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And reference may also be made to the despatch
of Lord Kimberley, Secretary of State for the
Colonies, dated November 7th, 1872, (referred to
per Taschereau, |., in this same case of Mercer v.
Attorney-General for Ontario),¥ where he says :—
“ And with reference to the question asked by Sir
Hastings Doyle, and submitted /by Lord Lisgar for
my decision, namely, ‘Whether the Lieutenant-
Governors are supposed to be acting on behalf of the
Queen,’ I have to observe that, while from the nature
of their appointment they represent on ordinary

occasions the Dominion government. there are never-
; openming :
theless occasions (such as the - . \ “or closing

of a session of the provincial lcgislﬂt\urc, the cele-
bration of Her-Ma4jesty’s birthday, the holding of a
levee, etc.) on which they should be deemed to be
acting directly on behalf of Her Majesty, and the
first part of the National Anthem should be played

the Imperial and the provincial authority ; he is the means of communi-
cation, he is the chain and conduit of Imperial as well as federal con-
nectiofl; and, therefore, his office in the constitution, his constitutional
position as a federal officer, is not to be affected.” And the Ontario
Court of Appeal (19 O.A.R. 31) and the m:\jnril)‘ of the Supreme
Court of Canada (23 S.C.R. 458) affirmed him in holding the Ontario
Act there/in question #mira wires, though it purported to vest
certain pgWwers, authorities, and functions in the Lieutenant-Governor
of Ongsrio, In the latter Court, however, Gwynne, J., says :-
‘“S9/to' extend the powers, authorities, and functions of the
Lieutenant-Governor of Ontario beyond those expressly vested in him
by the Constitutional Act is, in my opinion, a violation of the terms
of No. 1 of section 92 of that Act . . . An Act which purports to
vest in a Lieutenant-Governor of the province the royal prerogative in
excess of so much thereof as is expressly or by necessary implication
vested in him by the British North America Act must, I think, be held
to be an alteration of the constitution of the province as regards the
office of Lieutenant-Governor.” The other Judges of the Supreme
Court do not specially refer to this clause, Strong, C.]., and Fournier,
J., resting their decision in favour of the Act upon its precautionary
phrases—* So far as this legislature has power to enact,” etc.—referred
to in the notes to Proposition 32, infra, while Taschereau, J., simply
refers to the case of The Liquidators of the Maritime of Canada ». The
Receiver-General of New Brunswick, [1892] A.C. 437. See this case
further referred to infra pp. 113, seg.

10nt. Sess. Pap., 1873, No. 67
25 S.C.R. at p. 672, 3 Cart. at p. 55, (1883).
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Prop.7 in their presence,” as to which, however, it may

now seem to be a question how far Lieutenant-
Governors can be properly spoken of as repre-

senting the Dominion government.!

And it may be regarded as quite consistent with
the view of the position of the Lieutenant-Governor
expressed in the leading proposition, and with the
principle that the Crown is one and indivisible

throughout the Empire,* that in Attorney-General~”’

of Ontario ». The Niagara Falls International Bridge
Co.? it was held by Spragge, V.C., that the provin-
cial Attorney-General is the officer of the Crown
who must be considered to be present in the Courts
of the province to assert the rights of the Crown
and those who are under its protection, even in
respect of the violation of rights created by an Act

of the parliament of the Dominion.

And so it is

pointed out that it has never been doubted that the
Attorney-General of the province is the proper
officer to enforce those laws by prosecution in the

Queen’s Courts of the provinces.*

In the able argument, admirably reported, in the
same case from which the leading proposition is

1And for another case in which the view that Lieutenant-Governors
before Court do represent Her Majesty was upheld, see per Tessier, ., in Attorney-
General of Quebec y. Attorney-General of the Dominion, 2 Q.L.R. at

p. 242, 3 Cart. at p. 105.
2See supra pp. 81-2.

320 Gr. 34, 1 Cart. 813, (1873).

#Thus in Monk 2. Ouimet, 19 L.C.]. 71,(1874), the Attorney-General
of Quebec claimed a sum of money which it* was objected did not
belong to the province of Quebec, but to the Dominion government,

but Dorion, C.J., disposed of the contention by saying :—** Admitting

that this debt belongs to the Dominion, it cannot be denied that it
must be claimed by and in the name of Her Majesty, and that the
Attorney-General has the right to appear for Her Majesty in all the

Courts of justice in this province.
ment this sum belongs to does not arise here.”
eau, J., S.C.

at p. 83.

The question as to which govern-
So, also, per Tascher-
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taken before the Court of first instance,’ counsel for Prop. 7
the Crown, arguing that Lieutenant-Governors do
represent Her Majesty in respect to local provincial
matters, observe :—** By taking thc v?cw we have :;g:;:::;
presented, the whole scheme of union is made con-

sistent and harmonious. The Sovereign is not only

the chief, but the sole magistrate of the nation, and

all others act through her. The executive authority R e
is represented by the federal and provincial govern- Syereign
ments, reaching out in both directions, and covers i.',,f:f'g.f':i"

sense, the

the whole ground. In case it should be argued that gie'
because the Lieutenant-Governor, is appointed by ™**™*
the Governor-General he cannot be supposed to
represent Her Majesty, it may be well to refer to the

old plantations before the Revolution. The pro-.
prietors could select the governors, subject to the Lieatenant.
approval of the Crown. ¢ They were held to repre- pone the

ess

sent the Crown: Chitty on-the Prerogative, pp. represent
v g I the Queen

25, 26, 31, 32, 33. The Governor-General is because
- - ~ . . i 4 : appointed
the Queen’s representative, and in appointing the by the

Governor-
Lieutenant-Governor he does it on behalf of Her Geveral
Majesty.”* And in his judgment in that case,
Fraser, J.,* expresses the matter in very much the Per
same words as the Privy Council in our leading —3
proposition, saying that it would seem to him that:—
“ While the Dominion Executive act for the Crown

in federal matters, the provincial Executive act for

1 Sub nom. The Provincial Government of the Province of New Bruns-
wick #. The Liquidators of the Maritime Bank, 27 N.B. 379, (1888).
It is also observed in this argument that the oaths of effice of Governor-
Generals and Lieutenant-Governors are precisely alike. They are given
in Dom. Sess. Pap., 1884, Vol. 17, No. 77. The commissions of sev-
eral of the Lieutenant-Governors of Quebec, it may be noted, are also
set out, #., No. 77, &.

?As to which, see The Liquidators of the Maritime Bank of Canada
v. The Receiver-General of New Brunswick, [1892] A.C. at p. 443,
supra pp. 93-4.

327 N.B. at p. 396.

N\
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_Prop. 7 the Crown in matters of provincial concern;” and he

adds, at p. 400 :—*‘ In regard to the powers of the
Executive, great and extensive changes were made,”
(sc., by the British North America Act), “but in the
changes that were made I cannot see anything in
the British North America Act which takes away or

tter . . . .
Mabndges the executive authority (by which I mean

Act

Dicta
denying
that
Lieutenant-
Governors
represent

er
Majesty.

Lenoir v,

Ritchie.

the provincial executive authority) in respect of all
subjects and matters which by the Act are de-
clared to be provincial, and which are left to be
dealt with by the provincial Executive and provincial
legislatures.”?

On the other hand, there have been dicta of many
judges to the effect that Lieutenant-Governors are
not representatives of Her Majesty, and the matter
was much discussed in Lenoir v. Ritchie,* where the
contention affirmed by the judges of the Supreme
Court of Nova Scotia, that, the assent of the Crown
having been given to Acts of that province author-
izing the” Dieutgnant-Governor to appoint Queen'’s
Counseland grant patents of precedence to members
of the provincial Bar, this must be taken as a legis-
lative declaration of the waiver and transference
of the “Sovereign’s functions, and that consequently
all objections taken to the Acts on the ground that
they were an unauthorized interference with the
prerogative belonging to the Crown of regulating
precedence at the Bar were unfounded,” was not

11t is almost needless to observe that neither in this case noPin any
other is it suggested that the British North America Act intended the
position of the Lieutenant-Governors in any province to be different from
that of those in the others, and Fraser, J., in this case (27 N.B. at
p- 400), expressly repudiates any such notion. See also Proposition 52.

#3S.C.R. 575, 1 Cart. 488, (1879). The judgments of the judges of the
Supreme Court of Nova Scotia in this case are printed in Can. Sess.
Pap., 1877, No. 86, including the portion thereof dealing with the ques
tion raised as between the new and old Great Seal of the province,
which Mr. Cartwright has omitted.
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upheld by the judges of the Supreme Court (;fl"_','"
Canada.®

But with reference to our immediate subject, we e,
may observe that in this case of Lenoir v. Ritchie/:
Taschereau, J., says® :—* It seems to me that the
theory(that the Queen is bound by certain statutes
becauge she is a party thereto can have no application
whatéver to the provincial statutes. In the federal
parliament, the laws are enacted by the Queen, by
and with the advice and consent of the Senate and

the House of Commons. Not so in the provinces. Lieutenant-

Governors

Their laws are enacted by the Lieutenant-Governors are officers

of the

and the legislatures. The Governor-General is Dominion

government .

appointed underthe Roval Sign Marfual-and Signet ; But see
p supra

the Lieutenant-Governors are not even named by pp.rora
the Governor-General, but by the Governor-General

in Council. They are officers of the Dominion
government.,”

And, again, in this case,® Henry, J., says :—*“ The & =,
Queen has not signified her assent to the local Act
ig question. By the provisions of section go of the
#Imperial Act, the Governor-General, and not the
Queen, assents to local Acts made in his name, as
provided. The Lieutenant-Governors are appointed,
not by the Queen, but by the Governor-General in
Council. It cannot, therefore, be successfully con-
tended that the Queen has assented to the local Act
in question.” And, again, Gwynne, J., says* :—
“The Dominion of Canada is constituted a quasi-
Imperial power, in which Her Majesty retains all
her executive and legislative authority in all matters

1See the notes to Propositions 8 and 9, infra pp. 177-9.
23 S.C.R. at p. 623, 1 Cart. at p. 520.

83 S.C.R. at p. 613, 1 Cart. at p. 519,

(3 S.C.R. at p. 634, 1 Cart. at pp. 540-1.

\
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not placed under the“executive control of‘the pro-
vincial authorities in the same manner as she does
in_ the British Isles; while the provincial govern-
ments are, as it were, carved out of, and subordi-
nated to, the Dominion. The head of their executive
government is not an officer appointed by Her
Majesty or holding any commission from her, or in

.any manner personally representing her, but an

officer of the Dominion government, appointed by
the Governor-General acting under the advice of a
council, which the Act constitutes the Privy Council
of the Dominion. The Queen forms no part of the

provincial legislatures, as she does of the Dominion
parliament.”?

. %
But with these words of Gwynne, J., we may con-
trast the passage from the judgment of the Privy
Council in the case from which our leading propo-

1For other refgrences and dicta expressive of the view that Lieuten-
ant-Governors are not Her Majesty’s representatives, or, at all events,
not her direct representatives, see per Gwynne, J., in Lenoir 2. Ritchie,
3 S.C.R. at pp. 637-9, 1 Cart. at. pp. 543-5; per Gwynne, J., in Mercer
v. Attorney-General for Ontario, § S.C.R. at p. 711, 3 Cart. at pp. 83-
4 ; per O'Connor, J., in Gibson z. McDonald, 7 O.R. at pp. 420-1,
3 Cart. at pp. 329-30, (1885) ; per Harrison, C.]., in Regina ». Amer.,
42 U.C.R. at pp. 407-8, 1 Cart. at p. 740, (1878), as to which case see
Todd’s Parl. Gov. in Brit. Col., 2nd ed., at pp. 596-7 ; per Tascher-
eau, J., in Mercer ». Attorney-General for Ontario, 5§ S.C.R. at
p. 671, 3 Cart. at p. 54, (1881) ; per Taschereau, J., in Attorney-Gen-
eral of Quebec ». Attorney-General of the Dominion, sué nom., Church
v. Blake, 1 Q.L.R. at pp. 180-2, 3 Cart. at p. 114, where he says :—
‘* Under our constitution, the sovereignty is at Ottawa. It is only there
that Her Majesty is directly represented” ; per Taschereau, J., in
Quewn v. Bank of Nova Scotia, 11 S.C.R. at p. 24, 4 Cart. at p, 408,
(1888), where he declares that Lieutenant-Governors ‘‘in the perform-
ahce of certain of their duties as such under the British North America
Act may be said to represent Her Majesty, in the same sense and as
fully, perhaps, as Her Majesty is represented, for instance, by justices
of the peace, constables, and bailiffs, ingthe execution of their duties” ;
per Ramsay, |., in £x parte Dansereaun, Cotte’s case, 19 L.C.J. at
p. 215, 2 Cart. at p. 224, where he declares that the Queen forms no
part of the provincial legislatures, and that she could not in her own
person sanction a Bill of the local legislature, though she names the
officer who shall perform this duty ; per Ramsay, J., in Attorney-Gen-
eral ». Reed, 3 Cart. at p. 219; per Taschereau, J., in Lenoir .
Ritchie, 3 S.C.R. at p. 622, 1 Cart. at p. 528, (1879).
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sition is taken, The Liquidators of the Maritime Prop.7
Bank of Canada v. The Receiver-General of New
Brunswick,' where they say:— “ Their lordships
do not think it necessary to examine in minute
detail the provisions of the Act of 1867, which no-
where profess to curtail in any respect the rights and B.N.A. Act

> . k X does not
privileges of the Crown, or to disturb the rc]utlunslhl\lurb the
. . 5 > relations
then existing between the Sovereign and the prov- between the
Sovereign

inces. The object of the Act is neither to weld the and the

provinces.

provinces into one nor to subordinate provincial
governments to a central authority, but to create a
federal government in which t?cy should be repre-

sented, entrusted with the exclusive administration alf,'?;ﬁ}ﬂ';‘.‘"m
of affairs in which they had a common interest, each subordinate

provincial

province retaining its independence and autonomy, governments

> a central

that object being accomplished by distributing suthority.
between the Dominion and the provinces all powers
executive and 'legislative, and all public property

and revenues which had previously belonged to the Butto

Create a

provinces ; sothat the Dominion government should federal

government

be vested with such of those powers, property, and for adminis-

tration of

revenues as were necessary for the due performance affairs of

- common

of its-constitutional functions, and that the remain- interest.
der should be retained by the provinces for the pur-

pose of provincial governments.”*

In Molson v. Lambe,?® objection was actually taken
to an Act of the Legislature of Quebec because it
purported to be made and enacted by Her Majesty yqe of Her
the Queen, while it was alleged that Her Majesty ,‘T:',‘.{:‘;‘,’._"I
provincia

the Queen had no right or title to pass Acts binding [egisiation
on the, province of Quebec, but this point was aban-

doned before the Supreme Court of Canada. How-

1(1892) A.C. 437, at pp. 441-2.
2See Propositions 61 and 64, and the notes thereto.

315 S.C.R. 253, M.L.R. 2 Q.B. 381, 1 S.C. 264, § Cart. 334,
(1887-8).
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Prop. 7 ever, we find, in 1875, the then Minister of Justice
~ upholding the proposition in one of his reports, that :
—* The Queen, not being in any way an enacting
party or power of the provincial legislature, Her
Majesty’s name -is improperly used in provincial
legislation.”?

The And while upon the subject of the status of pro-
rasher . . . - . .
Case. vincial Lieutenant-Governors, it may be worth while

to refer to the views expressed by Begbie, C.].,
in the Thrasher Case,* where, speaking of the
ambiguity in the use of the epithet ‘provincial,”
o he says:—* We may witly equal propriety speak of
Pegbie,  a provincial lieutenant-fovernor or a provincial
deputy adjutant-general, or, on the other hand, of a
provincial minister or a provincial superintendent or
minister of education. But the same epithet.means
of werd " two very different classes of officials. The former
amevm - are allotted to, the latter derive from, the province.
In the (lll‘('\\;ilS(,‘ are meant officers appointed and
authorized by some power without, 7.e., by the Do-

,};Iininn, to perform certain duties in the province.
‘In the other case the officials draw all their authority
from within the province itself. The former owe
no allegiance to the province, nor any duty, except
indirectly, having to carry out, according to their
respective commissions, the laws duly established
in the province, whether common law or statute laws;
and as to statute laws, whether of Imperial, Domin-
ion, or provincial enactment . . . They are not,
however, €esponsible to any provincial authority,

but only to the ‘Dominion, whose creatures they are
and whose mandate they bear. The latter class

1Hodgins' Prov. Legisl., Vol. 1., at p. 99. But see Todd’s Parl.
Gov. in Brit. Col,, 2nd ed., pp. 439-40.

21 B.C. (Irving) at p. 161.

of offic
under
[ thinl
sight «
Act, L
which
To
seem t
to say
that :-
prerog
cases i
in the
hersell
like n
Attorn
ernor-
Her N
to hin
the e»
limits
tion f
unwri
Engla
instru
him.”
to exe
of pre
Gover
them.

So,
th(' (l



PRovINCIAL LIEUTENANT-GOVERNORS. 109

of officials owe allegiance to the province, and are Prop.7
under its sole authority, being of its creation. And

[ think this distinction has been sometimes lost

sight of in discussing the British North America

Act, leading to apparent anomalies in that Act
which do not really exist.”

To return to the leading proposition, it would
seem to follow from it that it is altogether incorrect ot correct
to say with Taschereau, J., in Lenoir v. Ritchie,’ Govemor-’
General

alone
exercises

prerogatives of the Queen in her name in all the e

2 . . . . prerogatives
cases in which such prerogatives can be exercised of the
. e . Queen.
in the Dominion by any one else than Her Majesty v
herself.” The same learned judge, however, said in
like manner, in Attorney-General of Quebec v.
Attorney-General of the Dominion?:—* The Gov-
ernor-General alone is the direct representative of

. » e Or that he

Her Majesty in and for the whole Dominion, and alove is her

direct repre

to him alone, as 'such representative, is entrusted sentative

that :—*“ The Governor-General alone exercises the

the exercise of the royal prerogatives, within the
limits fixed by the constitution (and this constitu-
tion for the Dominion is partly written and partly
unwritten), either resulting from our dependence on
England, or still further prescribed by the special
instructions which Her Majesty is pleased to-give

Lieutenant-
Governor
exercises

him."” It would certainly seem that the proper person royal

: ' - prcmgnlive\
to exercise the prerogatives of the Queen in matters in matters.

o . : of provincial
of provincial government must be the Lieutenant- government
Governor, who is her representative in respect to

them.

So, too, it would seem impossible now to defend Per Tessier,

. . . , aliter.
the dictom of Tessier, J., in Attorney-General of

'35.C.R. at p. 624, 1 Cart. at pp. 530-1.

1 Q.L.R, at p. 181 (sué mom., Church ». Blake), 3 Cart. at p. 114.
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Prop.7 Quebec v. Attorney-General of the Dominion,?
' ~ where he observes that the statement that it is the
Governor-General,and not the Lieutenant-Governor,

who is the ‘Queen’s representative is ‘ true in
regard to the special attributes of royalty which

Her Majesty can delegate and confer by and in

virtue of her royal prerogative and instructions ; but

itis not true in regard to those matters over which Her
Majesty the Queen has no longer any direct power,
suchas the publiclands and the rights of property,and

The Privy civil rights in each’ province.” For, just as in The
: Liquidators of the Maritime Bank v. The Receiver-
General of New Brunswick,? the Privy Council

point out that the act of the Governor-General and

his Council in appointing Lieutenant-Governors is,

within the meaning of the British North America

Act, an act of the Crown ; and that ““a Lieutenant-
Governor, when appointed, is as much the represen-

Delegated  tative of Her Majesty for all purposes of provincial

powers of

(fetenant- sovernment as the Governor-General himself for all
cC fro .« o

Her Majesty PUTpOses of Dominion government,” so any powers
hrough th . . . . . a
Goougn ™ which under his commission and instructions a

General- Governor-General can confer upon Lieutenant-Gov-
ernors of provinces must be considered to be dele-
gated to them by Her Majesty as much as are those
which she delegates and confers upon the Gover-

nor-General.

Howfar =~ The Governor-General, then, and the Lieutenant-
manner  Governors of provinces being alike, in their respec-
Generals  tive spheres, the representatives of Her Majesty,
Lieutenant- the question remains how far and in what manner
‘,‘,'i',,,";';‘):} they are invested with the power and duty of gxer-
:’;’:{,‘,‘f‘f",i,:f cising her royal prerogatives. Under the general
powers.

12 Q.L.R. at p. 241, 3 Cart. at p. 105, (1876).

2(1892] A.C. at p. 443.
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practice throughout the Empire, ‘“the Queen,” as
Sir W. Anson says in his recent work on the Crown,
‘“is represented in each colony by a governor, who
is appointed by commission, ;y’ul who is limited as
to his powers by the letters p&ent which constitute p ., 1,
his office, and the instructions which inform him in & com

missions and
instructions

detail of the manner in which his duties are to l;e
fulfilled,”* and in the case of the Governor-General,
and of the “provincial ‘Lieutenant-Governors also,
we should look to their commissions and instructions
to see with what prerogative powers they have been
invested. Furthermore, as we have already seen
(supra pp. 98-9), power to represent the Queen in cer-
tain specified matters has been expressly conferred B
upon Lieutenant-Governors by various sections of the - oy L g
British North America Act, and so also has it been B.N.A. Act.
upon the Governor-General.* But a somewhat
startling theory has been recently advocated, or
rather insisted on, by the Ontario government in
connection with this subject, so far as relates to

A new

Canada, in a despatch from the Lieutenant-Governor ™"

to the Secretary of State, of January 22nd, 1886.°
The contention in that despatch is that all govern-

ment and all executive authority are matters of pre-

rogative, and that :—* The Lieutenant-Governor is
entitled, virtute officii, and without express statutory
enactment, to exercise all prerogatives incident to
executive authority in matters over which provincial
legislatures have jurisdiction, as the Governor-

1At p. 260. See Musgrave v. Pulido, § App. Cas. atp. 111, (1879);
Hill z. Bigge, 3 Moo. P.C. at p. 476, (1841); Cameron z. Kyte, 3
Knapp's P.C. at p. 344, (1835). Also the judgment of Strong, C.J.,
in the pardoning power case, Attorney-General of Canada ». Attorney
General of Ontario, 23 S.C.R. 458.

2See sections 11, 24, 34, 38, 55, 58, 59, 63, 75, 82, 85, 90, 96, 99,
131, 134.

'Ont. Sess. Pap., 1888, No. 37, at pp. 20-22.
f 37 Pl
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prop.7 General is entitled, virtute officiz, and without any

statutory enactment," to* exercise all prerogatives
That they jncident to executive authority in matters within
are vested,

:}?:Z"wam the jurisdiction of the federal parliament; a Lieu-
all preroga- tenant-Governor has the administration of the royal

tives
incident to arnoative e e EEe o
incident to - prerogatives as far as they are capable of being

authority in exercised in relation to the government of the prov-

matters

e ince ; as the Governor-General has the adminis-
spheres.  tration of them, so far as they are capable of being
exercised in relation to the government assigned
to the Dominion In the absence of any
express delegation or legislation, my government
insist that the Governor-General and Lieutenant-
Governors have respectively, under their commis-
sions, all powers necessary and proper for the
administration of their respective governments, all
powers usually given to or gxercised by colonial
governors.” And this view is defended thus:—* My
government do not question that ‘it is a well-estab-
Contention Jished rule, gederally speaking, in the construction

that rule

et rowt of Acts of parliament, that the King is not included

nbt affected

by general - 1 nless there be words to that effect ; for it is inferred

statutory

Bhere not  prima facie that the law made by the Crown with

where not

ol . .
ey, the assent of Lords and Commons is made for sub-

mentioned,

mebe jects, and not for the Crown.” But what they claim
B.N.A-Actis, that this reason does not apply to an Act the
express object of which is to grant a constitution, a
legislature and an executive, to colonies of the
Empire.! My government insist that all govern-
ment and all executive authority are matter of
prerogative, and that in a sense legislation is so like-
wise, for the royal assent is necessary to legislation.
In the case, therefore, of a constitutional Act there
is no presumption that general provisions contained
in it were not intended to include any matter of

1See supra pp. 28-40.
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prerogative which, in the absence of the rule of Prop.7
interpretation referred to, would be covered by the
general words employed. My government inform

me that they are not aware of any judicial authority

for applying the rule, and they claim that it is not I deals
applicable, to an Act by which ‘Her Majesty, by :.":‘u:sf
and with the advice and consent of the Lords prerogative.
Spiritual and Temporal and Commons in Parliament
assembled,’ grants to one of her colonies a constitu-

tion for regulating its own affairs in legislation and
government. Such a constitution cannot be created
without dealing with prerogative. The British

North America Act from beginning to end deals

with matters of prerogative, and mostly withdut

any express naming of the Queen.”

And in the Pardoning Power, or Executive Power The Padon.
case, Attorney-General of Canada v. ;\tt(\rn‘_"\'-‘:v':“'.l\:‘ucl:;c
General of Ontario,* Mr. Edward Blake >trcnuousl_\'} e
argued in support of this view.? It was not, how-
ever, necessary to the.determination of that case to
decide the matter, and only one judge, Burton, J.A.,
referred to it in giving judgment. That learned :;f"”u“_J .
judge, however, says®:—‘‘I have always been of
opinion that the legislative and executive powers
granted to the provinces were intended to be co-

extensive, and that the Lieutenant-Governor became

entitled, virtute officii, and without express statutory
enactment, to exercise all prerogatives incident to
executive authority in matters in which provincial

'20 O.R. 222, 19 O.A.R. 31,23 S.C.R. 458, (1890-4). See the
case further referred to in the notes to Propositions 8 and o, infra

pp. 130-3.

?See his argument before the Court of first instance as reported
20 O.R. 222, and before the Ontario Court- of Appeal, as published
verbatim by the press of the Budget, 27 Melinda Street, Toronto,
1892, under the title, ‘“ Executive Power Case.”

'19 O.A.R. at p, 38.

Al

g
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Prop. 7 legislatures have jurisdiction ; that he had, in fact,

delegated to him the administration of the royal
\l|ll;wm prerogatives as far as they are capable of being
this theory. exercised in relation to the government of the
provinces, as fully as the Governor-General has the
administration of them in relation to the govern- i

ment of the Dominion.’"?

1In his * Letters upon the Interpretation of the Federal Constitutiony”

So also per (first letter), already several times referred to, Mr. Justice Loranger
Loranger, J. reaches a similar conclusion. He argues (pp.10-11) that inasmuch as
sovereignty is indivisible, inasmuch as in both public and private law

it is a principle that the powers exercised by the representative are,

unless limited, identically those of the person represented, and inas-

much as the British North America Act does not contain any restric-

tions, the Privy Council by recognizing in The Attorney-General of

Ontario . Mercer, 8 App. Cas. 767, 3 Cart. 1, the power of Lieutenant-
Governors of provinces to exercise a right appertaining to the royal
prerogative, that of claiming the right to escheats, has recognized all

the others. This, however, would seem to be making the Lieutenant-
Governors viceroys in respect to provincial matters, whereas it is well

Sed guarve. decided that a colonial governor under the British system is not a
viceroy, but is vested with an authority limited by the terms of his
commission and instructions, and, of course, by the terms of any valid

statute conferring authority upon him, or regulating his powers:

Musgrave ». Pulido, L.R. § App. Cas. 102; Todd's Parl. Gov. in

Brit. Col., 2nd ed., p. 34, seg. and passim. Itis submitted, with great

deference, that the view expressed by Burton, J.A., in the passage

above cited, and contended for by Mr. Edward Blake, as above stated,

Colonial is not in accordance with what Strong, C.J., in his judgment in the
ot~ Executive Power case, 23 S.C. R. at pp. 468-9, speaks of as ““the general
viceroys. constitutional law of the Empire,” #nfra p. 180. It is part of the

general view elaborated by Mr. Blake in his argument above referred to,
namely, that the provinces, on the one hand, and the Dominion, on the
other, are possessed under the British North America Act, and subject
to its provisions, with complete sovereign powers, as well executive as
legislative, within their respective spheres; whereas it is submitted that
in accordance with the general law of the Empire, such powers of the
Crown as are not expressly conferred by the British North America
Act, or have not been dealt with by statute, local or imperial, exist,
whether in the Dominion or the provinces, only by delegation from the
Sovereign of Great Britain, and, until so taken possession of, as it
were, by statute law, can be withdrawn, or modified and regulated, by
5’6“"‘:["’\:‘ the Sovereign, acting under the advice of her Imperial Ministers, as
control in  to the Governor-General directly, and as to Lieutenant-Governors
Imperial mediately through the Governor-General. And this seems entirely
government. horpe out by the correspondence with the Imperial government over

the Nova Scotia Great Seal case. It will be remembered that sec-

tion 136 of the British North America Act provided that ** until altered

by the Lieutenant-Governor in Council,” the Great Seals of Ontario

and Quebec should be the same as those of Upper and Lower Canada,

respectively, before the union as the province of Canada. 3ut there is
no provision in the Act as to the Great Seals of Nova Scotia and New
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As already stated, none of the other judges who
sat on this case passed upon the matter, but
Strong, C.J.,, and Gwynne, J., speak in such a
manner as clearly shows that they would not have
upheld it.?

By a curious coincidence, in the Australian colony
of Victoria a similar theory as to the right to exer-

cise all prerogative powers“relating to the local

affairs of the colony being vested in the Governor,
by virtue of the Constitution Act, though - not

Brunswick. Accordingly in a despatch of August 23rd, 1869, Lord
Granville, after taking the advice of the law officers of the Crown,
states that he entertains no doubt that in Her Majesty alone is vested
the power to change at will the Great Seals of the provinces of New
Brunswick and Nova Scotia, but that he was advised that the assent
of the Crown being first obtained local Acts afterwards'assented to by
the Crown would be a legal mode of empowering their Lieutenant-
Governors to alter the Great Seals of thos€ provinces from time to
time : (Can. Sess. Pap., No. 86, at p. 7). This shows that in the view
of the law officers of the Crown the prerogative power even over so
very local a matter as the form of the provincial Great Seals, not
having been expressly dealt with by the Act, was vested (not in the
Lieutenant-Governors, virtute officii, as Mr. Blake would have it), but
in Her Majesty. Nevertheless, with the prior assent of the Crown
(such requirement being apparently in accordance with the usage of
the Imperial parliament before dealing by statute with the prerogatives
of the Crown ; see infra p. 178, n. 1), a local Act might be passed,
probably under No. 16 of section 92,—‘‘ matters of a merely local or
private nature in the province,”—~in reference to the matter. The
point, however, is not without importance, for any such Act is subject
to disallowance by the Governor-General in Council, and it is a very
different thing that provincial legislatures should have control over royal
prerogatives immediately relating to the subjects over which they have
legislative jurisdiction, from the Lieutenant-Governors having such pre-
rogatives vested in them wirfute officii. As to the power of Canadian
legislatures to affdct the royal prerogatives, see infra pp. 176-184. And
as to the Nova Sfotia Great Seal case, see further-infra p. 134, n. 15N

123 S.C.R. 458. In The Liquidators of the Maritime Bank of Canada
v. The Receiver-General of New Brungwick, 20 S.C.R. at p. 698,
however, Taschereau, J., says :—*‘In my opinion, under the British
North America Act the executivg powet in the provinces is, as a
general rule, vested with the same"rights and privileges in the adminis-
tration of the functions, powers, and duties thereto assigned under this
Act as are attached to analogous functions, powers, and duties of the
executive authority in England ;” and he says that such was his
opinion when he decided Church ». Middlemiss, 21 L.C.]. 319, (see
supra p. 97), adding :—** Though I admit now that in order to reach
this conclusion it is not necessary to hold, as I did in that case, that
Her Majesty forms part of the provincial executive authority.”

115
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expressly therein conferred, was propounded by
counsel, and received the support of the Chief
Justice of the Supreme Court of the colony, and of
one of the other judges in the recent case of Toy v.
Musgrove,! though the four remaining judges took
the other view, namely, that certain of such pre-
rogatives, and no others, were, by the provisions of
the Constitution Act and his commission, conveyed
to the Governor as representative of the Queen.
The Chief Justice sums up his conclusion on the
point thus?:—* The executive government of Vic-
toria possesses "and exercises necessary functions
under and by virtue of the Constitution Act similar
to and co-extensive, as regards the internal affairs
of Victoria, with the functions possessed and exer-
cised by the Imperial government with regard to
internal affairs of Great Britain.”” Therefore, with
entire consistency, he held that, in the exercise of
his powers as head of th‘(- executive government of
Victoria, the Governor was not an agent of the
Crown, nor an officer of the Secretary of State for
the Colonies:—“A new and distinct authority is
conferred upon him by law on his appointment; he
is created, for all purposes within the scope of the
Constitution Act, the local Sovereign of Victoria,”
and he held that the Crown had no longer any right
to “instruct”’ the Governor with reference to the
exercise of his powers as such head of the executive
of the colony, and that anything to the contrary
in his commission or instructions was illegal and
void. At the same time he admits, of course, that
‘“all the prerogatives and powers of the Sovereign

114 V.L.R. 349, (1888), referred to, but not discussed, by Strong,
C.]., in the last-mentioned case of Attorney-General of Canada 2.
Attorney-General of Ontario.

214 V.L R. at p- 397.

are nc
in Vic
advice
Victor
negoti
enteri
holdin
states,
an act
to be
Goverr
And sc
the Cr
restrict
in the
missiorn
to be e;
of such
preroga
of the p
conduct
our syst
as an |
(without
effect), a
of the Ci

But, a
not conc
pl‘(_‘r()guu
excluding
properly
of the ¢«
under th

114 V.L.F




RoYAL PREROGATIVES IN AUSTRALIA. 117

are not vested by law in the Queen's representative Prop. 7
in Victoria, nor can all of them be the subject of
advice to the Governor by the Queen’s ministers for
Victoria. The prerogatives of war and peace, of
negotiation and treaty, together with the power of
entering into relations of diplomacy or trade, and
holding communication with other independent Thoush not

possessing
states, to some one, or all, of which the power to do all prs-

rogatives.
an act which shall constitute an act of State appears
to be annexed, have not been vested in the
Governor of Victoria by law express or implied.”
And so Kerferd, J., in the same case, says':—*If
the Crown,” (sc., in the (‘,()l()n_\' of Victoria), ‘““is
restricted to the use of those prerogatives mentioned
in the Constitution Act and the Governor's com-
mission, then all other prerogatives must be deemed

to be excluded. I can find no authority in support $o also per

Cerferd, |

of such a contention . . Iwould say that all the
prerogatives necessary for the safety and protection
of the people, the administration of the law, and the
conduct of public affairs in and for Victoria, under
our system of responsible government, have passed
as an incident to the grant of self-government
(without which the grant itself would be of no
effect), and may be exercised by the representative
of the Crown on the advice of responsible ministers.”

But, as already stated, the other four judges did
not concur in this view, but held that, even if the
prerogative power then in question, viz., that of
excluding aliens from entering the colony, could be
properly regarded as one relating to the local afféirs
of the colony, yet the Governor had it not either
under the Constitution Act or his commission and

114 V.L.R. at pp. 409, 411.
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Prop. 7 instructions. Wrenfordsley, J., says':—* I am not

~ aware of any authority to the effect that in a
A . settled colony like Victoria the Act of Constitution
fordsley, . carries with it powers outside or beyond the exact
terms of the grant itself.” A’Beckett, J., says: —
“Assuming that the right to exclude aliens st

And per

j\_“““”“‘ sisted in England as part of the royal prerogativ

when our Constitution Act was passed, I can fir{c

nothing in the Act, or in the system of governmen

which it originated, authorizing the exercise of this

right by the advice of Ministers in Victoria. It was

argued that the authority must be given because

responsible government was given, as if the phrase

‘ responsible government ' had a. definite, compre-

Responsible - 2 H 3 ‘/ .
governmesi hensive meaning, necessarily including the power in
Dy NO means . o i .

necessitates question. The phrase has, to my mind, no such
such a -

theory.  force. Responsibility may attach to persons having

powers strictly limited, and its existence does not
indicate the extent of the authority from which it
arises. For this we must .look to the terms in

which the authority was conferred, that is to say,

to the Act of parliament establishing the system,

and to the documents delegating powers to the

governor who administers it, to ascertain whether

by express words or necessary implication the right

So, also, per to exclude aliens has been given.” Lastly, Holroyd,
Holroyd, ] - -

]., says, in a passage which also seems worth
quoting*:—*‘‘ By the Constitution Act itself certain

powers are conferred upon the Governor, similar to
some of those which in the United Kingdom the
Queen enjqys as her exclusive privilege, notably
that of proroguing the Council and Assembly, and

114 V.L.R. at p. 437. As to constitutional limitations of the powers
of colonial legislatures in respect to providing for the removal of
persons out of their jurisdiction to other places, see thé notes to
Proposition 26.

214 V.L.R. at p. 429. See, also, per Williams, J., S.C. at p. 410.
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dissolving the Assembly; that of appointing any Prop.7
officers liable to retire on political grounds, and that
of appointing, with the advice of the Executive
Council, all other public officers under the govern-
ment of Victoria. Powers of this class having been
bestowed in express terms, we ought to presume,
according to the ordinary rule of (‘unstl‘m'titﬂ.
no others of the same class were intended to
The rule is not one of universal application, Hut, in
the present instance, it should be rigidly applied,
inasmuch as it is still a fundamental maxim, that the crown not
Crown is not bound by any statute, unless expressly oty
therein named, and, as a corollary, the royal prvrn-mmm“
gative cannot be touched except in so far as therein
expressed. It is, moreover, conceded that the
exclusion of aliens is not a local affair in its conse-
quences, which might affect the whole Empire ; and
that circumstance furnishes an additional reason for
not implying an intention on the part of the Home
Government to vest in the Governor a power which
his advisers here might recommend him to execute, in subject to
a manner detrimental to Imperial interests. EXcept actment, the
in so far as his position has been altered by ln)_\‘X(i\'(‘\hj:l\‘\.::;\.lnr
enactmentgof the Home. parliament, or by SOME are restrict
¢ ed to those
statute passed here and assented to by Her Majesty, provided for
the Governor himself i1s the, servant of the (‘lu\\n,:-'-li:?:»lr:::‘f'»:l
tied down by his commission and instructions, It
is not pretended that he Has been permitted by
either to shut out or to remove aliens: and if no
such authority has been distinctly vested in him
by statute, or delegated to him by the Queen, we
may safely conclude that-he does not possess it.”
The case was carried to the Privy Council,! but the
appeal was decided on other grounds, and their
lordships say that, this being so, they do not deem

111891] A.C. 272.
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{ Prop.7 it right to express any opinion on ‘ what rights
& " the ‘executive government of Victoria has, under

ke Privy - the constitution conferred upon it, derived from the
! Crown.” It involves important<angiderations and
~points of nicety which could only be properly dis-
cussed when the several interests concerned were
represented, and which may ‘ never become of
practical importance.’!

To return to the British North America Act,
there are express enactments in it which seem very

Express  Clearly to show, in opposition to the theory of the
',“";\}f;\i‘."j\"(.‘l"apportionmcnt by it of royal prerogatives in rela-

‘ opposed e tion to Canada above referred to, that all preroga-
they: tive functions and powers not specifically bestowed

by its provisions upon the Governor-General or

Lieutenant-Governors remain vested in Her Majesty.

seet.9.  Thus, in section g, the executive government and
authority over Canada is declared to continue and
be vested in the Queen; by section 14 it is provided

. Sect. 14.  that it shall be lawful for the Queen, if she thinks

, fit, to authorize the Governor-General from time to

“ time to appoint deputies; by section 15, that the
Sect. 15

command-in-chief of the naval and military forces

11t appears that on December 22nd, 1869, the Legislative Assembly
of Victoria went so far as to ‘pass the following resolution (Parliamen
tary Debates, Vol. 9, pp. 2670-¥) :—*‘ That the official communication
of advice, suggestions, or mstructions by the Secretary of State
for the Colonies to Her Majesty’s representative in Victoria on any
subject whatsoever connected with the administration of the local
government, except the giving or withholding of the royal assent to
or the reservation of bills passed by the two Houses of the Victorian
parliament, is a practice not sanctioned by law, derogatory to the
independence of the Queen's representative, and a violation both of
the principle of responsible government and of the constitutional rights
! ¥ of the people of this colony.” It seems, however, that no notice was
taken by the Imperial government of this protest, and the practice
condemned in the resolution remains unaltered. See 14 V.L.R. at
p- 385. The royal instructions are directly referred to in section §5 of
the British North America Act : see Todd’s Parl. Gov. in Brit. Col.,
2nd ed., at p. 35, seq.
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continues and is vested in the Queen; and by
section 16, that, until the Queen otherwise directs,
the seat of government of Canada shall be Ottawa.
The matter may or may not prove to be of much
practical importance, but if the true meaning
and intent of the theory under discussion is that
the Imperial government cannot now instruct the
Governor-General, and through the Governor-Gen-
eral the provincial Lieutenant-Governors, as to how
they shall respectively exercise such prerogative
powers in relation to Canadian affairs, as have not
been regulated by valid statutory enactment, it is
difficult to see how it can be said, as is said by the
Judicial Committee in the case already referred to
of The Liquidators of the Maritime Bank of Canada
v. The Receiver-General of New Brunswick,! that
the provisions of the British North America Act
‘““nowhere profess to curtail in any respect the
rights and privileges of the Crown, or to disturb the
relations then subsisting between the Sovereign and
the provinces.” Rather it may be said, in words
suggested by another passage in that judgment,
that, according to this view, the Governor-General
and the Lieutenant-Governors, aftd not the Queen,
whose deputies they are, became the sovereign
authorities of the Dominion and the provinces
respectively when the Act of 1867 came into
operation. No such view, it is submitted, is neces-
sarily involved in that maintained in connection
with the next proposition, that executive power is,
in the absence of restraining enactment, to be
deemed correlative to and co-extensive with legisla-

1[1892] A.C. 437, at p. 441. See supra pp. 85-6. /n re Samuel
Cambridge, 3 Mo. P.C. 175, (1841), may be referred to in this con
nection.
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Prop. 7 tive power, even though such executive power be of

Lord
Granville.

LEGISLATIVE POWER IN CANADA.

a prerogative character.”?

1The despatch of Lord Granville to Sir |. Young, of February 24th,
1869, after consulting the law officers of the Crown, in reference to the
pardoning power (Can. Sess. Pap., 1869, No. 16), seems quite opposed
to the view advanced by the Lieutenant-Governor of Ontario (supra
pp- 111-2), and above discussed. Thus he says:—*‘‘By the British North
America Act the authorities given to the several provincial Lieutenant-
Governors were revoked, except so far as is otherwise therein pro-
vided. Among the revoked powers the power of pardoning would be
one, unless specially excepted. Now, the Lieutenant-Governors of the
provinces under the new system are to be appointed, not directly by
the Queen, but by the Governor-General in Council, and the new
Lieutenant-Governors would not take the power of pardoning wirfute
officii unless it were given by the Act. The whole constitution of the
provinces was changed by the Act of Union, and the delegated powers
of government necessarily ceased. No such power is given, or retained
to or for them, in that part of the Act which is headed ‘ Provincial
Constitutions.” Nor can it be properly said that the prerogative of
mercy is part of the administration of justice ; still less can it he
argued that the Lieutenant-Governor possesses the power of pardon
because the administration of justice in the province is reserved to the
provincial legislature.”
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PROPOSITIONS 8 AND 9.

8. Executive power is derived from
legislative power, unless there be some

restraining enactment.

9. The Crown is a party to and bound
by both Dominion and Provincial sta-
tutes, so far as such statutes are intra
vires, that is, relate to matters placed
within the Dominion and Provincial con-
trol respectively by the British North
America Act.

As long ago as 1871, in the Queen v. Pattee,! the

Master in Chambers in Ontario said, after referring
to sections 92 and 135 of.the British North America

Executive

Act :—*“ As 1s f‘un\i.\'tlfnl and natural, the execu-

. . r )
tive and legislative functions of the govern- ¥
ment of Ontario seem to be co-extensive;’ and in ™"
Regina v. Horner® Ramsay, J., states that the gen-
eral ])llll(‘i]ll(‘ t'\pl"'\.\ml in l’l(r[)i)_\l[i(:!l 8 was recog-
nized by the Privy Council in Regina v. Coote,® The Privy
: . A Council
where they held that the statutes of the Quebec
legislature, 31 Vict., c. 32, 32 Vict., c. 29, appoint-
ing officers, named fire marshals, with power to

examine witnesses under oath, and to enquire into

15 O.P.R. at p. 297. This case decided that the Attorney-General
of Ontario was the proper authority in that province to grant a fiat for
ci. fa: proceedings to set aside a patent.

22 Steph. Dig. at p. 451, 2 Cart. at p. 318, (1876).

3L..R. 4 P.C. 599, 1 Cart. 57, (1873). See also the passage in the
report of Sir Tohn Thompson upon the Quebec District Magistrates

I I I ¢ g
Act, 1888, infra pp. 166-8.
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Prop. 8-9 the cause and origin of fires, and to arrest and com-

Contrary
dicta in
Thrasher
Case.

Per

Begbie, C.J.

mit for trial in the same manner as a justice of the
peace, was within the competence of the provincial
legislature. Their lordships, however, do not them-
selves state their reasons for so holding.

[t has not been without dispute and some diver-
gence of judicial opinion that the application of this
principle to the constitution conferred upon the
Dominion by the British North America Act has
been established. Thus in the Thrasher Case,!
Begbie, C.]., says :—* The first thing to be observed
upon section 92 of the British North America Act
is that its object and intention, as well as expressed
phraseology, is to confer g legislative power on a
legislative body . . . The grant is to a purely legisla-
tive body of purely legislative functions, viz., a
grant of power ‘to make laws’ in relation to civil
rights and the administration of justice; and there
i1s no grant here to the local legislature, enabling
them to exercise either judicial or executive powers
or functions in - respect of any of the enumerated
topics. In defining, asserting, ascertaining, and
protecting civil rights, in administering justice, the
share of the legislature is probably the most impor-
Mant. But the legislature has only a share in the
work. A very important share in all this business
belongs to the judiciary ; a very important share to
the executive alone; and it could not have been
intended to give to the legislature power to perform
both judicial and executive functions; and, at all
events, it has not been expressly given . . . There

11 B.C. (Irving) at pp. 170-1, (1882). See this case referred to in
Todd’s Parl. Gov. in Brit. Col., 2nd ed., at p. 566, se¢.; also a num-
ber of articles and letters uponitin Vol. 18 of )7%e Canada Law Journal,
especially two by Mr. Todd at pp. 181, 265 ; and a series of articles
on Provincial Jurisdiction over Civil Proc¢dure, 2 C.L.T. at pp. 313,
360, 409, 456, 513, 561.
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might be somewhat to be said against this view if it
reduced section 92 to a barren grant ; if there were
nothing left upon which the grant could operate.
But this is by no means th'e case. The-argument
leaves to the local legislature, fully and unimpaired,
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all essentially legislative functions in respect to all yiey tat

the matters enumerated in section 92 ; all matters of i & a.

substantive law; all, surely, that could have been

Act confers
only legis-
lative

intended to be given to the legislature of the prov- powers.

ince. The management of public lands And works,
a large part of taxation, the whole law of inherit-
ance to the real and personal property, the rights
of creditors against the person an®l property of their
debtors, of husband and wife, the law of juries and
attorneys, and numberless nthvym.'lttcrs. are left to
the local legislature ; executivé and judicial func-
tions, however, are not given, and, therefore, are
expressly forbidden to them even in regard to these

topics.”?

And in accordance with the views thus expressed,
Begbie, C.]., held, with his fellow-judges, Crease
and Gray, ]J]., that section 28 of the British
Columbia Local Administration of Justice Act,
1881, 44 Vict., c. 1, by which it was provided that
the jidges of the Supreme Court of the provinces
should sit as a full Court only once a year, at such
time as might be by rules of Court appointed, was
ultra vires on the ground that® the Court was not a

provincial Court within the meaning of No. 14 of

section g2, and it is over the procedure of such

'In Re Hamilton and North-Western R.W. Co., 39 U.C.R.at p. 112,
(1876), Harrison, C.]J., says :—‘“ In the reading of the British North
America Act one cannot fail to observe the distribution of powers into
the three great divisions of executive, legislative, and judicial. To
avoid conflict, the functions of each must, as far as practicable, be kept
separate and distinct Within its own sphere.”

At p. 174.

Judgments
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Prop. 8-9 provincial Courts alone that No. 14 gives the pro-

The Thrash
er Case,

Overruled
by Supreme
Court of
Canada

Sir J.
Thompson
as to
references
by
government
to Supreme
Court of
Canada

vincial- legislature j@rrisdiction, and—* Whatever
may be said of some topics, this, at all events, is
pure procedure, and essentially of judicial cogni-
zance. It is not a legislative function at all, any
more than the adjournment of a part heard case.
It, consequently, is not included in any general gift
of legislative power. And, therefore, it is not con-
ferred by the gift to-a legislative body of a power
to make laws in reference to civil rights and the
administration of justice . . . If the Imperial par-
liament may, and does, from time to time, thus
interfere beyond its proper legislative functions,
that is by virtue of its universal sovereignty. No
derivative legislature may do so, unless especially
authorized in that behalf.”

The Supreme £Zourt of Canada, however, upon
the question bége referred to it by the Governor-
General in CouncH, held that the legislature of
British Columbia could make rules to govern the
procedure of the Supreme Court of the province in
all civil matters, and could delegate this power to

the Governor-General in Council, and they also

held that the provincial Act, 44 Vict., c. 1, was intra
vires of the legislature of British Columbia.? Their
lordships, unfortunately, as has hitherto been usual
in such cases, did not give their reasons for this
decision.

1See the answers of the Supreme Court of Canada reported in the
footnote to the report of the Thrasher Case, 1 B.C. llning), at pp.
243-4 : also Cass. Sup. Ct. Digest, at p. 480.

?But see now 54-55 Vict., c. 25,s. 4, (D.). It may be here noted that
in his report to the Governor-General of July 10th, 1889, in regard to a
petition presented to the latter for the reference of The Jesuit Estate
Act to the Supreme Court of Canada, Sir John Thompson, then Min-
ister of Justice, reviews the different precedents for such references,
and also for similar references, in England, by the government to the
Judicial Committee of the Privy Council, arriving at the conclusion
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\
\ . . - .
Nevertheless, in the recent British Columbia case

of Burk ». Tunstall,® Drake, J., seems to have held
that the provincial Act in question in that case,
authorizing the appointment of Gold Commis-
sioners of Mining Courts, was wultra vires, not only
because the intended Gold Commissioners were, in
effect, Superior Court judges under ujutlu-r name,?
but also because:—* It is a prerogativé of the Crown
to appoint all judges, and, such prerogative cannot
be taken away except by express words. This
prerogative has been delegated to the Governor-
General, and there is nothing in the Act taking this
right away and vesting it in the Lieutenant-
Governor,” a view which, as will be more clearly
seen presently 4eems to ignore the application of
the principle” of Proposition 8 to the legislative
powers comprised in No. 14 of section g2 of the
British North America Act, respecting the adminis-
tration of justice in the province.

To return to the ease of Regina v. Horner,?® above
referred to, the question before the Quebec Court
of Queen’s Bench there was whether the provincial
Executive had the right to appoint district magis-
trates under the provisions of the then existing Acts

that the object and scope of the enactments allowing such references
are ‘‘ not to obtain a settlement, by this summary procedure, of legal
questions even of great public interest, or to obtain an adjudication
upon private rights, but solely to obtain advice which is needed by the
Crown in affairs of administration.” This report was published in full
in the Toronto Zmpire for August 12th, 1889. See, also, Todd’s
Parl. Gov. in Brit. Col., 2nd ed., p. 539, seg., and 75, pp. 605-6 ;
Doutre’s Constitution of Canada, p. 348.

12 B.C. (Hunter) at p. 14, (1890).

2As to this objection, reference may be made to the Dominion
Provident, Benevolent, and Endowment Association, 14 C.L.T. 467,
(1894), where, in face of a similar objection, Armour, C.]., held that
the Ontario legislature could confer upon Masters the powers given
them by the Insurance Corporations Act, 1892

32 Steph. Dig. 450, 2 Cart. 317, (1876).

’
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Prop. 8-9 of the legislature of Quebec respecting district

Per
Ramsay, J.

The Privy
Council' in
Hodge

The Queen,

magistrates and magistrates’ Courts in that province.
[t was contended that the Quebec legislature had no
authority to legislate on these matters, and that,
even if it had, the Lieutenant-Governor had no right
to appoint a district magistrate, for that he is a
district judge, and under the British North America
Act, section g6, the Governor-General alone has
the poweffto appoint such officers.’ Ramsay, J.,
however, held that the district magistrate was not a
district judge under that section, and that, on the
authority of Regina ». Coote, above cited, and in
accordance with the general principle of our leading
proposition, the provincial Executive had power to
appoint the district magistrates in question.

In Hodge v. The Queen,* again, the Privy Council
held that, within the limits of section g2, local legis-
latures are supreme, and can confide to a municipal
institution or body of their own creation authority to
make by-laws or resolutions as to subjects specified

!The arrangement by which the Governor-General was to appoint
the Superior, District, and County Court judges (section 96), while the
provinces were to constitute the Courts, and in civil matters settle the
procedure, was regarded by some with much dismal foreboding. See
the speech of Mr. Dunkin in the debates on the Quebec resolutions
in the parliament of Canada: Debates on Confederation, 1865,
pp- 508-9. And as to the above cases of Reg. ». Horner and Reg. v.
Coote, see the report of the Minister of Justice upon the Quebec Act
of 1888 relating to district magistrates, /nfra pp. 167-9. In his
Law of the Canadian Constitution (pp. §13-4), Mr. Clement discusses
whether the power to appoint in section 96 carries with it the power to
remove, section 99 of the Act applying only to Superior Court judges,
and comes to the conclusion that it does, referring to Re Squier, 46
U.CR. 474, 1 Cart. 789. On the same point the Niagara Election
case, 29 C.P. at p 280, may be cited. See, also, an article on the
Constitution of Canada, 11 C.L.T. 145, seg. ; Todd’s Parl. Gov.
in Brit. Col., 2nd ed., at pp. 46-7, 827, seg., who treats also of the
powers of removal still existing under Imp. 22 George III., c. 75; and
an article on the Right to remove County Court Judges, 17 C.L.]. 445.
The Dominion Act, 45 Vict., c. 12, D., (1882}, provides for the
removal of County Court judges by order of the Governor-General in
Council in certain cases.

29 App. Cas. at p. 132, 3 Cart. at p. 162, (1883).
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in the enactment, and with the object of carrying Prop. 8-9
the enactment into operation and effect, saying :— o
““It is obvious that such an object is ancillary to Do -
legislation, and without it an attempt to provide for lesgislation.
varying details and machinery to carry them out

might become oppressive, or absolutely fail.” And

in the Court of Appeal of Ontario in that case’
Strong, ]., observes :—*‘ The British North America

Act confers a constitution distributively as to
powers of legislation, and, with those powers,
necessarily all that was needful to make those
powers effectual ;”’ and Burton, J.A., speaks much

ta.the same effect, Patterson and Morrison, ]].A.,
coneurring.

Again, in Regina v». St. Catharines Milling and Reg. ». st.

Catharines

Lumber Co.,* Burton, J.A., says:—* If it is within the Milling and

Lumber Co.

competency of the legislature of Ontario to legislate
for the management and sale of these lands (sc., thej’t/: Burton,

lands in question), as being public lands belonging
to the province, it would follow that they have the
minor power of empowering the Executive to make
any agreement for the extinguishment of all the
so-called Indian right "3 And, in the same case,*
Patterson, J.A., says:—* The afiministrative and the
le gislative functions I take to be made co-extensive Per
by the Act, as indicated by, inter alia, section 130, }?«lfnwn'
which section of the British North America Act
enacts :(—‘‘ Until the parliament of Canada other-
wise provides, all officers of the several provinces
having duties to discharge in relation to matters
othér than those coming within the classes of sub-
jects by this Act assigned exclusively to the legisla-

17 O.A.R. at p. 252, 3 Cart. at p. 168, (1882).

213 O.A.R. at p. 166, 4 Cart. at p. 208, (1886).

9But as to the extinguishment of Indian right, see 12 C. L. T. at p. 163.

413 0.A.R. at p. 171, 4 Cart. at p. 212.
9
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tures of the provinces shall be officers of Canada,
and shall continue to discharge the duties of their
respective offices under the same liabilities, respon-
sibilities, and penalties as if the Union had not been
made.” .

So in The North British and Mercantile Fire and
Life Insurance Company v. Lambe, being the case
generally known as Bank of Toronto v. Lambe,?
Tessier, ]., observes :—‘ Provincial legislatures are
governments havingthe rights and privileges inherent
in the exercise of government ;" and Ramsay, |., in
the same case,® likewise says:—‘‘ It would seem
beyond question that this Act (sc., the British
North America Act) attributes plenary governmental
powers with regard to certain matters to both the
federal and local bodies, and, so far as I know, this
has never been-doubted. We have, therefore, one
point settled. The local organizations are govern-
ments. They enjoy regalian powers, and all the
incidents of such powers.”

And that the executive power is co-extensive with
the legislative has been very clearly affirmed in the
recent decision of Attorney-General of Canada v.
Attorney-General of Ontario,® in the judgments in
which,as well as in the arguments of counsel, the sub-
ject is discussed at length. There could, indeed, be
no more exhaustive argument in favour of the Propo-
sition under discussion than that of Mr. Edward
Blake, in this case, already referred to as published
verbatim under the title of * The Executive Power

IM.L.R. 1 Q.B. 122 at p. 163, 4 Cart. 24 at p. 57, (1885).

IM.L.R. 1 Q.B. at p. 188, 4 Cart. at p. 8o.

320 O.R. 322, 19 O.A.R. 31, 23 S.C.R. 458, (1890-4). See supra
pp. 113-5, where this case is referred to in connection with the
Australian case of Toy ». Musgrove, 14 V.L.R. 349. Some comments
on this case will also be found in 10 C.L.T. at p. 233, and 26 C.L.].
at p. 459.
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Case.””* The Ontario Act, 51 Vict., c. 5, the con- Prop. 8-9
stitutionality of which was here under discussion,
and which was held to be intra vires, purported to I-gisiiive

control

vest, (““so far as the legislature has power thus toover

executive

enact,”) in the Lieutenant-Governor of Ontario for Soutions of
the time being all powers, authorities, and fun¢tions Goveror.
which any of the ante-Confederation Governors or
Lieutenant-Governors in Canada exercised at or
before the passing of the Act, under commissions,
instructions, or otherwise, in matters within the
jurisdiction of the legislature of the province, sub-
ject always to the royal prerogative as theretofore ;
and it specially provided that this should be deemed
to include the power of commuting and remitting
sentences for offences against the laws of the prov-
ince, or offences over which the legislative authority
of the province extends. In the Court of first
instance,®* Boyd, C., in expressing his view of the PerBoyd,C
matter, refers to the principle we are now discussing,
and it will be seen that he holds that legislative
power carries with it a corresponding executive
power, though all executive power may be preroga-
tive power, but he does not seem to go the whole
length of holding that, by the British North America
Act, there was made a distribution of all prerogative
powers, so far as concerns the-internal affairs of the
Dominion, between the Governor-General and the
Lieutenant-Governors of the various provinces.® He

says :—*‘‘ Now, it is a well-settled principle of public

1See supra p. 113, n. 2.

220 O.R. at pp. 249-50, (1890). On the general subject of the
Imperial dominion exercisible over self-governing colonies by the
administration of the prerogative of mercy, see Todd’s Parl. Gov. in
Brit. Col., 2nd ed., p. 344, se¢. And a reference to the following par-
liamentary papers in connection with this prerogative may also be of
use :—Can. Sess. Pap., 1869, No. 16; #é:d., 1875, No. 11 ; ibid., 1877,
No. 13; Ont. Sess. Pap., 1888, No. 37 ; Imp. Hans., April 16, 1875,
(3rd Ser., Vol. 223, p. 1065, se¢.) ; Imp. Parl. Pap. (North Amer.),
1879, No. 99.

3As to which, see supra pp. 111-22.
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Prop. 8-9 law that, after a colony has received legislative
institutions, the Crown (subject to the special pro-
visions of any Act of parliament) stands in the same
relation to that colony as it does to the United
Kingdom: In ve The Lord Bishop of Natal, 3 Mo.
P.C.N.S., at p. 148. Effective colonial legislation

as to pardon may be attributed to the fact that the

Crown is a constituent of the local law-making

body . . The power to pass laws implies neces-

sarily the power to execute or suspend the execution

L’;i“:‘i;:-‘,l of those laws, else the concession of self-governmeént
mplies  in domestic affairs is a delusion. The sovereign
execute. power is a unity, and, though distributed in different
channels and under different names, it must be
politically and organically identical throughout the
Empire. Every act of government involves some

output of prerogative power. Prerogatives of the

Crown may not have been in any sense communi-
cated to the Lieutenant-Governor as representative
of the Queen ; and yet the delegation of law-making
and other sovereign powers by the Imperial parlia-
ment to the legislature of Ontario may suffice to
enable that body, by a deposit of power, to clothe
the chief provincial functionary with all needful
commuting and dispensing capacity, in order to

complete its system of government.”

In the Ontario Court of Appeal,® Burton, J.A.,
also expresses his opinion that the legislative and

Per Burton,

J.A.
executive powers granted to the provinces were
intended to be co-extensive, and, as was seen in the
notes to Proposition 7,% goes beyond this, and holds,
as it would seem, that the Lieutenant-Governor is
vested, virtute officii, with the administration of all

119 O.A.R. at p. 38, (1892).

2Supra pp. 113-4.
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the royal prerogatives, so far as they are capable of ‘Prop. 8-9
being exercised in relation to the government of the
provinces. The remaining judges in this Court,
however, while agreeing in holding the Act intra

vires, decide the matter on narrower grounds, as do The

ale v Q i » Q \ . G f Cans Court of
also the judges of the Supreme Court of Canada, g

Supreme

o

e

to which the case was afterwards carried,® though
Strong; C.J., as will be seen, when considering
Proposition g, does refer to the matter of legislative
power over the royal prerogative.®
however, may be thought to countenance the view
expressed in Proposition 8, when he says, referring
to section 2 of the Ontario Act in question :—* If
that section had been passed so as to enact that the

Lieutenant-Governor should have the power of

commuting and remitting sentences passed under
the authority of item 15 of section 92 of the British
North America Act, there would have been, I appre-
hend, no objection raised to such an enactment.”

And before proceeding further to review our own
decisions in reference to the point under discussion,

it may be observed that the opinion of Sir Horace sir Horace
. . Davey.
Davey and Mr. Haldane, to whom questions were —

submitted by the Ontario government, dated

December gth, 1887, in reference to the appoint-
ment of Queen’s Counsel,® seems to support our
leading proposition as applied to legislative powers
conferred by section g2 of the British North America
Act, even where the executive power in question is
clearly of a prerogative character. It does not, how-
ever, go the full length of n}\{)uldmg the supposed

T
/

123 S.C.R. 458. 4
2See infra pp. 180-1.

30nt. Sess. Pap., 1888, No. 37, at p. 30.

Gwynne, J., per
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Prop. 8-9 wholesale distribution of prerogative powers by And
o that Act, though the matter may be one of little “ the la
present practical importance. The questions sub- 1872,
powerto  Mitted to them were whether a Lieutenant- which
appoint  Governor of a province in Canada has power, as it : has n
Conmed, were, ex officio, to appoint Queen’s Counsel, and to ap
whether a provincial legislature has power to : Gover
authorize the Lieutenant-Governor tg’ make such 1 effect
appointments. They advised that the appointment “the
of Queen’s Counsel is the appointment to an office, statut
and that under section g2, No. 4, (the establishment . appoit
and temure of provincial offices, and the appoint-
ment and payment of provincial officers), the pro-
vincial legislature has power to authorize Lieu-
tenant-Governors to make such appointments for
the purpose of the provincial Courts, but they
say :—‘“ We feel some doubt as to the: power

And
Gover
age m
sition.
sovere

of the Lieutenant-Governor of any province, other execut

than Ontario or Quebec, to create Queen’s

Counsel with™ag without the incidental privilege of
. B, . .

pre-audience. But in regard to Ontario and Quebec,

a prio
tion.”
parati
we think, having regard to section 134 of the power

British North America Act, that the Lieutenant- ment

Governors of the provinces can create Queen’s these
alone

the pc
tive fu

Counsel for the purposes of the provincial Courts.
Whether the Lieutenant-Governors can regulate the

precedence of the members of the provincial Bars
inter se is, in our opinion, one (sic) of some diffi- means

culty. On the whole, we think not.”? , )

order ai
been an

1And see Todd’s Parl. Gov. in Brit. Col., 2nd ed., p. 327, for the Act, car

case of an Act of the South Australia legislature being disallowed by inferred

the Imperial government ‘ as an encroachment upon the undoubted Doutre’s

prerogative of the Queen, as the fountain of honour, to determine the n. 2, 11

precedence of her subjects.” Also see #., p. 339, seg., in reference to

the matter of the Nova Scotia Great Seal, especially at p. 340, where

‘r,“’"a( ‘Sgc":i“ a despatch of the Secretary of State for the Colonies of August 23rd, 2Ed.
é;:: “al 1869, (Can. Sess. Pap., 1877, No. 86, p. 7), is cited, wherein he

expressed his conviction that the right of Her Majesty exclusively to 37b. a

—eeae— - ..‘_7_;,7-

1Can.
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And with this may be compared the opinion gf Prop. 8-9
the law officers of the Crown in England givenin
1872, on a case stated by Sir John Macdonald, in
which they advised that—* The Governor-General The lav.
has now power as Her Majesty’s representative he Crown.
to appoint Quccr\;s Counsel, but a Lieutenant-
Governor appointed since the Union came into
effect has no such power of appointment,” but
“the legislature of a province can confer by
statute on its Lieutenant-Governor the power of

appointing Queen’s Counsel.”?

And in Sir George Cornewall Lewis’ Essay on thesirc. c.
al Lewis'

Government of Dependencies morg than one pass- “Govern-

ment of

age may be found which supports gur leading propo- Depend-
sition. Thus he says® :—An Acy/of legislation by a o
sovereign government implies tfe necessity of future
executive acts, and every executive act presupposes

a prior legislative Act which is carried into execu-
tion.” And again?®:—‘ With respect to the com-
parative importance of the legislative and executive
powers, it may be observed that a sovereign govern-
ment possesses both, and that, inasmuch as each of
these powers implies the other, neither can exist
alone . . The power of making laws implies

the power of determining the delegation of execu-
tive functions to subordinate officers, since it is by

means of laws that the delegation i1s made.”

order and to change at will the Great Seals of the provinces, having
been an existing right before the passing of the British North America
Act, cannot be deemed to have been taken away by implication to be
inferred from section 136 of that Act. See, also, 74., p. 596 ; and
Doutre’s Constitution of Canada, pp. 375-6. See supra pp. 104,
n. 2, 114.

1Can. Sess. Pap., 1873, No. 50, p. 3. See supra p. 88, infrap.136.
2Ed. 1891, by C. P. Lucas, at p. 16.
37b. at p. 66.
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Proceeding now to consider such decided cases
not already referred to as illustrate our leading
proposition, one of the earliest is Queen v. Reno,’
where Draper, C.]., held that an Act of the Ontario
legislature continuing in force an Act of the old
province of Canada which authorized the govern-
ment to appoint police magistrates was valid. He
held that the latter Act related to the administration
of justice, and was within the power of the legisla-
ture of Ontario. We may compare with this Regina v.
Bennett,* where it was likewise held by the Ontario
Queen’s Bench Division that the right of provincial
legislatures to legislate in relation to the adminis-
tration of justice includes a right to make provist6n
forthe appointment of police magistratesand justices
ofthe peace by the Lieutenant-Governor, though, per
Cameron, J., it did not follow that it included the
right to create Queen’s Counsel, the status of whom
‘““is one of mere honour and dignity, and not neces-
sarily connected withthe administration of jus-
tice."”3 )
On the same principle, in In re Wilson v. Mc-
Guire,* the majority of the Ontario Court of Queen’s
Bench held that provincial legislatures have com-
plete jurisdiction over Division Courts, and may
appoint the officers to preside over them, Hagarty,
C.]., observing :(—*“ As they (i.e., the local legisla-
tures) have power to abolish such Courts, and to

14 O.P.R. 281, 1 Cart. 810, (1868),

21 O.R. 445, 2 Cart. 634, (1882).

31 O.R. at p. 460, 2 Cart. at p. £40. As to this matter of Queen’s
Counsel, see also per Taschereau, J., in Lenoir ». Ritchie, 3 S.C.R.
at pp. 627-9, 1 Cart. at pp. §34°5,.(1879), and passim in that case ;
also Hodgins’ Prov. Legisl., etc.; Vol. 1, pp. 26-7; ibid., Vol. 2,
pp. 25, 26-7. And see supra p. 88, n. 2.

42 O.R. 118, 2 (‘anés, (1883). Cf. Ganong v. Bayley, 1 P. &
B. 324, 2 Cart. 509, (1877). See'infra pp. 169-70. -~
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establish others for the disposal of the like or other Prop.8-9
classes of business, I assume their right to appoint st
officers to preside over them.” Armour, J., how-
ever, took a different view from his brother judges
in this case, for, after observing that even with-
out section g6 of the British North America Act the {&. .. ;.
power to appoint County Court judges would have
resided with the Governor-General, as representing

Her Majesty in the Dominion,* and that the power

of the local legislatures to appoint judges of the
Division Court was not, in. his opinion, involved

in this case, he adds®:—“ When that question shall

arise I will, I trust, be able to show by satisfactory
reasons that the local legislature has no such

power. The reasoning of the Supreme Court in
Lenoir ». Ritchie, 3 S.C.R. 575, in which case that

Court determined against the, power of the local
legislatures to appoint Queen’s Counsel, is alto-y, .
gether against their having the power to appoint any §% % ac
judges.” Thus he, evidently, did not consider that

No. 14 of section g2 of the’ British North America

Act, whereby provincial legislatures can make

laws in relation to ‘‘ the constitution, maintenance,

and organization of provincial courts,” etc., carries

with it the power to appoint any judges at all.® Reg. ®
i ush.

But the later case of Regina v. Bush* would seem

1As to which, however, see The Maritime Bank of Canada ». The
Receiver-General of New Brunswick, [1892] A.C. 437; and Proposi-
tion 7, supra.

22 O.R. at pp. 128-9, 2 Cart. at p. 677.

9For some discussion of the meaning of the words *‘ constitution,
maintenance, and organization ” in section 92, No. 14, and section 101,
see the articles on ** Provincial Jurisdiction over Civil Procedure ” in
Vol. 2 of 7he Canadian Law 7Times, especially at p. 521, se¢., and
p. 561, seg., and also an article on the power of provincial legislatures
to limit appeals to the Supreme Court, #bid., at p. 416, seq.

*15 O.R. 398, 4 Cart. 690, (1888). See infra pp. 175-7. Reference
may also be made on this question to the Nova Scotia County Court
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Prop. 8-9 to show a change of view, for Armour, C.]., there
~ concurs with Street and Falconbridge, ]]J., of the
Ontario Court of Queen’s Bench, in holding that
Reg.v.  the provincial legislatures have, by virtue of No. 14

of section g2, not only the power, but the exclusive
power, to pass laws providing for the appointment
of justices of the peace, subject to the royal preroga-
tive power of appointment which still exists, though
he says that such prerogative power has not been
exercised in Ontario since the pasgifg of t itish
North America Act, and adds?: 1

to the N{rpwhich and Jthe circumstance
under which the Brixfsh Nor “Awerica Act was
passed, it cannot, I think, Ye doubted\that the
power was thereby conferred efther upon the“parlia-
ment of Canada or upon the legislatures of the pr
inces to pass laws providing fog the appointment of
justices of the peace, and thys Act, having been
assented to by the Crown, was 1% derogation of the
prerogative right of the Crown ta_appoint justices
power 1o Of the peace, although it did not deprive the Crown
appoint  of that right It is under this power (sub-
thepeace.  section 14 of section 92), given to the provincial
legislatures to make laws in relation to the adminis-
tration of justice in the province, that those legisla-
tures have, if at all, the power to pass laws provid-
ing for the appointment of justices of the peace.
Laws providing for the appointment of justices of

case of Denton . Daley, (1880), the judgment in which is fully reported
in Doutre’s Constitution of Canada, at p. 54, seg., where it was held
that the power to appoint justices of the peace rests solely with the
Governor-General, in the absence of any delegation thereof to Lieuten-
ant-Governors in their commission or ‘ifistructions, but this is appar-
ently without reference to any power the ‘local legislatures niay have
to provide for the appointment of justices of the peace under Nos. 14
and 16 of section 92 of the British North America Act. See, however,
Todd’s Parl. Gov. in Brit. Col., 2nd ed., pp. 597-8.

115 O.R. at p. 400, 4 Cart. at pp. 692-3.
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the peace are, it is contended,—and, I think, rightly, Prop.8-9
—Ilaws in relation to the administration of justice,
for the appointment of justices of the peace is a
primary requisite to the administration of justice ;

and, if this contention be correct, the passing of

such laws is exclusively within the power of the pro-

vincial legislatures.” And he cites the cases of
Queen v. Reno and Regina v. Bennett, above
referred to.

And in the previous case of Richardson v. Ran- Richardson
som,’ Wilson, C.]., expressed the view that local ™ R*™™
legislatures can provide for the appointment of
justices of the peace, but was evidently not so clear
as the judges who decided Reg. v. Bush® that
they had the exclusive power. He said®:—‘ The -
Dominion parliament has, by section g1 of the
British North America Act, power ‘to make laws
for the peace, order, and good government of
Canada, in relation to all matters not coming within
the classes of subjects by this Act assigned exclu-
sively to the legislatures of the provinces.” It is
not necessary to enquire how far that enactment
would enable the Dominion parliament to legislate
with respect to the appointment of justices of the
peace and police magistrates in any province of the
Dominion, and to authorize the Governor-General
to make such appointments, as with relation to the
public works, 32-33 Vict., c. 24, s. 7, (D.), or to the
management of Indian affairs, as by declaring that

an Indian agent shall have the same power as a
stipendiary magistrate, 45 Vict., c. 30, s. 3, (D.).

110 O.R. 387, 4 Cart. 630, (1886).
215 O.R. 398, 4 Cart. 690, (1888).

310 O.R. at p. 392, 4 Cart. at p. 635.




% .
140 LEGISLATIVE POWER IN CANADA. ] ThE Q

Prop. 8-9  In Reg. ex rel. McGuire v. Birkett,* the principle ive that,
;;g:;:[‘ of Wilson v. McGuire? was followed, and it was held reproduq
McGuirev. that the provincial legislatures had power to mvgst “ The
the Master in Chambers at Toronto with authority spatch f
to try controverted municipal election cases, for, as of the 1
observed by MacMahon, J. (at p. 173) :—*“ As the October
provincial legislature has the exclusive right to Council,
make laws relating to municipal institutions, it ernment
carries with it the authority to create the tribunal Act of |
for the trial of contested elections, and the appoint- respectir
ment of a magistrate or other officer to hear and 51-52 Vi
determine the validity thereof,” subject, of course, i
as he intimates, to section g6 of the British North T!}e
America Act, by which the power to appoint following
Superior, District, and County Court judges rests “The
with the Governor-General. ) B | district
matters |
Court’
permane;
presiding

3 .;\m] some of the cuscs'just pzl.ssc'd in rev.ic\s[v are
Py e I discussed, and the successive pro_vmcml A\f(:ts in refer-
ld;;rii:;rmm‘ ence to the appointment of magistrates, judges, etc.,
Act. reviewed, and the course taken with regard to them

by Ministers of Justice pointed out, in the report of
- _— . Provincial
Sir John Thompson, as Minister of Justice, on the i ke rf:,'.f:nl‘

subject of the disallowance of the Quebec Act, ‘\’;_W_ﬂmi"gv{
e o Minister o

51-52 Vict., c. 20, being an Act to amend the law Portage Ext
respecting district magistrates.® This able state f‘)'lk" 35?7-“”:‘
s 0

paper is subsequent to the period covered by stances of th
1 W « oy e P . . to the circun
Mr. W. E. Hodgin’s compilation,* and is so instruct- ceeding, witl
e — been called

‘ whose conclt
121 O R. at p. 162, (1891). whispered, u

32 O.R. 118, 2 Cart. 665, (1883). !;gallhﬂc‘rt)ns;d:
b au

3The report was affirmed by the Governor-General in Council on The_sc objec
January 22nd, 1889. The Act in question had been disallowed by ; _Illﬁl.lce as o)
Order in Council of September 7th, 1888. obviously mu
many would
4Correspondence, Reports of the Ministers of Justice, and Orders in extracts mac
Council upon the subject of Provincial Legislation, compiled under which is valu
the direction of the Minister of Justice, by W. E. Hodgins, M.A., .
barrister-at-law, of the Department of Justice, Ottawa. This has “.See Can.
already been cited in many places under the short title of Hodgin’s Col., 2nd ed.
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ive that, in spite of its length, it seems expedient to Prop. 8-9
reproduce it here.* It is as follows :—

“ The undersigned has had referred to him a de-sir J.

¢ g R Thompson's
spatch from his Honour the Llcuten:mt-(mwrnnr:er;{;;m
of the Province of Quebec, dated the 2nd day ()fﬁistyict ,
October last, transmitting a copy of an Order in Py
Council, passed on that day by his Honour's gov-
ernment, on the subject of the disallowance of the
Act of the province of Quebec to amend the law
respecting district magistrates, being chapter 20 of

51-52 Victoriz.

“ The undersigned has the honour to make the
following observations on this Order in Council :(—

“ The disallowed Act recited that ‘in the judicial §ynopsis of
district of Montreal the number of cases in civil
matters before the Superior Court and the Circuit
so great that, notwithstanding the
permanence of the sittings of such Courts, the judges

‘

Court’ was
presiding therein’ were ‘unable to hear and deter-

Provincial Legislation. And as reports of Ministers of Justice are
often referred to in this work, it may be well to repeat here, as a note
of warning, the words of Mr. Edward Blake, (whose own reports as
Minister of Justice are so conspicuous), in the argument in /n re
Portage Extension of the Red River Valley Railway, Cass. Sup. Ct.
Dig. 487, (printed in extenso by A. S. Woodburn, Ottawa, 1888):
‘I do not understand that even apart from the special circum-
stances of this case, your lordships would pay any particular attention
to the circumstance that the Minister of Justice on an ex parte pro-
ceeding, without anybody complaining, without his attention having
been called to those facts, is to be considered as a judicial authority
whose conclusion when he is advising the Executive,—sometimes, it is
whispered, upon political considerations, as well as upon those strictly
legal considerations which alone should animate him in the discharge
of that duty,—is to be considered by your lordships:” (p. 105).
These objections, however, to the value of reports of Ministers of
Justice as opinions on the law of legislative power in Canada are
obviously much more applicable in some cases than in others, and in
many would seem not to apply at all; and it is believed that in the
extracts made from such reports in this book much will be found
which is valuable and suggestive.

1See Can. Sess. Pap., 1889, 47¢c., and Todd’s Parl. Gov. ity Brit.
Col., 2nd ed., pp. 568-70.
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Prop. 8-9 mine them all with the despatch that would be

~ suitable to the parties interested,” and that ‘to

remedy this state of things, and in the interest of

the administration of justice, it had become neces-

sary, so as to permit of the judges of the Superior

Court attending exclusively to the affairs more

immediately connected with that Court, to abolish

Sesse el the Aolding of the Circuit Court in the district of

\ Mohtreal, and to establish there a District Magis-

trates’ Court, before which all the cases, proceed-

ings, matters, and things’ then ¢ within the juris-
diction of such Circuit Court ' might ‘ be brought.’

‘““After these recitals the disallowed Act made the
following, among other, provisions :—

““1. That the Lieutenant-Governor in Council
might, ‘ by proclamation, abolish the Circuit Court
sitting in the district of Montreal, and establish in
the city of Montreal, for the said district, a special
Court of Record under the name of *“ District Magis-
trates’ Court of Montreal.””’

““2. That such Court should ‘be composed of two
justices, called “ District Magistrates of Montreal,”
who should be ‘advocates of ten years’ practice, be
chosen from among the members of the Bar of the

N province, and be appointed under the Great Seal by
the Lieutenant-Governor in Council.’

“3. That no property qualification should be
necessary to the magistrates, but that they should
be ineligible to be senators or mcmbers“of the .
House of Commons, Executive Council, Legislative
Council, or Legislative Assembly of the province, or

for ¢ any other office under the Crown.’

“4. ‘That such magistrates should hold office
during good behaviour,” and be irremovable, ‘except

on the
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on the joint address of the Legislative Council and Prop. 8-9
Assembly.’

“ s, That the magistrates should receive a salary
of three thousand dollars per annum each.

““6. That all the powers possessed, at the time of
the passing of the Act, ‘by the judges of the Superior
Court, and the duties imposed on them respecting Synopsis o
the affairs . . within the jurisdiction of the ke
Circuit Court sitting in the district of Montreal,’
should be imposed and conferred upon the district

magistrates of Montreal.

“#. That the jurisdiction of the District Magis-
trates’ Court should be the same, mutatis mutandis,
for civil matters as that which had been exercised
by the Circuit Courts of the district of Montreal.

“8. That all the provisions of the Code of Civil
Procedure, and other provisions respecting the
Circuit Court of the said district, should, mutatis
mutandis, be applicable to the Magistrates’ Court
thereby established.

“g. That the words ‘Circuit Court of the District
of Montreal,” ¢ Circuit Court of Montreal,” ¢ Court,’
and * Circuit Court,” whenever referring to the
Circuit Court sitting in the district of Montreal,
wherever found in the Cdde of Civil Procedure, or
in any other law, should mean and include the
District Magistrates’ Court of Montreal. Also that
the words ‘ judge of the Superior Court,’ ‘ judge,’ or
‘ judges,” whenever referring to their powers and
duties respecting matters connected with the Circuit
Court sitting in that district, should mean the
district magistrates of Montreal.

“This Act was disallowed on the 7th day of
September, 1888, for reasons which were then com-
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municated to His Honour the Lieutenant-Governor
of Quebec, the principal of which were that the
provisions which professed to confer upon the
Lieutenant-Governor in Council the power to
appoint these judges, and which professed to regu-
late their tenure of office, their qualifications for
office, and their mode of removal from office, were
in excess of the powers conferred on provincial
legislatures by the British North America Act, and
were an invasion of the powers conferred upon the
Governor-General and the parliament of Canada by

that Act.

“ Among other powers conferred by the British
North America Act on. provincial legislatures is
(section g2, sub-section 14) the making of laws in
relation to ‘ The administration of justice in the
province, including the constitution, maintenance,
and organization of provincial Courts, both of civil
and criminal jurisdiction, and including procedure
in civil matters in those Courts.” In no other
provision is any power conferred on the legislatures
of the provinces in respect of Courts or judges, or
the appointment and qualification of judges.

‘““ All other powers than those expressly enumer-
ated by section ‘g2, as conferred on the provincial
legislatures, urc[confcrred on the parliament of
Canada ; and by section g6 it is, besides, expressly
provided that the Governor-General shall appoint
the judges of the Superior,” District, and County
Courts in each province, except those of the Courts
of Probate in Nova Scotia and New Brunswick.
The royal instructions convey to your Excellency
the power to appoint some inferior judicial officers.

\

‘“ By section g7 it is enacted that ‘ until the laws
relative to property and civil rights in Ontario,
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Nova Scotia, and New Brunswick, and the pro- prop.
cedure of the Courts in those provinces, are made
uniform, the judges of the Courts of those provinccs,
appointed by the Governor-General, shall be selected
from the respective Bars of those provinces.’

“By section 98 ‘the judges of the Courts ofsect g
Quebec shall be selected from the Bar of that
province.’

“ By section g9 ‘the judges of the Superiorse.. .
Courts shall hold office during good behaviour, but
shall be removable by the Governor-General, on the
address of the Senate and House of Commons.’

“ By section 100 ‘the salaries, allowances, and se
pensions of the judges of the Superior, District, and
County Courts (except the Courts of Probate in
Nova Scotia and New Brunswick), .and of the
Admiralty Courts in cases where the judges thereof
are, for the time being, paid by salary, shall be fixed
and provided by the parliament of Canada.’

‘“ At the time of the passage of the British North History of
America Act, and ever since, the Circuit Court has Court in
been a Court of Record in the province of Quebec, =
held every year in certain districts, including the
district of Montreal. It had jurisdiction up to
$200. All powers vested in the Superior Court, or
the judges thereof, as to various kinds of procedure,
were vested in the Circuit Court, and the judges by
whom the same was held. As to certain proceed-
ings, the Circuit Court was entrusted with concur-
rent jurisdiction with the Superior Court.

““The Circuit Court was held by one of the
judges of the Superior Court.

“The Circuit Court was, therefore, at the time of

the Union, in one sense, a branch of the Superior

10
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The powers and duties of Superior Court
judges included the powers and duties of Circuit
Court judges. When the Governor-General ap-
pointed a judge of the Superior Court under sec-
tion g6 of the British North America Act, the
appointment carried with it an appointment as ./
Circuit Court judge. Ny

“The judges of the Circuit Court were, therefore,
among the judges who, under section g6, were to be
appointed by the Governor-General. They were
among the judges whose qualification was prescribed
by section ¢8, as being simply membership of the
Bar of the province.

“The Circuit Court judges,/inasmuch as they
were Supericr Court judges, had their tenure of
office prescribed by section gg. They were to hold

office during good behaviour, and were to be remov-
able by the Governor-General on the joint address
of the Senate and House of Commons. They were
among the judges whose salaries, under section 100,
were fixed and provided by the parliament of
Canada. (4

“The disallowed Act not only empowered the
Lieutenant-Governor in Council; as before stated,
to abolish the Circuit Court, but to appoint, instead
of judges of the Superior Court, quoad the Circuit
Court, officers who would be, in every sense, judges,
in relation to matters within the jurisdiction of the
Circuit Court, as fully as the judges of the Superior
Court had been, although bearing the name of dis-
trict magistrates.

““ As to judges of the Circuit Court, therefore, the
appointing power was taken from the hands of your
Excellency and transferred to the Lieutenant-Gov-
ernor in Council of Quebec.
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“ The prohibition against the new judges sitting Prop. 8-9
in the Senate and House of Commons is so obviously
beyond provincial powers that it would seem im- Prohibition

against

possible that the legislature of Quebec really Deludges,

designed, by the third section of the disallowed Act, Jenateand

’ House of

to, declare that the district magistrates should be {°quow:
ineligible to be senators and members of the House %/ vires
of Commans. It is easier to believe that the intcn-ﬁgi"““"'
tion was/that the new judges should lose their®
offices if| they became members. of Parliament,

although \such meaning failed to find expression.

“The proyisions of section 4 of the disallowed
Act, in so far as\the tenure of office was made to
dc)‘;cnd on good behaviour, is the same as section g Other
of the British North America Act; but while sec- ;.If,if‘.’(',',ff’
tion g9 of the Britlsh North America'Act had thedn‘allowed
effect of making the judges of the Circuit Court
removable by your Excellency, on the address of
the Senate and House of Commons, section 4 of the
disallowed Act declared that they could not be
removed from office except on the address of the
Legislative Council and Legislative Assembly  of
Quebec.

‘““Section 5 of the disallowed Act fixed the salaries
and emoluments of the new judges and made them
payable out of the Consolidated Revenue: Fund of
Quebec, although section 100 of the British North
America Act declared that those salaries and emolu-
ments should be fixed and provided by the parlia-
ment of Canada.

‘“At the time of the passing of the disallowed Act,
the judges appointed by your Excellency’s predeces-
sors, under section g6 of the British North America
Act, were sitting in the Circuit Court ;—section 6 of
the disallowed Act professed to strip them of all
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Prop. 8-9 their powers, relieve them of all their duties, and p even q
impose both powers and duties on the newly-created passing
magistrates, who, in the opinion of the nndersigned, s instanc
if the ‘Act was valid, by necessary implication were power
made judges, although called magistrates, and remove
although appointed by the Lieutenant-Governor. : latures

constitt

may b&

power g

S o2 “The legislature of Quebec, however, did not
!r_aAmrt.\‘ ~ . . i :
provisions - suffer the matter to rest upon implication, but in

disallowed  one of the concluding sections of the Act under

consideration declared the words °‘judges of the otk

Superior Court,” ‘judge,” and ‘judges,” wherever
used in reference to the Circuit Court, should mean
the district magistrates of Montreal attempted to be
created by that Act. “Int

such a
would t
would t

“ If such powers can be exercised by a provincial ent the
legislature, it is difficult to see what 1s to prevent by the
the legislature from asserting the power to appoint abolitio
judges of all the provincial Courts and regulate their ; pose of
qualifications for office, their salaries, and their was do
tenure of office. tribuna

‘T ~ . O pilac
“ The change of name is so easy of accomplish- to place
statute

ment as not to present any difficulty, especially as C
.ourt.

the device just described made the terms judge’
and ‘ magistrate’ interchangeable. “Tt e

“ The undersigned deems it unnecessary to advert to the
at any length, in this place, to the provisions of the
disallowed Act-abolishing the Circuit Court, as
affecting its constitutionality.

prevail
Order 1
allowan
admissi

“ Reference to that point would seem wholly svibind

unnecessary, excepting for the assumption indicated
in the Order in Council under consideration, that
every kind of provincial legislation which has not
been distinctly questioned is admitted to be cor-
rect; and but for the fact that the power to abolish “No
is stated by the Order in Council to have been ‘ not apparer

Federal
ing stat
mitted

\
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‘
even questioned by the Minister. of Justice.” In Prop.8-9
passing, it may_therefore be proper to say that
instances may perhaps be suggested in which the
power of your Excellency and of Parliament to
remove judges might be usurped by provincial legis-
latures in the exercise of their authority as to the

Possible
assumption

S o . f : o
constitution and organization of the Courts. Cases |2 tures

may b€ suggested in which in the exercise of this emove |

. : : judges by
power a Court might be abolished for the purpose of ipolishing

0 . + _ Courts,
removing one or more judges, and, no doubt, in
such a case, the control of the Federal authority
would be called for, and the power of disallowance

would be exercised.

“In the consideration of the Act which is at pres-
ent the subject of discussion, it has been assumed
by the undersigned, and is still assumed, that the
abolition of the Circuit Court was not for the pur-
pose of usurping the power of removing judges, but*
was done to accomplish the setting up of a new

tribunal. He does not, therefore, deem it necessary
to place undue stress on the fact that the disallowed
statute had the effect of abolishing the Citcuit
Court.

‘““It seems necessary, however, to call attention Non-,
to the important misconception, which seems to the veto
prevail throughout the reasoning presented by tl]cz:ifi?vru}i‘(;t;“f
Order in Council of the Quebec government, that the :}1{“._:'2?;;":'
of provincia

allowance of provincial legislation is, in all cases, an legislation
admission of the validity of such legislation, and an
admission which has the effect of depriving the
Federal authority of the right or power of disallow-

ing statutes similar to those which have bedh per-
mitted to go into operation.

““No such inference can properly be drawn. It is
apparent to any person conversant with the subject
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Prop. 8-9 that many provincial statutes which have been left
. to their operation contained provisions beyond the
powers of the provincial legislatures, and that many
others which have been left to their operation con-

tained provisions of very doubtful validity.?

Toexercise  ** 1he reasons for this are not difficult to find.
fintamore In the early historyof Confederation, the provincial
oo b legislatures were naturally inclined to follow the
lines of legislation which had for so many years

been pursued in the parliament of the provinces.

The provisions of the British North America Act

were novel. Its operation had not been illustrated

“ by the precedents which have since marked out

with greater distinctness the difference between the

authority of Parliament and the authority of the

legislatures, and in the early years of the Union
interferefice with provincial legislation was perhaps
a more delicate task than it should be considered
now, when the relative positions of the legislatures
and Parliament are better understood, and the prin-
ciples which should guide both have become more
familiar.

Provincial *“ The most remarkable instance in which provin-
J(‘Cmpls to

prescribe the cial legislation has overrun the limits of provincial

qualifica-

fonsof - competence has been the legislation in reference to
the administration of justice. It has been common
for the provinces to enact from time to time what
the qualifications of the judges who were to be
appointed by the Governor-General should be,
although this seems to the undersigned to be an
attempt to control, by provincial legislation, the
power vested in the Governor-General by the Brit-
ish North America Act.

1 As to this, see, also, the notes to Proposition 10.
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“ The most plausible argument offered in defence pProp. 8-9
of such legislation has been the contention set up in
one quarter that, inasmuch as it is for the provin-

cial legislatures to say whether the Court shall be
constituted or not, it is proper for them to say that
the Court shall be constituted, provided judges of
certain qualifications are appointed to preside
therein. This seems to the undersigned to bc{},{fm,w,
erroneous in principle. It is an attempt to provide
that the power of the Governor-General shall be
exercised only sub modo, and if the principle were
recognized it would be competent to provide that
provincial Courts should only be established, pro-
vided the judges should be those nominated by the
provincial Executive, or taken from a class nomi-
nated by that Executive.

‘“Again, in reference to this subject, doubtful flv;;is- Provincial
lation has been adopted in nearly all the provinces, :i‘f“ltmm
setting up Courts with civil and criminal jm‘is(lic-:}"j'x'.’;.’;e":(e,'f“
tion, with judges appointed by provincial or mlmi('i-:“,r;rlr]\i?:;li
pal authority. . In some instances, and with respect .
to some of these tribunals, it would seem that the
doubts as to their constitutionality have been less-
ened or removed by the Dominion parliament from
time to time recognizing them or conferring juris-
diction upon them. As regards others of them, the
legislation may still be open to grave question,
although in most cases, as in the case of Quebec,
now under consideration, the legislatures have been
careful to avoid conferring the title of ‘judges’
upon the officers whom they have really undertaken
to clothe with judicial powers.

“In legislating upon this subject, the enactments
have followed a course which it has been difficult to
control without seeming to infringe unnecessarily
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on provincial action, and without seeming, at least,
to impugn a series of provincial statutes which have
frequently been left to their operation.

““In other instances the promoters of.this kind of
legislation have been disposed to assum® that the
organization of a tribunal with small civil and crim-
inal jurisdiction, presided over by a judge or magis-
trate gppointed by the provincial Executive, would
be within provincial authority, and that such a
tribunali having been established, its authority and
jurisdictiof could be widened and increased under
the powe/; which the provincial legislatures possess
to regudlate the administration of justice in the prov-
ince, ‘including the constitution, maintenance, and
organization of provincial Courts, both of criminal

“and civil jurisdiction, and including procedure in

Examples

of such
rovincial
egislation

civil matters in those Courts.’

‘A reference which will presently be made to
reports of preceding Ministers of Justice on this and
kindred subjects will show how necessary it seemed
to the predecessors of the undersigned in times

past to prevent encroachments by this means upon

the appointing power of the federal Executive, and
how necessary it was deemed to prevent the con-
fusion and injustice which must ensue when a tribu-
nal, to which suitors have resorted for justice, has
been deciding upon the rights of parties without
having had jurisdiction.

““ The Ordeggin Council under review, in present-
ing to your Excellency what is claimed to have been
the law respecting district magistrates in the prov-
ince of Quebec before the passage of the disallowed
Act, refers to a series of enactments which are
not unlike the class of statutes which has last been
adverted to.
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“In the year 1869 the legislature of Quebec, by Prop.'s-9
chapter 23 of that year, declared that the Lieutenant-
Governor in Council might appoint one or more
persons to be district magistrates, with the power of
justices of the peace and judges of sessions of the,
peace. Their salary was not to exceed $1,200, and Quebe
their civil jurisdiction was limited to $25, excepting
as to tithes, taxes, penalties, and damages recover-
able under the Lower Canada Municipal Acy, and
under certain other Acts of Quebec. In these enu-
merated cases their jurisdiction was unlimited, pro- Distict
vided the defendant resided within the county in At 69,
which the Court was held, or that the debt was con-
tracted therein and the defendant resided within
the district.

*“ The same Act purported to confer power on the
[Lieutenant-Governor in Council to establish addi-
tional magistrates in the district of Saguenay, with
jurisdiction up to $200. This Act may be con-
tended to have had validity as applying altogether
to a provincial Court of lower rank than any of the
Courts in respect of which the appointing power has

been given to the Governor-General in Council by

Was possibly
the British North America Act; or it may p(wsih]\'mm”m
be sustained on other grounds, which it is unneces-
sary to seek for at present. It cannot be supposed,
however, to have had validity from the fact that it
was left to its operation by the federal Executive,
although this is almost the sole ground on which its
validity is assumed in the Order in Council under
review, No argument can be drawn from this sta-
tute as to the validity of the disallowed Act, because
the Act of 1888 differed from it in essential points,
some of which have already been enumerated and
may be referred to hereafter. The Act of 1860,
however, contains provisions which clearly illustrate
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Prop. 8-9 the remarks before made as to the disposition to
encroach upon the powers of the federal Parliament
But it and Executive in regard to the administration of

illustrates

the tendency justice. Some of its provisions would hardly be

on mominion repeated by the legislature now, in the light which
has been thrown upon our constitution by twenty
years of experience. Such, for example, are the
provisions of the gth section, which conferred on
each of the magistrates powers which the parlia-
ment fof Canada had declared should be exercised
only by two justices of the peace, or by certain
other specified officers, the district magistrate not
being one; and section 10, which undertook to
extend to district magistrates the provisions of an
Act of the parliament of Canada respecting justices
of the peace; also section 28, which appropriated
the moneys received from penalties, forfeitures, and
fines imposed by a district magistrate in such man-
ner and at such times as the Lieutenant-Governor
might direct, although the greater portion of those
fines and penalties would, according to the Act, be
recoverable under Dominion statute and belong to
the Dominion of Canada.

Amending-  ‘‘ In the next year, by chapter 11 of 1870, assented
AL 4o 1st of February, 1870, an attempt was made to
withdraw the meaning of the obviously objection-
able provisions of the Act just referred to, by adding
a section declaring that the Act ‘should be con-
strued as intended to apply to such.matters only
as ' were ‘within the exclusive control of the legis-
lature ' of the province, etc. Under ordinary cir-
cumstances, such a provision would be unnecessary.?
[t is obvious that no provincial statute can be con-

strued as extending to anything outside of provin-

1As to the use of such precautionary phrases in provincial Acts, see
the notes to Proposition 32, infra.
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cial powers, but the adoption of the section is some- prop. 8-9
what significant, and leads to the belief that some of

the provisions already referred to were pointed out,
between” the “sessions of 1869 and ‘1870, as being
objectionable.

“In the following year, by chapter g of 1871, Amendine,
assented to December 23rd, 1871, the limit of civil
jurisdiction was raised from $25 to $50. Jurisdic-
tion was given to the district magistrates in certain
cases ‘to annul or to rescind a lease,” and to award
‘ damages for breach of the stipulation of the lease.’
Power was given also to award costs on the tariff of
the Circuit Court, and to sell immovables for sums
exceeding $40, according to the practice of the
Circuit Court.

“ Thus the Court having been established, with a
magistrate appointed by provincial authority, the
process of expanding its jurisdiction began.

‘It went on in the year 1874, when by chapter 8, e -
assented to January 28th, 1874, it was again enacted ’
with great particularity, that every district magis-
trate should have the power vested in one or more
justices of the peace and of a judge of sessions, and
that such magistrate should ‘exercise all such
functions proper to a district magistrate, as required
or authorized by any Act or Acts of the province of
Quebec, or by any law whatever,” and should ‘act in
any case or matter, and in any or every manner
authorized or required by law.” By three of the
sections of the same Act the provisions of several

statutes of the parliament of Canada (which, of

course, could only be extended by the parliament of
Canada) were extended, for the purpose of making
the meaning of the legislature clear to confer on
those officers the powers which Parliament had
conferred on other officers.
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““The fines and penalties recoverable before the
magistrates were again dealt with as belonging to
the province, and the tenure of office was established
by the provision that removal from office should not
be made without.the reason being assigned in an
Order in Council.

“In the following year, by chapter 31 of 1873,
assented to December 24th, 1875, there is a declar-
ation that the Act of 1874 had not enlarged the
jurisdiction of the District Magistrates’ Courts.

“In the following year, by chapter 12 of 1876,
assented to December 28th, 1876, the jurisdiction
was altered in such a way that residence within the
district was not necessary to jurisdiction in some of
the exceptional cases where the jurisdiction had not
been limited by the Act of 1869, and it was declared
sufficient that the defendant should live in the
province.

“ By chapter 15 of 1885, assented to May gth,
1885, in the county of Gaspé and part of the county
of Saguenay, the civil jurisdiction was raised to $99.

“The extent to which this Court possesses juris-
diction in respect of specially enumerated cases may
be seen from the fact that in the suit of The
Corporation of St. Guillaume . The Corporation of
Drummond, in 1876, (reported on appeal in 7 R.L.
562), judgment was rendered for municipal taxes by
the district magistrate (appointed by the Lieutenant-
Governor in Council) for $1,880.

‘“ Finally, by the disallowed Act, the *District
Magistrates’ Court,” in so far as the district of
Montreal was concerned (and this) includes the city
of Montreal and eight counties besides), having
matured its growth by being made a Court of Record
with such extensive powers, with its judges holding

THE Q
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office during good behaviour, and removable only prop. 8-9
on the joint address of the Legislative Council an.
Assembly, with the salaries of its judges raised to
$3,000, all the powers and jurisdiction of the
judges of the Superior Court in respect of the
Circuit Court having been conferred upon these I, =
magistrates, the new tribunal, which had been A¢tof 88
eighteen years in reaching maturity, was ready to

take the place of the Circuit Court. The Circuit

Court was then abolished in the district of
Montreal, and the places of its judges, commissioned

by the Governor-General, were taken possession of

by the district magistrates.

““ The veil was still to be kept up over the title of
the judicial officer, and had ‘district magistrate’
inscribed upon it, but it was provided that this
should have no legal effect by the enactment that,
although ‘district magistrate’ might not mean
‘judge,” the word ‘judge,” appearing everywhere,
should mean ‘district magistrate,” in relation to
the Circuit Court affairs and jurisdiction.

“It seems to the undersigned evident :

“(1) That the government of the province of Non-
Quebec are not warranted in assuming that because veto power
this series of enactments, in reference to I)iStriCI1!;:?£F[]:(;)ru-
Magistrates’ Courts, was permitted to go on With.- Inre sires.
out disallowance, the statutes are therefore intra
vires of the legislature of Quebec.'

‘““(2) Phat if, by a gradual increase of jurisdiction,
a new Court can be substituted for the Circuit

Legislation

Court, the legislature would have the right, in the gradually

. R : ’ o ot .y Increasing
same ‘way, to go on extending the jurisdiction until jurisdiction
to that of a

the Court should be sufficiently equipped to take the superior
. . . Court
place of the Superior Court, and that by the same

1See Proposition 11 and the notes thereto.
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Prop. 8-9 process the Executive of the province could obtain
o control of every Court in the province, the same
device, if necessary, being used to conceal the word

‘judge.’
Shoskd ke ““(3) That even if this mode of proceeding by the
even if intra provincial legislature be not ultra vives, it should be
o controlled by the power of disallowance vested in
your Excellency, because it eventually results in a
transference of the judge-appointing power from
the Dominion to the provincial Executive.

“The undersigned, therefore, cannot agree with
the statement contained in the Order in Council
under consideration that because this series of
enactments was made by the province of Quebec,
‘it is therefore evident that before the sanction of
the statute in question the Lieutenant-Governor
had, and that he will have, after the coming into
force of the disallowance, the power to appoint
district magistrates and to establish magistrates’
Courts in every county,’ etc., ‘with the civil juris-
diction already mentioned,” and that ‘in declaring
the power of appointing judges wultra wvires the
Dominion authorities deny to the Executive of this
province a power it possesses an as exercised
since 1860; that it possesses and exercises actually,
and will continue to possess and exercise in the
future, by virtue of the laws anterior to the dis-
allowed statute.’

Previowi ““To show that the view hereinbefore expressed is
ﬁ?,?{:fe:’:of not a novel view to take of such enactments, and to
Justiee: show likewise that the government of the province
of Quebec is not justified in assuming that the
federal Executive admits the validity of all Acts
which it leaves to their operation,; and loses the

power of disallowance over similar statutes thereby,
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the following references may be made to some of Prop. 8-9
the reports which have been presented by the pre-
decessors of the undersigned on provincial legisla-

tion of this character!:—

““ A statute of Ontgrio, assented to January 131‘(1,”()('1:;;? Act

1869, chapter 22, made provision that the judges of respecting
the County Courts of Ontario should hold their Gounty
office during pleasure, and should be subject to be judges.
removed by the Lieutenant-Governor for inability,
incapacity, or misbehaviour, and was specially
reported on by the Honourable Sir John Macdonald,

then Minister of Justice, arid, being referred at his
suggestion to the law officers of the Crown in
England, the latter on the 4th May, 1869, reported L. offcers
that it was not competent for the legislature of the 1 England.
province of Ontario to pass the Act.* The report

was signed by Sir Robert Collier and the present

Lord Chief Justice of England. It would seem

that the legislature of Ontario had acted in pur-
suance of the theory that its power to make laws

in relation to the administration of justice in

the province, ‘including the constitution, mainten- Proviaces

cannot
ance, and organization of provincial Courts,” involved gntr!
the power to limit the tenure of office and togmanis
constitute the Court with a proviso, in effect, that °' s
the appointing power of the Governor-General

should be exercised sub modo.

““The Minister of Justice of that day, and the law
officers of the Crown in England, maintained that

that could not be done.

“On January 1gth, 1870, the same Minister Disallow
J J ance of Act

of” Justice reported in favour of the disallowance of ;'pplemen:
g judges
salaries.

1All the reports referred to are to be found in Hodgins’ Prov.
Legisl.

2See Hodgins’ Prov. Legisl., Vol. L., p. 50.
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prop. 8-9 the Supply Bill of the province of Ontario, because

it supplemented the salaries of certain of the judges
of that province, and the Act was disallowed accord-
ingly.

“On the 14th of April, 1873, the same Minister
of Justice took exception to an Act of Manitoba,
imposing a fine upon judges for neglecting to
perform any duty, and recommended that the

Manitoba

lrgﬁ%aﬁunm:utcntion of the legislature of Manitoba be called
to judges. ; ]
to the objectionable enactment. In the same

report it is recommended that the government of

Manitoba should be giyen to understand that the
Governor-General did not consent to the limitation
of his power of selection of judges, contained in the
Act of Manitoba, which pretended to define the
qualification of the persons who should be ap-
pointed to the bench. The government of Mani-
toba was informed that the Governor-General
would not feel bound by that Act in any appoint-
ments to the bench. In approving that report the
Governor-General added in his own hand the
words :—*‘ I conclude that the recommendation to be
conveyed to the Lieutenant-Governor is a sufficient
security for the amendment of these Acts.’

M. “On the 2nd of September, 1874, the Hon. Mr.

Fournier.

Justice Fournier, then* Minister of Justice, com-
mented on an Act of the province of New
Brunswick, chapter 29 of 1873, as being, in fact, an
appointment by local authority of a judge.  Corre-
spondence led to the amendment of that Act in
accordance with his view. On the 18th of Novem-
ber, 1874, the same Minister of Justice reported
omilar - that the provisions of an Act of the legislature of

legislation,

Ontario, with respect to the qualifications to be
possessed by certain judges, were wultra vires, as
placing a limit on the discretion of the Governor-
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General which was not to be found in the British prop. 8-9
North America Act, and he declared that such a )
"prm'isinn was ineffectual, and that the Governor-
General would not be bound by it.

“On the gth of March, 1875, the same Minister
of Justice recommended the disallowance of a
statute of British Columbia, because, after the

British
Columbia
legislation

appointment of County Court judges in particular (55 res.
districts, the statute reported on empowered \theﬂf&’éﬁs‘_’(
Isientenant-Governor to appoint the places at which
the County Court judges should reside from time
to time, the Minister declaring that this was
practically assuming the power of the appointment
of judges, and the Act was disallowed accordingly.

“On the 13th of October, 1875, the Hnn.%ll;k:‘:dward
Edward Blake, then Minister of Justice, reported
against a similar statute of the same province. He
said- that the ‘consequence of permitting the Act
now under consideration to go into operation would
be to permit the Lieutenant-Governor in Council to
arrange the boundaries of these districts and to
alter them at his pleasure, and so, practically, to
determine, at his pleasure, the places within which
the County Court judges should have jurisdiction.’

‘““He contended that such an enactment was
objectionable, ‘ as the alterations thereby authorized
might practically result in the appointment, by the .
local government, of a County Court judge to a new objections

to such
district or judgeship, thus transferring to the local legislation.

government a part of the power of appointment
o

vested in this government under the constitution,’
and he added, ‘ so long as the local legislature keeps
within its own hands the division of the districts,
and the alteration of their boundaries, this govern-

ment has, by virtue of the power of disallowance,
11
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Prop. 8-9 some measure of control over such action; but
should this Act go into operation, no such control
could thereafter be exercised here.’

MrR. “On September 29gth, 1877, the Honourable R.
" Laflamme, then Minister of Justice, called attention
to various Acts of British Columbia, relating ‘to
the Gold Commissioner, and his powers as judge
of the Mining Court, and to the danger of allowing
legislation which increases, from time to time, the
jurisdiction of the Court, the judge of which has not

been appointed by the Governor-General.’

British ‘He proceeded to relate the various Acts by which

Columbi WS A PR s
legislation  the jurisdiction was gradually accumulated, until, in

as to Gold

Commis- the opinion of the Minister, the Court had, at length,

sioners and n . - it

Mining become, by five successive enactments,a Court within
M the meaning of the g6th section of the British North

America Act.

‘“ He thought it was not ‘ necessary, in order to
bring a Court under the provisions of this section,
that it should be called by the particular name of
‘ Superior,” ‘District,” or ‘County Court,” and,
although he did not recommend the disallowance
of the statute, he recommended its repeal or amend-
ment by the provincial authorities, and expressed
this view :—*‘ It will be readily seen how easy it
would be for the local legislature, by gradually
extending the jurisdiction of these Mining Courts,
and by curtailing the jurisdiction of the County
Courts, or Supreme Court, as now established, to

bring within their own reach, not only the adminis-

tration of justice in the province, but also, practically,

the appointment of the judges of the Courts in which

justice is administered.’

““On the 3rd of October, 1877, the same Minister
reported against an enactment of the province of

-
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Ontario to provide that the stipendiary magistrate Prop.8-9
of the territorial districts of Muskoka, Parry Sound, e
and Thunder Bay should act as a Division Court
judge, with like jurisdiction and -powers as were Ontario Act
possessed by County Court judges in Division sirexdiary
Courts in the counties, as being in conflict with
the g6th section of the British North America Act.

‘““He refrained from recommending disallowance of
the Act, as Acts previously passed by the provincial
legislature, conferring certain judicial powers in
civil matters on stipendiary magistrates, in. relation
to Division Courts in Ontario, had been left to their Division
operation, and those powers had not been substan- in Ontarie.
tially extended by the Act then under his review, but
he pointed out that the same danger which had
received his notice, in the case of British Columbia,

might ensue from/this class of legislation.

““The jurisdiction of the Court which he had
referred to.only reached $100, excepting when the
consent of parties was given for the disposal of cases
of larger amounts. He took special exception, how-
ever, to the provision that all enactments from time
to time in force in Ontario, relating to Division
Courts in counties, should apply to the Division”
Courts of these districts, stating that while it might
be ‘quite within the legislature of Ontario t increasing
increase the-jurisdiction of the Division Courts in fw‘_tlrilv:‘f]clfi‘(i(r..
counties, as such Courts are now presided over l)_yum‘“'
judges appointed by the Dominion,’ the attempt to
exercise that power in relation to Division Courts,
presided over by judges appointed by Ontario,

would be objectionable, and he intimated that the

Act would be disallowed unless amended. The
same objection was conveyed in a report of the
same Minister in reference to New Brunswick legis-
lation on December 22nd, 1877.
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Prop.8-9  “On June 14th, 1879, Chief Justice McDonald,
N then Minister of Justice, took exgeption to an Act

Mr.
McDonald.

of Prince Edward Island, which allowed a small fee
for costs taxed by the County Court judge, as being
a breach of the provisions of the British North
America Act in relation to the emoluments of

judges.

“On January 2oth, 1880, the same Minister
called attention to-an Act of Ontario, in amend-
ment of a similar Act to that relating to the terri-
torial districts of Muskoka, Parry Sound, and
Thunder Bay. This Act gave the appointment of
the judge to the Lieutenant-Governor, fixed the
salary, and enlarged the civil jurisdiction, but was
not different in principle from the statute which had
been commented on in 1877. This Act was dis-
allowed.

Sir ““On January 3oth, 1882, Sir Alexander Camp-

Cl'“}?\ﬁﬁi’ﬁ' bell, then Minister of Justice, reported that an Act
of Ontario, (chapter 5, 1881), consolidating the
Superior Courts, and establishing a uniform system
of pleading, practice, etc., contained provisions
which appeared to be wultra vires, as being in effect

The Ontario an assumption of the -appointing power ll)'\'.thc

Act. provincial legislature, and he gaused commissions
to be issued to the judges, on the reorganization of
these Courts, in order to place their authority beyond
question.

,

“In the same report he tdok exception to a
provision®o constitute the judges of County Courts
official referees and local masters.?

1Sir A. Campbell’s words are:—*“ The undersigned thinks it
doubtful whether the provincial legislature can constitutionally in this
manner appoint judges, who hold office by commissions from your
Excellency, to other offices under the provincial government. The
expediency of allowing county judges to act as referees and local

Y
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“On May 8th, 1883, the same Minister called prop. 8-9
attention to the legislation of the province of British
Columbia, conferring jurisdiction on Gold Commis-
sioners -appointed by the Lieutenant-Governor of
British Columbia, and the Act was disallowed.

“In a report of April 13th, 1887, the under-
signed felt himself obliged to state that the provision
of a Manitoba statute, to the effect that for certain
misconduct the County Court judge should forfeit
his office, was ultra wvires of the provincial legis-
lature.

“The contention is, however, made, in the Order
in Council under review, that the Court of Appeal
of the province of Quebec has recognized, as consti- Decisions of
tutional and intra vires, in two cases, the legislation Gl G
for the appointment of such district magistrates.

“One of the supposed cases referred to is that

Corporation

of The Corporation of St. Guillaume v. The Cor- ofst.
poration of Drummond, 7 R.L. 562. It seems coporation
remarkable to the undersigned that reference should S
have bden made to this case for this Ppurpose,
especially by the emphatic statement that the judg-

ment of the judge of first instance was unanimously
confirmed in the Court of Appeal by Judges Tessier,

Monk, Sanborn, and Ramsay. The most careful
scrutiny of this case fails to detect anything to bear

out the statement that in that judgment the enact-

ment for the appointment of the district magistrates

was ‘ recognized as constitutional and intra vires.’

A judgment had been rendered by Mr. Justice

Plamondon for $1,880. An appeal was asserted,

Masters is questionable, and the same may at some future time require
~the consideration of Parliament. Should Parliament think proper to
legislate upon the subject, it is evident that the provisions last referred
to of the Act now under consideration would become inoperative :
Hodgins’ Prov. Legisl., Vol. 1, p. 196.  See, however, Proposition 45,
and the notes thereto.
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Prop.8-9 (I) on the ground that the judge was himself liable

Reg. v.
Coote in
the Privy
Council.

to contribute to the defendant corporation towards
any amount for which judgment might be given, and
that he had been recused ; and (2) that the amount
claimed was above the jurisdiction of the Court.

“The judgment on the appeal was delivered by
Sanborn, J., on these two points only, and the
question of intra wvires, or constitutionality of the
ﬁ'l’?egislation, was not raised, considered, or even
referred to.

“The second case on which reliance is placed is
that of Regina v. Horner, in 1876, 2 Cart. 317, and
the brief judgment delivered throws no light upon
the question. The Court (per Ramsay, ].), while
admitting that difficulties might exist ‘as to the
conflict of the powers as an abstract question,” held
the difficulty was practically disposed of by the case
of Regina v. Coote, L.R. 4 P.C. 599. The Court (per

Ramsay, ].) stated :—‘ The case of Coote, decided

in the Privy Council, directly recognizes the
powers of the local legislatures to create new
Courts for the execution of criminal law, as also the
power to nominate magistrates to sit in such- Courts.
We have, therefore, the highest authority for hold-
ing that, generally, the appointment of magistrates
is within the powers of the local Executives, So
much being established, almost all difficulty dis-
appears.” Turning now to the case of Regina v.
Coote, which the Quebec Court of Queen’s Bench
had relied on as solving all difficulties as to the
conflict of powers, it is matter of regret to find that
it really has no bearing on that subject whatever.
The single passage in that judgment which bears
upon any constitutional question is contained in the

12 Steph. Dig 450, (1876). See supra pp. 123, 127-8.
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following extract from the judgment delivered by prop.
Sir Robert Collier :—* The objection taken at the
trial appears to have been that to constitute such a
Court as that of the Fire Marshal was beyond the
power of the provincial legislature, and that, con-
sequently, the depositions were illegally taken.
Subsequently other objections were taken in arrest
of judgment, and the question of the admissibility of
the depositions was reserved. It was held by the
whole Court, (in their lordships’ opinion, rightly),
that the constitution of the Court of the Fire Marshal,
with the powers given to it, was_within the com-
petency of the provincial legislature.’

“There was no comtention at the argument, and Reg. .
. Coote in the

no decision bggthe Court, as Avas supposed by Mr. Privy
Justice Rainsay, ‘that thé ‘power to nominate

Council.

magistrates to sit in such Courts is within the
power of the local Executives.” No solution, there-
fore, of the difficulty noticed by the Court of Queen’s
Bench in the case of Regina v. Horner is to be
found in the decision of the Privy Council in Regina
v. Coote.

“The fact i1s that the statute then under review
created officers called ‘¢ Fire Marshals,” with the
power of making investigations concerning firef

suspected persons for trial. How, then, cotild it
have been supposed that this was a decision even
in favour of the principle that local legislatures could
‘ create new Courts for the/execution of the criminal
law,” as stated by Mr. jnsfin- Ramsay, much less a
decision affirming ‘ the power’ of the local authori-

ties to ‘ appoint the judges to sit in such Courts’?
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The power ‘ to create new Courts for the execution
of the criminal law ' was expressly conferred by the
British North America Act, and, fortunately, it does
not rest on the case of Regina v. Coote. As to the
suggestion that the local legislature had even
attempted, by the Act then under consideration, to
create a new ‘Court for the exécution of the criminal
law,’ it is not only apparent from the references of
the Judicial Committee that no such attempt had
been made, but the Court of Queen’s Bench itself
had decided, in 1872, (Ex ﬁz;\rtc Dixon, 2 Revue
Critique 231), that the statute )in question had no
connection with criminal procedyire.

“The only remaining passages’in the judgment of

Regina v. Horner are an attempt to work out the
theory on which it was imagined that the case of
Regina v. Coote had been decided, and the case
altogether may be considered as far from a con-
clusive authority, without disrespect for the eminent
tribunal which pronounced the decision. The de-
cision, whatever its value, only had in view the
District Magistrates’ Court as it existed in 1876.

“ Having put forward these two cases as the only
ones which could be relied on as judicial confirmay
tion of any Act of the character of that which hés
been disallowed, the Order in Council progéeds
to 'set up the contention that similar laws /Are in
force in all the provinces of the l)uminiun‘/lf that
contention were correct, in point of fact, it would
hardly have much bearing on the question of con-
stitutionality. But it is not correct. One instance
given in the Order in Council is a statute of the
province of New Brunswick, which provides for the
establishment of ‘Parish Courts,” with civil juris-
diction ‘up to $40. This New Brunswick statute, it
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must be admitted, is similar to a number of other prop. 8-9
provincial statutes, but it differs in all the points to B
which importance has been given in the previous

parts of this report, from the disallowed statute.

“Reference is made in the Order in Council under
review to a decision of the Supreme Court of
New Brunswick, in the case of Ganong v. Bayley, Ganong ».
1 P. & B. 324,! as sustaining the ‘Parish Courts
Act.

» Bayley.

“The undersigded desires not to be understood
as undertaking 'to discuss here the legality of
statutes like the New Brunswick statute just referred
to. The wide difference which- has been already
pointed out between those statutes and the disal-
lowed Act, as to criminal jurisdiction, as to the ex-
tent of the civil jurisdiction, and as to the attempt to
transfer certain of the powers of the Superior Court
judges to provincially appointed judges, makes it
unnecessary to enter upon such a discussion, but it
may be proper that he should notice the New
Brunswick decision just mentioned, because it may
be supposed that, although the statutes were

different, the prineiples affirmed by the Court may

have been sufficiently wide to cover the disallowed
statute, as well as the statute of New Brunswick,
which was then being considered.

“The question before the Court was whether
the New Brunswick Act, (39 Vict., chap. j3),
intituled, ‘An Act to establish Parish Courts,” was
ultra vires of the local legislature, as to the section
which provided that the commissioners (who are
the judges in those Courts) should be appointed by
the Lieutenant-Governor in Council. As already

1See upra p. 130.
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Prop. 8-9 stated, the Parish Court was a Court for the recovery

o of debts under $40. Two of the judges of the

Ganong». Oupreme Court of New Brunswick, out of five,

Bayley.  denied the validity of the enactment. Two of the
judges who affirmed the validity of the enactment
did so on the ground that all the powers of the
provincial legislature and Executive which existed
before the Union of the provinces remained to the
provincial legislature and Executive after the Union,
except in so far as altered by the provisions of the
Union Act. '

Provincial ““This principle, without which there would not
legislatures

haveonly have been a majority of the Court to uphold the

those powers

Sonforted by provision of the Parish Courts Act, would not now be
Act affirmed, since'the Judicial Committee of the Privy
Council (as well as other tribunals) has so clearly
established that no powers are possessed by the
provincial legislatures, except such as are conferred
by section g2 of the British North America Act, and
that all other powers are vested in the parliament of
Canada. It may be that such statutes as that
regarding the Parish Courts are intra vires the
provincial legislature, without the disallowed statute
being so, but, if they are intra vires, it can hardly be
from the weight of the New Brunswick decision
jpst quoted, or from the reasoning given by the

majority of the Court.

“ Another of the statutes referred to in the Order
in Council as being similar to the disallowed Act is
Onwario Act One passed by the legislatyre*of Ontario, and which
as to . . . . . . . .
stipendiary conferred jurisdiction on stipendiary magistrates in
magistrates. 5 : . o % L
territorial and temporary judicial districts.
“The undersigned has, however, already shown
that the provisions of this Act weré distinctly

1See Propositions 1, 2, and 66, and the notes thereto.
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excepted to in the report of the Hon. Mr. Laflamme, prop. 8-9
and that a request was made that it should be o

repealed before the time for disalfowance should

expire ; that that request was unheeded, and that a
subsequent enactment of a like character, but going

a little further in conferring jurisdiction, was disal-
lowed. Legislation of that kind has not beeme—
continued in Ontario, but the legislature has, in
recent years, avoided doubtful ground by establish-
ing the Court merely, and leaving the appointment

of the judge to the Dominion Executive.

“ The Order in (Rmn(\’il now under consideration, Provincial
after presenting the r(':lsﬁning which has been herein l;lc\ﬁll?:)art:i)::g
reviewed, with regard to the constitutionality of ”]C:-T)imimmcn(
disallowed Act, proceeds to give a statement of f.'u‘tsgxa:)rri;r
which seems to the undersigned to have no l)c:u‘ingju?i‘::re‘»
upon that question, and no relevancy to the ques-
tion of disallowance. It refers to the fact that in
1887 the legislature of Quebec authorized the
appointment of two additional judges of the Superior
Court, and calls your Excellency’s attention to the
fact, according to a principle acknowledged by the
Dominion authorities; and especially by the Right
Honourable the First Minister in a speech in
Parliament in 1880, that the wish of the provincial
legislature on such a subject should be respected.

On this point there need be no controversy.

‘“It seems necessary to say, however, that the
fact of a provincial legislature having done its part
towards enlarging the number of judges, and the
circumstance, if such exists, of additional judges
being needed, cannot justify the attempt on the
part of the provincial legislature to seize the appoint-
ing power. Yet such seems to be one of the reasons
put forward in justification of the disallowed Act.”
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Prqgs-o Sir John Thompson then discusses an objection
”l raised in the Quebec Order in Council, that the
advice to the Governor-General to disallow the Act
of 1888 had been unduly delaved, showing it to be
founded on a misconception of facts,and continues: —

“The Quebec Order in Council next proceeds to
state % grievance which seems to differ materially
from the one just noticed, inasmuch a§ it is a com-
plaint that in dealing with the disaHowed Act your

Ruleslaid  Fxcellency’s advisers acted with too much expedi-
randum of tion. Reference is therein made to a memorandum
of the Minister of Justice, dated the gth day of

1868 as to
June, 1868, recommending fhe course which should

disallowance
of statutes,

be pursued in reference to a review of provincial
statutes, and the government of Quebec declare that
in the recent case of disallowance those rules have

not been observed.?

““The only rule to which this complaint can refer,

by any possibility, is the following :—

““That where a measure is considered only
partially defective, or where objectionable, as being
Ex. gr.that prejudicial to the general interests of the Dominion,

objections 5

should be  or as clashing with its legislation, communication
submitted

before dis-  should be had with the provincial government with

allowance,
respect to such measure, and that in such case the
Act should not be disallowed, if the general interests
permit such a course, until the local government
has had an opportunity of considering and discuss-
ing the objections taken, and the local legislature
has also an opportunity of remedying, the defects
found to exist.’

“ The undersigned does not understand that the
[ o)

adoption of those general rules in 1868 in any way

1Printed in Hodgins’ Prov. Legisl., Vol. 1, p. I.
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limited or controlled the exercise of your Excel- Prop.8-9
lency’s power of disallowance. They were sugges-

tions for the guidance of the Minister of »]u\‘ti(‘g of Dg not con
that time, and for his successors in office, and, in so Pove"

far as provincial governments were concerned, they

were merely indications of a line of action which

your Excellency's advisers at that period thought
suitable to be adopted. They were not in any sense

an agreement with provincial governments?!, and at

any time when they may be departed from, it would

seem that the provincial Exgeutives have no reason

sto complain of the exercise of your Excellency’s
powers by any other method. In the present
instance it seems apparent that~the complaint of
departure from these rules is hardly well founded.

It can hardly be contended that in dealing with the The general

interests
demanded
prompt dis-
allowance
s of the

- . Quebec A
but that the federal Executive was bound to pursue g’

objectionable statute, the provincial Executive was
at liberty to proceed with the utmost expedition

a course of remonstrance and delay, which would
have led to great confusion and public injury if the
view held by the federal Executive was right. Itcan
hardly be conténded that if your Excellency’s
advisers thought the important provisions of the
disallowed Act to be unconstitutional, and in excess
of the powers of the legislature, they should have
allowed the Act to be proclaimed, the judges to be
appointed by the Lieutenant-Governor, the Circuit
Court to be abolished by proclamation, the new
tribunal to exercise its large powers in a great
section of the province of Quebec without authority,
suitors to be involved in expense, judgments to be
rendered and enforced, seizures made, property sold,

'With regard to this remark of Sir J. Thompson, it would seem clear
that Ministers could not bind the Crown by any such agreement. See

per Higinbotham, C.]., Attorney-General 7. Goldsbrough, 15 V., L.R.
at p. 645, (1889)
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personal liberty restricted, while your Excellency’s
advisers would be remonstrating with the provincial
Executive, and waiting for the legislative session of
1889, in order to give that legislature ‘an oppor-
tunity of remedying the defects found to exist.’ 3

‘“It seems to the undersigned that, quoting the
language of the rule which it is claimed was violated,’
‘the general interests’ did not ‘permit such a
course.’

“ Under the circumstances which the undersigned
has presented in this report, he ventures to submit
that the government of the province of Quebec was
under an erroneous impression in supposing that, in
disallowing the District Magistrates’ Act of 1888,
your Excellency’s government was actuated by any
disposition whatever to limit the actual right of that
province ‘to adopt any law deemed necessary for
the good government and prosperity of the province,
within the limits of its powers and attributes.’”

In answer to the above report of Sir John Thomp-
son, the Lieutenant-Governor of Quebec forwarded
to the Dominion government a report of the Presi-
dent of the Executive Council of the province, upon
which the Minister of Justice made a further report
on July 15th, 1889, in the course of which he said? :
—*In the document now under review, the President
of the Executive Council states that he does not
clearly see from the report of the undersigned,
approved on January 22nd last, whether the under-
signed maintains the opinion that the local legisla-
tures have no power to create Courts, of no matter

how small jurisdiction, whose judges shall be

IThrough the courtesy of the Department of Justice at Ottawa, the
writer has had an opportunity of perusing all reports of Ministers of
Justice upon provincial legislation from 1887, when Mr. W. E. Hod

gins’ wo  terminates, to the present time,
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appointed by the local Executives. In the previous prop. 8-9

report of the undersigned, no question was raised as

to the provincial power to create such Courts, and as

to whether the power might not be validly conferred

on the local Executives to appoint magistrates or
judges for Courts of small jurisdiction, and different

from the Courts mentioned in the clause of the :,’J:f,";i(‘l
British North America Act, which confers the :3,';:‘;;5?3,,
appointing power on the Governor-General. The g™
undersigned distinctly declared in that report that

that was not a matter involved in the discussion, as

the legislature of Quebec, in enacting the District
Magistrates’ Act, and the (Juebec government, in
making the appointments, had clearly invaded the
powers of Parliament and of your Excellency, even
though the power to appoint some classes of officers,

with judicial functions, might be with the local
authority. The contention which is made in the
document under review . . does not, in the
opinion of the undersigned, refute the view sét forth

in his previous report . . That view has been

faken by nearly all the Ministers of Justice since the

union of the provinces, namely, that the words of

the British North America Act referring to ¢ Judges

of the Superior, Districty and County Courts’ include

all classes of judges like those designated, and not
merely the judges of the particular Courts which at

the time of the passage of the British North America

Act happened to bear those names.”

And, again, in his report as Minister of Justice .on
the New Brunswick Acts for 1889, Sir John Thomp-
son objected to section 4 of c. 23, an Act respecting
Criminal Courts, which provided that the Lieutenant-
Governor in Council might appoint stipendiary or
police magistrates within any county, saying:

“The undersigned again desires to express his
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doubts as to the right of/the Lieutenant-Governor
to appoint, or of a provingcial legislature to authorize

the appointment of, justices of the peace or other
judicial officers. The question is one of difficulty,
and there have been decisions both ways, but no
final Court of appeal has expressly formulated a
judgment upon it,” and referring to a recent case,
which is evidently Reg. v. Bush, (above referred
to at pp. 137-9,) he strongly objects to the argument
based in the judgments in that case on the acquies-
cence of the Dominion parliament.?

Proceeding to Proposition g, it is one easily
deducjble from Propositions 7 and 8, and affords a
convenient opportunity to briefly discuss the subject
of legislative power over the royal prerogative.

The words of the Proposition are suggested by
those of Taschereau, J., in Lenoir v. Ritchie,* where
he says :—‘ Admitting the theory that the pro-

1As to which, see Propositions 14 and 15. In the recent Nova
Scotia case of Thomas ». Haliburton, 26 N.S. at p. 74, (1893), Gra-
ham, E J., says :—*“ I think that it was the intentiof] of the British
North America Act that crimes of this nature,” {sc. /Jlibels, forgery,
tampering with witnesses), ‘‘ should be tried Dy judgs appointed and
paid by the federal authorities, and not by appo¥tees of the provincial
legislature. That it is a usurpation of jurisdiction} which, if allowed in
this case,” (where the provincial legislature had enacted Ahat the
House of Assembly should be a court to adjudicate upon/and punish
libels upon members during the session of the legislatuge), ‘* may be
delegated to municipal bodies by the same legislature : R¢g. ». Toland,
22 O.R. 505, citing Reg. 2. Boucher, Cass. Sup. Ct. Dig.f p. 325.” The
question “of the power of provincial legislatures to Appoint police
magistrates is discussed at length by Mr. Maish, Q.Cfin8 C.L.T. 97,
seq., concluding in the negative. May not, hn\\r\v;{(hv true solution
lie in the application of our leading proposition to /Nos. 14 and, 15 of
section 92 of the British North America Act, so tha( provincial legisla-
tures may be found to have power to appoint, or gthorize the appoint-
ment of, justices of what may be termed thv)'(m\inm:ll peace, for the
enforcement of laws, under No. 15 of sectierf” 92, while the Dominion
parliament alone has such powers as to the Dominion peace, that is, as
to justices to enforce criminal laws, within the meaning of No. 27 of
section 91, (as to which see supra pp. 35-7, 49-51), saving always the
Queen’s prerogative,- where that has not been controlled by valid
legislative enactment ? . -

¢

23 S.C.R. at pp. 623-4, 1 Cart. at p. 530, (
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vincial laws must be held to be enacted in Her prop. 8-9
Majesty’s name, and I need. not consider how far
this may be admissible, this can be so only when

such laws are strictly within the powers conceded

to the provincial legislatures by the Imperial Act.

When they go beyond the limits assigned to them,

they act without jurisdiction. Her Majesty’s ks
authorization to make laws in her name, which,
according to this theory, she has given to them by }r):;r,,,,,m,»
the Imperial Act, can apply only to laws passed ).
within the limits assigned to them by the Act.

They cannot avail themselves of that authorization

to make laws outside of these limits.”

And in connection with this the words of Armour,
C.]., in Regina v. Bush,! may be cited, where he Reg. v.
held that No. 14 of section g2, as to laws relating to
the administration of justice, gives local legislatures
the exclusive power to appoint justices of the peace,
although this was and still is one of the prerogative
rights of the Crown, adding :—* If this power was
so conferred by the British North America Act, & 3 i
is of no consequence that Acts of the provincial
legislature are assented to only in the name of the
Governor-General, while only Actg of the Parlia-

. .
ment of Canada are assented t@ in the name -of

the Crown, because the Crown f)'\ assenting to the
British North America Act assented to the powers
thereby cqnferred, and to the exercise of those
powers by the Parliament or legislatures upon which
they were respectively conferred.”

Nevertheless, it was largely upon the ground that
provincial Lieutenant-Governors do not represent
Her Majesty, and that Her Majesty, therefore, is

115 O.R. at p. 400, 4 Cart. at p. 692, (1888). See also sypra
pp- 137-9.
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Prop. 8-9 not an integral part of the provincial legislatures,

that in Lenoir ». Ritchie* some of the judges of the
Supreme Court of Canada expressed an emphatic
opinion that those legislatures, at all events, could
not affect or impair the royal prerogatives.®* The
recent decision of the Privy Council, upon which
Proposition 7 rests, The Liquidators of the Maritime
Bank of Canada v. The Receiver-General of New
Brunswick,® has, of course, removed this ground of
objection to the provincial power.

The question still remains, however, whether, even
conceding the principle enunciated in Proposition 8,
of the correlation of executive and legislative power,
there isamong those |egislative powers enumerated in
section g2 of the British North America Act, and by
that section conferred upon provincial legislatures,

, any which necessarily imply power to interfere with

Kitehie. royal prerogatives. And so in Lenoir v. Ritchie*

Taschereau, J., lays it down that:—‘ Provincial

legislatures cannot, directly or indirectly, interfere

with Her Majesty’s prerogatives, or with her acts

Does sect.92 done in the exercise of these prerogatives,” and

;}.f\:fr'\:, says® :—‘“ Which part of section g2, where the sub-
interfere

with royal
prerog-

praros, 13 S.C.R. 575, 1 Cart. 488, (1879).

2See per Taschereau, J., 3 S.C.R. at pp. 620-3, 1 Cart. 527-9 ; per
Gwynne, J., 3 S.C.R. at pp. 632-5, 1 Cart. at pp. 538-9, 542. Cf., per
Gwynne, J., in Liquidators of the Maritime Bank of Canada ». The
Receiver-General of New Brunswick, 20 S.C.R. at pp. 699-700, 703.
In Mercer z. The Attorney-General for Ontario, § S.C.R. at p. 663,
3 Cart. at pp. 47-8, (1881), Henry, J., observes :—** The Imperial
parliament has never, as far as I have been able to discover, al
tempted to deal with the peculiar prerogatives of the Crown until pre\
viously voluntarily surrendered by the Sovereign.”

3(1892] A.C. 437.
43 S,C.R. at p. 628, 1 Cart. at pp. §34-5.

53 S.C.R. at pp. 620-2, 1 Cart. §527-8. Taschereau, J., goes so far
as to say in this portion of his judgment that ‘‘ under the rule that
Her Majesty is bound by no statute unless specially named therein,
and that any statute which would divest or abridge the Sovereign of
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jects left under their control and authority are prop. 8-9
enumerated, fives them the power to legislate upon
Her Majesty’y prerogatives ? 'l"hq’re is a clause, it .
is true, giving them exclusive authority over the \

administratiof of justice, but, surely, the/creation '

. . /
and appointment of Queen’s Counsel has pever been No. 1,
sect. 92,

considered as a part of the administration ef justice. B.N.A. Act.

To grant to these legislatures the ‘exercise
of Her Majesty’s prerogatives, or the power to give
to any one the exercise of these prerogatives, it
would require, in my opinion, a very clear enact-
ment, and I cannot find it in the British North
America Act.”

But, as has been alréady seen, in the Upi“i““fq);‘,‘ii’f'(:','n‘ﬁi
of Sir Horace Davey and Mr. Haldane, to whom Davey.
the matter was submitted by the Ontario govern-
ment, one class of subjects enumerated in sec-
tion g2, at all events, involves a royal prerogative
power, namely, No. 4, which by assigning to pro-
vincial legislatures the establishment and tenure of
provincial offices, and the appointment of provincial
officers, empowers them to appoint, or authorize the Aol
Lieutenant-Governor to appoint, ‘o the office of'"z:;{
Queen’s Counsel, for the purpose of the provincial Counsel
Courts, and they certainly draw no distinction
between such Queen’s Counsel and others ‘ assum-

ing to be of the rank of Queen's Counsel known

his prerogative, in the slightest degree, doc. not extend to and bind
the King, unless there be express words to that effect, even if the
g I

power of creating Queen’s Counsel could ever have been interpreted to
be included in the power over the administration »f justice, it remains in
Her Majesty, and in Her Majesty alone, as the Imperial statute does
not specially give it to the legislatures:” And cf. S.C. per Henry,
J., 3 S.C.R. at pp. 614-5, 1 Cart. at pp. 520-1; per Gwynne, ]J.,
3 S.C.R. at pp. 635-6, 1 Cart. at pp. §42-3. Sed guare. See the
Opinion of Sir Horace Davey, supra pp. 133-4 ; also p. 135.

1See supra pp. 133-4.
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under that name in the Empire,” to use an expres-
sion of Taschefeau, ].!

And it would seem that there can be still less
doubt as to the power of the Dominion parliament,
under its general legislative jurisdiction, to affect
the royal prerogatives so far as the internal govern-
ment of Dominion is concerned. But in the pardon-
ing power case, Attornéy-General of Canada wv.
Attorney-General of Ontario, already referred to,*
Strong, C.],. in hisjudgment,® after stating that it has
been the invariable practice in the case of colonial
governors to delegate to them the apthority to
pardon in express terms by their commission or
instructions, which he would think implies that, in
the opinion of the law offters of the Crown, the
prerogative of pardoning offences is not incidental
to the office of a colonial governor, and can only
be executed by such an officer in the absence of
legislative authority, under powers expressly con-
ferred by the Crown, continues :—*‘ The next
question, and one which was argued on this
appeal, and which, if we were compelled to
decide all the questions presented, we should
have been obliged to pronounce upon, is one of
the greatest importance, not a question of con-
struction arising in any way upon the British North
America Act, but one involving a great principle of
the general constitutional law of the Empire. That
question s, In what legislature does the power of
conferring this prerogative of pardoning, by legisla-
tion, upon a representative of the Crown, such as a
colonial governor, reside ? Is it possessed by any

1Lenoir 2. Ritchie, 3 S.C.R. at p. 627, 1 Cart. at p. §33.

2See supra. pp. 113-5, 130-3.

323 S.C.R. at pp. 468-9.

(‘()l()ll
our ¢
Domi
is it

the C
tative
volun
recog
of th
with

that {
Maro
refere
to lin
not «
mate
judgr
Iul'i;l,
have

It

Justi
colon
Dom
has |
or su

15 A
2 IS
314

judgm

were v

of ther

contro
of the
was in
to pre
sanctic
at pp.
428-9.

4Se
of firs




PowkERrR OVER ROYAL PREROGATIVES.

181

colonial legislature, including in that term under prop. 8-9

our system of federal government as well the
Dominion parliament as a provincial legislature, or
is it confined to the Imperial parliament? That
the Crown, although it may delegate to its‘represen-
tatives thé exercise of certain prerogatives, cannot
voluntarily divest itself of them seems to be a well
recognized constitutional canon. Upon this point

of the locality of the legislative power to ‘{'ntml}'rc

with the royal prerogative, I should have \lmnght
that the case of Cushing v. Dupuy,* and In % Louis
Marois,* decided by the Judicial Committee with
reference to the jurisdiction of a colonial legislature
to limit appeals to the Queen in Council, would, if
not direct authorities, have had at least a very
material application to the present question. The
judgments delivered in the Supreme Court of Vic-
toria, in the case of Toy v. Musgrove,® might also
have afforded us great assistance.”

It will be seen, then, that the learned Chief
Justice speaks of it as still a question whether a
colonial legislature, including in such term both the
Dominion parliament and the provincial legislatures,
has power to interfere with the royal prerogative,-
or such a royal prerogative as that of mercy.* Now,

15 App. Cas. 409, 1 Cart, 252, (1880).
215 Mo. P.C. 189, (1862).

314 V.L.R. 349, (1888). See supra at pp. 115-20 for extracts from the
judgments in this case on the subject of how far royal prerogative powers
were vested in the colonial governor. The judges, however, do not any
of them discuss the question of the power of the colonial- legislature to
control the royal prerogative, that not being involved in the decision
of the case before them, where the validity of a purely executive act
was in question, defended as an exercise of a royal prerogative power
to prevent aliens from landing on British soil, but not done under the
sanction of any Act of the legislature. See, however, per Kerferd, J.,
at pp. 413-3; per Williams, J., at p. 421; per Holroyd, J., at pp.
428-9. ¢f

4See, supra at pp. 131-2, the views expressed by Boyd, C., in the Court
of first instance in this case.
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the prerogative of mercy is one of the highest
prerogatives, and 1is described as inseparably
incident to the Crown.! But the prerogative of

‘the Crown as the fountain of justice, with which

Cushing v.
Dupuy.

Story on the
Constitu-
tion.

Majora.and
minora
regalia.

Chitty.

Blackstone.

Attorney-
General v.
Black.

Attorney-
General v.

Judah.

the two cases of Cushing v. Dupuy and In re Louis
Marois, to which his lordship refers, had to do,
seems to stand on the same footing in this respect.?
They are, however, certainly not direct authorities

1Bacon’s Abridg., Vol. 6, sub woce, ‘‘ Pardon”; Criminal Law
Magazine, Vol. 6, p. 457, seg. ; Chitty on the Prerogative, pp. 89, 92,
102.

2In Story on the Constitution of the United States, sth ed., p. 133,
sect. 184, as elsewhere, the distinction, taken by what the author
terms ‘‘ the Crown writers,” is pointed out between the majora regalia,
—*¢ Such fundamental rights and principles as constituted the basis of
the throne and its authority, and without which the King would cease
to be Sovereign in all his dominions,”—and minor prerogatives, which
it was held ‘“ might be yielded, where they were inconsistent with the
laws and usages of the place, or were inapplicable to the conditions
of the people.” Cf. Chitty on the Prerogative, p. 25, who says :—‘‘ To
illustrate this distinction, the attributes of the King, sovereignty, per-
fection, and perpetuity, which are inlrerent in and constitute His
Majesty’s political capacity, prevail in every part of the territories
subject to the English Crown, by whatever peculiar or internal laws
they may be governed . . . But in countries which, though dependent
on the British Crown, have different and local laws for their internal
government, as, for instance, the plantations or colonies, the minor
prerogatives and interests of the Crown must be regulated and
governed by the peculiar and established law of the place.” And so
Blackstone (Steph., r11th ed., Vol. 2, p. 483) cites from the feudal
writers the words :—Majora regalia ipperii pree¢minentiam spectant ;
minora vero ad commodum pecuniarium immediate attinent ; et heec
proprie fiscalia sunt, et ad jus fisci pertinent. Cf. on the above
distinction per Dorion, C.J., Monk 2. Ouimet, 19 L.C.]J. at p. 75,
(1874) ; Attorney-General z. Black, Stuart, 324, (1828), where Reid,
C.J., says:—*“ We take the principle to be that <in all cases where
the greater rights and prerogatives of the Crown comie in question
recourse must be had to the public law of the Empire, as that alone by
which such rights and prerogatives can be determined. But the debt
here demanded is a minor right,”—which might be thought to exclude
the greater prerogatives altogethier from local legislation. But Attorney-
General 2. Judah, 7 L..N. 147, (1884), on the other hand, appears to
recognize that the local legislature could, by express enactment, affect
even the ‘“‘rights or prerogatives of the Crown as attributes of

“sovereignty.” See also the words of Strong, C.J., in the Queen 2.

Bank of Nova Scotia, 11 S.C.R. at p. 17, seg., 4 Cart. at'p. 403, seg.,
quoted supra pp. 7980, in which case, however, the Court was
concerned entirely with one of the minor prerogatives, namely, the
right-te priority aof payment ; and Stokes on the Colonies, p. 243,
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on the point in question, and, it is submitted, are Prop.8-9
not, in fact, authorities on it at all. In the former
their lordships -epecially say!:—*“1It is, in their
Lk»rrlshnm view, unnecéssary to consider what pow-
erg@’{w be possessed by the parliament of Canada
to ‘crfcrc with the royal prerogative,” nor do
they touch the question, except as to the principle
that the rights of the Crown can only be taken
away by express word%, which they affirm. Nor in
In re Louis Marois was it necessary to determine "
the point, for, as Lord Chelmsford states, the Act
of Lower Canada there in question as to appeals to
the Privy Council, 34 Geo. II1., c. 6, especially pro-
vided by section 43, that “nothmg herein contained
shall be construed in any manner to derogate from
the rights of the Crows,” etc. In both these cases, . .. =
however, the prior decision of Cuvillier v. Aylwin Aylwin.
is cited.?, That was a petition for leave to appeal
to His Majesty in Council, notwithstanding the
restriction imposed by the same Act of Lower
Canada as was in question in In re Louis Marois ;
and Sir John Leach, M.R., delivering judgment,
said :—*“ It is not necessary to hear dounsel on the
other side. The King has no power to deprive
the subject of any of his rights; but the King,
acting with the other branches of the legislature,
as one of the branches of the legislature, has the
power of depriving any of his subjects, in any
of the countries *under his dominion, of "any of
his rights.” By reason of section 43 of the Act
just referred to, it may be said that this expression

of view was not necessary to the decision of their

lordships in the.case ; but in the subsequent case of

15 App. Cas. at pp. 416-7, 1 Cart. at p. 259

32 Kn. P.C. 72, (1832).
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Prop.8-9 1he Queen v Edulgee Byramijee,! their lordships
~ 5 J .]

Queen v.
Byramjee.

The Privy
Council.

Lenoir
Ritchie

refer to Cuvillier ». Aylwin, and say of it :—*“ It was
held that though there was a reservation of the
right of the Crown, yet as the Act in Canada was
made in pursuance of an Act of parliament of Great
Britain, the powers contained in that Act did take
away the prerogative of the Crown.”® Thus it
would seem that in their lordships’ view a colonial
Act assented ta by the Crown through its authorized
representative could interfere with and regulate the
exercise of the prerogatives of the Crown as the
fountain of justice, so far as the rights of those
under its jurisdiction were concerned. If so, there
must be a similar power as to other royal preroga-
tives of the same character, subject, of course, to
the Crown’s right of veto. And certainly it would
seem that there is such power, if Gwynne, J., is
correct in what he says in Lenoir v. Ritchie? :
“An Act of parliament passed by the old legislatures
of the respective provinces which now constitute
the federated provinces of the Dominion of Canada,
under the constitutions which they had before Con-
federation, of which legislatures Her Majesty was
ap integral part, as she is of the Imperial parlia-
ment, upon being assented to by the Crown, was
competent to divest Her Majesty of the right to
exercise within the province any portion of her
royal prerogative.”*
15 Mo. P.C. at p. 295, (1846).

2In /n re Louis Marois, 15 Mo. P.C. 189, (1862), however, their
lordships observe that the Master of the Rolls in Cuvillier 2. Aylwin
doe$ not appear to have directly adverted to the proviso in section 43
of the Lower Canadian Act.

33 S.C.R. at p. 632, 1 Cart. at pp. 538-9.

4#That there was a time, however, when it was the opinion of

eminent lawyers that colonial legislatures could not enact anything
against I{er Majesty’s prcmg.’\!ivcs, at all events her greater preroga-
tives, seems clear : Chalmer’s Opinions, pp. 50, 373.
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THE FEDERAL VETO POWER.

PROPOSITION 10.

10. The possession by the Federal
Government of th# veto poyer over
Provincial legislation is a special feature
of the Constitution of the Dominion of
Canada, which distinguishes it from the
Constitution of the United States of
America.

This is pointed out very distinctly by the Privy the privy
: . » ows (
Council in Bank of Torontov. LLambe,! where, after

“ouncil

having decided in favour of the validity of a certain Bank of
Act passed by the Quebec legislature in 1882, Lambe. "
whereby certain direct taxes were imposed on all

banks doing business in that province, although it

was suggested that the legislature might lay on

taxes so heavy as to crush a bank out of existence,

and so nullify the power of the Dominion parlia-

ment to erect banks, their lordships say :—** Their

lordships have been invited to take a very wide

range on this part of the case, and to apply to the
construction of the Federation Act the principles
laid down for the United States by Chief Justice
Marshall. Every one would gladly accept the
guidance of that great” judge in a parallel case. Funda-

" . 5 . mental dif-
But he was dealing with the constitution of the ference
v ¢ . v % . between the
United States. Under that constitution, as their Cnm;‘(i(miun
. < of the
lordships understand, each State may make laws United
i States,

for itself, uncontrolled by the federal power, - and

112 App. Cas. at p. 587, 4 Cart. at pp. 22-3, (1887).
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Prop. 10 subject only to the limits ‘placed by law on the
~ range of subjects within its jurisdiction. In such a
constitution, Chief Justice Marshall found one of
those limits at the point at which the action of the
State legislature came into conflict with the power
Inrespect to yested in Congress. The appellant invokes that

the relation
principle to support the conclusion that the

between
State legis-
latures and
Congress,

Federation Act must be so construed as to allow
no power to the provincial legislatures under segtion
92, which may, by possibility, and if exercised in
some extravagant way, interfere with the objects
P of the Dominion in exercising their powers under
Canada,  Section gI. It is quite impossible to argue from the

one case to the other. Their lordships have to con-

strue the express words of an Act of parliament

which makes an elaborate distribution of the whole
e st field of legislative authority between two legislative
therelation hndies, and at the same time provides for the

between the

provincial - federated provinces a carefully balanced constitu-

egislatures

a0 amene. 110N, under which no one of the parts can pass
laws for itself, except under the control of the whole,
acting through the Governor-General, and the
question they have to answer is whether the one
body or the other has power to make a given law.
If they find that on the due construction of the Act a
legislative power falls within section g2, it would be
quite wrong of them to deny its existence, because
by some possibility it may be abused, or may limit
the range which otherwise would be open to the
Dominion parliament.”

And in Angers v. The Queen Insurance Co.!

Andsoper Ramsay, ]., thus refers to this distinction in the
Ramsay, J. -

constitution of the two countries:—* It should be

122 L.C.J. at pp. 309-10, 1 Cart. at pp. 134-5, (1878). And see
Bryce’s American Commonwealth, (two-volume edition), Vol. 1, at
Pp- 313-14
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observed that there is a fundamental difference be- prop. 10
tween our constitution and that‘of the United States.
Here the powers of the legislatures and govern-Tbe
ments are partitioned by a supreme authority, power of dis-
which has given to the Dominion organization, not
only all unassigned powers, not purely of a private
or local nature, but also, specially, the power to
control absolutely, by disallowance, the legislation
of the provinces. In the United States the central
government holds its authority from the States, and
has no power over the States’ legislation other than
that it may acquire through the Supreme Court.
Here, then, we have by the constitution a complete isa com-
“. 3 8 . v plete check.

check on any practical inconvenience arising from
the abuse of the powers confided to the provincial
legislatures, which is entirely wanting in the con-
stitution of the United States, a defect which may
justify, to some extent, the decisions there on this
matter,” (sc., on the Courts intervening when the
rate of license is so great as to interfere with trade).

Although, therefore, it may well be,as Fournier, severn o,
J., said in his judgment in Severn v. The Queen,® ' @™
that it cannot be argued that because this right of
veto by the Governor-General exists, we must adopt
an interpretation which would lead to the necessity of
having recourse to it, yet the language of the Privy
Council would seem to justify -Ritthie, J., in the
reliance which, in this last mentioned case®, he
places on the federal veto power. Holding, as
he does, against the opinion of the majority of
the Court,® that No. g of section g2 gives to the
local legislatures a general power as to licenses in

o —
12 S.C.R. at pp. 131-2, 1 Cart. at p. 476, (1878).
?2 S.C.R. at p. 102, 1 Cart. at pp. 445-6.

3See supra p. 27, n. 1.
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Per
Ritchie, J.

The federal
veto power
prevents
serious
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And so per
Strong, J

B.NM. Act,
sect. go.
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order to the-saising of a revenue for provincial,

local, or punicipal purposes, notwithstanding that,
as was”urged, such a construction conflicts with
tln;‘}n)\\'vr of the Dominion government to regulate
trade, and commerce, and taxation, he adds:—
““Should at any time the burden imposed by the
local legislature under this power, in fact_ conflict
injuriously with the Dominion power to regulate
trade and commerce, or with the Dominion power
to raise money by any mode or system of taxation,
the power vested in the Governor-General of dis-
allowing anya such legislation practically affords
the means by which serious difficulty may be pre-
vented.”* And in much the same way Strong, J.,
says®: —“The imposition of licenses authorized by
No. g of section g2 is, it will be observed, confined
to licenses for the purposes of revenue, and it is not
to be assumed that the provincial legislatures will
abuse the power, or exercise it in such a way as to
destroy ;1n_\" trade or occupation. . . And, however
carefully the purpose or object of such an enact-
ment might be veiled, the foresight of those who
framed our constitutional Act led them to provide a
remedy in the goth section of the Act, by vesting
the power of disallowance of provincial Acts in the
executive power of the Dominion, the Governor-
he other hand, the view

General in Council.” On
of Richards, C.J.;* and F
in this case, would seem to\bg\that the existence of

urnier, J.,* as expressed
the veto power has little or no bgaring on the ques-
tion of whctl}cr on the proper dpnstruction of the
/ - —

1Cf. the si&jln} words of Draper, C.J., in Reg. z. Taylor, 36
U.C.R. at p. 224, (1875).

#8.C., 2 S.C.K at pp. 108-9, 1 Cart. at PP- 452-3.
32 S.C.R. at p. g6, 1 Cart. at pp. 439-40.
42 S.C.R. at pp. 131-2, 1 Cart. at pp. 475-6.
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various parts of sections g1 and 92 of the British prop. 10
North America Act, local legislatures have powers
which, in their exercise, might conflict with the
legislation of the Dominion parliament.

Again, Draper, C.],, refers to the veto power The =
in the Goodhue case,’ saying:—‘ Though our case.
legislature is limited by the Constitutional Act to
certain defined subjects, the Act imposes no limit
to the exercise of the power on thosg subjects.

[t does provide checks, for the ILieutenant-p

er Draper,
Governor may withhold the necessary assent, or ©J: :
the Governor-General may disallow Acts to which

his subordinate has assented.” And, again®:—

“In regard to the absence of a secdnd chamber,

it may be further observed, so far at least as. . ..
estate or private Bills are concerned, that as such Pev®
Bills involvé ordinarily no mere party political
consideration, all those whose interests are or may
be touched have a right, in the first place, to
expect a careful examination of their contents on

May supply
the part of the provincial Executive, and a \\ith-f"r‘j\)“x’e'jf;;;;'
holding of the royal assent if it is found that the chamber
promoters of the Bill are seeking advantages at

the expense of others, whose interests are as well
grounded as their own. And, further, if from over-

sight, or_any other cause; provisions should be
inserted of an objectionable character, such as the
deprivation of innocent. parties of actual or even
possible interests, by retroactive legislation, Sll(‘illlrn'«“hle:‘]‘::m
Bills are still subject to the consideration of the iv}:;}nﬁ«em
Governor-General, who, as the representative of provinces.
the Sovereign, is entrusted with authority, to which

a corresponding duty attaches, to disallow any law

119 Gr. at p. 385, 1 Cart. at p. 568, (1873).

219 Gr. at p. 384. This passage is omitted by Mr. Cartwright.
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Prop. 10

contrary to reason, or to natural justice or equity.
So that whileour legislation,” (sc.,Ontario legislation),
“ must unavoidably originate in the single chamber,
and can only be openly ‘discussed there, and, once
adopted there, cannot ‘be revised or amended by
any other authority, it does not-become law until
the Lieutenant - Governor announces his assent,

after* which it is subject to disallowance by the
5 ' Governor-General.” 3

So per So, too, in The Corporation of Three Rivers v,
Ramsay, J.

Suite, Ramsay, ]., of the Quebec Court of Queen’s
Bench (Appeal side), observes :—* The true check
for the abuse of powers, as distinguished from an
unlawful exercise of them, is the power of the -
Rhree  central government to disallow laws open to the
Sule.  former reproach. Probably to a certain class of
minds this interference appears ‘harsh’and pro-
vocative of ‘ grave complications,’ as has been said ;
but this is hardly an argument in favour of the
Courts extending their jurisdiction to relieve the
central government of its responsibility. It seems
to be fairér tq leave the ‘rule of expediency to be
applied by a b&dy responsible to the people at large,

rather than to a comparatively irresponsible body
like a Court.”

e And in Leprohon v. City of Ottawa,* Harrison,
bl L C.]., says :—*“ The power<f the Governor-General
in Council to disallow a provincial Act is as absolute
as the power of the Queen to disallow a Dominion
Act, and is, in each case, to be the result of the
exercise of a sound discretion, for which exercise of
discretion the Executive Council for the time being
i L]

15 L.N. at pp. 3345, 2 Cart. at pp. 289-90, (1882)
240 U.C.R. at p. 490, 1 Cart. at p. 647, (1877).
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is, in either case, to be responsible as for other Acts Prop. 10
of executive administration.” R

And here it may be well to digress for a moment
to consider a point in connection with this matter
noticed by Taschereau, J., in Lenoir v. Ritchie,! ltisthe

Governor-

namely, that the power of veto is given to the Generalin

Council to

Governor-General in Council, not to the Governor- 'h°;"r
General himself.? The learned judge argues from given.
this that it fannot possibly be said that Her Majesty

is bound by a provincial statute, because it has not

been vetoed at Ottawa by the Governor-General

in Council,? for :—* It cannot be contended that

the Governor-General in Council is the Queen, or argument of
the representative of the Queen, or that the | e
Governor-General in Council exercises the prero-
gatives of the Queen, or can give directly or indirectly

to any person or public body the right to exercise

such prerogatives. . . The Governor-General alone
exercises the prerogatives of the Queen in her name

in all cases in which such prerogatives can be
exercised in the Dominion by any one else than Her
Majesty herself.”*

And in Regina v. Bennett,* Cameron, J., explains s ex-

ained in

this language of Taschereau, J., as follows:—* Ofpleg v. Ben.

course, the learned judge is treating the Governor-"

General in Council as acting upon the advice of the

13 S.C.R: at p. 624, 1 Cart. at pp. 530-1, (1879).
?See sections §6 and 9o of the British North America Act.

3As to this see Propositions 7, 8, and 9, and the notes thereto, from
which it would appear that if Her Majesty is bound by a provincial
statute, it is because such statute has been assented to by the
Lieutenant-Governor, her representative in the provincial legislature,
rdther than because it has not been vetoed by the Governor-General

4But as to this see supra p. 109.

51 O.R. at pp. 461-2, 2 Cart. at pp. 641-2, (1882),
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Prop. 10 Council,® the members of which are responsible

- under our constitution to Parliament for their

advice, as shown by the action f:)llowing, or the

result of such advice; while in the exercise of pure

matters of prerogatives, as distinct from acts indi-

Comeron, 7, 0Ating Or carrying into effect the policy of the

government, he acts of his own mere motion

independently of or even against the advice of the

Privy Council, if he has chosen to consult them

upon the subject. The learned judge, too, in using

the language I have quoted, was doing it for the

purposé of showing that the fact of an Act of the

local legislature not having been disallowed by the

Governor| in Council could not be taken as an

‘indication that Her Majesty had thereby impliedly

consented to any curtailment or transfer of the right

of exercise of the royal prerogative that such Act
might work.” :

And in Mercer v. The Attorney-General for On-

(r;e;y""e‘ i tario,* Gwynne, J., says .:—“ T.he power of disallow-
ing Acts of the ‘provincial legislature is no longef,

as it was under the old constitution of the provinces,

vested in Her Majesty, but in the Governor-General

of the Dominion in Council, and this is for the
purpose of enabling the authorities of the Dominion

to exercise that brangch of sovereign power formerly

Federal veto exercised by Her ngesty in right of her prerogative

power riot s

e e royal, but to be exercised no longer as a branch of

. the prerogative, but as a power by statute vested in
the Dominion authorities (the royal prerogatives

being, for that purpose, extinguished).”

1Section 13 of the British North America Act specially provides
that :—** The provisions of this Act, referring to the Governor-General
in Council, shall be construed as referring to the Governor-General
acting by and with the advice of the Queen’s Privy Council for
Canada.’

95 S.C.R. at pp. 711-2, 3 Cart. at p. 84, (1881).

THE

But why
when the
provincial
power, he
acts, as |
as seCtior
governmel
continues
of the fac
Governor-
Governor-
the words
memoranc
given to '
or with the
the scope
the advice

‘tion draw

Governor
a technic:
Canada, f
certain aci
to be doi
Council, w
In both ¢
ment has
been perfc
ministry o

1Com. Pap
Col., 2nd ed.,
Colenies to thi
1880, No. 18),
noticed that w
Lieutenant-Gec
Council by in
provides that
pleasure of the

the supposed i
of these secti



THE GOVERNOR-GENERAL IN COUNCIL. 193

But whether it be or be not proper to say that prop. 10
when the Governor-General in Council vgtoes a
provincial Act he, exercises a royal prerogative
power, he certainly \does that, as all other executive
acts, as representative of the Queen, in whom,
as seCiion—g of the Act declares, the executive S« suer
government and authority of and over Canada distinction.
continues and is vested. And as to the significance
of the fact that the power of veto is given to the
Governor-General in Council, and not to the
Governor-General himself, it may be well to recall
the words of Sir John Macdonald, in an official sir john

’ . . Macdonald
memorandum :—* Whether in any case power is
given to the Governor-General to act individually
or with the aid of his Council, the act, as one within
the scope of the Canadian constitution, must be on
the advice of a responsible minister. The distinc-
tion drawn in the statute between an act of the
Governor and an act of the Governor in Council is
a technical one, and arose from the fact that, in
Canada, for a long period before Confederation,
certain acts of administration were required by law
to be done under the sanction of an order in
Council, while others did not require that formality.
In both cases, however, since responsible govern-
ment has been conceded, such acts have always
been performed under the advice of a responsible
ministry or minister."?

1Com. Pap. 1878.9, Vol. 51, p. 153; Todd’s Parl. ('?\'..in Brit.
St

Col., 2nded., p. 454. In a despatch of the Secretary of State for the
Colonies to the Governor-General, of]july 3rd, 1879, (Can. Sess. Pap.,
1880, No. 18), in reference to the Letellier case, he says :—** It has been
noticed that while under section §8 of the Act the appointment of a
Lieutenant-Governor is to be made ‘by the Governor-General in
Council by instrument under the Great Seal of Canada,’ section 59
provides that ‘a Lieutenant-Governor shall hold office during the
pleasure of the Governor-General,” and much stress has been laid upon
the supposed intention o%he legislature in thus varying the language
of these sections. But./it must be remembered that other powers,
13
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To return to the general subject before us, the
veto power of the federal government in Canada
is that principle of central control which Mr. Card-
well, as Secretary of State for the Colonies, in his
despatch to the Governor-General, of December 3,
1864, acknowledging the receipt of the Quebec
Resolutions, says Her Majesty’s government were
glad to observe had been steadily kept in view,
although large powers of legislation were intended
to be vested in local bodies, adding:—* The
importance of this principle cannot be overrated.
Its maintenance is essential to the practical
efficiency of the system, and to its harmonious
operation, both in the general government and in
the governments of the several provinces.” As was
natural, special attention was called to it in the
debates in the parliament of the province of Canada
before Confederation. Thus Sir John Rose said*:—
“ The other point which commends itself so strongly
t(; my mind is this, that there is a veto power on

vested in a similar way in ‘the Governor-General,” were clearly
intended to be and in practice are exercised by him, by and with the
advice of his Ministers ; and though the position of a Governor-
General would entitle his views, on such a subject as that now under
consideration, to peculiar weight, yet Her Majesty’s Government do not
find anything in the circumstances which would justify him in departing,
in this instance, from the gencn\l rule, and declining to follow the
decided and sustained opinion of his Ministers, who are responsible
for the peace and good government of the whole Dominion to the
Parliament to which, according to the 59th section of the statute, the
cause assigned for the removal of a Lieutenant-Governor must be
communicated.” And so in the Australian Colony of Victoria it has
been held by Higinbotham, C.] , that the word ‘* Governor” in the
provisions of the Constitution Act, and all Acts passed since that Act,
which empower the Governor to do various acts, means the Governor
acting by and under the advice of one or more of the responsible Min-
isters of the Crown in Victoria : Attorney-General ». Goldsbrough, 15
V.L.R. 638, at p. 647, (1889).

1Can. Sess. Pap., 1865, Vol. 24, No. 12, p. 11. In a letter in
18 C.L J. at p. 267, Mr. Alpheus Todd calls the federal veto power
““ the keystone of the fabric of Confederation.”

2Debates on Confederation, at p. 404.
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\

the part of the general government over all the prop. 10
legislation of the local parliaments. That was a
fundamental element which the wisest statesman $§ir Jobo
engaged in the framing of the Amegican constitution

saw, that if it was not grafted in it must
necessarily lead to the destruction \“of the constitu-

tion . . . I believe this power bf negative, this

power of veto, this controlling power on the part Of;l:n::i:::n:al
the central government, is the best protection and :;:en:::)l:l'ul?lu-
safeguard of the system; and if it had not been"'
provided, I would have felt it very difficult to
reconcile it to my sense of duty to vote for the
resolutions.” And again, in the same debates, Mr.
Alexander Mackenzie said':—*‘ The veto power is
necessary in . order that the general gdvernment The Hoo.
may have a control over the proceedings of the Mackensie.
local legislatures to a certain extent. The want of

this power was the great source of weakness in

the United States, and it is a want that will be
remedied by an amendment in their constitution

very soon.”

These expressions, as Mr. Goldwin Smith has Mr.Goldwin
justly said,® “plainly refer to a power of political
control to be exercised in the interest of the nation,
not to a mere power of restraining illegal stretches of
jurisdiction, a function which belongs, not to a gov-

ernment, but to a Court of law.”® And it is surely

1/bid., at p. 433.

“Canada and the Canadian Question, (Macmillan & Co., 1891), at
P 159

8Referring to these debates on Confederation in the parliament
of Canada, Mr. Clement says, (Canadian Constitution, p. 173):—
“‘ Throughout the debates, it was clearly recognized that the exercise
by the Dominion government of the power ol disallowance was to be
exercised in support of federal unity, e.g., to preserve the minorities
in different parts of the confederated provinces from oppression at the
hands of the majorities.”  And in his History of the Dominion of
Canada, (Clarendon Press, 1890), at p. 222, Mr. Greswell presents
another pleasini,v aspect of the veto power, namely, as enablii;
the central or Dominion government to be *‘ the nurse of weakling
provinces.”

.
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prop. 10 illogical and unreasonable for advocates of extreme
. provincial rights to claim the full benefit of the doc-
Advocais  trine of Bank of Toronto v. Lambe’ embodied in Pro-
Pvincial - position 61,—that if a legislative power falls within
section 92 of the British North America Act, it is

not to be restricted, or its existence denied, because

by some possibility it may be abused, or may limit

the range which otherwise would be open to the
Dominion parliament,—and, at the same time, en-
deavour to ignore or nullify the controlling power

of the Dominion veto so pointedly reférred to in

that very case.® :

Although, then, the Dominion veto power, which

“works in the plane of political expediency as well as

in that of jural capacity,”® may not come strictly

Feawwres of Within the scope of the present work, it is sufficiently

Dominion h . .
veto power closely connected with the law of legislative power

in Canada to justify some further observations in

respect to it.

Must be One year, and no longer period, is allowed by the
wihina  British North America Act, (section 9o), within
L which a provincial Act may be disallowed by the
Governor-General in Council ; and however detri-
mental, from the point of view of the .federal
government, experience of its working may have
shown it to be, it cannot afterwards be vetoed.

This is a peculiar feature of our constitutional

112 App. Cas. at pp. 586-7, 4 Cart. at pp. 22-3, (1887).

?At the interprovincial Conferen:e at Quebec, in 1887, the very first
of the resolutions agreed to demands an amendment of the British
North America Act so as to do away with the federal veto of
|l1mvincial Acts, leaving such Acts * subject only to disallowance by
ler Majesty in Council as before Confederation.”  These resolutions
are referred to in Ont. Sess. Pap., 1887, No. 51, and Can. Sess. Pap.,
1889, No. 65, but not printed. They were published verbatim in The
Toronto Daily Mail newspaper of November 10th, 1887.

'Per Boyd, C., in Attorney-General of Canada ». Attorney-General
of Ontario, 20 O.R. at p. 245.
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system which was referred to by Mr. Edward Blake prop. 10
in his report as Minister of Justice 'of October e
13th, 1875, cited supra at pp. 161-2.'.0 Again, it Partof Act
would seem that provincial Acts, if disallowed, be vetoed.
must be disallowed altogether; this or that clause
of an Act cannot be vetoed without the remainder.*
And as Sir John Thompson, in his report to the
Governor-General, of December 27th, 1893, in
respect to certain British Columbia Acts, points
out, there is no power vested in the Governor- Nor can the
General “to make a conditional disallowance, OF be condi
to . . . suspend the operation of a statute, so that Ak
the same may have no force or effect until and
unless it be assented to by a majority of the
members of a legislature constituted differently from
that which exists.’?

Moreover, the Dominion House of Commons Not consti-

tutional for

cannot constitutionally interfere with the operation the Domin

ion House of

of provincial Acts by passing resolutions urging Commons to

control veto

their disallowance by the Governor-General. * Ifpower.
such a resolution were allowed to have effect,

it would amount to a virtual repeal of the section
of the British North America Act, 1867, which gives
the exclusive right of legislating on these matters to
the provincial legislatures.”

It may be noted in this connection that under the Imperial Muni-
cipal Reform Act, 1835, the Crown was invested with authority to
disallow (-urrvmnnn by-laws or any part thereof: §5-6 Will, 4, sect.
90; Todd’s Parl. Gov. in Brit. Col., 2nd ed., at p. 428.

*Hodgins’ Prov. Leg.,Vol. 1, at pp. 674-5; and see the passage quoted
in the notes to l'm’msitinn 34, infra, from Sir John Thompson’s
report as Minister of Justice, of March 1st, 1890, in reference to a
Manitoba Act.

8See supra p. 174, n. 1.
#Despatch of the Secretary of State for the Colonies to the Gover-
nor-General of June 3joth, 1873: Hodgins’ Prov. Legisl, Vol. 1,

at p. 506; see also, ibid., Vol. 2, at p. 250. Nevertheless, in the
session of 1889, a resolution in favour of disallowing the Act respecting

P 4
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And as to the actual practice of the Dominion
government in respect to the exercise of the veto
power, it appears to be a prevailing rule that where
a provincial Act is clearly within the competency
of the legislature passing it, and does not conflict
with Dominion or Imperial policy or interests, it
should be left to its operation, though it may be
open tq objection as unjust or otherwise contrary to
sound principles of legislation ; while as to provin-
cial statutes of doubtful constitutional validity, Sir
John Thompson, in his report, as Minister of
Justice, to the Governor-General in Council, of
July 1oth, 1889, in respect to a petition presented to
the latter for the reference of the Jesuits’ Estates Act
to the Supreme Court, says :—* Most of these have
been left to their operation, and their validity has
been left to be tested by those interested in doing
so. Indeed, this coprse has nearly always been
followed, in the cas/Jr(r)f Acts. of doubtful constitu-
tionality, excepting(where some interference with
the powérs of the federal government would result,
or where serious confusion or public injury was
likely to ensue from such a course.’?

8

~
the settlendent of the Jesuits’ Estates, (51-52 Viet, ¢. 13, Q.), was
pmpn.\cﬂ in the Dominion parliament, but was, after a thorough
discussion, negatived by an overwhelming majority. For the whole
history of the Jesuits’ Estates Act, see Todd’s Parl. Gov. in Brit. Col ,
2nd ed., at p. 484, ¢/ seq.

1This report was published in the issue of the Zwmpire, a Toronto
newspaper, of August 12th, 1889. See, also, supra p. 17450. 1. It
would seem that at ‘the time of the passing of the British North
America Act, it was anticipated that the veto power would be more
resorted to in respect to such Acts than it has been, for, on March
1st, 1867, Mr. Adderley, Under-Secretary of State for the Colonies,
when asked, in the British House of Commons, how a conflict of
jurisdiction between the parliament of Canada and the provincial
legislatures would be settled, replied that he did not think that any serious
conflict of the kind anticipated by the honourable member could take
place so long as a supreme power was vested in the Governor-General
to veto Acts : Hans., 3rd Series, Vol. 185, p. 1319.
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However, very recent instances are not wanting Prop. 10
ih  which the Dominion government has taken
strong ground against provincial legislation, as Recentin-

stances of

unjust and contrary to sound principles of legisla- Dominion

interference

tion. Thus, in 1893, it objected strenuously and o prevent

injustice in

with success to section 115 of the Nova Scotia Act provincsl
of 1892, (55 Vict., c. 1), amending and consolidating
the Acts relating to mines and minerals, on the
ground that it prejudiced the vested rights, then in
litigation, of certain individuals who had petitioned interference
the Governor-General in Council in respect to TR S
In his report upon the matter of May 18th, 1893,
Sir John Thompson recognizes the fact of a pro-
vincial enactment prejudicing private vested rights

* as a possible ground for the exercise of the power
of disallowance, and says :—* It appeared to the
undersigned that the section in question might have ;‘ir:(.J.;\'::on.
the effect of which the petitioners complained,
and he accordingly suggested to the Attorney-
General of Nova Scotia the justice of an amendment
repealing section 115 in so far as it might affect pend-
ing litigation. The Attorney-General adopted the
suggestion and introduced a bill, which was passed Nova Scotia
and received assent at the present session of the Nova as to mines
Scotia legislature, which removed the ground Of minerals.
objection urged by the petitioner.” The corre-
spondence which issued in this result is of interest.
The Attorney-General of Nova Scotia (Mr. Longley)
writes to the department :—* Whatever may have
been the intention of the legislature, it may be
frankly conceded that if the effect of a clause is to The corre.
work injustice to any suitors before the Courts it is:ii‘,','icnmm
a fajr question whether it should not be repealed ;" St
and he enters upon a discussion of the merits of the
petitioners’ case, while declaring the clause in ques-
tion entirely and exclusively within the legislative
N ‘

\

J \
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\,Prop. 10 competency of the/legislature of Nova Scotia. Ina

A7 later letter to thé Deputy-Minister of Justice he an-

nounced that, “ in compliance with your suggestion,”

the government would introduce a Bill repealing

the obnoxious 'section “so far as it relates to

pending suits,” but that the Bill would be submitted

to the, committee on law amendments to hear

evidence as to the real merits of the petitioners’

case, and the fate of the Bill must depend upon the

judgment of the House and committee. To this

the Deputy-Minister rejoins, in a letter of April

affec . ’ . e .
rghs - admitted that legislation is improper which takes

ﬁ(-:;»1:;:;-““away the rights of suitors in pending litigation, it
would seem to follow that such legislatign could
scarcely be justified because the legislature, after
full hearing of both sides in committee, had refused
to repeal it. The section complained of appears to
come :vighin the principle, and I trust that by
enacting the proposed measure the legislature may
free this department from further consideration of
the petition.'?

So, again, in a report to the Governor-General

of June 2nd, 1893, Sir John Thompson says with

Soin case of reference to an Ontario Act, (55 Vict.,, c. 8),
an Ontario

Act of 1892, whic\h was complained of by a certain railway
company :—** The Minister observes that assuming

. the statute to have the effect which- the railway
Thompson - company attribute to it, the case would appear to
[~ b-e that of a statute which interferes with -vested
provincial rights of property and the obligation of contract

_ without providing for compensation, and would,
therefore, in his opinion, furnish sufficient reason
. for.the exercise of the power of disallowance.” He

1See supra p. 174, n. 1.
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came to the conclusion, however, that the Act Pprop. 10
could not be so construed as to have such effect,”
and says that :—‘ For that reason, but for that
reason only, he recommends that the Act should be

left to its operation.” This, moreover, was in face

of a letter of the provincial Attorney-Generaj, Sir;’rr(;):f;zi:{
Oliver Mowat, in which he says:—“1 repudiate Auomey.
the notion of the petitioners that it is the office of

the Dominion government to sit in judgment on

the right and justice of an Act of the Ontario legis-

lature relating to property and civil rights! That is

a question. for the exclusive judgment of the
provincial legislature.” /

It is, at all. events, very certain that, in the
exercise of the veto power, the Dominion govern-
ment have not confined themselves within the
limits suggested by Casault, J., in Guay v. Blan- Per

p Casault, J.
chet':—*“The veto can be pronounced by the Queen

only when a law assented to by the Governor-
General encroaches upon the prerogatives of the
Sovereign or of the Lfipkrial parliament ; and that
allowed to the Governor-General can equally only A proper

limits of

be exercised when a provincial law makes the same fegeral veto

encroachments, or trespasses upon the rights of the ™™
federal parliament . . . So long as the legislatures
abide within the limits of what this sectipn of the

Act attributes to them,” (sc., section 92 of the
British North America Act), ‘their powers and
their authority are absolute, and admit of neither
superiors, nor intervention, nor censure.’'*

15 Q.L. I at p. 53, (1879)

%Translated from the French. On the whole subject of Dominion
control in. matters of legislation, see Todd's Parl. Gov. in Brit. Col.,
2nd ed., p. 432, ¢f seq., especially the memorandum of the Deputy-
Minister of Justice at p. §29, ¢/ seg. * See, dlso, #bid. at pp. 610, 622.
Reference may also be made to Can. Sess. Pap., 1877, No.( 89, being
a return of March 1st, 1877, of all correspondence between the

‘.
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Prop. 10 It remains to mention that no power of confir-

“ mation or disallowance of Acts of the provincial
Imperial #{isluturcs rests with the Imperial authorities. As
government

cannot veto® T agchereau, J., says in Lenoir ». Ritchie!:—* It is
provincial v . K i

Acts well known that provincial statutes cannot be dis-
allowed in England, and that they are not trans-
mitted to the Imperial authority under the British

North America Act, as the federal statutes are.”*

.
~

federal and provincial governments concerning the disallowance of
provincial Acts, or the action on provincial Bills reserved ; Hodgins’
Prov. Legisl., esp.Vol. 1,at pp. §, 25, 51, 184-5, 188, 208, 253, ef seg.,
278, 283, 311-2, 516, 525, 579-80, §83, 616, 619, 663, 667, 734, 765,
770, 782, 706-7, 809, 811, 820, 828, 841, 836, 871, 897, 899, and Vol.
2, at pp. 7, 88, 196, 292, being passages noted as especially illustrating
the mode in which the Dominion government has dealt with provincial
Acts considered to be contrary to sound principles of legislation, or
contrary to the policy and interest of the Dominion ; articles on
Dominion control over Provincial Legislation, 17 C.L.]J. at pp. 217,
234; also on Constitutional Limitations, 1 Western Law Times 17 ; on
Federal government in Canada, (by Mr. Bourinof), 9 C.L.T at p. 204,
et seq.; and on The Power of Disallowance and its Natural Importance,
by the Hon. James Cockburn, in Rose-Belford’s Canadian Monthly,
Vol. 8, pp. 292, 420. As to when a provincial Act should be reserved

by the Lieutenant-Governor for the assent of the Governor-General,
see Hodgins’ Prov. Legisl., Vol. 1, at pp. 79-80, 907.

13 S.C.R. at p. 624, 1 Cart. at p. 531, (1879).

#See, on this subject, the despatch of Lord Carnarvon to the
thc Governor-General of April 14th, 1876, Hodgins' Prov. Legisl.,
Vol. 1, p. 125; the opinion of the Lord President of the Council,
under date December 13th, 1872, #bid., Vol. 1, at pp. 494-5; the
report of the Minister of Justice, of March sth, 1888, #4:d., Vol. 2, at
p- 259 ; the despatch from Lord Knutsford to Lord 'Lansdowne, of
April 19th, 1888, #4id., Vol. 2, at p. 335. But that it cannot be said
without qualification that the right of Imperial intervention and contrel
has been surrendered even in reference to provincial legislation;_ see
Todd’s Parl. Gov. in Brit. Col.,, 2nd ed., at pp. 29-30, 479-83, §12.
And on the general subject of the Imperial veto power over colonial
legislation, see Todd, #6/d., at page 155, e/ seg. At page 158 the author
states :—“‘Since the concession of responsible government to the princi-
palcolonies of Great Britain, as well as formerly, the Imperial government,
while seldomgresorting to the extreme measure of disallowing colonial
Acts, has repeatedly pointed out in despatches from the Secretary of
State for the Colonies to the governor of the colony errors, defects, or
omissions in colonial laws which require to be remedied by further
legislation, and has cautioned the colonial government as to the spirit
in which certain exceptional powers, granted by a colonial Act, which
had been approved by the Imperial government, should be made use
of, so as to avoid abuse or oppression. In this way the paternal over-
sight of Her Majesty’s government ‘has frequently been exercised for
the benefit of the colonies without encroachment.”
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Having thus reft-rred to the subject of the Prop. 10
Imperial veto, which is confined to Dominion Acts,
a reference may be pardoned to what is said by R
Professor Dicey with regard to it in his Introductfof Imperial
to the Study of the Law of the Constitution,' where, slonial
after observing that the British parliament might
render a colonial Act of no effect by means$ of an
Imperial statute, he says :—* This course, however,
is rarely, if ever, necessary, for Parliament exerts
authority over colonial legislation by in effect regu-
lating the use of the Crown’s ‘veto' in regard to

It virtually
represents
the power of
control of

. PR . . . the Imperial
colonial ‘Acts. This is a matter which itself needs partiament.

a little explanation. The Crown’s right to refuse
assent to Bills which have passed through the
Houses of Parliament is practically obsolete. The
power of the Crown to negative or veto the Bills of
colonial legislatures stands on a different footing.
It is virtually, though not in name, the right of
the Imperial parliament to limit colonial legislative
independence, and is fregiently exercised.”?®

13rd ed., at pp. 107-8.

21f the Crown in England disallow a colonial Act, it becomes of no
effect from the date of publication of such disallowance in the colony ;
but things done under it while in force remain valid : Mill's Colonial
Constitutions, at p. 33. Cf. section §6 of the British North America
Act, which provides that the disallowance shall annul the Act from
and after the day of signification by the Governor-General, as therein
provided.
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PROPOSITION 11.

11. - No consent or acquiescence of the

Crown by non-exercise of the veto power,-

orotherwise, can render valid an Act other-
wise ultra vires and unconstitutional under
the British North America Act.

Thus in Lenoir v. Ritchie? Henry, J., says:—*“ The
special assent of the Queen to the local Act, providing
for the issuing of patents of legal precedence, could
not, in my opinion, validate it. The local legislatures
have, as I have already stated, a prescribed and
limited jurisdiction,and, if the subject in question is
beyond their legislative limit, the mere sanction of
the Queen could not validate the Act passed in refer-
ence to it.”’* And in the same case® Taschereau, ]|

.

observes :—‘‘A provincial statute passed on a matter
over which the legislature has no authority or control
under the British North America Act is a complete
nullity, a nullity of non esse. Defectus potestatis, nul-
litas nullitatum. No power can give it vitality. Still
less can it get vitality from the mere non-vetoing of
the superior authority. In fact, the veto, in such a
case, does not add to its nullity. It records it: it
gives notice of it, but it cannot avoid what does not

13 S.C.R. at pp. 612-3, 1 Cart. at p. 518, (1879). N

2As to the value of the reports of Ministers of Justice, upon which
the exercise or non-exercise of the veto power practically depends, as
opinions on questions relating to legislative power in Canada, see
Supra p. 140, n. 4.

33 S.C.R. at pp. 624-5, 1 Cart. at pp. §31-2.
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CROWN CANNOT VALIDATE ULTRA VIRES ACT. 205

exist. Quod nullum est ipso jure, rescindi non potest. Prop. 11
The legislatures have the powers conceded to them
by the British North America Act, and no others. No»

exercise of

And no one, no authority, (except the Imperial par- the veto

power can
liament, of course)," either impliedly or expressly, oo five '
‘can add to those powers, and give to these legislatures

a right or rights which they do not have by the Im-

perial Act. If they pass an Act witra vires, this Act

is null, whether vetoed at Ottawa or not.”

In Ganong v. Bayley,® indeed, where the validity

of a New Brunswick Act to establish Parish Courts, Ganong r.
. - A ) i Bayley.

for the trial of civic causes before Commissioners
appointed by the Lieutenant-Governor in Council,
came in question,® Weldon, J., expresses a contrary
view, and says:—* There were many officers which the
Governor-General had the appointment of vested in
him as the Queen’s representative* to make in the Contrary
provinces, but that power may be limited by the Weldon,J
passing of Acts by the local legislature, assented to
by the Governor-General ; and any Act creating an
office and vesting the appointment in the Governor
and Executive Council would be valid, if not dis-
allowed by the Governor-General as provided for in
the Union Act.® . . As the Act establishing Par-
ish Courts has not been disallowed by the Governor-
General, as directed under the goth section of the
Union Act, I am of opinion that it was within the
power of the legislature to pass the Act, and the

1See Proposition 12 and the notes thereto.

31 P. & B. at pp. 327-8, 2 Cart. at pp. 513-4, (1877).

3As to this case see, also, supra pp. 169-70.

#As to this, however, see Proposition 7 and the notes thereto.

5As to the despatch of Lord Kimberley of February 1st, 1872, upon
the power to appoint Queen’s Counsel, which Weldon, J., strangely
cites as having ““fully recognized” the principle here enunciated by
him, see supra p. 135.
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Prop. 11 appointment of Commissioners by the Lieutenant-
lic) Governor properly exelcised, and the Act -valid.”
But in the same case, Allen, J.,* expresses views in
harmony with those of Taschereau, J., in Lenoir .
Ritchie, above cited, as does also Drummond, J., in
L’Union St. Jacque de Montreal v. Belisle ;* and
Cameron, J.,in Regina v. Bennett,® who, however,
appears to use the fact of the non-exercise of the
vet6é power as some argument jn favour of the valid-
ity of the provincial legislation in question; and so

does Armour, C.]., in Reginav. Bush.*

And the words of Ramsay, J., in Dobie v. The
Ramsay.J: Temporalities Board,® mayswell be remembered in
this connection :—* Without' meaning to imply any
sort of criticism as to the exercise of the discretion
leaves much Of the federal government in the disallowance of
Bills, I may say that we all know that the federal
government is most unwilling to interfere in a too
trenchant manner with local legislation ; and where
there is room for doubt as to the limits of the
powers exercised, and where great public interests
are involved, they readily leave the question to the
decision of the Courts.”®
expected that the Governor-General in Council will
be so far able to examine all Acts passed by the
provincial legislature as to foresee all possible
constitutional difficulties that may arise on their

1r P. & B. at p. 337, 2 Cart. at p. 525.

Besides, ‘“it is not to be

220 L.C.]. at p. 44, 1 Cart. at p. 92, (1874).
31 O.R. at pp. 461-2, 2 Cart. at pp. 641-2, (1882).
415 O.R. at p. 402, 4 Cart. at pp. 604-5, (1888). As to this case

see supra pp. 137-9, 176.

And see the words of Sir J. Thompson,

in his report as Minister of Justice in the Quebec District Magistrates

Act, 1880, quoted supra pp. 149, 157.

See, also, his report on the

New Brunswick Acts of 1889, cited in the notes to Propositions 13, 14,

and 15,

53 L.N. at p. 251, 1 Cart. at p. 383, (1880).

6See, also, supra p. 198,
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construction :"” per Harrison, C.J., in Leprohon v. Prop. 11
City of Ottawa.? "

As Ritchie, C.]., says in the Queen v. Chandler,*
delivering the judgment of the Supreme Court of
New Brunswick:—*No power is given to thelbe
Governor-General to extend the authority of the General can-
local legislature, or enable it to override the e o
Imperial statute, which would be the necessary legislatures.
result if the local legislature could, by assuming
the right to legislate on a prohibited subject, have
their action legalized, and validity given to their
Acts by the simple confirmation of the Governor-
General, thus making the individual act of the
local legislature, or of the Governor-General, or
their' united acts, superior to the parliament of
Great Britain.?

140 U.C.R. at p. 490, 1 Cart. at p. 647, (1877).
21 Hann, at p. 558, 2 Cart, at p. 437, (1869).

3See, however, supra pp. 9o-2.
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PROPOSITION 12.

12. The powers of legislation conferred
upon the Dominion Parliament and the
Provincial Legislatures, respectively, by
the British North America Act, are con-
ferred subject to the sovereign authority
of the Imperial Parliament.

The words of this Proposition are suggested by a
passage in the judgment of Ritchie, C.]., in City of
Fredericton v. The Queen.® And, in like manner,
in Attorney-General of Canada v». Attorney-General
of Ontario,* Boyd, C., says that:—*In relation to
the supreme authority of the British parliament,
Canada, in its composite character, forms a com-
plete and separate subordinate government;” and
Ctease, J., in the Thrasher Case,® that the
Imperial parliament has ““an absolute and complete
sovereign power." '

/

13 S.C.R. at pp. §29-30, 2 Cart. a\ p. 30, (1880). Cf. per Tasche-
reau, J., S.C., 3 S.C.R. at pp. 557-8,\2 Cart. at p. 51 ; per Gwynne, J.,
S.C., 3 S.C.R. at p. 561, 3 Cart. at p. 54.

220 O.R. at p. 245, (1890).

31 B.C. (Irving) at p. 214, (1882). In the New South Wales case
of Apollo Candle Co. . Powell, 4 N.S.W. at p. 167, (1883), Sir J.
Martin, C.]., says :—** There is no legislature within the wide bounds
of the British Empire which is not in subordination to and under the
control of that Imperial parliament, and which does not derive its juris-
diction from that source.” And on the whole subject of the Imperial
supremacy over the self-governing colonies, see Todd’s Parl. Gov. in
Brit. Col., 2nd ed., esp. ch. 7. For an appeal since Confederation
by one of our provincial governments to the supreme jurisdiction of the
Imperial parliament, see in connection with the Nova Scotia Great Seal
Case, Can. Sess. Pap., 1877, No. 86, p. 16. As to this case see, also,
Supra pp. 104, n. 2, 114, n. 1, 134, 0. I,
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Any so in Ex parte Renaud, Ritchie, C.].,assert- prop. 12
ing the s’upreme legislative power and control of the
parliament of Great Britain over colonial legislatures, the Colonial
refers to the.Colonil Laws Validity Act, 28-29 Vict., i Acc.
c. 63, 5. &, (1‘4()3 , as being a clear statutory recog-
nitjon of such®upremacy. This enactment provides
th@ —“ Any colonial law which is or shall be in
dnykrcspmt repugnant to the provisions of any Act
¢f parliament extending to the colony to which such
Paw’ nay relate, or repugnant to any law or regula-
tion ade under authority of such Act of parliament,
or ln ving in the colony the force and effect of such
Act, shall be read subject to such Act, order, or
regulation, and shall to the extent of such repug-
nancy, but not otherwise, be and remain absolutely
void and inoperative.”*

" Accordingly, in the Merchants Bank of Canada v. Merchants

Gillespie,® both Strong, J., and Henry, J., expressed (“naITcks;;-e
the view that the Dominion Winding-Up Act, 45
Vict., c. 23, (D.), would have been ultra vires if it had
purported to include within its provisions the com-
pany in question there, which had been incorporated
in England, in 1874, under the Imperial Joint Stock
Companies Acts, 1862 and 1867, and had never
been ifcorporated in Canada, the provisions of the
Dominion Act being in conflict with those of the said
Imperial Acts, especially those of the Act of 1862.
And %trong,/] , goes further, and observes* that if per
extended to'such a foreign corporation the Act fn\lm"‘ g

11 Pugs. at p. 274, 2 Cart. at p. 447, (1873).

See, also, as to this Act, Reg. ». Brierly, 14 O.R. at p. §31, ¢ seq.,
4 Cart. at p. 670, ef seq., (1887). And for other declarations by the
parliament of Great Britain of its authority over the colonies, see Imp.
6 Geo. IIIL., c. 12, and section 46 of the Quebec Act, 31 Geo. III.,
¢. 31.  See, also, Stokes on the Colonies, (1783), at pp. 29-30.

310 S.C.R. 312, (1885).
tAt p. 324.
14
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Prop. 12 question would be wultra vires, even apart from the

The
supremacy
of

Imperial
parliament.

Reg. v.
Taylor.

Imperial Act, 28-29 Vict., c. 63, “upon the interpre-
tation of the clauses as to the general powers of the
Dominion parliament in the British North America
Act,” thus apparently indicating his view that it
never was intended by section g1 of the British
North America Act that the Dominion parliament
should have power to enact Acts repugnant to any
Imperial Act extending to Canada.

Nevertheless, in° Angers v. The Queen Insurance
Co.,! the view that ““in order to reconcile these
two sections,” (sc., sections 91 and g2 of the British
North America Act), “the word ‘ exclusively ' must
be construed as referring to the Imperial power,” is
mentioned by Taschereau, |.,as “ stated somewhere.”
He adds, however :—*“ I do not concur in this view.
The word was taken from the resolutions on Con-
federation sent from Capada, and it was certainly not
the intention to referthém to the Imperial power.”*

There can be no doubt that Taschereau, J., here
has reference to the views expressed by Draper, C.].,
in Regina v. Taylor.? In that case, in the Court
below,* Wilson, C.]., had expressly referred to the
powers of the. Dominion parliament as being * sub-

116 C.L.]J. at p. 204, 1 Cart. at p. 149, (1877).

2No. 29 of the Quebec Resolutions commences :—‘‘ The general
parliament shall have power to make laws for the peace, welfare, and
ood government of the federated provinces (saving the Sovereignty of
“ngland), and especially laws respecting the following subjects,” etc.,
and concludes, ‘“and generally all matters of a general character, not
specially and exclusively reserved for the local governments and legis-
latures.” The clause in brackets is not in the British North America
Act itself, but, as Mr,Clement says,(Canadian Constitution at p. 184):—
““It was no doubt deemed unnecessary to insert any words of express
restriction upon this point, as it is an implied restriction upon all
colonial legislation.”

336 U.C.R. 183, (1875). See this case further referred to supra
pp. 27-8, n. 1.

4 Jbid., at p. 191,
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ject to the Imperial authority as declared by Prop. 12
Imperial Act 28 and 29 Vict., c. 63,s. 3.”"* And '
again, as ‘“‘subordinate, of course, to the Imperial
parliament.” ‘But Dgafer, C.]., on appeal to the viewor
full Court, referring/to the expression in section g1 gl").'f.'ﬁrri,: }
of the British Norfh America Act, ‘“ exclusive legis- i;le:e’:cl:l.‘;eof
lative authority ’{ of the .Dominion of C:mada,vl:';f;:::\;:?“
says?:—‘“ Exclusivg of what? Surely not of the parliament.
subordinate provificial legislatures whose powers

had yet to be conferred, and who would have no
absolute powers until they were in some form
defined and granted. Would not this declaration

seem rather intended as a more definite and
extended renunciation on the part of the parliament

of Great Britain of its power over the internal

affairs of the new Dominion than was contained in

the Imperial statute of 18 Geo. III., c. 12, and 28-

29 Vict., c. 63, ss. 3, 4,and 572 . . It appears to

me that section g1 does mention some classes of
subjects as belonging ‘to the exclusive legislative
authority’ of the parliament of the Dominion which,

in part at lgast, form part of matters coming within

some class or classes of subjects, enumerated in
section 92.”* And it should be added that Strong, J.,

expresses his entire concurrence in this judgment of
Draper, C.]., although not specifically referring to

1Possibly this is a misprint for section 2. Iowever, section 3
provides :—*‘“ No colonial law shall be or be deemed to have been
void or inoperative on the ground of repugnancy to the law of England,
unless the same shall be repugnant to the provisions of some such Act
of parliament, order, or regulation, as aforesaid.”

236 U.C.R. at p. 220.

3Section 4 provides that no colonial law shall be void by reason only
of inconsistency with the Governor’s instructions. Section § provides
that colonial legislatures may establish, etc., Courts of law, and repre-
sentative colonial legislatures may make laws respecting the constitution,
powers, and procedure of such legislatures.

#See Proposition 41 and the notes thereto.
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the above point, while Burton and Patterson, J].,
are also mentioned as having concurred.

In the case of ‘“The Royal,””* moreover, in the
Vice-Admiralty Court, Quebec, it was held that
section 189 of the Imperial Merchant Shipping Act,
1854, (17-18 Vict., c. 104), which provides that no
suit for wages under £50 shall be brought by any
seaman in any Court of Vice-Admiralty, unless in
certain cases mentioned, had been repealed pro tanto,
by section 56 of the Dominion Seamen’s Act, 1873,
(36-37 Vict., c. 104, D.), which placed the limit at
$200 in the case of any seaman belonging to any
ship registered in the provinces of Quebec, Nova
Scotia, New Brunswick, and British (Slumbia, and
this although section 109 of the Imperial Act
enacts that that part of the Act which includes
section 189 shall apply to all ships registered in

any part of Her Majesty’s Dominions ,abroad.*
And in Holmes v. Temple,® Chauveau, J., in
Sessions of the Peace, Quebec, also appears to
have interpreted the word _*‘ exclusive,” in section
g1 of the British North America Act, as meaning
exclusive not only of the provincial legislatures, but
of the Imperial parliament itself.

19 Q.L.R. 148, (1883). See especially at p. 151.

2]t may be added that Section § of the Dominion Seamen’s Act,
1873, expressly provides that so much of the provisions of the Imperial
Merchant Shipping Act, 1854, and of any Act of the parliament of
the United Kingdom amending the same, relating to ships registered
in the above four provinces of the Dominion, *‘ as is inconsistent with
this Act, shall be repealed.” This Dominion Act was reserved for
Her Majesty’s pleasure on May 23rd, 1873, and was assented to on
November 20th, 1873. Note, however, that the intended repeal was
of the provisions of Imperial Acts passed prior to Confederation. And
see in/I:'a pp. 223-30. See, also, infra p. 230, n. 1.

38 Q.L.R. 351, 2 Cart. 396, (1882).
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However, the Ontario case of Smiles v. Belford! Prop. 12
is directly opposed to such a view, and the words ~—
of Draper, C.]., in Regina v. Taylor® are there ex- Smiles v.

. Belford
pressly commented on. Smiles v. Belford was an opposed to

application for an injunction on behalf of the holder .
of an English copyright under the Imperial Act,

5-6 Vict., c. 45, to restrain the defendants fro
publishing a reprint of the plaintiff’'s work in Canada.

Section 15 of the Imperial Act above referred to
prohibited Her Majesty’s colonial subjects from
printing or publishing in the colonies without the
consent of the proprietor of the copyright any work Copyright.
in which there was copyright in the United Kingdom.

By section 29 the Act was extended to every part

of the British Dominions. But the point was

raised in this case, or at all events suggested,®
thm(gh, as it would appear, afterwards abandoned by

counsel on the argument before the Court of Appeal,*

that the Imperial parliament by No. 23 of section

g1 of the British North America Act, had divested

itself of all power respecting British copyright in
Canada, and that the Canada Copyright Act, 1875,

38-39 Vict., c. 53, had superseded the Imperial Copy-

right Act abgve mentioned, and required all authors
desirous of (&\[: ning copyright in Canada to print

and publish and register under the Act, which the
plaintiffs had not done. But Proudfoot, V.C., repudi- Per Proud:
ated such a view, and granted the injunction asked =
for. He says®:—* There is nothing indicating any
intention of the Imperial parliament to abdicate its

123 Gr. 590, 1 O.A.R. 436, 1 Cart. 576, (1876).
236 U,C.R. 183.

31 O.A.R. at pp. 446-7, 1 Cart. at pp. 582-3.
41 O.AR7at p. 444, 1 Cart. at pp. 579-80.
§23 Gr. at p. 602, 1 Cart. at p. 58.
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ower of legislatihg on matters of this kind. The
parliament of Canada is authorized to make laws, ‘for
the peace, order,” and good government of Canada.’
Lhe 14 Geo. I11., c. 83, s. 12, enabled Th® Council to
be appointed under that Act, ‘to make ordinances
for the peace, welfare, and good govérnment of the
“ province of Quebec,” and the 31 Geo. III., c. 31,
created a legislative assembly in Upper Canada and
in Lower Canada with power ‘to make laws for the
peace, welfare, and good government thereof.” And
the 3-4 Vict.,c. 35, s. 3, which united the provinces,
gave to the legislative council and assembly of
Canada power in similar terms to make laws for the
‘ peace, welfare, and good government’ of Canada.
Under these earlier Acts it was never contended,—
at all events it is not now contended,—that the pro-
vincial legislature could make laws at variance with
those which the Imperial parliament might choose
to pass, and declare to have effect throughout the
British dominions; and the language of the gist
section of the last Act has no more ample phrases
to indicate larger powers. The legislature of Canada
since the British North America Act recognizes the
previous Imperial legislation on the subject of copy-
right as still in force in Canada,” citing 31 Vict.,c. 7,
Sch.C.,and 31 Vict.,c.56. On appeal to the Ontario
Court of Appeal this decision was affirmed. Bur-

1The significance of the word ‘‘ order ” here, which, it will be ob-
servedl, does not occur in the other Acts referred to, is worthy of special
notice. It places in the hands of the Federal power of the Dominion
the right and responsibility of maintaining public order throughout the
whole country. The want of a similar provision in the constitution of
the -Utiited States has been described as *‘ the capital defect of the
Amgrican constitution,” ‘‘ where the preservation of law and order is
not primarily and directly the affair of the government of the United
States”: Zhe Spectator, for July 14th, 1894. The difficulties and
dangers resulting therefrom were illustrated by the great gailway
strike disturbances in Chicago in the summer of 1894. See, algg; 14
C.L.T. at pp. 86, 219. ’
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ton, J.A., said? he entirely concurred in the view of Prop. 12
Proudfoot, V.C., and referred to Routledge v. Low,?

in which it had been unsuccessfully contended that Per Burton,
inasmuch as Canada had a legislature of her own and’

was not directly governed by legislation from Eng-

land, she was not included in the general words of
section 29 of the Imperial Act, 5-6 Vict., c. 45,
whereby that Act was extended to every part of the

British dominions. And as to the words of Draper,

C.J., in Regina v. Taylor,® he observes* that they Criticses
were wholly unnecessary to the decision of that case, Draper, C.J.
and were not concurred in by other members of the

Court, and that what the British North America

Act ““intended to effect was to place the right of
dealing with colonial copyright within the Dominion

under the exclusive control of the parliament of
Canada, as distinguished from the provincial legis-
latures, in the same way as it has transferred the

power to deal with banking, bankruptcy and insol-

vency, and other specified subjects, from the local
legislatures, and_placed them under the exclusive
jurisdiction and control of the Dominion. I entirely

concur with the learned Vice-Chancellor in the
opinion he has expressed, that under that Act no
greater powers were conferred upon the parliament

of the Dominion to deal with this subject than had

been previously enjoyed by the local legislatures.”®

So, likewise, Moss, J. A., says ®:—‘‘ It must be
taken to be beyond all doubt that our legislature had

11 O.A.R. at p. 443, 1 Cart. at p. 578, (1877).
L.R. 3 H.L. 100, (1868). '

3Supra p. 211.
41 O.A.R. at p. 442, 1 Cart. at p. 578.

5As to the interpretation of No. 23 of section 91 of the British North
America Act, see further infra pp. 223-4, n. 2; and p. 231, n. I.

61 O.A.R. at p. 447-8, 1 Cart. at p. 583-4.
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Tai Sing v.
Maguire.

Prop. 12 no authority to pass any laws opposed to statutes

4
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~ which the Imperial parliament had made applicable
to the whole Empire. . . The Canadian Copyright
Act of 1875, if adopted by the two branches of the
legislature and assented to by the Crown in the
usual manner, would have been wholly powerless to
abridge his,” (sc., the plaintiff’s), ‘“existing right. He
would still have been entitled by virtue of his British
copyright to restrain any Canadian reprint.” And
as to Draper, C.].’s, dicta, he says':—*“I believe
that .his* lordship did not deliberately entertain the
opinion which these expressions have been taken to
intend. ~ He simply threw ouf'a suggestion in that
direction, but further consideratign led him to adopt
the view that the Akt did not.curtail the paramount
authority of the Imperial parliament, but merely
conferred exclusive jurisdiction upon the Dominion

parliament as between itself and the provincial
legislatures.”

So, again, in the British Columbia case of
Tai Sing v. Maguire,® Gray, ]., after remarking
that it is difficult to see the foundation for the
conclusion at which Draper, C.]., arrived in Regina
v. Taylor, continues:—*The British North America
Act, 1867, was framed, not as altering or defining

. the changed or relative positions of the provinces

towards the Imperial government, but solely as
between themselves. It was a written .compact by
which, for the future, their mutual relations were to
be governed. In consideration of the-concessions
of the provinces to the general government, and for
the purpose of enabling the latter to carry out the
responsibilities assumed on behalf of the former,

11 O.A.R. at pp. 447-8, 1 Cart. at pp. 583-4.
21 B.C. (Irving) at p. 107, (1878).

Svu

each 1
would
sions 1
in wor
in sect
ment
92 th
make

The e:
no reft
ment,
the fo
legisla
and ti
conces
to the
sovere
future
term
structi
parliar
Amerl
an agr
into a
sovere
was n«
goverrn
It is ¢
good

origin:
be the
and p

1The
to legisl
consider:
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each restricted itself as to what for the future it

would do. And it is to be observed that the expres- —

217

Prop, 12

sions used in the gz2nd section, though not identical=

in words, are identical in meaning with those used
in section 91.  In section g1, the Dominion parlia-
ment has ‘exclusive legislative authority’; in section
92 the provincial legislature may ‘exclusively
make laws’ touching the matters assigned to each.
The exclusiveness in the latter could certainly have
no reference to legislation by the Imperial parlia-
ment, because it would be incongruous, and if in
the former it was intended as restricted to Imperial
legislation, the mutuality in the compact was gone,
and the provinces were obtaining nothing for the
concessions they gave.? Moreover, with reference
to the Imperial parliament, as a paramount or
sovereign authority, it could not be restrained from
future legislation, and, therefore, in that light the
term would have no legal bearing. Such a con-
struction weakens the authority of the general
parliament of the Dominion. The British North
America Act of 1867 was intended to make legal
an agreement, which the provinces desired to enter
into as between themselves, but which, not being
sovereign states, they had no power to make. It
was not intended as a declaration that the Imperial
government renounced any part of its authority.
It is submitted, with deference to that great and
good Canadian, Chief Justice Draper, that the
original framers of Confederation meant that Act to
be the rule of guidance as between the Dominion
and provincial governments. It is the charter of

1The meaning here evidently is that each province gave up the right
to legislate on the subjects assigned to the Dominion pagliament, in
consideration of all the other confederated provinces doing likewise.

Criticizes

view ol
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Supremacy
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Prop. 12 their relative rights; if not,”the Act is a great
~ bungle.?

And so in Ex parte Worms,® speaking of the

fy Detan, Imperial Extradition Act of 1870, Dorion, C.].,
says:—*‘“ The Act of 1870 is not inconsistent with

section 132 0? the British North America Act of

, 1867, and, if it were, the last Act should prevail.”
Reg.v. - And in Regina v. The College of Physicians and
Cpgy:ﬁen.fs. Surgeons of Ontario,?® the Ontario Court of Queen"s
Bench held that the Imperial Medical Act passed in

1868 applied to Canada, and overrode the provisions

of the provincial Act of 1874 as to the examination

of applicants'for registration as medical practitioners

in Ontario, although the subject of education is

placed within its exclusive jurisdiction by the

British North America Act. Hagarty, C.]., deliver-

| ing judgment, says*:—‘“ The case on behalf of the
defendants was argued by Mr. Crooks in a very

fair and candid spirit, admitting, as of course

was necessary, with the Federation Act before us,

that if the Imperial parliament distinctly legislate

for us they can do so, notwithstanding any previous
enactment or alleged surrender of the power of
exclusive legislation on any subﬁct. But it was

ably urged that as the subject of education was one

in which the exclusive right was given to this
province, we should read the subsequent Imperial

Act as not interfering with the right so granted.

To this it may be argued that where the Federation

Act speaks of any such exclusive right, it means
exclusive as opposed to any attempt to legislate by

1See Propositions 1 and 2, and the notes threto.
222 L.C.J. at p. 111, 2 Cart. at p. 315, (18§6).

344 U.C.R. 564, 1 Cart. 761, (1879). /
%44 U.C.R. at p. 576, 1 Cart. at pp. 774-5.
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SUPREMACY OF THE IMPERIAL PARLIAMENT.

the Dominion parliament. But it appears to us
that the language of the Imperial Act already cited,”
(being the Act in question),‘“is too clear for dispute.”

As to the point here referred’ to, of not con-
struing Imperial Acts as intended to apply to the
self-governing colonies, unless expressly so stated,
the ivords of VanKoughnet, C., in the ante-Con-
federation case of Penley v. The Beacon Assurance penley .
Co.,* may be cited. He there says:—‘ While Ig::s?:nce
admit the power of the Imperial legislature to apply o
by express words their enactments to this country,

I will never admit that, without express words, tl'wy :::::‘n:r of
do apply, or are intended to apply. A constitutional Act to apply
government such as we have bgen liberally given governing
by our Sovereign is an imperiund in imperio, which,"l'u“lbc
clearly
we know, the higher power interferes with as little expressed.
as possible. We are entrusted with all the work of
local self-government, with the creation and punish-
ment of offences, with the establishment and main-
tenance of rights, personal and otherwise, with the
construction and constitution of Courts, and the
regulation of their jurisdiction and procedure. We
cannot, then, suppose that the Imperial parliament,
in conferring in general terms new powers or juris- Application
_r » s = of Imperial
diction upon Her Majesty's Courts, mean to touch Act con-
the Courts in Canada. Every year witnesses in the e
legislature of England some change in the law. law. =
The statute containing it does not say in express
terms that it shall not extend to the colonies, and
is confined to Great Britain; but surely, notwith-
standing that omission, no one would: for a moment
suppose it in force here.” And, therefore, he laid
down that the 68th section of the Imperial Act,
7-8 Vict., chapter 110, which provided a summary

110 Gr. 422, at p. 428, (1864).
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Prop. 12 proceefling whereby a creditor of any company

incorporated thereunder, who had obtained a judg-
ment or decree establishing his tlaim against the
company, and failed to realize the same, might call
on any shareholder or shareholders of the company,
as representing the company and liable for its acts,
by motion or otherwise, according to the practice
of the various Courts, to pay his claim, did not
apply to the Courts of this country so as to give
them jurisdiction to entertain such an application
by a creditor against shareholders, resident in this

country, of a company incorporated under the above
Imperial Act.

To return to the subject of the paramount
authority of the Imperial parliament, some pas-
sages referring to it in Sir Cornewall Lewis’ Essay
on the Governmen Dependencies are of interest.
Thus, after speakinf§of the relation subsisting at
the time he wrote,

Y, 1841), between the govern-
ments of Hungary and Austria, he says':-—* Some
writers have maintained that the English colonies
in America, and the West Indies are connected
with England by a political relation similar to that
just described. They have asserted that the
English parliament is not supreme in any of these
colonies; and that a law can only be made therein
by a body composed of the English king and the
local legislature of the colony. According to this
view, the colonial local legislature is not subordinate
to, but co-ordinate with the English Houses of
Parliament ; and the local legislature occupies in
the colony the same position with respect to the
Crown which the Houses of Parliament occupy

with respect to it in England. It follows, of course,

1Ed. 1891, by C. P. Lucas, at pp. 91-2.
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|
from this view that ‘the English colonies in which Prop. 12

this system of government obtains are not Depend-
encies of England.” This view, however, Sir G. C. :"S:;";acy
Lewis declares to be erroneous.” And Mr.C. P.gt
Lucas, the able editor of the recent edition parliament.
of the Essay, similarly lays it down®:—‘The
Imperial parliament, consisting of ~the Sover.
eign, Lords, and Commons, is supréme over all
the colonies, whether or not posse$sing respon-
sible government, and can make laws upon any
subject binding them or any of them. . . In practice as does,
this paramount power of legislation by the Imperial % hcas.
parliament is only exercised by Acts conferring
constitutional powers, or dealing with a limited
class of subjects of special Imperial or international
concern, such as merchant shipping and copyright.
It is, therefore, generally speaking, left to the Crown
or to the local legislatures to make laws, as Parlia-
ment can, when it thinks fit, make its views upon
any colonial question known to the Crown by
resolution.”

And so in a despatch of October 18th, 1875, to Lod
the Governor-General,* Lord Carnarvon concurs
with the representations in an Address to the

1See at pp. 155-6, where he refers to Lord Mansfield as stating the
supremacy of Parliament in a British Dependency in his celebrated
judgment in Campbell ». Hall, 20 How. St. Tr. 239, (1774) ; and in Campbell v.
two notes at the end of the Essay, he mentions Bryan Edward’s Hall.
History of the West Indies, Vol. 2, pp. 420-30, 435-6, and Hali-
burton’s History and Statistical Account of Nova Scotia, Vol. 2,
p- 346, as places where the ‘‘ erroneous” view is affirmed that ‘‘ there
are certain subjects in which the local government of an English
Dependency is legally, as well as practically, supreme.”

2App. 1, at p. 331.

3Cf. the words of Professor Dicey, supra p. 203. To the above
authorities may be added Tarring’s Law of the Colonies, 2nd ed., at
Pp- 33-4; and Metherell 2. The Medical Council of British Columbia,
2 B.C. (Cassidy) at p. 189, (1892).

* Hodgins' Prov. Legisl., Vol. 1, p. 12.
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Prop. 12 Queen, voted by the House of Commons of Canada,
on the subject of the New Brunswick School Act of

Imperial 1871, that :--* Legislation by the Imperial parliament, -

parliament " . .
does not now curtailing the powers vested in a province by the

interfere

with local British North America Act would be an undue

self-govern-

: n- interference with the provincial constitutions and
ing colonies. | y .

with the terms on wiich the provinces consented
to become members of the Dominion.”

And in Hodge v. The Queen,* Burton, LA.,
says :—* The Imperial parliament has the power,
no doubt, to pass laws such as those passed by the
local legislatures and affecting all Her Majesty’s
subjects in the province, but it is equally clear
that it is a power existing in name only, and one
which it would never attempt to exercise, and there-
fore the parliament of the province cannot in
that sense be spoken of as exercising a delegated
authority.” To which may be added the words of

SoperSir - Sir John Thompson, in his report to the Governor-
hompson. - General of August 3rd, 1889, in reference to the
Dominion Copyright Act of 1889,* presently to be
referred to more at large :—‘ It has never been
claimed that the powers of the parliament of
Canada are exclusive of the powers of the parlia-
ment of Great Britain, and nobody can doubt that
the parliament of Great Britain can at any time,
(limitations of good faith and national honour not
being considered), repeal or amend the British North
America Act, or exercise, in relation to Canada,
its legislative powers over the subjects therein
mentioned. Subject to the same limitations, Her
Majesty’s government can, of course, disallow any
Act of the parliament of Canada. It is respectfully

17 O.A.R. at p. 278, 3 Cart. at p. 182, (1882).

2Dom. Sess. Pap. 1890, Vol. 15, No. 35, p. 8.
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ANTE-CONFEDERATION IMPERIAL ACTS. 223

submitted that the Canadian parliament, except as Prop. 12
to the control which may be exercised by the ™
Imperial parliament by a statute subsequent to the
British North America Act, and except as to the
power of disallowance, possesses unlimited power
over all the subjects mentioned in the g1st section,
ahd that it is necessary that it should do so for the
well-being of Canada, and for the enjoyment of self-
government by its people.”

It will be observed that Sir J. Thompson, in His con-
~speaking of the control exercised by the lmperlal'c:ﬁm:;w
parliament, refers only to statutes passed by it Pepeal ante-
subsequently to the British North America Act. ugnfﬂ?eln
This is significant of the contention pressed by him li‘g‘,‘n‘l‘é':...
in this report, that it is in the power of the Domin- local
ion parliament, and the provincial legislatures,
respectively, to repeal Impeérial statutes passed
prior to the Confederation Act, and dealing with

any of the subjects within the legislative powers
‘granted to them by that Act. This contention Mr. m..

Bourinot.

Bourinot has stated, in some recent Articles on
Federal Government in Canada, was directly raised
for the first time in the debates in the Dominion
parliament on the Quebec Jeduits’ Estates Act.? Mr.
Bourinot says:—*‘ It must be here mentioned that
the Imperial government refused its assent to the
Canadian Copyright Act of 1872 because it was
repugnant, in the opinion of the law officers of the
Crown, to the provisions of an Imperial statute of
1842, 5-6 Vict., chapter 45, extending to the colony.?

19 C.L.T. at pp. 193, 198, ef seg.  See, also, Todd’s Parl. Gov. in
Brit. Col., 2nd ed. at ‘P‘ 502, ef seq., where the passage from Sir J.
Thompson’s speech, referred to by Mr. Bourinot, is quoted.

2Dom. Sess. Pap., 1875, No. 28. Lord Carnarvon, in his despatch
to the Governor-General of June 15th, 1874, here referred to, says :—
‘“The Imperial Copyright Act, 5-6 Vict., chapter 45, is, as you are
aware, still in force in its integrity throughout the British dominions
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On the other hand, in the debate on the constitu-
tionality of the Quebec Jesuits Bill it was contended
by the Minister of Justice that a provincial legis-
lature ‘legislating upon subjects placed under its
jurisdiction by the British North America Act
has the power to repeal an Imperial statute passed
prior to the British North America Act affecting
those subjects:’ (Can. Hans., March 27th, 1889g). In
support of this position, he referred to three

decisions of the Judicial Committee of the Privy -

Council. One of these, Harris v. Davies,* held
that the legislature of New South Wales had power
to repeal a statute of James I. with respect to costs
in case of a verdict for slander. The second case
was that of the Apollo Candle Co.,* in which the
principles laid down in Regina‘ v. Burah® and
in Hodge v. Reginam* were affirmed. The third
and most important case as respects Canada
was Riel ». Reginam,® in which it was practically
decided that the Canadian parliament had power to
pass legislation, changing or repealing (if necessary)
certain statutes passed for the regulation of the trial
of offences in Rupert’s Land before it became a
part of the Canadian domain. This contention is

in so far as it prohibits the printing in any part of such dominions of a
book in which there is subsisting copyright under that Act, without
the assent of the owner of the copyright.” And of the British North
America Act, he says, its effect is ‘“to enable the parliament of Canada
to deal with colonial copyrights within the Dominien, but it is clear
it was not contemplated to interfere with the rights secured to authors
by the Imperial Act of 5-6 Vict., c. 45, or to override the provision of
that Act.” See, also, Dom. Sess. Pap., 1890, Vol. 15, No. 35, at
p. 2; and #nfra p. 231, n. 1.

110 App. Cas. 279, (1885).

210 App. Cas. 282, 3 Cart. 432, (1885).
33 App. Cas. 889, 3 Cart. 409, (1878).
49 App. Cas. 117, 3 Cart. 144, (1883).

510 App. Cas. 675, 4 Cart. 1, (1885).
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IMPERIAL COPYRIGHT LEGISLATION, 225

thus directly raised for the first time, but it is not Prop. 12
supported by the several authorities who have

referred to the relations between the parent state The \(‘rf;gi}.';
of au r

and her Dependencies. The question is too impor- is against it.
tant to be treated summarily in this brief review,
especially as it will come up formally in connection

with the Copyright Act of 1889, in which the same
conflict as in 1875 arises."?

On February 1oth, 1890, a Return was made to The corre-

Sh ¢ ' spondence

the Domihion parliament of the correspondcncernh %
mperia

which had taken place between the Dominion and government
Imperial authorities with reference to this Copyright e
Act of 1889, 52 Vict., c. 29, (D.).? It opens with a Act,188.
memorial transmitted by the Colonial Office from
the English Copyright Association and the Musical
Copyright Association, claiming that the Act was
ultra vires, and asking the Imperial authorities to
withhold the royal assent. -This memorial quotes

the Opinion of Sir Roundell Palmer, and Sir Farrer opinion of

. : b=y . Sir Roundell
Herschell, given to the Copyright Association inpgmer

reference to the Canadian Copyright Act of 1868. ey
In this Opinion these eminent lawyers state :—* It is
abundantly clear that the provision in the Act of the
Imperial legislature, 30-31 Vict., c. 3, by which the
Dominion of Canada was constituted, declaring that

the exclusive legislative authority of the Dominion “Esclusive’

" P In section g1
parliament extends (amongst other things) to COpy- of B-N.A.
rights, has reference only to the exclusive jurisdiction

IMr. Bourinot cites against the contention in question, Iearn’s
Government of England, Appendix 2, where, (at p. 597), it is stated
that, shortly after its creation, the parliament of the Australian colony
of Victoria, in an Act consolidating the law of evidence, assumed to
repeal certain Imperial Acts containing provisions relating to the
admission of evidence in any Court of law in Her Majesty’s dominions,
and afterwards on the Colonial Office objecting to the Act on this
ground, though it was not disallowed, repealed 1t, thus admitting that
it had exceeded its powers.

2Dom. Sess. Pap., 1890, Vol. 15, No. 35. There are subsequent
returns, #bid., 1892, Vol. 12, No. 81, and 1894, No. 50.
15




226 LEGISLATIVE PowER IN CANADA.

prop. 12 in Canada of the Dominion legislature as distin-
guished from the legislatures of the provinces of
Has which it is composed;” and they held that the

reference to

porietn  Copyright Act of the Dominion parliament of 1868,
legislawures 31 Vict., c. 54, gave a copyright throughout Canada
to works published in any part of the Dominion,
but that it was not competent to, and did not, affect
the protection against piracy afforded by the Imperial
Aet  throughout the whole British dominions in
respect of works published in the United Kingdom.*
In his report to the Governor-General of August 3rd,
Sir J. 1889, included in this Return, Sir John Thompson

Thompson's
Ef\g""";;:"kg'l‘” observes, after stating that the Copyright Act of
Act of 1839 1889, being the Act in question, was understood not
to conflict in any way with any Imperial legislation
passed since the adoption of the British North
America Act :—* The remaining question, therefore,
Contends for SIMply is as to the right of thF parliament of
Poal ante. Canada under the British North \America Act to

repeal ante-

Confeder- . . . . .
make regulations in Canada regarding. copyright

ation

ptrionasin Canada, notwith#anding that these regulations
Lot may differ from those existing under Imperial
legislation adopted prior to the British North
America Act. The view which the undersigned
respectfully presents is that as regards all those sub-
jects in respect to which powers were given to the
Canadian parliament by the British North America
Act, the true construction of the- British North
America Act is that Parliament may properly legis-
late without any limitation of its competency except-
ing the limitation which Her Majesty can always
impose by disallowance, (whether the Act be within
the power of parliament or not),and excepting also
as to control by Imperial legislation subsequent to
the British North America Act and applicable to
Canada. As to this latter it may be considered, in

1See, also, /nfra p. 231, n. 1. <
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SirR JoHN THOMPSON'S CONTENTION. 227

so far as it deals with the subjects given to the parlia- prop. 12
ment of Canada, as amendatory of the British North
America Act.” He then refers in support of his Refersto
view to the cases mentioned by Mr. Bourinot in his Carnarvon's

despatch as
article referred to above, and also mentions ato Cavadiag,

Copyright
despatchr of Lord Carnarvon of June 15th, 1874, Actof 8
with reference to the Dominion Copyright Act of
1872, which stated that he had been unable to advise
Her Majesty to assent to the Act, and that the effect
of the British North America Act was ‘‘to enable
the parliament of Canada to deal with the colonial
copyrights within the Dominion,” and that ‘it is
clear that it was not contemplated to interfere with
the rights secured to authors by the Imperial Act
of 5-6;Vict., c. 45, or to override the provisions
of that Act,””! remarking :—* The opinion of Lord And the
Carnarvon seems to have been based on a strict view {::mm
taken of the Imperial statute known as the Validity of Act
Colonial Laws Act, 28-29 Vict., c. 63, which declared
that colonial statutes should be void and inoper-
ative if they should be repugnant to the provisions
of any Act of parliament extending to the colonies,
or repugnant to the provisions of any order or regu-
lation made under the authority of such Act, and
having in such colony the force and effect of such
Act. There may be grounds for argument that, as
the British North America Act was passed subse-
quently to the statute, it confers a constitution more
liberal than those to which the statute applied.
Another view which may be urged is, that the
repugnancy, in order to have the effect indicated,
must exist in relation to syme statute passed after

the creation of the lvgi.ﬂntn’c of ancolony. The
A )

statute does not seem, certainly, to have been
/ . . - .
construed by the judicial decisions in the manner
t
1See supra p. 223, n. 2
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prop. 12 indicated by Lord Carnarvon. If the view which of u
his lordship takes is correct, it will be impossible Lore
for the parliament of Canada to make laws in regard and
to any one of the twenty-one subjects which consti- ber
tute the ‘area’ of the Canadian parliament, (to adopt tion
the phrase used in the decision of Hodge v. The view
Queen in relation to the Ontario legislature'), when of tl
such legislation is repugnant to any legislation Exci
which existed previously, applicable to these subjects form
in the colonies. There undoubtedly did exist Im- lord:
perial legislation as regards all those subjects in the char
colonies at a time long anterior te the gift of repre- the |
sentative institutions, and it was never supposed \_ stitu
to be necessary that Canada, or the provinces now o by t
constituting Canada before the Union, should obtain he t
the repeal of that legislation by the Imperial parlia- Brit
ment, before they proceeded to adopt such measures free
as became necessary, from time to time, in the Ci
government of the country. It is respectfully sub- to b
mitted that, in respect to all these subjects, the to d

:)2::?& parliament of\&mudzl must be considered to have the |

;;ﬁ::?:&. the plenary powers of the Imperial government (to Imp
quote the words of the Judicial Committee), subject to t
only to such control as the Imperial government parl
may exercise from time to time, and subject also ter e
to Her Majesty’s right of disallowance, which the exer
Bhitish North America Act reserves to her, and one
which, no one doubts, will always be exercised with wou
full regard to constitutional principles and in the best ferri

interests of the Empire when exercised at all.” it e
and

A Return of further correspondence was made to
Parliament in 1892,? fem which it appears that in 1
July, 1890, Sir _]ohn“f“hompson had an opportunity ‘;;r v

- — -~ — Minis
Assoc
adher

2Dom. Sess. Pap., 1892, Vol. 12, No. 81. See, also, ibid., 1894, raised
No. 50, and infra p. 231, n. 1. of Fe

1See 9 App. Cas. at p. 132, 3 Cart. at p. 162.
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of urging his views in personal conversation with
Lord Knutsford, Secretary of State for the Colonies,
and in a report to the Governor-General of Decem-
ber 15th, 1890, he says, referring to this conversa-
tion :—*“ Lord Knutsford was unfavourable to the
view which I had put forward, as to the powers
of the parliament of Canada, in my report to your
Excellency dated August 3rd, 1889. This matter
formed the ground of much argument between his
lordship and myself, resulting in neither party
changing his opinion. Lord Knutsford concluded
the discussion by remarking that unless the con-
stitutional question should be degided in our favour
by the Judicial Committee of phe Privy Council,
he thought it would not be ppacticable to get the
British parliament to pass an Act to set the colonies
free as to legislation on the stbject of copyright.”!

Conceding, however, Sir |. Thompson’s contention
to be unsound, the fact remains that it is difficult
to draw any essential distinction between holding
the great self-governing colonies to the provisions of
Imperial Acts extending to them, but passed prior
to the grant of self-government, and the Imperial
parliament now passing an Act of the same charac-
ter embracing such colonies within its scope. The
exercise of Imperial authority is as strong in the
one case as in the other. On the other hand, there
would appear to be nothing’to show that in con-
ferring self-governing powers upon the colonies,
it ever was the intention of the Imperial Crown
and Parliament to lessen or detract from the right

1Jt appears, from the statements made on February 7th, 1895, by
Sir Mackenzie Bowell, the Premier, and Sir C. H. Tupper, the
Minister of Justice, to a deputation of members of the Copyright
Association of Canada, that their government was fully resolved to
adhere to the contention as to the powers of the Dominion parliament
raised by Sir J. Thompson : (reported in 7he Daily Mail and Empire
of February 8th, 1895).
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of the latter to include such colonies within the
scope of an Imperial Act extending to them, upon
any subject, save only taxation for the purpose of
raising a revenue, in respect to which the Declara-
tory Act, 18 Geo. II1., c. 12, is, of course, explicit.
But the policy of such legislation, and how it would
now be regarded by the inhabitants of the colonial
possessions - affected by it, is a different question.?

In conclusion, a question may present itself to
the mind as to how it is that a colonial legislature
can have power to amend or repeal in respect to
the colony an Imperial statute such as the well-
known statutes of 27 Eliz., c. 4, and 13 Eliz., c. 5,
the former of which, for example, purports to be
amended, and the meaning of the latter declared
by Ontario Acts. In Sir George Cornewall Lewis’
Essay on the Government of Dependencies® a
theory and explanation is advanced on the point as
follows :—‘“ In an English Dependency which has
been colonized by Englishmen, the laws of the
mother country are in force so far as they suit the
condition of the colony; and an English Dependency
acquired by treaty or conquest retains generally the
laws which it possessed at the time of the acquisi-
tion. But the laws just mentioned are not con-
sidered as being among the laws of the supreme

government, which the subordinate government

) -

1See Dicey’s Law of the Constitution, 3rd ed., p. 102, who re-
marks :—*“ No Victorian Act would be valid that legalized the slave
trade in the face of § Geo. IV., c. 113, which prohibits slave trading
throughout the British dominions; nor would Acts passed by the
Victorian parliament be valid which repealed, or invalidated, several
provisions of the Merchant Shipping Acts meant ‘to apply to the
colonies, or which deprived a discharge undér the’English Bankruptcy
Act of the effect which in virtue of the Iniperial statute it has as a
release from debts contracted in, any part, whatever of the British
dominions. No colonial legislaturg, an short, can override Imperial
legislation which is intended to nppw the colonies.” See, also, per
Proudfoot, V.C., supra pp. 213-4; ), See supra p. 212.

2Ed. 1891, at p. 201.
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-3

cannot alter ; probably because they are considered Prep. 12

to have been established directly by the express or
tacit authority of the immediate government of the
Dependency, although they were so established with
the tacit consent of the supreme government. The
laws of the supreme government, which, according
to the English practice, the subordinate government
is unable to alter, are the written laws of the

supreme government which apply explicitly to

the Dependency, and were, therefore, passed at
the time or subsequent to its colonization or
acquisition, or they are the written laws of the
supreme government passed before or after its
colonization or acquisition, which apply to the
Dependency by a general description.”?

1By way of supplement to what is above stated in reference to
copyright laws (supra pp. 225-30), it may be added that in a Return
to Parliament in 1894, (Dom. Sess. Pap., 1894, No. 50), is printed the
report of the departmental representatives (of the colonial office,
foreign office, board of trade, and parliamentary counsel’s office)
appointed to consider the Dominion Copyright Act of 1889, and this
report states (at p. 7):—*“On January s5th, 1889, the law officers
advised ‘that, in their opinion, the then existing powers of colonial
legislatures to pass local laws on the subject of copyright in books were
probably limited to enactments for registration and for the imposition
of penalties with a view to the more eftectual prevention of piracy, and
to enactments within sub-section 4 of section 8 of the International
Copyright Act, 1886, with reference to works first produced in a
colony.” And at p. 10, it is also stated :—*‘On the question of the
competency of the Canadian parliament to pass the Act of 1889, Lord
Knutsford took the opinion of the law officers of the Crown, who
reported on' December 31st, 1889, that in their opinion the powers of
legislation conferred on the Dominion parliament by the British North
America Act, 1867, do not authorize that parliament to amend or
repeal, so far as it relates to Canada, an Imperial Act conferring
privileges within Canada, and that, in their opinion, Her Majesty
should withhold her assent to the Canadian Act of 1889. On the
25th of March, 1890, Lord Knutsford sent a despatch to Lord Stanley
of Preston, the Governor-General of Canada, in which he expressed
his regrets that he was unable to authorize the Governor General to
issue a proclamation to bring the Canadian Act of 1889 into force.
Lord Knutsford referred to the advice of the law officers as to the
competency of the Dominion parliament to pass the Act.” = It may
be further added that in this despatch of March 29th, 1890, which the
writer has seen, special reference is made to the decision in Smiles 2.
Belford, mentioned supra pp. 213-16.

1
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PROPOSITIONS 13, 14, AND 15.

13. The power of the Imperial Parlia-
ment in the matter of the creation and
distribution of colonial legislative powers
is supreme, and no Colonial Secretary has
ex officio a right by a despatch, or other-
wise, either to add to, alter, or restrain
any of the legislative powers conferred
by the British North America Act, or
indeed by any Adlt, or to authorize a
subordinate legislature to do so.

14. The declarations of the Dominion
Parliament are not, of course, conclusive
upon the construction of the British
North America Act; but when the proper
construction of the language used in that
Act to define the distribution of legisla-
tive powers is doubtful, the interpretation
put upon it by the Dominion Parliament
in its actual legislation may properly be
considered. And the same applies a
fortjori where the Provincigl Legislatures
have by their legislation shown agreement
in the views of the Dominion Parliament

as to their respective powers. In like
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manner, the views acted upon by the great prop. 13-5
public departments, as expressed in Im-
perial despatches, or otherwise, carry
weight in the absence of judicial decision.

15. It is clear that if the Dominion
Parliament or a Provincial Legislature
do not possess a legislative power, neither
the exercise nor the continued exercise of
a power not belonging to them can con-
fer it, or make their legislation binding.

These three Propositions are so closely connected
that they may well be considered together. The first
is derived from words of Henry, J., in Lenoir . Lenoir ».
Ritchie,* and may now seem, perhaps, to be too i
obvious to need enunciation.® However, in this
same case, Sir William Young, Chief Justice of Nova -
Scotia, had expressed a different view. The question
raised was as to the constitutionality of certain
Acts of the province of Nova Scotia, authorizing
the Lieutenant-Governor to appoint Queen's
Counsel, and to issue Letters Patent settling their
precedence at the Bar, and Sir W. Young, in his
judgment, refers to the correspondence which had sirw
taken place betwéen the government of Canada presses views
and the chrghify of State for the Colonies as to Fop s
the power Of Lieutenant-Governors to appoint
Queen’s Counsel,? and especially to the despatch of

Lord Kimberley of February 1st, 1872, already

13 S.C.R. at p. 612, 1 Cart. at page 518, (1879).

2For an interesting account of the early constitutional relations
between England and the colonies or plantations, see Pownall on the
Colonies, (ed. 1768), at p. 46, ¢f seg., and see esp. at p. 64.

3See Dom. Sess. Pap., 1873, No. 50.
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Prop. 13-5 mentioned,! to the effect that a provincial legis-
lature could confer such power on the Lieutenant-
Governor, and could regulate the precedence in the
provincial Courts of such Queen’s Counsel and of
those appointed by the Governor-General, respec-
tively, and observes :—* It is urged that the 2oth
and 21st chapters of the provincial Acts of 1874,”
(being the Acts in question), ‘ are wultra virves, and
the appointments under them invalid and of no
effect. But the Crown, through its Secretary of
State, having authorized such enactments, and the
Acts having gone into operation, this contention is

)

quite untenable.”*

But the Two other Nova Scotia judges concurred with

Supreme

Court . this judgment of Sir W. Young, but, on appeal,®
Judees . Henry, Taschereau, Gwynne, []., agreed in holding
the Acts in question to be ultra vires, and Taschereau,
J., says*:—“ An interpretation of the law in a

Per despatch from Downing Street is not binding on
; hereas this or any Court of justice, and not given as such.
How could any officer, either here or in

England, give to the provincial legislatures other

powers than those they have by the Imperial Act,

or authorize the Lieutenant-Governors, or any one

else, to appoint Queen’s Counsel in Her Majesty’s

name, or give to provincial legislatures the right to

"

so authorize their Lieutenant-Governors ?

Nevertheless, as pointed ouat in the last clause of

Yet views
expressed in

Imperal " Proposition 14, the views acted upon by the great
despatches
are of great

weight. 1Supra at p. 135. It stated the opinion of the law officers of the

Crown on the subject.

22 R. & C. 466-7, 1 Cart. 548-9. This despatch of Lord Kimberley
is also referred to by Weldon and Allen, JJ., in Ganong . Bayley,
1 P. & B, at pp. 327, 337, 2 Cart. at pp. 513, 525. And generally as
to this matter of the appointment of Queen’s Counsel, see supra
pp- 88, 133-5.

33 S.C.R. 575, 1 Cart. 488.

43 S.C.R. at p. 625, 1 Cart. at p. §32
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public departments, as expressed in Imperial de- Prop. 13-5
spatches, or otherwise, carry weight; and so

in Mercer v. The Attorney-General for Ontario,’
Taschereau, ]\, himself, after citing from several

such despatches bearing upon the question of how

far Lieutenant-Governors can be said to represent

Her Majesty, observes:—“1 do not cite these Andsoper
documents as conclusive evidence for a Court of """
justice, but as worthy of consideration, and to
show that the Imperial authorities and Her
Majesty herself consider the Lieutenant-Governors
as not generally representing the Sovereign.”*
And, in like manner, in Citizens’ Insurance ‘Com-
pany v. Parsons,® Fournier, ]., referring to the
views he had been expressing an the matters there
in question, said:—‘The most important public and pe:
departments, such as the department of Justice,and " **™"
the department of Finance, have, for some years

past, adopted this view of the law, by seeing that
the requirements of the several federal laws relating

to insurance were strictly complied with. Such an
interpretation could not prevail, no doubt, against
a judicial decision; but, in the absence of the latter,
the interpretation given by the departments must
have great weight.”

And so, speaking of the American constitution, The
Mr. Bryce says*:—‘“It is an error to snpposcI?:::f.@m
that the judiciary is the only interpreter of the "
constitution, for a large field is left open to the
other authorities of the government, whose views

15 S.C.R. at p. 673, 3 Cart. at p. 55, (1881).

%As to how far Lieutenant-Governors represent the Sovereign, see
Proposition 7 and the notes thereto.
34 S.C.R. at pp. 279-80, 1 Cart. at p. 309.

4 American Commonwealth (two-volume edition), Vol. 1, at p. 365
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Prop. 13-5 need not coincide, so that a dispute between those
Theingi.  2Uthorities, although turning on the meaning of the
Che judi- . K . .

fhe Y ate rot constitution, may be incapable of being settled by
f;‘(ﬁ:gf&j{j any legal proceeding;” words which might be also
stitution. applied to our own constitution.

The first clause of Proposition 14 is from the
judgment of the Privy Council in Citizens’ Insurance
Company v. Parsons,! where their lordships refer in

Proposition @ marked way to certain Acts of the Dominion
o parliament in which the power of the provinces to
incorporate insurance companies for carrying on
business within the provinces is explicitly recog-
of ogation nized, pointing out that such recognition is directly
owersby  opposed to the contention raised by counsel in that
parliament. case, that by No. 11 of section 92 of the British
North America Act, the “incorporation of companies
with provincial objects,” is meant companies with
“public” provincial objects, so as to exclude
insurance and commercial companies.* And in the
same case in the Supreme Court of Canada,?
Per Fournier, J., says:—‘ We may fairly presume that
Fournier, J. % ; ’ e
the agreement of both legislatures to keep within
the limit of their respective powers affords a strong

18 App. Cas. at p. 116, 1 Cart. at p. 281, (1881). As Burton, J.A.,
says in /n re Grand Junction R.W. Co. z. The County of Peter-
borough, 6 O.A.R. at pp. 343-4 :—*‘‘ The misapprehension of the
legislature as to the state of the laws on any particular subject would
not, as was stated by Cockburn, C.]J., in Earl of Shrewsbury 2. Scott,
29 L.J.C.P. at p. 53, have the effect of making that the law which the
legislature had erroneously assumed it to be; so, also, in Zx parte
Lloyd, 1 Sim. N.S. at p. 250, Lord Cranworth said :—*‘ The legis-
lature are not interpreters of the law, and Courts of law are not bound
by a mistake of the legislature as to what the existing law is.”””  And
so per Ritchie, C.J., S.C., 8 S.C.R. at p. 98, (1883).

2As to No. 11 of section 92, see, further, the notesto Proposition §5.

34 S.C.R, at pp. 279-80, 1 Cart. at p. 309.
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THE ARGUMENT FROM ACTUAL LEGISLATION.

presumption that they have only exercised such prop.
powers as properly belonged to them.”? i

And special weight has been attributed by some
judges to interpretations of the British North
America Act traceable to those who took part in the
framing of the Act, and were specially cognizant of
all that concerned the federating of the Dominion.
Thus, in Valin v. Langlois,* Ritchie, C.]., says that importance
to hold, as was contended in that case, that ‘““no new ::}.::»:: HCT
jurisdiction or mode of procedure can be imposed on l(;gfz}:"l:-"-:
the provincial Courts by the Dominion parliament,
in its legislation on subjects exclusively within its
power, is to neutralize, if not to destroy, that power,
and to paralyze the legislation of Parliament. The
statutes of Parliament,” he says, ‘“from its first
session to the last, show that such an idea has never
been entertained by those who took the most active
part in the establishment of Confederation, and
who had most to do with framing the British North
America Act, the large majority of whom sat in the
first Parliament.” Similar is his reference to an As expressed
early Act of the Dominion parliament, ‘“ when the Acts of the

intention of the parliament of Great Britain in parliament
enacting the British North America Act must have

) o f : A

been fresh in the minds of the leading men who sat
in the Dominion parliament, and who had taken
the*most prominent part in discussing and agreeing

on the terms of Confederation and the provisions

1See the original French in 4 S.C.R. at p. 264. The above is Mr.
Cartwright’s translation, and- is obviously more correct than the
authorized English version in 4 S.C.R. at p. 279. For other citations,
see per Badgley, J., in L'Union St. Jacque z. Belisle, 20 L.C.].
at p. 33, 1 Cart. at pp. 76-7; per Strong, ]J., in St. Catharines
Milling and Lumber Co. ». The Queen, 13 S,C.R. at p. 636, 4 Cart
at p. 158 ; Regina 2. Bush, 15 O.R. at p. 402, 4 Cart. at p. 694. See,
however, at pp. 239-41, /nfra

23 S.C.R. at p. 22, 1 Cart. at p. 177.
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Prop. 13-5 of the British North America Act, and who, we
< historically know, watched its passage through the
parliament of Great Britain."!
'T’;lfﬁ.'mau, And Taschereau, J., in the same case,* observes
J. that :—‘ Where the commencement of a practice
was almost coeval with the constitution, there is
great reason to suppose that it was in conformity to
the sentiments of those by whom the true intent
of the constitution was best known:" (citing
American authority).

But But, although a certain weight must be attached
Dominion or 3 5 E
provincial  to the views as to their respective powers expressed

Actsdeclara-

i e the Dominion parliament and .the provincial
~ :

:*“r:-cf“f-ﬁi-l:ﬂ legislatures through the medium of their legislative
enactments, it seems impossible to dispute the
futility of any of these bodies assuming to declare
authoritatively the proper interpretation of the
British North America Act. And so, in Lenoir v.
Ritchie,® Gwynne, J., says of the Nova Scotia Act

fore there in question :—* 'l'hc.* futility 'of a declaratory

Act, passed by a subordinate legislature, for the

purpose of authoritatively defining the intention

entertained by the supreme parliament in the

Act which gives to the subordinate its exist-

ence, and professing to put a construction upon

a doubtful point in the Act “as to the: powers

conferred upon the subordinate, is too apparent to

need comment. The office of a declaratory Act is of

a nature which requires that it should be passed only

by the power which passed the Act, the intention of

1Citizens’ Insurance Co. ». Parsons, 4 S.C.R. at p. 234, 1 Cart. :
p. 286

24 S.C.R. at p. 302, 1 Cart. at p. 323.

33 S.C.R. at pp. 639-40, 1 Cart. at p. 546, (1879).
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which is professed to be declared. And as to an prop. 13-5

Act providing for the future extension of the limits
of the authority of the Lieutenant-Governor, it is
equally plain that no power but the Imperial
parliament, which has set limits to the jurisdiction
of the provincial Executive, can extend and enlarge
that jurisdiction.””?

And Taschereau, J., also, puts the matter for- and per

cibly in Valin v. Langlois®:—‘““An interpretation j.
by the parliament of Canada of the British North
America Act is surely not binding on this, or on
any Court of justice. It is for the judicial power
to decide whether the interpretation put on the
Constitutional Act by either the parliament of the
Dominion or the legislatures of the provinces is
correct or not, and it is so whether they read the
law as granting them a right, or read it as refusing
them such a right. I do not see how a Court of
justice can admit its right to say that the parliament
was wrong in"assuming a certain power, and at the
same time dfaw an inference that the parliament
had not this or any other power, simply because it
denied to itself that power. In either case, whether
the parliament was right or wrong is to be decided
by the Courts of justice.”

And, it may be added, a strong protest against
basing a claim to legislative power upon the fact
of continued exercise of such power by the Dominion
or the provinces, and the acquiéscence therein of

the one or the other, is contained in the report

1As to this, however, see supra 100, n. 2.
23 S.C.R. at pp. 73-4, 1 Cart. at p. 207, (1879).

3Numerous dicta to the same effect might be cited, as per Ritchie,
C.J., in Citizens’ Insurance Co. z. Parsons, 4 S.C.R. at p. 237, 1 Cart.
at p. 288; per Fournier, J., in Severn z. The Queen, 2 S.C.R. at
p. 117, 1 Cart. at p. 461.

Taschereau,
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Prop. 13-5 of Sir John Thompson, as Minister of Justice, upon
- Tﬁﬁthe Acts of the province of New Brunswick for
Thempson 1889, in reference to c. 23, s. 4, providing for; the

against  gppointment of stipendiary or police magistrates

basing

provincial  within any county by the Lieutenant-Governor_ir

owers on
%‘,"I';‘,‘)fnsf:{,‘):Cnuncil. He disputes the validity of this Act, and
says :—‘“ It is contended on the part of the prov-
inces that the power in question is vested in the
legislatures by virtue of their powers to ‘ exclusively
make laws in relation to the administration of
justice in the province, including the constitution,
maintenance, and organization of the provincial
Courts, both of civil and criminal jurisdiction;’”
Reg.r. and in a recent case' the Court, after/"intimating
that this provision was sufficient to/ confer the
necessary authority, went on to observe that if
there were any doubt about that, there is no doubt
but that the provincial legislatures have assumed
the right to pass laws providing for the appointment
of justices of the peace, and that justices of the
peace, police and stipendiary magistrates, have been
appointed in pursuance of such laws, and that the
Appoin. Dominion government has never in any way inter-
Meicerof fered with any such appointments, and that the
thepeact parliament of Canada has, from time to time, since
the passing of the British North America Act,
recognized the right so assumed, and the appoint-
ments so made, ‘and that the question must be
taken to be set at rest by the action of the parlia-
ment of Canada. Without dealing with the subject
Neither par- at length, the undersigned deems it to be his duty
thelegila. to express his dissent from what may be supposed
tures can

add totheir to be an inference fairly to be drawn from this
powers as . - . ..
argument, that the interpretation of the British

given by
B.N.A. Act,

1Evidently Reg. . Bush, 15 O.R. 398, 4 Cart. 690, (1888). See
supra at pp. 175-6.
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North America Act can in no way be affected by Prop.13-5
subsequent legislation by Parliament or the legis-
latures, or by any action of the government. No
legislative body can by legislation increase or
diminish the authority conferred upon it by the
constitution,! nor can any expression of opinion or
course of legislative action by either afford any
conclusive or even satisfactory guide to its inter-
pretation. No individual in Canada can be estopped

from asserting or enforcing his rights or his objec- Nor estop
tions under that Act by reason of any action on the htmss.
part of the parliament of Canada or of the lcgis-ml g
l;ltljcs. No person in Canada can be bound by
acqpiiescence in unconstitutional legislation on the

part of the government, even if such acquiescence

have occurred. The undersigned has been unable,
therefore, to regard the decision referred to as
disposing of the objections which arise to the
appointment of such magistrates by the provincial
authority. After all that has transpired in connec-

tion with this subject, it is evident that these

questions.must be left to be decided by judicial

authority, and the undersigned does not therefore
recommend, in regard to such Acts, the exercise of
the power of disallowance.?

As to Proposition 15, it is sufficient to_say that, prop. 1s.
so far as it refers to the Dominion parliament, it
is, in the words of Ritchie, C.]., in Valin v. Lang-
lois.®

\

1See Proposition 16 and the notes thereto.

?As to the general question of the power to appoint justices of the
peace, etc., see supra pp. 138:176.

33 S.C.R. at p. 26, 1 Cart. at p. 180.
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Lun
PROPOSITION 16. men

of t

16. The Federal Parliament cannot i
amend the British North America Act, in C
nor, either expressly or impliedly, take obse
away from, or give to, the Provincial Leg- whi
islatures a power which the Imperial Act ;'}Ellt
does, or does not, give them; and the same this

is the case mutatis mutandis with the Pro- T
vincial Legislatures. Dén
of ¢«

Citizeng This Proposition is suggested by the words of fl
- e

Insurance " . .
Co. . Taschereau, J.,in Citizens Insurance Co.v.Parsons.?
arsons. . . 3 a

So also Gwynne, |., in the same case,® says:—* It

Per would seem as if the Parliament and the legislatures

Gwynne,

113
J. . '3

had been attempting to make among themselves a
8S¢

partition of jurisdiction, fér which the British North of th

America Act gives no warrant whatever. . . It surely pest '
, , . o ? judgr
Neither  cannot admit of a doubt that no Act of the Dominion repor
*arliament s . ’ N .
nor the local parliament can give to the local legislatures juris-
egislatures .

an divest - diction over any subject which, by the British North
themselves - s . iy
~‘>_f1'urivh~ : America Act, is placed exclusively under the control
1on over the =t

subjects — of the Dominion parliament ; and as the Parliament

committed

tothem,  cannot by Act or acquiescence transfer to the local
legislatures any subject placed by the British North

oruke  America Act under the exclusive control of Parlia-

jurisdiction ’ . .
away the ment, so neither can it take from the local legis-
one from the

other. latures any subject placed by the same authority
under their exclusive control.”?

14 S.C.R. at p. 317, 1 Cart. at p. 334, (1880).

24 S.C.R. at p. 348, 1 Cart. at pp. 349-50. \
\
\

‘But as to this, see Proposition 46, and the notes thereto.
\

\
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So, again, Strong, J., in.St.Catharines Milliig and prop216
Lumber Co. v. The Queen,* says :—* That Parlia- per Strong, *

ment has no power to divest the Dominion in favour " -

of the provinces of a legislative -power conferred

on it by the British North America Act is, I

think, clear.” And, from another point of view,

in City of Fredericton ». The Queen,* Henry, J., Per Henry,

observes that the agreement for the Union upon 4

which the Imperial Act was based was in the nature

of a solemn compact, to be inviolably kept, and that Neither

that compact cannot be changed by one any more .;.;:13:35:

than another of the contracting parties.® e
The power of delegation, possessed alike by But both

Dominion parliament and provincial legislatures, is, of dele-

of course, another matter, and will be discussed in*"

the notes to Proposition 63.

113 S.C.R. at p. 637, 4 Cart, at p. 159, (1887).
23 S.C.R. at p. 548, 2 Cart. at p. 44, (1880).

3See the notes to Propositions 1 and 2, esp. pp. 3-5. This view
of the British North America Act as embodying a treaty or com-
pact between the provinces is much dwelt upon by Gwynne, J., in his
judgment in the Prohibition case, in the Supreme Court, not yet
reported. ’cc. also, per Sedgewick, J., in the same case.
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PROPOSITION 17.

17. Neither the Dominion Parliament
nor Provincial « Legislatures are in ;my
sense delegates of, or acting under, any
mandate from the Imperial Parliament.
When the British North America Act
enacted that there should be a Legislature
for each Province, and that its Legislative
Assembly should have exclusive authority
to make *laws for the Province and for
Provincial -purposes in relation to the
matters enumerated in section 92, it
conferred powers not in any sense to
be exercised by delegation from, or as
agents of, the Imperial Parliament, but
authority as plenary and as ample within
the limits prescribed by section 92 as
the Imperial Parliament, in the plenitude

of its power, possessed and could bestow.
And so with the Dominion Parliament,
with respect to those matters over which
legislative authority is conferred, plenary
powers of legislation are given as large,
and of the same nature, as those of the
Imperial Parliament itself.
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So far as it has reference to provincial legislatures, Prop. 17
the above Proposition is taken wverbatim from the
judgment of the Privy Council in Hodge v. 'I‘hc(l’j‘r)i:z'Cil
Queen,' while the . concluding words, as to the decisions.
Dominion parliament, are those of Ritchie, C.]J.,
in City of Fredericton v. The Queen.* In Hodge

The Queen, the Privy Council illustrate what ?I?:T;u’cen
they thus lay down by holding that provincial
legislatures have full authority to delegate their
powers.® In the previous case of The Quecn“v. The Queen
Burah* they had taken a similar view of the position " o
of the Indian legislature, while in the subsequent
one of Powell v. The Apollo Candle Co.,* where the ll)‘r::t,{lp:,uo
question before them was as to the power of the Candle Co.

legislature of New South Wales to delegate to the

Executive authority to impose and levy duties, :l/ftcr

referring to their two prior decisions just cited, they
say :—“ These two cases have put an end to a
doctrine which appears at one time to have had
some currency, that a colonial legislature is a
delegate of the Imperial legislature. It is a legis-
lature restricted in the area of its powers, but Colonial

. . p legislatures
within that area unrestricted, and not acting as an are not mere
T . . dd'L“(’\
agent or a delegate. And, again, in Dobie v. The of the
Imperial

Temporalities Board,® their lordships say that with- parliament.

19 App. Cas. at p. 132, 3 Cart. at p. 162, (1883). See, also, The
Liquidators of the Maritime Bank of Canada . The Receiver-General
of New Brunswick, [1892] A.C. 437, where their lordships repeat the
same language. See, also, per Boyd, C., in K¢ McDowell and The
Town of Palmerston, 22 O.R. at p. 565, (1892) ; and Proposition 19
and the notes thereto.

23 S.C.R. at p. 529, 2 Cart. at p. 29, (1880).
*As to this, see, also, Proposition 63 and the notes thereto
*3 App. Cas. 889, 3 Cart. 409, (1878).

%10 App: Cas. at p. 290, 3 Cart. at p. 442, (1885). For this case,
when hdurL the Supreme Court of New South Wales, see 4 N.S. W,
160, (1883), where it was held that the legislature could not delegate
s powers.

%7 App. Cas. at p. 146, 1 Cart. at p. 364, (1882).
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Prop. 17 in the limits prescribed to them by the British pea
~ North America Act, provincial legislatures are be «
Dobie ».The SUpreme, and ‘‘ there is really no practical limit to ; objt
Temporali- : ; ~
ties Board. the authority of a supreme legislature except the fail

lack of executive power to enforce its enactments.” con
The
the
of

(“i(

And quite in accord with the above dicta and

decisions was the judgment of the Privy Council in

Riel 7. Riel v. The Queen.! There it was contended that
The Queen o . .

the Act, 43 Vict., c. 25, D., which provided for the

administration of criminal justice in the North-West

Territories, was wultra vires, that treason is in a

peculiar manner an offence against the State, and

()l)ji
the
is |

. : . aut
that the Imperial parliament could not have in-

o , : of
tended that the Dominion parliament should legis- ;

hav
thr

con

late upon it to the extent of altering the rights
under English statute of a man put upon his trial
regarding it, and, further, that the Dominion Act

chi
was not necessary for peace, order, and good

government. Their lordships, however, in the judg- ?

ment point out that the British North America con
Act, 1871, 34-35 Vict., c. 28, s. 4, enacted that wol
the parliament of Canada might from time to time Act
“Peace, make provision for the administration, peace, order, tha

order, and "

good gov-  and good government of any territory not for the

ernment, - 1

.. (187

“It appears to be suggested that any provision Phil

legis

colol

have been made for administration, peace, order, J\"lh
subp

and good government cannot, as matters of law, be Gwy

time being included in any province, and add:—

differing from the provisions which in this country

provisions for the peace, order, and good govern- 2Ce
: p- 6!

. . . . o
ment in the territories to which the statute relates; Can

Boy:
Spra
the conclusion that a particular enactment was not p. It

. at p.
calculated as a matter of.fact and policy to secure b '(

v.

and, further, that if a Court of law should come to

2¢€

110 App. Cas. 675, 4 Cart. 1, (1885). p. &
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peace, order, and good government, that they would Pprop. 17
be entitled to regard any statute directed to these
objects, but which a Courgt should think likely to
fail of that effect, as /ultra vires and beyond the
competency of the Dominion parliament to enact.
Their lordships are of the opinion that there is not

the least colour for such a contention. The words Are words

authorizing

of the statute are apt to authorize the ubnost the umort

discretion of

discretion of enactment for the attainment of the enactment
objects pointed to. They are words under which

the widest departure from criminal procedure, as it
is known and practised in this country, has been
authorized in Her Majesty’s Indian Empire. Forms
of procedure unknown to the English common law
have there been established and acted upon, and to
throw the least doubt upon the validity-of powers

conveyed by those words would be of widely mis-

chievous consequences.”?

Now, this supremacy of the legislature under our
constitution is one of the points in which, in the
words of the prt -amble of the British North America Canada

has a

Act, it is a “constitution similar in principle to constitution
= = e similar in
that of the United Kingdom.”? For as Professor principle to
that of the
United
. y . . % Kingdom.
1And thus in Ae¢ Goodhue, 19 Gr. at p. 386, 1 Cart. at p. 569,

(1872), Draper, C.]J., aptly quotes the words of Mr. Justice Willes in

Phillips 2. Eyre, L.R. 6 Q.B. at p. 20:—*‘ A confirmed Act of the local Phillips 2.
legislature lawfully constituted, whether in a settled or conquered Eyre.
colony, has, as to matters within its competence and the limits of its
jurisdiction, the operation and force of sovereign legislation, though

subject to be controlled by the Imperial parliament.” See, also, per
Gwynne, J., in City of Fredericton . The Queen, 3 S.C.R. at p. 561,

2 Cart. at p. 54, (1880), and in The Queen 2. Robertson, 6 S.C.R. at

p- 65, 2 Cart. at p. 119, (1882); per Ritchie, C.]J., in Lynch 2. The

Canada North-West Land Co., 19 SC.R. at p. 212, (1891); per

Boyd, C., in Reg. v. Brierly, 14 O.R. at pp. 532-3, (1887); per
Spragge, C.J., in Reg. . Hodge, 7 O.A.R. at p. 251, 3 Cart. at

p. 167, (1882); per Burton, J.A., S.C., 7 O.A.R. at p. 274, 3 Cart.

at p. 179 ; per Begbie, C.]., in \tmrm) General of British Columbia
». City of Victoria, 2 B.C. (Hunter) at p. 5, (1890).

2See per Draper, C.]., in K¢ Goodhue, 19 Gr. at p. 382, 1 Cart. at
p. 566, (1872).
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Prop. 17 Dicey says in his Law of the Constitution :—‘ The
e  sovereignty of Parliament is (from a legal point of
of Y view) the dominant characteristic of our,” (sc.,
English), “ political institutions”’!; again, he calls
it ‘““the very keystone of the law of the constitu-
tion’%; and he speaks of it as ‘‘this marked
peculiarity in our institutions.”® The sovereignty
of colonial legislatures, however, is necessarily
exercisible only%ﬁ!‘hin prescribed limits. As Profes-
Pigtusee 80K Dicey expresses it*:—‘‘ Colonial legislatures are
within their own sphere copies of the Imperial
parliament. They are within their own sphere®
sovereign bodies; but their freedom of action is
controlled by their subordination to the parliament
of the United Kingdom " ; and in Attorney-General
of Canada v. Attorney-General of Ontario,® Boyd,C.,
thus defines the position of Canadian legislatures
PerBoyd,C. in this matter :—‘In relation to the supreme

of
Parliament.

authority of the British parliament, Canada, in its
composite character, forms a complete and separate

subordinate government, possessing a ‘central legis-
lature’ for the whole Dominion, and ‘local legisla-
tures’ for the several members of the colonial
Union. These vdrious legislatures hold, in sub-
division among them, powers applicable to all
classes of subjects and to every purpose of
government required for the entire territory and
its several provincial parts; but as between the
Dominion and the provinces each is an incomplete
or limited government, having exclusive jurisdiction

3rd ed., at p. 37.
2/bid., at p. 67.
3/bid., at p. 82.
t/bid., at p. 105.

520 O.R. at p. 245, (1890).
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LEGISLATIVE POWER IN THE UNITED STATES.

over certain enumerated classes of subjects, defined
in general terms by the Imperial Constitutional
Act. Barring, however, this delimitation of area,
the parliameént of the Dominion and legislatures
of the provinces enjoy each in its own sphere and
territory, delegations of sovereign power sufficient
for all purposes of effective self-government.”

And so, even in the United States, although the
State legislatures are not as independent of Congress
as our local legislatures are of the Dominion parlia-
ment,* and although it is there held that the State
legislatures pofsess only a delegated power, and
that, as delegata potestas non delegatur, they cannot
delegate their powers to any other person or body,*
it is nevertheless said by Redfield, Ch.]., in Thorpe
v. Rutland and Burlington R.W. Co.%:—“ It has
never been questioned, so far as I know, that the
American legislatures have the same unlimited
power in regard to legislation which resides in the
British parliament, except where they are restrained
by written constitutions. That must be conceded,
I think, to be a fundamental principle in the
political organization of the American States’;
upon which Mr. Bryce thus comments in hjs
American Commonwealth*: —“ It must not, how-
ever, be supposed from these dicta that even if
the States were independent commonwealths, the
Federal government having disappeared, their

legislatures would enjoy anything approaching the

1See as to this the notes to Proposition 61.

?See Bryce’s Amer. Comm. (two-volume edition), Vol. 1, p- 451.
See also the notes to Proposition 63.

327 Verm. gt p. 142; quoted by Cooley on Constitutional Limita
tions, 6th ed., at pp. 105-6.

*Vol. 1, at p. 429, (two-volume edition).

249

Prop. 17

The United
States
legislatures

Mr. Bryce.
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Prop. 17 omnipotence of the British parliament, ‘whose
The, power and jurisdiction’ is, says Sir l{(’l)\':ml Coke,

omnipotence f
of the ‘so transcendent and absolute that iy cannot be

i o B0 confined, either for persons or causes, within any
bounds.” . . Parliament being absolutely sovereign
can command, or extinguish and swallow up, the
executive and the judiciary, appropriating to itself
their functions. But in America a legislature is a
legislature, and nothing more. The same instrument

American which cr.czltes it, creates also the cy:cutivc governor

restricted by and the judges. They hold by a title as good as its

fundamental OWN. If the legislature should pass a law depriving
the governor of an executive function conferred by
the constitution, that law would be void. If the
legislature attempted to interfere with the juris-
diction of the Courts, their action would be even

more palpably illegal and ineffectual.”?

/
So, also, The Canadian parliament and local legislatures

are the

Canadian | have more unfcttcrcd. powers, as has been .Shown in
the notes to Propositions 8 and 9, but neither can
override the provisions of the British North
America Act, and this is illustrated by a passage
in the recent judgment of the Privy Council in the
Manitoba school case, Brophy wv. The Attorney-
General of Manitoba.® The question there was
whether, certain rights and privileges in relation to

The Privy education acquired by the Roman Catholic minority

Council in . ; _

the in Manitoba under provincial Acts subsequent to

Manitoba

school case. the Union having been affegted by a still later Act

See supra pp. 124-6. In Murray 2. Hobpken Co., 18 Ilow. at
p. 284, the Court say :—‘‘ We do not consid¢r Congress can either
withdraw from judicial cognizance any matter which, from its nature,
is the subject of a suit at the common law, or in equity, or admiralty ;
nor, on the other hand, can it bring under the judicial power a matter
which, from its nature, is not a subject for judicial determination.”
See, also, Fong Yue Ting z. United States, 149 U.S. at p. 715

211 R. 35, at pps 49-50; 11 Times L.R. at pp. 200-1, (1895).
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repealing the former Acts, an appeal lay to the Prop.17

Governor-General under either sub-section 3 of
section 93 of the British North America Act, 1867,
or under sub-section 2 of section 22 of the Mani-
toba Act, confirmed as the latter had been by the
British North America Act, 1871. Their lordships
say :—‘‘ The ‘Chief Justice of the Supreme Court
was much pressed by the consideration that there
was an inherent right in a legislature to repeal its
own legislative Acts, and that ‘cvery presumption
must be made in favour of the constitutional right

of a legislative body to repeal the laws which it has
itself enacted.”*. . Their lur('lships are unable to

concur in the view that there is any presumption
which ought to influence the mind one way or the
other. It must be remembered that the provincial
legislature is not in all respects supreme within the
province. Its legislative power is strictly limited.
It can deal only with matters declared to be within
its cognizance by the British North America Act, as
varied by the Manitoba Act. . . It may be said to be
anomalous that such a restriction as that in question
should be imposed on the free action of a legislature,
but is it more anomalous than to grant to a minority
who are aggrieved by legislation an appeal from
the legislature to the executive authority? And yet
that right is expressly and beyond all controversy
conferred. If, upon the natural construction of the
language used, it should appear that an appeal was
permitted in circumstances involving a fetter upon
the power of a provincial legislature to repeal its
own enactments, their lordships see no justification
for a leaning against that contention; nor do they
think that it makes any difference whether the fetter
is imposed by express words or by necessary
implication.”

1See 22 S.C.R. at pp. 654-6.
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But. provincial legislatures having, in the words
of the leading Proposition, authority as plenary
and as ample within the limits prescribed by
section 92 of the British North America Act as
the Imperial parliament in the plenitude of its
powers possessed and could bestow, and presided
over, as they are, by the representative of the
Crown,! it would seem to be necessarily incorrect
to say -as Gwynne, J., says in Citizens Insurance
Co. v. Parsons® that:—‘“The provinces of the
Dominion of Canada, by the wise precaution of
the founders of our constitution, are not invested
with any attribute of national sovereignty. The
framers of our constitution, having before their eyes
the experience of the United States of America,
have taken care that the British North America
Act should leave no doubt upon the subject.
Within  the Dominion the right of exercise of
national sovereignty is vested solely in Her Majesty,
the supreme sovereign Head of the State, and in
the parliament of which Her Majesty is an integral
part; theSe powers are, within this Dominion, the
sole admhinistrators and guardians of -the' comity
Uflllth){ In fact, in this very case, the judgment
of the f&n\\'(t)unc1l' as well as of the majority of
the Supre lm Court, was that provincial legislatures
have power tO\L 1ss Acts controlling and regulating
the manner in Mvhich a trade or business shall be
carried on ‘in /the province, legislation which, ac-
cording to QGwynne, J., himself, “can only be
vindicated uppn the principles governing what is
called the comity of nations, the administration of

1See Proposition 7.\
24 S.C.R. at pp. 346-7, 1 Cart. at pp. 348-9, (1880).

37 App. Cas. 96, see esp. at p. 113, 1 Cart. 265, see esp. at p. 278,
(1881).
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OMNIPOTENT WITHIN ITS SPHERE.

which belongs exclusively to supreme national sov-

ereignty.”’?

And, with deference, it is submitted that in view
of the authorities upor{:vhich the leading Proposi-
tion rests, it is scarcely correct to speak of either
the l)unXinion parliament or the provincial legis-

\ . .
latures as\not possessing ‘‘legal omnipotence over

”

the sul)jcc\-nmtturs committed to them, as Hag-
arty, C.J., does of the latter in Leprohon v. The
City of @ttawa.? Yet they are, of course, subject
to the paramount authority of the Imperial parlia-

Prop. 17

-

ment,? and to the veto power in the one case of How fa

the Imperial Executive, and in the other of the
Dominion Executive.* And so in respect to
provincial legislatures, Ramsay, J., says in North
British and Mercantile Insurance Company v.
Lambe®:—“It is admitted that the local legisla-
tures are as omnipotent within the scope of their
legislative powers as the Dominion parliament is
within its powers. It does not, however, follow
from this that the federal organization has no
supremacy over the local. Such a pretension would

1Ritchie, C.]J., says, S.C., 4 S.C.R. at p. 238, 1 Cart. at pp. 288-9:
-*“1 may affirm with confidence that the British North America Act
recognizes in the Dominion constitution and in the provincial constitu
tions a legislative sovereignty, if that is a proper expression to use, as
independent and exclusive in the one as in the other over the matters
respectively confided to them.” Cf. per Ritchie, C.]J., in Mercer 2.
Attorney-General for Ontario, § S.C.R. at p. 643, 3 Cart. at p. 33,
(1881) ; per Dorion, C.]., in Colonial Building and Investment Asso-
ciation ». Attorney-General of Quebec, 27 L.C.]. at p. 301, 3 Cart. at
p- 139, (1883). And as to Gwynne, J.’s view of the subordinate
position of provincial governments and legislatures, see Mercer 2.
Attorney-General for Ontario, § S.C.R. at p. 711, 3 Cart. at pp. 83-4.
Also, supra pp. 105-7, and the notes to Proposition 61.

22 O.A.R. at p. 532, 1 Cart. at p. 603, (1878).
3See Proposition 12.
4See Proposition 10 and the notes thereto.

SM.L.R. 1 Q.B. at p. 182, 4 Cart. at p. 74, (1885).
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be utterly untenable, for the federal power alone
has the power to nominate one of the branches of
the local legislature, it can disallow its Acts, it can
turn local works into federal works, and it can
create new provinces. . The true doctrine seems to
me to be this, that the federal power is not generally
supreme relatively to the local power. Its supremacy
consists in its power to influence indirectly the
action of the local power, or to paralyze it to some
extent, not in the power to destroy it.””?

It is matter of surprisé,also, that in Regina v.Wing
Chong,* Crease, ]., though he cites the passage
from the judgment of the Privy Council in Hodge v.
The Queen,® upon which the leading Proposition is
mainly based, nevertheless intimates his view that
provincial legislatures cannot impose unequal tax-
ation, quoting with approval a passage from Kent's
Commentaries on American Law,* where it is said :
—“The citizens are entitled to require that the
legislature itself shall cause all public taxation to
be fair and equal in proportion to the value of
property, so that no one class of individuals and
no one species of property .may be unequally or
unduly assessed.”® Yet in the subsequent case of
Regina ». The Gold Commissioners of Victoria
District,® the Divisional Court in British Columbia,
consisting of four judges, held unanimously that

1See Proposition 10 and the notes thereto.

22 B.C. (Irving) at p. 161, (1885).

39 App. Cas. at p. 132, 3 Cart. at p. 162.

8th ed., Vol. 2, p. 388 ; 12th ed., Vol. 2, p. 331.

5Also quoted with approval by Gray, J., in Tai Sing 2. Maguire,
1 B.C. (Irving) at pp. 108-9, (1878). In a despatch from Ottawa of
April 8th, 1885, the Secretary of State says of some British Columbia
Acts relating to Chinese: —‘“ A question may arise as to whether or
not the Acts, applying only to a portion and not to the whole of the
population of the province, are constitutional :” B.C. Sess. Pap., 1885,
at p. 464.

62 B.C. (Irving) 260, (1886).
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section 14 of The Chinese Regulation Act, 1884, Prop. 17
declaring that “ No free miner’s certificate shall be privisn
issued to any Chinese except upon payment of jdges noid
$15,” was an attempt to impose a <liffk*¥'<-nti:ll tztxi;';.i\:':(;;;l
on the Chinese, and, therefore, ultra vires of the legisiatures.
provincial legislature. And in support they refer sed uere.
to an instance mentioned in Todd’s Parliamentary
Government in the British Colonies,' where the

royal assent was refused to an Act of the Queens-

land legislature imposing a differential tax on
Chinese miners, and say :—*“ If this Act was wrong mr

on the part of Queensland, it would, moreover, be
unconstitutional if passed by our local legislature.”

hinese

shows that it was on Imperial grounds, and because immigrants

But a reference to Mr. Todd’s account of the matter zj-\;\nnmuf

the Act involved a breach of international comity
that the royal assent was refused.*

Again, in view of the leading Proposition, it is
difficult to understand how an Act of the Dominion
parliament or of a provincial legislature can be void
and unconstitutional merely because in conflict with
an Imperial treaty, unless, of course, such, treaty
has been confirmed by Imperial statute. Such an cotonial
Act would no doubt call for the exercise of the \'ct<)f\.;,:ﬁi«liv.g
power ; but, if within their spheres, these l('gislil-\l‘l::;}:fvi.nl
tures are as sovereign as the Imperial p:n‘li:um*nt““mr‘
itself, it may well be asked how can such a conflict
render their Act void 7%

T1st ed. at pp. 154-5.

“See, also, Proposition 11 and the notes thereto ; also Propositions
19, 21, and 61, and the notes thereto.

'‘That the provisions of an Imperial treaty cannot override those
of an Imperial Act is beyond dispute : 7z re California Fig Syrup
Company’s Trade Mark, 40 Ch.D. 620, 627-8, (1885); /n re Carter
Medicine (‘um]x.my'\ Trade Mark, W.N. 1892, p. 106. And even in
the United States, in the recent Chinese exclusion case, Fong Yue
ling 2. United States, 149 U.S. 698, the Supreme Court held that the
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Prop. 17 However, in Regina v. Wing Chong,! Crease, J., ther
IWZ .  referring to the treaties between Great Britain and peof
chong.  China, says :— These obligations are binding here they
and in other .parts of the Dominion under section simi
132 of the British North America Act, and no prov- custi
ince or the Dominion itself can lawfully pass laws of W
interfering with that right without the previous furth
revision $f the treaties of the high contracting parties Act

to them for that purpose. Treaties with foreign the

Treaties are nations are above all ordinary municipal law, for Briti

above all : " . :

mere obvious international reasons, for without such a enac

municipa DL . .

law. provision there can be no permanent security, which Can:
is the life of all commercial intercourse . . . Such for p

treaties are the especial care of the Dominion.””* And prov

British Cok
Gray, J., held the provincial Chinese Tax Act, 1878,

on this samg ground amongst others in the previous towa
t.iml)izl case of Tai Sing ». Maguire,? betw

A : SN It
Soper to be ultra vires, saying :—** Treaties are regarded as
Gray, in . = . v gove
Tai Sing v. the highest and most binding of laws, beyond any =
Maguire,

merely internal regulation which one of the parties '
J
JS["
provisions of an Act of Congress, passed in the exercise of its constitu- what
tional authority, must, if clear and explicit, be upheld by the Courts, establi
even in contravention of stipulations in an earlier treaty, although, as is, 750
pointed out in the previous case of Chae Chan Ping ». United States, lems o
130 U.S. 581, ‘“ By the constitution of the United States laws made in of the
pursuance thereof and treaties made under the authority of the Unlted under
States are both declared to be the supreme law of the land, and no the fac
paramount authority is given to one over the other.” However, it is to shoy
there said that ‘‘ the last expression of the sovereign will must control.” merely
As to Canada, no one, of course, will dispute the dictum of Richards, does n
C.J., in Reg. z. Schram, 14 C.P. at p. 322, (1864) :—*‘ As long as it howevi
is admitted that the Home government, by whom the supreme.power v legal t
of the Empire is exercised, is the proper channel through which all our nations
relations and intercourse with foreign governments are to be carried can bin
on, the power to pass laws to bind the whole nation so far as regards case o
those relations (and, as necessarily arising out of them, the peace of the cited, |
Empire) must rest with the Imperial parliament."” also, D
, of the
12 B.C. (Irving) at pp. 161-2, (1885). legally
that th

2See section 132 of the British North America Act. whethe

31 B.C. (Irving) at p. 109, (1878). See this case referred to in entered

Todd’s Parl. Gov. in Brit. Col., 2nd ed., at p. 194. = “l’ ‘I‘
‘[U‘) ed,
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s, ] thereto may make for the government of its own Prop. 17
1 and people, because, on the subjects to which they refer,
; here they bind the people of both Powers, however dis-

:ction similar in other respects may be their institutions,
prov- customs, or laws ;' and he cites the American case
laws of Ware v. Hylton as illustrating this principle. He

wvious further, (at p. 110), implies that such a provincial

arties Act would be wltrg vires, ““as coming in contact with

reign the Dominion adthority,” citing section 132 of the

v, for British North America Act, by which it is specially g.n.A. Ac,
ach a enacted, ‘““that the parliament and government of """
vhich Canada shall have all powers necessary or proper

Such for performing the obligations of Capada or of any

And province thereof, as part of the British Empire,
wious towards foreign countries, arising under treaties

nire,? between the Empire and such foreign countries.”*
S
1878, . N :
| as [t may be observed, in passing, that the Imperial 1mperia
ed as -

. . treaties with
re government s not held that the relations of Great China,
arties > o r

13 Dall. at p. 199.

?See Proposition 61 and the notes thereto. It would no doubt help
onstitu- what has been termed *‘the discipline of the Empire,” if it were finally
Courts, established that any colonial law which conflicts with an Imperial treaty
ugh, as is, 1950 facto, void, and u/tra vires, for that reason. See Dilke’s Prob-
States, lems of Greater Britain, at p. 531. But with great respect to the vieWs
nade in of the British Columbia judges above referred to, it is submitted that

Unlted under our constitution, if this isso, it can only be on thv‘grgund that
and no the fact of a colonial Act conflicting with an Iniperial treaty is}umcicnt
er, it is to show that it is extra-territorial in its effect, and does noy concern
mtrol.” merely local matters : see the notes to Proposition 26, 7nfrg. There
chards, does not, however, seem to be authcrity for this position. The matter,
1g as it however, may be unimportant, for the Empire is held togetler, not by
s power { legal technicalities, but by the good sense n;f* mod ation, and
all our national feeling of British people. How far the Crogn by il?pu-m,::\livc
carried can bind its subjects by treaty is discussed in the agrumengin the recent
regards case of Walker z. Baird, [1892) A.C. 491, and fnany "Elhmi{i(« are
e of the cited, but their lordships found it unnecessary tg decidedhe point. See,

also, Dicey’s Law of the Constitution, 3rd ed/, at p- 387. At p. 112
of the same work, Professor Dicey, while stating that Imperial treaties
legally bind the colonies, adds :—*‘ It should, however, be observed
that the legislature of a self-governing colony is free to determine
whether or not to pass laws necessary for giving effect to a treaty
1 it0 in entered into between the Imperial government and a foreign power ;"
; as to which, see section 132 of the Britjsh North America Act, above
quoted. )
17 e
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the ¢
Act
the ¢
trad:

Prop. 17 Britain with China require them to interfere with
Australian legislation restricting the immigration or

introduction of Chinese, on international grounds,
and it has been treated as a matter of internal
And colonial administration with which a responsible colonial e

Acts ] K y 1H
restricting - government is competent to deal. And so in a At pp 3

E::‘ﬁ:c despatch of May 31st, 1884, from Lord Derby to i“‘lf}m‘
the Governor-General of Canada, the latter was * throy
informed that when the Dominion Ministers advised
with regard to a similar Act passed in British
Columbia, he might understand that the question was

not held to involve Imperial interests, and that he

should deal with it as a Canadian question only.

His lordshipadded :—*“ T do not understand that your

lordship inyvites me to state whether Chinese immi-

gration into British Columbia is placed, by the

British North America Act of 1867, under the

control of the Dominion or of the provincial legis-

\ latures, but I may say that this isa point on which

\ / I am not “prepared to give an opinion.”* But in
Sfr A 1885 the Minister of Justice, Sir Alexander Camp-

( CAmpbell, . .
\( ~ . bell, recommended the disallowance of the British

~

: Columbia Act, 48 Vict., c. 13, intituled “ An Act to
prevent the immigration of Chinese,” as being an
interference with the power of Parliament to regu-
late trade and commerce, and\as a case in which the

Such Actsan ordinary tribunals could afford no adequate remedy

interference

with " the for or protection against thefinjuries which would

regulation of

“'0%1’5\:,“(‘1_“ result from allowing the Act)to go into operation,
and he cited American authorities to show that the
Courts of the United States took a similar yiew of
the corresponding section of the Constitution of the
United States, whereby Congress is given power to
regulate commerce with foreign nations and among

1Hodgins’ Prov. Legisl., Vol. 1, at p- 833. See, also, Brit. Col.
Sess. Pap., 1885, p. 464.
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the several States and with the Indian tribes. The Prop. 17

Act was disallowed accordingly.! See, however,
the discussion as to the meaning of ““the ¥ggulation of
trade and commerce” in the notes to Prdposition 49.
N 4

1Hodgins’ Prov. Legisl., Vol. 2, pp. 285-7. ,See, §lso, #bid., at
pp. 288-9. On the general subject of such legislatoA, see Todd's
Parl. Gov. in Brit. Col., 2nd ed., at p. 187, ef sey.; and on the general
subject of Imperial dominion exercisible over self-governing colonies
through the operation of treaties, see 70id., chap. 8, p. 247, e/ seg.
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PROPOSITION 18.

18. It is not to be presumed that the
Dominion Parliament has exceeded its
powers, unless upon grounds really of a
serious character; and so, likewise, in
respect to Provincial statutes every pos-
sible presumption must be made in
favour of their validity.

1]t would seem that one may, under certain circumstances, be
estopped from setting up the unconstitutionality of 4 statute. Thus in
Ross ». Guilbault, 4 L.N. 415, (1881), in an action by a liquidator for
calls, under a special Dominion Act, placing a certain company in
liquidation, the defendant pleaded that the Act incorporating the
company, as well as that placing it in liquidation, were u//ra vires, and
Mackay, J., appears to have held that a shareholder could not urge
such a plea against his liability for ‘the amount unpaid on his stock.
See, however, ‘Ross . The Canada Agricultural Insurance Co.,
5 L.N. 23, (1882). Again, in Forsyth 2. Bury, 15 S,C.R. 543, (1888),
where one had allowed judgment for a sale of certain lands by the
Court, without raising any objection to the plaintiff’s title to a share
in the lands, three of the judges of the Supreme Court of Canada,
(Strong, Fournier, and Taschereau, JJ.), held that she was estopped
from urging, before the final distribution of the proceeds of the
sale, that the Act incorporating the Anticosti Company, which
was the plaintiff’s vendor, was w/fra vires of the Dominioh par-
liament, as being a provincial company for provincial objects.
Ritchie, C.J.; did not discuss the matter, but evidently held
that for some reason there was no such estoppel; while Gwynne, Jos
also held this, but rested it upon the ground that the facts
from which the estoppel was supposed to arise had not been
properly pleaded. Lastly, in the Quebec case of McCafirey z. Ball,
34 L.C.]. 91, (1889), it was held in an action for charges for the use
of booms constructed in a navigable river under the authority of a
provincial Act, according to the tariff provided by the Act, that the
defendant, having voluntarily used the booms for the preservation of
his logs, could not plead the unconstitutionality of the Act as a
defence to the plaintiff’s action. In Belanger ». Caron, § Q.L.R. at
p. 25, (1879), Stuart, J., says :—** No Court should, or can, declare an
Act void except in a case where its unconstitutionality is pleaded in due
form by some ‘one having an interest in questioning the validity of it.”
Cf. Cooley on Constitutional Limitations, 5th ed., at p. 197. See,
also, infra p. 267, n. 3.
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The above Proposition, so far as it relates to legisla- Prop. 18
tion by the Dominion parliament, is taken from the The privy
judgment of the Privy Council in Valin v. Langlois,* Counell
delivered by Lord Selborne, where the qucstion;f“a;:]ighz;iq
before the Board was whether they should grant '
leave to appeal from the decision of the Supreme
Court of Canada, upholding the validity of the
Dominion Controverted Elections Act, 1874. And
so as to provincial Acts, in Severn v. The Queen,*
Strong, J., says:—‘“It is, I consider, our duty toé’:’;ng. .
make eVery possible presumption in favour of such
legislative acts, and to endeavour to discover a
construction of the British North America Act
which will enable us. to attribute an impeached
statite to a due exercise of constitutional authority,
before taking upon ourselves to declare that, in Presumption
assuming to pass it, the provincial legislature proviadltl
usurped powers which did not legally belong to it e
and in doing this we are to bear in mind that it
does not belong to Courts of justice ‘to interpolate
constitutional restrictions ; their duty being toapply
the law, not to make it.””’®

And in the United States the rule of law is similar. similar

Mr. Bryce says:—*It lis a well-established rulc;'lf';}:]empm"
that the judges will always lean in favour of the Sai
validity of a legislative act; that if there be
reasonable doubt as to theé constitutionality of

15 App. (.‘:n. at p. 118, 1 Cart, at p. 161, (1879).

2 S.CAR. at p. 103, 1 Cart. at p. 447, (1878).

9The source of this last citation is not given. For other references y
in respect to the presumption in favour of the constitutionality of "~
statutes, see S.C., 2 S.C.R. at pp. 107-8, 1 Cart. at p. 451; per
Fournier, J., in Lenoir ». Ritchie, 3 S.C.R. at p. 606, 1 Cart. at

pp. 511-2, (1879); per Burton, J.A., in Hodge . The Queen, 7 O.A.R.

at p. 2a2, 3 Cart. at p. 177, (1882), in ‘Reg. . Wason, 17 O.A.R. at

pp- 235-6, 4 Cart. at pp. 593-4, (1889), and in Edgar ». The Central

Bank, 15 O.A.R. at p. 202, 4 Cart. at p. 541, (1888); per Fisher, .,

in The Queen 2. City of Fredericton, 3 P. & B. at p. 168, (1879).
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Prop. 18 statute, they will resolve that doubt in favour of the

Marshall,
C.J.

Proper
attitude of
the Courts
when

statute ; that where the legislature has been left toa
discretion, they will assume the discretion to have
been wisely exercised ; that where the construction
of a statute is doubtful, they will adopt such con-
struction as will harmonize with the constitution,
and enable it to take effect.”?

And as to the attitude in which Courts should
approach the consideration of the validity of sta-
tutes, Torrance, J.,in Angers v. The Queen Insurance
Co.,? quotes and adopts the words of Chief Justice
Marshall in McCulloch ». State of Maryland®:—*In
the case now to be determined, the defendant, a
sovereign State, denies the obligation of and contests
the validity of a law enacted by the legislature of the
Union, and the plaintiff, on his part, contests the
validity of an Act which has been passed by the
legislature of that State. The constitution of our
country, in its most interesting and vital parts, is-to
be considered ; the conflicting powers of the govern-

validity of ament of the Union and of its members, as marked

statute is
disputed.

in the constitution, are to be discussed; and an
opinion given which may essentially influence the
great operations of the government. No tribunal
can approach such a question without a deep sense
of its importance.” And similarly in Gibson v.
Macdonald,* O'Connor, J., refers to a passage in
Mr. Justice Cooley’s treatise on Constitutional
Limitations as to judges shrinking from declaring

1American Commonwealth, (two-volume edition), Vol. 1, at p. 430.
See per Swayne, J., United States ». Rhodes, 1 Abb. U.S.R. at p. 49,
cited Bryce, #4., at p. 387.

221 L.C.]. at'p. 79, 1 Cart. at p. 153, (1877).

34 Wheat. at p. 399.

t7 O.R. at p. 415, 3 Cart. at p. 324, (1885).
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legislative enactmepts void, and as to its being a Prop. 18
" delicate task to overrule the decision of the legis-

lative department, and, perhaps somewhat quamtly,
says that this applies much more forcibly to a like
proceeding in this country, ““ where the expression
‘ constitutionality of a statute’ is the result of a new
departure and the creation of a new practice
previously unknown to Canadian and British affairs,
and to parliamentary and judicial practice, than to

the legislative and judicial system of the United Noyelty
2 R . . of the sub-
States, where that institution was made a funda- jectin
British

mental principle of their constitution, as a result of Courts

popular volition. There, it is a fundamental prin-
ciple of a new constitution, resulting immediately
from the will of the people in a state of revolution.
Here, it is merely a new thing engrafted on an old
constitution, as a mere outgrowth of circumstances
resulting from the necessities of local position in
this new world, and of colonial dependence. And
for the same reasons the application of the institution
is also more difficult and irksome here than it is in
the United States.”?

It would seem that in the Australian colony of Victoria some
judges hold that they must obey the legislature where its meaning is
certain : Banks 2. Orrell, 4 V.L.R., L., 219, (1878) ; per Higinbotham,
J., in Reg. ». Pearson, 6 V.L.R., L., at p. 333, (1880) ;\per Stawell,
C.]., S.C., also at p. 333, who says:—*‘ Had the legislature given
power to make regulations applicable outside the port, and even beyond
the territory of this colony, the Court would feel bound to give effect
to them ” ; per Higinbotham, J., in Reg. ». Call, £x parte Murphy,
7 V.L.R,, L., 113, at p. 123, (1881), who says:—*‘‘ Laws are the
decrees of the High Court of Parliament, and if the Supreme Court
should allow itself to judge of the competence of Parliament to enact
this or any eother law,” (the law in question being one of the colonial
legislature), *‘ the inferior would be sitting as a Court of appeal from
the superior Court, and, by refusing to administer, would, in effect,
unmake or repeal the law.” See, however, per Stawell, C.]., in /n re
Victoria Steam Navigation Board, 7 V.L.R., L., at p. 261, (1881), and
per Higinbotham, J., S.C., at pp. 255-6. But it is submitted that such
a view 1s properly met by the words of counsel, arguendo, in Reg. v.
Call, £x parte Murphy, above cited :—** The powers of our local legis-
lature are circumscribed within the limits of the Constitution Act, and
cannot be exercised beyond the jurisdiction so conferred ; it is not a
sovereign legislature like that of Great Britain.”

Australiar

[

ecisions.




264

Prop. 18

LEGISLATIVE POWER IN CANADA.

A striking example of the presumption in favour
of the validity of statutes, and of the way in which

Examples of the Court will strive so to construe them as to

the pre-
sumption
being given
effect to.

City of
Frederic-
ton v. The
Queen.

Hamilton
Powder
Co. ¢
Lambe.

render it possible to uphold them, is, as pointed out
by Mr. Edward Blake in his argument in Regina v.
Wason,! to be found in the course taken by Ritchie,
C.J., in City of Fredericton ». The Queen®:—
““Where dealing with an Act, which was called ¢ The
Temperance Act,” and whose preamble recited the
desirability of promoting temperance throughout the
Dominion, he rejected both title and preamble as
indicative of the legislative object said to be ultra
vires ; pointing out that if the enacting clauses were,
as he held them to be, within the legislative power of
Parliament under its authority to regulate trade and
commerce, the Act must be held valig¢y title and
preamble notwithstanding.”?

But even this does not seem so strong a case
as that which is to be found in Hamilton Powder
Co®. Lambe.* There, it appears, the Quebec legis-
lature passed an Act requiring those who stored or
kept gunpowder in any building to take out a license
under a penalty. Afterwards, apparently for the
very purpose of setting at rest doubts which had
arisen as to the constitutionality of this provision,
they passed an Act, (46 Vict., ch. 5), declaring that
the dues payable for such licenses ‘“were so imposed

in order to the raising of a revenue for the purposes

117 O.A.R. at p. 223, (1890).

3 S.C.R. at p. 532, e/ seg., 2 Cart. at p. 32, et seg. Cf. S.C., per
Taschereau and Gwynne, JJ.

3See this argument of Mr. Blake, printed 7 extenso by The Budget
Printing and Publishing Co., Toronto, from which the above extract is

taken. See, also, Proposition 20 and the notes thereto.

tM.L.R. 1 Q.B. 460, (1885).
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of this province under the power conferred upon the prop. 18
legislature of this province by the gth paragraph of

section g2 of the British North America Act of

1867.” The majority of the Court, however, upheld

the Act as being in the nature of a police regulation,

and not as coming within No. g of section g2.

Cross, J., (at pp. 464-5), after expressing his view,

that the requiring a license in such a case was not
authorized by No. g of sectien g2, but was author-

ized as a police regulation, proceeds :—‘ Thus comes per cross, J.
the question whether we can go against the legis-
lature’s own interpretation{of the meaning of an Act
previously passed by themselves, so as to hold the

Act good as a police regulation, which they have
declared an Act for raising revenue. While we hold,

as in the case of Severn ». The Queen,! that they

had no right to raise revenue by this means, I am
disposed to consider it a mere mistake or oversight The iegis
of .the legislature to have included in the class of declaation”

as to the

revenue licenses the one in question, should it be nature of
held to be one not e¢jusdem generis with those specially ety
enumerated. And inasmuch as it is our{business oierto
rather to give effect to an Act when it is possible £ Act valid.
do so, than to consider it as having no effect, I hold
that a license to meet the present case would still
be valid as a police regulation, although it might
be held void as to its provision for raising revenue;
and that, if it were so, it was in the power of the
powder company to have demanded a license on
the payment of a moderate fee, and that the objec-
tion made to the validity of the license is not a
sufficient bar to the prosecution for the penalty.”
And Ramsay, J., in like manner, says, at p. 466 :—
“The powers of the local legislatures are gathered

12 S.C.R. 70, 1 Cart. 414, (1878). See supra p. 27, n. 1.
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prop. 18 from the subject-matter, and not from the declaration
of their powers.”

An Act should be so construed, if sasceptible of
more than one construction, as to bring it within the
such con-  powers of the legislature enacting it.? As Ritchie,

struction

shouldbe  C.J., says in Valin ». Langlois®:—‘ It must be

preferred

as will make assumed that parliament intended to do what they
valid. have a right to do, to legislate legally and effectively,
rather than that they intended to do what they had
no right to do, and which, if they did do, must

necessarily be void and of no effect.”

Notwithstanding, however, the rules thus laid
down for upholding, where at all possible, the con-
stitutional validity of statutes, the weighty words
of Henry, J., in City of Fredericton v». The Queen,?
may well be borne in mind :—*‘ It has been properly

But counter Sald, that it is a serious matter to consider and

considera- . . . ’

tons must decide that an Act of a legislature is ultra vires; but

not be . 5 .

overlooked. it 1s much more serious and unfortunate, by any
judicial decision, to destroy the constitution of a
country. The importance of our decision arises,

The con- Dot nearly so much from any effect it may have on

stitution o . . S o

must not be the Act in question, which, in itself, claims from us

destroyed ; » . . .

the most patient and deliberate consideration, but

from the general result, in view of the constitutional

relations established by the Imperial Act in question,

1See Macleod z. Attorney-General of New South Wales, [1891)
A.C. 455, esp. at pp. 457-9. And so per Fisher, J., in Robertson 2.
Steadman, 3 Pugs. at p. 639, (1876). In the -Australian case, /n re
Victoria Steam Navigation Board, 7 V.L.R., L,, at p. 263, (1881),
Stawell, C.]J., says in reference o the local statute then under con-
sideration :—*“ In interpreting documents of any kind, the validity of
which may depend on a limited\ authority, it is the duty of the Court
to interpret the words, if possible, as applicable only to the limited
power, on the principle wu/ res magis valeat, quam pereat.”

23 S.C.R. at p. 28, 1 Cart. at p. 182, (1879).

33 S.C.R. at p. 545, 2 Cart. at p. 42, (1880).
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tion : ‘ . .
as provided in the sections referred to in regard to Prop. 18

other subjects.” And at a later page in the same

e of case,! he cites from Story on the Constitution of
 the the United States, (section 417), the words :—‘‘Nor
hie, should it ever be lost sight of, that the government
- be of the United States is one of limited and enumer-
they ated powers; and that a departure from the true
vely, import and sense of its powers is, pro tanto, the
had establishment of a new constitution.”

nust Moreover, as pointed out by O’Connor, J., in Noruncon-
Gibson v. Macdonald®:—*“ It is the privilege of every -
laid man to insist that his rights and-interest shall be e
con- regulated by laws of undoubted validity. The

ords sooner, then, a statute, which is seriously believed by

en,? : many, and especially by a considerable portion of the

erly legal profession, to be unconstitutional, is authorita-

and ‘ tively pronounced upon the better. The public

but interest requires that proceedings under such a

any statute should be stayed, if it be void; or, if pos-
of a sessed of the authority it purports to have, it is
ises, ; necessary, or at least advisable, that doubts respect-
» on ing it should be set at rest by a declaration of the

1 us proper tribunal, clothed with the necessary author-
but ity.”"?

- . , .
onal One or two judges, it should be mentioned, have

seemed to hold the view that provincial Courts
should especially lean in favour of the validity of Acts

ion,

1891)

on 7.

In re 13 S.C.R. at p. 550, 2 Cart. at p. 46.

881),

_con- 27 O.A.R. at p. 416, 3 Cart. at p. 325, (1885).

hly of

Court 31n his report as Minister of Justice, on the Ontario Acts of 1889,

mited Sir J. Thompson said of 52 Vict., c. 15, s. 4:—‘* If the provincial Act
creating an offence and a penalty therefor is void, any enactment like
this to give effect to it, if the objection to it is not taken at ﬂ'}ccrmin
stage, would be ineffectual. This provision is also open to the uf)jccti(m
that is an attempt to limit the power of the Courts to adjudicate upon
the constitutionality of provincial legislation.” See supra p. 174, n. 1.
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of their own province, as, e.g., per Taylor, C.]., in
Stephens v. McArthur,! per Burton, J:A., in Edgar
v. Central Bank? ; but no such view as this can be
said to be expressed in the cases generally.

Indeed, in the case of provincial Acts, it might
well have been thought that the presumption rather
was against than in favour of their validity, in
accordance with the reasoning suggested by Mr. G.
Cornewall Lewis in his essay on the Government of
Dependencies,® who draws a distinction between
a general power of subordinate legislation+*and a
special power of subordinate legislation, ‘using the
word ‘“subordinate” as meaning conferred by a
supreme legislature, and says:—*‘ Where a general
power of subordinate legislation has been delegated,
the subordinate legislature can make a law upon
any subject, provided that the law which it makes
be not. inconsistent with a law established by the
supreme legislature in relation to the same subject,
and provided that the subordinate legislature be.not
prohibited by a law of the supreme legislature from
legislating on such subject But where a
special power of subordinate legislation has been
delegated, the subordinate legislature can only make
a law covering the subject. or subjects upon which it
is either expressly, or by necessary implication, em-
powered to legislate A subordinate gov-
ernment possesses a power of legislating upon every
subject which is not tacitly or txpressly excepted
from its powers. A special suquinute legislator
possesses no legislative power which has not been
expressly or by clehr dmplication conferred upon

B M.R. at p. 5or.
215 O.A.R. at p. 202, 4 Cart. at p. 541.

'Ed. 1891, by C. P. Lucas, at pp. 76-7.
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him. Consequently, in the latter case the presump- Pprop. 18
tion of law is against, in the former case it is in~
favour of, the existence of any legislative poLver.f’

However, in view of the authorities upon which
Proposition 17 rests, it may not be proper to speak
of the provincial legislatures as possessing only a
special power of subordinate legislation, and thus, it
may be, is justified a presumption in favour of the
validity even of provincial Acts, though the legisla-
tures are possessed only of specially enumerated
powers'; but the point indicated by Sir G. C. Lewis
does not seem to have been raised in any case where
such a presumption has been relied on.

1See Proposition66 and the notes thereto.
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PROPOSITION 19.

Dominion Parliament or a [Provincial
Legislature has passed an Actl upon any
subject which is within its jurisdiction
to legislate upon, its jurisdictipn as to the
terms of such legislation is/as absolute
as was that of the Parlighgent of Old
Canada, or as is that-6f the Imperial
Parliament in the United Kingdom, over
a like subject.

19. If it be once dctcrminuk"ilmt the

This Proposition is suggested by the words of
Gwynne, J., in City of Fredexicton ». The Queen,’
where the question before fthe Court was the
validity of the Canada Temperance Act, 1878, and
the learned Judge explains his meaning as follows:
—“What, therefore, may be the opinion of text-
writers, or what may be the decision of the United
States Courts, as to the powers of the centril
government and Congress, or of the legislatures of
the several States, upon the like subject is unim-
portant®; for, as the Dominion government and
parliament are founded upon the model of, and
made similar in principle to, those of the United
Kingdom of Great Britain and Ireland,? it follows
that, once it is established that the subject-matter
of the Temperance Act of 1878 is a matter within

13 S.C.R. at p. 573, 2 Cart. at p. 63, (1880).
2Cf. supra pp. 185-7. ’
3See Proposition 17, and the notes thereto.
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SUPREME WITHIN ITS PROPER SPHERE.

the jurisdiction of the Dominion parliament to prop. 19
legislate upon, the provisions of that Act are as TheCourt
valid and binding and beyond the jurisdiction of rideits
this Court to deal with, otherwise than by construing """
it, as the Temperance Act of 1864, from which the

Act of 1878 was taken, was valid and binding, and

beyond the jurisdiction of the Courts of Old Their

- A function is
Canada to deal with, otherwise than by construing, enlyto
construe
and as a similar Act in Great Britain, if passed by them.
the British parliament, would be valid and binding

upon the Courts there.”

And so in Lynch v. The Canada North-West
Land Company,! Ritchie, C.]., says:—‘“ As I said
in City of Fredericton v. The Queen,* approved by
the Privy Council in Russell ». The Queen,® in
reference to the Dominion parliament, so with So;also,
reference to the local legislatures:—*The gcrlcra],t\:f‘mé\f,“
absolute, uncontrolled authority to legislate in itsi;’;’,‘,'ﬂ{'..',",L_
discretion on all matters over which it has power to
deal, subject only to such restrictions, if any, as are
contained in the British North America Act, and
subject, of course, to the sovereign authority of the
British parliament.’ "+
In like manner, Badgley, J.,in L’'Union St. Jacques
Belisle, observes®:—‘“ It is manifest that the
provincial Act in question here, like all other legis-
lative Acts which come before the constituted
judiciary, are only subjects of interpretation, and

'only as such can be examined and treated by Courts

of justice, which are stopped at interpretation,
because anything beyond that as to legislative Acts
'19 S.C.R. at p. 212, (1891).
?3 S.C.R. at pp. 529-30, 2 Cart. at p. 30, (1880).
'7 App. Cas. 829, 2 Cart. 12, (1882).

*The sentence is left uncompleted. Some such words as *‘is given
toat,” or *“is possessed by it,” are required to complete it.

20 L.C.]. at pp. 34-5, 1 Cart. at pp. 78-9, (1872).
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I'he same is

the case

LEGISLATIVE POWER IN CANADA.

is legislation, which it is idle to say Courts of justice
have no authority to exercise. . . The powers of

with Acts of the judiciary in such a case can only be interpretative,

United
States
legislatures.

Ambiguity
or looseness
of language
cannot
invalidate a
statute,

"

and he adds that in the
United States also the power of the judiciary is
restricted to the discovery of violations of the pro-
visions of the constitution.

certainly not disallowing ;

So an Act cannot be declared invalid merely
because its terms are ambiguous or its language
loose. Thus, in Attorney-General of Canada wv.
Attorney-General of Ontario,' Boyd, C., says:—
“Comment was made upon the ambiguity of
the Act, the difficulty of ascertaining what was
covered by its general language, and upon the
need of showing plainly that the limited juris-
diction prescribed by our written law had not been
exceeded. But so far as frame and phraseology
go, the result of ancient observation—juris consultus
non curat de verbis—avails for modern makers of
the law. ILanguage, large or loose, is to be shaped
by presuming an intention to act with candour and
within the bounds of constitutional competence.
Vague or ambiguous expressions are to be read so
as to support rather than to invalidate what is pro-
mulgated, and the Court in case of reasonable doubt
will refrain from pronouncing against the statute.*"”
And in the Court of Appeal, Burton, J.A.,? says:—
“ Even if the enactment 1s open to the criticism of
being vague or indefinite, that in itself could be no
reason for declaring it void ;" and the Court affirmed
Boyd, C., in holding that the Act in question was
intra virves, as the Supreme Court, on appeal to it,
also held.*

120 O.R. at p. 245, (1890).

See Proposition 18 and the notes thereto

‘19 O.A.R. at p. 37, (1892).

23 S.C.R. 458.
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MOTIVES OF THE L EGISLATURE.

PROPOSITION 20.

20. If the Dominion Parliament or a
Provincial Legislature legislates strictly
within the powers conferred, in relation
to matters over which the British North
America Act gives it exclusive legislative
control, we have no right to enquire what
motive induced it to exercise its powers.

The above Proposition is derived, so far as con-

cerns the Dominion parliament, from the judgment «. Tt

of Ritchie, C.]., in The City of Fredericton ». The
Queen,’ (where he was dealing with the contention,
raised as an’ argument against the validity of the
Canada Temperance Act, 1878, that it could not
be supported as an Act for the regulation of trade
and commerce, and so falling within No. 2 of sec-
tion g1 of the British North America Act, because
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