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DIVISION COURTS.

OFFICERS AND SUITORS.

Cr.erks.—The following letter shows how neces-
sary it is that there should be ssme medium of
communication in order to a uniform practice by
the Officers of these Courts :—

T the Editor of the U. C. Luw Journal.

As there ure many questions asked for the purpose of receiv-
ing answers through the medimm of your valuable periodical,
1 have one also to propese ; it is with regurd to Clerks of Divi-
sion Cousts taxing costs, Now, I will suppose a case:—A

laintifl enters a suit with a claim of £20, and alter the case
Eas undergone an juvestigation, abtains « jwdgment for 20s.
only ; of course the sunmons issues with costs endorsed
acconling to the amount of claim. Now, the quedlion is,
whether the fees under “defended®? and “order® should follow
according to the claim, or accordmr to the amount of judwement,
My own practice is to tax the laller fees in proportion to the
amount of judgment. Am [ right?

Your obedient servant, Joux Wirrians,
St. Vincent, Feb. 6, 1857 § Clerk, 3rd D.C., Co. Grey.

In every Counnty, with which we are acquainted,
the practise is otherwise, and in the County of
Simcoe we happen to know the Judge has given
express direction upon the point. There is an
obvious distinction as to fees, and while it would
lead to confusion and create a difliculty in auditing,
to have a shifting grade in respect to fees belonging
to the Fee Fund, it may be a matter of justice, that
the defendant should not be called upon to pay the
costs of the higher grade, if the plaintifl has impro-
perly entered a claim for an amount exceeding that
which he is entitled to recover: but this last is
entirely a question for the Judge, and not for the
Clerk. At the hearing the Judge may apportion
the costs as he thinks fit, (D. C. Aet, sce. $3) but
this will in no wise afiect the colleetions for the Fee
Fund. To explain: A plaintifl enters a claim for
£25; upon the trial it appears plainly that he never
had a claim beyond £2, that in fuact the demand as
to £25, was an attempt to defrand. In such case
the Judge would give the plaintift judgment for
£2 with costs, (if given at all) to be taxed accord-
ing to the lowest grade, namely, as for a claim not
exceeding £2. The effect would be this: The
plaintiff. having entered and represented his claim
as good for £25 would pay fees accordingly, abont
12s. 6d., (for Fee Fund) but would be enitled to
only 1s. 7d. from the defendant, and would lose
the difference,

By the 14th seciion of the D. C. Act and the 3rd
section of D. C. Ex. Act, fees are required to be
paid by the plaintiff or party on whose behalf such
procecding is to be had in the first instance on or
before such procceding.  And so all fees are paid,
or must be supposed to be paid before final judg-
ment is7pronounced by the Judge; now up to the
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moment the Judge has given his deeision, the
Clerk’s only guide, in grading the snit, is the plain-
tif’s claim, and we are clearly of opinion that the
amount of claim at entry must, at all evenis to and
including the final jadgment, govern the Clerk in
making collections for the I'ee Fund.

Baturrs.— Our intelligent cowvespondent from
Burford draws our attention to Bailills’ Fees, e
speaks of Clerks having little expenditure as com-
pared to Bailifls, who have constantly to put their
hands in their pockets to meet some disbursement
or another. We give a portion of the letter in the
words of the writer:—

1 know that if the Act does not compensate them sufficiently
they will and do look for some means uot strictly legal tomneet
the deficicuey 3 the same remark applies to the Division Court
Clerks, who, in their imagination, think they are far from being
as well paid as the Bailidl, get up a tardl ot fees purely of their
own invention, and chavge itemns which I cannot find in the
tarifl, and even go so far as to tax parties (defendants) the
whole amount ol fees, where the case has been settled before
the Court sat, even ¢ day or two after the service of the sum-
mons, as if though the case hud been adjudicated before the
Judge, Now, I'imagiue that suclt things ought not 5o to be,
and some plan ought to be devised to compensate both parties
sufficiently, in a legal manner, without resorting to such dis-
reputable practices.” I would propose that the Bashil in each
County meet at their County Town, and discuss the Matter
among themselves, and appoint a Committee or delegates to
draw up an improved Taud, with & pettion to Paliament to
grant the same.

I thind that all sums over £3 should bz a personal service,
with a fee of 1s. for such service, and 6. per mile travelling
fees, and all actnal disbursements of tolls 3 and that where the
Bailiff cannot make the money on au Exeeution, he be alinwed
the mileage, as in very many cases pattics, when brought up
with judgment sunmnons, liave been found to have put thew
propesty out ol their hunds, to gam time or save the propoty
from the process in the hands of snch oflicer. 1t iv o great
hardship tor the officers of Division Courts 10 travel sa any
miles and not receive any compensation.

It is ncedless for us to say, that illegal charges
render the party guilty liable to severe peaalties,
and we hope the writer has been misinformed in
the particulars to which he refers,  As respects
the remuncration to Bailifls, we are prepared to
admit it is insufficient, and we believe that a proper
representation would secure redress,  Union is all
important in matters of this kind, and we venture
to predict that any partial movement on the part of
Eailiffs will be of no avail. Wiih so numecrons u
body scattered all over the country, there are of
course sevious obstacles 1o combined action, bnt
they are by no means insurmountable. It only
requires that the matter should be taken in hand
by a few intelligent and encrgetie officers in order
1o put the proceeding in train

The proposal of a mecting in each County is a
good one, and we would suggest that the proceed-
ings of each County should be forwarded 10 a cen-
tral Committee, with instructions to prepare upan
it proper memorials, to be afterwards circulated in
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each County for signature, and when completed to
be forwarded to the Committee with a view to sub-
mission to the legislature. This will of course be
uttended with some expenses, but a very trifling
sum from cach D. C. Bailiff in the County (and all
are interested) would be sufficient. Our columns
will be open to any Communications of reasonable
length and to the point, and when we see what
cuse Bailiffs make ont for themselves, will have
pleasure in advocating their just claims.

We arc asked by a Bailiff, ¢Should not the
Bailiff be allowed one mile on every summons if
but a short distance from the office?” We think
not according to the preseat tariff: another ques-
tion the same party puts was answered in a foymer
number.

SUITORS,
Gloods bargained and sold (continucd from page 22.

Signature by Agent.—A sale by auction is within
the Statute, and the auctioneer is the agent both
for the seller and the buyer.

Aa anctioneer ought to have a Book in which
the particulars of every sale may be entered: it
may be prepared beforehand, with a proper head-
ing showing whose property is to be sold, the con-
ditions of sale, &c., and with a column describing
each article or lot 1o be sold, and two blank col-
umns, onc for the name of the purchasers and
another for the price at which each lot is bid off:
and when the auctioncer writes down the buyer’s
natne in this book, together with the price bid, it is
a sufficient memorandum within the Statute. But
when the conditions of sale are not in the Book or
referred to, it will not be a sufficient compliance
with the Statute,

With regard to signature by agent, it is settled
that the agent or person authorised by the party to
sign need not be authorised in writing.

A subsequent recognition of the. authority of the
agent by the principal is sufficient; therefore if A,
without authority, makes a contract in writing for
the purchase of goods by B, and subsequently rati-
fies 1helcontract, such ratification 1enders the act of
A. valid as an agent within the Statute of Frauds.

ON THE DUTIES OF MAGISTRATES.

SXETCHES BY A J, P.

Evidence, (continued.)}—In all examinations the
opposite party has the right to cross-examine the
witness with a view to elicit, if he can, evidence
in his own favour; and the party who first calls
the witnéss hax a right to re-axamine him.

If the witnesses on behalf of the complainant do
not make out a clear case, the Magistrates should
deliberate, and if they are of opinion that no case
has been established, should dismiss the complaint
without calling on the defendant for any proof. If
they are of opinion that a prima facie case has been
cstablished, they will proceed to hear the defen-
dant’s defence : the defendant, in the first place,
may address the Magistrates personally o by his
counsel, and then eall his witnesses. After the
evidence of the witnesses for the defence has
been gone through with, the complainant may call
witnesses to contradict the witnesses examined by
the defendant. When the case on both sides is
closed, the Justices may proceced to adjudicate
upon it: if after considering the evidence on bath
sides they are in doubt, but have reason to believe
that more conclusive cvidence can be adduced,
and think that th: ends of justice require it, they
may adjourn the ¢1se and summon additional wit-
nesses.

MANUAL, ON THZ OFFICE AND DUTINS OF
BAILIFFS IN THE DIVISION COURTS.

- (For the Law Journal.—By V.)
CONTINUED FROM PAGE 4.

In addition to the ordinary personal property the
growing crops and fixtures belonging to defendant
may be seized and sold.

By the 89th section of the Division Court Act,
an execution from the Division Court has a wi-
der range than that of one from the Superior
Courts, for a Bailiff executing the process of exe-
cution may by virtue thereof seize and take any
money or bank notes, any cheques, bills of exchange,
promissory notes, bonds, specialities or securities for
money, belonging to the person against whom such
execution shall have issued: and the following
scetion (90) enacts that the Bailiff shall hold any
cheques, bills of exchange, &e., &c., so seized and
taken as security or securities for the amount di-
rected to be levied for the benefit of the plaintff,
and the plaintiff may sue in the defendant’s name,
or in the name of any person in whose name the
defendant might have sued for the recovery of the
sum or sums sccured or made payable thereby,when
the time of payment thereof shall have arrived.

The question arises, what would the Bailiff be
entitled to seize and take under this enactment?
There are decisions on a similar enactment in Eng-
land which throws some light on the subject.(1)
Q) 546 K. Praiile, ENcaon ) DY, T, —
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No deeds, writings, &¢., unless they be securities
for the payment of money, are within the mean-
ing of the clause. For instance, a title Deed, or a
letter or a gnarantee for some collateral act, or any
other deed or writing which could not form the
foundation of an action by the debtor himself for a
specific sum of money, cannot be taken. But it
would secem that all instruments containing an
uinconditional covenant or agreement for payment
of a specific sum of money to the execution debtor
for his own benefit arc within the words ¢ sccurities
for money,” and may be taken.

The word “money” used in the above enactment
means specific gold and silver coin or bank notes,
and not debts due to the defendant, nor money in
the hands of a third person and held by such third
party for the defendant, and this would probably
extend to money in the hands of 4 Clerk of the
Court. A question may arise whether money, &e.
in the actual possession of the defendants, in his
pockets, ot the like, can be taken: apparently it
cannot—at least, if the taking involve an act of
trespass.(2)

It would seem that « Stock Notes® and ¢ Labor
Note,” if the amount in money be inentioncd
therein, arc within the enactment, and may be
seized. As a general rule, it will be found more
convenient not to seize notes, &c., where there is
other property sufficient to satisfy the amount of
the execution; and whenever securities for money
are seized, it will be advisable for the Bailiff to
hand them over to the Clerk with as little delay as
possible, for in case of losing the documents he
would be liable to the plaintift for any loss incurred
thereby.

Should any nice question arisc ds to Bailifi’s
right to seize a particular chose in action, he may
reasonably ask an indemnity from the plaintiff
before proceeding.

U. C. REPORTS.
GENLRAL AND MUNICIPAL LAW,

Frrreriy v. Tux Muxsicipatity or RussELL aAND CAMBRIDGE.

(Reported by C. Rohinsm, E9q., Barrister-at-Law.)
(Trinity Term, 20 Vic.)
Work done for municipalify—Necessity for contract under ssal—Separation
f to’lz’uships—By-layw'sfand resolutions. K o

The plaintiff sued for work doné upon aroad in the Township of Russell,
Clarence, Cumberiand, Cambridge aid Rusell hind been united : Cumberland
‘was separated from the union 1 1850, and Clarence in 1853,

icipality (then 7 of Clarence. Ruseell and

la Jlnm' 1831, the M
Cambriige) passed & by.law, encung that theie treasuter should teceive |

. (m:q the cownty treasurer all monies received by bim as tilled laude assess~

(3) See note ante.

ment money due those townshipa: that the councillor or conncillors for each
towuship n?mul-l decide on the localnies in which such munies should bn
expended therein respectively. and should expend the same, meking proper
retirne 1o the treasuree; sud that on cotnpletion of sueh jobs ao given out,
the rond sursevor should be associnted with the councillor for exannnng the
same, and 3t approved of, the paniies perforimng the work should be entitled
to (xayment.

In June 1551, 2 re<olution of the same municipality wae puceed. that the rond
sarveyor shonll b associnted with J. S, one_of the councillors for Ruserll,
to recein e tender< and approve of contriets for opening the rand from the
buundary hne of Lambratge and Rus<ell to Louck®s mill 1 Russchl,

{n January 1834 another by <law was passed by the mumicpahity (which then
wieluded andy Catnlinudge and Ruscell) uullmnzul}: the treasurer 10 aceept all
orders drawn by the late municipality upon the late trenaeer (that ix, the

treasurer of Clurence, Russell and Cambrudge,) “Fhe plaintit®s te'uder wos

accepted in purstance of the resolution of June 1351, and the work v as pera
srmed expsamed aud approved of by the sunvey o, and SXtewart, tha conne
cillor named in that resolition: amd under the bvalaw of Janun ¢ 1958,
Stewart gave an order for the sum nfrcml upon an favour of the plannil on
the treasurer of Ciasence. Russell and Cambridge.

110 =181, ‘That under the by-=law of 1854, the defendants (the municipality
of sl and Cinbndzae) had adopted the order on the treasurer of the
former mion, aud theretore no ditficulty wax ¢caused by the sact thut the
municipality sucd was not that contracted with,

e, Thut a contract under scal was uhnecessery,

3rd. ‘That it wae na oljection that IL.. the ather conncillor for Ruseeil, had uot
acted with Stewors; and i€ 3t werey liss disscut was not sufficiently shown,

(14 Q. B.R,, 432.)

Deat on simple contract, on common counts, for work and
labour and materials, and on an account stated.

Pleas—Never indebted, payment, and set-off.

The plaintiff sned for work done by him for the defendants,
in making a road from the boundary line of the township of
Cambridze to Louck?’s, in the township of Russell, between
the Ist of August and the 4th of November, 1851,

At the trisd, at Cornwall, before Drapcr, C.J., the facts
appeared as follow:

The townships of Clarence, Cumberland, Cambridge and
Russell, had been at one time united, and Cumberiand was
separated from them by a by-law of the United Counties of
Prescott and Russell in December 1850. In 1853 Clarenco
was taken from the union by a by-law, lecaving Russell and
Cambridge to form one mumcipality—the junior.

On the 10th of June 18351, while Clarence, Russell and Cam-
bridge were still united, a resolution of the municipal council
was passed, reciting that several 6f the said 1ownships, and
among them the township of Cambridge, had expended large
sums of money in opening and making passable the road through
the several townships, so as to confer upon the inhabitants the
benefit of a leading post communication through the interior
of the county to the city of Montreal, and that there yet
remained, as an impediment to the completion of such com-
munication, a small portion of the road to be opened from the
boundary line of Cambridge and Russell to Louck’s mill in
the township of Russell; and it was thereby resolved (on the
motion of John Stewart, seconded by David Harrison) that the
road surveyor be associated with Mr. Juhn Stewant for the
receiving of tenders and approving of countracts on. said road,
and that so soon as possible they should proceed to lay out
sad voad in scctions of half a mile each, and adventise for
tenders for the same, so as to complete the Jine of post com-
munication from Russell to the city of Montreal.

On the 21st of January preceding (1851) & by-law had been
passed by the Municipal Council of the united townships of
Clarence, Russell and Cambridge, reciting that it was neces-
sary that a system should be adopted for the due _expenditure
of the wild-land assessment money, and edacting that the
treasuter of the r'numciralify should demand and receive from,
the county treasurer all sums gaid into his hands as tilled
land_assessment woney due the townships composing this
municipality, and should kecp a separate account thereof;
that the councillor or councillors for each township of the
municipality should decide on the localities in which the said
monies should be expended from time to time in the several
townships, and should cause notices to be put vp in the rea-
pective townships, in three of the most public places, stuting
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the woitk to bo perfurmed, and appointing a day and p):mcl

where tenders would bo received for the performance of the
work required: that the severul councitlors be nuthorized to
draw from time to time from the township treasurer all voad
snonies belongring to the townships which thoy severally repro-
sented, and to expend the same, and render o the Council
returns of such outlays, with suflicient vouchers, &c.: that
the wild land assessiment money belonging to each township
composing the municipality should be expended within that
townships and that on completion of the several jobs that
might e given ont, the townshup road surveyor in each of the
townships comllwosing the municipality might be associated
with the councillor or councillors thereof for examining the
siune, and Gf approved of) such jobs should enttle the pasties
performing the work to pavment.

On the 16th of January 1851, a by-law was passod by the
Mlunicipal Council of the united townships of Russell and
Cambridge, by which it was euacted that the collector of taxes
for these townslups for 1854 should pay over all taves col-
Jeeted by him to the treasurer of the munteipality, and ¢ they
thereby anthorized their treasurer to accept all orders drawen
by the late municipality upon the late treasurer, Alexander
ALCunl, Erg., (who had been treasurer of the former union
of Clarence, Russel! and Cambridge.)

Qn the 27th of August, 1851, the plaintiil®s tender for the
road from the boundary lne of Cambridge to Louck?®s, 1 Rus-
N'”,. in pursuance of the 1esolution of the 10ih of June, 1851,
havisg been accepled, he entered intoa bond reciting that
resolution, and binding himself 0 open the whole line of road
according to a xpecification contained in the bond at s, 6d. a
rod, the work to be done by the Ist of December 1851,

Mr. Loveks, who was surveyor of hishways for Clarence,
Nussell and Cambridge in 1851, was exumived on theTtrial,
uud swore that by desire of Alr. Stewmt, the councilior named
in_the resonltion *of the 10th of June, he surveyed the road,
laid stont in sectionz, and advertised for tenders, and with
Stew.st's concurrenee aceepted the plamtid®s tender and took
his bowd to perfonn the work @ Tt the plaintitl finished the
work according to the contract, and that he and Mr. Stewart
examined and approved of i3 and nuider the by-law of the
245t of January, 1851, an order was given by Mr., Stewart on
the 4th of Nov. 1851, in fuvonr of the phxinliﬂ), for £147 4s, 6d.
far the work, desciibing it as the hine of road between Louek’s
mill and the boundary line of Cambridge. This order was
prodacedon thetrinl. It was sizned by Stewart, as councillor,
and was directed 1o Alevimder MeCanl, Esq., treasurer for the
Muuicipality of the united townships of Clarence, Russell and
Camlridge.

The treasurer received his order and achnawledged its re-
ceipts, giving no reason for not at once paying ity except want
of funds.

Harrison anl Stewart were councillors for Russell, within
which township the work was done.

The Reeve of the turee united townships (for 1831) when
the resolution was passed, stated on the trial that he kaew the
plaintiff had performed the work.

1t was abjected, on the part of the defendant that the plain-
1iff_could not recover for want of a contract by delendants
under their corporate seal.

Secondly, ‘That the two councillors onght to have joined in
givinz out the contraet, whereas Stewart alone had acted—
not Harmson.,  Both oljections were overruled.

Harrison was examined as a witness,and swore that he had
not been consu'ted about giving ont the work or accepting it,
or giving the orler proluced : he also declared that he thought
the work was nat worth more than £100.

The learaed Chief Justice considered that defendants were
liable, for that under the by-law of January 18534, they had
virtually alopted the order on the treasurer as a debt due by
them,  The juiy found for the plaintiff £170 12s, 4d.

Galt obtained a rule Nisi for a new trial on the law and
evidence, und for misdirection.  Richards showed cause.

Fellowes supported the rule.

Ronixsox, C.J., delivered the judgment of the court,

We are of opinjon that this verdict should be allowed to
stand, As regards the jusiice of the case, there can be 1o
question that under the circumstances proved the inhabitants
of the township of Russell ought not to enjoy the benefit of the
plaintiid®s Jabor on a Jeading highway through their township,
and not pay its value.  Any technical objections peculiar to
the case st of course be conewdered ; but as regurds the
main question of liability, this case much resembles that of
Bartlett v, The Municipality of Amherstburyg, (14 U.C.Q.B.R.
152) which was lately before us.

As to the general question, whether a corporation can be
held liable in debt on simple contract to pay for goods or
labor furnished at their request and aceepted by them, we must
consider that settled by the Jate judgment given in the Court
of Appeal in this Province, when there is nothing to create an
exception according to the principles Jaid down in that case.

Now here it camnot be denied that to make and improve the
highways within the respective townships is a matter clearly
within the scope of the dutics and authority of the township
municipalitics, It is indeed in_many townships theic chief
and most important business.  Now we huve the facts proved,
that the municipality, which included the townships of Rus-
sell and Cambridge, certainly required this road to be made,
fur they advertised for tenders, and received and approved of
an offer made b{ the plaintiff to do the work at what would
scem 1o be a moderate price.  The by-law of the 10th of June
1851, conumitted to Mr. Stewart, one of the Council, the duty,
in conjunction with the road surveyor, of calling for tenders
and cottracts for the work, and it was in that manner that the
plaintifl was employed. The work was done, and for all that
:l&)pcars according 1o the contract, and to the satisfaction of
Mr. Stewart and the surveyor. A difficulty has been raised
breanse Mr. Harrison, the other councillor for Russell, seems
not to have ucted in the matter; but in the first place it was
under a previous by-law of January 1851, that the councillors
of the township were required to concur with the surve}'or in
examining and approving of the work. The later by-law of
June 1851, respecting this paiticular road, committed the duty
of contracting for it to Mr. Stewart and the surveyor; and in
the next place, even if it had been strictly necessary that
Harrison s well as Stewart should have acted in the matter,
all that we see here is that Harrison tells us he did not concur
with Stewart. Being wholly illiterate, as it is stated, it is not
to be espected that"he would 1ake the leading in the
business.” He did intimate a desire that the plaintiff should
not go on with the work, but only, as it appears, for the reason
that there were not funds to pay for it. The plaintiff never-
theless did go on and finish the road, certainly with the sanc-
tion of Stewart and the road sur\'efor. His domng so must
have been a matter well known to all, and as the municipality
has been conteat to sce him make the road without taking
any steps to prevent it or to check him, the natural presump-
tion is that Harrison ecither waived lis objection, or if he
iusisted upan it as a member of the Council, that he was over-
ruled by his colleagues ; and at all events the road has been
completed, and in justice should be paid for.

Mr. Harrison on the trial expressed an opinion that £100
would be a fair compensation for the work, ~ If the road was
made according to the plaintiPs tender, there would be no
justice in refusing to pay the price which had been named by
him. Atall eveuts his'evidence went to the jury, and if they
had considered the work worthless, and had given less, we
should not have thought that their vexdict could be interfered
with on that ground, for where the plaintifl sues a corporation
as on an agreement o pay a panticular price, he must be pre-

rared to show their contract under seal to a}):y that - price,
secause the Jaw could not imply any special agreement of
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that kind. When the plaintiff has not snch a sealed contract| a bond taken in n private capacity, and can be collected—

to praduce, he must be content to take what a jury may judze
to [;e the worth of his work, and we take it for ‘grnted the
jury in this case thought the work done was worth the sum
asked for it, or they would not have given it. It isonly on u
quantum meruit thut the plaintift sues,

As to any supposed difficulty arising from the circumstance
that the work was contracted for and done while Clarence was
united to Russell and Cambridze, and therefore that the muni-
cipality sued is not the same municipality that was linble, we
agree with the Jearned Chiel Justice that the h{-ln\v of the
16th of January, 1851, and the order given on the treasurer,
aud accepted under it, fairly disposes of that objectioh.

Rule discharged.

ALEXANDER Jubp, TREasURER oF Tk Tuws oF BriieviLLE,
v. Argxasoer O, Pernie,
(Hitary Tern. 19 Vie.)
Demurrer=Specinl auerment.

10 delit 01 bond to plamtiff. as tecasurer, be deferndant as collector of 1axes, cone
ditioned that if defendant shouk? fuithfully collect amt pry aver to the proper
officer the tuxes impused fue the then enrrent year. should well and faithfulty
comply with all e other dutics of his office as speciily defincd m the by
Inws. &o,—FHeld. ‘That the declamtion shonld bave aifeged that the Tawn
Councit had snposed tuxes, anomnt |l|n‘l shonld huve been collected by dee
fendant; the by.laws defiang defendant’s duty; dc. ©C. 1.1 48

Writ issued 18th Sept. 1855 ; Declaration 19th Oct. 1855,

DesT on bond, dated 19th Nov., 1853, whereby defendant
acknowledged himself to be held and firmly bound to plaimifi
and his successors in office in the penal sum of £2,7(0, to be

id, subject to a certain condition thereunder written, where-

y, after reciting to the eflect following—that is to say, that if
defendant should faithfully collect and” pay over to the proper
officer the taxes imposed by the Town Council of the town of
Belleville for the then current year, and should alzo well and
faithfully observe and comply with all others the duties of his
said office of collector, as specially defiued in the by-laws in
that behalf, then &c., otherwise &c.

Breach—that defendant did not nor would well and fuithfully
collect and pay over 10 the proper officer the taxes imposed by
the Town Council of the town of Belleville for the then current
year, and did not well and faithfully observe and comply with
all other the duties of his said office of collector as are spe-
cially defined in the by-laws in thut behalf; contrury &c.,
whereby, &c.

Demurrer to declaration, on the grounds that the treasurer
had no right to take a bond from the collector ; that the Cor-
poration should have done s0. Second—That it is not stated
that the Town Council had imposed or did impose taves.—
Third—That the duty of defendant is stated by way of recital,
and that no time 1s stated, and no amount stated that delendant
thould have collected. Fourth—That no by-laws are set out;
that the breach of duty charged is double.

The demurrer was argued during this term.

Wallbridge, for the demurrer, contended that the word trea-
surer is mere description, and looking at the declaration in that
h%lflt, an individual would have no rizht to take a bond to him-
self from the collector of taxes—12 Vic. cap. 81 3 13 & 14 Vie.
cap.
that the taxes were_imposed—Collius v. Gibbs, 2 Bur., 899;
Peeters v. Opie, 2 Saund. 353, note b That the declaration
should have set out the by-laws which it says the defendant
has not observed—The Feltmakers Co. v. Davis, 1 B, & P, 98;
;Andﬁw.s Y. ll,{ard{, l%e East. llgd That ﬂl‘xe breach is double,
wo distinct breaches being mixed up together—Wam v. Bick-
ford, 7 Price, 550, g P oge

O’Hare contra—That the question is, whether the bond js
void, in having beent given to the treasurer instead of the Cor-
poration: That if the bond is to'plaintift individually, then it is

f

»sec. 60: That the declaration should have alleged |-

Baby v. Drew, 5 U.C. Q. B. R. 557; Brown v. Styles, 2 U. (',
C. LR, 316 That defendant is S'OQ ed by sivming this bond
from sy ing it is void—Webster v, 0 rucl\lcm, 4 U.C C. PR,
966 ¢ That the breach is not double—Denison v, Donelly, 2 U.
C. Q. B. R. 3953 Swall v. Stanton, 3 1b. 148,

Drarer, C.J., delivered the judgment of the court,

We are of opinion that the defendunt ig entitled to judgment
on the special objections assisiied in the demurrer to the
breaches lid in lle declaration,  ‘The bond 1s not before us,
and it would be unsafe 10 express an opinion on the plaintii*s
right to recover substantial dunmages, withowt seemny the bond
and condition,  Under any cireumstances, it would be neces-
gary for the plaintiff' to amend his declaration aud to supply by
averment those facts without which he could not recover more
than nominal damages.  ‘The bond jx elealy within the statute
of Willinm,  The judgment for the penalty would only stund
us security for such damnages as the plaintiti’ could obtain upon
breaches to be assigned utider that statute 5 and if the plaintit®
failed to aver and prove such facts as would entitle him to
recover from the defendunt, what is due for the taxes to be
collected in the town of Belleville, it would be w very little
purpose that he should further prosecute this action,

We think the plaintifl’ should have Jeave to amend his decla-
1ation on payment of costs; otherwize the defendant must have
judgment on this demurrer.

Per Cur.—Judgment accordingly.

Stark v. MoNTAGUE ET AL,
(Lieporind by C, Rodinson, Bq., BarrisreatsLasc.)
(Lzinity ‘T'erm, 20 Vic.)
School tate—Rizht of trustecs to revnbursement of costs, §e.— Unanthorized rate,
Scliool trustens cuninol ampose a ety to rermburse themeelves for costs curred
i detfending unisucceastully & suit brought aguasst themn foe levying an unsu.

thonzed rate. or fur travelling expeises sucdsred m order to consult with the
Supertendent.

No rate can lzally be unposed fut the salary of an ungualified teacher.
(t4Q. B.R,, 473)

Arrear from the Fifth Division Court of Lincoln and Welland.

‘This was an action of tort, in which the plaintiff claimed
damages fur the seizure and sale of certain goods under & dis-
tress for school rate finposed by the trustees of school section
7 in the towushfP of Crowland. It appeaved that the trustees
had, in 1858 aud 1855, employed an unlicensed teacher, for
whose sulary they had imposed a rate, which one of the rate-
payers had resisted, and recovered judgment against them in
the Division Court for the seizure of his poods to satisfy it.
The chief superintendent, when applied to, refused to appeal,
und the costs were recovered from the trustees.  “To reimburse
themselves for these costs, togethier with the expenses of cer-
tain trips to ‘Toronto, undertaken in order to consult with the
chief superintendent, and to procure the sum of £2 10s. paid
for salary to a female teacher afterwards employed and regu-
latly licensed, the trustees imposed a rate upon the school
section. ‘The respondent resisted payment of all except his
proportion of the sum due for the teacher’s salary, which the
collector refused to accept, and upon the seizure and sale for
the whole amount this action was brought.

The learned judge below decided in favour of the plaintiff,
from which the {lellpendams appealed r ’

Duggan for the appeal. IV, Eccles, contra.

Rosixsos, C.J., delivered the judgment of the court,
We sec no good ground for appeal,

It secms to be clear on the Common School Act, 13 & 14
Vic., cap. 48, that no rate can legally be imposed for paying
the salary of an unqualified teacher.” Such a teacher cannot
lcga]l%' be allowed to receive uny portion of the school fund,
and the 15th section of the etatute provides that no teacher
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shall be deemed & qualified teacher who shall not at the time
of his engagement, and of his applying Tor puywment, hold a
centificate of qualitication.

1t scems that in this instance the trnstees chose 1o porsist in
retaining ateacher who lield no certsticate s that a ratepayer in
consedquence disputed the legahty of the assessment mposed
for paying such teacher, and way successful in his opposition,
for the Division Coutt susfained an action bronght by lhim for
scizing his property in order to pay the rate assessed npm him,
This judgnient in favour of the ratepaver wits acquicseed ing
yet nevertheless the trustees took wpon themselves to raise i
rale in order to scimburse the expenso they had been pat to in
their ineffectual attempt to sustain the lezality of their assess.
ment, also to pay their expenses incurred in ajourney which
they chose to make to Toronto for the purpose of conterring
with the superinfendent npon the subyect,

It need hardly be said that if the amount of costs and ex-
penses so incurred conld be thus levied apou the mtepayess,
thera would be no ol;‘juct in withstanding the iltegal proceed-
ing, and it wonld be better to submit to what has heen itlegally
done than to oppose ity even with the certainty of suceess,

We take it to be an acknowledsed prineiple in remand to
ublic officers, that when their conduct being complained of
1as been sustained as fegal, they are admitted to have a jost
claim to bo reimbursed in any charzes they have beert put to in
upholding their authority by proving the legality of their pro-
ceeding; but where they violate the law, they are wenerally
left to bear the consequences, and are not admitted to have a
claim to be indemuified.

The excculive government of a country may have it in its
power to indemnify its officers even in such a case, nnd may
n some instances have found it Just to do so, when the officer
has acted under a sense of duty, i a case that admitted of
doubt ; but it would require the cxme*s provisions of an act of
’Parliumem, to authonze money to be levied upon the subject
or the purpose of indemnifyiug a public officee or agent who
has got into difficalty by violating the provisions of a statute,

It appears that in this case part of the rate was to cover an
axpense lexally incurred for the salary of a female teacher.
But the plaintifl, Stark, did not ohi'ccl to that, and olfered to pay
it. The officer however would have the whele rate or none,
and on that account only the seizure was made. If there
might be room for contending in a superior court that the proper
remedy for the wronz was not trespass, where there was a
legal cause for seizure, but an action on the case for the excess,
yet that could bo no objection to the judament of the Division
Court, which is not fettered by such technicalities, but ean
adjudge upon the substantinl question, whether lezal wrong
has been done and an injury sustained to bo comnpensated in
damages,
. Appezal dismissed.

Curciors v. CarroLl (Suerirr.)

(Reported dy C. Robinson, E¢q.. Darristsr-at-Law.)
(frmity Term, 20 Vic.)

Practice—Cianse of venue—Delay in serving onler,

On the 26th of Scpiember an nrder was maie 10 cinnga the venne from Brant
1o Oxford. No rulc was taken ont untl the 9th of Uctober, uind 31 was nat
served untill the 13th,  ‘The aszuzes for Brant were then «iting. and the case
was entered far trial there.  The plainiff continued it on the dorket, ot
withstanding the order, but 1t was ot ined. owing only to want of tine. ft
was then entered again at Brant at the next assizes, and a verdict taken, the
defendunt not appeatning,

Held. that the pmmiff honld not have gone to trial at Brant aficr service of the
order; md 1 of ‘\;zgﬁct was acl :;udv.llml withant costs, as the plmnnfl had
been guilt s 1 Not muking the service sooner,

gty (1Q. 1. 1., 450

Cast for false return to a Fi. Fa. in 2 case of Cleghorn v.
Hopes.

Eccles moved for a new trial on the law and evidence, or to
sct aside the verdict for irregularity with costs, the cause being
tried in Brant after the venue had been changed {o the county

~ ————

of Oxford. M. C.Cameron showed cause, citing Homby v,
Hornby, 3 U.C.H., 274; MeNair v_Sheldon, Tay. Rep, 598 ¢
Wilcon v. Hum, 1 Ch. Rep. 617; Charge v. Fathall, 48, &
C.. 863 ; Kenney v, Hutehinson, 6 M, & W., 131: Normanby
v Jores, 3 . & L., 1835 Gordon v. Cleghorn, 7 U.C.R. 171,

Carroll suppmted the sale,
The facts of the case are stated in the judgment,

Rorinsox, C.J., delivered the judgmont of the court.

There secms to be no gronmls for moving on the merits as
the Faets wery miade to appear on the trial; but the case was
undefended on aceount of the irregularity on which defendant
s movest.

Ou the 23th of Sept. 1855, an order was mado in Chambers,
by Robinson, €0, to changoe the venue 3 defendant to take
any notice of trial for the Oxford ascijzes, or the notico of trial
siven for Brantford (if one had been given) to stand good
Oxford; the record to be entered at any time during the
assizes, and the defendant to adinit the second and third 1ssues
to be in favour of the plaintifi without proof.

For some reason unesplained a rule of court to change the
venue wis not tuken out on this order till the 9tk of Oclober,
1t was served on the I3th.  Tho assizes had then beels sitting
four days, and s the plaintiff seemed fo feet himself at liberty
on that account, or for some other reason not stated, to disregurd
the rule, and he comtinued his cause, which had buen entered
at Brantford, upon the dacket till the assizes terminated. The
ease was not tried only because there was not time to finish
the business of the court.

Then the plaintiff procecded at the next assizes in April,
18355, by ziving notice of trial for Brantford ugnin, as itp no
order for changing the venue had been served upou him, and
the cause was then tried, the delendant not appearing, and
making no defence.

The plaintifi now contends that he was entitled to treat the
order to change the venue as waived, because no rule of court
was taken out upon it till the 9th of October, and he seems to
rely also on the fict that the defendant made no motion against
his proceeding, and served him with no notice of his intention
to move for the ircegularity, but allowed him to go on.

When a party serves another with a notice of trial or other
proceeding that i3 irregular, and the party served takes no
notice of the irregularity, but allows the other party to proceed
on the supposition that all is right, then in some cases the
pn;ly. by thus lying by in silence loses the bencfit of the irre~
gulanty.

The difterence in this case is, that it is no slip in the plain-
1P procecdings, of which he might have been uncoascious,
that the detendant is now escepting to; but his objection is,
that although the plaintiff has been served with a rule of the
court directing that the trial should be had in Oxford, he pro-
ceeds in disregard of the rule served upon him as if nothing
of the kind had taken place.

Cases have been cited as having been decided at an early
period in this court, which, when Jooked into, are found not
to be in point. The oldest of these cases, McNair v. Sheldon,
(Tay. Rep. 598.) is not quite accumtek stated in the report of
the case of Hornby v. Hornby (3 U.C.R. 274.) The objection
was that no rule of court had been taken out and served upon
the judge’s order. In consequence of that the plaintiff had
not the venue changed upon the record, and he was not in
fault in not having done so, for the practice had not been con-
furmed to by the other side. In Homnby v. Hornby the same
objection existed ; there was no service of a rule to change
the venue upon the plaintifi’s attorney, but only a judge’s
order for the change served upon his agent, the plaintiff’s
attorney having himself no knowledge that the venue had
been ordered to be changed.

The plaintifi’s counsel referred 10 soveral cases affirming

the principle that when a judge’s order has been obtained for
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any purpose, it will not have the eflect of staying the plaintiff’s : In the words of the clause, « the amount of damages 1s sub-
proceedings unless a rale is without delay taken out upon it stantially a matter of calenlation,” when the things sold, and
and served.  No donbt that is so 3 but in those cases the plain- | the quality and value m reterence to quality, are agreed upon,
tift will b found to have proceedud before the rule was served | or hive been ascettamed, but until that 15 done the duta for
upon him.  That was not the ease heree  The plantifl had | the caleulation are wantuig, anl we think it ought to be shown
entered his cause in the original connty before he knew of the | that no contest is liabie to arise npon these points before wo
change of venue, nnd of course there was nothing wrong 1n send the case to the master, for otherwise we ot only deprive
that, but he knew of the chiunge of renue afterwanls, nud m'lhc detendant of the option 1o have the case tried by u jury,

——

time to prevent the trial un the wrong county. The application
was made on the eve of the assizes, atid the order was in con-
sequence made upon terms caleulated to prevent a failme of
trial from that circumstance. ‘Though the plaintifi’s attorney,
if ho had heard of the order, might have been excused tfor,
trying the cause before the rale was served upon him, on the
ground that he had supposed the order was wauived, yet we
can hardiy admit that he was entitled to treat the change of
venue as waived after the rule had been seeved upon him,

Still, undoubtedly the defendant seemns to have been lax n
not serving his rule sooner, and we think it will be proper on
that account not to give costs, but simply to sct aside the ver-

dict, Rule absolute.

Hurenisox v, Swcways.

{Reported by C. Kodnson, Esg., Barrister-at-Law.)
(Teinity Teom. 20 Vie.)
Application for riference to master, under C, L. P, Act, 3ce. 143,

AVhere in an action ou the commnn connts for gaods sold. interfocutory judgs
ment avi et cen sigued, the prasstul desires o reference to the master wnler
sec, 143 of the Commn Law Procedure Act. it must be shown thit o dispuie
is hikely to arise cithier us to quality or price.

(13Q. L. R, 472)

The plaintift declarad in assumpmt, on the common counts,
for s sold and delivered, zoods bargained and sold, money
paid and advauced, money lent, aud on an account stated,
claiming £100. Interlocutory judgment had been signed. It
was not shown that any certain quantities of goods were
claimed for, which were admitted by the defendant to have
been delivered to him at prices agreed upon 3 but the question
of amount, for all that appeared, was as wuch open as m any
other case of judgment by default on the comimon counts,

Burnas, for the plaintif, had applied in the Practice Court
for an order, under sec. 143 of Common Law Procedure Act,
to have the damnges assessed by the clerk of the court, and
was referred by the learned judge to the court in bane.

The coust desired that it should at least be made to appear
to them by affidavit that the plaintift was claiming for some-
thing so specific as to quantity and price that the only question
would be one of mere computation. It was not mentioned
again, and no such affidavit was furnished.

Romixsoy, L.J., delivered the judgment of the court.

it is upon the 143rd clause that the plaintit founds his
application. There are bot six items in the account which
the plaintiff shows s the account on which he is suing ; and
there being no set-oft pleaded, there can be no account on the
other side, so that this need not be treitted a5 a case in which
dauu;ges cannot be assessed in the ordinary way. We do not
therefore direct that it shall be referred to tlie master under the
143rd clause to ascertain the amount, If we were clear that
the 143rd clause applies prima facie to such a case, we should
call on the defendant to say whether he had any cause to
show against the summary di?posal of the question ot damages
by reference to the master; for if it should appear to us that
the same questions ave likely to arise in this case as in others
in which the plaintift has judgment by default in an action on
the common counts, then we think we shonld pause before
we applf' the statute iz such a manneras wouid put the master
jn the place of a jury, to determine all questions that may
nflicting evidence as 1o the quantity of goods

arise upon conflict
vlivered, the quality, axd the valus in reforcnce to quality.

but nlso of the privitege of refernug it to arbitrators in whose
selection he can have a voice.
Rule refused.

CHAMBER REPORTS.

(Hepurted for the Law Journal and Harrison's Cornmon Law Procedure det,
by 'T. Moore Binson, Fequire.)

GarLeNa v, CotroN,

Attendunce of 1witnesses defore aritrater,

An order comipelling attendance of withesses before arbitmtor, under 30th aee,
of TWm. IV, cap. 3, will be granted o an ¢z parteapphication s upon affdavie
tuat the cuuse has been duly refeered=-that arbitrator has appointed a certain
day for procecding—~and that certain partics (gaving their respective places ot
resilence) ure sccessary aud wuterial witiesses for party applying.

(Nov. 17, 1856.)

McLeay, J., granted an order, upon the ex parte application
of plaiutitl, commauding the attendance of witnesses before
the arbitratur to whom the cause was referred, under the 30th
section of 7 Wm. IV, cap. 3: upon the aflidavit of plaintiff,
stating that this cause was referred to arbitration by order of

Nist Prius, at the last Assizes for Leeds and Grenville; that

W. B. McLean, Judge of the County Coutt, is therein named

as arbitrator, and has fixed certain days by appoiutment for

proceeding with the reference; that certain parties (naming
them and setting out their respective places of residence) are
necessary and matetial witnesses for deponent ; that said order
of Nisi Prius dirccts that the same may be made a Rule of
Court,

Cataraqui CeMETERY CoMPasy v. Burrowss,

Remoral of suwt from Division Conrt by Certiorari, 13 § 14 Vic., cap. 53, sec, 85,

A suit brought by an Iucorporated Company will be remosed from a Division
Court 1o one of the Superivr Cousts, if it be shuwn that dificult questions
of law will arise on the trial as to the powers conferred by the Act of Incore

poration.
(Nov. 20, 1856.3

Draper applied to McLxax, J., for an order for a writ of
Certiorari to remove this suit from the Division Coust "in
which it was brought, to the Court of Common Pleas, under
the 85th section of 13 & 14 Vic., cap. 53—and cited Robertson
v. Wormack, 15 Jur. 57193 Reg. v. Hodges, 9 Jur. 665,

The action was brought for £25, being one share of stock
subseribed in the above Company; and the grounds of this
application were, that the question would arise on the trial
whether the Act of Incorporation of the Company coutains any
express or implied authority or power to the Company to bring
any action at law Jor recovering the amount of calls or shares
of stock, and whether any such calls were regularly or suffi-
cicutly made, and, if not, whether any action will lie to recover
tho amount of 2 share of such stock with such calls.

Order granted.
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Reiscumurrer v. UBERHORST.
Suggestion of plaintiff’s death.— Sec. 210 of C. L, P. Act, 1856,
Leave to enter a suggestion of death of'plaimiﬂ‘, and proceed under 210th sec. of
C. L. P. Act. 1856. will be granted upon an ex parle application ; upon affi-

davit showing the nalure and state of the action, and that the party applying
is plaintiii”’s legal representative.
(Nov. 18, 1856.)

McLeax, J., granted leave, upon an ez parie application,
to the widow of pluintiff, to enter a suggestion ot plaintifi’s
death, and that she is his legal representative, and proceed
under the 210th section of the C. L. P. Act, 1856: upon the
affidavit of the widow stating the nature and time of com-
mencement of the action; that a trial has been had, and a
verdict given for plaintiff; that subsequently plaintifi died
intestate as to his goods, &c., in Canada; that judgment has
never been entered; that deponent has taken out Letters of
Administration to plaintifP’s estate from the proper Court, and
that she is now his legal representative ; that the verdict has
never been satisfied, to deponent’s knowledge.

Ross ET AL v. Cooxk.

Absconding debtor—Proceedings where action commenced under old praciice.

Where a warrant of Attachment had been issued against an absconding debtor
under the former practice, and the notice thereby required has been duly given
previous to the €. L. P. Act. 1856, a writ ot Attachment will be granted nnder
1the new Act without new atfidavits. And service of the writ on some relative
of defendant at his last place of residence, will be allowed good service.

(Nov. 21, 1856.)

A warrant of Attachment had been issued under 2 Wm. 1V,
cap. 5, and the three months’ notice required by 12 Vic., cap.
67, had been given before the C. L. P. Act, 1856, came in
force ; and Macdonald now applied for a writ under the new
Act and leave to proceed by serving the writ on a son of de-

fendant who had been at one time his Clerk and afterwards
his partner in business, and who now resides at defendant’s

last place of residence in this country, without any new
affidavits.

McLray, J.—You may take the writ of Attachment and
proceed as you suggest.

BoucHIER ET AL v. PaTTON ET AL.
Interlocutory judgment—Affidavit of merits.

An Interlocutory Judgment will in_some cases be set aside upon an affidavit
disclosing a §oml defence upon the merits, l_hnugh not dlsunctIY, swearing
* that d has a good to the action upon the merits.

(Nov. 21, 1856.)

McMichael, for defendants, obtained a summous to set aside
the Interlocutory Judgment signed in this cause, and to allow
defendants six days after its return to plead therein.

The affidavit on which the summons was obtained stated
that the defendants deny altogether the account on wiich this
action is brought, as also their liability to pay the same to
plaintiffs, not having had any dealings whatsoever with them
in the matters included in said account, nor have they any
reason to believe that plaintiffs have any cause of action what-
soever against them or any of them on the said matters ; that
an application was made to have the venue changed, and that
before the return of the summons for that purpose, plaintiffs
signed judgment for want of a plea; that defendants verily
believe that should such judgment be allowed to stand, great
injustice will be done ; that defendants verily believe that the
work and materials sued for were done and provided by a cer-

tain firm of Fensome & Co., and not by plaintiffs, and was
furnished for the use of a steamer, the property of the Lake
Huron Transit Copartnership, in which defendants only hold
a part of the stock ; that the firm of Fensome & Co. has been
dissolved, and that Lyall, one of the plaintifls, is the only
person authorized to collect its debts.

Burns showed cause, and contended that the judgment
could only be set aside upon an affidavit of merits, and that
the affidavit of defendants was insufficient. He also put in
an affidavit in answer, showing plaintifls are the only persons
composing the firm of Fensome & Co.

McMichael in reply.

McLEeaxn, J,—The affidavit sufficiently discloses a defence
upon the merits, and I will set the judgment aside upon pay-
ment of costs.

Summons absolute accordingly,

BucHARAN v. FERRIS.
Absconding debtor—Action commenced under old practice.,

Upon its being shown that 8 warrant of Attachment was issued and notice duly
given under the old practice, 3 writ of Attachment according to the C. L., P,
Act, 1856 will be granted. ana service thereof on a relative of defendant at or
nvar his last place of residence, will be allowed good service.

(Nov. 22, 1856.)
A warrant of Attachment had been issued against defendant
as an absconding debtor, and due notice given, under 2 Wm.
1V, cap. 5, as amended by 12 Vie., cap. 67, previous to the
C. L. P. Act, 1856, coming into force.
McMichael now applied for instructions how to proceed.

McLEeav, J.—This case is precisely similar to one in which
an application was made yesterday, (Ross et al v. Cook) and
you may take a fiat for a writ of Attachment, and proceed as
directed in that case—namely, by serving a copy of the writ
at the last known place of residence of the defendant in this
country, and also on some relative of his residing near his last
place of residence.

MarTLaND v. Brown.
Judgment as in case of non.suit—Enlargement of peremptory undertaking.
An application to discharge a peremplory undertaking to go to trial, and for
leave 1o enter judgment for defendant as in case of & nonsuit, may be met by
showing that the absence of necessary and mmeyial witnesses whose testi-
mony plaintiff could not procure, prevented bis going to trial.
(Dec. 3, 1856.)

In Mich. Term last Nanton obtained a Rule that unless the
plaintiff should within four days after notice thereof show cause
to the contrary, the Rule obtained by the plaintiff in Hilary
Term last discharging the Rule Nisi for judgment as in case of
a nonsuit obtained by defendant in said Hilary Term on the
usual peremptory undertaking of the plaintiff, should be dis-
charged, and the said Rule Nisi for judgment, as in case of a
nonsuit, be made absolute, the plaintiff not having proceeded
to trial in pursuance of his said peremptory undertaking, and
that judgment, as in case of a nonsuit, should be entered for
the defendant. This Rule was enlarged into Chambers by
consent.

Carrall now showed cause, and filed an affidavit of plaintiff
stating that he had given notice of trial in pursuance of his
undertaking, but that in consequence of the absence of two
material and necessary witnesses in the United States, he was
unable to proceed to trial; that both eaid witnesses are now
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tesiding 1n Toronto, and that he will ba able to proceed at the
ensning January Assizess that he made efforts to obtain the
pre<ence of sail witnesses, but conld not suceced 3 and that if
he i compelled to commenee a new action, many of the
elaims for which this action is brought, will be barred by the
Statate of Limitations,

Naaton in reply.

Buass, J.—1 will enlarge tho pesemptory undertaking until
the neat Assizes, npon payment by the plaintifl of the costs
of this application.

Macrugnsox v. Normis.
Practice—=Interylmder—=Costs of frigned isove,
Wheren l’--igxm Yeairc e atirected npei an interplender application and i« found

acuntet e Caimnt the exccution cceditor will, s the prostuction of the
Heconl of tain un otder ef cours for the payment by chumant of ull coste

fucurred in conge quence of his clainn,
(Nov. 21. 1836.)

An Interpleader summans had been obtained by the Sherifl,
and an issue was directed in which the claimant (Macpherson)
was made plamtifl, and the exeention creditor (Norris) defen-
dant. The issue resulied in favour of the exeeution creditor
and against claimant.  The record returned to Court showed
that the issue was so found. No further papers or aflidavits
were put in.

J. Paterson, for excention ereditor, now appiie:d {or an order
for the payment by the claimant of the costs of the ariginal
Interpleader application, of the issuc, al of the present appli-
cation,

McLeay, J.—You are entitled to the order of course.

IRVINE v. MERCER ET AL,

Prastice~0ral examination of judzsent ddtor—C. L. I, Aet. 1330, sestion 102,
An aTilave on whiclt 1o apply for the o) examination of a judyment debtor
should <how that an executivn has been issued and avted npon.
{Dec. 8. 1836.)
E. Martinapplicd ex parte for an order for the oral exami-
nation of the defendant, upon affidavit «that pliintiffs had
recavered a judzment against defendants, and that such judg-

ment was still wholly unsatisfied.

Ricuanos J.—Your afiiduvit should show that some attempt
has been made to make the money by execution. I will not
grant an order in the fint instance; but if you think your
grounds suflicient you may take a summons,

CARTER v. CARRY ET AL,
Practice—Oral sxamination of judgment debior—C. L. P. Act 1856, sec. 103,

The proceeding for the oral exanunation of a judgment debtor, shonld be by
hy swmnmonsand order s an order will not be granted an the first instunice vpon
AW ez parte application.

(Dec. 9, 1856.)

Plaintiff applied ex parte for an order to examine defen-
dants under the 193rd section of the C. L. P. Act, 1856, upon
affidavit «that a judgment had been recovered against them,
and was still wholly unsatisfied; that evecution had been
issued and returned no goods’; and that defendants reside
within the jurisdiction of the Court.”

Ricuarps, J.—I will only grant a summons. The parties
should have an opportunity to show cause why they shonll
not h exsaminﬂi-

WisoNy v. Lowaixe,

DPravtice—DBoail=Fffect of fianl onler of Tusalvent Conrt,
A Fiunl Onter in Manknptey diccharging a deltor frem his Yiab ilities, fe 2 onfia
cent retanae of i ok 1o e Junts spen  geteeent reeavered jirevions 10
the presenvntrat of fee petition, aud it 48 net pectsary 10 CHICT A wrvtirrain?

on the telepicce.
(Dee. 9, 184.)

Dedendant was a prizoner on the limita under a Ca. Sa.,
havina given bail to the limita,  He applied for relief under
the ¢ [nsolvent Debtor's Acts,” and a final onder was made
protecting his person from arrest, and disehmrging him from
all debts contmcted previous to the date of the presentinent of
his petition,

1. 3. Morpiy sow applied {or leave to enter an cxoncratue
on the bail-piece in this notion.

Recianosg, J—~If the (inal orderof the Judze of the Insolvent
Court is a release of the bail, they may plead it on bar of
any action brought against them as sueh.  If itis not a release,

I ought not to grant the application.
Appiication refused.

Macenenrsos £T AL v. KERR,
Prastice =Attazhyirnt of did'2—C, L. P. Ats, 1338, se2. 194,

An onler will be wranted 2r arte to atiachi delie due Ly amemichee to judgment
deltor, wiat atfitanit that on snoral v <simeation of the debtor, ie swore that
ganshee way indebted to hing,

(Lec. 100 1396.)

PlaintiiT appiicd e parle for an onier to attach debts, under
the 191th seetion of the C. L. P, Act, 1656, The affidavit of
his attorney, on whicl the application was made, stated that
“ou the 9th Decenber inst,, defendant was orally eximined
vefore the Judge of the County Court of Simncoe, in pursuance
of un order bearing date 19th November last, and then svorn
that one Fraucis Kerr was indebted to him in the sum of £78
ti3. 6d. of law{ul money of Canada, and that suid Franeis Kore
sesides within the jurisdiction of thiz Lourt*?

Ricuarus, J., granted the order.

Sixcr.air v. Banrow.
Praztice=Proceeding ul-re p'aintyff rifuces to enter hus judgnient,

If plaintt refuse to enter lus judionent in n eace whese defendant i entitled tn
sct-otf lits costa agrunst plaintiif’s vendict und costs, a Judge in Chatnbere wild
Tinut o tine wathin which plaintilT mast cntes bis gudgraent, and, 1 default
allow detundant to eater it for hun, '

{Lee. 10, 1326.)

This action was brought to recover against defendant dame
ages for the overilowing of plaintif®s lund. The cause was
tried at the last Spring Assizes for the County of Perth, and a
verdict given for plaintiff of one shilling damages. Plaintiff

.| applied to the Judge who tried the cause for a certificate for

costs, which the learned Judge refused to grant,

On the 2nd December, defendant obtained a suminons call-
ing on plaintiff “to show cause why he should not euter his
judgment on the verdict obtained by him in this canse; or
why he should not bring into Court the postea, and allow the
defendant to enter judgment for bis costs, after deducting his
(plaintifPs) costs, acconling to the Statute.”

Plaintiff showed cause, and said that the Nist Prius record
was in Court, and not in his possessioz.

RicHaRDS, J., granted an order ¢ that the plaintiff do within
two weoks from the service hercof, either enter up final judg-
ment upon the verdict in this cause at the office of the Clerk
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of the Court at Toronto, or bring the Record of Nisi rius
into the office of the said Clerk, if the same is in his possession.

“ And if the said plaintiff shall not enter judgdment in the
said cause before the expiration of the said two weeks, then
the defendant shall be at liberty to enter the said judgment
for him.

<« If the Record at the time for entering judgment by defen-
dant for plaintift shall be in the custody of the Clerk in Cham-
bers, he shall deliver the same to the defendant on being
paid his fees.”

WiLsoN v. StorEy.
Practice— Arrest—Amendment of copy of writ—C, L. P. Act, 1356, sees, 37 § 291,

An omiss’on or variance in a cepy of a writ of Cr. e, is amendable under the
37th and 291st sections of the C. L. P, Act, 1856.
(Dec. 22, 1856.)

The particulars appear in the judgment.

HacarTy, J.—The defendant has been arrested on a writ of
Ca. Re. Hemoves to have the arrest set aside or irregularity
on the ground that a true copy of the writ was not served upon
him. He files an affidavit te which is attached the alleged
copy served. It varies from the original writ (which the
plaintiff produces) in one particular: in the feste the year
« fifty-sie® is omitted in the copy, so that it appears tested
the 6th day of December in the year ene thousand eight hun-
dred and——(blank.) The plaiutift contends that, if material,
it is now amendable under the 37th section of the C.L.P. Act:
«If the plaintiff or his attorney shall omnt to insert in or endorse
‘on any writ or copy thereof any of the matters required by
¢ this act to be inserted in or endorsed thereon such writ or
¢ copy thereof, shall not on that account be held void, but it
<« may be set aside as irregular, or amended upon application
«to be made to the Court out of which the same shall issue,
¢ or a Judge, and such amendment may be made upon any
« application to set aside the writ, upon such terms as to the
« Court or Judge shall seem fit.”?

Plaintifl also relies on the gencral powers of amendment
contained in section 291.

Before the C. L. P. Aect, there are many cases showing that
although the original writ may be amended, the copy may not.
In Moore v. Magan, 16 M. & W., 95, Baron Plalt ordered the
copy of the writ to be amended, and the Court reluctantly set
aside his order on the force of the previous decisions. In the
last edition of Archbold's Practice, Vol. 1, page 729, are the
words, « The Court would not before the C. L. P. Act, 1852,
allow an amendment of the copy, or allow a fresh copy to be
served” ; but such amendment would now probably be allowed
under the 222nd section of the Act (corresponding to our 291st
section already mentioned.)

I find a case of Knight v. Pocock, 17 C. B., 177, (since
Archboldy in which the Coutt of C. P. expressly decided that
under the 20th section of the English C. L. P. Aet, (same as
our 37th sec. above) ‘the Court may order an amendment as
« well of the copy as of the writ upon an application to set
« the same aside—the writ and copy should be amended and
« the service stand good.”” (As to a material variance being
amendable, sce the language of Crowder, J.)

This was a non-bailable case. 1 cannot see why it should
be contended that the words of the Act do not apply to all
writs and copies; in my opmion they do so apply, and are
wisely desioned to prevent those frequent failures of justice
and those numerous discharges from arrest which the rigid
language of previous decisions forced on reluctant Courts and
Judges. This salutary liberality of amendment, discreetly
exercised, cannot prejudice any defendant; no reasonable
protection or advantage is taken from him ; and carelessness
will be always checked by the penalty of costs of amendment.
In Clutterbuck v. Wiseman, 2 C, & J. 211, a mistake of the
year in the notice {o appear was considered by the Court of
Exchequer as not calculated to mislead a defendant.

I find it noticed in some of the cases as a reason against
amending the copy, that it is not in the power of the Court,
but 13 in the possession of the defendant.(a)

Where, as in this case, the copy is filed by the defendant to
show the error, 1 do not see the force of the reason assigued.
I discharge the summons and direct the copy ol the writ to
be amended by inserting the words ¢ fi{ty-six>? in the feste—
the costs of the application and amendment to be paid by the
plaintiff to the defendant.
Amendment allowed accordingly.

Darrixe v. Wricur.
Practice—Ratisfaction Picce—Rule 64 T, T. 1856,

Plaintifi*s signature to Satisfaction Piece. as required by Rule 61 T. T. 1858,
will be dispensed with where plaintiff resides abroad, and has given a written
authority to an attorney to acknowledge satistaction for i,

(Jan. 30, 1857.)

M. C. Cameron applied ex parte for an order dispensing
with the signature of plaintiff to the Satisfaction Piece, as
required by Rule 64 T. T. 1856.

The amount of the judgment was only £30. Plaintiff
resides in Montreal, and had sent Cameron a written authority
to acknowledge satisfaction in his name.

Roerxsox, C.J., granted the order.

CoRBY ET AL V. CoTToN ET AL,
Practice—S Vie., cap. b, sec. 13— dmendment—C. L. P. Act, 1858, sec. 201,

The Court will not allow an amendment, the effect of which will be contrary
to the justice of the case.  Nemdle. that a bond given by third parties for the
aszignment of a vessel. but whieh is not intended to operate as an assigument,
need not coutain a recital of the certificate of ownership.

{Jan, 31, 1851.)

4. Macdonald, for defendants, moved for leave to amend by
adding a plea.

S. Richards, for plaintiff, showed cause.
The particulars appear in the judgment.

RoninsoN, C. J.—This action is on a bond of defendants,
given in order to secure plaintiffs in receiving a valid title to a
steamer owned by Donald Bethune & Co., and which plaintiffs
were willing to purchase, and to pay £6000 for it. Mr. Bethune
being in England, it was alleged in the recitals ¢f the bond
given by defendants and sued on in this action that a regular
title could not at the moment be made on that account; and
defendants bound themselves that if plaintifts would pay
£2,000 down, and give their notes (negotiable) for the remain-
ing £4,000, payable at certain times, they, defendants, under-

(7) See Harrison’s C. L. F. Act, note g to section 34.
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too’ that a good legal title should be made to plaintils in three
months after date of the bond, and that plaintifls should in the
meantime be allowed without interruption to possess and use
the steamboat.

Plaintiffs paid the £2,000 down, and gave their notes, which
defendants endorsed away to third parties—thereby receiving
the whole consideration ; and plaintiffs have paid to the holders
the greater part of the amount due on the notes. But plaintifis
have received no title to the boat, which they ought to have
had more than two years ago. Plaintifls have brought this
action on the bond, in the Common Pleas, setting out the con-
dition in the declaration, and assigning breaches.

Defendants have pleaded: 1st. Non est factum ; 2nd. Two
special pleas, by which they set up the defence that it is by the
plaintiffs’ own default in not complying punctually with what
they had undertaken, that they have lost the benefit of what
they had stipulated for, and been deprived of the possession of
the boat : and that plaintifis’ not having received a title to the
boat has arisen from circumstances and arrangements to which
they were consenting parties, &c.

The plaintiffs have taken issue on these special pleas, and
have also, by leave of the Court, demurred to them.

Plaintiffs had taken down the record at the January Assizes
(1857) in Toronto, to try the issue and assess damages on the
demurrer; but on the application of defendants the trial was
put off to the next Assizes, on account of the absence of a
witness.

The defendants’ counsel, after the trial had been postponed,
obtained leave to amend one of his special pleas, or rather 1o
substitute a plea for it, stating the intended defence more
exactly in accordance with the facts, which he alleged he had
not an accurate knowlege ol when he filed lis plea.

Now he moves before me in Chambers to be allowed to
plead an additional plea, setting up an entirely new matter of
defence which he had not attempted to resort to before—
namely, that the defendants’ bond is void for want of a recital
in it of the certificate of ownership—wishing to contend under
the new plea that the Ship Registry Act (8th Vice., cap. 5, sec.
13) applies even in the case of an instrument of this kind, not
being, or intended to be an assignment of the vessel, but a
gecurity from third parties given for a collateral purposs. The
defendants’ counsel says that he thinks the same objection
would probably be open to him on argument of the demurrer,
on an objection which he may take to the declaration on that
ground ; but he is not certain of it, and therefore desires leave
to add the plea.

I do not allow the plea to be added—

1st. I do not at present consider that there was any neces-
sity of reciting the certificate to this bond, though there may
be room for an argument on that point.—Abbott on Shipping,
66, (9th cdition) ; Mortimer et al v. Fleeming,4 B. & C.120;
Hughes v. Morris, 21 L. J. 7615 8. C. i appeal, 16 Jurist,
603; Duncan v. Tindcll, 17 Jurist, 347; BSlcCalmont v.
Rankin, 8 Hare, 1; 20 L. Times, 1.

2nd. To set up such a defence, after defendants have by
their bond procured for Bethune & Co. in effect the whole
£6000, and after plaintiffs have paid £4000 of it and upwards,

and made themselves liable to third parties for what remains,
would be as contrary to good faith as anything that could be
conceived ; and therefore defendants should receive no aid
from the Court in setting up such a defence in this late stage,
after they had passed it by and have received other indulgence
in the cause.

3rd. The desired amendment, so to call it, is not that kind
of amendment contemplated by the 291st section of the C. L.
P. Act, 1856 for it is not “an amendment necessary for the
purpose of determining in the existing suit the real question
in controversy between the parties.”” The first amendment
obtained was of that character—this is not.

I'think I am called upon to exercise a discretion in allowing
such an amendment, just as before the C.L.P. Act—the object
of that Statute being to enlarge the power of the Court and
Judges in granting amendments-—not to compel the granting
amendments against the justice of the case.

(See Ritchey et al v. VanGelder, 9 Ex., 762; McDowall
v. Lyster, 2 M. & W., 52.)

I shall leave it open to defendants to apply to the Court in

Term. ~ Summons discharged. *

YeaTmaN v. DisTin,

Practice—Pleading several defences—C. L. P. Act, 1858, sec. 130.

An acceptor of a Bill of Exchange will be allowed to deny his acceptance, the
endorsement to plaintiff by payee, and to plead the Statute of Limuations,
upon affidavit that such pleas are necessary to his defence. This aflidavit
wmay be made by the agent of defendant’s attorney.

' (Jan. 31, 1857.)

Deeclaration on Bill of Exchange drawn by cne Distin, dated
1st Jure, 1839, direeted to the defendant, requiring defendant
to pay to the order of Yeatman, Wilson and Shields, £119 11s,
60 days after date, accepted by defendant, and endorsed to
plaintiff. .

J. B. Read moved for leave to plead :—

1st. That defendant did not accept the Bill.

2nd. That Yeatman, Wilson and Shields did not indorse to
plaintiff.

3rd. The Statate of Limitations.

The application was supported by the affidavit of M. Read,
as agent for the defendant’s altomey, stating «that he (Read)
has been advised by defendant’s attorney as to the facts by
him alleged to exist, and believes that to enable defendant to
defend this action properly, according to said alleged facts, he
should plead the pleas above stated.”

Eccles, Q.C., showed cause, and objected to the affidavit,
as not complying with the 130th sec. of the C. L. P. Act.

Rosrxson, C.J., allowed the pleas to be pleaded.
Order absolute.

c

OUNTY COURTS.

{In the County Court of the United Counties of IHuron and Bruce—
Rosert Coorrn. Esquire, Judge. }

ReciNa £x REL. RopERT WaLKER v, JanmEs RevNas.

Cameron for relator; Davison for defendant.

This is an application under the Statate 18th Vie., cap. 132,
on the part of the relator, to have the defendant, who has been
elected a School Trustee for the town of Goderich, unseated,
and an order issued for a new election.
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The grounds taken are, that the clection was continued on
tho second day, whereus it is contended that the School Act
requiring the eleetion 1o take pities on a particular day, pre-
cludes the adjontmnent and cotinnance of it; and, forther,
thut several of the purtics voling for tin: suceessful candidute,
were not duly qualitied, and that thetelore the actual wmajority
of good voles was on the side of the relator.

Numerous affidavits, as to the votes, were filed on both sides.
Tt was coreeded that the eleetion was continued on the sceond
day, but it does not appear that this course was protested
aainst.

At the close of the first day the poll seems to have stoad, as
sworn by the wtarning vificer; 21 tv 19, At the close of the
sccond day the majonty was apparently on the sume side,
Three main guestions, eacit invoiving more than oue point ol
investigation, come up on the law and the atlidavits,

1st. Can the Judge compel a new election to take place in
any case uuder this Statate; and if he can, by what practice
and in what way can he proceed to do =0 ?

2ad. Can the electivn occupy more than one day, and if not,
does the error render invalid the wile proceeding ?

2rd. I the election is to be decided by the first day’s poll-
ing, which of the votes ase bad on the facts appearing on the
cvidence?

I shalt begin by deciding the Just of these questions, and so
on to the first.

The vote of one man on the side of the defendant is plainly
shown to be bad.  He neither paid taxes nor was he ruted o
the assesstent roll, nory 1 think, a resident. ‘This reduces the
majority to one enly. Other voles are contended, on both
sidles, to be bud, beeause the voters did not aetually pay their
taxes, but agread with their empleyer hey being hands in a
manunfictory) that he shoald pay their taxes and charge them,
and the celicetor wis enghizant of this and assented to st He
was in fact past by the cpoyer, thongh not 1wl some lithe
while after the regisived time.  There is no evidence that the
mean were winned that thar eaployer was not keeping faith
in the matter, or that the colicetor let them know that they
must pay and he would look no longer 1o the vther. The
armngement seems 10 have been well undetstood and faudy
carricd out. 1 canuot bnld that these voters were distranchsed.,
T geidd their 1axes in seeh way that the callector cannat be
now Jooked upon by the law 25 entitled o say they did ant
pity.  bne compact bavig been ultimately felfitied must
relute back to its ineeption, or the parties woull be disfiuy-
chised from o fanit of their own, and, without any opportunity
beine given them 10 prevent the detanit by repudiating the
armngement, to which it s clcarly proven the colluctor was a

arty.  These votes then remain animpeached.  The votes
stood then, aceording to the returming ofiicer’s book or list, after
taking olf the bad vole, 1910 20, But the reloter conteads that
one Bell, whe is retarned as having voted on the second day
for the minority candidate, in fact veted au the first day, s
that the votes were i fact equal at the close of the first daf’s
poll, snd theretore o new clection must be ordered. On this
point the evidence is most disreputably conflicting.  So con-
fileting indeed. that it is Land to eseape from the printul con-
clusion that some one or other of tiwe witnesses may have
permitted eleeuoncering excitement to Jead them to forget
that eare and cantisn with which statements on oath ought 1o
be made. 1R is clear that all cannet have sworn without
exagzemting and porverting the cimumstances,  Buty alter
balimiciug the statements of tard pasties, which ase pretiy
neuly even, 1 take the stidement of the retummsy officer, who
swears that kis ent v wow produce:d was made at the time,
showine e vote loc the secend day, jud tat the appearntice
of Bell on the first day was not until alter the poll-book had
been closed.  Had thie majority on the second day turned
egauset g defeadant, the vl of Bedanigint kave to be con-
wmdcred in suother potnt of view.  As itis, Iteke oot to have

e i e fntduyts polling 5 and Ieomclade kit the defen-

dant had, on the first day’s polling, a majority of one. This
answers the third proposition or question which I have laid
down for consiceration.

The sccamd question 1s as to the continuance of the clection
on the seeond day, and whether all the proceedings nust
therefore be set astde.  On this pot several anthorities were
cited. To most of them 1 have referred, and they support the
proposition of Ar. Cameron on the purt of the relator, namely,
that as a general rule, when an election is direeted to be held
on a particular day, it will be bad if held on another day. But
note of them go cleariy to the puint as to the continuing the
procecdings on it second day where they have been properly
commenced and there 1s no protest.  ‘That question is o new
one, and the recent decision of the learned Judge of the county
of York is the only one [ kuow of comiung nearit.  He held
the election totally bad becanse it was continued on the second
day, but in thut case, it is quite clear, there was 2 protest;
and even then the matter seemed so open to reasonable doubt,
that no blame was attached to the retarniny offiver, althongh
the Act under which we are now proceeding expressly gives
power to the Judge to enquire into the ofliver’s conduact, and
10 impose a fine 1l he shall have “disregarded the reguire-
ments of the law.” Were the enactment simply, th t the
election should be holden on a certain day, there conld be no
dilficulty in acquiescing in the decision of his honour Judge
Harrison, that the election must be finished on that day.  But
the Act of 13 & 14 Vie,, cap. 1S, woverning the election of
School Trustees does not merely wive that simple direction 3
it dircets the election 10 be held and conducted in the “same
mantes as ordinsry municipal dections.”  When this Act
was passed, every “ondinary municpal election®™ was held
under the 12 Vie,, cap. 81, the old Municipzt Act, and which
gives @ day for the holding of the elections, just asdistinetly
as dees the School Act. but the 150th section is superadded,
which distinetly lays dows the mode of prozeeding on i second
day if the clection is not fimshed ai the fist,  This, it would
seem, was the practice contemnpiated by the lewislature, when
tiov used the wonls “in the smne manner  In holding
« awise one wonkd be met byahis diflicnlty.  But for the
15uth see. of 12 Vie,, no smanner® of clecting is prescrilied,
wnd we can only et clearly at the proper mode of proceedig
by wking this 150h sve. to be imperted into the subsequent
Act of 13 & 14 Vie. by the elause already eited.  Acts of par-
liament must be construed, if it can be done consistently with
their express words, in such way as to give effeet 1 and not
10 cripple, what 1may be reasonably takiea to be the intention
of the jruners of the Jaw. 1 eanuot suppase that it shonld be
considered compulsory to fimsh the election ou the one day,
when the Jegislature, so far from saying that the return shall
e made at the end of the first day, «directs” the proceeding
10 be in the “same manuner®? as at manicipal elections which
continue for twa days, unless brought 1o au end by the omis-
sion to vote for one hour. ‘That the law leans against con-
stewing such ensctments strctly m reference 10 words, and
favours an interpretation more_ consonant with the apparent
intention, is strongly laid down in severn) cases; for instance,
Rex v. Nortwich, 1. B. :and Ad. 308: aud Rex v. Greet, 8 B.
and Cr. 361, But for the decigion it Voronto, before reterred
10, I should have felt warmanted in deciding that it was proper
10 hold the clection for two days, in wny ciase, but in deference
to that decision 1'do not lay down that rule now, as it is not
absolutely necessary for the determination of the present gues-
tion; but, in the absence of any protest such as was made i
thie Toronmo case, | am of opinion that the defendant was de
fucto elected to the office. “The declaration was made ou the
veeomd day, and whether the state of the poll on the lirst or
sccond day be taken us the criterion, the result unght have
been the same.  “This is disputed, and I have not seratmised
the volus of the seeuind day, bath beeause thie complaint is on
an opposite ground, and the character of thy ¢ voles is imena-

terial 1o ko grounds on wkich 1 refuss to interfere. It was
srongly ergued on the pert of te relator, that the continuntion,
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of the election on the secaud day tendered the whole proceed- | the matter, t the close of the poll on the first day, was willing
ing void, however true it may be that the election was regular  enougd 1o let it be opened zuain 1o sew i his position would
up to the elose of the fist day, T suppurt of this the case of +he unproved by the subsequent votes; wmd, being disappointed,
Regina v. Rowley is vited,  But that case s not clealy ity Ins brothes now asks for @ new election.
point. ‘Chere the eleetion was of severar parties 10 il vacani=)y qin not all elear that the election could ot be held for two
civs.  Oue requited to be distingushed from the others i the | daysejndond 1 ireline to the opiniun that ot coukl s and 1f it
eleotinn papors, that is, Ttahe it o the hists which coutasmed peoitd unt, T think upoa the evidence that the defendant must
the votes, This was omitted, and i therefure coull nut W | be aden to have been eleeted on the first day, asstated by the
aseeraived how the puties were cl‘-‘i{“‘"“‘."“”‘ were o il rourninie oflicer, althongh he stated that he bt find it
certain vaeaneies, and which one to il anotlier vacat s As | peceseary 1o open the potl asains and unless the kaw compels
to this Jatter onie the clection was bad 3 and it necessanly fol= e directinge of anew eloction. § think it a case i whieh it
lowed that it was bad s to the whole, because the uscertainy | would be most impotitie 10 interfere, It is certainly nut a case
as 10 the one involved an equal degree of uncettainty as to :l“'; n which any diseretionary power should be readily used in
others,  This does not establizh the geneial proposition that | Gvgur of 1he relater, o, i other words, of the successiul cau-
the one irregnlarity must necessarily ivalve the wvalidity of ' hdate.
the whole efection. I the poll ought 10 have been closed on
s first nizht, as u e suntetuds, was not the election .
:{IL ﬁmi.n ‘{z ‘lt . "? ‘t!uzo fu;“l‘iw'rr:t‘:xl:::il-:lr :n\i‘i::,-u?:g l(“i,:;ff' i‘1‘ ;_ matter, and may confirm the electisn ar order & new ones; bat
““‘. ’(" !‘_""I :':';"“h"‘ " “?( ufwtht, ol oo that the defendant | V€ 3¢ not told”on what miounds he 15 to consider whether it
d clave : stite J 3 at the defendant | .
proved, ceclarcd T e poity . < Vis goad - r bad, or who may be pmties to the investizstion.
was cleeted, unless he, the ofireer, shuuld find, on reference o0 =77 . corv el fs .
h . At <y losay the least of at, very much—~far 100 much, I think—is
the Iaw, that he conld open the poll on the nextday,  Against) B 72 i S .

: ! ’ = Heft, indepemdent of msbority, 1o the diseretion of the judge;
these proceedings no protest wits made, alihough there was | 7 UL e ! £
*lm')‘ounp'm‘mi.t‘" fordoing s0. It is contonded thit tie abaence | 25 { do not think it would be just to permit 2n unsnceessful
amp'e uppITILy Lot = 50, BIt THEEE Ty ) ‘:ldiu . ki n thind party, to take advantac > the
of protest is of no kmportnee, and 1 am clerred to Regina candiate. throwh I party. 10 take advantage by these

TN . Vs aed e Con e means of an alleged ersor of the returnny officer. which crror
ex rel. Mitchell v. Adams, and Cherles v Leais, ia the ’ G iU were one) the cananl e evidently winked et for it coeld

> Yer Reports.  ‘Lhese cases are wuthorities for holdme, | . ? . . . . Rl
Umu:o-r Reports 1"‘,‘5’" cases are -‘mor,“” f'r s et ot injure his posttion but ikt improve it. T think it would
that the sequicseence of the candidute s not @ 2ol vbpection | e it KAt :

p ) X o e s s | DO sound policy, even under the Municipai Act, whete the
to.a pruceeding by an clmtn:‘ who was uo pruly 1o e BOGU-) L tiee i oleat and the means of applyiage the authorities
escence. This retator (@ b‘;“l'":" ‘[" q“" "t‘l’“’“"";;“5“‘:]ci“('.d;‘:“;,"'), casy, 10 insist apon the candidate betus alwavs a party to
:3::?:‘11‘; n&l:;:i)lx"?:\h:: "ilcguultl“d(:t')"stt% l::u{fﬁ»rznm:itl::bl( 1‘3, these appiications. el thas prevent mere experimental con-

> = SRC 3 S : et tests.  Insuelr cases as the present a candidate might say, if
: ave acquicsesd.  But the ussuecessful candadate | 10718. 111 SUEL GIEEs Qs Lle prescit 2o Thia 2 ST
ﬁ:‘t!r(:{:l(; ilnl'\z.::oql\i:l;‘:::\\;r: -mfluis L:vidc-;ﬁv sterested in the | W€ appiy the ctedeases, « Twilluot object tothis irregularity.
matter e aeauicsced —and the mere sub-tiantzon of the hrao | L Wil not prutests andihen tie enongh, 1 eamot afterwards
ther 25 !..: rvléu;r‘scm-x;-'.v woes 10 show that therr pastlion | ¢ 1l Y 08I mme seek @ new clection if this fails, but T ean
e .;;'d{:ﬁ,,,.{:}\. 10 hold 1hat suck = acauicscence 18 of o)t SCLA Voler o dv so fur me—some voter who didiot aequi-
e csont reltors et i 4q1,- dimitted. is pot | Esers? Withont saying that this was done here, it is obvions
cousequence.  The present elator, let it be adimtted, 15 not that the state of the kv with reeard 10 the manicinal eleets
dirqualifivd from takine the position of relitor, as the candudate | V0 TG sl GARE R Wil feaard 1o 1he mimicipal eleclions
P R bt o Torvees <2 v senthoretroe by §Opens the deer for deatings of hat kind, 1 have considered
himeelf certainly wonid be under these sane anthorities, but the case to some ctient an the manicinal suthoritiess bt 1)
in this ease where the motite for ust protesting is pretty obvi- {8 €1 T 11c A ot the tve seipal ait] “‘ sy but ‘110
ous, the aequicscence mus=t be seen to be auything but Lama- Statute ¢ !"“‘ ““z‘ say that the mvestiation shall be jn accod-
: quies =l o seel ance with the W soveninge conieste o tions &
terial.  Bestdes, m the case of Mitchell there was i projest | 106 Wit ‘!l'"‘" i v, :’,-f_luff"f"_’ 2 e '}n,l'"!'i‘ lionsg
r the clection was declured = and the course pursued by | Siess mdeed the Statute s hich says the cieetion shall be con-
when the election was declared ;5 and the course parsued by lovted 7z the s 227 23 thase elections. is kel
he candiditte is never quite put out of the question ducted <1z e same manner? as those elections, is held to
the candidaie is never quite put out of the questiute. : Ly ae SCme ! ) .
I think incinle of Jaw aid down by M Ly, €. .. | PRt ail the Jaw as to bad vates, protests, acquicscence, &e.
. Lthink the prmc)xplfi.o an, '(‘:“c“i‘:‘}{' l‘-'! sutcantay, ©. 1o {10 that ss the case, the ciause as to the two days is alko im-
in The Queen ©. Parker, 2 U.C.CP.R 15, appears o PP | ported, aud the retarn of the defendant would be good on that
althouyh the eases g in one impotant paricular distieaish= | onnd, If on the contrary, that clause does not vind, the
able. “There the relator had it is true, “cllx""l!-" assisted e e e one wonid suppose, is not bound by the decisions which
c"‘"‘hd“tf he afterwards applied against.  But 2 main 1"’,""“" relate to mumiespal conicsta.  Nothimner in exther point of view
"fl.u"’ Leeision "_""".!"f laose ‘f’t"d.]’.‘"!:‘"l’l’"’“ of Jb 1S ""Li‘t “r can b more unsatisfactory than the state of the law, as ereated
Felutor cannot ,l""“". "‘é‘}"."i“l""]" ""h‘."“ "1'3 te 'e“’“i’ 21| by the few comprehensive words of this too concise enactmeat,

I e o v s h:as “® v, pere : .. A
certaiy !’_"‘l""-“ l"’:-’. l"t'}‘t el ."; "“’\.lA‘m": t ",‘m;!'u.' rec 0 which direets wost important proceedings 10 be taken, without
acquieseed, or 1o pat the swile propoition iy another s2apiey {gording the slightest bint as to the Law or practice 10 be
he cannot appeal agminst an zet o which he was anset 2 ) o
party. It is not teo much to say that Walker the czududate The remainiue noiut s that frst stated ' .
and” his supporters were here willing enongh 'i\:t:ucs 1o the N.“‘ rematung P;’“f.t '”_‘{“ ] _:‘.’" stated as ‘;’} mﬂpx::xcl!c?._
opening of the poll ou the second day, aithough this refator] ':xmltf(m)' \‘u')lo IVIOUS 0 hjee “;‘;bl)““"c ‘““f“"o .}": practice
happened not to be present. It wonld be inconsistent with l’"’-‘i‘f"{ “:"l"‘l‘l“ ?.“ I"“*-“‘i‘i c"“'b. ¢ P_“.Ti‘“.‘-‘ ;"f“ "‘) ““1’11”.“'
Barl:er’s case amd with the cases on which it rests, 10 permit § Feuty ‘-‘i‘f'“ ‘!’ ieCHonS could "‘.’;’ ¢ rsed, and lor d‘ R pain
a caudidate to have a focus penclentic in such cases—lo fol- | 16ason that the Statete prescribes no practice, and there is
low a centain course apparently 1 his advantage, and being | nOIC. . i .
uitimziely unsuccessful, 10 setaside the election, by himself] A summons was issued calling the parties belore me, and
or onz of his supporiers, because that very course of proceeding | for convenicnee Idirected the fonus of proceeding to be similar
bad been allowed. . 10 those under the municipal rules; but the statute has not

Aunother objection was urged against this relator.  The | dirceied this, and, unless some altertion is made in the law,
statute uuder which we are proceeding, W the cunous insutli- | on reflection, shali not feel warranted in signing a fiat or
cientcy of which 1 shall presently refer, does not suy who may {ordering w writ to issue on any {eture applhications.  The Act
make the objectivn or application, whereas as cuandidute ar { tells us to « investigite,’ but gives not the slightest power to
voler, under the municipal statates s expressly allowed to feompelany one 1o submit to the mvestigruion. I rives power
institute the proccding, 1 have have not seen sy anihority ;1o onder s hew clection, but un means of enforeiny the order.
for a voter making an plication under the 18th Vie. 11}The result is, that the proceeding must, as the law now stands,
soems plain engugh that the candidate, if he thought.at all of { be purely voluatary, and unless parties choose © abide by

The statute says that the judge <hall “investiate ? the
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some proceedingr and decision, they cannot be compe]lcd?oj.

and there js substantially no redress, without an application
to the Queen®s Bench for a quo warranto, just as might have
been made had no such law as this been in fores

The course to pursue would have been plain enough had o
few words been added to this enuctmeri, making the law,
rules and practice as to municipalities, govern schiool cases.
In municipal matters, care has been iuken to provide a clear
Kracuce even to the very forms of wiits. But were I of opinion

ere that a new election ought tc take place, there is no writ
I could order to issue which any returning ofticer or candidate
or present holder of the office could be compelled to obey.
There has been an oversight in drawing the Act, which it
would be well to remedy as soon as possible ; for, the ends of
justice will never be promoted by decisions which cannot be
enforced, or by proceedings as to which there cau be no
certainty. . .

It is perhaps as well that the law is as defective as to the
power us it is respectng the practice ; for, by no practice being
provided, the power to “investigate” and “order” a new elec-
tion, is most atbitrary. The enactment has been copied from
the Act of 16 Vic., giving the same power to the Local Schoul
Superintendent, am‘l’ how these officers have been guided 1n
their decisions or how they have enforced them, it is not easy
to guess. A power so important should be definite, and devi-
sions so material to the public should not be left to be enforced
by mere persuasion, or the direction of the Chief Superinten-
dent, It seems quite plain that under these acts no order
could be enforced, and that therefore it would be worse than
idle to make anyorder. The general power given tothe Local
Superintendent by the Act of 13 & 14 Vic., sec. 30, to decide
scany questions of difference” is open to the same objections.

The objections made by Mr. Davison to the practice pur-
sued in this case, for the reasons just now stated, were, I
think, sound. It was further objected on the same side, that
under this Act the only investiation contemplated was as to
the conduct of the returning oflicer; and further, that if the
votes were to be scrutinised, only those could be impeached,
which were at the time objected to, and that in auy case the
declaration of the voter was sufficient as to his qualification,
as the act requiresthe vote to be received upon the declaration
being made. I do not agree in these views. The investigation,
if to take place at all, must be intended to be complete, and
although true it is, that votes must be received on the state-
ments being made, a candidate must, if he permit bad onesta
be polled, act on his own risk; and when an enquiry takes
place the question will be always whether the votes were gnod
or bad. The penalty for making a false declaration is nat the
only consequence which may follow the propounding of false
votes.

From what has been said, it is plain that in all these cases
much difficulty will be found in procuring evidunce, for there
is no power to issue a subpanm; but in this instance we were
fortunate enough to elicit all the facts by means of the attend-
ance of the parties making affidavits, aud their cross-exami-
nation ; though as to the power to admiuister an oath in such
case, 1 have very scrious doubts.

I have made these remarks, though nat absolutely necessary,
on the merits, but on the view I'take of- the statute alone,
which affords no means of enforcing any «rder I might make,
1 fecl compelled to decline to interfere in this case, and nust
leave the parties in such cases o the same remedies in the
gueen’a Bench as were open to them independent of the

tatute.

The ap‘:licalion is dismissed. No order is made as to costs.

The only points I give a decision upon are the following,
although T have expressed, with some hesitation, opinions
upon some others:

Ist. That 1 have no power to initiate any proceeding to
compel 3 party to vacate the office; and that I was wrong in
signing a fiat, or any formal paper ; and should be wrong if 1
d\mg any writ ® e,

2nd. That defendant had a majority on the first duy, and the
course pursued by the officar, in the absence of protest, cannot
now be jmpeached.

3rd. That the relator, not being a candidate, cannot apply
under this Statute.
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A FIXED TENURE OF OFFICE.

The principle of a fixed tenure of office, depen-
dent on the good conduct of the officer, numbered
amongst its early advocates the most virtiious, wise
and patriotic of English statesmen. When the
blessings of civil liberty began to be more appre-
ciated and diffused, the British nation affirmed and
gave permanence to the principle by legal enact-
ment. .

Improvements affecting materially the best int
rests of a community cannot long exist and be
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operative without men asking why they are not
made of universal application. And we find that
the fixed tenure, established more than one hundred
years ago, has been gradually extended to nearly
every office in the administration of the law in
England—not only to judicial offices, but also to
those of a ministerial character has it been applied.
A proposition so plainly recommended by common
sense, and so ably supported by eminent authori-
ties, could not fail to take a fast hold on the minds
of the English people.

The people of the neighboring country in one of
the ¢ fever fits of excitement which belong to their
political system,” departed from this principle con-
trary to the advice of their best and wisest citizens;
and deeply have they regretted the retrograde move-
ment. Speaking of the judicial system in the state
of New York, and its results, an American writer
says: “If there be anything clear in regard to the
magistracy, it is that the members of it should be
what is called independent—that is to say, not
only indepeudent of the suitors who come before
them, but of the very power which created them.”
e + & «The only mode in which the judiciary
can be made independent is to make them feel
secure of retaining their offices, provided their
duties are faithfully discharged, and by making
those offices so valuable and important that they
will not be regarded by the incumbents as stepping
stones to future preferment, mere rounds in the
ladder of ambition, but as sufficient and reasonable
rewards for years of honourable labour. All this
is of course subject to the qualification that they
are to be made strictly and speedily responsible
for neglect of duty or abuse of trust.,” * ¢

¢ A hundred and fifty years ago the English Par-
liament, sick of the miseries resulting from a corrupt
judiciary,changed the tenure of the office, abolished
their dependance on the Sovereign, and made the
tenure of their existence, dependant on their gond
behaviour alone. From that time to this the Eng-
lish judiciary has risen in characterand influence.”

“We in our supreme wisdom have ingeniously
rejected the whole of the English experience. We
have reversed the process, and whereas heretofore
our judges sat guam dix se bene gesserint, we have
now made the tenure really de bexe placito.” * *
““We have reduced the judiciary to a condition of

dependence, to a degree of uncertainty in the tenure
of their office which would be considered intoler-
able by aclerk in a dry goods store, or the con-
ductor of a rail car.,”” * ¢

“Our judges are changed indeed in their posi-
tion;—now dependant on a bar they ought to
countrol—at the merey of the ebb and flow of the
political tide—subjected to the jealous suspicions
of an army of angry litigants—how is it possible
for them to preserve their dignity, their character,
or cven their self-respect? * »

 Any one who can hug himself into the delusion
that a 1magistracy, situated as ours now is, will
long discharge the duties expected from an upright
and learned judiciary, may be expected to believe
that the laws of nature will cease to hold their
course.” * * ¢ The principles that govern human
conduct are not less fixed than the laws of gravity
and attraction.”

If the wisdom or value of a scheme is to be
measured by its cffects and consequences, we find
inthe judicial tenure, as established in England,—
whether we regard the primary or inferior objects
of the system,—a safe guide, for it has attained the
objects for which it was designed ; while the oppo-
site system in the United States has ¢ rendered the
officer contemptible in the eyces of the community,
and made the office undesirable in the eyes of the
incumbent himself—and tends to leave the judge
who passes through the ordeals of the system,
little respect either for himself or for any principle
of that great science of truth and justice which he
has sworn to administer.”

On a former occasion we noticed the anomalous
position of the County Judges in Upper Canada—
they being neither free from cxecutive dependency
nor placed beyond the control of popular clamour.
The tenure was at one time during good beha-
viour; the Act of 1646, a hasty and unwise mea-
sure, made the tenure during pleasure ; it prostrated
the judges at the feet of any dominant power of
the day—left them open to attack from any disap-
pointed litigant, and exposed them to machinations
which, however groundless, would invariably affect
their after usefulness.

What is the nature of a tenure during good beha-
viour 2 to act with justice, integrity and honour,
and to administer justice speedily and impartially,
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is good behaviour, Tt is the tenure by which the
Judges of the Superior Consts now hold oitice 3 and
the tenare of all judges should be the sume. Al
the arguments io favor of a fixed tenure apply with
pechaps greater {orce 10 County Judges than to
Judges of the Superior Conrts—ithie former being
sole judges—being brought into muore diveet per-
sonal contact with litigants, and being in every
way more exposed to the shafts of personal and
party rancour.

Both classes—Superior and Co. Court Judaes—
have similar dutics, civil and eriminal, to perform.
The only distinction consisting in the limit as to
jurisdiction—but whether jurisdiction covers cases
Jor one.hundred or one hundred thousand pounds,
can make no difference. The idea of judicial
independence has no relation to that of amouant of
jurisdiction. If the interests of socicty require this
independence in the one case, they must equally
require it in another.  But it is said that the difli-
éulties in case of impeachment are so great that it
would be inexpedient to apply the wmode of trial
appointed for Superior Court Judges io Judges of
County Courts, and therefore the reason of a tenure
to the latter duving pleasnpe. 1t is asserted that
practically they ,hold during good behaviour, as
they are not removed unless misbehaviour is estab-
lished. How established, and before whom? Not
on public, open trial; before a Court governed hy
fixed principles—but by a paper trial befere the
executive of the day, and without those safeguards
which are necessary to secure a trial to the satis-
faction of the executive, the public or the individual
affected. The present system is better caleulated
to screen misbehaviour than to insure its punish-
ment; it is, except in glaring cases, a weak and
an irregular instrament for securing the object it
aimsat. We have noticed the suggested difficulty,
but in reality it is beside the question—it only
serves to divert attention from the main proposition.
Should Judges be liable to be turned out of office
for-any cause except misbehaviour or inability ?

The mode in which misbehaviour or inability is
to -be ascertained is a minor, a sabordinate consid-
eration. Lect the power to investigate and adjudge
be placed in the hands of one Judge, or of several
in existing Counts, or in a special tribunal, (it mat-
ters not,) only let a grave enquiry of the kind be

conducted publicly and openly before a suitable
tribunal, acting on defined principles, and incapable

of being allieted by irregular influences.

The Parliament is now in session, and the remedy
must proceed from the Legislature.  Will it be
applied? or will this important matter be crowded
ont by the thousand and one measures of party,
political or Jocal prompting, or laid aside till a
more convenientday. Sarely it cannot be neglected,
for we believe there are not ten intelligent men in
the conntry opposed’ to a fixed tenure for Judges.
Indeed it is diffienlt 10 lay hold of anything in the
shape of opposing argument, however feeble, with
suflicient steadiness for the purpose of discussion.

T. & J. W, JOHNSON & CO’S. PUBLICATIONS—INDEX
TO ENGLISH LAW REPORTS FROM 1613 10 1836.

In referring to to Mr. Mowat’s lecture in a former
number, we took oceasion to notice the value to
the profession in Canada of American reprints of
English works ;—and expressed an opinion that
unmautilated reprints by reliable publishers, with
notes from men of recognized ability, were infi-
nitely more valuable to the Canadian lawyer than
the English books. We have had oceasion lately
to examine recent republications by Johnson & Co.,
Philadelphia, and find in their books additional
and very ample evidence of the correctness of our
remarks.  Smith’s Landlord and Tenait, by Maule,
annotated by BMorris; and Switk’s Law of Real
Property, with notes by Rawle: these we mention
for example, as the first occurring to us in the
numerous list of recent issue by the publishers we
have named.

Few can understand the expense, the labor and
the cnterprise necessary to a prompt and accurate
reprint of a law book, the addition of notes and
reference to American cascs, while adding to the
value of such works, must necessarily draw largely
on the mental and business resources of annotators
and publishers; but Johnsor & Co. have proved
themsclves equal to the arduous undertaking. We
have only to point to their advertisement to satisfy
our rcaders of the remarkable promptness with
which standard text books and Zafe Englisk cases
have becn reprinted by these eminent publishers.
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Their Index to the whole body of Common Law
Cases decided in England from 1813 to 1856,
occupies another ground; and it is with peculiar
satisfaction we direct attention to a work which
possesses the merits of a digest without its defects.
As a convenient book of reference its value cannot
be over vated. We have examined it with much
care, and commend it strongly to the notice of the
profession here and at home. One point giving it
peculiar value to us is this, that the references are
to the page and volume of the English reports, as
well as to the American Philadelphia reprints.—
The arrangement of the work is admirable; the
divisions of the subjects bear the impress of having
been settled on scientific principles: the numerous
heads, and the multiplication of sub-hcads, tend
greatly to facilitate research. Throughout the work
there is a studied conciscness of expression, yet at
the same time sufficient is set down to show the
points involved, and to exhibit a brief but clear
outline of the copious matter referred to.

The work is so planned as to be a gunide, and
the best guide we know of) in ¢ exploring the vast
body of the law” it embraces, and of which it is
in fact an outline chart.

We shall be pleased if by any testimony of our
approbation we can aid in the circulation of the
work.

LAW REFORM.

There are many very important measures of law
reform now before Parliament. The Bills most
important are those : To amend the law respecting
appeals;—To amend the act authorizing limited
partnerships ;—To amend the Common Law Pro-
cedure Act, and facilitate remedies on bills of
Exchange and Promissory Notes;—To amend the
law in relation to Adultery and Seduction ;—For
the appointment of County Attornies ;—To amend
the laws with respect to Wills ;—and, To further
modify the Usury laws,

The County Attornics bill is an cxcellent mea-
sure, sound in principle, and very few objections
to its details. The two most prominent features
are to provide for the proper conduct of criminal
cases at the Courts of Quarter Sessions, and for
advice and assistance to Magistrates in discharge
of their duties.

o
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The want of regular counsel for the Crown at
the Sessions has long been complained of, and was
a prolific source of injustice and oppression on the
one hand and too often of impunity to erime on the
other. Parties were compelled to prosecute if they
lodged an information ; compelled to pay Counsel
out of their own pockets. There was consequently
a disinclination to procecd against criminals, and
justice was defeated. Again, parties prosccuting
did not know what evidence would be required,
and offenders escaped for lack of proof that might
have been obtained. But the grand defect lay in
requiring or allowing public prosccutions to be
conducted by private individuals—permitting them
to shape a charge of a public nature as their private
feelings urged. Another povision—advising Magis-
trates is mast important. The laws for the summary
conviction of offenees, are most numerouns and in-
tricate, and are increased every Session.

It is quite unreasonable to suppose that the Mag-
istracy could be able to deal with all these cases,
without occasionally needing advice ; ard to com-
pel unpaid Magistrates to pay moncey out of their
own pockets for the public benefit is unreasonable
in the extreme. This bill gives them the right to
obtain advice from the County Attorney, who is to
be a Barrister of some years standing. There isa
fee of 23s. allowed to the County Attorney for con-
ducting every criminal case at the Qnarter Sessions.
We think this is too little—50s. would not be too
large a fee.

We sincerely trust the measure, in some shape,
will become law.

The bill to further madify the Usury Laws is a
move in the right direction, and will in cflect reduce
the rate now actually paid. A greater rate than 6
per cent. is now every day virtually taken by pur-
chasing notes, mongages, and other securitics, at
a discount, and no legislation will or can prevent
parties obtaining for the use of money what it is
worth in the market.

The bill enables any rate of interest agreed on,
not exceeding——per cent, to be recovered; and
where no rate of interest is specified, money is to
draw seven per cent.  The blank, we think, might
be filled with ten per cent: money is now worth
that at leaat.
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POINTS OF PRACTICE IN THE COUNTY COURTS.

We have much pleasure in giving a prominent
place to the subjoined letter from Judge Chawett.
It is by communications of the kind that the prac-
tical value of the Law Jowurnal to Local Courts’
practitioners is made apparent, and the growth of
an uniform procedure encouraged—and we are sure
our rcaders will appreciate the learned Judge’s
manifest desite to promote efficiency in the system
he has so many fellow-laborers in working under.
GENTLEMEN :—

In compliance with request in Law Journal to see how far
Practice agrees in different Counties :

In Essex, as to Costs—The same view was taken as in
Couller v. Willoughby, in Simcoe, by Judge Gowan, and
afterwards by Mpr. Justice Buras, in Chard v. Lout, U. C.
L.J., 227

Tssuec Books are delivered and Records entered mercly,
(without being sealed or examined and passed by Clerk) asin
Superior Courts, as being the correet practice under 19th sec.
C. L. P. Acts—there being nothing in the unrepealed 30 sec.
8 Vic., cap. 13, preventing it, but rather requiring it.  The
words are, <« plaintiff shall prepare and enter N. P. Record
with Clerk.”

As totime to plead reply, &c., the 9th section of 8 Vic., cap.
13, is considered as virtually repealed by 102 and 112 secs.
C. L. P. Act, adopted in County Court Act—thereby allowing
cight days instead of four. ‘The 46th sec., 8 Vic., requiring
prisoner to plead in four days, 1s repealed—no doubt with the
intention of allowing eight days in all cases in County Courts,
which was often really necessary under the old practice. The
22nd and 24th secs. C. L. P, Act made applicable to County
Court, when defendant in custody, or on special bail, makes
proceedings to judgment, same as in Supetior Court.

Yours, &e., A. CuczwerT,
Saxpwicn, Feb. 7, 1857,

THE COMMON SCHOOL LAW,

We direct attention to an important decision by
Judge Cooper, (Regina cx rel. Walker v. Reynas,)
published in this number: the copy has been cor-
rected by the learned Judge.

The subject is very fully examined by Judge
Cooper and difficulties disclosed, which are likely
to prevent the provision for the trial of contested
elections being satisfactorily acted upon by the
local Judges. It is most important that there should
be no vague legislation respecting our school sys-
tem, and when reasonable doubts occur they shounld
be removed by the Legislatare,

MONTHLY REPERTORY.

CONMON LAW.

EX. ANDREWS v. SaNDERSON AND Nicuors.  Jan. 30.

Execution—Sheriff—Ca. Sa. afler scizure under £%, Fa.
abandoncd—Returned,

Where goods have been seized under a Fi. Fa., and the
Sheriff has abandoned the seizare at the request of the evecu-
tion creditor, a Ca. Sa. cannot be executed until the Sheriff
has made a Return to the Fi. Fa.

EX. Tiiomas v. PACKER. Jan. 8.

Landlord and Tenant—Condition of Re-cntyy— Forfeiture
by nonpayment of rent—Conditions implied where tenant
over.

A tenant held over under a Lease contuining a condition for
re-entry on nonpayment of rent and paid rent. Held, that
tenancy from year to year thus created was subject to the

condition.

EX. TURNER AND STEERS v. JoNEs.  Fleb. 9,11,

Attachment of debts— Effect of attachment order—Payment
undvr atluchment order—Notes given by garnishee (o
judgment creditor—Bankruptcy of judgment dcblor—
Statute 17 & 18 ¥ic., cap. 125, secs. 6{, 62, 65,

G., a judgment debtor, had a claim against J. for £300, pay-
able undera contract of sale, by which J. agreed to pay G.
£400—£100 in cash, and the residue by three bills for £100
cach, payable at the end of June, July and December respee-
tively. A judgment creditor of G. served upon J., at a period
anterior to the time the first bill would have become due, and
when no bills had been %riven, an order to attach all debts due
or aceruing to G. to satis{y a judgment of £501 against G., and
requiring him to show cause why he should not pay the money
to the judgment creditor of G. J. (the garmnishee) gave the
judgment creditor his three promissory notes for £100 each,
payable at the times when the bills were to fall due under
i)he ]::ommct with G. (the judgment debtor.) G. becamea

ankrapt.

Held, that his assignees were entitled to recover the money
from J. (the garnishee) as the service of the order of attach-
ment, and the givm&of the promissory notes did not discharge
the debt as against the assignees of the judgment debtor, or
prevent its passing to them.

Semble, first, that in order to discharge the debt as against
the judgment debtor, payment to the judgment creditor by the
garnishee must be under the compulsion of an order requiring

lim to pay, or under the process of the Court, and the mere
order of attachment is not sufficient to justify him _in paying
the judgment creditor._ Second, that to discharge the (ﬁabt as
against the judgment debtor, the garnishee must do what his
obligation to him requires.

2.P. VORLEY V. BARRETT. Nov, 7.

Pleading—Equitable replication—Principal and surety—
Discharge of principal by mistake.

Declaration by a co-surety for money paid. Plea, that the
plaintiff had discharged the principal without the defendant’s
consent. Replication on equitable grounds : that the principal
was discharged by a mistake in the drawing up of the agree-
ment contrary to the true intention of the parties; and that the
real and true agreement was in all respects performed by the
parties thereto.  Hcld, that the replication was a good answer

to the plea.
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Per Wintes, J.—Where bath plea and replication are on
equitable grounds, the repheation only cin be considered on
equitable grounds. Where the plea is 01 legal grounds and
the replication un equitable grounds, the latter may be gow
either un equitable or on logal grounds.

iniing

ey

EX. Crarke v. Lavrie P.O. Nov. 19.

Pleading— Equitahle plea—Trust—Pledge of dividends by
married woman being cestui que trust—~Potwer of allorney.

The trustee for the payment of dividends on stock to a mar-
ried woman, gave a power of attorney to bankers in London,
empowering them to receive the dividends and pay them 10
her. Sho went with her husband to Brussels, aud the divi-
dends were paid to her, acconling to her directions, throngh a
bank there.  She and her husband received the amount of a
dividend before it was due, from the Brussels bankers upon an
agrcement that the Brussels bankers should receive and retain
the dividend when it became payable. Subsequently to re-
ceiving the money, and before the dividend was due, she
revoked the authority to the London banhers to receive the
money ; they, notwithstanding, received the dividend and paid
1t over to the Brussels bank, by whomn it was retained.

Held, that these facts offered no answer to an action by the
trustee against the London bank for the recovery of the divi-
dend.

Held, also. that althouzh the defendants might not be an-
swerable in equity, the Court would not give Teave to plead
the facts on equitable srrounds, inasmuch as a Court of law
could not atlord complete reliet.

EX. DixcLy v. Ronixsov. Nor. 25,

Garnishee—Altachment of debl—Property of wife of judg-
ment creditor—Savings Bank annuities—Contmon Luw
Procedure Act, 1854, sec. 61.

Money due in respect of Savings Bank annvities to the wife
of a judgment creditor, cannot be attached under the garnishec

clauses of the 17 & 18 Vic., cap. 125.

C.P. MATIHER V. LorD MatnsToNE.  Now. 22, U4,

Bill of exchunge—Renewal of forged acceplance—Onus of
proving consideration.

M. having accepted bills of exchange for the accommoda-
tion of V., upon a bill presented by the plaiatiff, as indorsee
to him (M.) for payment, believing it 1o be one of the bills
accepted by him for the accommodation of V., paid the inte-
rest, and gave a fresh acceptance in lieu of the one presented.
The latter turned cut to be a for«e?’. An action being brought
by the plaintift against M. on the fresh genuine acceptance in
which action M. proved the forgery :

Held, that it was incumbeunt on the plaintiff to shew affir-
matively that he was a boné fide holder for value of the forged

bill.
C.P. Nov. 24,25, Dec. 1,2,
{Jan. 12.
Practice—Counsel and client—Attachment to enforce ar-
rangement at Nisi Prius—Filing affidavits in answer.
. Where one judge difers from the rest of the court, a writ of
attachment will not be granted.
Where an arrangement was entered into by the counsel on
both sides at Nisi Prius, the attorneys also being present:
Held, (per CrowpER, J.) that without deciding whether the
agreement ought or ought not to be held bindingon the client,
by reason of the attorney’s tacit acquiescence, an attachment
ought not to be granted for contempt against a party who,
having given no =pecial authority for the purpose, refuses to
perform 1t.

SWYNFEN V. SWYNFEN.

URNAL. $9

The proper time to file affildavits in answer to the aflidavits
ustil by the other sule in showing canse agaiust a 1ule is after
the court his heard the latter athidivits read, and is of opinion

1| that they ought to be nuswered.

EX. St v O'Brign, Junranp v. Ricuxs,  Aov. 18.
Practice—Change of venue— Affidavit— Use and occupation.

The venue will be changed in actions for use and oceupation
on an affidavit that the cause of action arose in the county to
which it is desired to be changed, and not where it is laid, and
that the witiesses of the party making the application reside
there, unless it be shown in angwer that the cause may be
niore conveniently tried in the county where the venue is aid.

EX. HART v. DenNeY. Jan. 20.

Pructicc—Payment of money into Court—Amendment—
Wrongful dismissal.

The plairtilf complained of a wrongful dismissal, alleging
the hiring to be for a whole year. ‘fhe Court retused the
delendant liberty to plead, with a denial of the dismissal, a
plea that the contrict was subject to the condition that the
hiring should be determined by giving three months® notice,
and payment into Court of £29; {i)ut the Court intimated that
the plawtift should not be atlowed to amend at the trial, except
on the terms that the defendant should be in the saume situa-
tion as if the money had been pawd in with the pleas.

Is re (AN ATTORNEY.) Jun. 20.

Practice—Attorney—Amendment.

Where a rule Nisi for an attachment against an attorney is
obtained on the last day but one of term, plaintiff cannot be
required to show cause at Chambers without his consent,

B.C.

B.C. L.eE v. SaNDELL. Jan. 31.

Affidavit in support of suggestion to deprive plaintiff o
Cosls—llearing——i»fcrcncc fro»lt”}aclz 7o
In support of a rule to enter a suggestion in order to deprive
plaintift of costs in an action on a bill for £20, the affidavit of
A. stated that the cause of action arose in a material point
within the jurisdiction of the City Small Debts Extension Act;
that at the trial B. was called as a witne:s, and stated that he
endorsed the bill to the plaintiff within that jurisdiction, and
that C. beingalso called stated facts confirming B.%s statement.
The aflidavit of B. and C., m opposition o the rule, positively
stated that the bill was endorsed to the plaintifl out of the juris-
diction of the city court,
H1cld, that the affidavit of A., in support of the 1ule, stated
hearsay evidence in opposition to the positive oath of B. and C.
and was insufficient, and that the rule must be discharged.

EX. Browx v. FosTER. Jan. 28,

Privileged communication—Knowledge of document acqui-
red by counsel at trial—New trial—Strong observations
of Judge.

A barrister attended as counsel for B. on the oceasion of two
examinations before a Magistrate ou a charge of embezzle-
ment against B., upon both of which, a book into which it was
B.%s duty to enter sums received by him for his master the
prosecutor, was produced and put in evidence on behalf of the
prosecution. On the second examination B.%s counsel pointed
out to the magistrate an entry under the proper date of the
sum 1o which the charge referred, and he was thereupon dis-
charged. B. brought an action for malicious prosecution against
the prosecutor, at the trial of which it was suggested that the
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entry had been made by B. after tho first examination, and it
was proved that the book was nzeessible to him.

Held, that the counsel who had appeared for B. at the
examinations before the magistrate, might be exammed as to
whether the book contained the entry on the first examimation.
It is no ground for a new trial that the judze who tried the
cause has pressed any particular part of the evidence strongly
on the jusy.

Q.B. O’Toore v. Por1s.  Nov.25, Jun. 14.

Practice— Arbitr ation on cause and all matters in differ-
ence—Time for siging judgment—Common Law Proce-
dure Act, 1852, scc. 122, Rey. Gen. Hil. T 1853, sec. 170,

Where, by order of ANist Prius, a verdict has been taken
snbject to a reference of the cause and all mnatters in ditference,
the successful party may sign judgment, notwithstanding the
time for moving to set aside the award has not clapsed.

B.C. Russetr v. DoEL AND ANOTHER, Jan, 30.

Practice—Attachment for not answering interrogatorics—
Personal service.

An attachment for not answering nterrogatories under the
Common Law Procedure Act, 1851, will not nnder any cir-
cumstanees be aranted, unless it appear that persunal service
of the rule A7st has been effected.

Recixa v, Ganperr.,

C.C.R. Jan. 31.

Larceny as servant—Enbezzlement—-Evidence~11 & 15
Vic., cap. 100, sec. 13.

Where upon an indictment agaiist a defeudant as servant
for stealing there was no connt for ¢cinbezslement, but there
was evidence of embezzlement, but not of stealing, and the
jury found a general verdict of guilty, this count quashed the
conviction.

———

NOTICES OF NEW LAW BOOKS.

Tue PrixcirLys oF THE Law or ReaL Propenty, intended as
a first book for the use of Students in Conveyancing, by
Josnua Wirriavus, Ese., of Lincoln’s Inn, Burrister-ut-
Law : Second American, from the fourth English, edition,
with notes and references to American decisions by Wir-
11aM Hesny Rawre, Author of a T'reutise on Covenants
Jor Title.

Of the merits of this excellent work we need say nothing—
it is so well known as to need no commendation at our hands.
The edition before us has an advantage over English editions
in being carefully annotated by Mr. Rawle, and the American
cases on the subject collected and arranged in the notes. The
American Editor, keeping in view the original plan of the
work, has not attempted to compmle local Statutes, but has
endeavored, and successfully, to illustrate the general princi-
ples of real property in the United States.

We have no hesitation in recommending this edition to
Students and members of the profession. Mr. Rawle has
added largely to the value of the work by his learned notes,
and they give it peculiar value to us in Canada, the circum-
stances of both countries (Canada and the Umited States) in
respoct to real property and its conveyance, being so much
alike.

CORRESPONDENCE.

7o the Editor of the U. C. Law Journal.

Sir,—1 notice in the last two numbers of the Law Journal
that several cases are published as having been reported by
mo, which were in reality reported by the late Mr. Talbot;
and I deem it but due to his memory to correct the mistake.

Many of these cases were collected arnid sent by me to Mr.
Harrison, subscquently to Mr. Talbot’s decease; and hence,
perhaps, the supposition that they were repotted by me.

I cite you a list of the cases referred to, in order that, should
any collection of these labours of Mr. Talbot be made here-
after, his memory may receive the credit to which his ability
was so well entitled.

The following cases, published in the December number of
the Journal, were reported by Mr. Talbot, viz.:

Chard v. Lout, Oct. 8, 1856; Rosse v. Cumming, Oct. 4,
1856 ; Mctropolitan Building Society v. McPherson, Oct. 3
and 4, 18563 Retlly v. Clark, Oct. 6 and 7, 1856; Curruthers
v. Dickey, Sept. 16, 1856 5 Moberly v. Baines, Sept. 18, 1856 ;
Swan v. Cleland, Sept. 20, 1856 ; and in the January number,
the following: Street v, Cuthbert, Oct. 4, 1856.

Absence frum home is my reason for not having made this
correction before now.

I an your obedient servant,

Oscoove Hart, } T. Moore Bensoy.

February 9th, 1857,

{Mr. Renson naturally feels sensitive, as every honourable
mind would, on the subject to which he refers. We very wil-
lingly insert his letter, and regret the mistake into which we
inadvertently fell.—Epbs. L. J.}

D

THE DIVISION COURT DIRECTORY.
Intrndedl to show the numter, limits and extent, of the several Divisson Counrts
of Upper Canada, with the names and addresses of the Oficers—Clerk and
Builil,—of cach Division Coust.t

COUNTY OF BRANT.
Judge of County and Diviston Courts, STepues Janes Joxes, Brantford.

Frirst Divisin Court.—Clerk, ncnr}' Racey—Brantford P.O. ; Badyfs, William
Youngand Damel Costelis, ) ord PO, ; Limuts—The town of Brant-
ford, and that part of the township of Brantford not included in the other
Divisions thereinafier mentioned.

Setonid Division Court.—~Clerk, John A. Penton—Paris P. O. ; Badiff, Roger
Brovkstanks—Pars 1O, ; Luntits—'The town of Paris. that part of South
Duntrics, west of Lots 13 in the several concesstous, and that part of the
first concession of Bruntford, and of the Gore between Sonth Dunifrics
and Brantiord lying south of the above desctined porton of South
Dusfrics.

Third Division Court.—Clerk, Samucl Stanton—St, George P.O. ; Bailiff; Albart
Huson—=3t, Gearge P O.; Limss—"The remainder of South Pumfries
and of the fiest coneession and Gore of Brantford,

Fourth Division Court.—Clerk, Leander D, Marks—Burford P. 0. Bailyff,
Williaum (1. Serplc—llur}‘nnl P.0.; Limits—The ten northeri conces-
gions of Burford, and the fiest ten lots in 2nd, 3rd, 4th and 6th concessione
Brautford, and that part of the Kerr tract immediately south thereof,

FiftA Division Court.—Clerk, Janies Malcolim—Scotland P, O.; Bailiff, Andrew
Malcolm~Scotland P.O. ; Lunus—The ownshupof Oskland, the remain-
der of the mwnsh;p of Burford, aud the first five lots in the ranges east
and west of the Mount Pleasant Road wn the township of Brantford.

Sixth Division Court.—Clerk, Robert Wade—Tuscarora P. O.; Badiff, James
Spencer—Tuscarorn P.O.; Limits—The towuships of Onondaga and
Tuscarora. aud that part of the xownsh\l\: of Brantford south of the Hlam-
ilton Road, and cast of Fairclilds Creek.

1 Vide obeervations ante page 198, Vol. I, on the utility and necewity of chis

Tuzectary,



