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DIARY FOR NOVEMBER.
\

} Mon. 41 Saints.
ity S‘UN 24th Sunday afier Trinity.
“ Fri |, Examination of Law Sludents for Call to the
Bar,
b, Bat .. Exanination of Articled Clerks for Certificates
Y 8 of fitness. -
15 SUN. 25tk Sunday after Trinity.
1 Mon, Michaelmas Term hegins,
i Tues, Examination for Osgoode Hall Scholarships,
* Wed. Last day for service for County Court. Interim
Examination of Law Students and Articled
1 Clerks.

- Prid, Paper Day, Queen’s Bench. New Trial Day,
%, Comon Pleas,
- Bat,, Paper Day, Common Pleas. New Trial Day.

2 Queen’s Bench.

w SUN 261, Sunday after Trinity.

* Mon, Paper Day, Queen’s Bench. New Trial Day,
Y Common Pleas.

" Tues, Paper Day, Common FPleas. New Trial Day,

Queen's Bench,

. Paper Day, Queen’s Bench.
Common Pleas. Last day for setting down
and giving notice for re-hearing.

. Paper Day, Common Pleas.

Ti.. New Trial Day, Queen’s Bench,

.. Declare for County Court.

. 1st Sunday in Advent.

. Paper Day, Queen’s Bench.
Common Fleas.

. St. Andrew. Paper Day, Common Plens.

¥ Trial Day, Quecen’s Benel,

New Trial Day,

New Trial Day,

New

THE
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DEATH OF THE CHANCELLOR.

Itis with feelings of extreme regret that we
k:“' to record the death of Phillip Michael
0 tthew Scott Van Koughnet, Chancellor of

g Uario, at his residence in Toronto, on Sunday
§ ™ "th instant.

The Chancellor had been in bad health for
"p‘lle years, but none anticipated such a

*dy termination of his brilliant, though

% career. The blow was a sad one to his
u ;Y friends in private life, whilst the Bench

the public can ill spare the vigorous

g, SO much benefit in the west wing of
Y %00de Hall. We shall hereafter refer more
% ®agth to the life and services of the late
- Udgq

qnge Court of Error and Appeal will sit for
~ " "ISpatch of business on 8rd January, 1870.

‘ff':.’f\)rThe Toronto Winter Assizes have been fixed
iy, 10th January next. Mr. Justice Wil-
Will preside.

Sllect and well stored mind that presided

THE NEW LAW FOR THE MORE
SPEEDY TRIAL OF PERSONS
CHARGED WITH CRIME,

A short act passed in the last session of the
Parliament of Canada makes an important
change in respect to criminal procedure in the
case of persons committed to gaol charged
with crime. It is one of those gigantic strides
in legislation, the full bearing and extent of
which is not at first fully perceived, but when
brought into use, and its value seen, we all
are apt to wonder why it was not long before
placed on the statute book.

The statute, entitled *“ An Act for the more
speedy trial in certain cases of persons charged
with felonies and misdemeanors in the Pro-
vinces of Ontario and Quebec,” was introduced
in the House of Commons by the Hon, John
Sandfield Macdonald, Attorney-General for
this Province, in a brief, incisive speech, ex-
plaining the nature of the change, the objects
it was designed to accomplish and the evils it
was intended to remedy. 'The measure at-
tracted attention from all parties, and secured
universal favor and support. Intended by the
Premier of Ontario to apply only to the Pro-
vince of Ontario, leading lawyers and mem-
bers representing the views of the Government
in the Province of Quebec claimed that it
should be extended to that Province also, and
8o, finally, the act was passed.

Never was an act making so serious a change
passed with less objection. We are not sur-
prised at this, however, in respect to the Pro-
vince of Quebec, where the system of trial
by jury is not interlaced with its procedure
civil and criminal, as it is with us; nor
would the intrinsic merit of the proposition
explain its ready acceptance even in the Pro-
vince of Ontario, had not the public mind
been for some years tending, in a measure,
towards a more satisfactory, prompt and
economical mode for the decision of questions
of fact than trial by jury affords. Spurned at
first, then listened to coldly, finally adopted,
the partial disuse of trial by jury is now

.quite within the memory of the public men

of the day; but since the first considerable
inroad was made in that system, little or no
progress has been made. Our apathy, or, it
may be, our conservatism in legal matters
stood in the way of further material progress
until within the last few years, when modern
enlightenment and the clamor for economy

,
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snd speed in administration, if not the steady

tide of human progress has opened to us
sounder and better ways of dealing with legal
procedure. The first great step was in the
establishment in Upper Canada of a complele
system of local administration which provided |
crown prosecutors in every judicial district in |
the country, & body of o:ﬂcers, trained men, ;
taken from the bar, appointed by the Crown,
and directly under the Government, to con-
duct and direct prosccutions against persons
charged with crime.  Since the federation of
the British American Provinces, trial by jury
in Ontario has been seriously curtailed by two
acis of Parliament, and the idea seems to be
gaining ground, that the mode of disposing of
cases both civil and criminal by a judge alone |
will be the rule rather than the cxeeption,
and that the Benthamite idea of * single sented
Jjustice’’ will supersede the jury tribunal, which
muny in the present day believe fails in most
cages {o answer uny valuable purpose.

The design of the act before us shortly
stated, is this: to secure the trinl of persons
charged with crime with the least possible
delay and at the least possible expense. Not
that proceedings are intended to be hurried :
furward with reckless and indecent haste, or,
to use the language of Mr. Justice Gwynue's !
address, elsewhere appearing, that “aslipshod
mode of administering Justice, whick is far '
from the ir*eation and design of the act, and
which would mar itz provisions and deform
its symmetry,” should prevail, No; on the
contrary, it was manifestly intended that the ¢
tribunal estabiished under the act should ful.
low & procedure ruited to “single seated jus-
tice," and ealeulated on the one hand, (o gunrd,
a3 fur ag possible, against a failure of justice, |
and, on the other, preserse 1o persons
charged with eriines all proper safeguards
against indefinite charges as well as {o pre-
veut too hasty proveedings aguiost thom,  In |
esplaining the powers and purposes of the |
new tribunals, we shall speak of them as
their practics hus been elaborated in detall, .
under & uniform cude of rules in force iu ;
every county in Ontario.  On annther oo !
casion, we purpese spenking in respect to |
these rules, devised by the thres senior mem- |
bers of the Board of Couniy Judges, and
which, under the fostering approval of the
Attornpe.dienernl, are now the law of the |

everal ot i

, districts, each composod of one or m

© sittings are appointed, bt the eonrt sits from

T way as i other ¢

- nature of the charge, extends to * all offenes

. eeery erome, 2hort ar'a capital Felony, knoes -
ot the Laie ;) and

. commilted to ganl on such charges and a®

It is & matter of regret, we think, thyt
new law has not force all over the Domigf
that it has been extended only to this
vince and the Province of Quebee. W,
not know® how the Maritime Provinss’
circumstanced ; but for thiz Provines, ss
be expected, thu act has ¢ pecullar Filivi
Ontario is divided into thirty-six judi

countics, with a rezsident judge in each jml\.
cial d\-tmt who presides over all the lgm
courts, civil and criminal therein, each wiiy
compiete court establishment, with Sherip =
and other ministerul oflicers, & court housg,
and gnol, as in ¥n lish countier, and wity
moreover, a local ollicer, whom they have not
in England, « doeal crown prosceutor, to b,
charge of and conduet eriminal prosecutions
in cach judicial district. 1 this Provine,
therefore, the aet comes iuto full operatio
without complication or disturbance of exiat.
ing institutions, amd s, it seems to us, in ope.
sensg, the necessary compliment to the exesh
lent system which was intreduesd by Sir Joha
A. Macdonald by the Couny Urown Attoraey
Act.

By the act now under cunsideration, eh
Ineal judge in Ontarie sitting under the peec
visions of the statute, and for cvery purpes
connected with or relating to the trisd of offen
ders, is crented a court of reeord. No regule

Ty

time to time as oeension may require. The
Cleck of the Pesee ix appointed (o ant as ek
of the court, and the sheritl acts in the ame
tninal eourts,

Phe jurietiction of the vourt, as respectathy’ |

for which & prisoner may be tried at a Gengal
Session of the Petee,™ ity other wonidy, to noarly

i convicted, * such sontuw
a2 the laws allows and the judge thinks right”
moy he passed upen the eonvicted persit
The jurisdiction, however, is Hinited (o persei

R N L N N

senting to be tried by the judge.
The proesdure iz this: within twenty B8
hours afler & prisoner is committed to gaol 1 5
trinl upon any such charge, the sheritl nob 3
fies the judge of the fact, and when the bl
prosecutor is ready 1o procesmd {having recdvis
and examined the depocitions and pﬁﬁg
w hivly the law reguires to b tatd before KR
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4he purpose) be informs the judge, and an
rder ie at once issued, and under it the pri-
soner I8 brought before the judge in ¢, en court,
A formal aceusation in the nature of an indiet-
ment deseribing the offence {prepared in the
meantime by the publie prosecutor from the
depositions, &e.) is then read to the prisoner
by the judge, as the charge against him, Tho
prisoner s then informed by the judge that
ke has the option of being forthwith tried
by the judge without the intervention of &
jury, or remaining untried till the next Court
of General Session of the Peace, or Oyer
and Terminer. If the prisoner, as he has
aright to do, declines the Jjurisdiction and
demands & jury, he is remanded to gool If
he consents to be tried by the judge, he is
at once arraigned and called upon to plead
{o the nccusation, If the prisoner pleads
uguilty,” sentence is at once passed. If his
plea be '*not guilty,” his trial is at once pro-
ceeded with, if the erown and prisoner are
both ready, or il not ready, the proecedings
are acjourned to an carly day. On that day
the trial is entered upon, but may be further
adjourned in the diseretion of the judge for the
purpose of completing the eeidence for the
aown, that is, before the prisoner hus gone
into hig evidenee; or to enable the prisoner to
producc other and further evidence, of which
he was not aware at the time he entered on
his defenee, as being materia! thereto.  The
rule s tu the other proceedings and as to
evidence at the trial ix the same as i ordinary
etases, and before passing sentence upon tho
prisoner the rame questions will be asked as
in other criminal courty, and if the prisener
has anything to urge why judgment should
be arrested, or why sentence should not be
passed, it is to be heard and determined by
the court, None but Barristers-at-law will
bs heard as counsel,

This, in very brief outline, ix a summary of
the constitution of the court and its procedure.
We have heard objections to this new law by
gome *that the power is too large to bo vested
ina vingle individual,”  As regards the luw in
meh case the judge has nu greater or larger
powers than the judge acting at the * Seasions”
ar “ Assizes;” but in being solo judge of
the facte, and zubatituting tho judge for
& Jury, Lis powers are ceriainly new. ..
doubt the step iz & bold and declded ane, bot
i offerod asan effort in the way o1 rondgring

»

justice more expedient and satisfactory to the
public at large. As such, wo accept it, and
believe, with propor eare in adminiztration,
the new courts will be a great improvement in
the criminal Jaw of the country. We have
heard again that certain of the judges shrink
from the work ag an unpleasant and painful
task, but it iz now a duwty on their part to do
all in their power to give beneficial effect to
the law, and if only zesl and courage with dis-
cretion he brought to the work, the new law
must be & success ; and we arcue most favor.
ably from the fact that the judges, one and all,
have joined with such harmony towards «
settled procedure.

It was the saying of a profound thinker,
that, in respect to alterations in the law, “itis
good not to try experiments except the neces.
sity be urgent or the utility evident.” We
agree in this, and will call attention o a few
matters showing, we think, conclusively that
some change was called for, and that the sub-
stitute for the old procedure is vastly superior
to the latier, and more ecaleuluted to render,
in the language of the Attornay-(iencral, “the
administration of eriminal justice more expe-
ditious and satisfactory.”

Who wiid not adwmit that it is o matter of
hizh econcern that persons m prison should ve
speedily teiedy i innocent, they have the ear-
liest opportunity for showing ity ifiguilty, theie
prompt punishment is sccured, w matter of
almost equal importance.  If the offunce be
trifling, the thne ef imprisommnent between
committal and triul will often be a far greater
punishiment than the offence calls for. Im-
prisonmont in & common gaol, it will also be
admitied, is ealeulated to injure and deterio.
vate the position and character of any man,
whether he be innueent or whether aboat to
enter on the career of crime; and with the
y-ung, the associations of 4 prison are com-
wenly productive of the most disastrous ve
aults, for vaunyg persons are brought, it may
be for the first time, in contact with erinsinals
and tainted with infercourse with them, ar
the vicisus youth becowes hardened in vies
by as=ociation with old criminale, or criminals
more hardened than hiwsell,

Tie expenss of supporiing persons in the
cominon gaols is very great, and is barne by
the locslitivs, and it was impossible to guard
ngatust langthened mprisanment without ti.l
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while persons charged with crime could only
be tried at the regular courts.

All these manifest evils—too manifest to

need more than naming to shew that some
remedy was necessary—the act under con-
sideration is well calculated to remedy. Take
the case of an innocent person committed for
‘trial after the close of a criminal court. He
might under the old law, however ready and
;anxious for trial, be obliged to remain in gaol
-some four months before being tried; now
“he can within a few days be tried before the
‘County Judges' criminal court, and have the
-opportunity of at once establishing his inno-
cence.  As to the nature of the tribunal,
‘what intelligent man, conscious of innocence,
«would not prefer being tried before an educated
‘man, trained to the investigation of facts and
.sbove the reach of irregular influences rather
‘than by a number of men, taken from the
‘general community, utterly unacquainted with
the investigation of facts, and with but little
.scope for the exercise of their reasoning
powers,.

Again, a trifling larceny or other offence
is committed. The party arrested is perhaps
unable to procure bail (as must often be the
case in & moving population, or when it is
recruited by emigration), and has to undergo
months of imprisonment when probably his
sentence would be only for a few days. We
know of many instances of cruel hardships in
-cases of this kind without any means of relief.
Under the present law it is quite possible that
the prisoner can be tried and senterced to ap-
propriate punishment within forty-eight hours
after his commitment. We need not enlarge
upon the evils of protracted imprisonment,
-and the mingling of the young with the more
hardened criminals. The point was well put
by Mr. Justice Gwynne in his address to the
grand jury at the ‘‘ Frontenac Assizes:—

-#Grand juries,” said the learned judge, « will
have reason to rejoice in the diminution of labor
falling upon them when the act shall have come
into perfect operation, and the accused parties
will have equal reason to rejoice that an oppor-
tunity is presented them of relieving themselves
. from that confinement previous to trial, which the
old mode of procedure necessitated: much of the
evil incident to the incarceration of persons who
may be innocent with those who may be guilty,
and of those guilty of minor offences with those
who may be guilty of more heinous offences and
arising from the assuciations and intercommuni-

. 80
cations of vice thus introduced will be sl

avoided.” i
The saving of expenses is the lowest grou?
that can be taken, but is probably the grouffn
that will be most operative with peoP’®
general—for what may be refused M
soundest argument will often be PromP”l
conceded to a popular cry for economy .o
business-like necessity. We do not desir®
undervalue economy in administratio
would not give undue prominence to &7 i
ment upon it, when the proposition, 88 1% *
case, is plainly recommended by higher o
siderations; but that there will be an enor™ o
saving in gaol accounts for the maint®® ",
of prisoners under the new law cannd
doubted. We have heard it estimated ’f‘t )
per cent. or more, and from the enqumesiw.
have made think the estimate not ex"essu
The diminution of cases for the reguls® o
will also effect a saving, and it must be & o8
siderable one, seeing that some sixty juro ndef
well as the officers of the courts 8r° ol
daily pay, and if a number of prisone’® " ol
be tried the court must be necessarily delﬂdy {ho
all this without speaking of the loss " 8
delay to suitors and witnesses in Ci¥! * o
Not that the work of the new court 33 5o
done for nothing,—the ministerial © c'er o0
gaged must be paid, and it would be wie 1o¢
just to pay them liberally,—but it wou o 19
the expense of a great many trials b¢ orledlf
County Judge to equal the cost of 3 8P
at the assizes or sessions, 1D
The County Judge's criminal courb W P d
we may be permitted the expressiot ayg',
of perennial gaol delivery: a key ‘.‘Wocen“
hand to open the prison doors to the in0
and in this aspect alone any outlsy
in making the tribunal thoroughly
and safe would be amply justified:

The new law has been most a0 .
ceived by the thinking men, and 5° it J¥

been, again to use the language Ofsf ], aﬂ:‘

tice Gwynne, * eminently succe®
prisoners have largely availed thems®
the opportunity afforded them ¥ aceﬁ
trial ; that success will continue 0 e o
measure commensurate with 80 8%
ning, there is every reason t0
believe.” . espgof

There are many considerations in ro o
the new law upon which we shall b7°

to remark hereafter ; at present ¢

b .
necmciaut b

.
vf 5 |
rd rb',
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th‘s oigiticle to a close by invoking the judges
fiog N cers connected with the new jurisdic-
) ’actnd upon whom the duty of carrying out
oy de\.rolves, to be earnest and zealous in
ien (:iurmg .to secure all the benefits it was
ich eth by its author to accomplish, and
ooy le government of this Province is bent
X cerl'tll?g. The act at present may be said
Withmn' sense to be upon trial; it may,
ain wise and careful administration must
-minui".Pel.‘manent addition to our-system of
- jurisprudence, but it may be brought
o, IStl‘epute ar_)d its vicality destroyed.
re iES all the wise utterances of Lord Bacon
2 lav:;)'ne more true than this, * that the life
t"ltion ie§ I,I} the (?ue execution .and admin-
oy of it,” and it i's well that it should be
g g, and felt that with the County Judges
tiog ofunfy Attorneys rests the administra-
actsthls, one of the most important crimi-
°t3 on the statute book of Canada.

h

Co

' ?}NTY JUDGES' CRIMINAL COURTS.
:If;ﬂlowing is an extract from the address
ry ot on. Mr. Justice Gwynne to the Grand
teny, the last Assizes for the County of Fron-

€l

of ¢

It
Youp i8 proper, gentlemen, that I should draw

&c;;:e“ﬁ‘)n to recent legislation, with a view
by . tate the administration of criminal justice.
b imgxslnt“"e of United Canada had from time
hy iev: p"s_sed various acts having this object
&b:) which have very materially diminished
v“n“"s of grand jurors; but a further step
re inc? has been made by the Dominion Legis-
ehtiu“s last session by the enactment of a
ln"el‘tai ed ¢ An Act for the more speedy trial
mis; cases of persons charged with felonies

‘ Q emennours in the Provinces of Ontario
1 g, ebec.’ The ides of this enactment ema-
’Q: be%ieve, from the head of the govern-
in 8 this Province, who (the matter being
e juriadiction of the Dominion Legisla-

) Drocured. tho introdustion of the bill for
thg 1, POSe into the house by the government of
:i':“‘i‘m, and it is gratifying to see that its
“efer:s were approved and promptly adopted

{1, jence to the Province of Quebeo. By this
t ols Provided that any person committed for
o l;"‘ charge of being guilty of any offence
"ihe 87 be tried at & court of general sessions
ofI::ao.e’ may, with his own consent, be tried

4 juq ssions, and if convicted, be sentenced by
A Ofgz of the county court. It is made the
he sheriff immediately upon the party

: X n
] “th
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ustody to communicate

peing committed to his ¢
harged to the judge of

the fact and the offence ¢
the county court who is thereupon required to
have the accused brought pefore him, and to
give him the opportunity, 3f he chooses to avail
himslf of it, of undergoing & speedy trial before
the judge alone without & jury. During the
ghort time that the Act has been in force it has
proved to be eminently successful, and prisoners
have largely availed themselves of the oppor-
tunity thus afforded to them., That success will
continue to attend the measure, commensurate
with 80 good a beginning, there is every reason
to hope and believe. The Judge sitting upon
any such trial, for all the purposes thereof, and
the proceedings connected therewith or relating
thereto, is constituted a Court of Record. As
such, he will have the incidentnl power of estab-
lishing such rules for the rogulation of proceed-
ings under that statute a8 he shall deem expedi~
ent and best calculated to advauce the object of
the Act. Where there are so many courts it is
obviously much to be desired that a uniform eode
of rules should prevail in all the courts; wii-
formity of procedure in all courts of co-ordinate
jurisdiction is always desirable, but in matters
of criminal procedure it seems to be essentially
necessary, lest n slipshod mode of administering
criminal justice, which is far from the intention
and design of the act, should grow up, which
would mar its provisions, deform its symmetry,
and bring it into disrepute. It is pleasing to
geo, 08 I learn is the fuct, that the gentlemen
upon Whom devolves the duty of giving effect to
the Act, rocognise the importanse of the estab-
lishment of such a upiform code of rules, and
that the county judges themselves have under-
taken the task of agreeing upon & code which will
be enacted by each court as the mode of pro-
cedure to be adopted in it 80 that the requi-ite
aniformity may be preserved.  As courts of
record they no doubt possess this power, without
any legislative provision for the purpose There
ig reason, then, I say to hope and believe, that
ander the co-operative action of all the learned
judges of the county courts, the object of the
Legislatute will be attained, snd guccess will

continue to attend the measure. Grand juries

will bave reason to rejoice in the diminution of

labor falling upon them when the act shall bave

come into perfect operation, and the accured

parties will have equal reason to rejoice that 4t

o’pportunity is presented them of relieving "h*f"" )
gelves from that confinement previous to trial,

which the old mode of procedure necessitated ;

much of the evil inoident to the inearceration of

persons who may be innocent with those who
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may be guilty, and of those guilty of minor
offences with those who may be guilty of more
heinous offences and arising from the associations
and intercommunications of vice thus introduced
will be also avoided.”

The rules referred to were originally pre-
pared by Judges Gowan, Jones and Hughes,
the three senior members of *The Board of
County Judges” for use in their own counties,
but, at the instance of the Attorney-General,
Judge Gowan the chairman of the Board,
«sought the co-operation of all the County
Judges in securing a uniform procedure under
~the act, Every County Judge in Ontario has,
we are glad to lcarn, responded to Judge
«Gowan's suggestion by adopting the Rules,
;and mow the ‘‘object so much to be desired,
s2 uniform Codo of Rules” prevails in all the
~Courts, a matter ‘“essentially necessary in the
.administration of criminal justice.”

‘LAW SGCISTY—MICHAELMAS TERM,
1869,

The following is the result for the examina-
tions this Term :

CALLS TO THE BAR.

J. T. Garrow, Goderich; George Gibbons,
London ; Chas. Moss, Toronto; W. W. Fitz-
gerald, London (without oral examination).
H. J. Woodside, Toronto: H. Lapierre, Otta-
wa; J. R. Wilson; Geo. Kerr, jun,, Perth;
. Samuel Burdett, Belleville ; J. H. King, B.A,,
Berlin ; Wm. Davidson, B.A,, Berlin: Wm.
Watt, B.A., Brantford; W. G. Hannah, To-
ronto; W. Dudley, Newmarket; Charles E.
Anderson (Quebec Bar). ‘

CERTIFICATES OF ADMISSION.

W. G. P. Cassels, B.A.,, Toronto; J. R.
Wilson, B.A., Alexandria; H. J. Woodside,
Toronto; W. W. Fitzgerald, London; W,
Fitzgerald, B.A., Toronto; George Gibbons,
London; George Kerr, jun., Perth; J. W.
Sharpe, Toronto (without oral examination).
Henry Carscallen, Hamilton; A, Willisms,
B.A., Toronto; A. Keating, Barrie; G. Elliot,
Toronto; Wm, Watt, B.A,, Brantford; A.
W. Francis, Toronto; H. C. Greene, Toronto;
T. D. Delamere, M. A., Toronto ; Peter Barker,
B.A., Toronto; Wm. Davidson, B.A , Berlin;
“W. G. Hannah, Toronto; H. P. Hill, Ottawa;
J. A, W, Hatton, Peterboro’; E, B, Sanders,
Barrie,

|, culated generally to assist io b

SCHOLARSHIPS,
Fourth Year
Maximum number of marks 40 986
Samuel R. Clark (Scholarship)....«*"’
Third Year.

Maximum number of marks 320- 98
John Crevar (Scholarship) .....-»<*""" g1
G. W. Badgerow ..........cee--o0'"" 964
Francis Chrysler. .....oooooee-eet'" pib
W. H. Bartram......ooooeeeeoees’’
Second Year. 986
R. M. Fleming (Scholarship) ...+ T4
John AKers.....oeeveeeenonessstt’
First Year. 590
Wm. Hogg (Scholarship). ... ..o+’ a
ot
Chief Justice Richards having been.grgouf'

six months leave of absence, was 0% O
since the first Friday of this Term ¢ th?
tice Morrison, senior Pusine JU ‘;500'
Court of Queen’s Bench, taking bis p'on fro?
We sincerely trust that the cessal g,WiD
his arduous duties, for at least t%0 s
have the effect of restoring, in & grost o i
the health of the learned Chief J “Snce’tate f
has been in a very unsatisfacto’y . ag\-ef‘
some years past. His absence wi b’fn
loss to the Court, but none will E"uretuf“ v
a holiday, and all will welcome i
renewed health and strength.
—_—
The Court of Queen’s Bench, in .gtvlt’;]irigbt
ment in arecent case, when discuss'® gt 2
of Courts of Quarter Sessions to o Wb o
trials, incidentally alluded to & pra:e‘ Beﬂd’b]s
is as derogatory to the dignity of ¢ pose®
it is alien to the traditions of
profession to which we belong’ 00" g
“We think the learned chairmé?® od by ﬁ?o v
Sessions wonld have been Warra™ ref“”n‘

. ) A § '
tablished practice at the ABSIZ"‘S',1 390 ”b"J

allow the party to call furthe® WI;’: “”dcno
counsel to address the jury, after g, 0 {he
established facts had clearly gheW’ ’ouﬁ n:;e’ '
ion of the court, that he had makle 4o ‘KM
It is unseemly to allow & counseverdicﬁ

jury, and to urge them to find # it

our 2 o
the ruling of the court, when the ctha ofb?”, #

T

be obliged to tell the jury to ﬁn,d b 2
In such a contest the juries 87° n o judﬂew
judges instead of the court, 89C " 1got®

the arena as a contestant With ay® ar? "
favourable decision, Such d“’Pe. ﬂdn‘lin :
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e, or to ind : —
Cepy 1 induce respect tow : .
he (eld in snch administration.” ards those ::';:gsmndmg that such persen offered as &
. . ritness ma ave .;" . b
Woyl:ty of counsel is not to try “to make of any crimZ ol:-d(‘,r{uﬂrl;s:n plcvmubly convicted
, Morso . K enee.
85 | gt the Cappea'r the better cause,” but to 9, 'On the trial of any issue joined, or of any
At ourt in arriving at a proper decis i'?]a:ier or question, or on any inquiry arising
b s ofempts to mislead juries recoil on ﬂ; Co‘ur{oci:v.}l §1}1t, action or procceding in any
& bt the perpetrators, wh e |y law ustice, or before’ any person having
| ter found out , who are sooner { ‘t“ }or by consent of parties having autho-
m kmts' M . and then woe betide their n Yt,o \ear, receive and examine evidence, the
o | Rof gy any are the advantages of our sys- h;{r“’fnthe‘feto and the persons in whose be-
4 by a3 yp algamating the professions, let 1;5 be l;r:)u{hstuzh Sdmft’ action or proceOtiuE
¥ uch . OIS et us |, ght or defended hall, except as he o
"hich 1ny as possible to avoid the evils inafter excepted, be competo'nt q’r{)d con:”&l-
a6 o g ¥y, unless restrained by close atten- lable to give evidence eithex; 'z',in‘(a o orpl; ;
5 i Professional ethics . : deposition, and the husbands o J
y ics, readily spring from | parties Ko 101 Ll.}b.llllda and wives of the
. arie wroto, and of the persens in whose
behalf any %ucﬁ sul i ; )
B such suit, action or proceeding 8
90 BILLS BEFORE THE LEC ;)gggggi‘fhgtormsti:utcd or opposed shall, mzccp};
The VB THES RGISLATURE. atter excepted, be competent and com-
ide _followinm Bills ar pellable to give evidence cither pive voee or bY
d Tation Ofthoe 1 are now under the con- deposition according to the practice of the
a | p.Sme Local Legislature. The Act Court on behalf of either or any of the partics
nd the 1 L to the said suit, acti J 1§
) oy < Che law of Evidence, which we gi o the said suit, action or other proceeding.
g f ), vas ) h we give 3. Nothi i Lo P ©
. 50 5 introduced by Mr. Blake Phere | 8. hoting herein contained shall in any
oY Nother to the same cff; ¢ ‘1 ’ were is | civil proceeding render any person compcl]z\l)]'e
Clarke, whict ¢ efect, hrought in by to answer any question tending to criminate
9 t%]ng’ ufgcr ‘Sltm having passed the second 2:)’;3§Lfn01]'tto subject him to prosecu\ion for
1 I strone opposition fr tnatly.
R 3;GUneml ﬂndt(’)thifs in lﬂ;lefxrom the At- 4. Nothing hercinbefore contained shall
h ) together with Mr. Blake g'overnment, apply to any action. quit, proceeding in any
b Select committ . Blake's billy referred Court Off Common Law instiuted in conses
f coi— nence of adultery oF to any action for breach
¢ 4n 4ot to ame l——;]——l ;)f PJOH(IIISO of mazﬂ,riz\ge, n(g shall render any
end the Lo ; husband ¢ g ML i ia
e | o o
9 :ed by inthe Courts of inls‘ticggs gfl;;n ;g tc'lvxl etent or compellable to give evidence for or
“?“li is capacities created by the pres struc- | against her husband in any proceeding institu-
6 g ) desirab y the pr csent law, | ted in conse uence of adulter
P facty 1o 5o le that fall information a8 & 5 N X o i
tﬁl‘s(ms in issue should be laid bef s 1o . No husband chall be compclluhlc to dis-
1 em, o who are appointed to‘ d .Zorci the | close any communication made to him by his
t ] eir‘:i;lnd that such persons sh 01?1‘ e upon wife during the iparriage, and no wife shall be
1 ‘dqu%&lgment on thgcrcd'ts ?'t%u exercise compellable to disclose any communication
) tng ;%% and on the truth lfol he witnesscs made to her by her hasband during the war-
deﬂce I8 expedient ¢ ruth of their testimony, riage.
y ,&e., e‘“ this pl‘Ovinco _“,Efnd the law of evi- 6. Sections three, four, five, and cighteen
s | ®hacts ag follow e.. erefore her Majesty, of the Act, chapter thirty-two of the Consoli-
o Yo pers WS dated Statutes of Upper Canada, entitled, An
frgeu&er BOTSOn offered as & witness shall Act respecting Witnesses and Evidence, are
] St Crime 3;‘ ol utded by reason of incapacity hereby repealed.
. T interest from givin i
) | %he Pr]n Derson or by de }'t'ogrllw g G‘gﬂenco i i i i
gy actice of th J position, accor ing to Mr. Blake also brings in the following Bill
; gn L) g,oéned1_0r ofcan§u$af£rtgﬁ ;I:g;t?gna‘L}; An A'ct to make better ;n‘oz‘ision. for the peali-
j[:rpru%e‘:i(il[un:y arising in any civil suit, action eation of the d;{/tz of téecarwcd persons oub
g ding in any C Tbeft : of their lunds
e sheri = y ourt or betore arnyudwe L ) 3
' r;,,ﬁlllt.ion, haxlrfii’ coroner, magistraté officer “or Whereas it 13 expedient, e Therefore
B ority o8 Ly lawor b consent of parties Her Majesty, &, enacts as follows:
.8 Y to hes . Y p f .
b ang S but that ar, receive and examine evi- 1. In this Act, the words, *the personal
L 01‘881&11 be "ltd every person 80 elected may representatlve,” mean the persod to whom
1, emn afii mltt:ed 10 give eyidence on oath letters of administration of the estate, or let-
1 g Wation ig {)matlon in those cases wherein | ters probate of the will of any deceased person,
1 ey that such y law receivable, notwithstand- | 8re granted by any Surrogate Court of Onta-
» b fest in the person may or shall have an in- rio; the word “land” means any frechold,
g the matter in question or in the event interest or estate, legal of equitable in any
| Jand in Ontario; the word * beneficiary
interested a3 heir-at-law, of

e e
- iry

tl"l;\
1 of any issue, ma
n or proceeding

or of the suit, actio
and not-

O
N
In y
- Why
) ch he ig
e is offered as a witness,

means any l’)CY‘SOﬂ "

Il of any deceased personin any

under the wi
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land, or any one claiming, by devise or de-
scent, under any person so interested.

2. The personal representative or any one
or more of the personal representatives may,
at any time, file in the Surrogate Court by
which the letters were granted, the following
papers, all verified under oath :—

(1). A detailed inventory of the personal
estate of the deceased, shewing the value of
each item;

(2). A detailed statement of the debts and
funeral and testamentary expenses of the de-
ceased ;

(8). A detailed statement of the lands of the
deceased, showing the supposed interest of the
" deccased in each parcel, and the estimated
value of such interest, and the amount of in-
cumbrance, if any, on the parcel, and showing
the order in which it would be most for the
advantage of the beneficiaries that the lands
should be sold;

(4). A statement showing such further par-
ticulars as shall be proper for the information
of the Judge.

8 Any creditor of the deceased may, at any
time after the expiration of six months from
the date of the grant of letters, file in the Sur-
rogate Court by which the letters were granted,
an affidavit showing that he is such creditor;
that he has applied to one of the personal re-
presentatives for payment of his debt; that
it has not been paid, and that in his belief, the
personal estate of the deceased is insufficient to
pay the debts of the deceased, and may there-
upon apply ez parte to the said Court for an
order directing the personal representative to
file in the said Court, the several statements
mentioned in the second clause of this Act.

4. Upon such application, the Judge shall
if the affidavit is satisfactory, make an order
directing the personal representative to file the
said statements in the said Court within four-
teen days after the service on him of such
order.,

5. In case there is more than one personal
representative and one or more of the personal
representatives is absent from the Province of
Ontario, or cannot be found, the Judge may
dispense with service of any process, under
this Act, on such one or more of the personal
representatives,

6. The personal representative shall file
the said statements, verified under oath, with-
in the time limited, or such further time as,
on his application made during the said four-
teen days, on two clear days’ notice to the cre-
ditor, the Judge may allow.

7. Tn case the personal representative makes
default in complying with the said order, or
the statements filed by him are unsatisfactory,
the Judge shall, on the application of the cre-
ditor, order that the personal representative
do attend before him, or before the Registrar
of the sa’d Court, with the books and papers
of the estate for examination, at a time fixed

jve
by the order, and the personal represe"ﬂ;znd:
er8

in upon due service of such order, shal atﬂ
pursuance thereof, with such books and P fp the
and may be examined on oath, on behal %
creditor, before the Judge or Registrar in the
ing the various matters to be comprise 111 such
said statements, and shall answer 30 ;.
relevant questions as may be propos® t0
and his examination shall be reduce Jge O
ting, and signed by him, and by the JU
Registrar. if he
_8. [Representative may be committed
disobeys Judge’s order. | per
9. In case the statements made by th?, e
sonal representative are incomplet"'d ,oa'b
ditor may file statements, verified und®
in comgletion thereof. otat?
10. At any time, after the filing of t5¢ "o
ments, the personal representative oF * Judg?
ditor of the deceased, may apply to th
for an order for the appointment of &/
presentative of the deceased, and the 5%
much of the lands of the deceased, 85 ) o
regard to the value of the personal €8 361;25-
be necessary for the payments of the !

11. At least seven days' notice of stﬂfo ot
plication shall be given by the applica™”, " {b®
or more of the beneficiarics, and “ls%e aPPh'
personal representative, if he be not t
cant. . oM tb‘

12. Upon the hearing of the apphc"‘; of &
Judge may require any other or ot.herthereof’
beneficiaries to be served with notice g 10
and he may, in case it is made t0 aPnt frof
him that all the beneficiaries are 8 fo““d'
the Province of Ontario, or canno sfth*’m’
dispense with service of notice on 807 ° o 4]
and he may require further eviden®® ;¢
of the questions before him, and he
Journ the hearing of the application deemed

13. Every person notified shall bey benebﬂ;
a party to the proceedings; and a?tend R
clary, though not notified, may %eneﬁcl'rz
proceedings as a party, and any tyw W
so attending, shall be deemed & P&

oy

proceedings.

.

14. In case two or more distinct ﬂp£r8 m#
for any order authorised by this Act 1idst® 4
the Judge shall have power to consorders D-:p
applications, and to make such oosec"";b‘
give such directions as to the Piipr ¥
thereof, as shall seem best adﬂPtereof. o
speedy and economical dispOS‘11 the oy Of‘zh,

15. Upon any application forrgﬁy»“t’ﬂ
authorised by this Act, the Judg® /s 03
Instance of any of the parties, OF co O ¢
information, require the attenda™® ;i
examine, or cause or permit t0 °
on oath or affirmation, as the ¢ -aﬂ"”'bj
any of the parties and witnesses 7 “ipsfr g
by interrogatories; and the Ju o8 tdWTM
writ of sulpena or subpenad duo ttef{d ¥
the case may be, command suc itiod*
and cause any deeds, evidences
be produced before himself or 0

or
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18,
b the[sp qwers of Judge to compel attendance,
ame as in other courts.]

1, .

Wiy ﬂ'f;le enquiry to be had before the Judge
Ount o‘;‘alue of the personal estate, and the
Otary the debts and funeral and testa-

Ja‘,acterexpenses' shall be of such general

Udge 1, as may be sufficient to cnable the

Sha]] hot arrive at approximate results, an

fatg, and’_“rvohe an administration of the es-

udge lﬁ‘ upon such general enquiry, the
Mtesteq nds that there are complicated or

Which o _’f‘atters without a determination on
the (),.d]b unable to come to a conclusion as

?r%eedin:r to be made, he may direct that

O the ags shall be taken in the proper Court

o the d'm‘mStration of the personal estate

Mjoypg eceased, and may in the meantime

Uthe application.
ion o }:0" the final hearing of the applica”
resen? order for the appointment of 2 Real
26 sh ‘l"t“_’e,‘and for the sale of lands, the

Yong) esta h If 1t appears {0 him that the per-

the 4o )t ate is insufficient for the payment of

o a reals’ make an order for the appointment

fo es ;‘epl‘esentative of the deceased, and

ds o abe of so much, and such part of the
judgment e specified in the order, as in his

f the it may having regard to the amount

Ordep tI;ETsonal estate, be necessary to sell, in

ox pay the debts, funeral and testamen-
try ionpensesv and the expenses of adminis-

‘ ntain’eé".‘d the order shall be in the form

i in Schedule A to this Act.

20y one 0?. case the personal representative, o
or gre w‘_nQPeOf the personal representatives,

ative |, illing to become the real represen-

Yight to %01‘ they shall have the prima fucie

Batory e appointed, but it shall not be obli-

W fop 8nn the Judge to appoint him or them,

that ;4 “.}’ reason the Judge shall be of opinion

%, 7 ould be inexpedient to do so.

%g}," 2c he sale shall be by public auction, for
nditiocord‘“g to the standing particulars and

th cns of sale contained in Schedule B to
y casz gXCept_ in so far as the same may in
N U e varied by the Judge. '

the o, d pon the same application on which

D&rticuler is made, the Judge shall settle the
ction arsand conditions of sale, name the
Vertioy! and settle the advertisement or

imsements of sale, which shall be signed

Pea) por! and which shall be published by the

deforg g;esentative for at least three months

I 8ome 1 sale, in the Ontario Gazetle, and

In eq¢ e newspaper to be named by the Judge

Other o, cOUNLY where the lands lie, snd in such

29 ays, if any, as the Judge shall direct.

follow; The advertisement shall contain the

) ing particulars :—
22;' ?l‘lllue style of the matter.
N at the . s - »

%der of the Ju dgi:]e js in pursuance of an
(8). The time and place of sale.

(4). A short and true description of the

¢ LEGISLATURE.
1and to be sold, and a statement of the interest
therein which is to be sold.

5). The manner in which the land is to be
sold, whether in one lot or several, and if in
geveral, in how many, and what lots, and in
what order.

(6.) Any particulars in which the proposed
con(!ltlons of sale differ from the standing
particulars and conditions of sale.

93. [Judge may change auctioneer.]

94, Forthwith, after the making of theorder,
the real representative ghall procure and for-
warfi to the proper Registry Office for regis-
tration, a duplicate thereof under the seal of
the‘C‘)urt; and each such daplicate shall be
registered by the proper Registrar, against
every lot within his county comprised in it,
on payment of the sum of fifty cents for each

lot.

95. Every instrument executed by any bene-

ficiary, after the rcgistmtinn of the order for
qale, or executed before, and not registered in
the proper Registry Office at the time of the
registration of the order for sale, and every
conveyance upon a gale under any execution
against the lands of any beneficiary, executed
by the Sheriff after the registration of the order
for sale, or executed before, and not registered
in the proper Registry Office at the time of the
registration of the order for sale, shall be frau-
dulent and void, as against the title acquired
upon & sale under the order.
96. Every instrument executed by any bene-
ficiary, and registered before the registration of
the order for sale, and every conveyance made
by the Sheriff upon & sale under any exect-
tion against the lands of the beneficiary, and
registered before the registration of the order
for sale, shall be valid, void or voidable, a8
against the title acquired upon & sale under
the order, according as the same would under
the law in force at the time of the passing of
this Act, have been valid, void or voidable at
law or in equity, as against the claims of credi-
tors of the deceased.
97. In case it appears that any such instru-
ment or conveyance a8 is mentioned in the last
receding clause of this ‘Act has been registered
before the registration of the order for sale, of
in case it appears that the title of the deceased
is disputed by some person setting up an ad-
yerse claim, the real representative, or a0y of
the parties may apply to the Judge for an
order that the Real Representative shall take
roceedings to establish the right to sell; an
if the Judge so orders, the Real Representative
shall file a bill or present a petition, under the
‘Act for quieting titles, in the Court of Chan-
cery for Ontario, for ; and the
gaid Court shall have jurisdiction
stance to decide upon the validity of the in-
strument or conveyance, or of the adverse
claim set up, subject to the same appesl as in
other cases in the said Courts, and in the
meantime the Judge shall adjourn the salo
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under the order of the land which is the sub-
jeet of the instrument or conveyance, or of the
adverse elaim,

98. After the sale is concluded, the auc-
tioneer shall make an affidavit in the form
contained in Schedule C to this Act,

90. After any sale under this Act, the real
representative shall, within seven days (and
in case of default by him, the purchaser or any
other person interested, may, at any time after
seven davs,) file in the Court the auctioneer’s
aflidavit, and affidavits proving the due adver-
tisement, and proving the contract of sale.

80. At any time during the seven days next
after the filing of such affidavits, any party to
the proceedings, or any beneficiary, may apply
to the Judge on notice to the real representative
and the purchaser, for an order to set aside the
sale, and for a re-sale, on the ground that the
sule was not duly advertised, or was not made
fuirly, openly, or in a‘proper manner,

31. In casce such application is made, the
Judge shall, if it appears to him that the sale
was not duly advertised, or was not made
fairly, openly, or in a proper manner, set
aside the same and order a re-sale.

592, In case such application is not made, or
fails, the sale shall, at the expiration of seven
days after the filing of such affidavits, stand
confirmed. :

23. The purchaser may, within seven days
after the confirmation of the sale, demand an
abstract of title from the vendor; and if he
does not so make such demand, he shall be
deemed to have accepted the title.

34. If the purchaser does so make such de-
mand, the vendor shall forthwith comply with
the same, and the purchaser may, within seven
days, serve objections to the abstract, and if he
does not so serve such objections, he shall be
deemed to have accepted the abstract as suffi-
cient.

85. If the purchaser does serve such objec-
tions, the vendor shall answer them within
fourteen days from the date of service; and if
the purchaser is still dissatisfied, any of the
pariies may obtain from the Judge an appoint-
ment to consider the abstract.

38, The Judge shall determine all questions
upon the abstract, and the sufliciency thereof,
and if desired by the purchaser may require
the vendor to male the same as perfect ag he
can; and if the vendor neglects or refuses to
do so, may permit the purchaser to supply
defeets thercin, at the vendor’s expense.

57. The Judge shall mark the objections
allowed or disallowed, as the case may be,
and when he finds the abstract perfect, or as
perfect as the vendor can make it, he shall
certily to thal eifect at the foot, or on the back
thereof.

38, After the abstract is allowed, or is ac-
cepted by the purchaser as suflicient, no objec-
tion to the abstract shall be allowed,

89. After the abstract is allowed, or i Q(il
cepted by the purchaser, the verification S}“}:
he proceeded with, and the vendor ahall w1 s
all diligence, afford the purchaser all the mc-‘lﬂ,
of verification in his possession, in the gn:mno_
and according to the practice usual with con
veyancers, and having done so he 1nny.ﬁ'0r}'° p
notice on the purchaser to make his objectio™
or requisitions, if any. S

40. The purchaser may, within sevenl ,d“':.
thereafter, serve his objections or requisitio? i
and if e does not so serve the same, he sha
be deemed to have accepted the title.

41, If the purchaser does so serve the Sﬂ‘“[’;'
the like courseis to be followed upon the 88 e
as is hereinbefore provided, in relation to
abstract.

42, After the title is accepted or allo
no oljection thereto shall be allowed.

)y

43. Atany time after the title is :1CCCPtede?1,
allowed, the vendor or any person ilwt?l‘cstico'
may apply to the Judge on seven days n;)ase
for an order for the payment by the purciiy
of any part of the purchase-money W cder
due and unpaid, and the Judge may 0 ulb
payment thereof to the vendor; and in 0€57 4
of payment within seven days after the o
of such order, writs of execution for
covery thereof, may issue under the Sear;ts
the said Court, in like manner as suc 1o of
issue on judgments recovered in the Cow
Common Law.

ed
44. At any time after the title is 300,0€:ed
or allowed, the vendor or any person in! cleiice,
may apply to the Judge on seven days nosion
for an order for the delivery of the POSS‘?SWy
of the lands to the vendor, by any ben,eﬁcrdel'
who may be in the possession thereof, 1 OS t0
to the delivery by the vendor of the 1““', tho
the purchaser; and the Judge shall 079 54
delivery of such property to the yendo? 7 1058
in default of such delivery, within SC"C?‘”S of
after the date of such order, a writ of wr nde?
habere facias posscssionem, way issUC cery
the seal of the said Court, for the IS gn
thereof, in like manner as such writs lbmmon
Judgments recovered in the Courts 0
Law in actions of ejectment. cpwd
45, At any time after the title is “(f]cid i
or allowed, and the purchaser has Py g
purchase-money, he may apply to “f ¢ del
on seven days’ notice for an order for a8 by
very to him of the possession of the 1 go
the vendor, if the vendor be in POS™, if
thereof, or by any beneficiary who W&Y et
possession thereof, and the Judge sha ety
such delivery; and in default of sUCH 77 deh
within seven days after the date of SU¢ Sioné™
a writ or writs of kabere facias P& i fof
may issue under the seal of the said such

w de

eal o o0 8

the recovery thereof, in like mannel =, th:
writs issue on judgments recovere® . ed
Courts of Common Law in actions

ment. tion

46. At any timo after the confir®®
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h:nstiﬂe, the real representative may, on pay- t

BysmOf the purchase-money, exccute a con- |
i ﬂce to the purchaser of the premises sold,
the ﬂ;? Judge shall certify on the margin of

ang st page of such conveyance, under his |
they ,band the seal of the Court, that the sale

476 ¥ made has been confirmed. ‘

i th-e The eonveyance so executed shall vest }

Whick, p}lrchaser and his heirs, all the estate ;

deaty was of the deceased at the time of his |

» in the land, as effectually as if such |

!

!

|

|

|

|

|

?‘Zgy‘fmge had been exccnted by all the
Claries, as granting parties; and it shall
o t}‘:enecessnry for any person claiming un-
Ordey ¢ conveyance to produce or prove, i
beyomo}csmbhsh the conveyance, anything
0 cort: t 1e order for §:11e, and the conveyance
. rtifled as aforesaid,
Sha]?' hIn proceedings under this Act, the Judge
o o Ave power to determine how the eosts of
ayléftzlceedmgs shall be borne and paid, and
o dcr er them to be paid out of the estate of
out OfCCS]s?d or by any of the parties, or partly
Partieg, ¢ estate and partly by any of the
ghiﬁ' bThe proceeds of any sale under this Act |
T oo ¢ applicd by the real representative in
b %\\ ards the payment of any costs ordered
cost e Judge to be paid thercout, and of the
o of the sale, and thereafter in or towards
mg*‘)'nxcnt of the debts and funeral and tes-
amiltm;y expenses of the deceased, in thesame
8ajq er as the same should be applied if the
han, dI?Toceeds were personal estate come to the
Tepre: of the real representative, and the real
Sentative shall be liable to the creditors
in thz (?'eceased in respect of the said proceeds
the Sfune manner and to the same extent as
e E)er?m}'ﬂl renresentative would be liable to
ome Clcdxgors in respeet of persenal estate l
shay] to his hands; but the said procecds
8 »bbuhjecc to the application thercof afore-
of ¢} e decmed and taken to be the proceeds
h“nd? real cstate of the beneficiaries in the
" the b“ of the real representative as trustee for |
eneficiaries. 7
uO,‘ [Real representative to give bond as
tity in form given. |
0“1' [Penalty in bond to be double the value |
-indg, Judge may direct as to bonds. |

|
b 52, {If condition broken, bond to be assigned }l

i

8eg,

yﬁJudge's order for suit. |
3;} [Real representative may be removed,
o on g ;! ic ¢W one ap-
polhted‘ E\éc]n days Qotlge, and 1 e ap
sef?' The Judge may allow to the real repre-
is ative g fuir and reasonable nll’owa.nce for
Den&are’- pains and trouble, and his time ex-
oy ed in or about the discharge of the duties
ghe:’]"mg on him ss real representative, and
tim efor, may make an order or orders from
© £0 time, and the amount so allowed may
turned by, and shall be allowed to the

e minlenm Bin anpmiInga

e ro
*ea) vave. s

{ . . . . . .
his lifetime and revived against his p

BiLis perore THE LEGISLATURE.

tion for the appointment of a leal Represen-
tative, and for a sale of lands, or to whom
notice of such an application has been given,
or who has appeared on snch an application,
may appeal to the Court of Chancery from the
order made on guch application within fourteen
days from the date of such order,

56. Any heneficiary to whom no notice of
an application for the appointment of a real
representative, and for a sale of lands has been
giver, and who has not appeared on such appli-
cation, may at any time before the sale apply
to the Court of Chancery to reverse, vary, or
suspend the order made on such application.

57. Any person affected by any order or
raling of a Judge made on any application, or
in any procecding other than an application
for the appointment of a real representative
and for the sale of lands, tmay appeal to the
Court of Chancery for such order or ruling
within seven days from the date thereof.

58, [Chancery may reverse, vary, &e.]

58, In case it appears that for any reason
the proceeds of the land sold auder any order
for sale are insufficient to pay the debts,
funcral and testamentary expenses and the
expenses of administratian, the real represen-
tative, or any other person who might have
made the original application, may apply to
the Judge on afiidavits of the material facts
for an order for the sale of other lands of the
deceased.

60. The proceedings on snch application
shall be conducted as nearly as may be in like
manuer as proceedings on an original applica-
tion under this Act, dispensing with all such
proofs as have been furnished on the original
application,

61. The Judge shall have like powcrs with
reference to the subject matter of such apph-
cation as are conferred on him in respect of
the original application.

62. After this Act takes effect, no writ of
fleri fucias de tépris shall jssue on any judg-
“ment recovered against a deceased person i

ersonal
representative, or on any judgment recovered
against the personal representative of a de-
ceased person in his representative capacity.

63. Nothing in this Act contained shall in
anywise affect or impair the jurisdiction of the
Court of Chancery in the administration of the
estates of deceased persons.

64. No order for the appointment of a real
representative, or for the sale of lands of a
deceased person, shall be made under this
Act, after a decree for the administration of
the real estate of the deceased person has been
made.

65. [Judges of Surrogate Court
as in Schedule.)

66. |Registrars, Solicitors, &e., to have

certain fees,]
67. [Judees in Chancery may

to take fees,

make orders
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8. All proceedings under this Aot may be
stylod, * In the matter of the lauds of (A.B.),
a doceased debtor, and of the Deceased Deb-
tors’ Land Act, 1880."

89. [Judgos, Commissioners, &c., mny ad-,
mlnister omghs.} e

70. This Act shall come into forco on the
first day of February, in 4.D. 1870, and may
bo oited as **The Deceased Debtors’ Lands
Act, 1869."

Sennpung Al

In tho matter of (A.B.), a deceased debtors
and of the Deceased Debtors’ Lands Act, 1808,
. Upen the application of (. D.) on notice to
(B. ), and in the presence of (G, 1., K. F.
and G. H.), I do hereby appoint (J, K.) real
ropresentative of the said {A. L.}, and do or-
der & sale of the following lands of the suid
(A. B.), that is to say ({nsert short descrip-
tion) ~———

{Judge's siynaluie), |L. 8.1-
Judge of the Burrogate Court
of tho County of ———.

Scnupvne B,

1. No person shall ndvance less thau $10
&t any bidding under $300, noy less than $20
nt any bidding over 8500, and no person shall
retract his bidding.

9, The 1ighest bidder shall be the pur-
chaser, aad if any dispute arise s to the st
or highest bidder, the property shall be put
up at & former bidding.

8. The parties to the proceedings, aud the
beneficiaries, with the exception of the vendor,
and (naming any parties in a fiduciary situs-
tion), are to be ay liberty to bid.

4, The purchaser shall, at the time of sale,
gzy down to the vendor, if present, and if ne
not present, to his solicitor, and if he be
not present, to the auctioneer, a deposit in the
proportion of $10 for every §100 of his pur-
chase-money, and shall pay the remainder of
the purchase-money within one month from
the day of sale, and upon such payment the
purchaser shall be entitled to the conveyanee,
and t0 be lot into possession; the purchaser
ghall, at the timo of =ale, 8ign an asgreement
for the completion of the putchase.

8. The purchaser shall have the conveyance
prepared ut his own expense, and tender the
same for :xecution. .

0. If tho purchaser fails to comply with the
conditions aforesuid, or any of them, the de-
osit and all other payments made thereon
shall be forfeited, and the premises may be
ya-sold, and the defleieney, if any, occazioned
by such re-sale, togetiter with all churges at.

tending the same, or oconsioned by the Gutk
tor, shall be mudo good by the defwulter,

Scuepers O,

In tho matter of (A, B.} & deceased © e
and of the Deceased Debtors' Lands Act, 188
1, {C.D.) of the =e=wof in the Con
of —«—-, and Province of ntario, Auctioness,
make onth and say as follows: -

1. At the time and place mentloned, ang
under the conditions of snle in the annex:
purticalars and conditions of rale in this cay
1 offernd for sale by public auction, the land
and premises deseribed in the said enncxed
particulars of sule. o

2. At the said sale, J. IL bid for the sald
lands the sum of «—— and being tho bighest
bidder therefor, beeamo and was declired to.
bu the purchaser thereof, at the price or sum’
of

.

3. The said sale was conducted by meing
fair, open and proper manner, and according |
to the best of my skill and judgment,

$urnrie D

[Bond by real re . esentative. ]
Seurnene
Fees to Jude,

Foar every order upon personal repre
sentative to file statements oL 50 50
For every order upon personal repre
sentative to attetud fop exmnination..
For every order to commit or refusing
to conmit personul representative, ..
For every order for appointinent of 1eal
representative, and for sale of lands or
for order thut renl representative take
proceedings to extablish right to sell,
or fur removiug real representative.,
For every order directing what porsons
shall be served with notice .., L0
For every ordet consolidating applica-
tions ...
Every sitting for exnmination befure the
Judge of nersonal representative or of
witiesses per sour., .., .
For every advertizement for sale.... ..
Every duplicate for vegistry of order
for-sale under =eal of the Court ...,
Every order made upon application to
set asido sale..... e ..
For appeering and indorsing every con-
veyance to be exeented by real repre-
sentativie cu i s
For every bond exeeuted by tho real
representstive ...
For every order not previously provid-
ed for signed by the Judue ...,
For hearing appheation of renl repre-
sentative for compensation .o, ...

160
2 00
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SELECTIONS.
% - pARON BRAMWELL'S OPINION OF
e JTRIAL BY JURY.

.- fhe ovidencs glven by Baron Bramwell
“pefore the Law Courts (Scotland) Commission
38 to trisl by jury is worth attention. In
. gwer 0 Mr Shend's question, “lIn the
- wajority of cases do you think that a trial
" Thafore A jury or before a {‘udge is to be pre-
Jjerred " Baron Bramwell answors~"‘ That
“is wvery lurge question indeed. I think if I
wanted the truth fo be ascertained in thut
partleular case, L should prefer an intelligent
man who had been in the habit of cxercising
his faenlties nil his Jife on such questions to
tvelve men who had not been in the habit of
~ pyercising theirs, who might not be so intellis
" went men, who certainly have not been in the

%?Su of exercising them togsther, farmers and

taken and shut up in & hot court.
© od nothing but the truth in & particular case,
L~ [ should prefer the verdict of the judge; and
" 4 1t seoms to me impossible to doubt that heis
the preterable tribunal. When I was first
wade & judge mysell, T was very strongly in
favour of trials betng befors a Judge; but1
aw afraid that the jury is a cruten that | have
heen luaning on for so long a time that 1 have
now got uxed to it, and Tdon't think Iawm aa
good & judge of the quostion as T was 14 years
ag. Morcover, there i no doubt that trial
by jury popularises the law, I remember o
easa befors the House of Lords in which I was
contending for & particular eonstruction of a
tovenant, and my brother Willes was contend-
ing tho other way, and the quostiot: putto me
- way, How was it possible thet people should
enter into %o stringent a covenant as you cone
tend for ¥ T said, * My lords, they will trust
tefhat true court of equity, a jury, which, dis-
regarding tmen's bargain and the law, will de-
dde what is right in spite of all you say to
them.!  And itis so. 1 don't say that they
do not regard the law, for I belleve they doj
but every man xust feel that, although he
may have the law on his side, he is in somo
peril if the justice of the case is not with him
also. I think it would be difffcult to discrini-
inte Letweon civil and eriminal cases; and
In eriminal cases T think it i boetter that the
Judgs should not be the man to find the pris.
oner gailty ; buy it is 8 very large question,
tad I feel soma hesitation in offering an opin-
fon about {t."

In answer fo a furthber questlon, “You
have had no cause from your grest experience
to be dissatiafied w'th jury trials ¥ the learn-
61 baron answers—* No. There are cases
fn which jaries go wrong; for instanee, in an
actlon against o railwsy compuny, they gen-
trally go wrang there; in actions for discharg-

i g & servant they generally gu wrong; in
_hetiong Ly a tradesman against o gentloman

others, who are very much fatigacd from being
If I want-

la questions whether uriicles supplied were
netestary (o an infint or wife, they arosum fo
go wrong; in actions as to maliclous prosecu-
tion, ey are always wrong, You may sny
to ih m, ‘The question is not whether. the
man i3 {inocent, but whather there g absenos
of ron.onable cause and mslice, but {n vain.
They find for the innocent wan,"

In answor to Mr, Justice Willes' q'uestion‘-—
“And eages of running down {7  Baron
Bramwell replies—* Theve they generslly
find for the plaintiff, so much so, that & man’
who has run down another, if he is wise, will
bring the action firat. I remember one case
particularly, in which the question was wheth-
or the man that recovered was free from blams,
and there was blame in the othery and each
recgverad in the action where he was plaintiff,"
—Law Times.
s S R SRRSO I

ONTARIO REFORTS,

COMMON LAW CHAMBERS.
( Reparied by Daxny O'Buiex, Baq., Darriser-at-low. )
Daves v, WeLnen.

Staying proceadings wnltl cers of former ustion potd,
Araetian was prosecuted tatrlad Innnme of a platulid, dead

hefore the conneneement of the suig, the atteorney baing

fynorant of siel fart, and the getlon lavhg apparentiy

Been hpoteht wnler o mistake of facts,  The death of

}.:uumw being sugwn at trind, the rocord was stroek out

Wy Judge, AN sctfon was subsegquently broaght for saipd

eatie hy the parties properly eniitled tosne, Held, that

thin aetion was tot vexatiosly brought ro as to entitle
the deferdant to stay proceedings (n such sveond ackion
uitdil the vosts of the firat wore paia

{Chambzrs, Ovtober 18, 1869.1

Av action wes brought by Hosen B. Smith and
William B. Sinith, partaers in trade, agalnst the
present defendant,

The defendant, Hosea B Smith, died Yetween
writ and dectarction, and the sult was continned
in the name of Willlam B, Busiih, as surviving
pariner,

Tha case was brought dowa ta trial at the last
Licdany Assizes, but vefare the jury were swora
the detendant discovered thag the phaintlff, Wii.
tiam B, Smith, ind been dend for gome years,
The jusdge thereuprn declined to try the enuse,
and struck out the vecord.

Tite fustructions for this astion had been given
by one William B. Smlth, who had sotue tounse~
tivn with the flvon, aud who, ns was contended on
the part of the plaintiff in the proceedings bere-
witer referred to, Mad acted dona fide, though
under a mizstake as to the fucts ot as to the
pames in which the =uit shonld be brought;
though it was urged on the pavt of the defend.
ant that he had wttemptad to personute Witllam
B. Smith, taking advantage of the aimilarity of
the nuues,

Au notion was subreguently brought by the
game aitorney for the sume oause of action as
the foriner gnit, in the unwe of the now plaintiff
a8 the reprasentative of the satd Hosen 1, Bmkth,
ay surviving partoer of wid frm. The defend-
ait thersupon obtained u summons caliing on
the plalutlf to shew cause why wll procvedings
should nut be stayed until the costs in the formes




994—~Vor. V., N. 8.]

LAW JOURNAL., ¢

[November, 186%

0. L. Cham.]
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" gotion of -Smith v. Weller should be paid, and
until security for costs should be given on the
ground that the plaintiff resided in Montreal.

W. Sydney Smith shewed cause, -
Hector Cameron supported the summons.

Hagarry, C. J., C. P.—I am of opinion that the
suit of Swmith v. Weller was carried down to the
Lindsay Assizes in good faith, although clearly
under a mistake. At these assizes the fact of
plaintifi’s death was discovered. Whether after
such discovery William R. Smith acted in good
faith or not does not affect my judgment The
learned judge declined to try the case, and it was
struck onut. There was po trial on the merits,
and no legal determination of the suit, I think
the security for costs in that suit must be prac-
tically unavailing to defendant The suhject is
‘much discussed in Hoare v. Dickson, 7 C. P. 177.
Wilde, C. J., says, ¢ When a party has brought
an action and has had an opportuuity of trying
that action on the merits, and has either failed
upon the merits, or has withdiawu his case, and
-afterwards brings a second action for same cause,
leaving the costs of the first action unpaid, the
court will interpose its authority to prevent him

“from so barassing his opponeunt.” Maule, J.,
saye, ¢ Can you find any case where a second

‘ action has been allowed to proceed after a de-
cision upon the merits hns been had and acqui-
esced in ?” Couneel snid, ¢ There was no de-
cision upon the merits here, the plainiff was
nonguited.”
objection.” In fact the nonsuit was upon the
merits: Melchart v. Halsey, 8 Wils, 149; 2 W.
Bl. 741, there cited is to snme effect.

The late oase of Cobbett v. Warner, L. R.
2Q. B. 108, I think bears upon the same dis-
tinction a8 tJ whether the meriis were tried in
the first action; see the judgment delivered by
Mellor, J., where he discusses the natuve of the
nonsuit in the first action. -

As I am compelled to dispose of this motion
to day, I have been unable to refer to some

_ of the authorities cited. In a note to 2 Arch-
bold’s Pr. 1298, reference is made to Dawson v.
Sampson, 2 Chit. 146, where the proceedings in
the first action were set aside for irregularity,
and the court refused to stay the proceedings in
o second action; see also Liversidge v. Goode, 2
Dowl. P. C. 141,

In Harrvison's C. L. P. Act, 448 (st ed ), it
is said in @ note, ¢ But a limitation of the
practise is, that it is only exercised in cases
where the previous ejectment hus been tried,
aud not where the plaiutiff in such previous ej. ot-

; ment abaundoned his suit before trial, becnuse
iu such cases there is little vexation and very
little expense.” Three of the cases cited seem
hardly to support this distinstion. T have not
had time to refer to Doee Blackburn v. Standish,
2 Dowl. N. 8. 26, and & mauuseript case of our
own Courts.

{ decide the cnse on the generul view of the
law in JHoare v. Dickson, recoguized in Coblert
v. Warner. I do not feel warrunted on the stute
of the authorities, so far as I have bad time to
examine them, to stay proceedings, ag asked, till
the payment of the easts of asuit, never vie ' nor

. witkd-awn by et of platetitfs, vor by his -
‘mey, determined nud instouied, a3 I helieve, in

Maule, J., -* Not upon a technical.

good faith,and only becoming unavailing in conse:
quence of a mistake which destroyed (as it were)
the whole proceeding as soon as discovered.

But I think the defendant is on othér grol{“ds
entitled to security for the costs of this actioly
and proceedings must be stayed till such 18
given, ,

At plaintifi’s suggestion T allow sueh security
to be given hy deposit of fifty pounds with the
Master, fo remain in court to abide the event®
the suit, as o security to defendant, on the vsi®
contingencies contained in the common order or
security for costs.
Order accordingly:

MUNICIPAL CASE. ;

(Before His Honor JaMrs R. Gowax, Judge of the Cousty .
Court of the County of Bimcoe.)

IN THE MATTER OF APPEAL FROM THE COU“’:_‘
CrunorL or THE CounTy oF SiMcos IN EQUA
1ZING TH® ASSESSMENT RornLs.

Assessment Act of 1869, sec. 71—Equalization of Rolle
Procedure—Towns and Villages. {"
Held, in’ equalizing the rolls, although a difference a
recognised by 32 Vic. cap. 26, sec. 71, between towd vl
village property and country property, that as the ¥ the
tionof the formeris arbitrarily reduced by two-fifths, toe
duty of the Connty Council is to increase or decreas® of),
aggregate valuations of townships, towns, and Vﬂl*‘gory
a8 the rolls stand, as well as to make the statll 8@
reduction with respect to the latter—town and V272
rolls being subject to egualization in the same way |
townships, . inging
Statement of the mode of procedure adopted in brit te
the question for consideration in this case befor®
judge of the County Court under sub-sec, 3 of 5€¢ /= -
Remarks upon the difficulty, under the present syst‘; the
assessment, of arriving at a fair equalization ©!
Assessment Rolls in different townships.
{Barrie, July 81, 1
This was an appeal to the judge of the QO,“';:{‘ "
Court of the County of Bimcoe from the .deci® o
of the County Council of that County, under s‘ig
71 of the Assessment Act, of 1869, in eqﬂﬂ“s‘iwl
the assessment rolls for the preceding ﬁ"}‘"o
year. The facts of the case fully appear 10 ™
judgment of 1aid
Gowaxn, Co. J.-~Finding no procedur® 1ioD
down in the law by which the jlmsdlc9 s
under gec. 71 of the Assessment Act of 1 “ine
given, I appointed a day to henr all partie8

odurd ©
terested and settlo ns to the course of p!‘f""',d:;io.

8693

h‘av‘ing roference to. the nature of the J}""s
tion, and the time limited for hearing. "
On the day appointed, the Reeves 10"é, ;
greater number of municipalities were Preshoré'
The Warden also was present, but not a8 ““‘.l P
izel for the purposs by the County C"“nc"a{ifa
Upon the appenl being lodged I stated my de
to hear the several municipalitics, and thot by
prepared either to hear them by counsel WETIEE
some member of the corporation, authorizé? o
act for the bedy entitled to be heard, but %
I cou'd not listen to wunutborized advocs®y o
permit it before me. The appeliants alon® *ry
represented by conasel. The veeves um:e“’- of .
person on behalf of their several municip®s
1 then required the appeliants to huud in 8% t
a full and specifie dechwrntion or statcmely
what wng objeeted tu in the equatizntio® h"',glz
County Coungil, and what ir was ch:iﬂfe" '
to have teen done; in faer, full purticul®

o
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"whioh they (ths sppollsnts) were to be configed

4n ovidence, and I required similar declaration
and olsim from the other municipalities desiring
ts be heard and with the like object~these
declarations were atl pot in—as the duty might

- ba thrown upon me to equalize the whole nssess-

mant for the County, I further stated thatIwas
repared, 80 far as time would allow, to hear
evidonoe submitted by any municipality to assist
me to & just equalization, aud 1 named tho day
when I would commence taking any evidence
that might be eubmitted to me. Iu the course
of the dissussion ag to the division of the time
avallable for eiva voce testimony, it was pro~
posed to leave the matter in my hands upen the
dosumentary evidence of a public character that
Imight call for, and that 1 was to proceed to
hear and determine the matter of the appeal

_under the power and provisions of sub-see. 8 of

#eo, 71, of the Assessment Act, it being under-
stood that I might use my personal knowledge
in such determination, and to this all the musi-
cipalities appenring assented.

The equalization made by the County Council,
and the table upon which they ncted, were put
in evidenoe in the regular way and the rolls for

. 1868 were likewise produced, upon the ca!l of

the appellants, from the custody of the county
slerkt, who also subsequently furpished certain
statoments or rbstracts from the rolls (thoe
oorrectuess of which I tested for myself).

No other evidence was given or tendered to me
on belis!f of any municipality in the covuty, and
Ibave in fact been left to determine upon the
tame material that was or ought to have been
beforo the County Council in making the equal-
fzation. And upos that material in the absence
of any otber evidence I have equalized the whole
asseasment of the county, and in so doing deter-
minad necessarily the specific matters appenled.

1t was understood, I know, that I was not to
go into the vearons why I bad arrived at certain
conciusions, why decided in & certain way--but
simply to give judg.aent; yot, as I had neces-
sarily to decide to the best of my ability the
watter of lnw argued before me, I think it right
to stete the grousds which led my wmind to ®
;mnclusi'\n g to the proper construction of the
ITH

The asaeasments are made in each munieipality
by & looal officer appoiuted for the purpose by
the sorporation of the town or township,

The work of twenty-thres or more officers,
each acting independently in pevforming o diffi-
cult duty, is not likely to yresent results show-
ing & just relation between sll the valuatious
threughout a county, .

In respout ‘o the question of valus slun, it ia
But enay to aatisfy the judgment, and no two per-
Bong, I am sure, would be likely without confer-
ence or inter-gommunication, to arrive at similar
results oven upon similar material. 1o point of
edusation, in sonuduess of judgment, and in
fitness for the duty thers must be a groat diversity
amonget the assessors.

The law not providing for the assessment for
the whole county by a limited number of men,
aoting together and guided and govorned by uni-
form prineiples, but%y separate and independent
vainnters, it was obvious that great injustics
wight be wrought il every munleipality was In

cfieot, allowed to say how much it would contris
bute to & county rate, nnd so doubtless the pro-
vision in sec. 71, was made to enable the Coun'y
Council sv to deal with the valuations mads by
individual assessors, as to make them present s
Jjust basis in apportioning & county rate. .

The section referred to shows how this is to
be acoomplished.

First. The rolls for the preceding year are
to be examined by the Council of the County **for
the purpose of assertnining whether the velua-.
tions made by the asseszors in each township,
town or village bear s just relation to the valua-
tion so made in sil guch townships, towus and
villages.”

Setcond. They inust, scoording as fustios
may require, increrse or decrense the aggregate
valuntions of property (of resl nnd of personal
property) in any towuship, town or village, by
adding or deduoting: 80 much per centum as may
in their opinion be necessary to produce a just
relation between all the valuativns of real and
personal estate threughout the county.

This duty it is made incumbeat upon County
Councils to perform, nnd the objest to be Rosom-
plishied is plainly indicated, viz:—That property
sot down in one or thors townships or towrs at half
or one-tenth it may be of its value,~—the valua-
tions in other towns or townships being but 10 per
gent, or some other figure under actual worth—
maynot be allowed ~.0 50 remain, but by deducting
from some, or addiag to others, or otherwise by
levelling up or dowp to some one standard, all
may he breught into just relutions of value over
the whole County, 1n doing this, bowever, there
is & restriction in the Iatter part of the clause,
That the aggregote valuation for the whole
county is not to be reduead; the figuring
may be inoreased, hut is not to be brought below
the sum of the apgregats values on the rolls;
the just relstion in value spoken of in section
71, being produced by the action of the Council
s stated therein,

Sub-scction 2 disoriminates between town and
country property, declaring as I understand i,
that town property as compared with country
property, shall be arbitrarily reduced fo three-
fiftha,

I am pressed with the diffoulty of reconciling
the language in the first and second sub.sestions.
But when I look at the obvious intention of the
1aw, I cannot thinlk the legislature invited and
dirested the Counails to do that which in the
next liac (if the sul-seotion is to bo construed as
lenving them, the iTounty Council, only a minie-
terial duty as regards towns) they arz prohibitad
from doing.

By the fGiat sub-section, the council are to
teexamine the rollu of towns, villages, and town-
ships.” Why examine the rolls of towns, villnges,
and townships? Why examine the rolls of towne
ubless for the purpose after-mentioned? They
are to see whether the valuations in the fowne
und villages (town: again) are In just retation to
the valuations ir all the fotns sud villayes
snd townships in the county end they may in-
ereass or decrease the valuations in any, not &
township only, but in sny town, village or town.
ghip adding or deduoting, &0, Towus and vil-
lages ore mentionsd mo less than four times in
the clavee, and in direct sonnection with towa-
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ships, and the power of the County Counell to
deal with them. If It was intended that Counte
Connoils should have no power to deal with towns
and villages, I oannot think the language refer-
red to would have beey nsed. A strong argument
sgainst the construstion contended for by the
appalants, les in this, that If sestion 2 i5: to be
0 raad ag to dirable Councils from doing any more
towards equalization thaa taking the interast on
the nmounts ot § per cent and enpitalizing nt 70
per cent as the aggregate valuation for towns, it
would be in the puwer of the nssessor of any
town or vilinge, to fix the proport.on payabls
by his municipality on a county rate, and the
County Council would be bound simply to regis-
ter th) wrong. I can see neither remson nor
Jurtice in allowivg eouncils to deurease or iu-
crense tho agaregate valuations of township as-
ses~ors, hut disabling them from doing so in the
dase of town assersora. I thought, at first, thai
a selution might be found so as to give effect to
every part of the clause, in n levelling down pro.
oesy, it this way, taking the town with the lowest
aggregate valuation and decreasing the valua-
tinns ig &' other munioipalities. so as to produce
a just re «don in all the valuations; but then,
this could not be dona, for theve is a plain and
positive prohibition against reducing the aggre-
gate valuation for the whole county as made by
the assesvors.

Iu the 3rd sub-gec. of same clause, eny local
municipality dissatisied with the action of the
Souncil in increasing valuadon, may appenl.
If the menning of sub-sec. 2, be as contended
fov hy the appellants, a town or vilinge could
not be affiected by such a decision, but sub.see,
8, plainly implies vhat they might be injuriously
affected aml on no other ground sould the right
of appeal given to them he justified,

The 72ud seo, plainly implies also that ex-
smination of the volle of alf municiprlities is
uecessary in the procese of equalizing the valu-
ations in the several munieipalities, For what
purpose, if cortain of them are tu be taken at
arhitenry valustions on the nssegsors’ return!
The yuestion secms to me to angwer iteelt.

Section 74 shows that o county rate is to be
assessed equaliy on the whole ratable property
of the Cuuuty, and provides distinctly, that the
amount of property returned on the rolls for
the townships, towns and villages {(as finally
revised nod equalized) is to be the bnsis upon
which the appestionment is-to be made, again
implying the existence of the power to change
the original returns,

I think to give effect to the intenfion of the
Legislature the County Council should perform
the duty in the order prescribed-—first equaliz.
ing the valuations in the several municipnlities,
towns, townships and villages, as provided in
first part of zection 71-and then, after doing
80, to make the deductione in respect to towns
and villages direoted in sub-seo, 2,

There is obvicusly a bigher standard of value
applienble to farm property than to villnge
proderty, and so in the every day transactions
of business it is estimated, Villnge property is
subject to many ipoldents enleulated to depre-
olate its valne that property in the counury is
not liable to. A large share of town and village
property is nlso perishable and in its nature

l

subjeot to yearly deprecintion. Thelandis
general productive except when built upon,
onnhot be turned to the profitabla secount
farm property can  All these, it is true, ent;
into the element of value, aud might well be son,
sldered in the first instance, but the Legislatury
has thought it right to fix arbitrarily & differanasy
fn value, and whecher well-founded or not it
must be acted upon. w

The course which I thinkit was the duty of th
County Council to follow, 1 myself have pursye
in respect to towns, The County Judge notin
in this matter of uppenl is vossibly {nvested . .
with narestricted power to equalize the aseese.
ment, as, in his opinion, may be just—the lag.
guage i3 certainly broad cuvongh to admit thy -
view—-t And such Judge shall equalize the:
wi.olo assesement of the County.” DBut 1 hawp
thought it right and more iu conformity with the
trus inteution of the law, to be governed by the
principie laid down in the law as to valyation
respecting towns,

When this appenl wns lodged T saw from the
nature and extent of the enquiry, if wive voes
testimony wns tu be submitted, and the short
time nllowed by law for making it, that it would
be hmpussible to receive complete evidencs from
all intorested, and evidence upon which I could
with safoty net, for I felt and [ feel that if par.
tial or incomplete testimony were laid before ma,
it would be worse than useless, and might
possibly produee an inmpression upen my mind
not calenlated to nisist me in arriving at & just
equalization of the whole nssesement of the
County ; noar could I have time to analyse and
examive it properly, If utall, The costa, alse,
if the matter was gone into exhaustively, I
knesr would have been enormous, and these gone
ziderations and the wish expressed by all parties
in the matter induced me to take it up in the
way desiyed, and to endeavour to do justice to
tho best of my ahility on materinls submitted
without ijuneisting upon other evidonca, I have
endeavoured to justify the confilence plnced ln
me, and nearly every day since the appeal was
lodged 1 buve bean engaged in making, so faras
tims would permit, o thorough examination of
all the rolls and documents before me, I eane
caanot help snying that the manner in which
many of the rolls are got up Is snything but
oveditable to nesessors, 1 did not think it pos-
sible thai such imperfest and slovenly work as
some of the rolls exhibit aould have hee: res
ceived from tbe hnnds of any ussessor, And
having made & most detailed examination of
what ench nssessor has dons, 1 must stata my
conviotion thut nesessment under the presest
system forms, in my judgment, a most unrell
able basis of action for county or other pupe

oses, : :

1 will not impose upon myself the painful task -~
of expressing an opinion aa to returns of value -
set upon property by men whose duties are .
plainly et down in the Aet of Parliament, and
who are requived to verify op oath the full cer
tifiente necessary to be placed upon their com-
pleted roll; but T will say it is small” wonder
that yonr after year the Uounty Courcils fiad
such dilieulty in ngreeing on an egualization,
and that the equnlization when made, is gonerally
o 'ter & long struggle on the part of munieipalitied.
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alter, and ' the end s undarstood to boupon

_geompromise, or concession of some Kkind to
gieore the netessary majority, One oo see in
te probuble confiist of optaien almost inevitahle
M tge gonlict of interests, in the possibility of
sombtuations to seoure results opersting unjustly
yowards eertain municipalities vutside sueh
gombinations, and in other difficulties that sur-
sound the suhject, suggesting obstacles to a just
dealsion. o good reason for an appesl to some
{ndependent tribunal, beyond the yeaoh of irre-
lgr influennes ; and. economy being an ohject,
the County Judge was doubtless seleated and
smpiwered to decide, and bowever distasteful
the duty, I must admit & right of appeal svems
peepssary under the present system of equaliza-
tlon. .

For yeors past it would aj pear thatno uniform
cour.e has been taken iu respect to most of the
municipnlities in the County. 1 gpeak from a
onreful unslysis 1 made of the apportionment by
the Co anty Council since 1881, exhibiting the pro-
portion in ench ) ear both of nggregute valuations,
and of the county rates in respect to each and
every municipality in the County. I sought in
vain for scme clue therein to an apportionment,
but could find none,

And now, after more than ten days of inees.
sant 1abor in examining (e asgessment for tha
Cousty and preparing tables ther from and other
work of the kind to nsslst me in reavoning »pun
the facts and figurcs before me, 1 have not en-
tirely satlefied myself in the result arrived st
and T scarcely hope to saticfy the municipalities
affented, Yut 1 know that what 1 have prepared
approsimates to & just equalized value for the
whole County, and I think that whenever a ve.
liable nescssment is mnde of the whole County
by persons acting on uniform principles and not
eubject to irregular influences o2 logal direction,
aud with reasunable time for the work to be
done, the figures I now present will, to o great
extert, be justified.

In going over the wark I found in the paper
on which the County Council ncted in equalizing
many crrors it addition, ranging frow oue doliny

. upwnrds, and in one cose anerror of no less than
ono hundred thousnnit doilars, Thess of course
-1 et right. .

The whole valus for the County as equalized
by e will be found incrensed from $11,703,285
to $14,800.730.86—nnd that is o valuntion far
under its veal worth 1 ineline to think, but did not
gonsilor T weuld be justiied, as the matter stutndd
before e, in raising it beyoud the preseut
fgore, .

The County Clerk, neonrding to tho direction
of the Reoeves, has furnished me with all the

seturng 1 oalled for, tabled from the public
docuwents in his oustody and he gave me sowme
assistance in diseovering where some of the
errors i addition veferred to were,

1 believe n new rate may with facility be struck
apan the figures I give, aud I have spaved no
poins to work out sll us fully in detail as is
poasible in minute and somplex calouintions.

Arvived at tha close of s distastelul and very
oherous duty, 1 have at least the consvlation
af knowlng that the municipalities are saved &
heavy outlay in the course that was tuken; and
us respects the payment for my labours in this

proteacted entjuiry there cerininly is much work
iven for n stoall sum of money—cight or nine
ollars being 11l the Govérnment will reeeive in
stamps ag'an equivalent for my services in this
mattoe of appenl,

LOWER CANADA REFORTS.

INSOLVENCY CASES,

Ix »m Hexry Davis ®r AL, Ixsonvexts w
F. Moin Br AL, Cuarmaxts,

el :=That the anliity deelared by paragraph 3 of sec-
tion & of then Ikolvent Aet of 1854 1% an abiolute nullity,
and u promiasory note given iu violation of the y.vavie
glong of sajd paragrgph is absolntely null and vaid ab
initio oven in the hm\(\s of & third party innoeent holder
before maturity.

{137, C. J. 18]

This with two other similar cases, A, Millny
and M. Camphell elaimunts, came befors the
gourt in appeal from the award of the Assignes
of the insoivent estate, James Court. rejecting

! the demand of the claimant, and denying his

right to yunk on the estate for ths promissory
note elnimed nn.

The faats of the care are as follows; About
the month of June, 1867, the inzolve, *= ahtnined
from James Muir of Montrenl, Mg necommodation

i note: in their favour for abont 312,000, he taking

from them nt the time the erdinary receipts
showing that they wers nccommodation notes.
About the 10th of January, 168, soven days
before the susignment by Davis. Welsh & Co.,
James Muir learning that they had suspended
payment, with & view to protect himself from
loss, 88 far na possible, on the above notes whioh
were still outstanding, oblained from them in ex-
change for tie receipts their notes made nod

l antedated to correspond exactly bath in amounts

and dates with the acoommodation notes for
which the receipts werc given and which had been
got by thew rom Muir in June previous.

Threg of the notes thus obtained by Mulr, of
about $2000 each, were transferred by him sans
recours to the three claimants in question, vis.,

{ B, Muir, &, Milloy, and M. Campbell, who were

at the time of the transfer his creditors, and ns
such took' the motes hy way of recurity for
antecedent debt but before their apparent matus
rity and without any (positive) knowledge of
their origlin.

8hortly after the transfer of the notes hy James
Muir, as above, he bimself became ingolvent,
Under these circumstnnees the holders of ths
recommetatisg potes got from him in June, and
which were still outstanding, eame in and ranked
on Muir's es:ate ns 1ankers of the notes and on
the estate of Davie, Welsh & Co., as the indors.
erz s and the holders of the notes got by James
Muir from the insolvents in January, 1808, hold-
ing them a8 oolluteral securlty sens recours did
not rank on James Muir's estate but filed thelr
clnims ngalunt tho estate of thoe insolvents s the
makers of these notes, Thelr right thus to ravk
fz what was contested by the contestants in this
case,

The groueds taken by the contestants were:

1. That the notes, being olearly given in vios
Intlon of parngraph § of section 8 of the insel.
vgut Act of 1864, were abaolutely null and vold
ab fnitio,
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2nd. That in any event the olaimants ocould
not be allowed to rank, a8 ihey had parted with
no new oconslderation and incurred no new obii-

tion on the strength of tho potes, but hai
simply taken them as seourity for an sntecedent
debt, cause lueraadi, which did not constitute
them holders for value a8 agalnst the creditors
of the estate. :

The coutestants oited Chitty, Bills 82, 88, 01,
94, Dorlon and Macrae, 742, James’ Iusolvency
Act of the United States, p. 1588, 183.

The assignee held on hoth grounds that the
“glalmants could not rank, and rejeoted their
cinims,

Torraxos, J., without entering upon the
second of these grouuds, confirmed the judgment
of the assignee in the three cases upon the first
alvns.  After reading sub-section 8 of section 8,
of the insolvent Act, his Honour said that as to
‘the transaction between James Muir and Davis,
Walsh & Co., there was no doubt thut it wasan
illegal attempt to oreate n security upou the
estate of persons then Inselvent, The judgment
would therefore be confirmed with costs in all
three enses.

Judgment of the assiyinee confirmed.

I¥ ne Catuemiye Morgax, Insonvesr v. Jouw
WHyTs, BT AL
Hehd (= That the privflege of 11 e lonflord on the provecds
of the effects fornd on the premises leased, Is aot atfect-
el by the lnsolvent det of (864, und e prvembenes
over the privitege of the assignes awd the wsolvent for
the costs of thudr respective diselaraes muder the Aet,
fig LowL 1800}

In the ease of Cntherine Morgan, an insolvent,
John Whyte, official assignee, prepaced a first
and final dividend shest, in whnich he collocated
himself for the sum of §45, for the costs of pro-
curing his dizeharge s assignee, and also ecllo-
cated the insolvent for a like sum of £I5 for the
eosts of hor discharge. The cntire proceeds of
the estate, with the exception of n balance of
$31 61, wero absorbed by these and o'aer ex-
penses of winding up.

The alaimant, Biron, contested this colloeation,
olaiming that the sum of 380, due him by the
ingolvent for rent, should have been collocated
to him by privilege before the above mentioned
two sums of $45, and praying that the dividend
sheet be set aside, and a new sheet prepaved,
golfocating him fur $80, by privilege.

Both the nsaipnes and the insolvent appeared
by counsze!l and filed answers to the contestation,
slleging, first, that it was not made within the
six days allowed by law, and came too late; and,
seoondly, that the collocation of the two sums of
$45 oack as s first privilege had been made in
aceordance withlaw,

The parties went to proof befors the assignes.
The assignee filod an admiseior. that the proceeds
of the cstate were the proceeds of goods and
farnitore found in the premises leased by Biron
to the insolvent. Tho olerk of the nasignee was
examined to prove that tho charge of $45 was
ths usual chargs, -

On the 2nd April, 18369, the assignes gave
Judgment both on his own clalm for $45, ana on
tho ingolvent’s olaim for the same sum, holding®
1st, that the eontestation heing fyled after the

, were respectively entitled by law to be collosa

“annul and set aside said dividend sheet sc far ag

. testing party, a3 well of Lis contestation before

ox iration of the six Jays sliowed by law,; §
null; 2nd, that the assignze and the insoly

for the sum of §45, by privilege. )

The contestant appealed from this deolsion,

Touraxcs, J.-~The contesting oreditor is the:
proprietor of the promises occupled by the in
solvent. Ho has a elaim for rent dus, and obs
jeets to two items in the Gividend sheet; 1st, the
sum of $456 for the assignee's discharge; ang
2nd, a like sum of $48 for the insolvent's dis. -
charge. Seo, 6 of the Inrolvont Act, sub-sectiog
4, eays, ‘in the preparation of the dividend
sheet, due regard shall be had to thoe vank and
privilege of every ereditor, which rank and-
privilege, upon whatever they way be legally .
founded, shall not be disturbed by the provisions
of this Aet.” As to the costs of the inscivent’s
discharge, and the costs of winding up the estate,
the Act simply xays, that they shall be paid out -
of the nssets.  With respect to the time of fyling .
the coutestation, it was not fyled too late. The -
Court is therefore of opinion to veverse the judg.
mer* of the assignes, and to maintein the o=
testation.

The judgment is as follows:

# 1 the undersigned Judgs, ete., having heards
ote.! considering that the Insolvest Act, 8. &-
§.8. 4, has declared that the rank and privilegs
of ereditors shall not ba disturbed by the provis
sious of snid Act: considering that thereis error
in the uividend sheet prepared by the assighea
John Whyte, of date 3vd March, 1869, inasinuch
n8 tho sum of §46 for assignee's discharge, and
the sum of 46 for insolvent's discharge sre
made n firs charge upon the assets of the insols
vent, snd before the privilege of the lessor,
which privilege should hnve precedence, do

goncerns the said items, and do order that the
snid contestant be collocated hy privilege and
preference before the nllownnoe and col\?cutlon
of the said two items, with coxts to the said con-

the said assignoe os of the present appeal.”
Judgment reversed.

UNITED STATES REPORTS.

SUPREME COURT, UNITED STATER

Henye v, Livs Insunaxes Co,

A oustam among HIC fngarmr o conppanios to allew Uu‘r?'
dayw gres for the payment of prombwns, nutwithstand
jng a clause of forfeiture for ion-payment on the Jdag
they breome due exists in the poliey, is valid to inlerprt
the vonteget, ond may be proven by tho fusured.

Tridence that the practles of the company waa to give
notice of the time at which the premtums fell dus, and
that they omitted to do so on the oeeurrence of the des
fault i yhestion, or that they s doalt with the fnsured
as o it her off her puand, is admiseable as srkinnvg
from whivh the jury toay draw the conclusion that the
tusnrel was mistend by the compmuy, the company cals
nut taks advantage of a dofuult which they have thems
gelves vontributed to or envouraged,

Error to the Distriot Court of Philadelphia.

Oplnion by Tuonrsuy, C. J.

The plaintiff below offered on the trial to prove .
A custom anong life lnsuracce companiesto sllow
thirty days grace for payment of premiums dus,
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- Houn v. Lrek Insonaxog Co.

¢¥en when » clauge of forfoiture for non-payment

- gt the dny vxists, The rejoction of the offer by

the court forms the first bill of escsptiony and
assignments of error to be considered in this case.

It might have been a diffioult thing to prove
guch & custom, but that was not & gnod gound
ot which to réfuse the offor. It was the plaine
¢ff’s right to prove it if she could, and we ave to
teke it, for he purposes of this investigation,
that she conid have proved it. Would it have

... been effectual proof for any purpose, had it been

admitted ?

o think it would, although generally a con-
trac  3the law of the transa-.ion in which {t
exist and is mot to be affected by anything but
its t--.ns; thatis to say, it cannot be abridged
or sulorged in its scope by snytbing olse; yet
there are many enses in which its execution is
materially couvtrolled by usage or custom., A
fymiliar instanco are days of grace on commer-
disl paper, By a custam grown into law, it is
not due until the expiration of three days aftee
it purports to bo; or rather the remedy is sus-

euded ngainst the parties for that period, So
ty agriculture, sithough the lemse may fix the
duration of the term, and when it iy to end,
yot the tennnt by custom has rights on the
premises ofter it is ended, *o harvest and aarvy
away his ehare of what the custom calls the way
going crap. 6 Bin, 2055 2 8. & B. 14; Doug.
201; 1 Smith's Lead, Cascs, 6th ed. 470, This
sustom seems to do more than control the remedy;
{t in fuot delnys the contrast. But no custom is
more perfeetiy established, or more completely
stands on n solid fuundation a8 law. There nre
cuttoms which interpret mavine contracts to the
estent of apparcut changes in them. In Peake’s
Nisi Pring 43, in thecase Charand v. Augersteen,
it wa¢ shown that by custom, & stipulation in a
policy of insurance, that & vessel was to sail in
Uetober, meant that she was to sail between the
26th of the mouth and the 1st or 2nd of November.

While o custom us n gencral rule may not be
heard to affect the ‘terma of a statute, nor n gon-
uet, to the extent of delaying or nuvidging the
force of it, it may Iuterprel either. Hepp v.
Dalmer, 3 W. 178,

The offer in this case was to control the gener-
ality of the olauge of forfeiture in the policy in
case of non-payment of premiums at the day,
and to show that o farfeiture was uot detuandable
st the dny, vor at al}, if puid within thirty days.
If the plaintiff could have established this as o
custom, her caso would on this point have been
slenr of difficulty, for the testimony was that she
bad tendered the premium for the noan-payment
of which the forfeiture wag claimed once and
perhiaps twice & month, after it was due by the
terms of the pollsy. We do not know whether
there is or is not such & oustom. That is not
our question at thiz tme, the plaintiff offered to
prove it, and the tesiimony should have been
adwitted In our opinicu. This ervor is therefore
sustalned.

Besides tile, we think there was evidenos in
the case for the jury on other aspects of it, If

it was the practice of the vompany to nodfy the

plainttif of the times her premiums were due and
payeble, and they omitted it on the ocoaslon
of this default, or If they so dealt with her as to
Induce o belief that the clanse of forfeiture weuld

Dot be fnsisted on in her ease in 0ase of 4 derells
tion of payment at the day, aod it was declared’
that the only risk she ran in not paying at the
preclse time was death oceurring in the interval
of nun-paymert of ever-due premiums and thug
put her off her guard, they cught not to be per-
witted to take advaniage of 4 defanlt which they
may themselves bave encournged.  That was sn
aspect of the case in proof, upon which the jury
should have been allowsd to pass, In transag-
tions of this nature it '3 ensy t6 mislend by =
practice of liberality, if fullowed by one of entire
strictness, aud the only curn for this is the en.
qeiry by the jury whether the party has been
misled by the former, If so, itis & fraud upen
her righta which ought to Le condemned snd
redressed.  The cases of Buckley v, The [nited
States Ins. Co., 18 Barb. 41, and Reese v. Tnarge
rence Co., 26 Barb, 5.6, strongly sustain this
view. Inthis monnern surrse of strictness ma
take place, and it i3 not to be donbted that the
Company may waive ¢ positive compiinnce with
the rules of insurance, 9 Casey, 307; 2 W,
250; 4 Ib, 811; 6 Ib. 161; 7 Ib, 950; 8 Ib.
258; 10 Ib, 828, Forfeituree are odicus in law,
and are only where there is tho clearest evidence
that that was what was meant by the stipulations
of tho parties. There must be uo ease of manage-
ment or trickery to estop the party iuto a for-
feiture. If the sirictvess in this case was the
result of a desire to wind up business, as we
loarn the company did, not loug thereafter, and
it was adopted to avoid 2 return of preminms, the
lenst which could be said of it is, that it is a most
disoraditable transaction. * We do not know how
this was. At the same time itis singular that
absolute strictness should be required in payirg
bremiums, if the company bad it in contempla-
tion to cease insuring and to return the preminms
to parties who bad regularly paid thew, s they
would be obliged to do.  Tiiere is undoubtedly a
cotnity at least extended to all insurers in vegard
to the matter of paying premiums.  No company
would be worthy to receive the countenance af
the pubtic, which should estublish s practice that
would for every little derelictinn forfeit the poli-
cies of the fnsured, even ir it had the power,

We think the learned judges erred in awarding
a non-suit, ax well ux in a rejesting the prrfered
testimony, amd that the nun-suit must be aet
aside and a procedendo awavded; which is done
accordingly,—~ " S, Rep,

Ouce Bishop Horsley met Lord Thurlow walk-
ing with the Prince of Wales, 'The Bisbop said
he way to preack & chavity sermon next Sundsy,
and hoped to have the honor of secing his Rogal
ligbness present. The Prince intimated that
s would be present. Turuning to Thurlow, the
Bishop said, +1 hope T shall alan see your lord-
gaip thers,” ¢ 1°} be — if you do; I hear you
talk nonsense emough in the House of Lords
but there I can and do contradict youw, and I'1l
be ——if I go to hear you where I can't.,”
Bench and Bar.

Lord Thurlow's appearance when presiding in
the House of Lords was very grave and imfmsmg,
snd Fox once remdrked that it proved him dise
honest, for no person could be 3o wise as Thurlew
looked .~ Bened and Bar.
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RaiLway, Revocariox or WiLL.

1. A company were empowered by a statute,
passed in 1832, to make and use a railway for
the passage of wagons, engines, and other car-
riages. The company ran passenger trains
drawn by locomotive steam-engines, having
taken all reasonable precautions to prevent
the emission of sparks. The plaintiff’s hay-
stack having been fired by sparks from an
engine, keld, that, as the company had not
express powers by statute to use locomotive
steam-engines, they were liable at common
law for the damage.—Jones v Festiniog Ruil-
way Co., Law Rep. 3 Q. B. 733.

2. Arailway carriage in which the plaintiffs

" (husband and wife) were passengers to R., on
) p

reaching R. overshot the platform on account
of the length of the train. The passengers
were not warned to keep their seats, nor was
any offer made to back the carriage to the
platform. After several persons had got out,
the husband did so without any communica-
tion with the railway’s servants, and the wife,
standing on the steps of the carringe, took
his hands and jumped down, and in 8o doing
strained her knee. There was a foot-board
between the steps and the ground which she
did not use, but there was no evidence of care-
lessness on her part in the manner of descent,
It was daylight. In an action against the rail-
way company for the injury: Held (Exch. Ch.
per Byngs, MELLor, MoNTAGUE SMITH, and
Haxnew, JJ.; Keating, J., dissentiente), that
there was no evidence for, the jury of negli-
gence in the defendants, and that the plaintiffy’
negligence contributed to the accident.— Siner
v. Great W. Railway Co., Law Rep. 4 Ex, 117.
See NEGLIGENCE, 2; VeNxDOR'S Liex.

Rars,

A woman permitted the prisoner to have
connection with her, under the impression
that it was her husband. Held, that in the
absence of evidence that she was unconsejous
at the time the act of connection commenced,
it must be taken that her consent was obtained,
though by fraud, and that therefore the pris-
oner was not guilty of rape.—The Queen v,
Barrow, Law Rep. 1 C. C. 156.

The 1 Vict. . 26, 5. 22, enacts that no Will
which shall be in any manner revoked shall be
revived by a codicil, unless the codicil «eghow8
an intention to revive the same’ Where ?
testator made a will, and then made o Seﬂo’fd
will revoking the first, held, that the first will
was not revived from the mere fact that ®
codicil subsequent to both wills imported t0 be
a codicil “to the last will and testument of ®°
(the testator) which bears date” the date of
the first will, if there is no other evidence ©
intention to revive the first will.—Goods of
Steele, Law Rep. 1 P. & D. 575.

SaLk.

1. The plaintiff, in England, sent an order
to ., in Brazil, to buy cotton for him. .
bought cotton, and shipped it in the defend®
ant’s vessel; the invoice wa: made oub .as
shipped on account aud risk of the p‘ﬂi“mf’
but the bill of lading was made deliverable ¥
P.’s order or assigns. P. wrote n letter t0 the
plaintiff, advising the shipment, saying that ?'
had drawn on the plaintiff for the amount n
favor of P.’s agent, “to which we beg YU
protection.” The letter purported to enclos®
the invoice and the bill of lading. The inv0i®®
was enclosed, but the bill of Iading, indor®®
in blank by P., was sent with the bill of €%
change to P.’s agents in England. The agent?
sent the two documents to the plnintitf. whe
retuined the bill of lading, but returncd
bill of exchange unaccepted, on the grov?
that P. had not complied with bis order-
plaintiff presented the bill of lading to the de-
fendant, but he, being advised by P.’s agent®
refused to deliver it to him, and said ﬂ‘“.t he
should deliver it to P.’s agents on & d“Phcﬂt:
bill of lading. On a case stated, the coul‘.
having power to draw inferences of f'wt'.
Zleld, that Py intention was that the p!“’e
perty should not paes till the bill of exchf"’gt
was paid, and that therefore the defend®”
was justified in hia vefusal.—Shepherd V- Hor
rison, Law Rep. 4 Q. B, 196. h

2. Ou the 9th of May, the plaiotiff, throug
his brokers, contracted to sell shaves in 00"::
pany to the defendants, stock jobbers, the 5@
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tling day being the 15th of May. DBefore the
settling day the defendants, on a day called
the name-day, in accordance with the custom
of the stock exchange, gave to the plaintiff’s
broker the names of seventeen persons as ulti-
mate purchasers. The plaintiff executed ac-
cordingly seventeen deeds of transfer, and on
the settling day by his broker handed them
and the share certificates to the defendants,
who thereupon paid the agreed price. The
company had, in the mean time, stopped pay-
ment, and was ordered wound up. The seven-
teen transferees had paid their purchase-money
to the defendants and had received the deeds
of transfer, but had not executed them, and
the plaintiff was obliged to pay calls on the
shares. On a bill by the plaintiff against the
defendants, claiming indemnity against the
calls; Ileld (reversing the decree of Mawing,
V.C.), that the contract must be interpreted
according to the rules of the stock exchange,
and that after the defendants had paid the
purchase-money, and given the names of trans-
ferees to whom the vendor execnted transfers,
and after these transferees had received the
transfers and paid the purchase-money, the
liability of the defendunts censed, and that
the hill should be dismissed.—Coles v. Bris-
towe, Law Rep. 4 Ch. 8; 5. p. Grissell v. Bris-
towe. (Exch. Ch., reversing judgment of the
Common Pleas.) Law Rep. 4 C. P. 36  See
also Hawkins v. Maltby, Law Rep. 4 Cb. 200.

8. But the liability of the jobber does not
cease, if the person named by him as ultimate
purchaser is not s person who is bound to
take the shares.—AMuxted v. Paine, Law Rep.
4 Ex. 81.

4, When persons contract to buy or sell
shares through brokers and jobbers on the
stock exchange, they contract according to the
custom of the exchange, by which the buyer
ar seller of shares undertakes to buy or sell
from or to the person whose name is given to
him on name-day.—IHodgkinson v. Kelly, Law
Rep. 6 Eq. 496. .

5. Plaintiff, on Nov. 2, through his brokers,
sold one huudred shares to the defendants,
tock-jobbers. The sale-note expressed that
the sule was “ subject to the rules of the stook
exchange, and with registration guaranteed,”
also that payment was to be made on Nov. 15;
shortly before this date defendants sent to the
Plaintifi’s brokers the nnme of H. as transfere®
“With the purchase-money, and the transfers
Were executed by the plaintiff to H. The
transfers not having been executed by H., the

defendants obtained & decree for specific per-
formance by H. of the contract with them and
for indemnity. Meanwhile the company had
been wound up, and the plaintiff was placed
on the list of contributories. He then filed
this bill againat the defendants for a decree
for specific performance and indemnity. The
plaintiff having died, his executor, having
been placed on the list, revived the suit. The
estale was insufficient: Zeld, (1) that the
stock-jobbers were principals; (2) that the
facts did not show a novation of the original
contract, and that the plaintiff was entitled to
the decree prayed for; (8) that the right to
indemnity was not limited to the amount of
dividend which the estate could pay, but that
the executor had sll the rights which his
testator, if living, would have had.~—Cruse v.
Paine, Law Rep. 6 Eq. 641.

6. The plaintiff sold twenty shares on May
10, on the stock exchange to one P., a jobber
for the settling-day, May 15, The defendant,
on May 2, bought of P. twenty ghares in the
same company for the same day; and on May
14, having learned that the plaintiff waa to
instructed P. to give the

supply the shares,
The transfer was

name of C. as transferee. '
made accordingly, and executed by the plain-
tiff and C. C. neither paid nor ngreed to pay
the defendant any sum in respect to0 the shares,
and the defendant had authority to give the
name of C. as transferee, The company being
wound up, the plaintiff was obligec? to pay
calls, the liquidators refusing to register the
transfer, Jleld, that the plaintif was Bot
entitled to be indemnified by the defendant
against the calls,— Torringlon V. Lowe, Law
Rep. 4 C. P. 26.
See CustoM ; ESTOPPEL; Morreace, 8;
Specrrlo PERFORMANCE; STOPPAGE IN
TransiTu; TRUST, 3; VENDOR AND Pon-
ciAsER of REAL ESTATE; WARRANTY.

SepvorioN. '
The plaintiff’s deughter, & minor, left his

house and went into service. Her master dis-
missed ber at a day’s notice, and the next day,
on her way home, the defendant seduced her.
Held, that as soon as the gervice was put an
end to by the master, whether rightful]yt;r
not, the girl intending t0 return bomla,' ﬂ;
right to her services revived, and the plainti

could maiptain the action.—Terry Y. Hutchin-

son, Law Rep. 8 Q- B. 599.
CrIMINAL LaW.
ND SERVANT.

SENTENOR-—See
SERVANT—See MASTER A
Ser-0rE—See BirLs AND NOTES, 4.
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- -Sareirr—=Se: EsCAPE.
Buxp.
© 1, A eharter-party provided that the ship
..ghould proceed to a cortain port, and there, or
a near theroto as she oould safely got, deliver
the sargo In tho customary manner, but said
nothing as to the time to be ocoupled iu the
_ discharge. While the ship was unloading, the
puthorities, owing to o threatened bombard-
mont, refused for several days to allow any of
the eargo to be smloaded.  Held, that the con-
tract implied &y law was that ench party
- would use reasonable diligence in performing
- that part of the duty of unloading which fell
. on him, aud was not that the diseharge should
. be completed within the time usval at the port;
and that therefors tho ship-owner could not
recover damages from the charterer for the
delay.- Ford v. Cotesworik, Law Rep. ¢ Q.
B, 147,

2, A shipper ean sue in admiraity the
owners of the vessel for damage to his goods
csused by negligencn of the crew, though the
vessel was under charter, if the shipper did
not know of the charter, and if the maater put
up the ship as a goneral ship.—The Figlia
Maggiore, Law Rop. 2 Adm. & Ece. 100

8. The plaintiffs were indorsoes of the bill
of lading of n cargo, which, acoording to the
charter-party which referred to the bill of la-
ding, was to be unloaded at 8. at the vsusl
place of discharge.” Or arriving at 8. the
master put into the A. dock, when the plain-
tiffs ordered him to remove the ship to the B.
doek, which the master refused to do until he
kad been paid the expense of entering the &,
dock, Both docks were places of delivery for

- glmilar sargoes. In & seit for breach of con-
tract for uon-delivery of oargo: ficid, that
the master was justiied in mooring in the A.
dock, but having reccived directions to muve
to the B. dock was hound to obey them.—The
Feliz, Law Rep. 2 Adm. & Bes. 273,

4, The payment of & faro is necessary to
constitute & ¢ pasgenger” whose presencs on
board imposes the obligation, under the Mer-
chont Shipplag Act, 1854, 5. 864, of taking o
pilot.— T Lion, Law Rep. 2 Adm. & Bee. 102,

See Bisn or Lavivg 3 Borroxay Boxp: Cor.
118108 ; Damagey, 2, 8; Freraur; INsvne
ANCE} Priomiry, 2; Broreace 1N TRAN-
81ty Wiy, 1,

Branpsn.
In on sotion for slander, a new trial will not

of damages.—Foradike v. Stone, Law Rep:
0. P, 607,
Sce InTeRROGATORIES, 1§ LinEL,
Sovicrron—Ses ATTORNEY.
Speorrio PRRFORMANCE. .
In a sult for specific performance, a pﬁra :
ohaser will be forced to take » title whish'
appenrs to the Court of Appeal to be good,
though the judge of the sourt below was of-a-
different opinion; that fact notheing sufficlont

Law Rep. 4 Ch. 280
See Covexaxt, 2; Parrvarspir, 15 Troer,
8: VExpor axp Puronaser of Reay
EsraTs, 1.
SrirrrvatisM~—Ses UNDUR INFLURNCE
Sranp,

The Inland Revenus Department alluwing a
disoount to persens purchasing a large smount
of stamps, a clerk of the patents had been ao-
oustomed to buy stamps for the sccommoda.
tion of tho patentees, purchasing them at o
discount, but charging the patentees thelr full
value. Jifcld, that he mugt nosount to the gor
ernment for any profit made on stmmps par-
chased with public moneys, but not for any
profit made on stamps purchased with hisown
money.—Aitorney-General v. Edmunds, Low
Rep. 6 Eq. 881,

See BANRRUPTCY, 2.

STATUTE,

A contract entered into by n company whioh
is ultra vires is not ratified by references to it
in subsequent loeal and personal acts of Par-
llament, not expressing any divect Intention to
confirm it.—Kent Const Railwey Co. v. Londor,
Chatham, and Dover Railway Co., Law Rep. 3
Ch. 656,

SrATUTE oF FRAUDE—See CONTRAOT.

Srarure oF Liyirarions—See Tenazoy 1x Cons
MoR, 2.

Srock Excuaxos—~See Cueront; 8ane, 2-0,

Srorracr IN TRANSITU.

A., st Bahis, elipped o curgo by the order
and at the risk of B., of Glasgow, in a ship
chartered by 4. The charter-.arty provided
that the ship should procecd ¢ either direct ot
via Falmouth, for orders to & port in Grest
Britaln, and deliver ‘ho cargo in counformity
with tho bill of lading.” The hill of lading
stated that the ship was **bound for Falmouth
for orders,” and that the cargo was to be
delivered *to order or its assigns.” A. eedl
to B., the charter-party, the bill of lading,
indorsed to ¢ B, or order,” and the iuvoioe,
which stated that the cargo wae shipped +* for
the nocount and risk of B., fur Falumwuth, fur-

be granted on the mere , round of Insuficiency

to conatituta o doubtful title.—~DBeiolsy v. Uarter, .
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orders add a market.” Tho ship arrived at

Falmouth, snd the master, in sccordanco with

direstions from A., announced its arrival to

_ AJ's agoents, and asked them for orders. The
agentsnpplled to B. for instrustions as to the
destination; but before any were givean D.
became insolvent, and A. stopped the eargo.

_ Ileld, that the fransituz was not over, snd
that tho stoppage was effectual.—Frazer v,
Witt, Law Rep. 7 Bq. 64.

Buypay.

A statute provided thui no licensed vistualler
should sell wine or ale on Bunday, except “as
refreshment for travellers,” A, walked on
Bunday to & apa, two and & half miles from
his bouse, for the purpose of drinking the
minaral water there for the sake of his health,
and was supplied with ale at a hotel at the
gps.  Held, that A. was & traveller within the
exception,—Peplow v. Richardson, Law Rep.
4C. P, 168,

StrErY~—Se¢ PRINCIPAL AND SURETY,
Bvavivonrsuip—-Ses VesTeD InTRREST, 1,

Tais, EsraTe 1N—S¢* Devisy, 8; Vestep In-
TEREST, 2.

Tax,

Commissioners were incorporated with
powers to comstruct a bridge, and fo borrow
from the treasury £120,000 on an assigou unt
of the tolls; they were nuthorized to take
tolle, to be applied to pay the expenses of the
bridge, and then in repaymeont of the sum bor-
rowed, Jeld, thut they were not liable to the
poor-rate, as they wers in osovn. con of the
bridge as servanta of the orown, deriving no
benefit from the tolls, and were therefure ex.
empt from the operation of 43 Bliz. 0. 2,8, 1.
{Exoh. Ch.)~The Queen v. MeCann, Law Rep.
8 Q. B. 677,

See Ingome Tax.

~ Trxanor 1x Comyox,

1. Real estate, partly sgrioultural land and
partly s quarry, was cwned in undivided shares,
The quarry was worked and the sgricultural
land let by one of the co-owners in behalf of
the reat, and the net rents and profits in gen-
eral divided amoag tha owners. In some years,
hoy-ever, the profits were laid out in the pur-
chase of other lands, partly sgricultural and
partly used in connection with the quarry.
The purchased lands were conveyed to the
mavagiog owner for the time belog, and man-
sged lke the original lands. Held, that the
sharo of one of the cwners passed on his death
intestate to hig Lelr, nnd not to his representa-
tive.—Steward v. Blakeway, Law Rep, § Eq.
479,

4. Two tenauts in common were entitled to’
property, 8s they supposed, in ths proportion
of five-ninths and four-uinths, and the renss
had been received by a common agunt and
divided accordingly. In 1827, the supposed
owner of the four-ninths settled her ghave,
deseribing it as & molety; 'this dezeription
wag trented as an error, and the rentz were
regeived and divided as befors tll 1864, when -
it was discovared that the tenants in common
wore really entifled in the proportion of threes
fourths to oue-fourth, JIleid, that thers had
been an ouster of ono tenant in common by
the other in 1827.~1[ r¢ Peat's Trusts, Low
Rep. 7 Eq. 802,

See Next or Kix, 2.

TExANT FOR LIFE AND REMAIRDER-MAN,

A tensnt for life of lenseholds for years ob-
tainad, before his cetate for life had come inte
posseasion, the grant of o reversionary term,
to sommence after the determination of the
old term. He oame into possession, and died,
having had the estate during part of the term
oreated by the new grant.’ Held, that the
remsinder-man, in respect to the fine snd
renewals, must pay an amount to be nsoer-
tained in referanoe to the actual enjoyment of
the tenant for life; compound Interest to be
computed on the romainder-man's proportion
up to the death of the tensnt for life, and sim.
ple intereat afterwards.—IL-adford v Hrown-
John, Law Rep, 3 Ch. 711,

Tranes Unions—Ser Tnsuxorion, 4.
Treason—=See INDIOTNENT, 2.
Tagsrass —See Mesxg Prorirs.
Trust. .

1. The Court of Chanoery has inherent juris.
dictlion in nun administration suit to appoind
trustees where none havu boen appointed by
the tostator.-~Dodkin v. Brunt, Law Rep. 8
Bq 580

2. If persons holding funds have always
denlt with them as if they were trust funds,
they are liable for losses ocoasionmed by im-
proper investments, though they did not in
fact know who the cestuir -ue trust were,.—Fx
parte Norris, Law Bep. 4 Ub, 280,

8. A married woman, one of sevoral devi.
pces in trust for sale, eannot bind “rraelf to
convuy the estate, and a bill by vas purchaser
tc enforoe specific performance of & contract
by such trustess was dismissed, but without
costs, and without prejudise to any setion.—-
Avery v, Grifin, Loaw Rep. § BEq, 808,

Sse Cnantry; CoxvensioN; EXECUTOR ARD

Avminternator, 2; Exsourzony Trusty
Hyssaxp axp Wipn, 1, 4.
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. Ururma Vires,
' " 1. Money dus to a bank on bills of exchange

drawn and accepted by divectors of s mining
company, indorsed by the company end die-
counted by the bank, the proceeds c¢f which
were applied, In sntisfying an overdrawn ae
count (£200) of the company with tho bank,
and the balance (£000) for the benefit of 'he
compnny; Aeld mot due as on a loan within
the meaning of the artleles which prohibited
the dlirectors from contracting any loan beyond
2600 without the oonsont of the shareholders.
In re Cofn Tileen Mining Co,, Law Rep, 7 Eq. 83.
2. A bank (A.), unauthorized to nccept as
sesurity shares in another bank, except by
transfor to a third person, took n transfer of
ghares in & bouk (B ), in which they were
named as transferees, This was executed not
under scal, but by the siguature of the man-
ager. Dauk {A.))recelved dividends ou ihese
ghares. Bank (B.) being ordered wound up.
hetd, that bunk (A.) was & contributery.—
Royal Dank of India’s Case, Luw Rep. 7 Eq. 81,
8. Though it be wltre vires in o banking
company to buy sbures iu another company
on speoulation, yet it may take such shares
on deposit a3 security, and have them trans-
ferred into its own name, and thus bécomne
subject to the liability attaching to share-
holders in such compsny.-—Royal Bank of
India’s Case, Low Rep. 4 Ch, 202,
See Coxrany, 8; Sraruvrs.
Uxpus INFLUEXOR,
A., 8 widow, aged seventy-five, within a few
. days after first seeing B., who olaimed to be o
ssgpirituel medium,” was induced, from her
bellef that she wus fulfilling the wishes of her
deoansed husband, conveyed to her through
the medium of B., to adopt him as her son,
and transfer £24,000 to him; to wake her
will in his favor; to give him o further sum
of £6,000; and also to settle on him, subject
to her life-interest, £80,000 (these gifts being
without consideration, and without power of
vevooation). Zeld, that the relation existing
botween them implied the exeroiss of dominlon
aud influcnce by B, over A,’s mind; and that
a8 B, had not proved that thess gifts were the
pure voluntary aets o. A’s mind, they must
be set aside.—Lyon v. Home, Law Rep. 8 Eq.
853,
Unaag=—See Cravon; Save, 2-6.
Vuxpor axp Puncuasgr of Rearn Esrars.
1. On o sale by order of court, the purchaser
will not be compelled to take an equitable title
without the legal estate being got in, except,

perhaps, whera a dry legnl estate is in an In
faut.—Freeland v, Pearson, Inw Rep. 7 By, 248,

2. The plaintiff contraoted to purchase of
the defendant a house doscribed fu the pan
tloulars of eale a8 ¢ frechold,” subjest to gam
tain oconditions. 5 4 Thai

Condition 5 was:
abstrnct of title will commence with & gone
veyance of April 17, 1860, and no purchsssy
ghall investigate or take any objection in pe.
speet of the title prior to the comnenvement
of the abstract.” Condition 9 was: “If any
error or misstatement shall appear to have
been made in the partioulars of sale, {t is not
to annul the sale, but s}mll entitle the purn
cbaser to compensation ' The abstract of the
deed of April 17, 1860, recited an Indenturs,
nnd nlso other vonveyances, by which the pro.
perty was sonveyed to the defendant's testator
in fee, subject (so fur as the premises werg
subject thereto) to the covenants and condi.
tions in the snid indenture. The plalntif
asked further explanations of what these
covenants and conditions were, which was
vefused. ffe/d, that the plaintif waa enticled
to an univcumbeved frechold title, nnder the
deed of April 17, 1860, and was therefore en-
titled to rescind the contract.—Phillipsv. Culd.
¢leugh, Law Rep. 4 Q. B, 1569,

8. Tha owner of nn estate agroed to sell
it to A., representing it ss containing 1,580
acres. A. agrecd to sell it to o company, axd
part of the price was pald by them to him,
£75,000 In cush, mnd £76,000 in bouds of the
company, and A, paid the vendor £50,000 a8
o deposit. It appeared that the estate cone
tained only 1,100 aores, and A. thereupoa
wrote to ths vemdor declining to oomplete,
The company afterwurds rescinded the sons
tract, and A, hrought sn sction agalnst the
vendor, which was compromised by repayment
of the deposit and reaciasion of the contraet.
The compavy filed o bill against A. sud some .
other defendauts, who had agreed to sherd
with him, for & roturn of the £75,000, and of
the bonds, Held, thas the bill was maintaine
able, that the company might rescind for mis~
representation, though they might have been
abls to pscertain the extent of the estate, sad
that they were entitled to repayment of the
£75,000, and to s retura of the bouds, oad.
bad o len on a portlon of the £50,000 repald
to A., which had been pald into court. '

The contraot provided that the eptate, 48
extont of moresg®, should be taken to be oo
olusively shown by cortain deeds. [old, that-
this was merely conveyancing condlilon a8 t9.
identity, and that, eoupled with the represeste;
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ation a8 to the acreage, it did not estop the
sompany from resclnding on the ground of
defislency of acreage.

The sams relief was asked against the other
dofendants a8 against A, Ons mace anawer
{hat the snit was improper, nnother that he
was Improperly made party. Jield, that if

- they were not neoessary, ther were proper
partics; that no relief, in the shaps of repay-
ment, could be given against them, but that
pe they had not merely subtiitted to any or-
der that the court should jaake, they would
not be nllowed costs (reve:sing the decislon
of Manixa, V.C.)—Aberaman Ironworks v.
Wickens, Law Rep. 4 Ch, 101,

See Covenaxt, 1, 2 Priomiry, 1; Speciric

, Prrrouvaxcr; Trust, ' Vexbor's LieN.

.. Vexpor's LiEN.

'f A vendor of land to a rallway company, who
havo used it for their railway, is entitled to &
Hen on the land fur the unpald purchase-
money, and to have tb’ ilen enforced by a
sale, though the vailrend be made aud ready
for trafic.— Wing v. Toitenhem and IHamp-
stead Junction Rueilway Co,, Law Rep. 8 Ch.
740

VEsTED INTERRAT.

1. Testator gave n fund on trust to pay the
fngome tn A, for life, and after the death of

" A, leaving issue. on trust to pay and transfer
botk prineipnl and latereat to the ohildren of

. A., In equal shaves, and if but one ohild, then

3 to euch child, to be paid to them, if sons, at

E twenty-one, and if denghters, at twenty-one
or marriage, ** with benefit of survivorship;*
and in case there should be no children of A.
at his death, or if all such ohildren should die
befors tiwrenty-one or warriage, then over, Of
the five children of A., who attained twenty-
one, two, B, and O., dled in A.'s lifetime,
while three, U., E., and F,, survived him.

" Held, that B. sul C. tuok vested interests,
and that thelr representatives wore entitled to
shares with D., E., and F.—Coraeck v. Wad-
man, Law Rop. 7 Bq. 80.

2. A testator gave his real and porgonal
eslate to trustees, on trust, to invest the un-
nual procseds of the real and personsl estate
during the time that any person bsnefiolally
iuterested in these estates should be under
twenty-one, in order to accumulate the por-
_topal estats, nod further to hold the whele
property in trust for the firat or eldest son
then Uving of bis daughter 0., during his life,
and after bis death for his first and other sons
‘i tell, with romaindera over to O.s other

RE R A KA

ohildren, The will conteined n proviso that
such person as should be catltled to oo estats’
tail in posscasion in the real estate should mot
be sbaolutely entitled to the persunal estate
till ke should attaln twenty-one; that the per
sonal estate should sbsolutely belong only to'
such person as should lIrst aitain twenty-ons,
and besome cntitled to an estats tail in pos-
session In the renl estate, and that in the
mean time the personal estate should remaln
subject to the trusts declared. 1o 1818, Lord
Eldon declared the direction to accumulate
void for remoteness. At that time C. had
several children. H., the’eldest som, was,
under the deorae, entitled to, and had been in
possession of, the rents and proceeds of the
real aud personal elate, and was stiil alive,
Hie eldest son had died undir twenty-ome,
lJeaving two brothers surviving, the elder of
whom, E..hsd attsined tweuty.ome, Held,
that B, who was in possession of the first
estate of inheritance, wes, subject to his
father's life-interest, absolutely entitied to the
personnl estate.—ZIolloway v. Webber, Low
Rep. 6 Eq. 528,
See Boxp, 1,
VoLunrary CoNVEYAKOE.

A oreditor under a voluntavry post odit bond
is ag much entitled to the benefit of the statute
of the 18 Eliz. 0. §, against fraudulent convey.
anceg, a8 auy other oreditor,—~ddumes v. Hal-
lett, Law Rep. § Eq, 468.

8¢ 1 RAUDULENT CONVEYANRCE.

YoTER.

1, At the election of 1own councillora there
wera four vacancies and five candidates. B,
one of the four who had a majority of votes,
was returning officer, and thereforo ineligible,
1leld, that mere knowledge by the electors who
voted for B, that he was returning officer, did
not amount to knowledgs that he was disqualic
fled in low as & eandidate, and that thevefors
the votes were not thrown away, so &5 to make
the eleotion fall on the fifth candidate,-—ZThe
Queen v, Mayor of Tewkesbury, Low Rep, 3 Q.
B, 628,

2. A man eavnot be convicted of personating
g person entitled to vote, if the person .
peraonated be dead nt the time.— Whitsley v.
Chappel!, T.aw Rep. 4 Q. B, 144,

WARRANTY,

A., & manufaoturer, ngread to supply to B,
» quantity of sbirting socording to snmple,
each piece to weigh seven pounds The shirt.
ings wore deliversd and avoepted, but it was
afterwards found that the welght was made
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up by introducing into the fabric fifteen per
cent. of clay, which rendered the goods un-
merchantable. Tlie presence of the ¢lay could
not be discovered by an ordinary examination
of the snmple. JIleld, that, had there been no
sample, a warranty of merchantable quality
would have been implied, that the sale by
sample excluded such warranty only with re-
spect to matters discoverable by the sample,
and that an action on the implied warranty
could therefore be maintained —Mody v. Greg
son, Law Rep. 4 Ex. 49.

WaATERCOURSE—See ACTION.

Way—See Inyuserion, 1, 2; LANDLOED AND
Trxant, 4; NroLIGDNCE, 1,
Wire's Equity
A married woman is not entitled to any
equity to a scttlement, till her debts incurred
before her marringe have been provided for,—
Barnard v. Ford, Law Rep. 4 Ch. 247,
WiLL,

1 A will made by a seaman serving on
board a naval ship, whilst she was perma-
nently stationed in Portsmouth harbor, is the
will of a seaman ‘‘being at sea,” within 1
Viet. ¢. 26, 8. 11.—Goods of M Murdo, Law
Rep. 1 P. & D. 540.

2. A. wrote out o will in the presence of M.,
real it aloud to him, and gave him a paper
enclosed in an envclope, saying it was a copy
of the will. On the same evening, A. wrote
to M., that he had executed the will and ap-
pointed him executor. It was proved that A.
executed a will about that time, The will
could not be found at A.’s death, FHeld, that
A8 declarations at the time he made the will,
and his letter to M, were admissible to prove
its coatents.—Joluson v. Lyford, Law Rep. 1
P. & D. 546.

8. A will contained scveral unattested inter-
lineations, most of them single words, each of
wiich was required td complete the sentence
to which it belonged. They were apparently
written with the same ink and at the same
time a8 the rest of the will; but at the time
of execution the body of the will was covered
up by the testatrix, so that the witnesscs
could not see it. 'The court Aeld that it was

not bound to presuwe that these interlinea- |

tions were made after execution, and it in-
cluded them in the probate.—Goods of Cadge,
Lnw Rep. 1 P. & D. 543.

4. The words in u will, *What' is left, my
booky, and furniture, and all other things, I
wish to ha divided ” among A., B., and C.,
are sullisient Lo carry the re-liug.--1b,

5. A testator directed that all the charitable

legacies given by him should be paid out of

his pure personal estate, and he gave the resl”
due of his real and personal estate to A. The
only real estate was land in Madeira, which
was sold under order of the court, Held, theb
the proceeds of the Madeira estate must be
considered pure personalty, and that the pure
personalty was exempted from contributio®
towards the payment of dehts, of funeral €%°
penses, and of costs of the administration guit.
Bewumont v. Oliveira, Law Rep. 6 Eq. 534

6. Testator gave the inecome of a fund to
his wife for life, on her death the fund t0 be
divided among bis * children then living
their heirs.” J/eld, that the ¢« heirs” of tho
children who predeceased the wife (iﬂcluc_le
two who were dend at the date of the W!
were entitled to share along with childre?
who survived her; (2) that by < heirs” werd
meant statutory next of kin; (8) that suc
next of kin were to be ascertained, in the 0889
of children, who survived the testator, bb the
time of the death of each child, but in the ons®
of children who predeceased the testato™ ?

the time of the testator's death.—Inre Philps?

Will, Law Rep. 7 Eq. 151,
7. Testator gave his real and pe!‘son"1 e:
tate to his son D. (a lunatic), and t0
mother; ““she to hold all in trust for
with power to appropriate such sums ﬂs'mﬂ
not be necessary for her support and Bi%s
her other son and danghter, J. and A
s0 that they are employed for their supP

hims

orts

u
and not to be risked in any way that WOdI
. . w01 AD
involve the destraction of the capital {1 the

direct that whatever may be preserved t y
denth of my wife be so placed in trust thos
may always be provided for, and J. &P ;
both of which I uppoint trustees t0 this !:y
will, together with my wife, that they mo
have a voice in such arrangements a8 min‘
be needful; but in caze of hankruptey oF
solvency, they to have no power OV¢F o8°
property beyond its legal vestment fOF ‘:hef
veyance, &e., but to depend on their mo
during bher life to do for them whit rr}ﬂy :
proper, and afier her decease to re""xv?s"
income, and after their deoease theif belr
The wife died before the tostator. Heldy g
(subject to mnking o duo provision for 1:6 8
and A, were jointly entitled to the reﬂ_l e

in fee and to the personal estate for life- 10

. es .
to who was entitled to the persond ok

after the death of J. and A., quere.=
v. Frankli, Low Rep. 6 2y, U3

e e ek &8 b

L e e e ade A s
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Se¢ Bowp; Cmamtry; CoxvEmsiox; Cross
Rexainpers; Devise; Eurorion; Ex-
ECUTOR AND ADMINISTRATOR; EARCUTORY
Tater; Hussayp a¥p Wrry; 8, 43 Inim.
arrinaTs CinbREN; Leascy; Morrmarx;
Nexr of Kiw, 1; Pesreruviry; Powss,
1..8; Puigoiral Axp Svurkry, 1; Revo-
osTioN or Wiit; Tnust, 1; Vesrep Ix-
TEREST.
WiTuRss—Se¢ INTERROGATORINS.

- Wonbs.

«t Any ?—See Cross ReNatxpuns,

t Boing at SeaV'—8ce WiLz, 1.

« OhitdpenV=~=See TLLEGITIMATE CRILDREN,
1, 2.

1+ Clgrk YueSee EMDEAZLENERT.

« Dying without issue”-—See Drvisk, 3.

ot Ieir ¥~ See Wrn, 6.

o Pugsenger " —See Surp, 4.

w orsonal Representative ' — See NEXT OF
Ky, 1.

o Qerpant '~ See EXDRZZLEMENT.

to fallen to the lot of the  ladiss,” (strange
that there are no women in the United States,

and that the men are all ** Professors® or
“ Generals”) But really it is hardly fair to.
the rest of the profession in Iowa, t permit s
charming fair one tc pit herself against a learn-

ed brother in argument befoce & jury of twelve
men. The latter would simply have no chance

atall. Ilis only possible salvation would heto
have a jury composed of at lenst half of them,

“ladies,” if possible of twenty four years old

and under,

Speaking of this suggests an idea which 1
have much pleasure in presenting to the learn-
ed Editors of the ZLggal News—that juries
should be composed of women instead of men.
Juries are so stupid now, that they cannot,
humanly speaking, be any worse, and as
women have a knack of often jumping to
correct conclusic 3 from wrong premises, a
change in the sex would probably be highly

t Irgpeller’—See BUuxpay. Leneficial, Yours, &e.,
w Wiiful Aegleot and Misronduct V' —See Di- B. B
vORCE, 2 . -3
== T ———— = | T Sever—

== —==

GENERAL COHRESPONDENCE.

3 ——e -

Women's Rig}’t {a.

: To Tir Epirors or TR Law JoUnrNaL,

y £ Gesrueynx,—I see from & paragraph in the
s R Chicago Tegal News, that a Mrs. Arabella A.
+ 8 Masficld, A. B, a youpg marmied lady of
w K obout 24 years of age, was lately admitted to
¢ ¥ the bar and authorised to practico Inw in the
I '§  State of Town, at the same time as her hus-
® . & band, Professor Mansfield.

» - §  This will gladden the eyes of John Stuart

Mill; in fact, the philosopher is thrown away
in benighted England, he should go to the
lend when the rights of married women fre
-+ fully undergiood, and there learn a thing or
*_iwo on the suhject of his last hobby,
I presume the * Profsssor” will sccure tho
sarvices of his Dettor half as a junior partner
in & professiona! as well as in a domestic way,
and I might suggost ng a name for the firm
“Mansfiold et ux., Attorneys, d&eo’'~—this
would havo a legal smack rbout It, and at the
same time be short and to the purpose. As
-wo are told that Mrs. M. is & lady of strong
mind, we trust the Professor will be able to
old his own in this complex partnership,
therwisg it may result in his superintendence
of the domestic department, which hus hither-

REVIEWS.

Tur Insorvext Acy oF 1868, wirn Tantry
NOTES, FO..MS AND 4 FULL INDEX, by James
D. Edgat, of Osgoode Ifall, Barrister-at-
Law, 'lvconto: Copp, Clark & Co, King
Street, Toronto, 1840,

Mr, Edgar and the publishers have lost no
time in giving the public the beneflt of this
ueeful manual, Tt is in every respect au im-
provement of the edition of 1804, and will find
& large sale, We have not space, however, to
review it now, but shall return to it again here-
after

APPO!NTM ENTS TO OFFICE,

DEPUTY CLERK OF THE CROWN, &e.
JAMES CANFIELD, of the Town of Ingersoll, Euquire,
to he Depitty Clork of the Urown and Pleas, and Clerk of
the Cownty Ceurt af the County of Oxford, in the roum
and stead of Wi, A, Cumptiell (femporarily eeting), ro-
signed. (Gazetted 16th Qctober, 1869.)

CORONERS.

ROBRRT DOUGLAS, of the Yillage of Port Bgin, Bsq,,
N.D,, to be au Assoclate Caronor withinand for the Goune
ty of Broee. (Gazetted Hept. 18th, 1860.)

WILLIAM RANDALL, of Wolfe Island, Bsq.. to be an

Assortate O oran v wihin an? O3r the Gty of Frontanae,
' (uinaetted Qtoar B, 13y
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IteMs—To CORRESPONDENTS.

A. H. PAGET, Esq., to be an Associate Coroner within
and for the County of Wellington., (Gazetted October
2nd, 1869.]

JOHN A. STEVENSON, of the Village of Norwood,
Esq., M.D., to be an Associate Coroner within and for the
County of Peterborough. (Gazetted October 9th, 1869.)

Tae Risanp OATH —Just at thismoment when
there is so much plain speaking and plain writing
upon the Irish land question, n perusal of the
Riband Oath, may not be uninstructive to English
readers. Some short time ago, a party of the
Irish Coustabulary made a raid upon a public-
house, and in the course of a search, found the
oath of which the following is & copy:—

“I (A. B.), hereby agree to become a true and
loyal member of this society, and I solemnly
swear before Almighty God to be true and loyal
to the brotherhood, and to each member of the
same; and I will be obedient to my committee
and superior officers, and agree to all their arti-
cles, laws, rules, and regulations that have been
since the commencement, and all amendments
added thereto, and to perform all duties imposed
on me with loyalty, faith, and fidelity; and I
swear that neither hopes or fears, rewards or
puvishments, shall induce me to give evidence
against any brother or brothers for any act or
expression of theirs done or made collectively or
individaslly. And, in pursuance of this obliga-
tion, I swear to aid as best I can, with purse and
person, any brother or brothers who may bein
distress; and I further swear to owe no allegi-
ance to any Protestant or heretic sovereign, ruler,
prince or potentate, and that I will not regard
any oath delivered to me by them or their sub-
jects, be they judge, magistrate, or else, as
binding. And I swear to aid as best I can any
brother or brothers who may be on trial for any
act or expression of theirs, before magietrate,
Jjudge, jury, or else, and to be ready at all times
to nid by every meahs in my power to assist in
procuring his or their liberation, and, if myself a
witness, to disregard any oath delivered to me on
such occasions by judge, jury, magistrate, coun-
sel, clerk, lawyer, official, or else; andthat I will
not regard such oath as binding. And in revenge
for the sufferings of our forefathers, and protec-
tion of our rights, I further solemnly swear to
aid as best I can in exterminating and extirpat-
ing all Protestants and heretics out of Ireland
or elsewhere; to hunt, pursue, shoot, or destroy
all Protestant or heretic landlords, proprietors,
or employers; and also to hunt, shoot, pursue,
and destroy all landlords or proprietors belong-
ing to the Church of Rome should he or they
evict his or their tenants from any house, land,
home, or holding of theirs. "And I further
solemnly swear to aid a8 best I can in burning
down, sacking, and destroying all Protestant or
heretic churches or places of worship, and all
houses used as such by mev_nbers of different
heretical denominations in this country, and to
level the same to the ground.

I also solemnly swear to have no intercourse,
communion or trade, neither to buy or sell, bar-
ter or exchange, give or take, or have auny deal-
ings whatever with said Protestants or heretics,
unless on such oocasions as cannot be avoided.

I also swear to defend the farmer, the poor
man, the widow, and the orphans of any brotber
or former brother against the oppression of the
landlords and the tyranny of Saxon laws; ap
further solemnly swear to do all in my power to
procure the independence of Ireland, and to &
as best I can, in allowing none but Irishmen 0
possess Irish land, and Ireland for the Irish.

I also solemnly swear to shoot, destroy, hu?
and pursue to death any former brother who Ay
turn informer or traitor, or who may refuse 1
perform any duty ordered by his committees or
superior officers, or any duty which may fall by
lot or otherwise to execute. And I agree th®
my person shall be at all ‘times at their servi®
to go wherever required or do whatever sent, 8%
also to aid by every means in my power ‘"o
brother or brothers of this society executing _‘h
ordera of other committees or officers belonl‘“.i‘i
thereto, though not in my district; and to o
68 best T can he or them in the performance 0

“their duty.

And I most solemnly swear to keep all secl";"”
pass-words, signs, orders, or otherwise belongt®
to this society, and that I shall never divulge
same by word of mouth or otherwise; 8%
swear neither to mark, write, or indite with per
pencil, stone, chalk, or any other miners 'de\‘
substance above or under wood, above or Ul i,
water, above or under land, above or under 8ify
on the sea or elsewhere, or to use therewith “ni‘
substance whatever, above or under, &c-».b"l "
herb, shrub, tree, wood, liquid, mineral, or 5"
above or below this earth, above or under &.°d'

or to use therewith any liquid, markiog m;
ink, or any marking substance whatever, & i
or under, &c., in the sea or elsewhere, to be":s,
or inform of any signs, secrets, passwords, Ordeen_
doings, actions, or expressions that have be'hi.
that are being, or that will be belonging t°
brotherhood.”—Thke Law Journal. /
Curicus TeNures.—-Midelinton, CO““Ww:d
Ozxford.—Henry Fits William holds of 0¥ “yq
the King one piece of land in Midelinton,
serjeantry * of finding one towel to Wipe unt
hands of our lord the King, when he shall
in the forest of Witchwood, in the parts o s
eleg, and that land was worth forty ghilling® i
Bray, County of Berks,.—Hugh de Saint onof
bert holds of our lord the King, in the 105 of
Bray, fifty shillings of land, by the serjes?
serving our lord the King with his boots:
Niwenton, County of Oxford.—Emms d® '
ton holds of our lord the King, in the toe
Niwenton, forty shillings of land, by the,ss
of cutting out the linen clothes of the Ki?

Queen. /
* Serjeanty, a service due to the King OIﬂL/

TO CORRESPO ﬂf"/

““ A SrupeNT,” ¢ STUDENT,.” 1ves 0
Letters received from above, but no names nﬂ:aﬂgl andef
verity them. Wo cannot, thercfore, publish thce in et
the rule which we have laid down for our guida®
casges.
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