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" wﬁ i —thE proposition that trade policy, to the
extent that it addresses sonie of the—sdie. phenomena as competition p?_litzh

CHAPTER |
INTRODUCTION

The purpese of this paper is to examine the proposition that the
emerging system of "contingency protection”l, is, in many aspects, in conflict
with the objestives of competition policys, The system of “contingency
protection” is the ‘trade policy system centered on measures: against "unfals"
trade, and "safeguard" or "escape clause" measures, which has developed slowly
since the General Agresment on Tariffs and Traded was launched in 1947, and
which was endersed and sanctioned by the Multilateral Trade Negotiations of
1973-79. Competition purports to provide a_lepal regulatory system 1o
restrain the g ol _monopoly or oligopoly power, abuse which Would lessen
Zompetition; those elermnents of the trade policy system which are directed at so-.
called "unfair" mefRods_of (mport coropettien (dumping, subsidization)_invoke
stangards different from those of competition poliey—To the extent, therefore,
that zome elements of trade policy legislation are directed against practices in

-

import trade which, when occurring in domestic commerce, are dealt with under

the different standards of competition. pelicy, those elements of trade policy
may confer additional protection on domestic producers. This additional
protection, like protection by a tariff imposed at the frontier, imposes costs.
Further; and more particularly, the contingency protection system invoives or
endorses actions, such as agreed increases in prices by exporters to the natignal
markst, or limitations on quantities to be supplied to the national market, which,
if taken without the cover of trade policy legislation, would be recognized as
anti-competitive In effect, and frequently acrionable under competition law.
Under the various national anti-dumping systems exportérs may agree 10 raise
prices; under so-called “"woluntary' export restraint arrangements, which are
"surrogates” for action under Article XIX of the General Agreement on Tariffs
and Trade, experters may agree to limit quantities exported to the domestic
market. These exporters may sequre economic rents from théese restrictions, and

WOWM cers secure additional returns by being able 1o increase
ries. What Is required by trade policy, what 15 pretitable under trade policy,

would, under compatition policy, bring substantial fines or prison sentences. This
confusion of £on rammmmuemmmic
policy brings both trade policy and competition policy into disrepute, and
weakens the respect for law which the successful warking of trade policy and
competition palicy both require,

This paper examines this issue by considering a range of trade policy
measures as applied in the .5., Canada, and the EEC in the perspective of
competition policy. It artempts to describe the extent of these contradictions.
However not-cansideein any detall how and why these confradictions have

eveloped, for the good reason that the answer 1o that question is relatively

ﬂmzmmntwterﬂ CDUntf}F. have Eegisl'aturs, ln addrESSinE
mucrh accodn

——————— o
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MMWMME’ Administrators of trade policy
administer that branch of economic policy Without regard for competition policy
chjectives because the legisiation almost always precludes them considering such
vbjectives. To answer "how and why" we would have to make a detailed study, in
regard to one legisiature or another, of the process of trade policy legislating:
what interest groups have made what propesals; what proposals have been
submitted by government for enactment. Fairly ocbviously, any such study would
show that most trade poli icy Ieg;lslauve activity focusses on what producer groups
will gain by reduction or incTease-{n what particular trade barrier.

In order te come to grips with the issues; a number of working
assumptions must be stated; these are by MO Teans uncontentious.

The Trade Policy System

First, we should define key terms. By the term "trade policy system” or
"trade relations system" we mean the complex of international agreements
between governments which provide an International legal framework for
international trade in goods. {There has been discussion as to the. possibility of

extending the trade. policy system to trade in services, but for the present the.
trade policy system is largely about goods.)? Part of this legal framewark, while:

negotiated between governments, is primarily the concern of the private sector.

In the {L.N. system, such issues as arbitration converitions and the international |

convyention on r:antracts for sdles are dealt with by the UiN. Commission on
International Trade Law.® In the ordinary daily business of trade policy officials,
such matters are not considered central to trade policy, which s directed at/such
actions of governments as tariifs, import quotas, special duties (anti-dumping
duties and countervailing duties), voluntary export restraints. In regard to such
measures, governments undertake cbligations to each other and governments are
‘actively involved in the administration of the messures concerned. These points

of definition are obviocus enough; they are stated here because it is important
that we should not take the dividing line between private ihternational trade law.

and the public or government trade law area as being fixed; we should ask, for
example, why. it s <that gnvernments involve themselves s¢ much in the
prosecution of charges of price discrimination in import trade (dumping) rather
than leaving such issues to be settied by civil suits before the courts, like alieged
patent infringement.

The trade policy system includes more than the interhational
agreements themselves; there is the. -corresponding domestic legislation, some of
it extremely complicated. For-some countries {e.g. the EEC) the iegmlatmn may
be very much the same as the international agreement; this refiects, in part, thie
fact the kegmlarmn in European qountries is drafted in less precise, less detajled

manner than is now the practice inthe USA and Canada. It is obvious that for

thiere. to be international agreements as to levels of tariifs for particular goods
whafi imported into given countries there must be domestic legisiation spelling
au‘t the descnpncm of goods, the rates of duty, the valuation practices, and the
istrative provisions What is more interssting is the developm
latitn governing administrative procedures_foe-the invoking of suf
measures as countervailing duties and anti-dumping duties. Such legislation is
sanctioned by, aven required by, the international agreements covering such
measures; but, of course,. the legislated administrative {ramework was developed

k
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primacily at the natiomal level {(ie. in the U.5.% and then taken into ‘the
international agreements {i.e. GATT codes} to provide a cover of legitimacy..

Private Rights W

What is characteristic of this newer category of trade policy legislation
is that it provides for an elaberate structure of private rights; such rights enable
private parties to set the governmental machinery, even the inter-governmental
machinery, in cperation. In regard to anti-dumping and countervail, there is,. in
general, little scope for governments to stop the process if-a private party statas
a well-founded complaint and follows the defined procedures, although there are
differences in this regard as between the EEC and Canada, on the one hand, and
the 1.S., on the other, :

In the EEC there is an element of discretion in that the application of a
_definitive anti-durnping duty does require a positive decision, or at least, an
assertton, that the “interests of the community call for intervertion™. In
Canada, under the 1963 Anti-dumping Act, and in the 1984 Special Import
Measures Act, there s secope for the exercise of discretidn, that is, the
exemption by Cabinet decision of ¢ertain products from the scope of the anti-
dumnping legislation. Under the 1965-192k legislation, this was used only to
Exempt pharmaceutical products from the protection of the anti-dumping
system {a case where competition pelicy coensiderations were decisive in-the
apphcatmn of anti-dumping policyly there was alsa the special action taken under
the executive authority to remit any tax or duty, to Ilmj‘t,. on a geagranhlcal
basis, the application of anti-dumping duties on 1mpc-'1:5 of dumped wide-flange
steel beams, (This was an example of regional policy and competition poiicy
t:unmde;atmns being brought to bear on the operation of the anti-dumping
svsiem

'L_ However, in the United S3tates there s, apparently. no executive
authanty, no authority vested in the President, to exempt a produc‘t from the
| operation of the anti-dumping duty or countervailing duty; the private parties
concerned, that is, the domestic producers, may proceed, subject. of course, 1o
|| the detatled prm:edural rules, to secure the application of a duty on imports
which have been found i have _dumped or subsidized, or t¢ bring about an
"undertaking" by the exporters concerned to cCease dumpmg, or io Cease
exporting the products at issue, to the United 5States or, in regard to subsidized
exporis, to offset the subsidy or limit the export of the goods at issue. In quite a
number of recent high level discussions about the "new prntectmmam" proposals
“have been made to "rall- back'* protectionist measures; it has been difficult for
the economists and officials without trade pchcy experience 1o recognize that
1 many so-talled “protectionist measures are, in the United States, a3 matter of
| private right.

"Escape clause" or GATT Article XIX (Sefeguard) cases. are, as we shall
&y’% \ consider below, another matter: .in all ]urlsdmtmns the taking of “safeguard
a::tmn" against irnports alleged to be causing or threatening serious injury to
| domestic producers is a high-level pelitical decision, not a "technical track" or

low fevel, rule-bound decision.?
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In summary, the "trade policy system" is the complex of international
agreements governing ‘transactions in traded goads, primarily those agreements
involving oblizations of governments; it is convenlent to assimilate to the
"system” the corresponding demestic legislation and the related structure of
private rights.

A Complex System

. Another characteristic of the "trade policy system", if we look enly at
the jnternational agreements, is that it is a very complex system, or rather. a
complex set of systems and sub=systems. It is imporiant to understand that theé
post-war arrangements (and the surviving components from the pre-war period}
have been built up slowly, often wusing or adapting® long-established treaty
concepts, in an ad-hoc. fashion; it has become, in its rather ram-shackle and
accidental fashion, an extraordinarily detailed structure. Of course, the main
element in the structure is the General Agreement, which can be thought of a

| multilateralized, and therefore partially standardized, trade agreement drafted
in fairly conventional terms. Cleose study of the GATT articles as compared with
the provisions of the pre-war “system of treaties® will show that the two
impertant differences between the GATT and the prewwar systam are first, the
formal. multilateralization of obligations with regard to tariff levels {as made
clear by the provisions of Article XXVIII on renegotiation of tariff levels} and.
second, the procedural obligations, particularly those of Article XXIII
{nuljification and impairment}, out of which the dispute settlement mechanisms,
such as they are, have developed.

When we look at the post-war arrangements, it ¢an be argued that. in
terms of imstitutional structure and of substantive; operational features, the
International Monetary Fund and the World Bank were major innovations; by
contrast the GATT was a modest codification and tidying up of the pre-war
"systemn of treaties" which had been linked in zpplication by the unconditional
most-favoured nation clause. '

Around the GATT there is a range of subordinate and more: limited
agreements and understandings. There are, for example, the Protocols of
Accession or Association of ‘& number of countries {for example, certain non-
market economies) which cannot or will not adhere to all the GATT articles,
Imports inte market economy countries from non-market economies give rise to
some difficult issues and some contrived measures in regard to assumed dumping
or assumed subsidization. There is the Multi-Fibre Arrangement, which provides
part of the system of rules for international trade In textiles and textile
products; this is a sector which a number of governments continue to prefer to
deal with in part outside the GATT articles. The MFA, which provides rules
endersing or regulating discriminatery limits on imperts, reflects a collective
decision by governments to adapt an essentially competition-limiting sectoral

trade policy. There are, too, the various arrangements for tariff preferences:’

the General System, under the U.N., the various regional and sectoral schemes
(such as the Canada-U.3, Automiotive Products Agreement). Some of these
schemes obvisusly fall short of the criteria specified for custems-unions and
free-trade areas in GATT Article XXIV. There are also a variety of bilaterzl
arrangements between GATT signatories and non-signatories, such as the
agreaments with the 1J,5.5.R.,. China and Mexico (these two latter countries have
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said they propose to adhare to the GATT). There are aiso the arrangements
which set out wbligations r&gardjng thie lnternéti-nﬁal trade in particular
commodities. — the so-callad commodity agreements: {(Various GATT
obligations, for example, those regarding tariffs, also apply to the commodities
which are the subject of the separate commodity agreements.) The purpose of
these agreements, a purpdse not always fulfilled, is to increase returns 1o
producers while increasing security of supply to consumers.. In the short term, at
least, these arrangements are formally anti-competitive. Most impertantly, in
our purposes, there are the detailed interpretative notes or agreements regarding
particular GATT provisions {e.g.. the so-called Anti-dumping Code}. There are
also the various codes and "guidelines" developed as between industrial countries
in the OECD {e.g. the dectaration on "national wreatment").

GATT
All these tagether constitute the "trade relations system” or “trade

policy systam” at the international level, In this study we shall irequently be

ralking as though the GATT Is "the system™; it is important 1o recognize that the

GATT, though it is the most important part of the system, is only the

commercial policy chapter of the Havana Charter. That charter was intended to

launch a trade crganization to function alongside the Monetary Fund . and the

Worid Banksl9 It contained not only cbligations concerning. full employment. and

commercial policy, but also obligations concerning restrictive business practices
{Chapter V of the Charter} which are considerably more precise than that more

recant attempt to draft obligations in this area: the UNCTAD 3er of Mutually

Agraed Equitable Principles and Rules For the Contrel of Restrictive Business

PFractices. !l it may be that if the Havana Charter had been implemented, the

implicit contradictions between the obligations of Chapters IV and ¥V would have

been addressed more effectively than has transpired.

i ¥ we consider the GATT maore closely, we can extrapolate a set of.
fprinciples which it 'embodies: unconditional most-favoured nation treatment; the
flreduction of trade barriers, national treatment for imports. ence the tariff is
[|paid. From cur perspective, the most impartant GATT concept is the congept
llthat the primary regulator of trade, the primary device to limit competition
|beTween imports and domestic production, is the tariff — that is, & price
mechanism — as against a gquantitative control.l2 Quantitative controls,
administered and negotated on a bilateral (and thus discriminatory} basis, had
been the principal trade policy device of Germany and other European countries
in the pre-war period. Harry Hawkins, the key U.S. official in trade policy, put
the case: "Therz are three counts on which quantitative restrictions are lo be
regarded a5 objectionable. ., ..The first Is that, because of their rigidity,
quantitativeé restrictions are one of the most effective instruments of economic
natiomalism that can be devised; the second, that they invoive extensive
bureaucrdtic interferences with private enterprises; and third, that they
discriminate among the foreign supplying countries. . "

In accord with this basic gonceot, not whole-heartedly accepted by
European countries, the GATT embodied precise provisions sharply limhiting the
use of quantitative measures. Article XI set out a prohibition on such measures,
and the limited exceptions te that prohibition.l* The important exceptions
were, first, in regard to agricuitural trade {to support domestic measures
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restricting the production or marketing of a domestic agricuitural product) and,
second, when restrictions -were necessary 1o "Safeguard the Balance of
Payments” {Article X%, It is not clear that it was enwsaged that quantitative
restrictions would be used under the "safeguard" provisions of Article ¥IX;
rather that it was apparently assumed that this article provided for the
withdrawal of tariff reductions in the event that "serious” injury was caused or
threatened to domestic producers I:?r increased imports of the products subject to
an agreed reduction in tariff rates. 13

A Tariff-Cantered System

 What the planners of the post-war commercial policy system envisaged,
planned Ior, negotiated for, was a non-discriminatory trade policy regime of

lowered tarifis, and, in the normal case, only tariffs. The GATT was not about’

"free-trade” bBut about getting rid of quotas and reducing tariffs on a non-
dlscnmmatﬁyd_,hasls,_NJ What was enﬂsaged was 3 tariff-centared system:
however—I1 is our working assumption that, in practical terms, what has
demleped is not tariff-centered, but rather a regime of contingency protection.
of administered protection and of "managed trade",

Of course, a significant ameunt of world trade is subject only to tariffs
as a regulating device, particularly if we include the volume of trade mowving

under tariff classifications that are duty-free. However, when governments have
probliems with impert competition; they tend to deal with those problems by

invoking measures other than the non-discriminatery tariff, In agriculture the
difficult issues are dealt with largely by quantitative measures and by
subsidization, with the important exception of the variable import levy system of
the EBC, which is a sort of tariff. For textiles and textile products, thers are,

of course, rates of duty imposed, but the key ragulamr is* the bilateral guota

system sanctioned by the MFA; for stesl, there is the elaborate structure of
guotas negetiated under the impetus of the anti-dumping and countervailing duty
provisions and the "escipe clause"; for imports from developing couritries thére
are the tariff quotas (which are, in practice mare like guantitative measures

than tariff measures) imposed. consequent on the U.N. "generalized system of

preferences”, For-imports which are alleged to be dumped or subsidized, there
are the dlﬂﬂl‘lmlﬂﬂ‘tﬂl‘}‘ duties imposed under the authority of the twe GATT
Article V1 Codes, or the quantitative or other "yndertakings" contemplated in
those agreements. For a range of products when imported into various developed
country markets — e.g. video tape recorders, automobiles, steel, — there has
been a variety of measures invoked, all based on determining the guantities that
will be traded. It is this phenomencn that [s referred to when we say that the
centre, the weight, of the trade policy system, is on cantingency measures or
administered protection, and that we have meved away from a tariff-ceniered
trade policy system,l?

‘The Question of Costs

The conflict berween iariff protection and competition pelicy is
obvioys; for that reason smaller countries with relatively high industrial
concentration ratios have often viewed tariff reductions as an instrument of
competition policy.
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Moreover, the costs of tariffs, in terms of the burden it impases on
users of protected products, has oeen the subject of considerable research,!l3 the
more so when economists realized that efféctive tariff rates were often hiagher
than nominal rates, and devejoped the theory of effective protection.t? 1t
became generally understood that the effect of tariff rates on indistrial
structuce, on concentration ratios, on efficiency and on the affectiveness of
competition, as well as the burden of the tariff on users; could be more clearly
perceived in terms of effective, rather than nominal levels.

All this being so, it would be logical to follow a similar pattern of
inquiry with regard to the newer trade policy.. What is the effect on the
economy, in terms of efficiency, in rerms of competition, in terms ef industrial
concentration, of the present contingency measures or administered protection
system? These guestions have already been fairly carefully examined — with
regard to same particular anti-dumping actions and in regard to the quantitative
restrictions in effect for steel, autos, textiles and textile products. In this study
we. shall attempt to carry ‘the discussion somewhat further afield, and
particularly, to develop some proposals for av least partially resolving the
deepening contradiction between trade policy and competition policy. We can
best begin the process hy briefly moting, in the next chapter. what has beén
already said by other observers of irade policy.

The Evolution of Trade-Policy

A ftinal comment, by way of introduction, remains necessary. This
study should be considered in the cortext of what has been the general evélution
or direction of trade policy. There is more than one view at to what the
avolution has been, One view, one would guess it to be the majority view, is that
under the leadership of the Unired States the industrialized nations have been
slowly but systematically reducing barriers to trade; the successive GATT
negotiations resuiting In agreed reductions in tariffs, and the increase in world

wade, are called in evidence that this is the case. On this view, it is.urged that |
the - remedies ‘for "unfair" trade, and the "safeguard' or "escape clause i

mechanisms must be refined, because it is only if these are well designed ‘and
working effectively that it will be politically possible. to negotiate further
reductions in tariffs. Thus the cause of “free trade“, or "freer” trade; has been
harnessed o the attack on "unfair' methods of competitien in Importation. This
view has, it seems, been the prevailing view in the U.5. Congress, as evidenced in

the various hearings over the period say, from 1967 {after the Kennedy Round) 1o

1984 (the passage of the most recent trade legislation). It has also been the
prevailing view amongst academic economists writing on trade policy in the
U.5.20 There has been a-tendency to focus on the quantitative assessment of
tariff reductions, and to ignore or minimize the impacr of other trade-reguiating
devices. In particular; there has been a tendency amongst sconomic writers 1o
overlook the importance of precedent in regard to the operation of the anti-

dumping pravisions (particularly in regard to detailed determinations as to fr

margins of dumping) and the operation of countervailing duty (particulary in
regard to findings as to what are countervailable subsidies and how they should
be measured). It seems to be implied that because such measures are not easily
quantifiable, they can be safely ignored.

L Y

\.‘ri
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More recently; attention has focussed on the spread of "voluntary”
sxport restraints in situations in which even the criteria of Article XIX of the
GATT could have been met. All this has given rise to an extensive literature on
the "New Protectionism™.

However, there has also been & minority view, to the effect that was
has been happening has been not s& much trade liberalization, but rather a
widespread recourse o discrimination in trade policy and, in parallel, a shift
frem reliance on the tariff, (in the fashion of the early 1950s} to reliance on an
armory of other measures, which we have lumped together under 'the heading of
“contingency protection”. It would require extensive research to establish when
this view began to be expressed; certainly for a lang period, certainly up to the
early years of the Kennedy Round (1962-63) the prevailing view was that what
had been happening was "liberalization”, by and large, and that the growth of
world trade could be assumed to be, in part at least, the result of this process.
However, it is doubtful whether the practitioners; that is,. trade pelicy officials
and members of the trade bar, ever uncritically shared the majority view; fof
practitioners the stated majority view was merely part of the political
presentation of the case for further trade negotiations, which were ronceived as
being necessary to contain pretectiunism;21 A number of informed
commentators have, over the years, taken the view that trade iiberalization and
nen-discrimnination were not what was happening. For example, in 1371 Mr.

| policy the United States has been pursuing in recent years. We have believed
that it was a liberal policy, leading toward a time of free trade. In fact, it has
been a rather neutral policy: a pragmatic policy where restrictions have been
}  removed from some goods and impesed on others, on a case by _case’ basis.
¥ rﬁu/ Although we like to talk only about the restrictions we remove, the evidence
\ suggests that in trade terms these are almost equaled by the restrictions we have
imposed, with the result that we are probably no nezrer free trade now than we

N!ﬁ;jf‘ were forty years ago."Z2
7

Since the Tokyo Round, there has been much more attention given to

R Y = . . L . .
h‘f Q,-_? tcl)e-de,t,a.u'e_d_ and tngenious protectionism to be found in the contngency system.
' “riticism of the anu=dumping System, and of the anti-competitive aspects of

¢

/1rade policy (which we shall note in the next-chapter) has played a part in this; at
/ more general level, looking at the trade policy system in the round, a3 a systam,
a number of trade policy practioners have directed attention to the restrictive
/ and discriminatory feature of trade policy, rathar than being comntent with
17 merely re-gtating the long-established case for reducing tariffs For example, (n
£} a series of articles during and since the Tokyo Round, Jan Tumlir, the late GATT
director of research, drew attention to and noted the policy implications: of the
movement toward a non-tariff centered and protectionist trade policy system.
He expressed his concern, in a series of articles, as to. the implicatiors of the
decline in the "international order" related o the increase in the use of
government-negotiated exgﬁ . restraints and Te government encouraged
cartelization {e.p. in steel).<¥ He made a.persuasive case that the major conflict
etween competition polity or policies and trade pelicy is in the official
encouragement and sponsorship of cartel-like activity, including that by
\exporters. In quantitative terms, and, rore importantly, wh terms of the threat
o to-the international arder, this is of greater importance than the differences in
standards as between legisiation on demestic price discrimination and anti-

o dumping policy. -

' L
i

Bruce Clubb, then a commissioner of the U.S. Taritf Commission, expressed his
:"belief that there has: been a.widespread misunderstanding of the foreign trade

- O @&
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Other writers addressing various aspects oi the thame t_hat ‘the trade
policy system provides scope for protection, restrictionism, and cartelization are
Malmgren, Grey, Dunkel, Curzon, Patfersan, Baldwin and Bergsten.

In his important paper prepared for a confersnce on trade policy
organized by the Washington-based institute for International Ecohnomics in 1982,
Malmgren described what has been happening as "a mood... of neo-
mercantilism" and characterized the growth of so-called industrial policies of
sectorial intervention as being "adjustment resistance policies’. 4 o

[ .
Gréy has consistently held to the view that the developing trade puli% j;
system, particular as sanctioned by the non-tariff measures agreements of the ﬂ? -
Tokyo Round, was best understood as a system of highly detailed, discriminatory | 7 4o e
legalistic iritervention and that the literature of "trade liberalization" should P
best be viewed as part of the rhietoric of political presentation, rather than as an LAY
accurate description aof trade policy In 1_practice;,” or of “the-_meotives_of the-~
.ﬂlayers,zi Ana paper delivered in [9%0 at the University of Western Ontario,
Grey-stated: "It does not seem to have been realized that as rtariffs came down,

some other devices would have to be Gsed to meeti the demands of domestic

S

pl;‘chﬁc:rs_whp_cﬂ_mﬁﬁkfﬂil’iﬁﬂiymm' ing case for protection. Hence
the growing empbhasis on "fair rrade'.... Given these developments, the
commercial policy system of the United States, in particular — but also of the
EEC and,.in due course, aof Canada — will bé a-system in which the: centrai set of
mechanisms for interventions will be "contingency measures” rather than tariff
measures. 1t is not clear that such a system will provide a more open and more
stable trading environment than a system relying on a structure of moderate
tariffs, bound against increase...the new GATT now sanctions, even makes
abligatory, systems centered on the concept of contingency protection.”

Gerard and Victoria Curzon formulated their concern about the decay
in the international trade grder by identifying the GATT as a "multi-tier system”
rather than a one-tier system of rights and obligations that ap%y on equal terms
and with equal fdree and relevance between all the signatories.

Arthur Dunkel, the semend and present Director General of the GATT,
has repreatedly and emphatically expressed his concern dver the impact of
protectionist policies that ignore the GATT rules and the GATT as a forum.
Dunkel has stated: "The tendency toward bilaterialism and sectorallsm on trade
policy is the greatesst present danger both politically and economically to order
and prosperity in the world economy. . .42

, Gardiner Patterson, the distinguished American economist and Deputy

Director General of the’ GATT during the Tokyo Round, has identified the
protectionist policies. and the emphasis on discrimination of the. European
Community 45 one of the sources of disorder in the international trade system.’

Robert Baldwin, one of the miest prominent and prolific academic
writers on trade policy in the 1.5., and adviser during trade negotiations to the
U.5. government, has tended to emphasize the importance of- tariff reductions
and to assume that “liberalization” is a reality. More recently, he has expressed
some skepticism as to the character of U.5: trade policy; in a paper pressnted ay
a:conference convened by the Mational Bureau of Economic Research in 1282, he
identified a number of policy ¢hanges, one of which is "the increase in the use of
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non~tariff measures to regulate international trade at the same time tariffs were

being 5Lgmf1.canﬂy reduced. .. " He went on to note that the emérgence of the

textile restrictions -as part of the price required for “tariff cutting authurn}f
required for the Kennedy and Tokyo Rounds, and the various changes in the
detailed provisions on "import retief" (i.e. antl-durnpmg, countervail, escape
clause, relief for other "unfair practices) as making protection more easily
avaiable.

Fred Bergsten, in his important article In the Maidenhead Papers
gcomparing "voluntary" export restraints with guotas, has analyzed the economics

of guantitative restrictions of various kinds and made clear how the rents of
restriction are created and allocared, and how interests become vested in them;

his article made clear why managed trade was important and growing.’

Summary

In summary, a number of observers have focussed on the complex
character of the trade poticy system and acknowledged that there has been more
to pest-World War Il trade palicy than negotiating tariff reductions. There are

differences in emphasis: Tumlir and Grey are perhaps the most pessimistic,

taking the view that there is more disorder than system; others seem 10 reflect a
view that the emergence of "protectionism” is a relatively recent change and
urge. action to raturn to a “liberal” regime, which it is assumed did once exist.

The discussion in this paper has to be seen against the background of an
assessment of how the trade policy system acrtually operates. In our view, to
identify the contradictions between trade policy in practice and the precepts of
competition policies, confused and debatable as they may be, is simply another
way, but a particularly useful way, of percemng the disorder and irrationality in
the trade policy system.

-
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CHAPTER [I

THE DEBATE ABOUT
PtHT] DUMPING AND COMPETITION POLICY

That there is a policy interface (to use a word of modern jargon)
between competition policy and trade policy was recognized, in fairly explicit
terms, by a number of academic and official commentators on trade pahc:,r in the
final quarter of the last century, when the instruments of modern trade policy,
aside from the tariff, were being developed. At the heart of the discussion, in
tha period up to and mcludmg the publicatien, In [923, of the classic study by
Jacob Viner,® was the issue of predation in dumping: whether it existed on a
significant scale and whether it warranted the creation of a legislated remedy.
The 'extensive bibiiography included in Viner's study, and the further list of
sources in his articte for the Encyclopedia of the Social Sciepces, ar'e evidence of
the very extensive dabate in both Europe including Great Britain} and in North
America which seems to have begun in the 1800s and become fairly intense by
the mid-1890s. [t engaged the attention of a number of major economists —
Alfred Marshall, A.C. Pigou, F.W. Taussig, and was the subject of, or was
touched on substantally, in a number of official reports.

Predation

It is apparent from this early discussion that it was fairly .generally
assumed that there was at least an element of predation in any case of extended
dumping, that predation was the major facter in many cases of dumpmg, and that
this predation required a remedy other than a general increase in tariff rates. It
was predation alone; and only predation, that justified the enactment of a
provision for the application of a special remedy. To take an early, and most
important example: the enactment of the first Canadian anti-dumping
provisions, in 1904, That legislation turned on the issue of predatory dumping:

In introducing the propesal, in his Budget Speech, the Canadian Minister of

Finance, W.5, Flelding, stated:

. the trust or combine, having obtained command and control ofits
awn market and finding that it will have a surplus of goods, sets out
10 obtain command of a neighbouring market, and for the purpose of
‘obtaining coritrol . . . will put aside ail reasonable considerations with
regard to the c_asr or fair price of the goods. . .

and later:
If these trusts and combines in the high tariff countries would come

under obfigations...to supply us with these goods at the lowest
prices for the nex‘: fot}r years, it wcruld 1::rn:u::aLJ.':l'_-.»r be the part of
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wisdom for us to ciose up some of our industries.and turn the energies
of our people to other branches, But surely none of us imagine thar
when ‘their high tariff trusts and combines send goods into Canada at
sacrifice prices they do it for any benevoient purpese. They are not
worrying about the good of the pesple of Canada. They send the
goods here with the hope and the expectation that they will crush out
the native Canadian industries.?

Flelding did not however, introduce ‘any requirement that there be
evidence of predation, of intent to destroy a Canadian industry, into the
Canadian legislation of (904, nor was such a reqiirement provided in the
amendments of 1906, However, subsequent U.S, legislation did address directiy
the issue of predation and the. intent.of dumping.

The U.5. .qu-dumpmg Act of 1916 {which is still in forge) contains {in

Section 801) the proviso tHat dumping (as defined in that Section) is “"unlawiul",
"Provided that such act or acts be done with the intent of des*truymg or Injuring
an industry in the United States or of preventing the establishment of an industry

in the United States, or of restraining or moncpolizing any part of trade and
commerce in such articles in the United Statesi"? The anti-dumping provisions
of 1916 replaced, in a-sense, the provisions of the Tariff Act of 18%% which made
uniawful a conspiracy or combination to restrain trade; this earlier provision
required, first, that there be a conspiracy, and second, that the conspiracy be

‘formed within the territory of the U.5 and involve at least cne U.S. ciuzen.
This second provise was, of course, an expression of the territorial principle of
Jurisdiction. As a remedy for dumping, the {394 act was judged to be

ineffective.t The 1916 legisiation also inciudes a provision (Section 802) for a
penalty duty on 1mpnrts which are the subject of an agreerment for "full tine
forcing”,

The issue of predation, and of intent, implicit in the concept of
predatery behavior, and expligit in the 1%16 stature, was the key issue in the
subseguent examination of anti-dumping legislation in Congress. The key
dogument i5 the report of the Tariff Commission to the Ways and Means
Committee of the House.? The Commission held hearings, sent an mvesngatm‘
to Canada, solicited information and advice from the business community, and
addressed the issue of prédation and intent. The Commission observed:

In conducting private industry the prevailing motive is profit.
Ordinarily, therefore, it rnust be extremely difficult to establish, as
an essential element in the offense, a8 separate and destructive
purpese. . . .In dumping, the intent to injure, destroy, or prevent the
establishment of an industry, or to restrain or monopolize trade or
commerce in the United States, is' not' necessarily present
an .mgtwes other than those enumerdted may, and at times, do
exist. '

The Commission went on to deal with the various criticisms of the 1216 Act and
noted that

.+ » such importation must be made with intent to injure, destroy, or
prevent the establishment of an industry in this country, or to
monopolize trade and commerce in the imported articles. Evidently,




- 13-

for the most part, the language of the act makes difficult, if not
impossible, the conviction_of offenders ‘and, for that reason, the
enforcement of 113 purpose.’

The Commission then went on to urge the introduction of administrative
remedies for dumping, rather than a criminal law procedure.

Such amendment would not be inconsistent with the enactment of
definite and authdritative instructions to the Federal Trade
Commission to deal with dumping as a phase of unfair competitive
methods.

in retrospect, it is clear that this Report of the Tariff Commission

signalled the demise of the requirement that there-be evidence of predation as a

condition for securing a remedy against dumping in the U.3. legal system. The
Act of 1921, which was the basic anti-dumping statine of the U.5. until the post-
Tokyo Round Trade Agresments Act of 1979, made no reference 1o predatory
intent,

‘QOne should note, by way of background, that this discussion in the U.5.
took place in light of the decision of the U.5. Supteme Court (American Banana

.Co. ¥s. United Fruit Co.) that the Sherman Act (the basic competition lagislation

of the U.5.} did not cover acts done in foreign countries, Tt was held that not

" only did the Sherman Act not apply to acts done in foreign countries, even if .

done by U.5. nationals; eveh if the conspiracy at issue occurred in the U.5.,
provided that the acts complained bf were not illegal in the countrigs where they
were committed.!0 Appfication of the more modern "effects" doctrine of
international law would have led, possibiy, to a different result. [t was this lack
of application of the Sherman Act which, it appears, gave rise to the need for
separate and distinct legisiation addressed to the issue of unfair prices, and, as
Viner notes, particularly those below the cost of prt:d1.|é.ti1:h,l

To return to the matter of how the issue of predation was viewed in
what now seems to have been the formative period of modern tade law, we
should note the authoritative comments of Viner. Jacob Viner was, by origin, &
Canadian, who, like many other Canadian économists of the per,iodlf went to the
{Jnited States for graduate level study. His mentor was F.W. Taussig, the leading
student of U.S. commerdial palicy, who became ‘the first chairman of the U.5,
Tariff Commissionl? and a protific and important writer on U.5. commercial
policy. Viner argued that "for the purposes of economic analysis” the
appropriate basis for ¢lassification were, first, the motives or objectives of the
dumper (which, in its 1213’ report the Tariff Commission had ‘concluded was, as a
matter of law, difficult to deal with) and "according to the degree of continuity
of the dumping." One of Viner's categories was "To eliminate competition in the
market dumped om"l* Viner held this to be likely to be of "short.run or
intermittant’ continuity, Later, examining the key economic question of
whether; in fact, predatory dumping did take place, Viner observed: "There
are . ..sufficient’ instances of trusts and combinations, many of them
international in their membership or affiliation, that are within reach of world-
wide quasi-monopolistic control of their industry, to make the danger of
predatory competition a real one...." And, at a later peoinu: “In every
manufacturing industry a substantial fractien of the world output is produced by
concerns who survive only under the shelter of high tariff protection in their
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domestic markets, and are not in a position to contest foreign markets. Of the
relatively more efficient concerns in any mdustry, there are often camparatwel}r
few who can offet effective competition in any given market; it is the

Gom petition of such concerns alone which needs to be eliminated if a producer js.

intent upén gdining monopaly control of that market."1? Viner's view was not
supported by every observer; for example, Viner himself quotes the observations
of the Cambridge economist A.C. Pigou to the ‘effect that "Destructive dumpmg
into England from abroad does not take place."1é

In summary: during this early permd when there was increasing
discussion of commercial policy, and particularly in the first part of the century,
it was belisved by at least some influential observers that there was a prublem
of predatory dumpmg, that that was an aspect of the existence of trusts or
cartels based in tanff—pmtected markets, thas this predation required a
legisiated remedy, but that to make a showing of intent 1o destroy a condition
for securing the application of the remedy made “the rerrue.-::l'yr unworkable.
Removing (as in the U.5. legislation of 1921} or avoiding (as in the, Canadian
legislation of 1904} a requirement to show predatnr}' intent cpened the way for
the invoking of the anti-dumping provisions in situations .in which no evidence of
predation could be shown, and for the elaboration of an international system
[GATT Articie VI and the Anti-dumping Code) which igneres_ the lssues of
predamr}r intant, except 1n.ferent1aliy in Article II of the Codel” addressed 10
the issue of "sporadic dumping”.!

The apparent conflict bstween anti-dumping poticy and competition’

policy has been one focus of attention in the discussion of the broader issue of
the conflict between tade policy and competition policy. The lack of
paraﬂehsm between leglslannn directed against the anti-competitive effects of
price discrimination in domestic commerce, as that legislation has been
administered in the LLS.; Canada, the EEC, and legislation directed agamst
allegedly injurious price discrimination in import trade, has been extensively
commented upon. There is already a substantial [iterature which makes the case
that the standards of injury -or adverse impact are different in these two areas,
that they address the issue of adverse impact with regard to different entities,
that procedures under the two categeries of legislation are different, that.the
efiect on competition is ignored in anti-dumping law and practice, and, morecver
that the anti-dimping system eoften brings about or sanctions measures (such as
an exporter's agreement or exporters agreement 1o raise prices) which are anti-
competitive. We shall be re-examining, re-stating this issue below. In the
balance of this chapter we shall briefly note the state of the debate as to the
contradiction between competition policy and the anti~-dumping provisions,

Anti-dumping vs. Anti-trust

A substantial number of U.5. trade policy practitioners, mostly
members of the trade law bar, have noted the anti-Competitive effect of anti-

dumping measures, and a number of them, learned in both trade law and anti-
wrust law, have bBeen critical of the anti-dumping syStem. Viner had noted the

rela«;ionsmp between the Sherman Act and the anti-dumping provisions; most
detalled studies of dumping and of the U.5, anti-dumping system have explored
that relationship, and many have noted apparent contradi¢tions in policy. For
example, in a detailed and important survey article in 1953, Peter Ehrenhaft,

--u.nlnn-Q‘m;nmmu'-.ﬁ_n;nmﬁ-
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who later became, during the Tokye Reund, the senior official responsible in the
U.S. Treasury for the administration of Treasury responsibilities under the anti-
dumping and countervalling duty provisions, after examining the differences
between anti-trust law and anti-dumping law, concluded that "Orderly
competition is the proven stimulus to increased productivity....But the two
statutes (anti-dumping, countervail) here considered, as presently drafted and
administered, often seem to face in a direction contrary to this country's basic
economic policy. Insofar as they are so oriented, they derogate from the
naticnal interest. The relative desuetude of these pravisions in recent years does
not justify their retention as the potential hatchets of rear guard
protectionism," 13

Many of the key articies in this growing debate are noted in the QECD
report Competition and Trade Policies/Their Interaction, issuéd in 1984 and in
the study by Klaus Stegemann prasented to the OECD Symposium on Consumer
Policy and International Trade in November 1986.20  Wwriters from outside the
U.S., ¢.g. Dale, Slayton, Grey, Stegemann, have also identified the ceniflict in

policy; howeaver, it is certainly the case thar the argument has besn most fully

developed by U.S. critics of LI.S. anti-dumping law.

It would appear that the issue began to come to the forefront of
discussion during the extensive public examination of trade pelicy in the U.5.

leading up to the Trade Arct of 1974, the mandate: for U.S. negotiaters in the
Tokyo Round. That examination concluded the detailed study of trade policy

options conducted by the Willlams Committee,2l and a number of non-
governmental studies. The discussion in the period up to the end of 1574 also
reflected the increased interest in anti-dumping policy generated by Increased
use af these provisians beforé and during the Kennedy Round {i963-67)and the
controversy, largely conducted in the hearings before the Senate Finance
Committee, as to the implications for U.S. antiadumpinf system of the
obligations set out in the Kennedy Round Anti-dumping Code.?

An [mportant statement of the argument that anti-dumping policy was
in conflict with 1.5, anti-trust policy was the report of the.anti-trust section of
the American Bar Association in 1974.23  The majority took the view that
vigorous use of the U,S. anti-dumping provisions would be in contradiction with
anti-trust policy, and that the anti-dumping laws should be administered in a
manner more fully consistent with the anti-trust laws. This report was the
subject of a careful analysis by a leading U.S. anti-trust lawyer, Harvey M.
Applebaum. He thought that the majority view in the report "may possibly
averstate and oversimplify the issue".2% And he pointed out that "the importer
can often comply relatively easily with a dumping finding where the United
States is his_prime market, simply by lowering 'the home market price. For this
and other reasens, imports in many industries, have continued to he strong and
vigorous despite the imposition of a dumping findin‘g. indead, (n cases in which

imports may be injuring U.S. industry by use of practices that vioclate the .anti-

trust jaws, the anti-dumping may be 3 comparatively ineffective weapon to
empioy.” {(Emphasis added.) As Applebaum noted, it is often the ¢ase that the
option of complying with the anti-dumping finding by lowering the home market
price is an option available if the U.5. market is the major market of the
producer, "as is frequently applicable, for exampie, in cases invelving imports
from Canada’. This important comment suggests that the costs imposed by an
anti-dumping duty on the domestic economy, for a country such as the United
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States, where exporters may have the realistic alternative of cemplying by
reducing home market prices, may for that reason be lower than for a small
country such as Canada, where the market is of relatively less importance to the
foreign exporter.

_ Another U.S. trade expert, Professor Stanley Metzger, at one time
Chairman of the U.S. Tariff Commission, alyo noted the contradiction between
cumpentmn policy and anti-dumping policy in a study published in 1974 as part
of the review of LS. trade policy then geing forward. He noted that: "The
A.af\':1--+:i|.1m1:ung Act imposes a duty on the importer of foreign merchandise . . . if
an industry in the United States is thereby being Injured. [n both cases {anti-
dumping and anti-trust} Congress intended to eliminate-the use of price-cutting
tactics that impair the position of domestic setlers, The Anti-dumping Act
applies, however, without regard for the competitive structure of the industry
being affected by price discriminatien. ... The Anti-dumping Act. .. : has been
administered without regard te the anti-competitive impact of the duties
imposed on lower priced impofts at the behdst of domestic monopolists,
oligopolists, or cartels. 23

Metzger had, in fact, taken much the same pnsumn s early as 1965,
and subsequently re-stated and amplified his view that there was a major
contradiction between an anti-trust approach fo dumping and a "tariff approach”
in his article on the Tokyo Round amendments to the Anti~dumping Code. 26 in

that articte he stated ", .. whatever the verditt may be as to the rest of the,

MTN's results — the amended Anti-dumping Code and its impiementation must
be judged a major backward step toward the very protectionism thatv the MTN
was designed to prevent." And, going on 1o discuss the “injury test” in the Ant-
dumping Code, he summed up by saying: ™A test based on anti-competitive
effect would not ask whether dumped imperts resulted in joss of sales, lowered
peices, and reduced profits to domestic competitors, but whether the imports
constituted a threat to the continuation of viable competition in the relevant
market. [ would assufne that whenever possible the demestic firms would, by
increasing productive efficiency, meet lower prices while refraining - from
domestic’ price-ﬁ:ung practices, rather than a\rmti price competition by invoking
anti-dumping remedies to exclude the imports.”

Quite a number of other U.S. experts, focussing on the LS. anti-
dumping provisions and the .5, anti-trust pruwsmns particularly the Robinson-
Patman Act, have examined critically in some detail, the cnnalderable
difference, possibly a growing difference, between the two sets of provisions as
they are administered.2? The invention of the trigger price system for steel
reated.interest in the sxtent to which import relie! arrangements derived from
the anti-dumping provisions couid have anti-competitive efiects.?d

Anti-dumping as Anti-trust

One important article is that by Barbara Epstein, who in 1973, before
the: Tokye Round meved to the netogiating stage, argued that, given the
unwillingness of the U.S. administration to launch anti-trust actions in U.5.

COUrts against anti-competitive actions in foreigh countries which enable foreign

firms to compete on-a discriminatory basis, the anti-dumping provisions should
be best thought of-as an extension of anti-trust. The key to- her argument is
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‘"that. international price discrimination occurs miainly when thers are restfaints

on trade in the exporiing country, restraints which would be unlawful if
pracnce-:i by American firms"Z? This is, of course, much the same as the
reasoning advanced by Sir William Fleldmg in introducing the Canadian anti-
dumping law in 1304 and advanced by ¥iner in 923 30 She went on to criticize
the failure by the U.5. Tariff Commission to address injury which can be
attribioted directly to price discrimination, rather that merely to price
competitian.

Another elament in recent U.5. thinking, which it is important to keep
in mind in order not to lose a sense of proportion, is the view that the anti-
dumping provisions and the countervailing duty provisions represent =2
disproportionate investment ¢f administrative and managerial resources, given
that they deo not solve impoftant trade problems:! Peter Ehrenhait, who has had
experience both a5 a lawyer and as an administrator of anti=dumping and
countervail,. stated the following summary judgements (in a2 detailed review of
Professor Lowenfeld's Public Controis on International Trade) . .. it goes a long
way toward proving the theory that import relief laws have been impertant oniy
in the stesl secior. Other 1ndmtnes have invoked them, but much less
frequently. What trade statistics exist strongly imply that-the entirety of U.5:
efforts to ‘enforce' anti-dumping and countervailing duties affect but the
smaliest fraction of products entering the United States, The laws may have a
prophylactic effect, howaver, by encouraging fare.tgn producers to price goods
shipped. here at "fair value" and dissuading foreign governments from providing
'‘bounties and grantsl. . . that is a proposition difficult to prove or disprove.”

I we summarize these 1.5, v1ew5, wea can say that, amongst practioners
there has long been a well articuated view that anti-dumping and anti-trust laws
should be better integrated, that anti-dumping law, as drafted, is directed at
protectipg  producers from _acis _of _tc:ﬂgn_exporten. ner  at prutecnng
Competition or promoting EfflClEI'l.C‘r"- Epstein's view Is, (1 seems, a minority
view, of Those whno Nave ex expressed—views, but that does not make her argumant
less lnteresting'nr relevant.

Supplemental Considerations

The dehate between 1.5, lawyers about the interface between trade
policy and competition policy has been largely about anti-dumping; the legal
literature on safeguard actions, and on countervail, for which there are no
parallels in domestic law; is largely concerned with explauung how the system
works.?2  There is, hawever, a growing literature, .in the main written by
economists, an the impact on the [U.5. and the costs to L5 consumers of
negotiated export restraints, notably on textiles and textile prnducts, and on
autos. We shall be noting thase argurnents when we consider the issue of Casts
and benefirs. .

When we look at comments by non-American writers, we see that
almaost Invariably they draw heavily on the voluminous U.S. literature. We noted
above that at ieast four non-U.3. observers had discussed the conflict between
anti-dumping pelicy and competititon poticy: Dale, Grey, Slayton, Stegemann.
Dale's discussion is the most comprehenswe.3 He includes in his examination
the problem of "reverse dumping’, that is, the form of price discrimination in
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which export prices. are maintained at levels highet than the domestic price, and
the related issue of export cartels. His judgement Is'"that the present focus of
anti-dumping legisjation is, from an economic welfare point of view, misplaced.
The diversion-of-business test applied in anu-dumpmg proceedings attacks frige
trade pnncmles without nfienng any :r.:-mpensatmg advafitages @ domestic
consumers. At the same time the historical origins of anti-dumping legl.siatmn
which arg rooted in allegations of preda.tary behaviour, have besn lost in an
overriding concern with 'the mere shift in business between competitors'. n34
Dale goes on to remind us of Viner's prophetic assessment in 1955 “"Maybe it
(the anti-dumping system) is getting into the hands now of men who do have
ideas, and these ideas may be protectionist. If such is the case, what they can do
with that dumping law will make the escape clause look hke small potatoes.
They can, if they wish, raise the effective tariff barriers more than all the
negotiation in Geneva will be able to achieve in the other direction."35.

Grey kas been sharply criticized by Professor Stegemann of Queen's
Liniversity for too readily assimilating anti-dumping to anti-trust.>® He refers
to Grey's "assertion that ‘anti-dumping legislation is an extension into the
international arena of principles axpressed natmnaliy by statutes restricting
price discrimination”. Grey's treatment of this issue is very brief; he merely
asserts that "anti-dumping legislarion is in a broad sense & counterpart in

commercial 9011::3' o legislation penalizing price discrimination in domestic:

commerce."?/ In a later’ study Grey noted the views discussed zbove of U.5

writers such as Metzger and Ehrenhaft, and stated: "Here is'a major issue which .

will nedd to be examined 1ntne:‘*l'nant:-.-:u":adl:\-I and, more lmpcrtantly, nationally. . ;i . A
thornugh examination of this issue would perhaps lead in due ¢ourse to additional
provisions in the Ann-dumpmg_hgreem_ent" 33

Professor Slayton is. another Canadian writer on anti-dum ping, but from
a legal and procedural point of view, rather than from an economic or trade
policy point of view. In his study for the Canadian Law Reform Commission
Slayton argued that "The anti-dumping system is arguably irrational and
inefficient. It 15 arguably lrrational because the protection afforded Canadian
industry depends, net just on injury experienced by the ingustry or on prices in

Canada, but on prices In a foreign market; and because ‘I:hE oroteciion given ene

Canadian mdustr}r will often be at the axpense of anotier,”

Stegemann has been carrying out a detailed study of the Canadian anti-
dumping system. His two maost impgriant essays are his paper in the Cornell
International Law Journal, which is a case study aimed at identifying the costs a
particular group of anti-dumping proceedings, and his paper on consumer
interests in the implementation of anti-dumping policy, prepared for the SECD
Symposium of Consumer Policy and International Trade i 1984, In the first of
these two papers he demonsirated that an anti-dumping duty imposes ceftain
Costs on the country levying the duty {as is surely the case with all import
duties). However, he noted one of the real difficulties that exist in carrying cut
empirical wcrk in this area is that "datz on alternative costs of lmpartatmn,
which would have applied In the absence of ann-dumpmg action, 15 Not
a.va;labie."“”:" The more recent study of consumer interests in anti-dumping
policy is a useful review of the literature {largely American) and concludes by
urging that the consumier interest should be taken into account by administrative
Tribunals assessing the impact of dumping, such as the Capadian Anti-dumping
Teibunal {now the Canadian Import Tribynall.
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We have reviewed in this chapter the reécent literature on the interface
between anti-dumping pelicy and competition policy., Summing up the discussion,
the following points emerge.

1) A number of commentators have noted that the standards for
measuring price discriminatom, for assessing adverse impact, and indeed, the
entities on whom the adverse impact falls, are different as betwesn anti-
dumping policy and competition poticy. The conflict is most evident in*Canada
and the U.S., which both have detailed anti-dumping provisions {that is, more
detailed than that of the EEC) and detailed provisions regarding price
diserimination in domestic commerce. Most observers feel thar, 3t the
minimum, the anti-dumping system should be refined to make it more consistent
with competition policy; at the maximum position are those commentators who
sugzest that the competition policy provisions could be adapted to deal with

" dumping. Virtually all commentators are of the view that "predatory” dumping is

a rare, virtually non-existant phenomenon, and that therefore this original
rationale for having an anti-dumping system has disappeared, if it ever really
existed. They would 2rgue that a case of predation by an exporter properly
belongs to anti-trust law.”l .

' 2) Ancther approach is that dumping exists because markets are
effactively separared; that dumping, even thaugh it may not be predatory, is an
undesirable resujt of the protection of certain producers in their national
markets, or of their dominant position in the market, national or international,
and of their ability to extract a monopolistic or oligepolistic price in the national
market, Put mere sharply, the case is made that in a number of countries
producers are allowed to act in & manner inconsistent. with the abjectives of, say,
U.5. and Canadian competition policy; that these actions cannot be effectively
reached by U.S. and Canadian competition law, and that therefore the anti-
dumping law should be seen as an attempt {perhaps a not vary effective or well
thought out attempt) to shield domestic producers from the impact of anti-
competitive behavior which would be agdressed directly if it occured within the
domestic jurisdiction. Perhaps the most incisive statement of that view is the
artdle by Epstein, cited above.*2 The most comprehensive statement of the
majority view is that by Dale, cited above. '

In the following chapters we shall be logking more closely at the key
concepts in the frade pelicy system and looking in greater detail at the "injury”
standard of the contingency protection system, and comparing 1t with injury
concepts in competition policy; we shall look alse at the safeguards or "escape
clause” system, and in our final chapter we will attemnpt to assess the importance
of the divergence between competition policy and-trade policy, and set cut some
propesals for reform. '



CHAPTER I

THE KEY CONCEPTS OF CONTINGENCY
PROTECTION: INJURY AND CAUSATION

The purpose of rhis chaprer is to set out briefly the two key concepts of

the 'system of contingency protection injury and causation. Such an-examination
is- necessary in order to have a basis for a more detailed discussion of the
proposition that the contingency system {ails to take into account cormpetition
policy consideratioris and positively sanctions’ actions (such as quantitative
export restraints) which are anti-competitive. In chapter 1. we outlined in broad
terms the proposition that the trade pelicy system as It now exists i centered on
connngem:}' protection rathier than on tariff protection, and we reviewed briefly
some important statements and opinions as to the evolution of the system. In
chaptér 1i we outlined the state of the debate about thé differenge between the
anti-dumping. system and demestic legislation on price discrimination: 1% is

generally recognized that, when the concept of. dumping was first being

examiined by [egisiatures early in the century, the pmpnﬁed remedy was thought
10 be addressed 1o the problem of predatory pricing; that element disappeared
with the adoption of the U.5. anti-dumping legislation in 1921 — the |egislation
on which the GATT provisién was based. We now have, in the contingency
systern, a somewhat different set of concepts than those on which competition
policy is based.

The key concepts to be examined in this chapter are "injury" and

| "causality"; the contingency protection systerm turms on  the wvarlous
Interpretations of these two concepts.,

Injury, and Related Concepts

The.concept of injury, defined in various fashions, is the most impertant
concept of the present-day contingency protection system. Many of the key
provisions of the General Agreement (Articles ¥1 and X1X, for. examnle) turn on
the ¢concept of injury; the MFA (Multi-Fibre Arrangement) turns on the existence
or threat of serious. disturbances in the markets for texrtiles and textile products

- so~called “market disruption™ — this is, of coutse, an “injury" concept. Itis
the existence of material injury to an ingustry, or the likelihood that such injury’

will occur, that allows a GATT signatory to apply discriminatgry duties {lue. not
to imports of a given product from all sources but only to the meorts from
spemﬂc sources) to dumped or subsidized mports: it 1S the determination of the
existence of "serious injury” which allows a GATT signatory to restrict or to
impose an additienal tariff on imports causing or threatening such injury.

The GATT formulations are "serjous injury", as used in Article XI1X, the
safeguard provision or, to use lL3. language, the "escape clausé’; "material
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injury” in Article VI and the two Article V1 agreements {the Anti-dumping Code
and the Subsidies/Countervail Codeld and "market disruption”, as used in the
Multi-Fibre Arrangement {MFA). There are other GATT hmpact concepts, such
as. "adverse effects”, "serious prejudice", "damage", "unnecessary damags", but

they do not relate importantty to this study.

The formulations in regard to the impact of irmports differ inrespect 10
the entity which is expased to "injury". Article XIX refers to serious injury "to
domestic producers”. This is not necessarily the same as "industry" as used in
Article V1. (The term "industry” is interpretated in the Anti-dumping Agreement
and in the Subsidies/Countervail Agreement.) Article XY speaks of serious
prejudica “to the interests of any other contracting party". This is not the same,
obviously, as injury “to- domestic producers” or to a domestic "industry". The
Subsidies/Countervail Agreement also invokes adverse efifects "to the [nterests
of other Signatories”, a phrase which derives frem Articie XVI of the GATT.

Articie XVIIl, an article which deals with "Governmental Assistance to
Economic Development, speaks of "unnecessary damage 1o the commercial or
economic interests of any other contrating party” and of "damage to the trade of
any contracting party". The MFA speaks of “distuptive effects in individuzal
markets and on individual lines of production”, a phraseology intended to imply
that the degree of impact is something more than envisaged in Article XIX.

Serious Injury

The standard reference,* by Professor John Jackson, sets out the
history of Articte XIX, the GATT "escape clause” or safeguards clause, In some
detail. In brief, there appears to be no guidance in the drafting histary as to how

seripus is "serious" injury, as comparsd with the "material" injury, invoked in

Article V1. Articie XIX was based on the "escape clause” of the United States
trade agreement with Mexico of 1943; later United States legislation, beginning
with the Trade Agreements Extension Act of 1931, refers to “serious" injury.
While there zre many references in U.5. [egislative history which make clear
that "material injury”, occasioned by “unfair” trade practices:is sornething less
than the "serious injury” of the escape clause (and that the causatioen standard, as
we shall see below, is less onerous) there is ne legislated definition nf serious
injury. The 1J.5. Trade Act of 1974, which contains the current United 3tates
escape clause, indicates what is involved. "The Commission shall take into’
acecount all economic factors which it considers relevant, including (but not
limited to] the .sigjnificant idling of production facilities in the industry, the
inability of a significant number of firms 1o operate at-a reasonable leve| of
nrofit, and si@_'iglr:ant unemployment or under-empioyment within the indusiry”.
This wouwd appear to shift the problem from -defining serious to defining

significant.

One expert.in United States trade law has observed that " 'serious
injury’ frequires a) considerably higher test than the ‘material injury' standard
under anti-gumping and countervailing duties statutes. The injury must be of
grave or important proportions and an important, crippling, or mortal lnju,ry.'“f’
The adjectives "crippling” and "mertal” suggest that the injury must be greater
than "material”, But 'grave’ and 'important’ do not give much guidance.
Moreover, in interpreting the GATT one must consider the versions in the various
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cfficial languages, all equally authentic. The French text of Article ¥I uses
npréjudice important" for "material injury"; the French text of Article XIX. uses
"oréjudice grave” for “serious injury”.

The United Kingdom see “serious’ injury“ in the following terms:

4. Since the term ‘'serious injury’ has never been defined by the
parties to the GATT no precise information can be given about the
degree of injury which would necessarily justify emergency safeguard
action. Each case s considered on its merits and ‘the attached list
simply indicates, on the basis of GATT practice and Community
discussion of it what the relevant factors are likely to be. It must be
emphasized that there has been relatively little recowrse 1o this
provision of the GATT and there is accordingly no substantial body of
case history upon which to base definitive of comprehensive
criteria,

Like 'sericus injury the term '‘mateérial injury’ has not been defined,
either in Articte Y1, or in the Anti-dumping Code, or in the Subsidies/ Countervail
Agreement. Given the lack of substantive discussion of the issue in either one of
the twe Committees of Signatories, or an effective challenge in the Contracting
Parties to some finding of material injury by a contracting party, the definition
of this term has been left to national legislation and national practice.

Material Injury

The Tokye Round negatiators, including the present writer, were aware
that the word "material” would create controversy .in the United States

Congress. [t was concluded that it would be useful to draft some language which .

would stand in the place of "marterial' and which coutd be incorperated in United
States legislation and in the legislation of the other key trading countries,
Article ¢ (paras. 2 and 3) of the Subsidies/Countervail Agreement {the relevant
paragraphs in the Ant-dumping Agreement are Article 3, paras. 2 and 3}
provides that

2. With regard to volume of subsidized imports the investigating
authorities shall consider whether there has been a significant
inerease in subsidized imports, either in absclute terms or reiative to
production ar ¢consumptien in the importing signatery., With regard 1o
‘the effect of the subsidized imports on prices, the [nvestigating
authorities shail consider whether the effect of such imports is
otherwise to depress prices to a significant degree-or prevent price
increases, which otherwise would have cccured, to a significant
degree. No one or several of these factors can necessarily give
degisive guidance; ‘

3. The examination of the impact on the domestic industry
concarned shall -include an evaluation of all relevant economic
factors and indices having a bearing on the state of the industry such
as actual and potential decline in sutput, sales, market share, profits,
productivity, return on investments, or utilization of capacity:
factors affecting domestic prices; actual and potential negative
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effacts on cash flow, inventories, employment, wages, growti, ability
to raise capital or investment and, in the casé of agriculture, whether
thers fas beep an increased burden on Government support
programmes, This li5t is not exhaustive, nor can one of several of
these {actors necessarily give decisive guidance,

The word "material® was demoted to a footnote (footnote # to Article 2 in. the
Subsidies/Countervail Agreement)to the effect that the word 'injury’ as used in
the. Agraement was 1o be taken to mean 'material injury' in the sense of Article

V1 of the GATT, where it s, of course, not defined.

During the congressional examination of the United States Trade
Agreements Act in mid-137%, it became clear, that the legislators proposed to
not use the word "material”, this was .certainly no surprise’to the negotiatoers in
Geneva: However it was cunsidered a serious issue by the Commission of the
EEC: their representations were .set out in the form of a public letter to
Ambassador Strauss:’ In the light of these views, the bill was redrafted to use
wmaterial” and not surprisingly, to define it. One component in the definition
was that, in generat, the standard of injury applied by the ITC under the. Anti-
dumping Act from. 1973 (when the [97¢ Trade Act came into efféect) to July
1979, when the Trade Agreements ACt was being considered, was to be the
future standard for "material injury". During this petiod the view, heid in some
eariier determinations by the ITC, that any injury not . trifling ot immaterial (de
minimis} must be injury in the sense of the U.5. legislation, was not being used;
therefore, this element of the definiticn appeared not retrograde, although
certainly not an advance.

A more precise, further definition of material injury was enacted: "n
general the term 'material injury’ means harm which is not inconseguential,
immaterial or unimportant". As the present writer observed in 198/, MThat’such
a wedk definition would He developed in the Congress if there was pressure 10
use the word "material’ could be and perhaps was, forseen. It may be that the
Commission of the EEC, recpgnizing that they might in the future have 10 use
their ‘own dnti-dumping system more vigorously than in the past, concluded that
a definition of material along these linés would be advantageous."$ In any event,
determinations by thie ITC since that time -do not appear to have raised ihe
threshold of "material injucy" in the U.S. practice; without ‘extensive and
detailed research if it is difficult to say whether the threshold is higher in other
countries.

From this brief examination of "material Injury”, Article ¥l of the
GATT (and the Anti-dumping Code) would appear, in practice,.to sanction action
against .international price discrimination In circumstances. in which, were 1he
price discrimination to ‘occur in domestic transactions lnside the national
market, there might be no remedy avallable, because the impact would thought
to be minimal, :

» The scope for arriving at a finding of "Injury" under the Article V1
Codes is further complicated by the fact that there are two different concepts
of "imjury". The two concepts o interpretations we may call the “overall”
concept and the "separable’ concept. These two versions or concepts of injury
are related to the various concepts of "causality” to be discussed below.
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The difficulty arises principally in regard to United 3tates legislation
and practice, if only because the U.S: system is fairly transparent; however, we
should not assume there is not the same issue in other mMore opague systems,
"Injury" (to an industry) as a- comcept may be used to mean some: particular,
identifiable and measurable adverse consequence to an industry (or to
"preducerst) from some outside event. The word is used, in this sense, in a
phrase such as — "He Injured a pedestrian”, or "He did him an injury" — "The
automobile veered onto the pavement and injured two shoppers™. In this sort of
every-day use, the general health of the injured party is not at issug; all that is
at issue is the Injury caused by some exterior event. This is the ward "injury”
being used in the "separable” sense. However, in United 5tates trade law and in
legislative history the word "injury" may stand for the ill-health or lack of well-
being of asn industry or of producers caused cumulatively by a variety of factors.
The Urnited States escape clause uses "injury" in this sense.

The difficulty caused by two concepts of "injury" became abvious in the
negotiations of the Anti-dumping Code during the Kennedy Round in 1966-67.
That agreement stated that "a determination of injury shall be made only when
the authorities are satisfied thar the dumped imports are -defnonstratively the
principal cause of material injury ... the authorities shall weigh, on the one
hand, the effect of the dumping, and on the other hand, all ather facrors taken
together which may be adversely affecting the ingusiry. This drafting was
primarily intended {by the EEC of Six, and the U.K.} to restrict the [Inited States

in its use of anti-dumping duties. On one interpretation, it lovolved the use of
the word injury in the "overall” sense. 1.5, negotiators did Aot anticipate the.

serious difficulties this drafting would create in the Congress, particularly in the
Sepate Finance Committee. The issue was summarized by Senator Russel Long,
then Chairman of the Senate Finance Committes:

The Tariff Commission cancluded that the Code's criteria for injury
are susceptible to two meanings. One interpretation is that if the
importation of dumped goods considersd dlone does not cause
rmaterial injury, there can nevertheless be a determination of
marerial Injury if the apgregate of the effect of all injurious factors
resufts in rnaterial injury, and dumping is the principal causal facter.
The second interpretition, and the one which the Tariff Commission
majority believed that the negotiators intended, is that dumping
duties are sangtioned only in those cases in which the dumped goods
are themselves the cause of material injury, and such injury is
greater than the injury traceable to all other ¢ausal factors.

The first interpretation offered by the Tariff Commission would have
made the Code less liberal, more resirictive, than Article V1. If Article V1
means that anti-dumping duties are to be used only when the dumping is [tself
the cause of injury which is material, which this writer believes is the correct

reading, ‘and the only correct reading of Article VI, then, under the first

interpretation of the Cade by the Tariff Commission, anti-dumping duties might
be sanctioned when Article VI standards, such as they are, were not met.. On the
second interpretation’,’ Article VI standards might be met bug, because factors
other than dumping were-having an cauvsing injurious which were in total, greater
than the impact of dumping, the Code would not sanction the use of anti-
dumping duties, This latter would be an odd result the less healthy an indusiry,
the more other factors are also "injuring" the industry, the less likely that it
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could secure a remedy against dumping. The secend interpretation would thus
have made the Code more liberal than Article VI, that is, it would have limited
the rights of importing countries under the GATT to take restrictive action.!

EEC Practice

The practice under ECC legislation is stated by authoritative cbservers
to be consistent with the concept of "separatibility” and the concept that the
separate injury caused by dumping for subsidization) must be found, by itself, to
be material. Joseph Cunane {a senior official of the EEC Commission anti-
dumping unit) and Clive Stanbreok, a UK. lawyer pracucing befeore the
Commission, address this issue in their standard worlka "The new standard of
zausality ., . simply requires the total injury caused should be divided up ints the
portion caused by dumping or subsidization and that caused by other factors. [f
the portion of the the total injury caused by dumping or subsidization is, taken by
itself, marerial then protective measures may be taken.'!l [Emphasis added.)
Under the EEC "escape clause” it is alsa clear that the EEC uses a "separable”
concept of injury, for example, in tableware and pottery use, the EEC
determined that "the injury caused by cheap impoerts ... cannot in Lsola'tmn, be
regarded as material ii'l]LIl'}""

Canadian Practice

The Canadian pos:tmn, under the [968 fﬂnn-dumpmg Act and the
Special Impoft Measures Act, Is the same as the present EEC position. The 1968
legislation departed from the "principal cause” language of the Kennedy Round
Code; the position was made clear by the principal draftsmen of the Canadian
legislation before the House of Commons Committee on Finance, Trade, and
Econemic Affairs in their hearings on the draft legislation, and subsequently in a
published exposition.t® A failure to recognize that injury should be treated as a
"separate” concept led one American observer to complain that Canada was not
adnering to -the Kennedy Round f'ode, and to argue that the Tokyo Round
deletion of "principai cause“ was a serious weakening of the Code prwmcns —
that it would allew more restrictive action to be taken. This line of criticism
overlooks the fact that under the U.5. interpretation, the degree of injury caused
solely by dumping or subsidization might, in itself, be less than material, yet be
found to be actionable because the dumping or subsidization was the ”prmr:lpal
cause” of "overall Injury" found to be material.

This examination of the "injury" concept has, of necessity, been drawn
la.rgely from rhaterial concerning the U5, system. This is for two reasons. The
first is that the injury concept, both in regard to GATT Article VI measures and
in, regard to es¢ape clause or safeguard action (Article XIEX), as it appears in the
GATT, is largely due to the 1mpact on the international regime of the pre-
existing or proposed U.5. legislative schemes; the second reason. s that, given
the predominant position of the United States in world trade, it is likely that the
legislative usage and conceptual approach of U.S. trade law ipnovators will
continue to dominate GATT drainng, as it did most recently in the warkung aut
of the various Tokyo Round agreements, The examination has been in some
detail because it is only by understanding the injury concept that gne can make a
useful comparison with analogous concepts in competition law.
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Causality

We have refarred above to the fact that the two.concepts of injury are
bound up with differing concepts of causality.

There is no guidance in the GATT history as to what "rause" means n
the varibus Articles, such as XVI, VI, XIX. It is necessary to. ook at natignal
practice and at leg;slatwe intent. If "injury" is caused in the "overall® sense,
then acuté probiéms arise in defining the "causal" relationship. It can be argued,
of course, and this writer has argued, that the GATT usage is simple and
straightforward: the GATT c:ausallt}' concept is of events at issue ("imports" in
XIX or V1) which, because of the prru:es and quantmes in which they appear, are
the cause of "serious" or "material” injury; it is for this reason that these
Articles are silent on what is to be done about other events which may be
impacting, injuriously or non-injuriousiy, on the 1ndustr}f or producers in question.

Causality language was agreed in the Tokye Round {for the
Subsidies/Countervailing Agreement and for the Anti-dumping Agreement,
replacing the "principal cause™" language which had been used in the Kennedy
Houngd Anti-dumping Code. 15 1t s perhaps most helpiul to let the two LL5,
negotiators of the Tokyo Round Subsidies/Countervail Agreement state the {ssue.
Rivers and Greenwald state:

GATT Article VI is silent on the exact nature of the "causal link™
required between asubsidy paid on exports and the "material injury"
to a domestic injury. The Anti-dumping Code, however, had an
express requirement that dumped imports be "demonstrably the
principal cause” of "major injury" to a doméstic Injury. This standard
was not only difficuft to satisfy, but it hHad the perverse result of
being more difficult to meet for thase industries most vulnerable io
unfair impert competition. 1f, for example, an industry was unusually
susceptible to the efforts of general downturn in the econamy, it
would be impossible, should such 2 downturn occur, 10 demonstrate
that the effects of unfair import competition were the principal
cause of the Injury to the industry. The effects of- the downturn
invariably would outweigh the effects of such competition. At the
same time, such an industry would be less able to bear the additional
impact of the subsidized competition than another industry that was
bettar instlated from the effects of the dewnturn. Both EC and
Canadian negotiators agreed with the United States that the
"principal cause” formutation of the Anti-dumping Code presen‘:ed an
impossible standard and should not be incorporated in  the
subsidies/ countervailing measures Code,

The language finally agreed upon provided that: (i} it must De
demanstrated that the subsidized imports are, through the effects of
the subsidy, causing injury within the meaning of this. Agreement.
{Emphasis added.)

This was a Canadian formula. 1t was very close to the causality test
in the .5, anti-dumping law and so gave the U.5. negotiators the
ability they needed to pattern U.S. melementatmn ¢f the causality
test of the subsidy/countervailing measures Code. on the existing
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provisions' of the U.5, anti-dumping law. In the Trade Act of (974,
‘the Congress had been very clear about what sort of causality it
thought appropriate for situations of "unfair {e,g. dumped or
subsidized) competition. [n the dumping [aw, the Senate Finance.
Caommittee noted: '

Moreover, the law does not contemplate that injury from less-than-
fair-value imports be weighed against other factors which may be
contributing to injury to an Industry. The words "by reason of"
express a causation link but do not mean that dumped imports must
be a f{or the} principal cause of Injury caused by all factors
contributing to overal injury to an Industry.

The negédtiating result in the subsidy/ countervailing measures
agreement Came reasonably close to this target.-

This exposition is not without ambiguity as to. whether "Injury" is to de
used In the "separable” or "over all* sense. There are important ambiguities In
the legislative history as well. For example, in the Report of the House
Committee on Ways and Means looking at causation under the “"escape clause”
and causatign under the anti-dumping and countervailing duty provisions states:
", . .the Committee does net view overall injury caused by unfair competition,
such as dumping, to require as strong a causation link to unfairly compesitive

imports as would be required for determining the existenca of injury under fair
trade conditions."!7 And Senator Heinz, speaking of the Trade Agreements AcT,
‘which remarks were endersed by Senator Ribicoff, stated: "ln determining injury
caused by subsidized imperts, the Commission shall et weigh against the effects

of the subsidized imports other factors which may at the same time also be
injuring the domestic industry. Subsidized imports need not be a principal Cause,
3 major cause or a substantial cause of injury to an industry when other factors
may also be contributing to injury 15 an industry."18

Thus in the legislative history, a weak causal link between dumping and '
the condition of the domestic producers of a like product has been virtuzlly
established in 1J,5. law implementing GATT Article VI. A standard text on 115,
trade law states:

The law retains the by reason of causal factor previcusly applied in
injury determinations . . . the by reason of standard requires the least
passible causal link between the subsidy and material injury. The
Senate Finance Committee report under the Trade Act of 197&
discussed the fact the words by reason of express a causal link that
does not mean that the dumped Imports must be-a or the major cause;
or-g or the substantial cause of injury. 19 — '

As for the causal link in the "escape clause™: the Trade Act of 1974
changed the formulation. The International Trade Commission, by that AcCT,
must determine "whether an article is being imported into the United States in
such increased guantities as to be a substantial cause of sérious injury .. . 10 the
domestic industry”. This provision was examined by the International Trade
Commission in its report on Wrapper Tobacco:
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The term "substantial cause” is new to the criteria which must be
met in order for industty in the United States to be eligible for
import relief. As our hegative determination in this investigation
turns; upon ‘the meaning of this term, a thﬂrﬂugh ‘examination of the
meaning ¢f fhe phrase is appropriate.

The requiréement that increased imports be "a substantial cause” of
actual: or threatened seridus injury represents a relaxation of the
analogous "major cause” standard employed in Section 301 {b) (1) of
the Trade Expansion Act of 1962 (TEA) the predecessor provision to
Section 201 {b) (1)

Although neither the TEA nor-its. legisiative history expressly defined
the term "major cause"; the term was generally interpreted by many
- although never expressly by the Commission - to mean a cause
greater’ than all other caysas combined. In practice it and the other
criteria of the TEA proved te be a difficult standard to satisfy, as
illustrated by_the fact that a majority of the Commission found the-
criteria satisfied in only 3 of the 28 industry cases completed under
that act.

The new "substantial cause” criterion of Section 201 (b) {1) provides
that a dual test be-met:. The Trade Act,in Section 201 (b) (4}, defines
‘“substantial cause” to mean “"a cause which is impertant and not less
than any other’. Thus, imperts must constitute both an "important”
cause of the serious injury and be "not less than any sther" cause.
The two terms are not synonymous. An "important" cause is not
necessarily a Gause "not less than any other", And vice versa. a cause
"not less than any other" is not necessarily “impertant®. Increased
imports must be both an "important" cause and "not less than any
cause’ of the serious injury. ‘

What is an "important" cause? The legislative histories. of Section
20] and of the related provision concerning eligibility for worker
adjustment assistance, Section 222 of the Trade Act, provide help
The legislative history of Section 222 tells us that an "important”
cause need not be “majer cause", byt that it must be "significantly”
more than a "de minimis" cause. The legislative history of Section
20! indicates that where increased imports are just one cause of
many causes of efual weight, it would be wvniikely that they would
censtitute an "important” cause, but where imports are one of two
factors of egual weight, they would constitute an "important” cause.

What is a cause "nor less than any other cause? The legisiative
history of Section 201 provides an answer, The test is satisfied if.
imperts are a more important cause of inmury than any other cause.
The test is also satisfied if imports are one of several equal causes of
injury and on-one cause is more: lmpertant than imports. But the test
is- not satisfled if there is a cause of injury more important than
imports.

These issues are raised again in Certain Motor Vehicles,2l The issue
had been raised before the Commission as to whether or not whar a number of
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Commissioners found to be a cause of such serious injury as was being suffered

by the United States industry which was greater than the increase in limports — a
decline in demand — was itself the result of a series of separate, and therefore
smaller causes {e.g. higher gaseline costs, higher interest charges, rhe decline in-

income. of the unemployed).

This ITC determination precipitated a considerable discussior as 1o
whether the current 1.3, escape ¢lause legislation is more onerous than GATT
Article XIX. For example, in the material prepared for a conference in 1981 on
trade law, the notes prepared for the panel on the escape ¢lause assert that "the
statutory standard of causation, lmk.mg increased imports with the serious injury
to the domestic mdustry, is considerbly higher than that required by Article XIX
of the GATT.*22 This assertion is based on the assumption that Article X1X can
be read as requiring only that an overall condition of "serious m]ur}r" to an
industry need be shown and that imports {meeting the other criteria of para.l of
XIX) ¢an be shown to be one of the causes of that overall conditicn &f imjury. In
the: same discussion, Bill Alberger, then Chairman of the ITC, exarhined the
broad issue of whether the approach of the U.S. escape clause was too [egalistic
and considered various altermative approaches to determining injur}f.23 Peter
Ebrenhaft observed that the U.3. legislation "includes requirements that
increased imports be a cause of injury no less than any other cause — no such
quantification is required by the GATT™ in his view Certain Motor Vehicles
raised a number of key issues. First, "how to deal with probiems of cyclical
industry durmg (a) downture, In Certain Motor Vehicles the ITC decided that
the decline in demand was a greatﬁr cause af the loverall} serious injury than
were imports. A copcept of injury as "separable" would have enabled the
Commission to treat as a separate matter the Injury caused by the cyclical
downturn, and as another matter the injury caused by imports was that injury
by itself “serious™?

Criticism of the Commission's findings in Certain Motor Vehicles {and
perhaps (most importantly) the fact that the administration reacted by
negﬂtsatmg a "voluntary” limit by Japan on exports to the U 5. apparently had
some impact on 1TC thinking, Precise cnmpansans in eSCApe - clause cases are
rot often possible, because each casa is unique. However, [n the case mvalvmg
Heavy-duty Motorcytcles {usually referred to as Harley Dawdsnn} and in the
Speciality Steel case<’ the ITC found threat of injury caused by imports, despite
the decline of the industry's position due to reduced demand. The Chairman {Mr.
Eckes) in the Harley Davidsen case said: "There is no basis in ¢oncluding that
the current recession is the principal cause of injuwy. Industry under import
assault or threatened by such an assault should not be denied relief simply
because the assidt happens to coincide with an economic slowdown”. This is, in a
praciical serise, repeating the position of the ITC in the Motor Vehicles case.

, It showld be clear from this exposition that the "separable" concept of
injury, if zoplied with a rigorous causality test, such as it could seem is called
for by the GATT articles; might lead, in some cases, to paositive injury
determinations where, under an "overall" concept, there might be negative
determinations. As for anti-dumping and countervail, if current 1.5, law is read
as being addressed 1o "overall" Injury, and with ity current causality language,
then there are bound to be positive determinations which will ba inconsistent
with a "separable" reading of Article V1 and the two Tokyo Round agreements.
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v This exposition leaves aside what in competition pelicy is considered
mote important than injury to' preducers — that is, injury to competition. We
have already noted that many commentatars, including many who argue that'U.5.

tfrade law involves an "overall" concept of injury, believe that the anti-dumping

provisions shouid not focus on what is cleariy only a ndivarsion of business" test.



CHAPTER IV
THE ISSUE CF "STANDARDS"

One of the recurrent themes in the [iterature which addresses the issus
of the differences between, gr conflict between competition fegislation and
trade policy legl.sianan ts that different "standards" are appiied in regard to
price discrimination in domestic commerce and to prige discriminatien in
international transactions.

The purpese of this chapter is to examine this issUe; our comment
should be read in the light of what we have said, in Chapter [II; about "injury"
and "causality” in the contingency protection system.

Two Sx_sterns

A review of competition legislation related to price discrimination and
a parailel review of trade policy. legisiation on price discrimination (that is, the
Antidumping Code and various national legislative schemes) suggests that to talk
of a difference in "standards" is perhaps misleading. What is at issue is the
difference Hetween two systems which have evolved separately. Seme of the
differences arise from the fact that ene systemn deals with economic agents
within the domestic jurisdictian, and with evidence existing within that
jurisdiction, while the other deals with the impact of actions by a group of
economic agents some of whom (the exporters) are -outside the territorial
jurisdiction, and with regard to the actions of which the evidence is whally or
partly cutmde tha jurisdiction.

It is largely for this reason, it appears, that the anti-dumping system
has developed as an administrative remedy, not a5 a eriminal law matter. With
the reiative desuetude of the 1916 Anti-dumping Act In the U.S. {which provided

- for fines, imprisonment, and suits for treble damages} anti-dumping systems have

developed as administrative remedies.! One reason for this development was the
difficuity of establisiung intent: it become obvious that, as a praciical matter,
intent would have to be inferred from objective tests, and that those tests wouid
become, in effect, per se offences. But, being a criminal statute,; the strictest
censtruction was required. Thus anti-dumping systems developed, not on the
U.S. 1916 model, ut on the Canadian 1904 mode! of an administrative remedy, a
special duty whl_:h could be imposed within a system of regulations which left a
good dedl of scope to administering officials.

The differénce betweén a criminal law approach {the Rohinson-Patman
Act and the Canadian Combines Investigation Act) and an administrative remedy
approach involves twa guite different philesophies of imterventien. In the
crimipal law approach, the purpose of the law is largely prevention or
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deterrence. In the administrative remedy approach, the objective is to shield the
domestic producer from the impact of discrimination by bringing about a price

adjustment (either by an undertaking to raise prices. or by the ievying of a dury

which can be avoided by the exporter by raising the export price or decreasmg
the horme markat pnr:e}

If anti-dumping procedures were applied to domestic price
discrimination would there be more casas successfully prosecuted? Conversély,
if we adopted competition law provisions {that 1s, a criminal law technique, in
the anti-dumping system (that is, if anti-dumping law were to be modelled on the
U.5. 1916 law) might we not have 2 more restrictive trade policy system? Much
would depend on what defences were acceptable against a charge of injurious
dumping.

One result of the fact the a.ntL-durnpmg system i5 a system of
administered remedies Is that there is nc penalty 1mpnsed on the person
receiving the immediate benef(t ¢f discrimination — that i3, the imparter of the
dumped goods — except that he must pay any previsional duty fand assummg
that, if there is a positive anti-dumping determination the exporter either gwes
an undertakmg ar otherwise eliminates the dumping margin). There is no sense.
however, in which the importer of dumped goods is guilty of any offence, nor is
there any right t¢ civil action against him by the injured domestic producer.
From the point of view of the. econemic agents, the anti- dumpmg faw may seem
less punitive than the domestic price discrimination provision, but less ezsy to
defend against, ence an action Is commenced.

‘Much of this difference in structure derives from the fact the principal
discriminating agent {the exporter} is some measure outside the jurisdigtion of
the nmational authorities; the only effective remedial course is to apply some
measure within the jurisdiction or competence of the [mparting country (a duty
on imports, a limitatien on imports, or an exclusion orderY. This is not to say
that if the anti-dumping law were to revert to the criminal law model it would
be impossible to devise sanctions which would threaten to reach mdividuals
outside the teeriterial jurisdiction; such a systém of sanctions could be
mtellectualiy justified by an appllcatmn of ‘the “effects" doctrine. Such as
appmarh is followed by the U.5. in the applu:atmn of the expdrt control
provisions, in that sanctions are imposed on individuals outside the U.S. who dre
alleged 1o have committed such offenses as breaches of re-export undertakings.

Injury to Whem? To What?

Another, 2 much commeénted on difference, is in regard to injurey.
There are two questicns heret Injury te whom? and Injury to what? The anti-
dumping. systems are, on their face, directad at prutectmn of the domestic
competitors-of the dmcnmmatmg foreign sellier, that is, “pfimary-line" injury. In
U.5. competition law. That being. the case, it'is likely that a mere "diversion-of-
business" test will be all that is required to satisfy-the Injury requirement under
the anti-dumping law; it is a mattdér of argument as to what extent this is
different from the test of primary line injury cases under LLS, competition
legislation. It is difficult te make a comparison in Canada, because of the
relative lack of examples of successful price discrimination cases.Z A number of
writers have examined the issue in.the LS., particularly after the Supreme
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Court decision of 1967 (the Utah Pie case) to the effect that in primary line
cases "predatory behaviour was not a prerequisite for a finding of primary line
injury. . .the test applied was of injury to competitors rather than
competition. . .".3  Subsequent to this case the White House Task Force on
Antitrust Policy and the Department of Justice studied the question of what
should be considered to be primary line injury. The Task Force {Neal Report)
proposed two criteria: 1) whether the price at issue is less than long-run average
cost and 2) this discrimination threatened to destroy a competitor "wnose
survival is significant to the maintainance of competition...".% The 14.5.
Department of Justice, which has favoured abolition of the Robinson-Patman
Act, proposed a more rigorous test, one which is close to the concept that
predatory pricing is pricing at less than average variable cost.? lf this test were
taken into law and practice, domestic price discrimination law would be even
more differentiated from anti-dumping law, which, in constructed cost cases,
looks to full average cost. :

With regard to the EEC system it is difficult to make a comparison with
Canada or the U.S.; the EEC administers the anti-dumping system (Member
States no longer have national systems) but in the competition policy area the
Commission deals only with matters which could affect the trade between
member states. In the EEC, competition policy under Articles 85 and 86 of the
Rome Treaty is essentially an instrument to create a free market within the
community. For issues arising and affecting only commerce within a member
state, member state provisions apply. Thus EEC competition policy has dealt
with some important situations in which there was an unacceptable difference in
the price of a product in one state and another. Some of these have been
situations in which the producers in one member state have maintained a higher
price in their domestic market, not sold more cheaply abroad — i.e. in other
member states. In these cases the Commission approach is to try 1o ensure that
there is no impediment to parallel re-imports into the producing country. A case
in point is the order by the European Court, at the request of the Commission,
that Italy should ensure that Italian cars sold at lower prices outside ltaly, if re-
imported into [taly by non-reco%nized dealers, should not be subject to more
severe registration requirements.® This is, in a sense, an intra-community anti-
dumping law, but applied to ensure lower prices in [taly rather than to protect
producers elsewhere. Another type of situation is where a multinational firm
tries to prevent one of its subsidiaries in one member state from seiling goods in
that state which are destined for export to another member state. A case in
point is the decision by the European Court of Justice that Ford of Germany
must be prepared to sell right hand drive vehicles (obviously, for export to the
U.K.) in the German market, although Ford of Germany made such vehicles for
export to Ford of U.K. Again, this is relying on parallel imports 1o deal with a
problem of price discrimination as between two national markets in the EEC.7

Another type of case is that involving abuse of a dominant position by a
producer in one member state directed against a producer in another member
state. A case in point is the decision by the Commission to impose a substantial
fine on the Dutch firm Akzo Chemic against a small British firm. Akzo is said to
have given the British firm one week to get out of the plastics market or Akzo
would drive the U.K. firm out of its established position in the market for flour
additives. The technique involved would be price discrimination, including sales
below costs. Here the Commission used competition policy to prevent injury to
competition; in this case the Commission has, as it were, taken an intra-
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community anti-dumping action, designed to protect the injured firm.3 Another
type of case involves restrictive practices of foreign exporters to the community
and their distributors in the community; a case in point is the commission action
against a Japanese electronic company and its distributors in Britain and
Germany who agreed not to re-export to France, thus raising French prices.’
Another type of case involves a foreign exporter and a European competitor
agreeing on an exclusive dealing arrangement which raises prices; a case in point
is the Commission action against the Japanese machine tool company, Fanuc,
and the German firm Siemens, who had agreed to give each other exclusive
dealing rights. This raised prices of numerical controlled and computerized
machine tools by limiting competition in Europe between the two firms. This
was a case of what could be called "reverse dumping", that is extracting a higher
price in export markets than in the home market (Japan).!Q In 1980 Dale,
surveying the EEC record in regard to intra-community trade, observed that
", . . the apparent tendency to associate non-cost justified discrimination with
unfairness suggests that, in relation to dominant firms, Article 86 may provide
the basis for an intra-community anti-dumping law . . .11

1f we look at European national legislation, there are considerable
differences in approach. The U.K., for example, has no legisiation analogous to
the Robinson-Patman Act nor to the price discrimination provisions of the
Canadian Combines Investigation Act. What is at issue in the U.K. system is
whether a particular restrictive practice found to exist is considered to be

against the public interest. Just as in the United States, where small retailers,

particularly in the grocery trade, were one of the main groups pressing for
legislation on price discrimination, resulting in the Robinson-Patman Act, in the
U.K. it is the small independent retailers who have been most concerned with
price discrimination. They have complained of the discriminatory pricing
practices said to be forced on manufacturers by the large chain stores. This
issue was examined in detail by the U.K. Monopolies and Mergers Commission in
1981. The Commission concluded that ". .. neither the reference practice nor
any particular form it may take, generally or invariably operates against the
public interest, we do not think that an overall measure of prohibition or
regulation is necessary or desirable."!2 The report went on to point out that
under the various components of the legislative scheme (the Fair Trading Act of
1973, the Restrictive Trade Practice Act of 1976, the Competition Act of 1980)
there was scope for the laying of complaints about specific pricing practices and
that the Office of Fair Trading was staffed to inquire into such complaints. This
is clearly a radically different system of inquiry than the EEC anti-dumping
system (which has replaced the U.K. national system). If the anti-dumping
system were adapted to this model, with its emphasis on the pubiic interest,
which provides scope for the exercise of considerable discretion, the present
internationally sanctioned system would have to be completely revised.

The French legislation addressed to discriminatory pricing in domestic
commerce (which is now being revised) starts from the implicit assumption that
such discrimination is harmful to competition, particularly harmful to small
businesses, and therefore treats such discrimination as is not cost-justified as
prohibited. A recent case involved subsidiaries of two major steel companies,
who competed with independent steel producers by selling below cost.!3 The
French legislation does not appear to require a formal inquiry into injury, but as
a practicai matter La Commission de la concurrence, which reports to the
Minister of Finance, is not likely to recommend action unless the price
discrimination has had a substantive impact on competitors. :
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In summary, it could be fair to conclude that the wide variety of types
of competition legisiation make it difficult to make a simple comparison, on this
point, between the anti-dumping system, which is relatively standardized, and
competition policy in practice. It is accurate to say that the anti-dumping
system, broadly speaking, protects competitors (so-called vprimary-line injury”
under the U.S. Robinson-Patman Act) and that explicit concern for the impact on
competition has virtually ceased to be a factor; however, it is not clear that all
competition policy is rigorously directed at the protection of competition, rather
than the mere shielding of competitors from the impact of discrimination.
Indeed, much of the criticism of the U.S. legislative scheme is on this account.

What is absent from the anti-dumping system is the notion of "second
line", "third line" or "fourth line" injury — that is, injury to customers of first
line buyers, injury to customers of customers, and cuystomers of customers of
customers. 14 This U.S. formulation is intended to make feasible, in a precise
manner, the inquiry into the impact on competition. Most observers have
considered this to be a major difference between the U.S. anti-trust system and
the U.S. anti-dumping system; indeed this is very much the main point of the
critical attack on the U.S. anti-dumping system. As our short comments on
other systems above suggest, it is more difficult to make this sort of precise
comparison in regard to the other less-articulated, and less-used systems. Re
that as it may, these differences in standards will have to be addressed in even
the most moderate attempt to make the two types of legislation less
contradictory.

Cause of Injury

If one turns from "injury” to "casuality”, it is also difficult to make a
precise comparison. One reason is that, as we have noted above, there [s more
than one concept of casuality in trade policy legislation, in the context of
whether injury is thought to be "separate” or "overall".

Given the rareness of Canadian prices discrimination cases, and the
range of different procedural approaches to assessing the impact on competition
in European competition law systems, as a practical matter, the only
lluminating comparison to be made is with U.S. competition law. Here there are
some parallels in the anti-dumping provisions and the "escape clause’. For
example, if a complainant makes a prima facie case of price discrimination, the
discriminating supplier may be able to rebut by arguing that the adverse effect
on its competitors is due to factors other than the price discrimination.!? This
is much the same as the approach in the Tokyo Round Codes on Anti-dumping
and Countervail; it is an approach which is, in this writer's view, consistent with
GATT Article VI and Article XIX.l6

An interesting feature of the U.S. anti-trust system, from the point of
view of trade policy, is the concept of aid from other markets. This was spelled
out in the Humble Qil & Refining Co. case.!/

Injury (in primary - line injury cases) is not an effect of discimination
directly. Rather it is the result of a low price which a discimination
in price allowed the defendant to charge. High prices provide for the
predatory defendant the profit margins with which to lower other
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prices and under cut competitors. The existence of a differences is
essential to the injury. The injury is an effect of the discrimination.

This is obviously very much the philosophy of the anti-dumping system;
in the anti-dumping system.it is assumed the high home market price makes
possible the lower export price, and it therefore follows that the alleged dumping
can be terminated, and anti-dumping duties avoided by reducing home market
prices (as Canadian firms dumping in the United States, their principal market,
may choose to do). The logic of the anti-dumping system, as originally
expounded by Viner, is very much in accord with the concept that it is the high
prices charged in the home market which make possible the dumping in the
export market, that the high domestic prices are made possible by high tariffs or
other restrictive measures, or by the exercise of market power.

Extent of Discrimination

Another area where "standards" as between anti-dumping and anti-trust
appear to differ is in the calculation of the margin of discrimination or margin of
dumping. There are two important components here: rules regarding quantities,
and rules regarding selling below cost. In anti-dumping systems, there are
usually rules (highly detailed ones in the U.S. and Canadian systems) for
determining when a discount for quantity is, or is not, a disguised price
discrimination. The Canadian rules contain two elements: first, the discount is
determined by reference to the largest quantity sold in the home market: "if the
quantity sold to the importer is larger than the largest quantity sold for home
consumption, (those sales that) are in the largest quantity sold for home
consumption", and second: the "normal value" found by reference to such sales
may be reduced if the administering officials are "satisfied that a quantity
discount is warranted on the basis of savings specifically attributable to the
quantities of the goods involved."18 This is, in U.S. anti-trust terms, accepting a
quantity discount if it is cost-justified, and takes into account the fact the sales
for export may well be in larger quantities than any domestic sales. (A similar
reverse test is applied, in the Canadian system, when the quantity of sold for
export is less than the smallest quantity sold in the home market.)

In the Canadian domestic price discrimination provision, the test is
whether the discounts are made available "to all competing purchases who buy
the same quantity or volume',19 and need not be cost-justified.

In the EEC anti-dumping system, the issye of quantities being sold for
export being greater than the largest quantity sold in the domestic market is
dealt with in a fashion analogues to the Canadian system. The exporter can get
a larger quantity discount accepted if he can show "that the difference is due to
savings directly attributable to savings in the cost of producing the larger
quantities".20

In the U.S. anti-dumping system the regulation on quantities is carefully
drawn; in the event that the discount for quantity is for a quantity greater than
that sold in the home market (which means in regard to sales equal to at least 20
per cent of sales in the domestic market, and for a period of six months prior to
the date of the dumping complaint) then the exporter must "demonstrate that
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the discounts are warranted on the basis of savings which are specifically
attributables to the production and delivery of the different quantities
involved".2! In fact, allowances for discounts for quantities greater than
quantities sold in the home market are rarely granted.

In the U.S. system for domestic price discrimination, a broadly similar
rule of cost justification applies. But Kintner observes: "Quantity discount
schedules must be developed with care if they are to be protected by the cost
justification defence".22

Broadly speaking, we can conclude that with regard to quantities, there
is, in a formal sense, little significant difference in standards between the two
types of legnslatxon, in both systems, cost-justification is the test, and m both
systems it is difficult to establish that the cost-justification exists.

Sales Below "Cost"

Turning now to the component in the system which is perhaps the most
controversial: that is, the question of sales-below-cost. This is, of course, the
issue of what prices should be heild to be predatory, an issue examined again and
again in the literature about domestic price discrimination.

In the United States, the provisions in the anti-dumping system about
prices at less than cost are set out in great detail; it is not necessary here to
discuss the evolution of these provisions in detail, but to describe them as they
now are, after the conclusion of the Tokyo Round (including the revisions of the
Anti-dumping Code) and the passage of the 1974 Trade Act and the 1979 Trade
Agreements Act.

To begin with the Code provisions:23 Article 2, para | provides that

(a) For the purpose of this Code a product is to be considered as being
dumped, i.e. introduced into the commerce of another country at less
than its normal value, if the export price of the product exported
from one country to another is less than the comparable price, in the
ordinary course of trade, for the like product when destined for
consumption in the exporting country.

Here, the key phrase for our purposes is "in the ordinary course of
trade". The U.S. view, reflected in the provisions, is that sales at less than full
cost for a prolonged period are not "in the ordinary course of trade”.

Para ¢ of Article 2 of the Code provides that

(d) When there are no sales of the like product in the ordinary course
of trade in the domestic market of the exporting country or when,
because of the particular market situation, such sales do not permit a
proper comparison, the margin of dumping shall be determined by
comparison with a comparable price of the like product when
exported to any third country which may be the highest such export
price but should be a representative price, or with the cost of
production in the country of origin plus a reasonable amount of



administrative, selling and any other costs and for profits. As a
general rule, the addition for profit shall not exceed the profit
normally realized on sales of products of the same general category
in the domestic market of the country of origin.

The U.S. legislation deals with the situation of when an exporter’s price
for sales in his domestic market is less than his cost of production "over an
extended period of time and in substantial quantities”. Section 773(b) of the
Tariff Act provides that

Whenever the administering authority has reasonable grounds to
believe or suspect that sales in the home market of the country of
exportation, or, as appropriate. to countries other than the United
States. have been made at prices which represent less than the cost
of producing the merchandise in question, it shall determine whether,
in fact, such sales were made at less than the cost of producing the
merchandise. If the administrative authority determines that sales
made at less than cost of production (1) have been made over an
extended period of time and in substantial quantities, and (2) are not
at prices which permit recovery of all costs within a reasonable
period of time in the normal course of trade, such sales shall be
disregarded in the determination of foreign market value. Whenever
sales are disregarded by virtue of having been made at less than the
cost of production and the remaining sales, made at not less than the
cost of production, are determined to be inadequate as a basis for the
determination of foreign market value under subsection (a), the
administering authority shall empioy the constructed vaiue of the
merchandise to determine its foreign market value.

"Constructed value" is then defined, in Section 773(e) of the Tariff Act.

. .. the constructed value of imported merchandise shall be the sum
of (A) the cost of materials (exclusive of any internal tax applicable
in the country of exportation directly to such materials or their
disposition, but remitted or refunded upon the exportation of the
article in the production of which such materials are used) and of

* fabrication or other processing of any kind employed in producing
such or similar merchandise, at a time preceding the date of
exportation of the merchandise under consideration which would
ordinarily permit the production of that particular merchandise in the
oridnary course of business; (B) an amount for general expenses and
profit equal to that usually reflected in sales of merchandise of the
same general class or kind as the merchandise under consideration
which are made by producers in the country of exportation, in the
usual wholesale quantities and in"the ordinary course of trade, except
that {i) the amount for general expenses shall not be less than 10 per
cent of the cost as defined in subparagraph (A), and (ii) the amount
for profit shall not be less than & per cent of the sum of such general
expenses and cost; and (C) the cost of all containers and coverings of
whatever nature, and all other expenses incidental to placing the
merchandise under consideration in condition, packed ready for
shipment to the United States.
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Three features stand out: (1) what is at issue is full average cost, not
variable costs, (2) general expenses are to be calculated at not less than 10 per
cent or the cost of materials and fabrication, and (3) there is @ minimum for the
amount to be added for profits.

The working out of this set of criteria varies from industry to industry.
For one of the most important for which the anti-dumping system (and the
countervailing duty system has been invoked — steel, Prof. Kawahito has
analyzed the impact, and his analysis should be quoted at length:

The price level of steel products, like that of other products, often
falls below short-run full cost during recessions when the reduced use
of capacity pushes up the average cost of steel making through
increased fixed charges per ton of output, and price hikes to counter
the cost increases are very difficult to make. A recession may take
more than a few years, as during the period following the 1973-4 oil
crisis. If "extended pericd of time" is interpreted as one year or less
and "cost" as full accounting cost. many foreign producers in such
recessionary periods would be judged to be dumping in the U.S.
market, even if their export price exceeds home-market price. Thus,
foreign producers who wish to continue exporting to the United
States may be forced to raise both their home-market and export
prices in periods of slack demand.

Such "counter-cyclical" pricing is not sanctioned by any school of
macroeconomics. ... steel firms in the United States often engage
in price discounting during periods of slack demand. It is irrational
for the United States to expect foreign producers to adopt a pricing
policy which is neither approved by economic theories nor practiced
by American business firms.

And later:

The requirement of an 8 per cent profit in the calculation of
constructed value, which originated in the Anti-dumping Act of 192!,
fails to recognize contemporary international differences in the
corporate financial structure. In Japan as well as a few European
countries, the debt-equity ratio of major steel firms is as high as
80:20. If interest charges are included in the "cost”, an 8 per cent
markup over cost in such instances could lead to a return on equity of
50 per cent or more, depending on other related variables. . .

Thus, although an 8 per cent markup may represent a measure of fair
profit in the United States, it would amount to exorbitant profits in
some of major steel-producing nations. ...by the standards of the
U.S. steel industry, an 8 per cent return on sales in recessionary
periods is rare; in the case of 1977, the return from steel operations
was negative for major American steel firms.

He points out the implications for buyers in the United States:

The unique cost criterion of the United States discriminates against
American steel-using industries, such as automobile, appliance, and
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machinery. If literally interpreted, the requirement of an 8 per cent
profit margin in the calculation of constructed value means that to
aveid penalties of dumping foreign producers must charge at least 9
per cent higher fob prices to American customers than to domestic
buyers when their domestic prices are one per cent below cost; if a
foreign producer's cost of a steel product if $400 per ton and his
home price $396, U.S. buyers must pay at least $432. or $36 more
than foreign buyers, exclusive of freight and other export charges.
Thus, steel-using industries will be handicapped in their international
competition. 2%

Aside from the question of whether the system described is in
conformity with the GATT, or the Code, one may note that it is in considerable
contrast with the U.S. provisions regarding price discrimination in the domestic
market: here the debate has been as to whether the prices which should be
regarded as predatory (or actionable) should be those prices which are below full
average cost, below long-term marginal cost, or below short-term marginal
cost. To argue in these terms — that is, to argue about predation by relating
prices to costs — is to assurne that to relate predation to intent is not feasible.
The courts have given some support to the proposition that sales below short-
term marginal costs are clearly predatory.

In Canada, the Combines Investigation Act provides that it is a criminal
offence to engage "in a policy of selling products at prices unreasonably low,
having the effect or tendency of substantially lessening competition or
eliminating a competitor, or designed to have such effect"’.26 The first
conviction under this provision was obtained in the action against Hoffman
LaRoche Ltd.; in this case the issue did not arise as to whether the prices
charged were below what level of costs, because the company gave the product
free.27 The Canadian legislation, as was made clear in this case, is directed at a
policy of predation: "the Crown must prove . .. that the accused was engaged in
a policy of selling articles at unreasonably low prices. The selling, therefore,
must be as a result of a conscious decision to do so by responsible company
employers and something more than the adoption of a temporary expedient to
meet an aggressive move by a competitor",

It should be noted that in Canadian discussion, a difference is perceived
between price differentiation and price discrimination and predation; these
issues were examined in some detail in a variety of reports (notably by the
Economic Council of Canada) and are addressed at several points in the
governmental proposals for reform.28 For our purpose it is interesting to note
that it is suggested there be authority to prohibit prices '"below reasonably
anticipated long-run average costs of production and distribution". It was also
suggested that in the predatory pricing provision the word "unreasonably" should
be replaced with "abnormally". What would be the impact of such a change is
not clear. . :

if we turn to the anti-dumping system, the Canadian system follows the
U.S. system fairly closely except that (a) the time period at issue, in regard to
the period during which sales, for purpose of comparison in the home market,
must be made, is sixty days — rather than the six months required in the U.S.
provisions, and (b) there are no minimum prescribed for administative and other
costs, nor for profits.29 These provisions are frequently invoked in relation to

-
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capital goods, because for such goods there are often no domestic sales with
which to make a comparison. Not surprisingly, manufacturers of such goods are
not always willing to provide all their pricing data to Canadian officials, and
accordingly, in so-called "cost of production" cases recourse may be had to the
setting of arbitrary figures for normal values. This is intended, in part, as a
technique to force firms to provide data, but the tactic has not always been
successful. The same problem arises in the United States system. of course;
Kawahito discusses the implications in his review of steel dumping cases:

Application of the cost criterion may result in erroneous rulings by
the investigating agency, because determination of foreign producers'
cost is far more difficult than determination of their home market
price. . .

the "best information available" may turn out to be the information
provided by the petitioner and other domestic industry sources when
the investigating agency is not aware of the existence of better data
which are publicly available. It may be recalled that. for the October
1977 preliminary ruling on the Gilmore case involving Japanese
carbon steel plates, the Treasury Department relied on estimates
supplied by the petitioner (the cost ratio between carbon steel plates
and all steel products) and Japanese financial reports translated by
the U.S. Steel Corporation.

It should be ciear from these comments that, in Canada and the U.S.,
the anti-dumping system, like the price discrimination system. has developed in
roughly, but only roughly, similar fashion. In both systems, discrimination in
pricing is at issue; in both systems, selling below a defined level of costs is at
issue. But the difference, the key difference, is in deciding on the level of costs
at issue. One should consider therefore. whether the existing difference in the
two systems is reasonable, given that one system is directed at domestic sales,
at sales within the national territory, where the effect of the discrimination on
the buyer who pays the higher price from the same seller, as well as the impact
on other sellers, must be taken into account, and the other system is directed
impert sales, and where the impact on the buver discriminated against is not at
issue.

Injury to "Industry"

An assessment of the relevance of this key difference in the standards
between the two systems must depend, in part, on another key element: that is,
what is the entity or party on which the impact of discrimination falls. What we
are referring to is not the question of "first-line", or "second-line” injury but an
issue which has received less attention: that is, the concept in the anti-dumping
system that it is the industry30 (or rather, a major part of it) which must show
injury (except for the special provisions for regional markets) but in domestic
price discrimination cases it is any firmn that can show that another firm is
discriminating against it. We need not go intoc the problems which arise in any
domestic price discrimination case of determining what is the market being
served, which firms are competing in that market: these are all rather obvicus
questions which flow from the fact that any individual retail merchant can
launch a proceeding under the Robinson-Patman Act or the Canadian Combines
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Investigation Act. However, under the Anti-dumping Code, under U.S. and
Canadian law, dumping is considered as actionable oniy at the industry level.
Industry was defined, during the Kennedy Round negotiation. fairly carefully:

the outcome was described by one participant in the negotiations in the following
terms: .

"Article 4 is concerned with the definition of "industry" ...

First, there is the question of what share or proportion of the
producers (of the "like" products) shall be considered to be an
industry. Paragraph (a) states that it shall be those "whose collective
output . ., constitutes a major proportion of the total". The
modifying word "major" was one of the matters settled towards the
end of the Geneva negotiations. Some delegations (e.g., Britain)
would have preferred a stronger word; others (e.g.. Canada) would
have preferred a weaker cne, because their representatives thought
.such a2 weaker word might enable anti-dumping action to be taken in
circumstances that perhaps exist only in their countries.

Let us suppose, for example, that three-quarters of the production
in Canada of, say, men’s shoes is from three large U.S.-controlled
firms selling established brands of shoes heavily advertised by their
parent firms in U.S. consumer magazines circulating in Canada.
Suppose the other quarter of total production of men's shoes —
assumed for the purposes of this discussion to be identical in quality,
style, and range of sizes — is made by, say, fifteen small Canadian-
controlled firms producing unbranded or private-brand merchandise.
Suppose, then, that there is dumping of unbranded men's shoes. It
might well be that the larger firms selling branded. internationally
advertised lines would be virtually unaffected and that the whole

weight of the dumping would fall on the smaller Canadian-controlled
firms.

The possibility of this sort of situation developing led the
Canadians to oppose the use of any modifying phrase that would have
required that injury had to be looked at in terms of. say. more than
half the industry in volume of production.

The reaction of U.S. officials to this sort of argument was to
assert that what would be at issue in such a case would be two
products — branded, advertised shoes are not "like" shoes that are
physically identical but not branded or advertised.

... the conclusion of the discussion in Geneva about "major
proportion” was that this appears to mean a substantial proportion
and, in practice, but not invariably or necessarily, more than half the
production of the goods in question."31

In all anti-dumping cases (except regional market cases)32 one of the
questions which has to be considered is: what is the extent, in geographical
terms, of the dumping alleged to be taking place; and then, what is the impact on
the industry (defined as explained above). -
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This is clearly, a major difference in the "standards" of the two systems
of legislation. To understand its significance, we should ask, would any of the
roster of U.S. price discrimination cases, under the Robinson Patman Act. be
actionable under a system modelled on the anti-dumping system? The answer is
clearly very few, if any. Conversely, what sort of anti-dumping system would we
have if it - was actionable at the firm rather than at the industry level? In
practical terms, it may well be that when importers enter a market it is usually
on a sufficient scale to have an impact on a significant number of the domestic
producers; however, there are likely to be situations in which the imports are
fairly localized — say, the California market or the Canadian west coast market
or the UK market. Under an anti-dumping law modelled on the domestic price
discrimination provisions, these might be actionable; under the present anti-
dumping system they are actionable only if it can be established that there is a
segmented, regionally separate market which is not to any significant extent
supplied by other domestic producers; this is the effect of the Code provision on
regional markets. We should be skeptical of loose talk of "harmonization" of the
anti-dumping system and the domestic price discrimination provisions if
"harmonization" were harmonized on the competition law model, on this point.
Of course, the obvious policy conclusion is that both systems of [aw should focus
on the issue of injury to competition.

Remedies

A final heading under the issue of "standards" is "remedies". In
considering two systems of legislation it is relevant to consider what penalties or
remedies are involved — because the penalty or remedy affects the whole
character of the system. Here there are radical differences. Under the
domestic price discrimination provisions. speaking broadly. there can be
imprisonment or fines for a criminal offense. damages (treble-damages in the
U.S.) under the civil provisions. Under the anti-dumping law, the importer may
have to pay the provisional duty. but once a determination is made (i.e. an injury
determination) he can adjust to the situation by having the exporter adjust home
market prices, or raise his export price, or both — or, if he has decided to settle
the case before the injury determination, giving an undertaking as regards the
price of the imports at issue. Frequently, what may be required is merely a
careful re-consideration of pricing and invoicing patterns and policies so as 10
minimize the apparent margin of dumping. This facility to adjust to a positive
injury determination appears to be somewhat more feasible in the U.S. and
Canadian systems, because of the fact that dumping in these two systems is
calculated on a transaction basis; the importer/exporter can therefore adjust his
pricing (and invoicing) transaction by transaction. In the EEC system, it is more
likely that if the exporter has not accepted to give an "undertaking" — the more
usual course — then there is likely to be an anti-dumping duty collected which
the importer can reclaim (on the basis of showing that for particular transactions
the dumping margin has been eliminated) only by following a complicated and
time consuming procedure of application through the national (i.e. member state)
customs regime. There is thus a penalty in terms of funds tied up in duty paid,
and in terms of interest foregone,

But the injured domestic producer has no right, in the ami—dum%ing
system, to sue for damages, nor are dumpers liable for imprisonment or fines. 3
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Undertakings

Increasingly, one suspects, anti-dumping cases are being dealt with by
the exporters offering “"undertakings" — that is. agreeing either not to export. or
not to dump; most frequently, these undertakings involve a price commitment,
that is, a commitment by the exporters concerned not to sel] below a price which
the administration concludes is a non-dumped price.2% In the U.S. and Canadian
systems, and no doubt in the EEC systems, the complaining domestic producers
will have been consulted, and their consent, tacit or explicit. to the agreement,
may be sought. Here we have a complete negation of competiticn policy
"standards".

If a domestic, producer, or group of producers, were to conspire with
exporters to set exporters' prices, or if exporters were to agree among
themselves to set minimum prices, there would clearly involve offenses under
most competition law schemes (not withstanding the fact that under the Webb-
Pomerene Act in the U.S.. and possibly in practice in other jurisdictions, such
agreements may not necessarily attract sanctions in the exporting country
concerned). The concept of undertakings (in the GATT codes, in the U.S. and
Canadian legislation. in EEC practice) for anti-dumping {and countervail cases) is
parallel to the use of "export restraints” as surrogates for Article XIX sateguards
action. But, through the intermediary of the bureaucracy, these competition
limiting arrangements can be negotiated at the instance of private parties.
Leaving aside the question of the impact of such arrangements on competition in
the exporting country, it would appear that the system involves (as does Article
XIX “"surrogates") rewarding the producers which agrees to limit competition by
letting them collect the rent of restriction.

An alternative approach would be to not permit anti-dumping cases/and
subsidization/countervail cases) to be terminated by "undertakings" but to insist
on the levying of a duty for a reasonable length of time after dumping for
subsidization) has been found to be occuring; this might seem to be highly
protectionist, but clearly it is no more so than is the present practice of
accepting "undertakings" to raise prices; it would merely re-allocate the rent of
restriction and preclude rewarding dumpers by allowing them to conspire to
collect a higher price. Such an approach (which was, in fact, the approach of the
Canadian Anti-dumping Law of 1968, which made no provision for
"undertakings") would be justified by a more rigorous inquiry as to the economic
position of the dumper. This is the logic of the Epstein article, cited above. and
of other commentators who have pointed to the failure of the trade policy
system, since the collapse of the Havana Charter, to seriously address the issue
of the impact of restrictive business practices on international trade.

When we consider the use of '"undertakings" in the contingency
protection system. we see the most dramatic conflict with competition poicy;
there is not merely a difference of "standards”, but rather of trade policy
explicitly encouraging anti~competitive action to offset, one assumes, what is
frequently the abuse of market power by foreign producers.
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Analogues

In summary, we can see that there are two different systems of law of
which have evolved rather separately. The two systems are only very rough
analogues, one of another, and it is only in a broad sense that one can speak of
anti-dumping law being a counterpart of domestic legislation on price
discrimination. When we look at the constitutent elements, that is, when we
compare the "standards" of the two systems, we have to ask the questions which
Gary Horlick, at one time Deputy Assistant Secretary in the U.S. Department of
Commerce, formulated after considering the development of the steel dispute
between the U.S. and the EEC. Writing in 1983, Horlick put the issues as
focilows:

The American anti-dumping law dates back to 1921 when the
international trading system was much less open and integrated than
it is today. Does it still make sense to apply very different rules to
international as opposed to domestic price discrimination? If so,
why? What difference, in economic and administrative terms, does
the interposition of a border make to onées view of price
discrimination? 1 suggest that some fundamental changes in anti-
dumping law may be needed to take into full account the increased
integration of the world economy.35

We shall revert to these issues in our final chapter, which is addressed to the
issue of reform.



CHAPTER V
THE "SAFEGUARDS" ISSUE AND "CARTELIZATION"

One of the most contested, most debated issues in trade policy before,
during and after the Tokyo Round has been possible.reform of the "safeguards"
system, of the provisions of Article XIX of the GATT. The title of that Article
is "Emergency Action on Imperts of Particular Products” and it was intended to
correspond, broadly, with the "escape dause” of U.S. trade legislation.

Background to the Safeguards System

In the "system of treaties” linked by unconditioned most-favoured-
nation clauses, prior to the multilateralization of these trade agreements by the
GATT, prior to the multilateralization in the GATT of tariff-level undertakings,
there was no practical necessity for an "escape clause”. In the "system of
treaties”, obligations with regard to particuar tariff rates were essentially
bilateral; one country might undertake to another to reduce its tariff rates on
imports of specified products from the other country; the obligation to extend
those rates to imports of the same products from .a third country was embodied
in clauses conveying the right to unconditional most-favoured-nation treatment
in regard to tariffs. But if it was proposed to raise the rate specified, it was
necessary only to negotiate with the country to whom the original concession had
been made. Third countries had no rights to the specified rate, other than their
unconditional most-favowred-nation rights. But the GATT involved the
multilateralization of tariff obligations, as the provisions in Article XXVIII for
the re-negotiation of tariff rates makes clear. Hence it was necessary in
devejoping the GATT as a multilateral, standardized treaty to provide for some
right to raise rates of duty in the short term, when imports provided intolerable
competition for local producers. As a practical matter, too, the GATT was
drafted to take into account the existing fabric of trade treaties; the U.S. had an
"escape clause' in its existing trade agreement with Mexico, and this served as a
basis for a generalized escape dause in the Havana Charter (Artide 40) and then
in the General Agreement (based on Chapter IV of the Havana Charter). !

The rationale of the "escape dause”, as understood in the early years of
the GATT, was that it was a provision which would enable a signatory toraise a
rate of duty temporarily, a rate which had been reduced in a negotiation, if new
circumstances developed, or if the negotiators had not foreseen what might
happen, and that such a provision would enable governments to more easily agree
to reduce tariffs. An "escape clause’, it was thought, would provide a necessary
element of assurance and flexibility. Harry Hawkins, a U.S. trade negotiator,
described the logic of Article XIX: "...the clause must allow the country to
take remedial action unilaterally, without having to secure the consent of any
other country. The article gives this right. On the other hand, there is need for
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some restraint against unnecessary or unnecessarily drastic action. This check is
provided by the requirement for negotiation and by the fact that the right of
compensatory withdrawals of concessions by other countries gives them
bargaining position. It is likely that, as a result of the consultations, the action
proposed will often be more drastic than that finally taken. The cost to the
export interests of the country proposing to act under the clause will become
dearly evident in the course of the consultations.... As the article is
drawn . . . the determination of compensating measures is left in the hands of

the countries concerned."?

The early optimism of Hawkins and the other draftsmen at the London,
Havana and Geneva Conferences with regard to Article XIX was misplaced. In
the period from 1947 to, say, the end of the Tokyo Round, the obligations of
Article XIX were ignored, and ignored on a substantial scale, and they continue
to be ignored. It is not owr purpose here to re-iterate the complicated and
confused history of how countries signatory to the General Agreement contrived
and conspired to so frequently ignore this key provision of the system, but for
the purposes of our examination of the interface between trade policy and
competition policy we may try 1o summarize a number of the main
developments.

First: It is fair to say that the dramatic changes in the location of
industrial production which have occurred in the last two decades (e.g. textiles,
garments, steel, autos, electronic equipment) were not foreseen by the
draftsmen at Havana in 1947. As a recent UNCTAD study observed: "... the
draftsmen of Article XIX were primarily concerned with facilitating through the
existence of an "escape clause’, the negotation of tariff reductions and the
removal of quantitative import restrictions, essentially in trade between
developed countries. They tock for granted the existing economic structure of a
centre of industrialized countries and a periphery of others supplying them with
their imports of food and raw materials. They did not take into account the
possibility of structural changes affecting major industries, in both world demand
and world supply."3 1f the 1947 draftsmen, who were, when all is said and done,
trying to fadlitate the reduction of tariff barriers erected in the 1920s and
1930s, had envisaged the profound changes in the conditions of international
competition which have taken place since the late 1950s (when Japan effectively
re-entered world markets), they might well have drafted Article XIX in a more
detailed more comprehensive fashiom; clearly they would have had to address the
issue of structural adjustment.

Second: Many producers are unwilling to face the possibility of
compensatory withdrawal of concessions as the price to be paid for restricting
imports which compete with their products; these producers have used their
political leverage to escape from this obligation of Article XIX. The most
obvious example is the U.S. textile and garment industries; these two groups of
producers persuaded the Administration {of President Kennedy) to work for an
internationally-approved regime of bilateral restraints (primarily VER's) as the
price for these industries accepting the dramatic tariff cutting proposals of the
President's Trade Expansion Act, of 1962.4 Thus, in a sense, the price of the
Kennedy Round tariff reductions was the Cotton Textile Arrangement (the
predecessor of the WUFA) which constituted a sort of sanction or cover for
bilaterally negotiated restraints on cotton textiles and cotton textile products.
The textile and garment industries were not prepared to submit themselves to
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the discipline of the escape clause in U.5. domestic legislation, nor to the
international discipline of Articdle XIX which might have required the U.S. to
offer compensatory tariff reductions to pay for restrictions on imports from
Japan and Hong Kong, which were the "low-cost" suppliers of textiles and textile
products at thar time. It is this sort of perverse resut of well-meaning efforts
at trad5e liberalization which Bruce Clubb tried to identify in the speech cited
above.

Third: Two countries which took the lead in encouraging, even
sponsoring, Japanese accession to the GATT, that is, the United States and
Canada, opted to accord Japan full GATT treatment (after the conclusion of the
tariff negotiations for Japanese accession in 1955) and, in particular, to accord
to Japan the same rights of non-discrimination and compensation, with regard to
emergency restrictions on imports under Article XIX, as were accorded other
GATT signatories.5 On the other hand, Ewropean countries, broadly speaking,
and a number of developing countries as well, were not prepared to accept Japan
as a trading partner with the same rights as other countries which had bilateral
most-favoured-nation rights or GATT rights. They were not prepared to accept
Japan as a trading partner on the same basis as others, essentially for two
reasons first, they assumed that Japanese competition would be of the kind
sometimes encountered before World War Il — massive supplies of very low-
priced immitations of western manufactures, which might be highly disruptive in
domestic markets. Many countries had had problems of such competition with
Japan in the 1930s (e.g. Canada, in the period 1930-35). Second, there was some
doubt that the Japanese would give practical effect to their commercial treaty
obligations, in terms of increased imports of manufactured goods.

Thus when Japan negotiated for entry into the GATT system (1953-55) a
number of countries invoked the GATT provisions (Article XXXV) which
authorize individual GATT signatories to deny GATT rights, on a bilateral basis,
to a new GATT signatory. Those countries wished to retain the right to
discriminate against Japan in any situation in which imports from Japan caused
problems in their markets.” Within a very few years, this caution appeared to be
justified by the appearance of what were held to be "disruptive" imports of
cotton textiles from Japan. European countries concentrated, not on securing
reductions in Japanese import barriers, but in keeping intact their disciminatory
quotas on imports from Japan, and securing their rights to maintain such quotas.
They then "sold off" their disinvocation of GATT Articdle XXXV by negotiating
bilateral agreements under which they retained the right to discriminate against
imports from Japan, despite the unconditional m.f.n. provisions of GATT Article
. These rights to discriminate against Japan, for the most part, continue to
exist, and are obviously an element in negotiations about imports of particular
products from Japan which the European countries concerned wish to have
restrained or restricted.d

However, the difference between the European approach to trade with
Japan, and the U.S./Canadian approach, should not be exaggerated. The
Europeans retained, formally, and in practice, the right to discriminate against
Japan; the U.S. and Canada abandoned the formal right to discriminate but they
quicikdy (by 1959) turned to the development of the system of "voluntary export
restrictions” by Japan, initially for cotton textiles, but, in the case of Canada,
for other products as well.
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In summary, these appear to be the three principal reasons why Article
XIX has been ignored: the dramatic changes in the location of industry, not
foreseen by the GATT draftsmen; the unwillingness of domestic oroducers to pay
compensation; and the pervasiveness of the view that it was entirely appropriate
to discriminate against Japan.

The Safeguards System, Competition Policy and Consumer Interests

What, in summary, has been the effect of the operation of these three
factors, or influences? In operational terms, the most important result has been
the putting in place of a highly detailed, highly structured, system of "surrogate"
measures — that is, surrogates or substitutes for Article XIX measures. This
structure of surrogate measures — ‘essentially "voluntary export agreements",
"orderly marketing agreements" and "industry-to-industry understandings" —
developed slowly. That countries signatory to the GATT would insist on
"surrogate’ measures, in many cases, rather than invoking Artide XIX rights,
and accepting Article XIX obligations, became evident only after the "Review
Session" of the GATT in 1955, and the negotiations at that time for the accession
of Japan to the GATT. Prior to that period, many GATT signatories claimed
justification for various import restrictions on the basis of their balance-of-
payments difficulties (as contemplated in GATT Articde XII). Indeed, the
Contracting Parties devoted considerable time and energy to working out a set
of transitional measures under which a country no longer able to shelter its
restrictions under the balance of payment provisions could nonetheless maintain
restrictions temporarily, subject to certain conditions. These transitional
arrangements were designed to take account of the fact that vested interests are
created by a restriction on 2 particular category of imports, and accordingly,
governments may face political difficulties, often at constituency or electoeral
district level, in removing such a restriction. L0 [t was only as these residual
restrictions had to be abandoned that Article XIX became of practical
importance.

The first area of trade which was taken out of the GATT Artide XIX
discipline was, of course, agriculture. Countries restricting imports of
agricultural products either invoked paragraph 2(c) of GATT, which permitted
restrictions on imports of agricultural products necessary to the operation of
domestic agricultural programs; or, as in the case of Switzerlandll, chose not to
accept GATT obligations with respect to agriculture; or, as in the case of the
United States,!2 secured a waiver of their GATT obligations with respect 0 a -
range of agricultural products; or merely ignored their GATT obligatons when
some particular problem of import competition arose. (There were, of course,
some occasions when countries did invoke Articdle XIX in regard to imports of
agricultural products.)!3 The early breakdown of the GATT system, or its non-
operation or ineffectiveness, with regard to this key sector of trade must have
substantially reduced the legitimacy of the GATT system in the minds of
ministers, of their bureaucratic advisors, and of the producer groups demanding
protection. It is tempting to argue that the decisive action was the request by
the United States for a waiver of its GATT obligations not to apply import
quotas on a wide range of agricultural products; the U.S. was the main advocate
of the GATT system, and had used considerable diplomatic bargaining power to
launch the GATT (for example, Article VI of the U.S.-U.K. lend-lease
Agreement). The decision, in effect, to withdraw the U.S. import regime with
respect to agricuture from the GATT rules can be seen as a decision which
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robbed the GATT system of its legitimacy as a set of binding rules. To argue
this proposition in detail would require a careful examination of the agricultural
import regimes of other major trading countries, for example, the U.K. and
France; however, it is clear that the U.S. waiver had an important
"demonstration effect”,

In none of these early developments were competition policy
considerations or consumer interests significantly evident;, what was almost
invariably involved was a negotiation between a domestic interest group, usually
localized and therefore politically effective, and a government. This is not to
say that competition: policy and consumer interests were never considered,
rather, that such considerations were not overtly evident.

It is also tempting to argue that it was, in part, the "demonstration
effect” of agricuitural regimes which led to the regime of discriminatory import
quotas and discriminatory export restraints in regard to trade in textiles and
textile products. Prior to the articulation of the "textile system” in the "Short-
Term Arrangement” regarding cotton textiles!# there were in place a number of
discriminatory restrictions on cotton textiles (notably, those maintained by
GATT signatories which had invoked Artide XXXV of the GATT vis-a-vis Japan,
and those maintained "inconsistent with the provision of the GATT")J and there
were "export restraints” applied by Japan (for example, in regard to cotton
textile exports to the U.S.16 and Canada. There were also the difficulties
created by the U.S. export subsidies on cotton textiles related to the
maintenance by the U.S. of a price for domestic raw cotton higher than the
world price; this had caused considerable difficulties for Canada, where domestic
producers of cotton textiles were encountering competition from United States
exports). The “Short-Term Arrangement” inaugurated the system of "organized
non-compliance” with the obligations of Articie XIX.!7 As we have noted, the
development of an international agreement providing a legal cover, of a sort, for
the negotiation of export restraints and for import restrictions was part of the
price for the launching of the Kennedy Round trade negotiations of 1963-67; as
we have also noted, the producer groups in the United States had sufficient
political dout to force the "freer-trade” group in the Kennedy administration to
put the Arrangement in place before agreeing not to oppose the passage of the
Trade Expansion Act.

We will search in vain, in the history of these developments, for any
invocation of the interests of consumers or of the concerns of competition
policy; the debate was essentially in terms of how much had to be conceded to
producer groups. This has been a feature not only of "surrogate" actions but of
actions in which government have chosen to exercise their rights under Article
XaX.

At a later stage (with regard to restraints on exports of steel products),
the anti-trust aspects of "surrogate” measures became a matter of debate and of
legal action in the U.S. As the various court cases proceeded, the claim by the
plantiffs (the Consumers Union et al) that there had been a viclation of the
Sherman Act was dismissed; however, in obiter dicta the district court observed
that "very serious questions can and should be raised as to the legality of the
arrangements under the (Sherman) Act".!8 Subsequently, the anti-trust aspects
of the complaint having been set aside, the cases were. decided in regard to the
issue of whether there was Presidential authority to conclude such agreements

‘ ,
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with foreign producer groups or governments; this issue need not concern us
here. However, the question of whether there could be an anti-trust violation.
when "voluntary" export restraints were negotiated remained; in regard to stee!
these were dealt with, retroactively, in Section 607 of the Trade Act of 1974,
which section declared that "no person shall be liable" under “the Federal Trade
Commission Act or the Anti-trust Acts" for having negotiated a "voluntar
limitation on exports of steel or steel products to the United States".!
Subsequently, this issue was reviewed by the Attorney General when the U.S.
Administration contemzplated seeking restraints by Japan on exports of
automobiles to the U.5.20 [t appears to be the position in U.S. law that ondy if 3
foreign government imposes or makes mandatory a restraint on exports can it be
assumed that there will be no violation of the U.S. anti-trust provisions (the
"foreign compulsion® doctrine). But what this history of this decade in U.S. trade
policy makes clear is that anti-trust policy is seen to bear on Article XI1X policy
only in a negative sense the concern of the authorities has been to ensure that
actions taken outside the scope of the "escape clause’ — that is, "surrogate”
actions, do not involve technical viclations of the anti-trust provisions. It is not
clear that at the political level, that is, in the Congress, in the Executive Office
of the President (which includes the Office of the Trade Representative), there
is any systematic consideration given to the anti-trust policy implications of any
import limiting measure which is a surrogate for Articdle XIX action. We say
"systematic" because we cannot know what matters are discussed at Cabinet
level, although one would like to assume that competition policy considerations
and consumer interests were factors in the decision to not ask the Japanese to
extend their formal restraint on automobile exports.

We do lnow that the cost to consumers (that is, the additonal "cash
cost') was a factor in the consideration of whether or not to accept the ITC's
proposals to restrict imports of footwear.2! Indeed, the U.S. "escape clause”, by
its specific provisions, does involve consideration of competition policy aspects
and of the costs to consumers.

Section 202 of the Trade Act of 1974 makes it mandatory that the
President, in deciding whether to grant import relief, as recommended by the
Internaticnal Trade Commission, take into account "(4) the effect of import
relief on consumers (including the price and availability of the imported article
and the like or directly competitive article produced in the United States) and on
competition in the domestic markets for such articles".22 We cannot know
precisely what weight is given by the Administration to these factors, although it
is evident that the cost to consumers has been an important consideration in a
number of recent cases.

Under the Canadian domestic law provisions regarding Article XIX
action, there is no stated public interest proviso nor any reference to the
interests of consumers or to the state of competition. (There is, as we have
noted, a negative public interest clause in the revised Canadian anti-dumping and
countervailing duty provisions.)2% However, the Canadian legislation delegating
authority to the executive to take Article XIX action is cast in a discretionary
form — that is, the executive "may" impose a duty or "may" impose a limitation
on the importation of the goods at issue, but is not required by law to do so, nor
does the law specify what considerations are to be taken into account.2? One is
not entitled to assume that competition policy considerations would be ignored in
the taking of a decision by Cabinet to impose a duty or quota, particularly as the
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Minister responsible for competition policy, like other Cabinet Ministers, is free
to state his point of view in Cabinet Committee and in full Cabinet.

It should be noted that the Canadian system follows, broadly speaking,
the same organizational format as the U.S. system in that the formal inguiry by
the administrative tribunal (in the U.S., the International Trade Commission, in
Canada, the new Canadian Import Tribunal) is restricted to determining whether
or not the imports cause or threaten injury to domestic producers. The
consideration of other factors, such as the potential increase in consumer cCosts
and the impact on competition, are reserved to the political level, where the
consideration of factors, particularly in the Canadian case, is not subject to
public scrutiny.

The reason why we have paid particular artention to the legal "escape
clause” provisions in Canada and the United States is that, in these two countries
it is clear that the negotiation of industry-to-industry arrangements to limit
exports, or the negotiation of government (of the importing country) to industry
(in the exporting country) raises questions of possible breaches of competition
law. In the U.S. this issue has, as we have noted, been examined in fairly precise
terms, by the courts and by the senior law officers of the Administation. In
Canada, this issue does not appear to have been addressed publicly but it can be
assumed that officials involved in negotiating Article XIX measures, or
"surrogates” are aware of the limitations imposed on them by the Combines Act.
However, it is important, for our purposes, to note that, although in the U.S. the
President is required, in an escape clause action, to positively consider the
impact on consumers and the effect on competition of any proposed measure, it
appears to be only in a negative sense that competition policy bears on the use of
"surrogate" measures. That is to say that, once outside the formal "escape
clause"/Article XIX nexus, the concern has been not to create an offence under
the anti-trust provisions.

The European Situation

The extent to which competition policy considerations are taken into
account in the EEC in Article XIX actions is not entirely clear, largely because
there have not been many formal EEC Article X1X actions. The 1981 U.K. White
Paper on Trade Policy gave some guidance to U.K. producers on what would be
serious injury under Article XIX, but there was no reference to the impact on
consumers or on the structure of competition. This is not surprising, given that
Artidle XIX speaks only of the impact on producers. The U.K. authorities
commented: "It must be emphasized that there has been relatively little
recourse to this provision of the GATT and there is accordingly no substantial
body of case history upon which toc base definitive or comprehensive criteria."26
Taking an example of an EEC “safeguard" action, that concerning pottery
imported from South Korea or Taiwan in 1982, there is no reference to
conditions of competition within the EC in the text of the Regulation authorizing
a restriction on imports.

The reason the EEC and the member states, make less use of Article
XIX, and possibly more use of "surrogates', is that a number of import
competition problems are dealt with by negotiation and agreement between the
industry in the EEC member state and the industry in the. exporting country

. .
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(which may be contrary to competition policy), or they are deait with under the
terms of a bilateral agreement providing for "safeguards" at the member state
level or by unilateral action which the exporting country chooses not to
challenge under the GATT.

An example of the last category is the limitation alleged to be applied
by France to imports of automobiles from Japan (to a limit of 3% of the French
market) it is understood that this limitation is enforced by the zealous
applications of "technical standards' to potential imports. This particular
example serves to make clear an important point of general import: "surrogate'
measures, possibly highly discriminatory, may be implemented despite the GATT
provisions if the exporting country does not challenge them; as a practical
matter, third countries are not always eager to make an issue of such measures.

We should note that it was an important objective in the U.S. approach
to the reform or interpretation of Article XIX in the Tokyo Round that all
Article X1X surrogate measures should be brought under the same organized
multilateral scrutiny as it was proposed would apply to formal Articde XIX
measures.

An example of an industry-to-industry measure is the understanding
between British automobile producers and Japanese automobile producers to the
effect that imports from Japan will not exceed 11 per cent of the U.K. market
(by number of vehicles). These arrangements are a matter of common knowledge
in the automobile trade and have been frequently noted in the press. In Japan
the arrangement has been administered by agreement essentially between Nissan
and Toyota, and considerable lobbying would, one may assume, be required for
any new producer to secure a piece of the U.K. quota.

This particular arrangement is only part of a restrictive regime which
appears to be highly anti-competitive and which must impose significant costs on
consumers. There is little doubt that U.K. car prices are significantly higher
than prices for similar vehicles in the rest of the EEC; the report of the House of
Lords Select Committee on the European Tommunities stated that prices for
cars in the U.K., net of tax, were 23% higher than in Belgium, 15% higher than in
Germany, 12% higher than in France, and 7% higher than in Ireland. These
higher prices have been achieved as a result of market dominance, by advertizing
and by control of dealer networks, and have been enforced by attempts to
enforce limitations on sales of right-hand drive vehicles (or re-export) to Britain
by EEC dealers in automobiles outside the U.K. This measure was reinforced, it
was understood, by the unwillingness of U.K. dealers to implement after-sales
warranties on vehicles purchased outside the U.K.28 .

The ability of UK. vehicle producers to maintain higher prices was
supported by the fact that, given the higher price level, foreign suppliers were
content to make high profits, and to not compete unduly on a price basis; in the
case of Japan the motive for what was (and is) essentially a market sharing
arrangement is evident; guaranteed access to the U.K. vehicle market is highly
profitable.2?

The Commission has, however, been concerned with the bilateral,
industry-to-industry arrangements fixing prices or quantities which govern
foreign exporters in their exports to the EEC or to a member state. From one
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point of view, such private arrangements, particularly if encouraged, if oniy
tacidy, by the government of a member state, undermine the authority of the
Commission over commercial policy; clearly it would be more appropriate for
these matters to be negotiated by the Commission on behalf of the member
state, or for Article XIX action to be taken. Moreover, the Commission is aware
that such arrangements may well raise serious problems under Article 85 and 86
of the Rome Treaty — the basis for EEC competition policy. As far back as
1972, the Commission gave notice (in the Official Journal) that they were aware
that Japanese firms might take export limitation or price fixing actions in
concert with European industry; these could raise problems under the two
competition policy articles.30  Subsequently, the Commission held that
agreements between French and Japanese ball-bearing manufacturers to fix
prices, and that an agreement between French and Taiwanese mushroom packers
to fix prices, and which had not been notified to the Commission, constituted
infractions of Article 85. In the second case, fines were imposed on the French
firms concerned.3]l These are examples of competition policy being brought to
bear on what were "surogates” for Article XIX action.

It should be noted that, with regard to imports from the U.S. and
Canada, the EEC industrialists have no choice but to invoke GATT mechanisms
when dealing with problems of troublesome imports; U.S. or Canadian
businessmen cannot, as a practical matter, discuss limitations of their exports to
the EEC with EEC businessmen. Hence, the EEC looks to the anti-dumping
provisions or, in the absence of dumping, to Article XIX action. An example of
the latter was the Articie XIX action taken by the EEC in 1980 on behalf of the
U.K. against imports of synthetic fibre carpet yarn from the U.S. and Canada.
Bilateral discussion of that issue turned primarily on the threat of compensatory
withdrawals by the United States; it is doubtful that the U.S. was persuaded that
the injury being suffered by the U.K. synthetic fibres industry was caused by
imports from the U.S. and Canada given that there was no comprehensive report
which exporters could examine since there was (and is) no EEC equivalent to the
USITC.

Another community development which raises issues from a
competition policy peint of view is the use of "crisis cartels". Essentially what is
involved is the reduction of production by means of the allocation quotas, the
setting of domestic prices, and a related administered reduction in imports and
the setting of prices for imports. This is essentially how the ECSC has dealt
with the crisis of excess capacity, in Europe and elsewhere in the steel industry.
In this arrangement, under Article 58 of the ECSC treaty, ceilings were placed
on production in the various member states and imports brought under control by
whatever technique was available; or steel imports were restricted by deploying
a sort of "basic price” anti-dumping system (under Article 8 of the Kennedy
Round Code). Without getting into the complicated jurisprudence of EEC (and
ECSC) “crisis cartels",3Z it is sufficient to note that in this European approach
trade policy measures have been incidental or secondary to measures designed to
limit domestic production and to ensure that the industries in the various
member states do not expand at the expense of their competitors in other
member states.

Trade measures, however implemented, are seen as supplementary to
domestic measures, in much the same fashion as measures restricting imports of
agricultural products may be justified under GATT Article XI. Competition
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policy, in this context, is brought to bear when constructing the domestic cartel,
and in considering whether the particular measures required 10 make the cartel
effective can be justified. On a number of occasions (as discussed in detail in
the compilation published by the Universite de Liege cited) it has been concluded
that particular propesed measures could not be accepted under EEC competition
legislation; the position has been summed up in the following terms: "La
Commission est disposée a reconnaitre que, dans certaines conditions, des
accords entre entreprises en vue de réduire des surcapacités structureiles
peuvent atre autorisés au titre de Particle 85 no. 3 (of the Treaty of Rome) mais
uniquement dans la mesure ou les entreprises ne fixent pas en méme temps, par
accord ou grarique concertée, ni les prix ni les quotas de production ou de
livraison.”3

It is perhaps too early to say how this system of domestic production,
investment and delivery controls, plus controls on imports, has worked in regard
to steel,3¥ However, from a competition policy point of view, the issue is the
appropriateness of the domestic cartel, and the details; the competition policy
aspects of the trade policy measures, if no more severe than justified by the
application of the domestic measures, are presumably subsumed in the
competition policy assessment of the domestic measures. From the trade policy
point of view, the issue will be whether or not the exporter is being asked to bear
an unreasonable share of the burden of adjustment. A doctrinaire "free-trade"
answer to that question would invariably be "yes"; but much will depend on the
details. In trade policy, as in competition policy, much depends on the details of
the measure applied. For example, it is now generally accepted that the main
result of the restriction negotiated by the EEC on exports by Japan of video-tape
recorders (VTRs) after the French authorities applied a measure of
administrative harassment ("Poitiers’) was that the higher price realized by
Japanese exporters as a result of the restriction on competition in the European
market will help finance the research necessary for the next generation of VTRs
to be produced in Japan. Awareness of this unintended result, unintended, at
least, by France, has led to the proposal (advanced by Philips) to apply a tariff on
imports rather than an export restraint. The rent of this restriction will thus go
to the EEC Commission, rather than to Japanese VTR exporters.

The issue of domestic cartelization of industry within the EEC is
perhaps outside the scope of this study; in any event, it has been addressed by
Tumlir in sufficdently emphatic terms: "There has occurred in Europe a
surprising revival of the belief in the efficacy of cartels as instruments for
solving the problems of adjustment and overcapacity. ... Three things are
surprising . . . There has been a relatively sudden change in political vocabulary,
in effect a resumption of the speech patterns of the 1930s, featuring in
particular an overuse of the word “rationalization" (used in its incantatory
quality, no corresponding plan having been specified). The second surprising
point is that some of the cartels have enjoyed more, and more open, official
support than any of the cartels of the 1930s, and that they seemed to be
conceived from the beginning as international cartels. Finally, there is the fact
that although the cartelization-rationalization movement of the interwar period
was a disastrous failure, nobodg( refers to that experience, not even by a hint. [t
is as if it had never occured."3
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Conduding Comments

The question of domestic adjustment and cartelization will fil} any
space available; let us try to sum up what we can say about the interface
between "safeguards" policy and competition policy. It appears that four rather
negative points should be made.

First: the Havana Charter/GATT system with regard to the use
of Article XIX — the "escape clause” — has virtually collapsed.
Rather than institute non-discriminatory import restricting
measures many countries have recourse to various "surrogate”
measures. These measures frequently involve either exporters, or
their government, agreeing to limit exports, that is, to take a
measure which is, on the face of it, in contradiction with
competition policy considerations and with the stated rationale of
the post-war trade policy system embodied in the GATT. Nothing
is more important in trade policy than that governments should
try to give up this use of measures outside the GATT framework
of rules,

Second: the issues with regard to Article XIX are whether or nor
discrimination, the hall-mark of "surrogate’ measures, should or
should not be taken into Article X1X,?6 and the instituting of
more effective international scrutiny of escape clause actions,
incuding scrutiny of "surrogate” measures that is looking at
Article XIX in terms of trade policy.

From a competition policy point of view, the issue is why
competition policy considerations are not more fully reflected in
the safeguard system (Article XIX plus surrogates). It is only in
the United States that the legislation on Articie XIX measures
refers explicitly (though only briefly) to the state of competition.

There would be nothing illogical in the application of competition
policy considerations in the use of safeguards. All that is at issue
is political will, coupled with a recognition that imports are
competition, with all the economic benefits that competition
entails, and that restricting that competition involves the same
sort of costs as restricting competition in the domestic market.
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Chapter V ANNEX
Letter of 18 February 1981, from the Attorney General.

Honourable William E. Brock
United States Trade Representative
Washington, D.C. 20506

Dear Mr. Ambassador:

This is in reply to your letter of February 6 seeking confirmation or
clarification of past advice and opinions expressed by this Department on the
President's authority to negotiate or otherwise seek restraints on imports of
automobiles. In addition, you ask our advice on how best to avoid difficulties
with United States law in this context.

Antitrust is an important concern when contemplating import
restraints. Generally speaking, an agreement among foreign private companies
to reduce the numbers of automobiles they export to this country would most
likely violate United States antitrust law. However, we believe that if such an
agreement were formally mandated by a foreign government, the formal
mandate would provide a defense to any subsequent antitrust challenge. In such
litigation, the degree of foreign governmental involvement would be a key issue.
Thus, if the foreign government should compel the precise agreement through
the use of appropriate legal powers, i.e., by the imposition of export controis or
other binding measures, a strong "governmental action" defense would be
available.*

* In some circumstances, antitrust immunity for voluntary, private
action restraining exports to the United States arguably may be implied
when the President is authorized under Section 20! of the Trade Act of
1974 to negotiate "orderly marketing agreements" with foreign
governments. No such authority currently exists with respect to
automobiles; thus Section 201 provides no basis for such an argument at
the present time. Moreover, this "implied immunity" argument is not
settled law and proceeding under it would thus entail risk in any event.

The antitrust risks that would be raised by concerted, voluntary, private
behavior by foreign producers have led us to conclude that in any negotiations
between our government and a foreign government in which our government
seeks a reduction in imports from that country, United States negotiators should
emphasize the need for the foreign government to provide protection to its
companies from actions under United States antitrust laws by ordering,
directing, or compelling any agreement restraining exports to the United States
in terms as specific as possible.*

* 1t should be emphasized that while antitrust prosecution by the
United States itself of import restraints achieved through government-
to-government negotiation is unlikely, private antitrust actions could
nonetheless be instituted.
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If United States negotiators urge only mandatory foreign governmental
action, we believe that they would run no substantial risk of antitrust liability,
even if the foreign government fails to implement a government-to-government
agreement by mandatory, legally binding measures. Nevertheless, it shoud be
noted that any private antitrust suit challenging import restraints in such
circumstances might involve United States government negotiators in depositions
in which the circumstances of the agreement would be examined. As with any
private case, the complaint could be drafted in such fashion as to allow far-
ranging discovery and might even include allegations of liability on the part of
government negotiators.

In order to minimize the likelihood of such allegations, we believe that
any negotiations seeking import restraints should be kept on a government-to-
government level, and direct dealings with foreign manufacturers, either
individually or as a group, avoided, similarly, in preparing for such discussions,
United States negotiators are best advised to avoid contacts that could be
characterized as facilitating or serving as a conduit for a private arrangement
between American firms and their foreign competitors.

In summary, this Department believes that although the President has
inherent legal authority to negotiate directly with foreign governments to seek
import restraints, where such negotiations are implemented through voluntary
private behavior serious antitrust risks arise. Foreign or United States
governmental "approval," "urging," or "guidance" of such behavior cannot safely
be relied on as a defense: if the foreign government does not provide adequate
protection by mandating the restraints in a legally binding manner, private
antitrust suits could jeopardize the effective implementation of any agreements
that are negotiated.

I hope this letter has been helpful.

Sincerely yours,

William French Smith
Attorney General



CHAPTER VI
THE QUESTION OF COSTS

In this chapter we address the issue of who benefits from the restraints
on trade sanctioned by the system of contingency protection, what are the
various costs of such protection, and on whom they are imposed. There is an
extensive literature on this aspect of the debate over trade policy, beginning
with the insights of Adam Smith. Rather more recendy, in parallel with the
development of the system of contingent protection, there have appeared a
significant number of studies, focussing on surrogates for action under Article
X1X, which make clear that such restrictive arrangements as the various
bilaterally negotiated restraints on textile and textile product exports impose
significant costs on users in the importing country, that the benefits to
competing producers in the importing country are purchased at a high price —
when calculated on a per job basis, and that adjustment assistance rather than
import relief is likely to be less costly, though more visible. We note below the
more important of these recent studies, and then address, in qualitative rather
than quantitative terms, the issue of the costs of the anti-competitive impact of
the devices endorsed by the contingency protection system, and, going beyond
the purely economic calculus, the issue of the impact on political structure of
the emerging system.

The term "impact on political structures” is intended to direct attention
to the difference, in terms of the operation of the democratic political process,
between a "tariff-centered' system and a system in which the emphasis is on the
exercise of administrative discretion, on litigation, on the imposition of
discriminatory quantitative controls and the negotiation of undertakings by
toreign producers, or their governments, as to prices or quanttes. This aspect
of the system of contingency protection has not received great attention from
the numerous economists who have been calculating costs and benefits of
alternative commercial policy devices.

It is not, as a practical matter, necessary to review or recapitulate all
the statements which have been made about the costs of protection and about
the various ways in which costs and benefits are distributed; we concentrate on a
few important studies that have been occasioned by, or at least coincided with,
the development of the present day system.

It is a central proposition of the economic theory of international trade
since the publication of The Weaith of Nations that measures of protection
impose costs; these costs can be 1dentified, in the first instance, in terms of the
higher prices that consumers must pay for the protected articie, and, in the
second instance, the losses in efficiency due to the diversion of resources to
production of the protected goods. This reduction in efficiency affects the
production of other categories of goods, including production for export.
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There is no basis for assuming that professional commercial policy
bureaucrats are unaware of these considerations; it is a mistaken view, which
seems implicit in much recent writing, that officials responsible for tariff policy
or for the negotiation of such trade arrangements as the MFA are unaware that
these arrangements impose costs. Indeed, because they are occupied, on a
career basis, on a full-time basis, with such matters, they may be expected to be
more aware than others of the costs involved, the minor benefits achieved, the
extent to which the pace of adjustment of the economy is slowed, and the
manner in which the political process is corrupted by the development of vested
interests, both sectorial and bureaucatic, in protection.

The "Cash Cost”

We have already mentioned that one of the pioneer studies directed at
the assessment of costs of a protective system was J.H. Young's essay for the
Canadian inquiry in the mid-50's into the economic prospects of the country.!
Young attempted to estimate the "cash cost" of the Canadian tariff, the tariif
being the main commercial policy device used by Canada at that time — prior to
the evolution of the textile trade system. Young's method was to make a
statistical calculation, based on detailed data from various sources, official and
otherwise, of the actual differences as between Canadian prices and U.S. prices
for products protected by the Canadian tariff. Young's conclusion was that:

The cash cost of the Canadian tariff, omitting government
expenditure and making no allowance for the effect of the tariff on
distribution costs, amounts to $0.6 billion or about 3.5% 10 4.5% of
gross private expenditure net of indirect taxes. The inclusion of
government expenditure and retail distribution would raise the
estimate considerably, and it is likely that a comprehensive estimate
of this kind made for 1956 would be of the order of $1 billion.2

Young also noted that in a system of preferential tariffs, part of the
extra amount paid by consumers accruyes, not to Canadian producers, but 10
producers outside Canada the exports of which enjoy margins of tariff
preference. "Since the estimate is concerned with the overall cash cost of the
Canadian tariff, no distinction has been made between that part of the extra
amount paid by Canadian consumers which accrues 10 domestic producers, and
that part which accrues to producers outside Canada.”>

It should be noted that Young's study was an important example of the
empirical approach to assessing the impact of protection; it was for that reason
welcomed by a number of economists who recognized the distinction between
assértions based on a mathematical or geometrical demonstration of the cost of
protection and a demonstration based on the accumulation of comparative price
data. This distinction continues to be important, because while considerable
quantitative and empiric wock has been done in regard to taritfs, examination
of the costs of other techniques of protection have emphasized mathematical
demonstration derived from theoretical assumptions, sometimes in regard to
situations in which empirical data were easily available.

Youngs study of the "cash cost" of the Canadian tariff provided a point
of departure for several key papers on tariff policy by Professor Harry Johnsom
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he pointed out that Young's method was the same as that used in 1927-29 by a
committee of inquiry in Australia (the "Brigden Committee") and that there were
a number of theoretical objections to this method. He went on to observe:

. the total gains from international trade and the cost of protection are likely
to be relatively small in the large advanced industrial countries, owing to their
relatively flexible economic structures. they are likely to be appreciably
larger, relative to maximum potential natxonal income, in the smaller and less
developed countries . . ."

Following Young's study, there were a number of studies which tried to
measure the impact of tariff reductions on incomes and employment and on
imports and exports. A number of these were carried out by American
economists, particularly in regard to the Kennedy Round and later the Tokyo
Round tariff reductions. Perhaps the most extensive was the study carried out
under the auspices of the Brookings Institution during the Tokyo Round.? This
study attempted to assess adjustment costs related to tariff reductions against
the benefits of lower tariffs, in terms of cheaper imports and inceased exports;
the broad conclusion was that, over time, the benefits of tariff reductions would
exceed the costs of adjustment by fifty to one hundred times. This was another
way of making clear that protection imposes costs on the protecting country.b
Cline later summed up his views, formed after an extensive effort at calculating
costs and benefits of protection on the basis of all available statistical data:

The costs of protection are especially high for consumers. In the late
1970s American consumers paid an estimated $58,000 annually per
job saved by protection of specialty steel, television sets, and
footwear. . . .European (EEC) consumers paid approximately $11l
billion yearly for the protection of European farm products.. . and
American consumers pay an estimated $12 billion yearly for the
protection of textiles and apparel. The 'static' costs of protection to
the nation as a whole are lower than these consumer costs because
part of the consumer loss is a transfer to domestic producers in the
form of higher profits. But the nation's net economic costs from
protection are nevertheless substantial,  especially when dynamic
effects are included.”

The methodology of the studies which gave rise to these conclusions is
not directly transferrable to the task of assessing the costs of the contingency
system, because of the significant operational differences between a tariff
system, on the one hand, and special (i.e., anti-dumping or countervailing) duties,
undertakings, and the various quota regimes, VER's, OMA's on the other.

In an anti-dumping case, for example, there may be no duty collected;
the exporter may adjust to the anti-dumping action by giving an undertaking to
raise prices or by adjusting home market prices, or quite likely, by careful re-
adjustment of his domestic and export invoicing practices. Depending on the
details of how he may choose to adjust to the levying of an anti-dumping duty, or
the threat of a duty, and depending too on the price elasticity of the demand for
the products at issue, the exporter may be able to impose additional costs on the
importing country without there being any increase in governmental revenue.
The first order increase in costs is composed of the higher prices for imports and
the higher prices which may be charged for like products produced domestically;
the second order costs are the decrease in efficiency and the mxsallocauon of
resources in the importing country.
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In a countervailing duty case, the exporter may adjust by his
government entering into an undertaking to eliminate the effects of the subsidy
in prices for export, or by limiting the quantity to be exported; in complex cases
the countervailing duty (or anti-dumping dury§ proceedings may be terminated
because the exporting countries concerned have negotiated export restraints
(This has been the case for a range of steel products imported into the U.S.). In
such a situation, the rent or profit of the restraint is likely to accrue primarily
to exporters; the importing country faces additional costs without being able to
take any revenue from the hypothetical duties; moreover, there are the costs
involved in misallocation of resources and efficiency losses. The amount of rent
arising because of the restraint, and the actual reduction in imports over the
level of imports that would have occurred in the absence of a countervailing (or
anti-dumping) proceeding depends on the elasticities -of supply and demand for
the product at issue, and also on the relative bargaining strength of exporters
and importers. [f exporters are small and numerous and importers are fewer and
more powerful, importers may be able to acquire some of the rent of the
restriction. .

In quantitative methods of restriction, such as those imposed pursuant
to GATT Artide XIX, or as surrogates for GATT Article XIX, or under the MFA,
the allocations of costs and profits will vary according to the design of the quota
system. There are many varieties of quota system: we can take two
hypothetical cases, at the two extremes, by way of illustration.

At one extreme is a global import quota administered by the importing
country, which issues [icenses to import fixed quantities to importers of record,
the quantities allocated to each being related to the quantities imported by the
individual importer in some representative historical period. The importers can
shop around amongst variows exporters in the various competing exportng
countries; the importers have maximum bargaining power and can appropriate
the rent of the restraint.® Much the same result will apply in a system in which
the importing countries institute quotas assigned to individual exporting
countries; if the right to import is given to individual importers who can bargain
with nurnerous exporters, it is likely that the importers will appropriate the rent
of the restraint. The only fashion in which the rent can be appropriated by the
importing country (i.e., by the government) is to auction the rights to import
under quota; such a system would also reduce sharply the scope for influence and
favoritism in the allocation of quotas. Possibly for that reason governments
have not adopted such quota auctioning techniques. ’

At the other extreme is a system of bilateral export gquotas
administered by the exporting country in which non-used quotas may be
transferred by quota holders (e.g. as in Hong Kong). In such a system it is likely
that all the rent of the restraint accrues to exporters.

In between these two extremes there are 3 multitude of variations, but
these two examples should make clear how one could analyze a given quota
system in terms how the rent of the restraint is allocated.

What has been discussed above is who collects the rent. The question of
how large are these rents is another issue. In any given case that will depend on
how restrictive is the quota system, that is, by how much does it reduce imports
below the levels that would prevail in the absence of a quota, and therefore on
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elasticities of supply and demand. Much work has gone into calculating such
costs but there are considerable difficulties in securing reliable data and in
reaching precise results.

For textiles, the various attempts to calcujate the magnitude of costs
imposed on consumers in certain industrialized importng countries, as against
the adjustment that would be faced in the absence of restriction, was reviewed
by Martin Wolf in 1982.9 One of the more factual inquiries has been conducted
in regard to textile policy in Canada. T?us is a study for the Worid Bank carried
out by Glenday, Jenkins and Evans in 198010 analyzing the impact of tariffs and
quotas on textile imports for a specific area of Canada (Sherbrooke, Province of
Quebec). In the version of this study published by the North-South Institute, the
authors state:

The economic benefits of delaying the layoff of an average
vulnerable job in the Sherbrocke region is at most 36 per cent of a
worker's present wage. With 1978 yearly wages estimated at about
$11,200, the benefits of maintaining this job over 5 years equals
approximately $20,000 in present value terms. The economic cost of
protecting such a job in the cdlothing sector for 5 years by way of
trade restrictions amounts to aoproximately $30,400 in present value
terms. Protecting emplocyment by imposing trade restrictions
therefore means a net loss to the economy of some $10,400 per job.
Any financial assistance to forestail layoffs over and above existing
trade protection would only deepen this net economic loss. However,
in the absence of such trade protection, government financial aid to
ailing firms is likely to be much less economically inefficient.!

More recenty, the cost of textile import quotas for the U.S. was
examined in a study published by the Bureau of Economics of the Federal Trade
Commission, by Tarr and Morkre. This study concludes that

the gross social cost to the U.S. economy of the import quotas
consists of the sum of the rent and consumpton distortion effects. In
1980 the gross social cost was between 5308 miilion and $488 million,
which represents the gross benefit to the U.S. of eliminating the
quotas. The annual cost to U.S. consumers was estimated to range
between 3318 million and $420 million. Against these estimated
benefits of removing the quotas, there is a cost of cancelling the
quotas that stems from the cost of transitional unemployment.. . we
estimate this cost is between $17 million and $61 million . . . per
dollar of unemployment costs U.S. consumers would gain at least $7
if the quotas were eliminated. 12

We draw attention to these studies without agreeing that the orders of
magnitude are correct; in our view these studies relating to the costs of textiie
restraints rest essentially on one data source: that is, the market prices for
textile and apparel quotas being transferred between Hong Kong exporters. This
approach was developed by Jenkins in his earlier 1980 Study for the Nerth-South
Institute! 3 and by Brian Hindley in a paper prepared for an informal meeung of
Tokyo Round negotiators, academics and senior officials at Streza in 1978,l and
further deveioped by Tarr and Morkre in 1984.15 This assumes that the various
prices realized for transferable quotas in Hong Kong indicate the value of all
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Hong Kong quotas. This is not necessarily a correct assumption. Only a smailer
marginal supply of quotas are sold in Hong Kong; in such a situation the market
price may not be a reliable indicator of the price of quotas if all quotas were
transferred (or auctioned by the authorities). Surely this is the case for all
"marginal’ markets. Thus the London sugar market price for sugar does not
indicate what would be the price for sugar if all sugar was so sold; most suFar,
like most Hong Kong export quotas, changes hands under other arrangements. 6

For this reason, these estimates may be somewhat overstated; what is
clear is that if quotas are imposed in addition to relatively high tariff rates the
costs of such protectionism are likely to be substantial.

Another approach, more in keeping with Young's empirical work, noted
above, would be to compare prices for categories of products in exporting
countries with the prices for the same products in various importing countries.
What this may show is that the cost of restrictive quotas, such as are widespread
in the textile and apparel sectors, varies from one importing country to another,
depending on the extent of competition between domestic producers and the
vigour of competition, or lack of it, in the distribution sector. In North America
there is relatively vigorous competition in the wholesale and retail distribution
systems, and many large retailers do their own wholesaling, particularly with
regard to apparel. In Europe it would appear that there is less competition in
distribution and that importers have the benefit of nationally administered
import quotas. High profits on imports may cross-subsidize domestic products,
given that importers have an interest in allocating to domestic producers
sufficient business as to persuade them_not to press for more restrictive quotas,
which would reduce importers' profits.

None of these observations as to the need for empirical data on prices
for restricted imports takes away from the fact that the price of protection by
bilateral quotas is unduly high, unduly, that is, when measured against worker
adjustment costs or against potential adjustment assistance.

The same issues were examined, in relation to "export restraints”, by
the U.S. International Trade Commission in 1982.18 In this study the differences
in terms of the distribution of rents as between restrained exporters who are
"price-takers" and those who are "price searchers" are examined; this refines the
argument stated above.!?

Another product area which has been subject to quotas and export
restraints is non-rubber footwear; there have been several attempts to assess the
impact of these measures. In the USITC study cited above, the effectiveness of
the orderly marketing arrangements are examined; it is noted that "the
quantitative restraints_were largely offset by increases in the imports from non-
restraining countries.20 1t is calculated that for the 3 year period 1977-79 the
OMA's reduced imports into the U.S. by approximately 83 million pairs, about 8.5.
per cent of total imports, and created about 15,000 jobs each year in the three-
year period. This was accompanied by a reduction of demand, stated to be
running as high as 9,573,229 pairs in 1979, and an increase in price, in that year,
of $1.07 per pair.

The effect of restraints on footwear was also examined in detail in
connection with the Canadian Article XIX action on that product, In a study
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prepared for the Canadian Import Tribunal by a team from the Institute for
Research on Public Policy, under the direction of A.R. Moroz, the following
conclusions were reached as to the effect of removal of the Canadian import
quota during the years 1973-83:

The retail price of imports would be lower by 7.59 per cent
and . . . consumption of imports (would increase) by 8.69 per cent; the
price of domestic footwear would be the same but domestic footwear
production would be marginally lower by 1.52 per cent; employment
in the domestic footwear industry could be marginally lower by 1.27
per cent; and total Canadian footwear consumption would be higher
by 1.67 per cent. .

The study goes on to emphasize the “relative ineffectiveness" of the
quota in protecting domestic footwear and employment, and notes that the
depreciation of the Canadian dollar "is the single most important reason for the
moderate impact of the quota on import quantities and prices".21 In terms of
welfare costs and benefits, which is nearer to our focus here, the study asserts
that for 1978-83, at rates per year, the following would have been the effect of
removing the quota:

Consumers would be better off and consumer surplus would increase
by $38.44 milliors quota holders would lose $35.83 million...;
overail, the economy gains a static welfare benefit of $1.67 million

. . individual workers laid-off . . . would actually experience income
gains, averaging 81,578 dollars ... in the process of labour market
adjustment the adjustment costs borne by the economy as a whole as
a result of worker lay-offs would be positive in the amount of $0.394
million . . . but quite small relative to the gains in consumer surplus
which amount to $7.33 million . . . 22 :

The reason why it is asserted that workers would experience income gains is that
workers who are re-employed in other industries are paid higher wages.
Without necessarily agreeing with these caiculations, it is clear that the impact
of this particular quota was, in the main, to enrich quota holders.

The USITC2% has also investigated the impact of export restraint
arrangements on steel; the study related to the VER's by Japan and the European
Community in the period 1969-75, and is not related to the later trigger price
mechanism (TPM) and the later anti-dumping and countervailing duty actions
which led, in turn, to quantitative arrangements with the European Community,
nor to the "escape clause”’ actions which led in turn to the negotiation of so-
called steel "surge control® mechanisms — and the tightening of a variety of
contingency protection measures.25 The ITC analysis shows that the early VER's
for this industry had considerable impact; for one year (1970) the reduction in
imports was almost 33 per cent, domestic prices would have been 3.8 per cent
lower in the absence of the VER's, but there was relatively littde effect on
domestic production. "On the average, the VER's saved 19,117 jobs per year."26
(The ITC summary of the results of VER's (VRA's) for steel, a fairly typical case
of the use of this device, is reproduced as an Annex to this chapter.) What the
ITC study does not do is consider the impact of the VER's on industrial structure,
on concentration in an already relatively concentrated industry, nor the impact
on steel-using industries. All these would be necessary if one were to be abie to
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have a more adequate estimate of costs and benefits; these aspects were outside
the terms of reference for the ITC study, and one could argue that the question
of the impact on concentration and the conditions of competition would not be
clearly within the ITC mandate.

The same ITC study looked at the OMA's on colour television. The
impact on domestic employment, on prices, on imports are estimated, in much
the same fashion as for steel and non-rubber footwear. One particularly
interesting impact of the OMA's on colour television is noted:

Dwing the OMA period, five additional foreign firms built colour
television assembly facilities in the United States and produced sets
here. There were only four such firms in the United States prior to
the implementation of the OMA's, Therefore, it is likely that the
OMA's accelerated_foreign investments in the U.S. colour television
receiver industry.

The creation of a motive for foreigners to invest, and thus get inside the
protective barriers, is a not uncommon feature of thé managed trade and
contingency protection system. Another example would be the decision by
Volkswagen to build a plant in the congressional district of the congressman
(Congressman Dent of Pennsylvania) who had launched an anti-dumping
proqeedins against imported automobiles; in due course the case was
dismissed.28

The U.S. Federal Trade Commission has been active in trying to
identify the costs of protection for U.S. industries, and active in filing briefs
before the USITC (and the U.S. Court of International Trade) in import relief
cases. The Bureau of Economics has published two studies, both by Morkre and
Tarr (as cited above). The 1980 study examined the case of CB (citizen band)
radios, an "escape clause" action, colour televisions, sugar, non-rubber footwear,
and textiles and textile products. Given the different mandate of the FTC —
different, that is, than the ITC remit — the focus is on costs and benefits, not
just the assessment of whether the assumed benefits did appear. The principal
conclusion is as follows (with regard to the combined effects of tarifis and
quantitative measures):

The empirical results support the theoretically predicted differences
between tariffs and quantitative restraints. Tariffs were imposed in
the CB radio and sugar industries; these two losses to the economy
(called inefficiency costs) are less than 25 per cent of the costs to
consumers. The remainder of consumers costs go to the U.S.
Treasury as tariff revenue and to domestic producers. In non-rubber
footwear however, a quantitative restraint in the form of an OMA
was imposed with the result that over 50 per cent of consumers’
losses are lost to the economy as well. The difference is foreigners
expropriate the scarcity rents that, with a tariff, would otherwise go
to the U.S. Treasury. -

The overwhelming result of these case studies is ... that the costs of
protection invariably exceed the benefits. In some cases, witness
footwear and CB's, the costs are 25 or more times the benefits. To
those familiar with similar studies in particular industries, these
results should not be surprising.2? '
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As noted above, this report of 1980 was supplanted, in part, by a later
study by the same two authors in 1984, which reworked the arguments in more
detail, and, in regard to textiles, used Hong Kong quota transfer prices as
essential data.

The same issue of costs is touched on frequently in the briefs on various
countervailing duties proceedings, anti-dumping proceedings and "escape clause"
proceedings by the Federal Trade Commission to the International Trade
Commission (and the U.S. Court of International Trade). These briefs necessarily
have to address the questions at issue in terms of U.S. legislation on these
matters, which does not explicitly include considerations of competition policy.
Accordingly, these briefs address such questions as to whether the material or
serious injury being suffered is caused by the dumped or subsidized imports, or
the imports identified by petitioners in an 'escape clause' action, or whether the
subsidies at issue are properly countervailable.30 In one anti-dumping case the
Anti-trust Division of the Department of Justice appeared before the ITC and
drew attention to the degree of concentration in the U.S. domestic industry, and
then went on to argue that there was "no reasonable indication of a sufficient
causal link between . . .imports and any material injury suffered by the domestic
oo indt.:stry".31 The Department's brief asserts the right to express a view on
the case, in the following terms:

...because of its special responsibility...for preserving
competition, for preventing undue interference with competition, and
for promoting the welfare of consumers against excessive Costs
arising from unduly restricted markets .. .

The Justice Department is interested in this investigation because of
the concentrated siructure of the domestic industry and the anti-
competitive effects which would result from an unwarranted
"choking-off" of the import competition.... The Justice
Department is concerned that the dumping laws not be used without
sufficient basis by domestic producers to thwart attempts by foreign
producers to enter the U.S. market, especially, where the markert is
highly concentrated.32

In summary, the U.S. authorities concerned with competition policy (the
Federal Trade Commission and the Department of Justice) find it difficult to
bring forward competition policy considerations in contingency protection cases
before the USITC, for the reason that the legislation does not allow such
considerations to be taken into account (except for Section 337 cases).
Moreover, the most active group of officials concerned, the FTC Bureau of
Economics, has focussed primarily on the calculation of costs, including the costs
of the tariff, and has not brought to the front the issues of the impact of
restricting imports on industrial concentration and the conditions of
competition.33  The Canadian competition authorities appear to be likewise
inhibited in anti-dumping and countervailing duty cases, although it remains to
be seen whether the new public interest provisions in the revised Canadian
legislation on import policy will encourage the Canadian Import Tribunal to hear
and to take into account the views of the competition policy authorities and of
user groups; it appears that the new legislation is cast in sufficiently broad terms
to enable the Import Tribunal to look at whatever facts and factors they may
consider relevant to the public interest, not excluding conditions of competition.
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If we were to look beyond the rather narrow analytical concept of price
effects, production and employment effects on which most observers have
concentrated, we would quickly conclude that the most important cost being
imposed by the contingency protection system is the negative impact on
competition in importing countries, in exporting countries as well, the siowing
down of the rate of adjustment to changes in the location of industry, and beyond
that, but no less important, the impact on the political structure of an
increasingly bureaucratized system of trade regulation, with the increasing scope
such a system gives to the covert exercise of special interests.

"Managed" trade, "administered" trade, discriminatory trade regulation,
requires managers and administrators to make decisions as to quantities to be
traded (under VER's and OMA's), decisions on the details of "undertakings" (under
the anti-dumping provisions), and to negotiate these matters in detail with
domestic producers, with foreign producers and with foreign governments. This
bureaucratization inevitably involves the operation of special interests. There
are many opportunities for favouring one group or one interest against another
and for conferring benefits in return for benefits within the political process.
These developments are inevitably somewhat opaque, even to practioners, but
are nonetheless real and their effects on political habits are long-enduring. It
was one of the major advantages of a tariff-centered system that tariff rates
conferred benefits on industries openly, to producers of specified goods, and at
costs which could, with some ingenuity, be calculated. It did not allocate
valuable rights to import to particular individuals or concerns, rights which
individuals or concerns are almost invariably willing to secure by themselves
transferring benefits to administrators and/or to their political masters.

In the private sector, the tariff system required far less managerial
time and far less legal advice and lobbying. These activities are far irom
costless, particularly when one takes account of the alternative uses for these
scarce resources.

The impact on the vigour of competition of the rise of managed trade
regimes — which could be argued is at least a partial return to the trade policy
system of the 1930s — has been focussed on by Tumlir; he has emphasized, too,
the impact on the "international order” of the evolution of protectionist
practices. The "costs" involved in this sort of policy development are difficult to
measure but they are real, and oppressive. Tumlir has emphasized that the "new
protectionism" is essentially a '"new political phenomenon" and he draws
attention to the extent to which in Europe there has been rather more
enthusiasm for approaching industrial adjustment issues by "cartilization" than
there has been in North America.

If we try to draw together what can be said at this point about the
"costs" of contingency protection, from the point of view of competition policy,
we might construct a catalogue of categories of costs. What is clear is that not
all of these have been assessed, but that, in the longer-run, the costs may be
very high indeed.

1. One category of '"costs" arises when one government prevails on the
authorities of another country to compel exporters to restrict exports. This in
practice creates an export cartel. In many jurisdictions such a cariel would be
actionable under competition law, that is, it would be assumed to have such
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deleterious effects on competition as to be actionable. This was made explicit
as regards U.S. anti-trust law when the U.S. required the Japanese authorities to
mandate a restriction on automobile exports to the U.5.35 Absent formal action
under the U.S. escape clause, a restriction on exports to the U.S. can escape U.S.
anti-trust on!y i the restrictive action is mandated by the foreign government.
The issue is not as clear-cut in other jurisdictions (e.g. EEC and Canada) it is
not cdear why the Canadian competition authorities, for example, have not more
closely scrutinized the variety of restrictive export arrangements which the
Canadian authorities have negotiated, not all of which have had a mandatory
character in the exporiing countries concerned.

In economic terms, much the same should be said of "undertakings"
under the anti-dumping system and the countervailing duty system. As we have
already noted, the result of an anti-dumping proceeding, frequently in the EEC,
less frequently in the U.S. and Canada ({less frequently in Canada because
"undertakings' have been permitted only under the recent revised import
legislation) is an agreement to limit exports or to raise export prices to the
1mpornng country concerned. Absent the legal cover of the anti-dumping
provisions, such undertakings would be open to scrutiny by competition pohcy
authorities, and no doubt actionable.37 The magnitude of "costs' involved is
affected by the fact that under the anti-dumping provisions selling below full
average costs, plus an allowance for profit, is considered to be dumping.
(Moreover, the U.S. system, as we have noted provides minima for the
calculation of such costs and profits.)

2 The second category of "costs" arises from the impact on industrial
structure, on industrial concentration, from agreements to limit exports. Tumlir
has noted the European interest in more explicit ¢cartel-like solutions to problems
of adjustment; what we refer to here is the broader issue that trade limiting

arrangements, competition limiting arrangements, necessarily affect the °

structure of industry by reducing competitive pressures. The impact on the
steel, textile, apparel, shipbuilding, television and automobile industries, for
example, of the various arrangements to limit trade may, in the longer-run,
impose greater costs on the various economies than have been measured in the
studies noted above. We might ask, for example, what is the effect on the U.K.
economy, on the French economy, on the [talian economy, of the sharp
restrictions (implemented by various techniques) on the imports of Japanese
autornobiles. (The arrangements on autos between the U.K. manufacturers and
the Japanese manufacturers under which the Japanese manufacturers limit their
exports of automobiles would presumably be actionable in the U.S., or Canada,
under competition law.) There is clearly a whole area of inquiry here; we need
studies, on an industry basis, of the impact of "managed" trade, from a
competition policy point of view; however, absent such inquiries, it remains clear
enough that many such arrangements are in sharp conflict with competition
palicy and that they necessarily impose long-term burdens of maladjustment.3

3. The third "cost" in terms of the impact on political processes is the
inoeased bureaucratization of trade policy inherent in the contingency
protection system. All practitioners, because they are involved in the process,
know that despite the log-rolling, despite the adherence to the intefests of
narrow producer groups necessarily at play in a tariff-centered system, such a
system of legislated protection is less open to the covert play of special
influence than is the systém of contingent protection. There are "costs", these
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are burdens imposed, which may lie beyond the scope of responsibility of
competition policy authorities, but surely an awareness of these long-run
political costs should inform trade policy and practice and the interface with
competition policy considerations.



Chapter VI ANNEX

(From USITC 1256, June 1982.)

Effects on imports.--During the 6-vear period, the estimated reduction
each year in the volume of steel imports attributable to the VRA's was large,
ranging from 6.5 percent in 1973 to 32.8 percent of the actual imports in 1970.
Over the whole period, the YRA's were estimated to have reduced imports by
19.04 million net tons, which were valued at $6.10 billion in 1974 dollars. As a
result of the upgrading of the product mix of steel exports by the restraining
countries, the VRA's were relatively less effective in restraining the value of
imports. Other factors also influenced imports during the years under the VRA's,
including exchange rate fluctuations, domestic price controls, and changes in
world demand for steel.

Effects on domestic prices and demand.—-The imposition of the VRA's
resulted in increases in the annual average producer price of steel mill products,
estimated to range from $2.84 per net ton'in 1973 to $11.83 per net ton in [979.
For the 6-year period, the average price of steel mill products would have been
an estimated 3.8 percent lower if the VRA's had not been imposed. [n addition to
the VRA's, steel prices were also influenced by world and U.S. market conditions,
increased energy and other production costs, and domestic price controls.
Because prices were higher under the VRA's than they otherwise would have
been, the quantity of steel demanded was reduced from what it would have been.
The estimated effects of the VRA's on the quantity demanded ranged from a
decrease of 0.59 million net tons in 1973 to a decrease of 2.82 million net tons in
1970. In total, the VRA's were estimated to have lowered the quantity
demanded, because of the price increases, by |1 million net tons over the é-vear
period.

Effects on domestic production and employment.--Although the VRA's
reduced the volume of steel imports consideradly, they had a relatively small
effect on domestic production. For instance, although domestic production
increased by 21 percent in 1973 compared with the 1972 production level, only
1.1 percent, or 250,000 net tons, of the 1973 increase was attributed to the
VRA's according to the statistical model of the steel industry. Most of the
fluctuation in production during the period was attributable to fluctuations in
world market conditions. Estimated increases in steel production attributable to
VRA's ranged from 0.14 million net tons in 1969 to 4.79 million tons in 1971. In
total, the VRA's increased domestic production an estimated 9.7 million net tons
over the 6-year period. The estimated increase was valued at $2.79 billion in
1974 dollars. The actual cumulative increase in production over the period was
33.3 million net tons. About 29 percent was accounted for by the VRA's.

This study .also investigated the effects of the VRA's on total domestic
employment, including that in the steel and related industries, using input-output
coefficients to convert production changes to employment changes. The
estimated annual effects on domestic employment ranged from an increase of
1,657 man-years in 1969 to an increase of 55,223 man-years in 1971. On the
average, the VRA's saved 19,117 jobs per year in the é-~year period.



CHAPTER VI
SOME PROPOSALS FOR REFORM

The purpose of this final chapter is to set out, for discussion, some
proposals for reform of the contingency protection system so as to more fully
take into account the objectives and rationale of competition policy.

The proposals are addressed in the main to the anti-dumping system and
to the "safeguard’ system of GATT Artidle XIX, and to surrogate measures and
related quasi-cartilization of trade. Much of what is said about the anti-dumping
system can be applied to the countervailing duty system. We have not treated
that device in any detail in this study, although the observations on injury and
causality are, of course, relevant. It should be kept in mind that there is no
equivalent in domestic law to countervailing duty — that is, there is no
procedure for injured parties to seek a remedy against subsidy in their own
country. Only the EEC has attempted an overt-discipline on subsidies. In
considering how a deal with the problems identified in the previous chapters, we
shall have to deal with elements that are integral to all these components of the
system.

Incxemental Change

It should be emphasized that these proposals are evolutionary and
incemental rather than revolutionary; they will require some re-thinking of the
bases of policies, at both the administrative and legislative levels. It is not
realistic to think of dramatic changes being legislated overnight. We should
beware of formulating proposals for reform in a simplistic fashion, such as
comprehensive "harmonization” of trade policy with competition palicy.
Competition policy is no more understood at the broad political leve! than is
trade policy, perhaps less so, and once one moves from the narrow cirde of
practitioners and academics making their careers out of competition policy,
there would appear not to be, in any country, a very broadly based community of
informed support. Moreover, within the competition policy community, if we
can call it that, there are sharp and evolving divisions of opinion as to the utility,
from an economic or legal point of view, of various legal enactments embodying
national competition palicy — as the continuing debate in the U.S. about anti-
trust in general and Robinson-Patman in particular makes dear,l and, of course,
there are major diff erences between the various competition polides.

More particularly, there is a significant current of opinion to the effect
that legislation against domestic price discrimination as such is illogical, or at
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least unworkable. For example Robert Bork, former Solicitor General of the
U.S., and now a judge, has condemned U.S. legislation on price discrimination:
"...itisimpossible to say that price discrimination in general is bad. In fact, in
general, it seems to be desirable. And we have seen that the Robinson-Patman
Act bears precious little relationship to real discrimination, except by its
inability to recognize cost difference, it creates discrimination. Moreover, if
Robinson-Patman could recognize discrimination, the law's test are not
addressed to output effects, the sole issue discrimination presents. . . .That there
now exists no reliable means, and certainly no means suitable for use in
litigation, to identify price discrimination is in itself a conclusive agrument
against adapting a law dealing with the practice."? [n fact, Bork's thesis goes
beyond merely writing-off the Robinson-Patman Act; his general thesis is that
antitrust policy has adversely affected the consumer interest by protecting
inefficient and uncompetitive small businesses, Bork's root and branch
condemnation is in part related to the highly legalistic character of the U.S. (and
Canadian) anti-trust systems; one could argue that his criticism makes, by
implications, a case for a system based on ad hoc inquiry, rather along the lines
of the UK system, for assessing each alleged case of discrimination or of this or
that abuse of market dominance in terms of a carefully defined "public interest”,
taking account of the interest of users and consumers and of the national
interest in maintaining healthy competition.

In competition policy, whatever may be in general, and at a rather
abstract level, agreed about objectives, there seems littde agreement as to
modalities. From the point of view of the trade policy community, competiton
policy does not always appear to be very sharply defined nor coherents nor is it
evident that legisiatures have hitherto been significantly concerned that
competition palicy objectives be reflected in the formulation or implementation
of trade policy. This is merely a re-iteration of the point made earlier that the
reason why competition policy is ignored in so much of trade policy
administration is that that is the way the law is written. The scope for the
consideration of competition policy in the administration of trade policy has
been made virtually negligible by legislatures, particularly when one takes
account of legislative history.

The Question of "Thresholds”

The first proposal for discussion is that, in general terms, the anti-
dumping provisions and the countervailing duty provisions (and the safeguard
provisions) should operate only when the quantities involved are relatively
substantial and the impact reiatively substantial; to so modify the system would
in itself take account of the fact that actions under the contingency protection
system necessarily impose a burden on the country taking the action, and may be
anti-competitive in effect, and therefore should be avoided unless the situation
calls unambiguously for such interventon. A simple but substantial raising of
the thresholds would by itself help achieve this purpose; it is important to
realize, however, that raising the threshold for intervention would justify, and
perhaps require, a more punitive set of sanctions.

By "raising the thresholds" we mean the following:

First, it is necessary to to enswe that "injury' in trade policy
legislation is more rigorously defined; this will require legislation in most
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jurisdictions. At the international level, the two principal GATT "injury"
provisions, Articles VI & XIX, might well be articulated in more detail. Leaving
aside the question of "injury to whom?" and leaving aside the queston, for the
purpose of this discussion, of whether it is a "diversion of business" concept or a
broader concept of "injury to competition’, the issue should be addressed of more
clearly identifying the various degrees of injury at issue. It is consistent with
the GATT as now written to hold that there is .an implicit and meaningful
progression in the "injury” provisions. It is consistent with the GATT to accept
that price differentiation, subsidization, and competition from new sources is so
pervasive in international trade that action to limit these manifestations should
be taken only as a last resort.

At one extreme there is that degree of impact which is "negligible",
which does not warrant any intervention, which is not actionable. It is for
consideration whether such a level could be defined across-the-board, for all
products, or whether as a practical matter it must differ for different products;
the only point to be made here is that, if it is accepted that anti-dumping and
countervailing duty actions, and Artide XIX actions, impose substantial burdens
on the national economy, that they can have anti-competitive effects, and that
therefore these provisions should be used rarely and carefully, it would be useful
to define "negligible’ at a level higher than "de minimis”.

To take a recent anti-dumping case the Canadian competition
authorities -argued in regard to the dumping of refined sugar from the U.S., that
when dumped imports were equal to 2.2% of domestic production, in one period,
and 2.9% for another period, such a level of import was "insignificant" and could
cause only de minimis injury, not "material” injury.3 This line of argument was,
unfortunately, not supported by reference to determinations in other Canadian
anti-dumping cases, or by reference to determinations in the U.S. or the EEC. In
its "statement of reasons" the Tribunal stated that U.S. imports “"represented
five percent of the market" and implied that this was "substantial".¥ To quote
this particular case is only to make cdear that it will be difficult to get
agreement, in general terms, as to a particular level of imports in relation to the
total domestic market, or-in relation to domestic production, below which level
imports would be considered as negligible. However, it is clear that merely by
establishing a higher threshold or thresholds for the initiation of investigation of
complaint, the scope of the anti-dumping and countervailing duty systems would
be reduced.

Further along in the progression is that degree of adverse impact which
is"material'. Nothingin the GATT wocrding or in the history of drafting suggests
that "material" begins- where "negligible” ends, although such a logical approach
commends itself to protectionists. We do not propose to review the extensive
debate or detailed history of the issue in the U.S., where, for a time the Tariff
Commission took the view that all injury which was not de minimis was
actionable, a view which was later abandoned. However, it is important that, in
the absence of any GATT (or Code) provision defining "material", Congress has
legislated a definition:

In general, the term "material injury’ means harm which is not
inconsequential, immaterial or unimportant.?
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This language has not been held to be inconsistent with the Codes; given
the scope for precedents and practices under the two GATT Codes to be
internationalized (that is, given the possibility of producers seeking definitions,
precedents and standards in the practices of other countries), this U.S. definition
is a definition which could bring about acceptance of a merely "more than de
minimis" standard. In our view, it should be agreed that there is injury whichis
more than negligible but which does not warrant action; there should be an
agreed gap between that point where "negligible®, "immaterial", "insignificant”,
"unimportant” terminates and "material" begins.

Further along in the progression of adverse impact, there is that degree
of impact which is “serious”" and which under GATT Artide XIX can justifiy the
withdrawal of a tariff concession., We have examined the rationale of that
Article above; all we wish to state here is that it is implicit in the GATT that
the withdrawal of a negotiated concession, on which investors and governments
elsewhere have based decisions, can be justified only by a degree of impact
considerably greater than that which has to be determined to exist to warrant
action against "unfair" imports. This implicit logic of the GATT injury provisions
should be made explicit; it should be a subject for consideration in the review of
XIX actions which will no doubt take place in the next multilateral negotiation
under the GATT. We shall be considering procedural proposals below.

Further along the progression, and moving outside the formal GATT
structire, is that degree of impact which, it appears, countries are agreed

justifies restrictive action without the disciplinary featuwres of Artide XIX: the .

obligation on the importing country to act in a non-discriminatory fashion and
the right of the exporting country to make compensatory withdrawals. That is
the logic of the Multi-Fibre Agreement. As a practical matter, it is not at all
clear that many past and present MFA actions could not have been handled under
Artide XIX; the issue is that countries wishing to take restrictive action prefer
to do so on a discriminatory basis and without having to pay compensation. In
accepting the MFA approach, it was accepted that commercial policy decisions
should be made essentially on the basis of power, by the ability to coerce. This
is just what the GATT was intended to limit.

This is, in fact, the political logic of the present state of contingency
protection; it is to be doubted that the protests of the competition policy
community will, in the short term at least, bring about a different political
perception. To revert to the example of steel; is certainly arguable that,
although the problems in world steel trade are of a scope beyond what the GATT
draftsmen thought would arise, the issues in the trade in steel could nonetheless
have been addressed under Article XIX;6 countries and companies have preferred
to rely in the main on Article VI measures, and on the threat of Artide VI
measures, because they are discriminatory and because such measures do not
create any obligation to pay compensation.

In summary, the first proposal is to raise the threshold of "injury" in
each provision of the GATT contingency system.
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Injury and Causality

The second proposal is to deal with the two interconnected issues of the
separability of "injury’ under the GATT system, and of "casuality", which were
discussed in Chapter 11l above. The present U.S. interpretation under Article VI
which, we can assume, will influence practice in other countries, combined with
the present low thresholds, will bring into existence, if it has not already done
so, a situation in which, if detectable dumping or subsidization has taken place,
and the domestic producers can show some adverse development (falling prices,
reduced employment, sales or profitability) in the same or related time-frame,
they wili be able to secure at least a determination of "threat” of injury. One
way to approach this is to agree that what is at issue, in Artide VI and XIX, is
identifiable, separate injury which is, in itself, without regard to other injuries
being suffered with the same tme, "material" or "serious', and caused by the
imports at issue. Under such a formulation, the notion of "substantial cause" or
"principal cause’ is irrelevant. The EEC regulations on contingent protection, as
we have noted, are consistent with this view. U.S. legislative history is, in the
main, contrary to this view, certainly with regard to Article V1 (although it can
be argued that the "by reason of' formulation in the U.S. provision points to
"separability'). To secure agreement on the approach to "injury" set out here
will be a major political endeavour, perhaps only possibie in the context of a
comprehensive trade negotiation aimed at genuine liberalization of the terms of
access for imports, rather than merely "reform” of the rules (as was the Tokyo
Round). This in turn assumes that within the EEC, the U.S., Japan and Canada a
major rethinking of trade policy will have taken place.” Insuch a rethinking the
bringing to bear of competition policy objectives and of the rationale of
competition policy could play an important part.

Competition in the Affected Industry

A key measure of reform, or rather, rationalization, would be to
introduce into all injury investigations an assessment of the state of competition
in the industry seeking relief from dumped, subsidized (Article VI) or intolerable
(XIX) imports and an assessment of the impact of the imports on the structure of
competition within the industry; these aspects of the injury inquiry shoud be
central, not peripheral. By "peripheral' we intend to imply that the passing
references to competition policy considerations in the existing Article VI and
XIX are somewhat obscured, and rarely receive attention. The Kennedy Round
Anti-dumping Code listed "restrictive trade practices" as one of the factors that
should be looked at in evaluating injury.8 The Tokyo Round Code mentions
"trade restrictive practices and competition between the foreign and domestic
producers”" as a fact to be considered in evaluating the impact of dumped imports
on the domestic industry.? One could argue that, given this language, and the
permissive character of the Code, governments need not amend the Code to
carry out the changes in emphasis proposed.

It is convenient to note here that in the EEC anti-dumping provisions
there is a trace of a reference to competition policy considerations. In the post
Kennedy Round EEC provisions, it was specified that one of the factors to be
considered in establishing whether dumped imports cause injury is "competition
between the Community producers themselves"; the reference to "restrictive
trade practices’ in the Code was also incorporated.l0 In the pest Tokyo Round
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provisions these references do not appear; however, in a guide to the EEC
provisions issued by the Commission in 1980, it is stated that "Community
interest may cover a wide range of factors but the most important are the
interests of consumers and processors of the imported product and the need to
have regard to the competitive situation within the Community market."ll
Clearly, these references to competition policy concerns are minimal; however
there are a number of cases in which experts in Brussels asert that such concerns
have been important or decisive.!?

1t will be difficult to draft language to bring about the proposed
changes in emphasis unless clearly there is a manifest palitical will to bring
about a change in emphasis. Consideration of Section 337 of the U.S. Tariff Act
administered by the USITC suggests what the problems will be. Secton 337
specifies that relief is available in regard to "unfair methods of competition and
unfair acts in the impertation . . . the effect or tendency of which is to destroy
or substantially injure an industry, efficiently and economically operated..."
(emphasis added). If some such provision were Incocporated in the contingency
protection provisions, we might envisage that an inefficient industry (that is, one
which is unable to compete with imports primarily because it is inefficient) or a
monopoly or oligopoly should not get relief. This would, one might hope,
mitigate the present excesses of the injury standard, which Dale has rightly
described as a simple “diversion of business standard". If so this would be a
major, highly controversial change in U.S. legislatiom; nothing in the U.S.
legislative history of the Article VI provisions suggests that such a change could
be comtemplated in the present highly protectionist mood of the Congress. It is
clear too that, as a practical matter, it is only if the U.S. is prepared to make
such a change, and to give the necessary leadership, that there is any possibility
of such a radical change being made in the thrust of the system.

Section 337 of the U.S. Tariff Act speaks of two alternatives: imports
which injure an efficient industry or imports which “restrain or monopolize trade
and commerce in the United States’. On the surface this second alternative
looks like a formulation directed at predation, or at the effects of behaviour
which resembles predation, whatever may be the intent of the exporter. This
separate or alternative test provides useful language; dclearly, from a
competition policy point of view there is a major difference between dumped or
subsidized or increased imports which destroy competition and those which do
not. But the two phrases we have cited are governed by the operaticnal phrase
"effect or tendency". Section 337 deals with acts which have a "tendency to
substantially injure" or "to restrain trade...". 'Tendency" is a weak word, and
the evolution of this section has been influenced by the fact that is, in practice,
largely but not solely, directed to alleged patent infringement by importations.
That being the case, the standards of domestic patent infringement law are
imported into 337; for example, in one case the commission noted that "A
domestic company infringing a patent cannot defend by saying that the patent
owner is economically strong, so that infringement of the patent should be over
looked".!3 Moreover, the concept of "substantial injury" does not involve a high
threshold of pain or of evidence, "The question or degree of harm to be proved
by a preponderance of the evidence in order to substantiate a reason to believe
that the imported infringing luggage containers constitutes the effect or
tendency to destroy or substantially injure the domestic industry can hardly be
defined with precision. The requisite harm is clearly more than de minimis... It
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is a probability or prima facie showing based on a preponderance of the evidence
available. . .14

As for the question of the test of whether an industry is "efficiently and
economically operated’ is a useful test, one U.S. expert has commended:

In the absence of any determination in which the Commission found
the domestic industry to be inefficient or not economically operated,
it is difficult to surmise which factors would be considered. . . .

As for the "restraint" of trade provisions — the alternative to "injury”
to the industry in Section 337, the USITC has held that this provision marches
with Section | of the Sherman Act, that is, it makes unlawful unreasonable
restraints of trade.!6 Without going into a complete exposition of the scope, and
the somewhat confused history, it is useful to recall that in Steel Tubes, it was
alleged that respondents" lowered prices, to "unreasonable low levels and even
below respondents costs"; the administrative law judge found that “predatory
intent may be inferred when a firm prices its products below its average variable
cost over alongrun if there is no rational explanation for such behaviour. Injury
to competition was inferred from such predatory behaviour because it forced
other competitors faced with such prices to either sell out at a loss themselves
or maintain prices at levels that would result in lost sales."!7 This is very much
like the "Areeda-Turner” test.13

We might conclude therefore, that, in order to introduce into the GATT
injury provisions some additional factors, that is, an assessment of the state of
efficiency and the level of competitdon in the domestic industry, and an
assessment of what will be the impact on competiton in the domestic industry,
we could look at the language of Section 337 of the U.S. Tariff Act. However
337 standards have clearly not always been exigent and it would be necessary to
avoid words like "tendency”.

Competition in Exporting Countries

Another avenue or approach to reform of the contingency system would
be to include within the scope of the inquiry by the administrative authorities,
when they face a request for import relief, the state of competition within the
industry making the exports at issue. Such an approach would be a reversion to
the logic of anti-dumping systems when they were devised early in this century;
it would be in accord with Epstein's article, which argued that the anti-dumping
law should be considered as a sort of anti-trust law, attempting to shelter
domestic industry from the effect of restrictive practices in other jurisdictions,
practices which could not be reached by domestic anti-trust law.!9 There is
more merit in this than competition policy enthusiasts have been prepared to
admit.

Specifically, administrative bodies such as the EEC Commission, the
USITC, the Canadian Import Tribunal, could be directed to take some account of
the degree of competition and the existence of restrictive practices within the
industry carrying out the -alleged dumping (receiving the subsidy) or making the
exports at issue under a XIX action, and particularly whether the industry is
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protected in its domestic market by unreasonable high import barriers, of
whatever kind.

An examination of the problems alleged to be caused by the dumping of
capital goods, an issue that has received some attention in Canada, may
illustrate what is at issue here.

When the Kennedy Round Anti-dumping Code was being developed,
Canadian producers of certain categories of capital equipment pointed out that
the markets of a number of countries where there were producers who competed
with them in the Canadian market were completely closed to Canadian exports
of such equipment. In those markets the principal purchasers were government-
controlled utilities who applied infinite preferences for domestic producers.
These same producers could then compete against Canadian producers in the
Canadian market, or, rather, in those provinces where there were no equivalent
domestic procurement preferences. They might do so by dumping or by receiving
subsidies, frequently in the form of concessionary financing. At that time there
was no prospect of a direct attack by negotiation on the restrictions on trade
implemented by procurement policies, and accordingly the Kennedy Round Anti-
dumping Code, and subsequently the Canadian legislation, were drafted so as to
make it more feasible to deal with such dumping, alleged to be injurious, under
the anti-dumping system. The main provisions to this end were to provide that
dumping was the sale of goods for export to Canada at a dumping price, rather
than the import of goods at a dumping price, as in the pre-existing legislatior;
this did not mean that any duty could be levied before importation, but merely
that dumnping could be held to occur before importation. This seemed consistent
with economic logic and with GATT Artide VI, which speaks of goods
nintroduced into the commerce of another country'. It was considered by the
draftsmen that a sale of a capital item which might not clear customs until three
years later had nonetheiess "entered into commerce" and "injury", if any, was
likely to occur before importation. Thus the scheme of the 1968 Act was to
define dumping in a manner more nearly reflecting commercial reality, and get
around the difficulty facing capital goods producers who, previously, could seek
relief only after the competitive goods had been imported. Further, the key
concept of "sale” was defined to include an "agreement to sell'20 and "credit
dumping®, that is dumping by means of concessicnar?f financing, was covered by
the regulations on "normal value" and export price'. 2

These provisions were relevant to several significant Canadian cases
(e.g. the Turbines Case, Generators Case and the Ansaldo Case).22 These cases
were the subject of some detailed analysis in Professor Stegemann's article
addressed to the burden of the dumping duty, but be did not address the sort of
issue raised by Epstein,23 in this case, the relevance of the restrictions on
foreign (i.e., Canadian) competition in the domestic market of the competing
exporters. The Tribunal observed that "...producers not only in Japan... but
also in most of western Europe benefit from having home markets which (with
the exception of Sweden) are apparently closed to foreign competition. The
particlar problem which the domestic producers believe they face in the
Canadian market is that a number of provindial utilities do not give preference
to domestic producers comparable to preferences given to producers in western
Europe and Japan; the Canadian producers therefore have sought relief from
import competition by recourse to the anti-dumping provisions.
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This issue was extensively discussed in the informal bilateral meetings
between Canadian representatives and the representatives of other countries,
particularly those representing the UK, during the Kennedy Round negotiations
which resulted in the Anti-dumping Code. In those meetings the senior UK
official expressed the view that the appropriate technique for dealing with
problems of import competition in regard to such products as turbines and
generators was not by the use of the anti-dumping system but by procurement
rules. That was and is the pattern by which this industry is protected and
subsidized in most of the industrialized countries, except for certain Canadian
provinces and the privately controlled power utilities in the United States.

The issue of how to open the market of the other industrialized
countries, the producers of which competed in part of the Canadian market only
over the tariff, was addressed in the Tokyo Round. In the various discussions
around the negotiation of the Procuwrement Code there was detailed examination
of the scope for adding to the list of entities to be covered by the proposed code
those publicly owned or controlled electricity generator and distribution entities
which would be potential markets for Canadian producers. By the same token, it
was clear that the relevant Canadian entities would also have to be included.
There were detailed discussions to that end with the Canadian provincial
authorities, at a“senior level, particularly those which were known to give
effective preferences to Canadian producers.2% Until a very late stage of the
negotiation the representatives of the EEC Commission expressed the view that
it could not be ruled out that such entities as Electriciteé de France could be
included under the Code. However, from an early stage of the negotiations of
the Procurement Code the Canadian representatives were aware, from bilateral
discussions in Paris, that it was unlikely that Electricité de France would be
covered by the Procurement Code, and in the event there proved to be no scope
for opening the foreign procurement market to Canadian exports of turbines and
generators.

The sectors of production covered by absolute domestic product
procurement preferences are only one example, but a very clear cut one, of the
restrictive practices which may be found to exist, perhaps for many products in
many countries. Our proposal here is that the Tribunal or Commission
investigating the impact of alleged dumped, subsidized or intolerable imports
should take into account not only the state of competition within the domestic
market, but also within the market of the exporter. It could be argued that this
would involve an undesirable extension of jurisdiction; but this might be no more
an extension of jurisdiction than is the detailed inquiry by officials of the
importing country into pricing practices in the determination of "normal value”
(that is, the exporter's price in his domestic market) in an anti-dumping action.
This involves not only compiling evidence in a foreign jurisdiction but very often
the investigation on the spot, in the factory, of pricing practices (by inspection
of invoices etc.) by agents of the administrative authority of the importing
country. (Officials from anti-dumping administration do carry out detailed
investigations in foreign countries, and on the premises of the exporters; in some
jurisdictions the government of the importing country may insist that an official
of that government be present.)

This proposal is intended, as already noted, to take into account the
fact that dumping is a function of the separation of markets by tariffs, by
transport costs, by procurement preferences, by market power and by restrictive



- 81 -

practices. It is also intended to take into account the fact that sudden and
unforseen surges of imports which may give rise to demands for Article XIX
action or for a "VER" may sometimes be related, in part at least, to the
deployment of some protective or restrictive measure in the exporting country
concerned. For example, it is most likely that part of the alleged disturbances in
textile and textile products markets may be due to such restrictive devices as
"exchange link" mechanisms.25 This particular aspect of the textile probjem
does not seem to have been adequately studied; academic invesugation has
concentrated on the import barriers maintained by importing industrialized
countries and little attention has been given to the trade policy practices of the
exporting countries.

It is critical that, in deciding to confer "contingent protection’ on
particular producers, to know whether or not the import competition issue is the
result of the working of comparative advantage or of some restrictive practice
which gives the exporter an opportunity to make excess profits in the domestic
market and therefore the ability to compete more strongly abroad.

Recognizing The Burden of Costs

In making such a proposal it is not intended to overlook the important
consideration that imposing a measure of contingent protection imposes costs.
In a sense, the smaller economies, if they choose to take action to protect their
producers from the impact of export practices made possible by restrictive
business practices tolerated in other jurisdictions, are imposing on themselves a
burden of additional costs of protection., We take the point made by Professor
Stegemann as being obvious: protection imposes costs. Moreover, the smaller
trading countries have had imposed on them the cost represented of damage to

competition in the importing country due to "unfair" methods of competition — .

the sort of cost which competition policy measures seek to avoid — as well as
the costs due to the denial of export opportunities for their producers by the
restrictive practices in the other country concermned. That there are other types
of cost involved in the sort of situation that was addressed in Turbines,
Generators and Ansaldo seems to have been inadequately assessed.

The sort of remedy to be considered, in the light of the proposal
outlined here, must, it seems to us, depend on the circumstances of each
individual case. Let us take a hypothetical and extreme case. Let us suppose
that the domestc industry is "efficiently and economically operated” — to use
the language of Section 337, and that inquiry into that aspect has been rigorous,
that the level of tariff protection is moderate, that the industry does not benefit
from restrictive product standards or domestic product procurement
preferences, and that the export industry is, in contrast, a monecpoly or
obligopoly, or that it benefits from infinite protection against imports (as with
an absolute procwement preference), or that the industry is being heavily
subsidized, by such devices as subsidized export financing.

Suppose that the imports at issue are then dumped, in an economic
sense, by a substantial margin, or that the export price is substantially
subsidized, to the extent that the domestic producer can compete only by seiling
below variable costs, and thus that there is, in a competition policy sense,
damage to competition. In such a situation the most equitable remedy might be
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of a punitive character, such as an exclusion order, as used for certain categories
of unfair trade cases by the USITC under Section 337 or the levying of a
substantial duty for a significant period of time and without regard to subsequent
transaction prices. This would be more éffective relief to the domestic
producer, and more in keeping with competition palicy, than the levying of anti-
dumping duty which can be avoided by adjusting transaction prices, or the
accepting of a voluntary undertaking as to price, which may merely serve to
increase the returns to the exporter. In sum, what we propose is that when
imports, which have a serious impact on competition are found to take place by
virtue of the existence of an anti-competitive practice in the exporting country,
the relief should be effective, and, from the paint of view of the exporter, should
be a penalty on the exporter, not a reward, as is so often the case with price
undertakings. This concept of a more punitive anti-dumping system, but taking
into account the state of competition, is, of course, consistent with the notion of
raising the threshoid of injury.

The Public Interest

This leads logically to consideration of our fifth proposal, which is that
for every facer or device in the system of contingency protection, there should
be an overriding public interest proviso, We have already noted that there are,
in effect, public.interest provisions in "safeguard' legisladon, "and that the ij.S.
national interest provisions in the U.S. "escape dause” are unusually detailed,
and “frequently have led to a decision not to afford import relief as
recommended. The EEC and Canada also have, as* we have noted, "public
interest" provxszons in regard to anti-dumping duty and countervaﬂmg duty. The
EEC provision is written positively, that is, it requires a positive decision that
action would be in the EEC interest; the Canadian provision is cast negatively,
that is, the Tribunal may make a report to the effect that action may not be in
the public interest.26 In our view, there should be a public interest provision in
the positive form for all contingency protection measures. However, we would
doubt the utility of incorporating such a provision in a legalized format, that is,
any requirement that administrative courts, such as the ITC or the Canadian
Import Tribunal, should be obliged to apply a legal test of "public interest’. The
experience in the United States with the "escape dause" and experience in the
EEC with their community interest clause suggests that the "public interest' is
best left as a discretionary matter, a matter of judgement, to be assigned to the
political level, where the responsibility for the assessment of the "public
interest" property belongs in a democratic society, not assigned to courts or
court-like bodies. .

That is not to say however, that there should not be some procedural
requirements surrounding the exercise of this judgement. The "escape clause”
provision in the U.S. requires the President to make a public statement of his
reason for the contrary course of action he chocses if the International Trade
Commission reports in favour of import relief. Along the same lines, the new
Canadian provisions require that the Tribunal publish any report it makes (to the
Minister of Finance) that the imposition of a special duty is not in the public
interest. The EEC practice, we believe, could be improved if, in the text of the
regulation levying a special duty there were to be a reasoned exposition of the
interest of the Community, rather than merely an assertion. Owr view on this
point is consistent with the broader view that it should be a more general
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requirement in the contingency system that an adequate statement of the facts
and a reasoned exposition of reasons for action proposed be made publiG our
position is broadly similar to that set out by Corbet in his paper presented to the
OECD Symposium on "Consumer Policy and International Trade", Corbet's
argument is that there is a broad public interest in a democratic society in
making public the rationale of proposed protectionist actions.27

It follows from our first four proposals that we would favour a
definition of the "public interest” in this context which would include the effect
on the structure of competition of any proposed measure, and the effect on
consumers. The U.S. "interest' clause is formulated somewhat along these
lines.28 [t would be important to provide that reliable estimates be made of the
costs of providing the relief recommended, of not providing it, and of alternative

courses of action; the concept of "costs" should be comprehensively defined to-

include the costs of not acting, and to include the costs imposed by virtue of
anti-competition practices in the exporting country.

Domestic Procedures

Following up the question of procedures, we should also consider
whether, if we broaden the scope of enquiry to include the varicus aspects of
competition, as suggested above, it becomes more clearly necessary that such
inquiries be assigned to administratve tribunals with established procedures for
public hearings and for dealing in an organized way with all interested parties,
including those interested in competition policy aspects.

This proposal might be though of as being directed at the EEC, which
still follows the practice of handling these matters "in house”, as Canada did
before implementing the Kennedy Round anti-dumping code, and as Canada has
done until the recent reform of the system in regard to the majority of
"safeguard" actions. However, under the impact of the Japanese Ballbearings
case the procedures of the EEC Commission were altered to take into account
more fully the rights of interested parties, and it would be argued that, as a
practical matter, interested parties are as well served by the current EEC
Commission procedures as are parties in either Canada or the U.S., where there
are independent bodies to enquire into "injury". This may be the case, but the
broadening of the scope of import relief inquiries will impose a very substantial
burden on the agencies concerned; moreover, it is evident that such broadened
inquiries, combined with a policy of publishing detailed and reasoned statements
supporting proposed actions, including particularly, the results of meaningful, not
perfunctionary, inquiry into the state of competition within the domestic
industry and within the exporting country, will dictate that the inquiry function
be handled by quasi-independent-agencies. (The problem will also arise to
whether the same agency should be responsible for such matters as measuring
the margin of dumping or the extent of subsidization; these functions are handled
in one agency in the EEC. In the U.S. and Canada the reasons for separating the
inquiry into injury from the inquiry into the margin of dumping are lar%ely
historical; they are questions of bureaucratic "turf" rather than anything else.
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Measuring Discrimination

A partial integration of competition policy with the contingency
protecton system, in the fashion outlined above, also raises the technical issue
of measuring price discrimination. Most of the literature which has identified
the difference in "standards” between contingent protection (most importantly,
in anti-dumping actions) has focussed on the differences in the the concept of
"injury'. Anti-dumping peclicy has enshrined a "diversion of business" approach,
looking solely on the impact on competitors; competition policy, it is suggested,
is directed more at the impact of practices at issue on competition. Our
proposals above would, if fully implemented, bring competition policy concepts
more fully into the contingency protection system. But there remains the issue
of defining when price discrimination in actionable, and how to measure it. As
we have already noted the scheme of competition policy legislation defining
price discrimination in one country, e.g. Canada, is not identical with the scheme
in others, e.g. U.S.; in yet other countries e.g. UK, EEC, price discrimination
tends to be dealt with under provisions of a3 more broad and general character,
Articles 35 and 86 of the Treaty of Rome; in yet other countries, e.g. France,
the definition of discriminatory pricing is much nearer the concept in the anti-
dumping system, that is, it is not addressed to such price discrimination as is
harmful to competition or which represents the abuse of a dominant position, but
at all price discrimination which is not cest-justified.2? Given these kinds of
differences, there are two possible approaches, one more. ambitious than the
other. The first would be to work to an international agreement, possibly in the
OECD, that there should be one agreed set of standards for determining what
differences in prices constitute discrimination, to be applied by all industrialized
(OECD) countries, and that such rules would apply in regard to domestic price
discrimination and to discrimination in import trade. In this context, it is of
some relevance that under the auspices of the GATT Anti-dumping Practices
Committee there has been detailed discussion of the elements that go into the
calculation of the dumping margin; this has brought about a certain impetus
toward uniformity as between jurisdictions. Somewhat the same process has
been going toward with regard to the identification of countervailable subsidies
and the measurement of such subsidies.

It is obvious that a highly unified system such as this would be in
apparent contradiction .with the fact that most countries allow firms to
discriminate when pricing for export, subject, of course, to the requirements of
their tax regimes as to transfer pricing.

Moreover, such an ambitious approach could easily get bogged down in
negotiations; it is all too easy to launch a negotiation which never reaches a firm
conclusion, or which merely arrives at a wisely worded normative statement,
more exhortation than obligation.

A less radical approval would be to seek accord that within each
jurisdiction that there be only a single set of standards regarding price
discrimination.

Aside from dealing with the issue of quantities, and with cost
justification, a single set of rules defining price discrimination would have to
deal with the question of "unreasonably low" prices, that is, with predatory
prices. [sitfeasible to agree, at least at the national level, that, if.the standard
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in regard to domestic price discrimination is selling, for exampie, below variable
cost, then that should be the standard applied in determining the margin of
dumping in constructed value cases; actionable dumping would thus be selling
below variable cost — not, as it is now, selling below full cost plus an allowance
for profits. Without arguing the merit of either standard, it is clear that
domestic legislation would seem less contradictory and more coherent if it used
one measure of discrimination instead of two.

Of course, the case for a different measure in regard to dumping than
in regard to domestic price discrimination law is the Epstein argument that
anti-dumping provisions are an attempt to shield domestic producers from the
impact of restrictive practices in other jurisdictions. On that basis, it would
reasonable to conclude that seeking uniformity in the measurement of price
discrimination would be less important than would be the broadening of the basis
of inquiry to include the state of competition in the domestic industry, the
impact on the structure of competition of the imports at issue, and the
conditions of competition in the exporting industry. On balance, that seems to
be the most important sense in which competition policy objectives can
legitimately be brought to bear in the operation of the anti-dumping system.
This conclusion is supported by review of the submissions of the U.S. Justice
Department to the U.S. International Trade Commission on anti-dumping cases
and of the Canadian competition authorities to the Canadian Anti-dumping
Tribunal (e.g. Sugar); almost invariably the burden of these submissions is that
the impact on competition in the importing country should be given more weight
than the anti-dumping authorities feel they have the authority te do.

A final word on procedures, nationally and internatdonally. If we share
the view that there is a specific consumer interest, and, more important, a broad
public interest, in detailed public scrutiny of proposed protective measures,
then the trend to increased publication of statements of facts and of the
rationale regarding all findings and determinations should be encowaged. In this
context, the United States sets an example which others could emulate; even the
Canadians, who have adopted some U.S. practices, do not publish reasoned
statements of proposed actions as comprehensive as those published in the U.S.

Surveillance in the GATT .

At the international level, it is to be hoped that the two Committees of
Signatories set up under the two GATT Article VI codes can becorne effective as
swveillance bodies. At present, their meetings consist largely of the
presentation of poorly documented complaints, of facile and predictable
defenses, and of exchanges of gossip. Not very much in the eighteen-year
history of the GATT Anti-dumping Practices Committee would encourage one to
think that a great deal will be achieved in that body with regard to “injury”.
Possibly if the competition policy consideratiors are included in the terms of
reference of inquiry into dumping and subsidization, more particularly if the
conditions of competition in the exporting country become a focus of meaningful
inquiry, there will be an incentive to make these committees into more energetic
watchdogs. There is, of course, a real weakness in the system, which it will be
difficult to correct: that is, that small countries, which may wish to mount an
attack on some action by the EEC or the U.S. which rely heavily on the use of
contingency protection devices, find it more diificult than the larger countries
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to muster the very considerable technical manpower required to prosecute a
case. The larger countries can easily find officials learned in the law and eager
to go to Geneva to defend their position. Despite that reservation, it is up to the
smaller countries, which are being anti-dumped and countervailed, to develop the
modalities of effective international surveillance.

Cartelization

We turn to what, in policy terms, is a much more important problem,
where it is simple enough to offer prescriptions for reform, but where there is
little prospect of effective action being taken, certainly not at the international
level. Thatis the question of what to do about the increased use of quantitative
measures (including the failure to bring trade in agriculture within any set of
coherent, rational rules) the inoeased cartilization of key areas of trade, and
the increased resort to power rather than to rules, which has accompanied
increzsed cartelization, which has helped cause cartelization, and which
cartelization fosters. To put the issue in more conventional GATT terms, what
can we do to improve or strengthen Article XIX (the safeguard clause) and what
can we do about Article XIX surrogates - YERs, OMAs, and measures under the
aegis of the MFA?

Quantitatively, though anti-dumping and countervail actions are
numerous, it is the resort to cartelization and to the quantitative "management”
of trade which is the more important issue,3l and accordingly, it is legitimate to
ask whether competition policy concepts can make a contribution, and how. It is
convenient to divide our comments, our proposals, into two parts — those that
relate to the national sytem, and those which relate to the international system
within which it is assumed national systems will operate.

The general view in the trade policy community is that more can be
expected by reform_of the safeguard complex at the national level than at the
international level.32 One proposal for reform, parallel with our proposals
above, is that the three-faceted inquiry into the competition policy aspects
should be included in all domestic safeguard actions (and surrogate XIX actons,
such as textile quotas). Thus the Canadian Textile and Clothing Board might be
directed to bring to the forefront of their inquiries into any given textile or
apparel product the state of competition in the industry in Canada, the impact
on competition of the imports of Issue, and what sort of trade regime applies in
the exporting countries. Are the products subsidized? Is there an exchange link
system? Do specialized Canadian textile products have access to that market,
and over what tariffs?33 This is not to say that the Board now ignores the first
two of there issues, but rather that they should be given more stress. Similarity,
the Canadian Import Tribunal, when it is conducting an investigation under
Canada's safeguard provisions (under the new Special Import Measures Act)
should include in the scope of its inquiry the three-pronged competition policy
issues, and in its reporting on such matters. And it should deal with these issues
in some detail. It is a matter of drafting whether this be attached to a "public
interest" provision or specifically spelled out. The U.S. escape clause provision,
though considerably mere advanced and elaborated than those of other countries
is, it seems to us, defective in that the inquiry by the ITC is restricted to the
question of whether or not "serious injury" is caused or threatened by imports (in
the particular sense that those terms are used in the U.S. legislation, as noted in
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Chapter Il above). The other broad range of "public interest" criteria are dealt
only at the second stage, when the President is required to decide what he does
with the ITC proposals for import relief.

In parallel with the proposal that competition policy considerations
should be to the forefront of Articde XIX domestic procedures is the proposal to
make an adjustment criterion part of the scope of inquiry. The question to be
asked, before considering import relief, iss How does the domestic industry
propose to adjust to import competition? There is, too, the related notion that
assistance for adjustment should as a matter of course be available as an

alternative to import relief on the U.S. model. It we assume that subvention is .

likely to be less costly and less trade diverting, and less self-perpetuating than
import relief, then it is important that provisions for adjustment assistance,
either to rationalize preduction or to exit the industry, must be available as a
formal alternative. In this aspect the U.S. system is much in advance of other
"safeguard” arrangements.

A Self-Denying Ordinance?

But these are modest proposals. What is of overwhelming importance,
one is tempted to say, the only .thing that matters, is that governments adopt a
self-denying ordinance with regard to Artide XIX surrogates. We will be rid of
discriminatery textile restrigtion, steel cartels, limitations on trade in autos,
video tape recorders, and so on, only if governments, as part of domestic
economic policy, decide they should draw back from the use of these extra-
GATT devices. This will not happen quickly, and will not happen as a resut of
international pressure, nor of international negotiation. It will happen only as
governments come to realize that their economies cannot afford the costs, in
terms of the burdens of protection and in terms of the increased rigidity of the
economy resul ting from "managed” trade.

The case has been made that for steel, for example, legiimate demands
for changes in terms of access could have been dealt with by the use of Artide
XI1X, rather than (for imports into the U.S.) of Article VI. Had that route been
chosen by the U.S. rather than opting for quotas outside the system (the first set
of steel arrangements with Japan), and if European countries had been prepared
to abandon discrimination against Japan, and rely on GATT Artide XIX, the
adjustment of the steel industries in importing countries might have been
greater, and the burden on steel users less than has been the case. One could, of
course, make a case that steel, given the problem of structural over-capacity on
top of the.typical cyde of a large-scale capital-intensive industry, and given the
appearance of new centres of production and resulting rapid changes in the
pattern of world trade, is the sort of trade problem which the draftsmen of
Article XIX really did not envisage; that may be, but that is not to say that
Article XIX could not have been adequate if governments had chosen to live by
the rules.

This is not perhaps the place to conduct a full discussion of the
problems of the "safeguard® system. However, it is important to keep in mind
that there are modest reforms possible which might go a long way to restoring
the authority of the international rules. The most promising reform is that
advocated by the U.S. in the Tokyo Round, and urged since: that all XIX actions



»

- 88 -

and all surrogates for XIX action be brought under one and the same system of
surveillance. If such scrutiny were to be coupled with obligation that importing:
countries taking restrictive action must positively demonstrate that there is
"injury", rather than leaving the burden on the exporting country to show that
thereis no injury (which is the present GATT dogma),2# then a useful measure of
discipline would have been added to the existing system.

Summar

We have proposed above a considerable tightening-up of the
contingency protection system because, in our view, it is now providing the
mechanism for more restrictive action than the economies of importing
countries, and their political systems, can afford. At the same time, the notion
that more punitive action should be taken when it is judged that the impact on
the structure of competition in the importing country warrants such acton,
and/or when the conditions of competition in the exporting country warrant such
action, would make relief to domestic producers in such cases more certain and
substantial. Such a reform will, of course, place a burden on competition policy
advocates and bureaucrats in that they will have to be more confident as to what
sort of anti-competitive pricing and practices should be actionable.

A Final Comment:

There is little in the above set of proposals that could appear on the
agenda of the next round of trade negotiations — in the main because the
negotiations are being launched to hoid back protectionism rather than work out
better rules for emerging problems. Nor has the ground been well prepared —
there is litde in the way of consensus, nationally or internationally. What
measure of agreement does exist on the headings in the tentative agenda has
been secured Dy the threats of protectionist actions by Congress, and has been
given unwillingly and without conviction. Accordingly, it would be rash to think
that the reform of contingency protection itemized above can be implemented
soon is an early starter. But our examination of the modalities of the new
protectionism might serve to convince governments that now is not the time to
think of extending the contingency system to new areas of trade, that is, to the
trade in services.



APPENDIX
OTHER COMPONENTS OF THE TRADE POLICY SYSTEM

In the main body of the text we have examined the principal devices
deployed in the system of contingency-protectior: anti-dumping provisions, and
countervailing duty provisions, Articdle XIX actions and surrogates for Artide
XIX action, and we have been concerned to see in what ways they conflict with
the broad principles of competition policy, and why the raticnale of competition
policy is largely ignored in the formulation and use of these techniques of
intervention. Most discussions of trade policy from the view-point of
competition policy have focussed rather narrowly on the particular issue of price
discrimination, which is, as we have noted, addressed quite differently under the
various naticnal anti-dumping provisions {and under the GATT Anti-dumping
Code) than under the various national laws regarding price discrimination and the
abuse of market power in domestic commerce. This may not be the most
important issue, only the most evident issue, when the broad range of trade
policy is looked at from a competition policy view-point. We have suggested in
Chapter V that the absence of explicit requirements to take competition policy
considerations into accownt in Article XIX situations, coupled with the
widespread recourse to surrogate measures, which avoid the discipline of Artide
X1X, such as it is, are a more serious issue from the point of view in competition

policy.

In looking at trade policy in this study, we have put aside consideration
of the custorns tariff, for obvious reasons. It is clear that the tariff, employed
as a device for reducing the competition of the foreign exporter with the
domestic producer, is an anti-competitive device. That is its functon.
However, the tariff, considered as a technique of market intervention, does not
endorse or license practices which are anti-competitive, as do techniques central
10 the contingency protection system. The most important examples are
bilaterally agreed "export restraints" used in lieu of Article XIX, and
"undertakings" in the anti-dumping and countervailing duty systems. However,
the competitive impact of a system of tariff rates, applied on a non-
discriminatory basis, may be to limit the only competition that may be offered
to a domestic oligopoly. Thus in Canada, where industrial concentration ratios
have been high (i.e. there has been, for many manufacturing industries, little
domestic competition) the notion of reducing the tariff on specific products to
increase competition has been an important policy concept.l What we are
attempting to do in this study is to point to the strongly anti~competitive effects
of the particular measures endorsed by the contingency protection system rather
than simply damning all protection as anti-competitive, valid as such an
approach may be.2

Owr purpose in this appendix is to note, briefly, the anti-competitive
implications of some of the other techniques of intervention which are from time
to time deployed in trade policy; they may be, in total, less important than the
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central devices of the contingent protection system, but they can be critical for
particular firms or industries. These devices ares (a) domestic product
peeferences in government procurement, (b) the use of product "standards" or
"norms" to restrict imports, (c) the payment of selective subsidies, (d) the use of

‘the patent system to unduly restrict trade, (e) the use of copyright law (as it

applies to industrial designs) to restrict trade. These are not more than short
notes on each of these topics; each one could be, if it were to be dealt with
comprehensively, the subject of detailed study.

Procurement Palicy As An Instrument of Trade Palicy

Given the very great importance of the state, or state-controlled
agencies or corporations, as a purchaser for many particular categories of

products — e.g. communications equipment, electricity generating, transmission

and distribution equipment, transportation equipment (particularly railway and
urban mass transit equipment) and of course, the whaole range of goods for
defence purposes (including many categories of so-called high technology-
products) — the deployment of a preference (which in some cases is absolute) for
domestically-produced goods may be one of the more important areas in which
trade policy should be scrutinized in terms of competition policy. For the first
time in the development of the post-war multilateralized system an agreement
designed to limit the scope of such domestic product preferences was worked out
in the Tokyo Round,3 after many years of preparatory discussion in the OECD.

Negotiations to extend the coverage of the Agreement are now under
way, it is understood; it may be that some extension of the "coverage” — that is,
the governmental entites to which it applies — will make this agreement
important in economic terms; however, for the present all one can say is that,
while admirably drafted, the agreement does not have great economic effect
because its coverage is so limited. "Coverage”, in this agreement, is defined by
the list of specific departments of government or government-contracted
agencies or corporations which the various signatories agree are to be directed
to carry out their purchasing policy according to the detailed procedural rules of
the Agreement. The "coverage” is limited, in this agreement, because the
purchases of state and provincial authorities, in federal states, are excluded,
because not all central government agencies are included — which has the effect
of excluding a number of product categories, and because defence goods are
excluded.

One of the difficulties in constructing an agreement on procurement
arises from the fact that certain activities are carried out, in some countries, by
the state, in others, by the private sector, in still others, by agencies of
subordinate governments, that is at the state or provincal level. This was one
reason why it proved impossible to include communications equipment,
transportation equipment or electricity generating, transmission and distribution
equipment in the code; the exclusion of these products is, of course, not set out
in product terms but in terms of the entities which are the principal purchasers.

[t shoud not be assumed, therefore, that from a competition policy
point of view the Tokyo Round agreement on government procurement
significantly reduced the anti-competitive effects of procurement policy.
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The anti-competitive effects of procurement policy can be thought of
as arising in three different but related ways. First, there is the use of a tariff-
like preference, over and above the laid-down, duty-paid price of imported
goods, accorded to domestic, producers over foreign producers.“ This gives an
additional or oligopolistic return to domestic producers; it is anti-competitive, as
is a tariff, in that it tends to restrict foreign competition.

Second, there is the practice of giving absolute preferences to domestic
producers. This has, obviously, an even greater impact on the structure of
competition than a f{ixed-rate preference; where there are a limited number of
domestc producers such a procurement gracﬁce provides a strong incentive for
collusive tendering by those producers.” (Some governments have recognized
that the only way to secure lower prices and ensure less collusion between
suppliers is to open the market to foreign suppliers, and indeed, this may be one
of the unintended results of privalizaton of certain activites, such as
telecommunications.)® Just how anti-competitive a policy of restricting supply
%o domestic producers may be in practice depends on the details of how firms are
chosen for selective tendering it is conceivable that a procurement policy with
an absolute preference for domestic goods may be deployed to strengthen
smaller firms and improve the structure of competition in the domestic market.

The potential of using procurement pelicy selectively to support
research and development efforts or to develop domestic capability in a given
sactor is often attested. An interestng example Is the decision taken by the
Canadian authorities, it is understood, to award consulting engineering contracts
tor major resouwrce projects (so-called "mega-projects’) which involve
government participation, only to Canadian-controlled consulting engineering
firms, in preference to the Canadian subsidiary of a major foreign-controlled
engineering firm. A detailed study of procurement practices from a competition
policy point of view would invoive the examination of a number of such cases.

Third, and perhaps, logically, only a variation on the second category, is
the impact of purchasing for defence purposes. This is an area of procurement
that lies outside any possible multilateral arrangement and in which foreign
firms are admitted only on a highly-regulated, highly negotiated, usually
government-to-government basis. [t might seem that competition policy
. practitioners should ignore this area of procurement but, of course, there will be
precisely the same anti-competitive effects from a highly restrictive purchasing

policy in this sector as in other sectors. The producton of specialized goods for -

defence is not, of cowrse, entirely separate from other types of production; a
policy of directing contracts, frequently on a "cost-plus" basis, to domestc
producers, must have an impact on the structure of competition over a fairly
wide range of products. Procurement policy, in this sector, can be used to
subsidize research and development; it has long been argued by the EEC that
U.S. high-technology firms are subsidized to a substantial degree by defence
procurement programs, and that these have the effect of subsidizing U.S. exports
of related products outside the defence sector.

Product Standards

In this brief account it is not possible to make .3 detailed review of how
product standards may be deployed to give protection to domestic producers, and
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of the attempt, in the Tokyo Round, to begin to introduce some trade policy
discipline in regard to the use of standards.

It had become accepted in the trade policy community, by the time the
Tokyo Round got organized in early 1975, that there were potential trade policy
problems related to systems of product standards; there was a general awareness
that, perhaps in all countries, there were occasions in which product standards
were manipulated to confer protection on domestic producers over and above the
tariff. This was thought to be most common in the area of food and drug
standards; there were known to be cases of standards being applied with
extraordinary zeal in regard to food production technologies in other countries.
There was also a concern in the electrical, electronics, telecommunications and
other high technology sectors that -national or regional standards might be
developed with the incidental effect of limiting or.imposing an additional cost on
foreign competitors. Accordingly, in the Tokyo Round trade policy negotiators
developed an Agreement on Technical Barriers to Trade.3

As the Preamble to this Agreement asserts, the purpese is to ensure
that "technical regulations and standards do not create unhecessary obstacles to
international trade”; to this end the Agreement lays great emphasis on
"international standards and certification systems". (Emphasis added.) The
working of this code, which some observers have seen as being a vehide
facilitating the international acceptance of U.S. standards, appears not to have
been the subject of detailed scrutiny by competition policy authorities within
national administrations.? Our purpose here is simply to assert that if
competition policy bureaucrats believe that they should have an input to the
trade policy process (and that, for example, there should be some harmonization
of rules defining price discrimination in domestic commerce and with regard to
imports) they should also scrutinize the increasingly important area of product
standards in regard to its anti-competitive effects in domestic markets and in
international trade. The fact that standards bureaucrats and competition policy
bureaucrats exist, in most national administrations, in relative isolation, within
their particular spheres of administrative, statutory, competence, and that,
accordingly, competition policy officials find it easier to develop exchanges of
views with competition policy officials in other countries, and that standard-
setting officials talk more easily and frequently to standard-setting offidals in
other countries than to officials concerned with trade policy or competition
policy in their own country, does not take away from the validity of this
statement.

Subsidy Policies

We could make a parallel observation with regard to subsidy policy
(whether subsidies are paid directly, as positive expenditures, or through the tax
system as tax expenditures). The relevance of competition policy has long been
explicitly recognized in regard to tariff policy:lo more recently, as we have
noted, competition policy bureaucrats have noted that the anti-dumping system
deals with a phenomenon, price discrimination, which is a legitimate concern of
competition policy. But it does not seem to be the case that within any national
administration, competition policy is brought to bear in any substantial way on
subsidy policy. If we consider the most recent study of the impact of subsidies
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on trade policy, the work by Huibauer and Erb, there is only the briefest of
references to competition policy considerations. ! |

Given that subsidies are now one of the major techniques of
intervention, that subsidies are part of the "new protectionism", one could argue
that competition policy should be brought to bear in this area of trade policy.
Moreover, there is the important point that, although there is mechanism to
offset certain foreign subsidies (the countervailing duty provisions), there is no
equivalent mechanism in regard to domestic commerce {except within the EEC,
where particular member state subsidies may be prohibited). In the U.S. and
Canada, there is no legal mechanism which an agrieved producer in one state or
province can invoke against a producer in another state or province who has
received a subsidy. The broad issue of subsidization and trade policy has been
left in 3 most confused state by the Tokyo Round agreement.

Patents

The designing, working and the manipulation of the patent system has
been frequently a concern of competition palicy. A patent confers a monopoly,
and accordingly there has been an extensive debate about how that monopoly
should be limited without destroying the incentive to technical progress which, it
is held, is the objective of a system designed to reward invention. Without
attempting to contribute to the extensive literature on patents, we may look at
some illustrative examples of situations in which trade policy considerations, the
working of the patent system, and competition policy considerations were
involved.

One of the more important examples is the Canadian Radio Patents

case. It was alleged by the U.S. Department of Justice that certain producers of

radios and television receivers in the U.S. and outside the U.S. were using a
patent-pooling device to restrict imports into Canada. The production of radios
{(and television receivers) depended on access to a great number of patents; the
producers in Canada, some of which were subsidiaries of U.S. firms, assigned
these patents to a firrn, Canadian Radio Patents Ltd., which was prepared to
grant comprehensive licences to producers and to importers for these patents.
However, given that the Patent Act provided that it is an_abuse of the patent to
serve the market for the patented article by imports,l2 these licences were
granted to foreign producers in regard to exports to Canada only for those
categories of equipment which it was judged by the company could not be
economically manufactured in Canada. This was believed to preciude certain
imports from the United States, to the detriment of those U.S. firms which
wished to serve the Canadian market from their U.S. production, rather than
from the production of a subsidiary in Canada. The patent pool also effectively
kept out a range of Japanese television sets, until such time as the last relevant
patent expired.

Action by the Anti-trust Division of the U.S. Department of Justice,
and subsequently, private suits, under the Clayton Act, were instituted. Within
the Canadian bureaucracy, there were at least three different views. [n the
trade policy community, there had been no knowledge that this private sector
trade barrier was in place; trade policy officials had not been concerned with the
Canadian patent system, which was regarded as a policy device essentially
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outside the trade policy area. Their attitude was consistent with the GATT,
which provides, in Article XX, that "nothing in this agreement shall be construed
to prevent the adoption or enforcement . of measures. .. (d) necessary to
secure compliance with . .. the protection of patents.” In the competition policy
community, there was some reluctance to take issue with the U.S. position; the
Canadian competition policy authorities had not found it possible or perhaps
desirable to proceed against the radic patents poo! (if they were aware of its
existence) but they generally held to the view that U.S. anti-trust actions which
were directed at ann-comoetxuve actions in Canada (such as the Alcoa case and |
the Dupont-ICl case)!3 had had desirable results, in terms of reducing industrial
concentration in Canada.l %

The foreign policy community (more precisely, the officials of the
Department of External Affairs) took the view that this was an unacceptable
extension of U.S. jurisdiction extraterritorially. This view was adopted by
Ministers, and in due course the issue was discussed in a meeting in Ottawa of
the Canada-U.S. Joint Cabinet Committee on Economic Affairs, in early 1959.
Following this discussion, an understanding was reached on the modalities of
consul tation between the U.S. and Canadian authorities on anti-trust actions
with potential extraterritorial implicatons.!? As was virtually inevitable, given
that the issue was being addressed in terms of foreign policy and the Canadian
concern with U.S. asserton of extraterritorial jurisdiction, both competition
policy considerations and trade policy considerations were virtually ignored.16
Trade policy offidals were, it may be assumed, not disposed to upset the
operations of the patent pool because it made unnecessary any "voluntary export
restraint” by Japan on television sets. (When the relevant patents expired, the
Canadian producers asked the Canadian government to negotiate such an "export
restraint' arrangement the subsequent history of trade with Japan in this
product belongs to a discussion of Article XIX "surrogates".)

Another, and current, issue for- Canada is the queston of compulsory
licensing of patents for drugs in Canada. The decision to provide for the
compulsory licensing of patents for drugs (and, of course the payment of a
prescribed royalty) in Canada arose out of a series of enquiries into the operation
of the drug manufacturing firms in Canada, many of which were and are the
subsidiaries of foreign firms. It was believed that drug prices in Canada were
high and that the pharmaoeuucal industry was an ohgopoly which extracted
oligopoly profits from sales in Canada.l7 This was a case in which trade policy
devices were brought into play to support competition policy.

ananly on the initiative of the then Minister of Finance (Mr. Walter
Gordon) a series of measures were introduced to reduce, or to attempt to reduce,
the extent to which devices of governmental intervention in the market
buttressed the pharmaceutical oligopoly. Tariff rates on a number of
pharmaceutical products were reduced in order to facilitate importation; the
federal manufacturers' sales tax on pharmaceutical products was removed, to
encourage reductions in prices in the knowledge that the tax was usually
incorporated in the wholesale price and therefore became part of the base to
which retail "mark-ups" were applied; the protection of the anti-dumping
provisions was removed, by regulation, in order to facilitate dumping by the
Canadian firms of imports from parent companies and by independent importers,
and to reduce the scope for harassment by the Canadian producers of their
competitors who relied on imports; and finally, a regime of compulsory licensing



of pharmaceutical patents was introduced. This would, it was hoped, encourage
the production of generic substitutes for various prescription drugs.

It has been, subsequently, alleged that these measwres reduced the
profits of the established Canadian producers and that independent research into
pharmaceuticals in Canada was thereby discouraged. The U.S. controlled firms
involved have, more recently, persuaded some members of Congress and some
elements in the U.S. Administration that this compulsory licensing of
pharmaceutical patents is an "unfair”" practice, and it has, it is understood, been
added to the agenda of U.S. complaints about Canadian policies. The issue is
still open; in response to U.S. pressure, and in response to pressure from U.S
controlled subsidiaries in Canada, a commission of enquiry has been established,
under Professor Harry Eastman of the University of Toronto, to make a detailed
study and report.18

Meanwhile, the Canadian tax authorities have alleged that U.S.
controlled subsidiaries in Canada have reduced their repored Canadian profits,
and paid less tax in Canada, by paying their parent firms inflated transfer
prices.l? (Transfer pricing is, of course, a legitimate concern of tax authorities;
in the U.S. the prices paid by and to U.S. firms and their foreign subsidiaries are
scrutinized under the Internal Revenue Code.20 In Canada transfer pricing of
affiliates of foreign firms, including the pricing of exports of Canadian
controlled firms, is also scrutinized under Section 17 of the Income Tax Act.)

The issue of Canadian compulsory licensing of pharmaceutical patents
is still not settled; it is an interesting example of how trade policy, competition
policy, patent policy and tax administration are involved in a single policy issue.

A somewhat similar issue is raised by the Mexican palicy with regard to
pharmaceuticals; that policy has been designed to encourage the manufacture in
Mexico by Mexican-controlled firms of pharmaceuticals developed by foreign
companies. It is reported that the U.S. Administration has made signature of a
bilateral trade agreement conditional on changes in the Mexican pharmaceutical
policy. A somewhat similar issue has arisen in the EEC; [taly has no patents for
pharmaceuticals and, accordingly, importers into other member states of Italian
drugs may be sued for patent infringement.

For large markets, such as the U.S,, the technique of compulsory
licensing of patents has implications largely in terms of competition within the
market. For smaller countries, compulsery licensing has implications for trade
policy. It has long been established, of course, that compulsory licensing, subject
to the payment of appropriate royalties, is the compromise between those who
believe that a patent system is indispensable and those who believe it merely
confers meonopoly.

An important current case about patents is the curent U.S.-EEC dispute
involving Dupont of the U.S. and Akzo N.V., a Dutch firm. Dupont filed a
petition with the USITC (under Section 337 of the Tariff Act) alleging patent
infringement by Akzo. The ITC imposed a prohibition on Akzd's product (aramid
fibre). Akzo asserts that this ban is illegal in that it does not take into account
legal proceedings in Richmond, Virginia, in which Akzo cdaims Dupont has
infringed a U.S, patent registered by Akzo. (Whether the ITC order will continue
in effect is a matter for the President; he has the discretion to confirm or set

+
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aside such an order by the ITC, and in this case he must make a decision by
January 25, 1986). Meanwhile Akzo appealed to the courts of the Netherlands
that Dupont was infringing a Dutch patent for one of the process chemicals
required to make the product (aramid fibre). The Dutch lower court ruled in
favour of Akzo in February 1985, and more recently the appeals court confirmed
the dedision. The matter is, at the time of writing, being discussed between the
EEC Commission and the U.S. authorities. This is an example of where, for the
firms concerned, the patent system is trade policy.23

One could hazard a guess that patents will increasingly be used to
protect markets as between industrialized countries in high-technology sectors.
The Akzo-Dupont case cited above concern the most technologically advanced
artificial fibres. Another high technology case involves an action before the
USITC (under Section 337 of the Tariff Act) in which a U.S. producer of floppy-
disk drives is alleging patent infringement by a number of Japanese firms. The
initial finding by the ITC was that the Japanese firms should post substantial
bonds with customs while the inquiry proceeded. Like the Canadian Radio
Patents example, this an area where patents can provide infinite protection,
although for a limited period (long enough for rapidly evolving high-technology
products).

We wish to do no more, in this brief comment, than to point out that
trade policy and competition policy should both be concerned with the detailed
operations of the patent regime. In most countries the administration, at the
bureaucratic level, of competition policy and patent policy tend to operate in
separate compartments, in part because administrations derive their authority
from specialized statutes which confer authority and responsibility uniquely on
them,.

Copyright

Turning to the related area of copyright, the most important current
issue is the question of whether computer software should be protected by
patents or by copyright. For this key product it is either patents or copyright
which are trade policy; the tariff is virtually irrelevant. The protecton of
artistic works, literary works etc., is, of course the usual area of operation of
the copyright system; however in the United Kingdom, the existence of a
copyright in drawings of industrial products may be invoked to protect the
manufacture of the product so described. In other countries the implicit
copyright in an engineering drawing does not extend to three dimensional objects
based on such drawings. In the U.K. however, it is a principle of the present
copyright provision that copyright extends to the objects based on the drawn
design, although the copy may have been made by examination of the object, and
not by reference to the drawing. This feature of the copyright law has, in
practical terms, been important mainly in regard to the manufacture of spare
parts for automobiles; it is a feature of the automotive industry that independent
manufacturers make and sell copies of parts of automobiles, often at lower
prices than parts made by or sold by the automobile manufacturers themselves or
their supplies of original. . equipment. It is only in the U.K., among major
industrialized countries, that such practices can constitute a breach of
copyright; in effect, under this regime copyright gives protection to articles
which could not be patented or the designs of which could not be registered.
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Two recent cases illustrate how these provisions operate. In one case
an automobile manufacturer (British Leyland) sued a parts manufacturer for
making and selling copies of BL parts. BL had licenced other manufacturers to
do so, but had not licenced the particular firm concerned. The defendant argued
that BL was abusing a dominant position, in terms of Article 85 and 36 of the
Treaty of Rome. The court rejected this and found for BL citing the provisions
of copyright.25 A different case, again involving automobile parts, concerns
Ford Motor Company Ltd.; this case is different than the BL case because what
was at issue was the policy of Ford of not granting licences to manufactuwre or
sell replacement body parts for Ford vehicles (there was also the issue of parts
the designs of which could be "registered designs"). In the case of Ford, the
situation was investigated by the Office of Fair Trading to determine whether, in
the view of the Director General, Ford's practices were "anti-competitive". The
Director General expressed his opinion that they were anti-competitive, and
recommended a reference to the U.K. Monopolies and Mergers Commission.26
The purpose of such a reference is to establish whether or not an anti-
competitive practice is contrary to the public interest. I[n its report the
Commission argued for changes in the U.K. law _to reduce the duration of
protection under copyright for the parts at issue.2? Ford continued its court
actions against various parts producers for alleged breach of copyright;
meanwhile, the Commission of the Communities thereupon opened proceedings
designed to force Ford to grant licenses to independent suppliers against
payments of royalties. The proceedings were halted when Ford agreed.28

These provisions do not concern only domestic commerce. UK.
producers have, as would be the case with patents, used these rights to combat
imports. In this context it is important to keep in mind that the protection they
invoke under the copyright act arises from the existence of a drawing of the
design of the part or product at issue; the drawing need not.have been made in
the U.K.2? We do not wish to comment on current cases in which U.K. producers
are suing or threatening to sue importers; these are either the subject of private
discussion or are before the courts; some of these involve imports and the
disposition therefore is a legitimate concern of trade policy, and should be a
concern of competition policy.

The U.K. authorities have recognized that these copyright provisions
give protection, in domestic commerce and in trade, going beyond that available
in other countries. In the Green Paper on reform of the copyright law,
essentially a discussion document, it was proposed to remove protection from
"purely functional designs”, "Whatever that may be", as The Economist noted.30
There the matter rests,

Summary

In this appendix we have noted a variety of policy devices:
procurement, product standards, patents, subsidy policies, copyright and so forth.
The object has been primarily to make the point that these are areas where trade
policy and competition policy are both involved. We have shown that what is, in
effect trade policy, is often implemented by the use of devices outside the
confines of trade policy and by bureaucrats (or by courts) applying their own
versions of trade policy, often in contradiction with trade policy. And frequently
they pay even less regard to the logic of competition policy than they .do to
concepts of trade policy.
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33 There are of course, penalties for fraud in ‘connection with anti-
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context.
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Subsidies/Countervail Code in Article 4, paras, 5 to §; in the Anti-dumping Code
in Article 7; these are heavily negotiated provisions. In the Canadian legislation
(SIMA) in Section 49 to 54; in the U.S. legislation in Section 734 of the Tariff
Act, as enacted in Section 101 of the Trade Agreements Act of 1979.

35 Gary N. Horlick: "American Trade Law and the Steel Pact Between
Brussels and Washington”, 6 The World Economy, September 1983, p. 36l.

FOOTNOTES TO CHAPTER V

1 For an explanation of the marginal differences between the Havana
Charter provisions and GATT Article XIX, see GATT: Analvtical Index, Third
Revision 1970, p. L06.

2 Hawkins, op. cit., p. 106.
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Efficient Safeguard System (A note by the Secretariat), p. 20.
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5 See Clubb, op. cit.
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and obligations, and on the right to take restrictive action against imports of
particular products. For Canada, as an example, there was an exchange of notes
covering such matters; under that arrangement, Canada had taken action against
one category of imports from Japan — knitted gloves. The restriction, 3
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to not give Japan full Article XIX rights, is dealt with in the report of the
Working Party which, in 1961, examined the operation of the GATT with regard
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Grey: "Some Aspects of Japan's Impact on Trade and Trade Relations", a paper
prepared for the Nissan Institute of Japanese Studies, St. Anthony's College,
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9 We are not aware of any detailed study of this issue, but it appears
that the Canadians had recourse to negotiating with Japan for export restraints
on non-textile items for some products for which the-U.S. had in place a more
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restrictive import regime on an m.f.n. basis; for example, for stainless steel
cutlery, a product that the Japanese "restrained” at the request of Canada. the
U.S. had a tariff quota system, imposed consequent to an "escape clause" action
in 1958, that was sufficiently restrictive as to make a special restraint by Japan
on exports to the U.S. unnecessary. See USITC 1229: The Effectiveness of
Escape Clause Relief in Promoting Adjustment to Import Competition, Inv. 332-
11S March 1982, Chapter Seven.

10 The procedures developed by the C.P.'s were referred to as the
"hard-core" waiver procedure: referring, that is, to the "hard-core" restrictions;
see 3S BISD, p. 38. "Decision of 5 March 1955. Problems Raised for Contracting
Parties in Eliminating Import Restrictions Maintained During a Period of Balance
of Payments Difficulties. i

Il GATT, 7S BISD, Declaration of 22 November 1958, Provisional
Accession of Switzerland, paragraph 1(b).

12 GATT, 3S BISD, p. 32. Decision of 5 March 1955, Waiver Granted to
the United States, etc.

13 For example, Canada has invoked Article XIX in regard to imports
of a number of horticultural and agricultural problems. These almost always
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negotiations about compensation, and, in one case, to retaliatory import
restrictions by the U.S. For a detailed discussion of that case, the so-called
"cattle war" of 1973, see Robert E. Hudec: "Retaliation Against 'Unreasonable’
Foreign Trade Practices: The New Section 30l and GATT Nullification and
Impairment” 59 Minnesota Law Review 1975, 461-539, especially p. 535-539: "A
Preview of Section 301: The Cattle War".

14 See footnote 6, above.
15 GATT: 115 BISD, p. 26, paragraph .

16 Agreement with Japan of May 16, 1956. (See reference below to
Consumers Union vs Kissinger.}

17 A phrase frequently used by Jan Tumlir; emphasis added.

18 The most useful decision to consult is United States Court of
Appeals for the District of Columbia Circuit, Consumers Union vs Kissinger,
decided October 11, 1974, See especially the Appendix, at page 28 for a history
of restraints on exports to the U.S.

19 Trade Act of 1974, Public Law 93-619, 93rd Congress, H.R. 10710,
January 3, 1975, section 607, at page 96.

20 Footnote 35 to Chapter VI; the text of letter by the U.S. Attorney
General is attached as an Annex to this chapter.

2]l See Art Pine: "U.S. Shoe Makers Bid For Import Curbs Presents
Reagan With Dangerous Choices", Wall Street Journal, August 21, 1985.
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22 U.S. Trade Act, 1974, Section 202, (c) (%), at page 38.

23 For a discussion of the role of the U.S. Justice Department Anti-
Trust Division is intervention in U.S. "escape clause" hearings before the ITC,
and its role in the inter-agency formulation of advice to the President with
regard to IT "escape clause" recommendations, see Joel Davidow. "U.S.
Competition Laws and Non-Tariff Barriers" in Commission Droit et Vie des
Affaires, Université de Liege: Aides et Mesures de Sauvegard en Droit
International Economique, 1979, at p. 224-225.

24 Canada, Special Import Measures Act (SIMA) Section 45(1).

25 Canada, SIMA, Sections 103 and 104.

26 Department of Trade, Trade Policy, 1981; cited footnote 6, Chapter
[1.

27 (EEC) No. 3528/82 of 23 December 1982.
28 House of Lords Select Committee on the European Communities,

27th Report, 83-84: The Distribution, Servicing and Pricing of Motor Vehicles,
HMSQ, 1984; see footnote 6 to Chapter [V,

29 See the discussion in Chapter IV regarding the role of "parallel”
iports within the EEC.

30 J.0.No.Cl111/13, 21 Qct. 1972.
31 J.0. No. L343/19, 21 Dec. 1974, J.0. No. L 29/26, 3 Feb. 1975.

32 To examine the various proposals for "crisis cartels" in the EEC, and
the scope for such cartels under the Treaty of Rome (and under the Treaty of
Paris establishing the ECSC) is too detailed an issue to be discussed here. See
generally Commission Droit et Vie des Affaires de ['Université de Liege: Aides
et Mesures de Sauvegarde en Droit International Economique, Liege, 1979,
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35 Tumlir: "The New Protectionism. . .", see footnote 24, Chapter 1.

36 One may hope that the Leutwiler report, which comes down clearly
in favour of maintaining the existing rule of non-discrimination in the application
of Article XIX measures, will be the last word in the long and damaging debate
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on this issue. See GATT: Trade Policies For a Better Future, Geneva. March
1985, p. 43. See also the supplementary paper by Dr. [.G. Patel, 3 member of the
group chaired by Dr. Leutwiler, on "The Adjustment Problem".
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{photocopy). The footnote references in Cohen's paper provide an extensive
bibliography to the economic and legal literature on the "standards" issue in
trade policy. For Cohen's comments on the "export" of U.S. standards, see page
24,

10 See, for example, H.C. Eastman and S. Stykoet: The Tariff and

Competition in Canada, Macmillan of Canada, Toronto, 1964.

11 Gary Clyde Hufbauer and Joanna Sheiton Erb:  Subsidies in
International Trade, Washington, Institute for International Economics, 1984, at
D. 3, referring to a 1983 paper by Avinan Dixit.

12 Patent Act, Section 67.

13 For Alcon, see A.D. Neale and D.C. Goyder: The Anti-trust Laws of

the USA, Cambridge V.P., third edition. p. 105 and following; for Dupont ICI, see
United States vs ICI, ibid., p. 364 and following.

14 The writer shares this view.

15 This was the "Fulton-Rogers" understanding. This was later
supplanted by the "Basford-Mitchell” understanding.

16 This brief resumé is based on this writer's involvement; he was one
of the two note takers at the meeting referred to of the Joint Cabinet
Committee.

I7 The most important of the enquiries was that conducted by a House
of Commons Committee; there were also numerous inquiries by officials.

18 Report not yet available.

19 "Canada Says Drug Firms Transferred Profits Abroad"”, Wall Street

Journal, June 28, 1985.

20 The U.S. legislation on Domestic International Sales Corporations,
(DISC) and subsequently on Foreign International Sales Corporations, allowing
U.S. companies to take profits abroad rather in the United States, for export
activities, is a different, but related issue.
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21 "Mexico to Change Drug Law to Spur U.S. Trade Pact”, Wall Street
Journal, April 4, 1985. "EEC allows patent drug import ban" Times {London)
Dec. 19, 1985.

22 These issues are explored in Blair, op. cit. at page 61!; he notes the
recommendations of the Patent Congress of 1873, in favour of compulsory
licensing, and quotes Fritz Machlup's testimony to the U.S. Senate Committee on
the Judiciary in 1962, which was considering legislation to amend the anti-trust
laws with respect to drugs.

23 "Dupont Loses Round to Akzo in Patent Battle", Wall Street
Journal, Jan. 2, 1986; Laura Ran: "Netherlands dispute with U.S. looms over
fibre trade'" Financial Times (London). Jan. 10, 1986.

24 A subordinate issue, or an issue of a different kind, is raised by the
practice of the United States in handling private complaints of patent
infringement (and trademark infringement) by importation by a procedure
different from the disposition of such issues in domestic commerce. The
domestic courts (District Courts) handle cases of patent infringement in
domestic commerce; however, complaints in regard to imports are handled by
the International Trade Commission, where hearings are held by administrative
law judges, under Section 337 and 337a of the Tariff Act. While the ITC applies

" the same tests as would a domestic court in regard to determining the validity of

a U.S. patent, the framework of law regarding infringement, and the procedures,
is more favourable to the plaintiff under the ITC. The question of whether it is
appropriate, given the "national treatment' obligations of Article IIlI of the
GATT, to maintain such different rules and procedures, was the subject of a
Canadian complaint under the GATT conciliation procedures (Article XXIiD): the
Wallbank case. The panel report, which rejected the Canadian complaint, is
GATT L/5333 of June 11, 1982; the Canadian statement setting out the
disagreement with this report is C/W 1396, 14 Oct. 1982; the U.S. reply is
C/W/400 2 Nov. 1982. We shall, in the final chapter, note that Section 337 uses
some language, which, if given its full connotation, would make import
competition policy considerations, in some measure, into trade policy. For
Section 337 cases (which are largely alleged patent infringements) see USITC,
Office of the Administrative Law Judges: Comopendium of Section 337 Decisions
and the extensive discussion in Kaye, Plaia and Hertzberg, op. cit., Part Il.

25 See Financial Times (London), FT Commercial Law Reports. July 3,
1984 British Leyland vs Armstrong, Court of Appeal.

26 U.K., Office of Fair Trading, Report by the Director General, 2!
March 1984.

27 U.K. Monopolies and Mergers Commission: Ford Motor Company
Limited Cmnd. 9437, February 1985.

28 Kenneth Gooding: "EEC may compel Ford to grant body panel
licenses"” Financial Times (London), Nov. 2!, 1985; John Griffiths: "Brussels halt
action as Ford agrees to body panel licenses", Financial Times, Dec. 18, 1985.

29 See lain C. Baillie: "Design Copyright in the U.K."; Les Nouvelles,
March 1982, for a general discussion of these U.K. provisions. .
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30 Reform of the Law Relating to Copyright. Cmnd 8302, July 198i.
"Copyright/Very Green Paper" The Economist, July 18, [981.
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