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PREFACE.

This Edition of The Civil Code of Lower Canada has been
undertaken with the view of supplying a want felt by tho
Profession, and of rendering a general knowledge cf our L'uvs
more easily accessible to the public at large.

A few remarks are needed to complete the usefulness cf the
different parts of this publication, and, after these, it will not
be out of place to give a short statistical account cf the forma-
%ion and labours of the CodiGieation Commission.

THE AUTHORITIFS.

It is ‘important that the members of the legal profession
should know in what manner, and to what extent, tho -
authorities given at the foot of each article may bo of service
to them. TFirst, it must be remarked that they are merely
notes of the passages consulted in preparing each article.
They were furnished, in compliance with the law, to enable the
Judges, and the law officers of the Govemment, to see upon what
authority the articles were based, and were never intended for
permancnt publication as part of the Code. It was therefore
not deemed advisable to incur the labor and delay which would
have been involved in verifying and correcting them. In
their present condensed form, they have been reprinted . with
great care- from the First Edition' of the: Reports, which, in
this particular, is far more correct than the S¢éond. . In.the
‘latter edition the text alone had been rovised, while the
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authorities, had undergone no revision. The type, according
to the contract with tho printers, had been kept standing,
some portions of it for years, and had, therefore, been subject
- to the dangers, of meddling and of accident, which occur in
course of time, even in the most regularly conducted printing
houses, including, in this instance, a removal of the matter
from Quebec to Ottawa. For this reason, the present edition
will be found free from many errors contained in the French
pocket edition, in which the authorities are taken from the
Second Edition of the Reports.

Tt must not be supposed that all these authorities are in
support of the text; some arc directly opposed to the articles
above them. As already stated, they are the authorities con-
sulted by the Commissioners, and nothing more. In this edition,
moreover, aunthoritics given in the Reports under articles of old
law, have been in many instances transferred to the correspond-
ing articles of new law, (contained between brackets), whenever
it was considered that they might be of use, by saving the
trouble of a reference to the reports themselves.

It will be well also to notice that many authorities, from
statutes for instance, although law at the date of the rcporﬁix
containing them, were no longer so when the Code came into
force; and that others are no longer applicable by rcason of
the articles having been modified or changed by the Legislature.
Their application may however be traced by referring to the
article as it is drafted in the Reports.

Tue Svxopsis

is a revised edition of the onec alrcady published by the
writer, and which constitutes the main portion of the Précis
published in the French edition already alluded to.

TuE REFERENCES TO THE REPORTS

at the foot of each article, apply to the Second Edition of
these Reports, which was published in three numbers or
volumes. The Romap numerals indicate the volume, and the
figures are those of the page in which the article will be found.
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THE CONCORDAXCE

was prepared with much precaution in the first instance, and
has sinco been carefully revised. Itisintended to complete tho
connection hetween our Code on the one hand, and the Codo
Napoleon with its numerous commentators on the other, by
enabling readers of the latter to refer with facility to the
former. The converse references from our Code to the Code
Napoleon, will be found at the foot of the different articles.

THE SPECIAL REFERENCES.

These are by no means intendod to restrict the reading of the
Code to the articles cnumerated, or to enable any class of
persons to dispense with a knowledge of the other portions of
the work. Itis assumed that, even outside of Lower Canada,
every literate man in the Dominion ought to avail himself of
the means afforded him by our Quebec Code, to obtain a general
knowledge of the laws of the oldest of the Confederate Pro-
vinces. These references should therefore be understood to
be merely for the practical convenience of persons who may have
to refer more frequently to the articles enumerated, than to the
other parts of the Code. :

Tur INDEX
is based upon the Official Index just published by the Com-
mission, and has had the further benefit of a foew ¢orrections
and additions, after a very careful revision.

Tae ConIFICATION COMMISSION. .

The first step towards the Codification of our Laws was
the introduction, by the Henorable George Etienne Cartier,
Attorncy-General for Lower Canada, of a measure for that
purpose, which becamo law on the 10th Junme, 1857. (See
p- 3xxm.) This statute, however, for upwards of el,htecn
months, was not acted upon.

On the 4th Februdry 1859, the Hondrable Réné E I}douurd Caron,
one. of the Judges of the Court of Queen’s: Bench, at:Quebec,
- the Honorable Charles Dewey Day;.one-of the’ Judges. of: the’
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Suaperior Court, at Montreal, and the Ilonorable Augustin
Novbert Morin, one of the Judges of the same Court, at Quebec,
were appointed Commissioners.

On the 10th of the same mounth, Joseph Ubalde Baundry, Esq.,
an advocate of twenty-one years’ standing, then Clerk of the
Court of Appeals, and Thomas Icnnedy Ramsay, Isq., an ad-
vocate of over six years’ standing at the Montreal Bar, were
appointed Secretaries to the Commission.

On the 19th November, 1862, the present writer, who was
then an advocate of over twelve years’ standing, and practising
in Montreal, was appointed to replace Mr. Ramsay, whoso
connection with the Commission had ccased a short time
previously, in consequence of a quarrel between him-and the
Ministry of the day, which had originated in political causes.

On the 7th August, 1865, Mr. Baudry was appointed to the
Commissionership rendered vacant by the lamented death of
the Ifonorable A. N. Morin; and Mr. Baudry’s place as
Secrctary was filled by the appointment of the Ilonorable
Louis Siméon Morin, formerly Solicitor-General for Lower
Canada, and then an advocate of over twelve years’ standing at
Montreal. )

Some time elapsed before the Commission was fairly
organized, and a few months were taken up in making pre-
liminary preparations for the work ; such as tho climination of
whatever customary or statutory provisioﬂs of law had ceased
to be in foree,—the analysis of the jurisprudence of our courts
as established by reported decisions,—and the procuring, in
addition to the library at the disposal of the Commissioners,
of many works needed for their labors.

The Commisioners presented in all eight Reports on the Civil
Code. :

The 1st Report, dated 12th October, 1861, contained the draft
of tho title Of Obligations, which, because of its importance, as
being the basis of the greater portion of the whole Code, it had
been decided to commerice with. For the same reason, this
title was, even more than any of the others, the subject of
long and careful examination and discussion,
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The 2nd Report, 28th May, 1862, contained the whole of the
First Bool,

The 3rd Report, 24th December, 1862, contained tho whole of
the Second DBook, and the title Of Prescription.

The 4th Report, 25th February, 1863, presented the titles
Of Sale, Of Exchange, and Of Lease and IHire.

The 5th Report, 19th January, 1864, was composed cf the
lengthy and comprehensive titles Of Successions, Of Gifts inter
vivos and by Will, and Of Marringe Covenants.

The 6th Report, 8th July 1864, comprised the titles Of Mun-
date, Of Loan, Of Deposit, Of Partnership, Of Life-Rents, Of
Transaction, Of Gaming Contracts and Bets, Of Suretyship, Of
Pledge, Of Privileges and Hypothecs, Of Registration, and Of
Imprisonment.

The 7th Report, 25th November, 1864, presented the remain-
ing titles of the Code, namely, the whole of the Fourth Book.
It was accompanied by a Supplementary Report, mentioning
many corrections and changes, which, after a general revision
of all the previous reports, were deemed nceessary to be made.

On the 31st January, 1865, the Bill respecting the Civil Code
of Lower Canada (see p. XxxxvimL) was introduced, and the
Reports of the Commissioners, reprinted in a second cdition,
were laid before Parliament. On the 3rd February following,
this Bill, together with the Reports, was referred to a Sclect
Committee, composed of the following members : Ilon, Mr.
Atty. Gen. Cartier, Hon. Mr. Alleyn, Hon. Mr. Rose, IIon. Mr.
Dorion, Hon. Mr. Cauchon, lon. Mr. fluntington, Ilon. Mr. Sol.
Gen. Langevin, ITon. Mr. Abbott, Hon. Mr. Laframboise, Ilon.
Mr. Evanturel, and Mossrs. Dunkin, Archambault, Webb,
Geoffrion, Dufresne (Montcalm), Denis, Irvine, Joly, Tascherean,
Harwood, and De Niverville.

All these gentlemen were advocates, with the exception of
Messrs. Geoffrion, Dufresne, and Archambault, who belonged to
the notarial profession.

With the exception of a very few changes and additions
made in that part of the text which represented our actual
law, the Committee considered and discussed that portibq only,
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of the Reports which contained the Amendments suggested by
the Commissioners.

On the 15th of March, 1865, the Committee reported. On the
1st September following, the Bill passed the Lower House; on
the Gth, it passed the Legislative Council; and on the 8th, it
became law.

On the 23rd May, 1866, the Commissioners, after having em-
bodied in the text the amendments adopted by the legislature,
and made such changes as were necessary to render the other
portions of the Code consistent with these changes, and after
having revised and corrected the work throughout, made their
fnal Report, and presented the Civil Code of Lower Canada in
the form in which it now is.

On the 26th of the same month, the Governor’s proclamation
issued, fixing the 1st of August, 1866, as the day cn which
the Civil Code should come into force.

According to the manncr adopted by the Commissioners for
performing their worlk, different portions of the Code were
drafted by each of them. Copies of the draft thus prepared by
one were furnished to the others, and, after being examined by
them individually, it was brought before formal meetings of the
Commissioners, at which the Secretaries were also present. At
these meetings, each article was separately considered and dis-
cussed, and was either adopted, rcjected, or modified, according
to the conclusions arrived at. This mode of dividing the work,
although perhaps unavoidable, has caused a want of uniformity
in the style of the Code; an imperfection which it shares,
however, in cozamon with the Code Napolgon. Thus; a portion
of the work was originally prepared in English, and, of the
portion prepared in French, the titles Of Gifts inter vivos and
by Will, and Of Prescription, were drafted by onme hand, the
titles Of Privileges and Hypothecs, and Of Registration, by a
second, while another hand, again, drafted the remainder.

Although- both texts are ecqually law, it may be inter-
esting, and in some instances, perhaps, useful to know, for
purposcs of interpretation, which was at first the original and
which the {ranslation. It may, therefore, he mentioned thatthe



PREFACE. 1x

Third Book, with the exception of the titles Of Successions, Of
Gifts inter vivos and by Will, Of Marriage Covenants, Of
Suretyship, Of Privileges and Hypothecs, Of Registration, and
Of Prescription, and the whole of the Fourth Book, were
drafted in English.

The translations were made by one or other of the Secretaries,
according to the language into which the draft had to be con-
verted. They were carefully examined by the Commissioner
who had prepared the original, and were afterwards read
article by article at the meetings of the Commissioners, and
subjected to such alterations as were deemed necessary. The
conversion into English, of those titles, especially, which are
derived from the old French-law, was not unattended with
difficulties, and to overcome these the terms of the Scotch law
were in many instances made use of.

The law of -1857 provided that the Reports of the Com-
missioners, as they appeared from time to time, should be sub-
mitted to each of the Judges of Lower Canada for his remarks
and suggestions. Mr. Justice Winter, of Gaspe, with the con-
currence of Mr. Justice Thompson, of New Carlisle, furnished
obscrvations upon the first two Reports. With this exception,
this provision of the statute was not complied with. Mr.
Justice Meredith, however, now .Chief-Justice of the Superior
Court, by means of notes occasionally handed in, and of
frequent personal interviews with the Commissioners, manifested
an interest in the work throughout.

Beyond what has just been mentioned, the only observations,
of any consequence, on the work the Commissioners, (so far
as the writer knows), were,—a carefully written pamphlet by
Thomas Ritchie, Esq., containing observations upon the title
Of Obligations,—a newspaper article written by Mr. Hervicux,
Registrar for the County of Terrcbonne, containing remarks
on some of the provisions of ‘the title Of Registration,—four
articles in the Revue Canadienne over the signature of E. I,
Dec Bellefeuille, Esq., discussing the provisions of the Draft
respecting Marriage and Civil Death, from a religions point of
view, and,—a series of articles written in the Journal de Quebec,
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by C. F. 8. Langelier, L. L. D., professor of Roman Law at
Laval University, forming a commentary upon the First Book
of the Draft, as published by the Commissioners.

The same Commissicners have since preparcd the Code of
Ciril Procedure cf Lower Canada. This Code, too, has been
enacted by Parliament, and the proclamation bringing it into
force is daily expected to issuc. The Commission is virtually
a‘anend, and the Country has reason to congratulate itself that,
notwithstanding the difficultics and uncertainties attending so
long and arduous a task, the undertaking has at length been
crowned with suecess. The English speaking residents of
Lower Canada may now enjoy the satisfaction of at last
possessing in their own languago the laws by which they are
governed, and the Province of Quebee will bring with herinto
the Confederation a system of laws of which she may be justly
proud ; =a system mainly founded on the stcadfast, time-
honored and equitable principles of the Civil Law, and which
not only merits admiration and respect, but presents a worthy
model for legislation elsewhere.

MoNTREAL, 20th June, 1867, T. McC.
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SYNOPSIS

OF THE

CHANGES IN THE LAW

EFFECTED BY

THE CIVIL CODE OF LOWER CANADA.

I.

The completion of the Civil
Code cf Lower Canada is an
event which forms an epoch in
our history, and is suggestive
of many considerations.

In the retrospect, it brings to
mind the long and arduous
labor, the study, research and
learning bestowed upon the
work, by the eminent legists
entrusted with its claboration;
it announces the successful
attainment of o result, aimed at
by the enlightened patriotism,
and achieved by the ability and
persevering energy of a states-
man whoso name must ever re-
main connected with the Code;
and it presents to us our civil
laws rescued from antiquity
and chaos, and embodied in a
form which renders them ac-
cossible and intelligible to all
clas s of the people whose
rig;u.s and property they con-
trol.

Prospectively, the Civil Code
promises uniformity of juris-

prudence, which contributes ta
diminish litigation and add to
the stability and security of our
civil rights. It offers great.
additional means of legal edu-
cation, from which may bo
expected a higher standard of
professional cxcellence. It will
ensure among the individual
members of society a more in-
timato acquaintance with their
reciprocal rights and obliga-
tions, tending to increase and
facilitate business relations,and
to promote the material wel-
fare of the community. More-
over, as a conservatory barrser
against tho continual inroads cf
fragmentary legislation, it is
an carnest of stability in the
law itsclf.

In view of a union of the
British American provinces, the
codification of our laws is per-
haps better calculated than
any other available means to
secure to Lower Canada an
advantage which the proposed
plan of confederation appeare
to have already -contemplated,
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that of heing the standard of
assimilation” and unity, and c¢f

entering into new political .

relations without undergoing
disturbing alterations in her
laws or institutions.

Such are the main features
presented by the Civil Code,
regarded as an embodiment of
existing laws; but it has yet
other advantages as a work of
legislation, inasmuch as it in-
troduces numerous and import-
ant amendments, intended for
the most part to improve our
law as a system, and to adapt
it more perfectly to our present
state of socicty.

It is cvidently of great im-
portance, that when the Code
comes into foree, these changes
in the law should be known
beforchand, at least to the pro-
fession, if not tothe community
at large. They are distinguish-
ed in the Code by their inser-
tion between brackets. But,as
the former law corresponding
with them, as exhibited in the
Draft, has disappeared, a pre-
vious knowledge of it is neces-
sary in order to understand
clearly the difference between
the old and new rules; and, as
the observations made by the
Commissioners, in reporting
upon these amendments, no
longer accompany the text, a
like difficulty exists in ascer-
taining the reasons which sug-
gested each particular amend-
ment.

To obviate these difficulties,
and to furnish a prompt and an
easy method of becoming ac-
quainted with the new legisla-
tion of the Code, the following
synopsis has been written.

Great care has been taken to
presentassuccinetly andclearly
as possible all the changes in-
troduced by the Code, classify-
ing themn according to their
character and motives, and
referring in cvery case to the
number cf the article contain-
ing the amendment.

Of these changes generally,
it may he remarked at the out-
set that they are nct cf a sub-
versive character, or likely to
disturb existing relations, cr to
clash with prevailing notions.
They arc on the contrary c¢f a
naturo to harmonize with the
ideas of the presentday, andto
adapt our ancient laws to the
ckanges which since their date
society itself has undergone.

It is one of the characteris-
ties of tho oldenlegislation that
it appears to have had in view
Things before Persons. The
conservative spirit cf the law
scems to have clung to immove-
ables as the safest basis of
social stability, and its policy
tended to restrictrather than to
encourage the conveyance of
real estate. Ilence the numer-
ous distinctions cf property and
the different rules of law to
which Persons were subject in
respect of each kind cf Thing.
Ilence too, tho old rule “ Tradi-
tionibus non nudis pactis domi-
ni@ rerum transferuntur,” and
similar maxims. Hence alsotho
facilities aflorded for getting
back alienated property by
means of retraits, rémérés, and
restitutions.

On the other hand, in modern
socicty the frequency and mul-
tiplicity of transactions have
become so great that real pro-
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m

perty new changes hands as | to remarry, could nct seitle by

rapidly as mecveables did fer-

merly. Agreements and pro-
miscs are practically dealtwith
as representing the chjects to
which they relate. The ton-
deney of the age is to make
Things subservient td Persons,
and to bring immovecables as
well as all cther things under
complete subjecticn to the will
«f man, without any other
restriction than a due regard
for the rights and interests of
others.

In order toadapt the oldlaw
to the new state of society the
Code has introduced a number
of new provisions. Some of
these are intended to facilitate
the free exercise of man’s
dominion over property. Some,
by rendering contracts and
other expressions cf man’s will
delnitive and reliable, are cal-
culated to furnish clements of
stability, for which formerly
the nature of immoveable pro-
perty was relied upon. Others
tend to protect the rights of
third parties; while some again
arc merely intended to remedy
de cicncies or defects in pre-
vious laws.

IL

Taking these different cate-
gorics in the order in which
they have just been mentioned,
the changes to be first noticed
are thoso which relate to the
FRCE DISPCSAL OF PROPERTY.

These may be enumerated as
follows :

Under the Edit des secondes
noces, in force here, a widower,
having children and intending

g'ft, vpen the wife Le was
about to take, any mero thana
very limited portion cf his pro-
pecty. He might, hewever,
s:thjest to a comparatively
slight restriction, g.ve away
his property to a stranger, or
will it away cntirely, without
any restriction whatever, cven
to his second wife. This ano-
maly is removed for the fature
by articlo 7G4, which abolishes
the provisions of the Edict, and
has the further advantage of
favoring marriage.

Hitherto gifts made in favor
of an ascendant, who had been
tutor or curator to the donor,
were null if the ascendant hud
remarried, or they became so
if ho afterwards married before
the death of the donor. This
double restriction, upon the
disposal of property and upon
second marriages, is removed
by article 767,

Gifts could not legally be
made in favor of persons with
whom the donor had lived in
concubinage, nor in favor cf the
donor’s incestuous or adulterine
children ; andillegitimate chil-
dren, not incestuous or adulter-
ine, could only receive from
their parents to a very limited
extent. These restrictions are
in a great measure removed by
article 968, which places ille-
gitimate children, not incestu-
ous or adulterine, upon the
same footing, as regards gifts,
as other persons, and . allows
concubinaries to mako gifts in
favor of each other when they
are contracting marriage; a
provision which certainly ap-
pears to be more consistent
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with morality than the former
rule.

Gifts made in favor of the
spiritual, medical, or legal
advisers of the donor, were
liable to be reduccd or set
aside, upon the presumption of
their having been obtained by
undue influence. This pre-
sumption has no longer “any
foundation, and as, even in the
matter of wills, where there
might sometimes he cause for
it, it is no longer recognized,
it is properly abolished by
artiele 7G9. Under this article,
unduoe influence, in these as in
all other cases, must be proved.

According to the ancicnt law,
children were entitled, not-
withstanding any previous dis-
gosals by will or by gift, to one

alf of the share they would
have had in the succession of
their parents, had no will or
gift been made. All gifts and
legacics were liable to contri-
bute to this legitim, and were
therefore in so far subject to be
annulled. Tho statute of 1801
removed this reservation with
regard to legacies, and some
were of opinion that its provi-
sions extended by implieation
to gifts likewise. All uncer-
tainty upon this point is
removed by article 775, which
abolishes legitim,

Gifts of moveables, notimme-
diately delivered, were not
valid under tho old law unless
the deed contained or was
accompanied by an enumera-
tion of the property given.
Articlo 786 dispenses with this
formality, and article 788 adds
further facility for the convey-
ance of property by gift, by
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providing that the acceptance
of a gift needs no longer to be
in express terms, but may he
inferred from the deed or from
circumstances.

The intention of a tcstator,
or of a donor, to prevent the
property bequeathed or given
from being alienzted by the
legatee or the domee, had no
cffect under our former law
unless tho deed mentioned somo
sufficient motive for such inten-
tion, orimposed some penalty in
case of non-ful’iment. Article
972 frees prohibitions to alien-
ate from these obstructive for-
malities.

Article 1267 allows minors,
provided they are duly assisted,
to make in their contracts of
marriage all such agrecments
or gifts, in favor of their future
consorts or children, as con-
tracts of this nature admit of.
Our former law restricted their
right in this respect to certain
portions of their property.
Although the article has chief-
ly in view the favoring of con-
tracts of marriage, its effect is
also to assist the free disposal
of nronerty, and it hes far°
convenience heen included in
the present category.

But the most important
change introduced by the Code
in connection with the freo dis-
posal of property, is the adop-
tion of the principle that
consent alone suflices, without
Gelivery, to convey ownership.
‘Chis new ruloe of law, in direct
opposition to the old familiar
maxim “traditionibusnonnudis
pactis, &e..”” and especially its
application in positive terms
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even to third parties, ercated | juris et de jure. Article 1025

at first some alarm in the

nainds of persons who had not |
i however, in the interest of third

brought to bear upen the sub-
jeet as much study, knowledge,
and refiection as the Codifica-
tion Commissioners had done.
Among these was the Quechec
Board of Trade, which, in a
petition to the Legislature,
objected to the then proposed
amendment “ as tending inju-
riously to affect the interosts of
third parties, by offering in-
ducements and faeilities for
seeret and fraudulent transfers
of property.” That these fears
wero groundless is sufficiently
shown by the experience of cver
fifty ycars in France, where
the courts have peisistently
maintained the new doctrine in
its full extent, notwithstanding
the doubtful wording cf the
Code Napoleon as regards
third parties. That the rule is
not a dangerous one may also
be inferred from the fact cf its
being adopted in the Code of
Louitiana and in the Codes of
several of the States of Europe,
and {rom its inoro recent cnact-
ment in England by the impe-
rial statutes of 1856, chapters
60 and 97. Practically, the
only differenco between the
two systems is, that undor
the Code the want of delivery
cannot be invoked against a
purchaser in good faith; that
against a purchaser in bad
faith, the well established rule
that fraud must be proved
obtains in this as in other
cases; and that the absence of
delivery, although it may afford
strong evidence of fraud, can-
not constitute a presumption

lays down the principle. Its
application to immoveables is,

parties, subjected by articie
1027 to tho provisions cf tho
Ccde concerning registration.
The same article also declarcs,
as regards movcables, that cf
two purchasérs of the same
thing, from the same owner,
the ono who is in bona fide
possession of it shall be deemed
owner. Tho reasons of this
exception are the almost impos-
sibility of following a moveable
when it passes through many
hands, tho inconvenience and
expense cf annulling the scve-
ral transactions by which it
was transferred, and the con-
sequent embarrassment of com-
mercial dealings.

The sufficiency of consent
without delivery is applied to
Gifts by article 777, and by
article 995. The former de-
clares declivery unnecessary,
and gives dences, whese deeds
are registered before the donor’s
death, a right to claim from his
heirs things given but not yet
delivered. Tho latter declares
acceptance, without delivery,
sufficient to complete gifts inter
vivos.

Article 1472 applies the
same rule to Sale, which it con-
sequently defines as a contract
by which & man gizes a thing
for a price, &c., instead of, as
formerly, a contract by which
a man obliges himself to give
the enjoyment of a thing, &e.
As a corollary of this definition
it follows that a person cannot
sell what does not belong to
him, and that, if he does, he is
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liable in damages towards any
purchaser ignorant of the fact.
This is decclared in article
1487. But, in order to avoid
practical inconvenience, article
1488 admits the validity of the
sale when the matter is com-
mercial, or when the vendor
afterwards becomes owner of
the thing. It also retains the
rules of the old law with respect
to things lost or stolen. These,
when bought at a judicial sale,
cannot be reclaimed, and when
bought in a fair or market, at
a public sale, or from a trader
dealing in similar articles, can
only be reclaimed upon reim-
bursing tho price paid for them.

Following out the same prin-
ciple, article 1493 decclares
that the vendor’s consent to the
buyer’s removal of the thing
sold, when there is nothing to
hinder such removal, is suffi-
ciend to satisfy the obligation to
deliver. Article 1570 renders
the sale of debts and rights of
action perfect, between the
buyer and the seller, by the
completion of the tiile, if au-
thentic, or the delivery of it, if
it is under private signature.
And article 1579 obliges a
person who sells a right of
succession, without specifying
the property of which it con-
sists, to warrant his right as
heir. Under the old law he
only warranted the existence
of the suecession.

Under article 1596, Ex-
change, like Sale, is completed
by consent alone.

Anothier branch of the law
in wh'ch important changes
havo been made with the view
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of facilitating the disposal of
property, is that relating to
Wills. The formalitics attend-
ing these acts have been sim-
pliied, and the English and
the French forms have been
more nearly assimilated.

Thus, article 8§43 simplifes
the French form by dispensing
with the formality of dictation,
(dicté et nommé), and the read-
ing over of the will a second
time ; and article 844, as re-
gards the same form of wills,
allows aliens to be witnesses,
and requires that the witnesses
shall be of full age. In the
latter particular there is a
slight restriction, not found in
the old law which allowed
persons over twenty years of
age to be witnesses. When the
age of majority was twenty-
five ycars, there was some
reason for admitting witnesses
under that age and above
twenty, but since the full age
has been fixed at twenty-one
the reason has no longer the
same force. It is almost use-
less to make a special category
of persons between the ages of
twenty and twenty-one, and
this rule, requiring the wit-
nesses to be of full age, has,
moreover, the advantage of
being the same as that which
applies to wills in the English
form.

Under our former law a will
could not be executed before
notaries who were related or
allied to the testator to the
degree of cousins-german in-
clusively, nor before notaries
and witnesses zery nearly re-
lated or allied to one another.
Article 845 gives:a more simple
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and definite rule, by removing
altogether the incompetency of
witnesses by reason of relation-
ship or alliance, and restricting
the prohibition, as regards
notaries, to those who are relat-
edor allied to the testator, or to
cach other, in the direct line,
or in the degree of uncle,
brother, or nephew.

Hitherto legacies made in
favor of the notaries or wit-
nesses hefore whom a will was
exceated, or of their relations
or conncctions to the degree
of cousins-german inclusively,
were not only null, hut had the
effcct of annulling the whole
will. Under article 846, this
nullity is limited, as regards
the legacies, to those made in
favor of the notaries or wit-
nesses, of the wife of any such
notary or witness, or of any
relation of his in the first
degree, and, as regards the
remainder of the will, is done
away with; the nullity of the
legacy no longer entailing that
of the whole will.

Article 853 contains similar
provisions respecting wills in
the English form, except that,
as females may be witnesses to
these wills, husbands of wit-
nesses are added to the cate-
gory of those to whom legacies
cannot validly be made.

Article 847 provides a mode
by which deaf mutes, and
others who cannot speak, may
make wills in the authentic or
French form. The amendment
was only nceded for wills in
this form, as the cxisting law
already afforded these persons
the means of making wills in
the holograph form, (art. 850),

1
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or according to the form derived
from the laws of England (art.
852.)

Article 831 cnacts that, in
wills in the English form, the
two witnesses must attest the
signature at the same time,
and the testator must produce
the will, and acknowledge his
signature to it, in their pre-
sence. Under the old law the
witnesses did not require to
attest the will at the same time,
nor was the same acknowledg-
ment necessary. This article
moreover subjects moveable
property to the same formali-
ties as immoveable property,
though formerly it might, ac-
cording to the English form, be
willed by means of any writing
of a nature to indicate the in-
tentions of the testator. These
provisions, viewed in relation
to wills in the English form
only, are certainly restrictive,
but considered in relation to
the subjeet of wills generally,
and as an approXimation to
the authentic form, they con-
tribute to simplify our double
system, and by this means in-
directly facilitate the disposal
of property. For thesc reasons
they have been mentioned
under their present head.

Other provisions adapted to
facilitate the disposal of pro-
perty, (rights and claims being
considered as such,) are to be
found in article 1155, which
allows conventional subroga-
tions to be made by private
writings, and provides that
such subrogations shall become
effectnal against third parties
by means of registration. The
old law required that subro-
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gations should be made by
authentic deeds.

IIL.

The next class of changes
to he noticed consists of those
which have in view the Stani-
LITY OF RIGHTS.

Under this head are com-
prised such provisions as are
intended to maintain contracts
in their integrity, and such as
tend to preserve established
relations, either by limiting the
actions which might disturh
them, or by shortening pre-
seriptions and simplifying the
rules which apply to them.

With a view to the integrity
of contracte, minors and inter-
dicted persons arc no longer
relievable from their acts, when
they have been legally assisted.
Tt was no doubt considered that
such persons are sufficiently
protected by the formalities
without which their interests
cannot be affected, by the
presumed knewledge and inte-
grity of the tutors or curators
appointed to represent them,
and by the rccourse which
they have against these repre-
seutatives. Thus, article 301
deelares that minors are not
relievable from the acceptance
or renunciation of successions;
but in order to protect them,
on the other hand, it provides
that tutors shall no longer ac-
cept or renounce successions for
their pupils, without judicial
authorization and the advice
of a family council. Similar
provisions are contained in
article 1341, with regard to
the acocptance of community
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by a minor wife surviving her
hushand ; in article 307, as
regards transaction; in article
792, with regard to the ac-
ceptance or renunciation of
gifts; and in article 1010,
with respect to contracts for
the alienation of real property,
or the partition of successions.
Minors duly assisted, though
not generally relicvable from
stipulations contained in their
contracts of marriage, were so
when the gifts or advantages
were excessive ;3 hut article
1006 no longer recognizes any
exception, and these stipula-
tions arc now as effectual as
those made by persons of full
age. Under article 319 eman-
cipated minors are no longer
relievable from any acts which
the law allows them to perform,
cxcept in so far as persons of
full age would be; and under
article 1551, minority does
not suspend the lapse of the
period within which a right of
redemption must be exercised.

Although in some of the
foregoing articles interdicted
persons arc not mentioned with
minors, the same rule should
apply to both, and article
343 declares this by necessary
implication, if not in express
terms.

As to persons of full age,
they can no longer avaid their
contracts on the ground of
lesion. Such is the enactment
of article 1012; and article
751 prevents them from doing
so even in the case of partitions
of succession.

As further tending to estab-
lish the system of integrity of
contracts, by making thewm as
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binding as possible upon the
partics, article 1076 provides
that the sum stipulated in a
contract, as damages for its
non-performance, is no longer
liable to be modified by the
court, although, if the contrary
has not been specially agreed
upon, it permits a reduction in
cases where the 'contract has
heen heneficially performed in
part, and where the time for
the performance is not material.
Similar provisions are contain-
cd in article 1135, with respect
to the penalty stipulated for
the inexccution of the contract;
and article 1149 deprives the
Circuit Court and Commis-
sioners’ Courts of their power of
ordering sums actually payable
to bo paid by instalments,
without the consent of the
creditor.

Under article 1663 the
alicnation of property leased
no longer annuls the lease,
unless the lease contains a
speeial stipulation to that effect
and is registered. But article
1664 provides that if under
such stipulation the lessee is
expelled, he cannot recover
damages, unless he has ex-
pressly reserved the right to
do so.

Article 1186 conforms to
the same principle of binding
parties to perform what they
have undertaken, by enacting
that the amount paid by a
surety for his release shall no
longer go in reduction of the
amount due by the principal
debtor. It may, however, be
imputed in discharge of the
cosureties, in cases where they
have a recoursec against the
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one released, and to the extent
of that recourse.

In sales of immoveables, the
right of dissolution for non-
payment of price, and in gifts
of immoveables, the right of
revocation for non-fulfilment of
conditions, were rights which,
under the former law, though
not stipulated in the contract,
might at any time put an end
to it. In order that the in-
tegrity of contracts should not
be affected by rights which are
not stipulated by them, and
that third parties should he
protected in all dealings based
upon such contracts, articles
816, for Gift, and 1536, for
Sale, provide that these rights
shall no longer be exercised
unless they are expressly re-
served in the deed. When so
reserved, they are similar in
many respects to the stipulated
right of redemption of immove-
ables sold. All three are limit-
cd as to their duration; their
exercise is kept within the
terms of the contract; and they
are governed by similar rules.
Some of these rules are in
amendment of the former law.
Thus, article 816 subjects the
revocation of gifts for non-ful-
filment of conditions to the
same rules as the dissolution
of sale for non-payment of the
price, and does away with the
necessity of obtaining a preli-
minary judgment condemning
the donee to fulfil the con-
ditions imposed by the gift.
Article 1538 declaree that the
Jjudgment dissolving a sale for
non-payment of price must be
absolute, instead of, as for-
merly, granting delay for the
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payment, and only becoming
absolute when such delay had
expired. So long, however, as
the judgment has not been
given, the buyer may prevent
its being rendered by paying
the price with interest and costs
of suit. Article 1542, con-
trary to the old rule, provides
that a suit brought for the
price is not a waiver of the
right to dissolve the sale for
non-payment ; and article 1537
subjects this right of dissolu-
tion to the rules relating to
the right of redemption, which
are contained in subsequent
articles ; among these, articles
1548, 1549, 1550 and 1551,
contain new law. Article 1548
forbids any stipulation of.a
right of redemption for a period
excceding ten years, and re-
duces to ten years any longer
term stipulated. Artitle 1549
cnacts that the term stipulated
must be strictly observed and
cannot be extended by the
court ; formerly the right was
not lost by the expiration of
the period agreed upon, and it
had to be declared extinct by
a formal judgment. Article
1550 makes the buyer absolute
owner of the thing if the seller
fails to cxercise his right of
redemption within the stipu-
lated time. Article 1551, which
hasalready been noticed, enacts
that the period agreed upon
runs even against minors and
other incapable persons. For-
merly these rights were pre-
scribed by thirty years, but by
article 2248 no prescription is
required, as they are abso-
lutely limited, either by the
legal term of ten years, or hy

any shorter term stipulated.

Another cause of defeasance
was the subsequent birth of
children to a donor, by means
of which the gift became null.
Under article 812 a gift can
no longer be annulled by this
means, unless the deed con-
tains a stipulation to that cffect.
The opinions and habits of
former times may perhaps have
justified a presumption that
gifts were tacitly understood
between the parties to be sub-
Jjeet to this resolutive condition,
but at the present day no such
agreement would cnter tacitly
into the minds of the contract-
ing parties. The right of an-
nulling the contract for such a
causc being therefore contrary
to the real intention of the
parties, and, moreover, inju-
rious to the interests of third
parties in their relations with
tho donece, it has very pro-
perly been abrogated.

Under the old law the pro-
perty belonging to a substi-
tution was liable to a sub-
sidiary recourse which the wife
of the institute could exercise
against it, for securing her
dower or her dowry. This rule
was founded upon a presump-
tion that the grantor of the
substitution had in view the
advantage of the institute
rather than that of the substi-
tute, and was therefore willing.
to promote the marriage inter-
ests of the former in preference
to the direct interests of the
latter. The correctness of this
presumption even under the
ancient system might well be
questioned, but it is certainly
no longer applicable to our
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present usage, acccording to
which the substitute is gen-
crally the party whose hencfit
is chiefly in view. Article 934
accordingly does away with
this liability, and so far main-
tains the integrity of the sub-
stitution.

Another presumption tend-
ing to annul, if not a contract,
at least the written expression
of a man’s intentions respect-
ing his property, was that in
virtue of which legacies were
deemed to be revoked when,
subsequently to the will,
cnmity, to certain degrees, had
sprung up between the testa-
tor and the legatee. This is
another of those presumptions
which have ceased to be well
founded. The correct infer-
ence at the present day would
be, that if the enmity had the
cffect of changing the testator’s
intentions it would also cause
him to revoke the legacy in
an express manner. Article
893 accordingly declares that
cnmity does not establish a
presumption of revocatiod.

The provisions which have
in view the maintenance of
established relations embrace
the whole subject of pre-
seriptions, whether aequirendi
causd, or liberandi causd, or,
according to the language of
the Code, adopting that of the
Scotch Law, whether positive
or negative, These provisions
tend to attain their objeet,
some by creating limitations
where none before existed,
some by shortening preserip-
tions already existing under
the previous law, and others
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by extending or by simplifying
the rules of prescription, so as
to secure greater uniformity
and the moro easy acquirement
of prescriptive rights.

New limitations are intro-
duced by the following six
articles. Article 149, in the
case of marriages contracted
in crror or without free consent,
provides that no action to annul
the contract shall be brought,
if cohabitation has continued
for six months after the party
has acquired full liberty, or
has become aware of the error.
Article 151, in the casc of
minors contracting marriage
without the necessary consent
and formalitics, provides that
the persons whosc consent was
necessary cannot demand the
nullity of the marriage if, after
becoming aware of its having
taken place, they have allowed
six months to clapse without
making any complaint. These
marriages, now as formerly,
become valid when cven tacitly
approved, but as the lapse of

| time from which a tacit appro-

val might bhe inferred was not
fixed, a specific limitation was
evidently desirable.  Article
223 limits to the term of
two months a husband’s right
to disown a child ‘born to
him during his marriage; and
article 224 extends this pro-
vision to the husband’s heirs.
Article 423 limits to one year
the right of a proprictor to
reclaim any distinguishablo
portion of his land which by
the sudden force of a river or
stream has been carried on
to the property of another.
Under the old law he could not
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reclaim it when by length of
time it had become apparently
incorporated with the adjoin-
ing property. This rule was
indefinite, and is advantage-
ously replaced by that of the
Code. Lastly, article 1040
declares that contracts entered
into by dchtors in fraud of
their creditors cannot be sct
aside at the suit of the latter,
unless the action is brought
within a ycar from the dis-
covery of the fraud.

The shortening of preserip-
tions was not only desirable
generally for the Dbetter pre-
servation of established rela-
tions, hut it had become expe-
dient in some instances from
the improved means of modern
travelling and correspondence.
All parts of the world are now
brought into closer connection,
and the obstacles of distance
and delay have heen compara-
tively removed. Absences are
now so usual and so frequent
that they no longer call for
exceptional legislation, and
they so slightly interrupt home
relations that absentees have
ceased to require years of
delay for their protection. The
ten extra ycars formerly al-
lowed to absentees in the mat-
ter of prescription have there-
fore heen dispensed with, and
the old preseription of ten years
entre présents, or twenty years
entre absents, is mow simply
one of ten ycars without dis-
tinction. The articles which
have been framed in confor-
mity with this change are
2206, 21251, W52, 2254,
2255, 2256, 2257.

The privilege which the
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church and religious houses
formerly enjoyed, of not being
preseribed against by any time
less than forty years, is abo-
lished, for the same reasons
as those above given, and,
under article 2218, preserip-
tion may now be acquired
against them by thirty years,
as against other persons. Im-
memorial or eentenary pre-
scription has also, by article
2245, been abolished, and the
cffects resulting from it are
attributed to that of thirty
years ; and article 270 extends
this provision even to preserip-
tions begun hefore the Code
comes into force.

Article 1116 provides that a
joint and several debtor from
whom the creditor has con-
tinued, during ten years, and
without reservation, to receive
a separate sharo of arrears or
interest, is relieved from his
joint and several liability, cven
for future arrears or interest,
or for the capital itself. The
period was formerly thirty
years; but with us the ten
years is quite sufficient to estab-
lish a presumption of the cre-
ditor’s acquiescence, and the
shortening of the term is in
conformity with the general
policy of the Code in matters
of prescription.

Article 250 establishes a
uniform negative prescription
of five years for all arrcars of
rents, rent, interest, and natural
and civil fruits generally. Con-
stituted rents were already
subjeet to this limitation, but
all the other arrcars were
only preseribed by thirty years.
Uniformity and the mainten~
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ance of existing relations are
not the only motives of this
amendment ; another reason is
founded upon the fact that the
conventional rate of interest is
no longer restricted, and that
the cvil of allowing arrears to
acenmulate is in consequence
the more to he apprehended.
The time of nearly all the
shorter negative preseriptions
has been reduced, and they
have heen conveniently class-
ificd by articles 2260, 2’61
and 2262, .
Thus, article 2260 cnumer-
ates the actions which will he
now preseribed by five years.
It includes some which were
formerly subject to a different
limitation and with respect to
which consequently the law is
changed. These are: 1. The
action of mnotaries for profes-
sional remuncration. Formerly
there was no other limitation
than the general preseription
by thirty years. 2. The action
against attorneys, notaries and
Judicial depositaries, for the
recovery of papers and titles.
Under the old law this action
was preseribed by five years
from the end of the proceed-
ings, when the documents had
served, hut only by ten years
from their reception, when they
had not been produced, or the
proceedings were mnot ended.
The change consists in fixing
the period at five years in
cither case. 3. Actions upon
claims of a commercial nature.
This aholishes the former six
years prescription, and sub-
stitutes the ~period already
allowed for actions upon bills
and notes, 4. All actions upon

m

sales  of moveable effects.
Claims of this kind between
traders, or between traders and
non-traders, wonld fall under
the preceding category as com-
mereial matters, but the article
goes further, and, by specially
including sales between non-
traders, cxtends this preserip-
tion to all sales whatever of
moveable effects. 5. Actions
for hire of labor, or for the
price of manunal, professional
or intellectual work and mate-
rials furnished, except such as
are hereinafter mentioned as
being subject to a still shorter
prescription.  These actions
under the former law, would
have heen preseribed by six
years or by thirty.

Article 2:261 cnumerates the
actions to which the Code
applies a preseription of two
years. 1. Actions for seduc-
tion or lying-in expenses. The
former period was five years.
2. Actions for damages result-
ing from offences or quasi-
offences, whenever other pro-
visions do not apply; these
formerly lasted six years. 3.
Actions for wages of workmen,
not reputed domestics, and who
are hired for a ycar or more.
Under tho 0ld law these actions
wero preseribed by six or by
thirty years, according as the
matter was of a commercial
nature or not. 4. Actions for
sums due schoolmasters and
teachers, for tuition and hoard
and lodging furnished by them.
The old law reguired only onv
year.

Article 2262 enumerates the
actions which are subjected to
a prescription of one year.
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Those in which that period
changes the previous law are :
1. Actions for bodily injury,
not provided for by special
laws. These actions formerly
came under the general pre-
seription by thirty years. 2.
Actions for wages of domestic
or farm servants, merchants’
clerks, and other employees
hired for Jess than a yecar.
Merchants’ clerks were formerly
subject to the six years pre-
seription, and the servants or
employees had a right to re-
cover for one ycar besides the
current year or month, accord-
ing to whether they were hired
by the year or by the month.

The articles to be next ex-
plained are those which tend
to produce greater simplicity,
uniformity, or facility, in the
matter of preseriptions.

As regards the prescription
of moveables and personal
actions under our former law,
different rules obtained. In
commercial matters the English
rule governed, by which they
were subjected to the lex fors ;
in all other matters the French
rule prevailed, which subjected
them to the law of the domicile
of the debtor or the possessor.
Then as to the admissibility of|
forcign or partly foreign pre-
scription, the law was also
different, according to whether
‘the matter was commercial or
not.

Articles 2190 and 2191,
partaking of both systems, have
adopted a uniform rule, appli-
cable to moveables and to per-
sounal actions generally, whether
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and subjecting them to the
lex fori. Under the former
article prescription entirely
acquired under foreign law,
hefore the possessor or debtor
was domiciled here, may be
invoked, if the canse of action
did not arise, or the deht was
not stipulated payable, in
Lower Canada; and preserip-
tions partly acquired under a
forcign law may, under the
same restrictions, be invoked,
provided they have begun
abroad and are completed
under our own law. Pre-
seriptions entirely acquired in
Lower Canada may he invoked,
dating from the maturity of the
obligation, when the cause of
action arises, or the debt is
stipulated to be paid, or the
debtor, at the time of the
maturity, had his domicile, in
Lower Canada; and in other
cases, from the time when he
becomes domiciled in that por-
tion of the Province. Under
the latter of these articles, pre-
scriptions hegun under the law
of Lower Canada must be com-
pleted under the same law,
without prejudice’ to those
acquired wholly or in part
under foreign law in confor-
mity with the preceding article.

Under our former law pos-
session obtained by violent or
clandestine means could never
avail for preseription, but ar-
ticle 2198 adopts the more
equitable and logical rule, that
when these defects have ceased
prescription may commence.
Neither the thief, however, nor
his heirs or successors by uni-
versal title, can by any length of

in commercial matters or not.,‘ time prescribe the thing stolen.
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Article 2202 declares that
good faith is always presumed ;
under the old law it was pre-
sumed when possession accom-
panied title. The amendment
seeks to remove all doubt
or restriction from the simple
and just rule, which prevails
throughout the Code, that fraud
or bad faith must always be
proved.

Other provisions intended to
extend or simplify the rules in
matters of preseription, are con-
contained in following articles :
Article 2207, in cases of sub-
titution, enables the substitute,
even before the opening of his
right, to bring an action to
interrupt prescription ; and,
having thus destroyed the only
reason why, under the 6ld law,
prescription did not ran against
him, it declares him to he, like
other persons, liable to be pre-
scribed against, unless pro-
tected by minority or other dis-
ability. Article 2232, which
should he taken in connection
with article 2269, is intended
to explain and to limit the
application of the old maxim :
contra non valentem agere non
currit prescriptio. This rule
is restricted generally to such
persons as are under an abso-
lute impossibility, in law or in
fact, of acting by themselves,
or of being represented by
others. Minors, however, as
well as insane persons, are not
subject to the preseription by
thirty years, mor to that in
favor of subsequent purchasers
of immoveables with title and in
good faith, nor to the ten years
preseription of actions in res-
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cission of comtracts for error,
fraud, violence or fear. Article
2240 applies to all preserip-
tions the uniform rule which
formerly applied only to the
short prescriptions, namely
that they are reckoned by
days and not by hours, that
they are acquired when the
last day of the term has
expired, and that the day
on which they commenced is
not counted. Article 2246
declares that commercial debts,
although preseribed, may be
pleaded in compensation. Un-
der the former law this was
not allowed ; the object being,
no doubt, to prevent a debtor
in had faith from paying his
debt by setting off against it
preseribed claims or notes
which he had bought up.
The article, however, attains
this object by providing that,
in all cases, prescribed debts
can only be pleaded in com-
pensation when the compensa-
tion took place before the pre-
seription. Commercial debts
as well as others are therefore
brought under omne uniform
rule. Article 2267 no longer
admits of the controversies
which frequently arose, as to
whether a particular negative
rescription was intended by
{)a.w to establish a presumption
of payment, or whether it was
an absolute bar to the action.
Negative prescriptions are not
only declared absolute, but the
article even dispenses with the
necessity of pleading them.
Article 2268 declares that in
the matter of prescription of
moveables, the three years
shall be computed from the
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loss of possession. This pre-
scription may consequently be
set up by any person in actual
possession of the thing three
years after the dispossesion of
the party claiming it. Under
the old law requiring three
years possession, it was diffi-
cult and often impossible for
the possessor, owing to the
nature of moveables and the
frequency with which they
change hands, to prove the
possession of the persons from
whom his own was derived.
The article removes this diffi-
culty, and also extends the
prescription to cases in which
the moveable has been stolen;
it being considered that in
these cases, as in those in which
immoveables are concerned,
the good faith of the posses-
sor, rather than the bad faith
of the person from whom he
derives his title, should he the
guide in determining the legal-
ity of tho possession.

IvV.

The next head to be noticed
is that of the ProTECTION OF
THIKD PARTIES.

The principal means of pro-
tecting third parties, is tho pub-
licity given to all contracts or
claims by which their interests
may be affected. Nearly all
the articles under this head
will therefore he found in the
title Of Registration. A few,
however, which do not fall
under that title, may be men-
tioned first.

Article 731 preserves the
Lypothecary claims of credi-
tors upon immoveables re-
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turned by an heir to the
mass of a succession. For-
merly third parties having
such claims upon property
subject to be returned were
liable to lose their right of
hypothec when the return took
place.  Article 812 provides
that gifts will no longer be
subject to be dissolved by
reason of the subsequent birth
of children to the donor. Ar-
ticle 1313 requires, for the
information of third parties
interested, that all judgments
ordering separation between
hushand and wife, shall be
inseribed upon a posted list
Iept for that purpose. Article
1536 declares that the mnon-
payment of price, in Sale, shall
not be a ground for dissolving
the contract, unless the deed
contains a stipulation to that
effect. This stipulation, follow-
ed by the registration of the
deed, being a sufficient notice
to third parties that the price
remains unpaid. Article 932
limits substitutions to two de-
grees, exclusive of the institute.
This restriction enables third
parties, acquiring rights upon
property, to gnard against sub-
stitutions without being obliged
to trace back the title deeds
beyond a limited time. It is
also based on other, and per-
haps more important, motives,
but its henefit to third parties
las been selected, for conveni-
ence, in order to placo the
article under the present head.

The articles which now con-
tain new provisions in the
matter of registration may be
enumerated as follows : 661
requires the registration of
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judgments authorizing the ac-
ceptance of successions under
benefit of inventory ; 981 de-
clares that prohibitions to
alienate must be registered,
even as regards moveable pro-
perty ; 2047 and 2130 render
hypothees ineffectual, even be-
tween the contracting parties,
unless they are registered ; the
only exception heing the hypo-
thecary claim of mutual insur-
ance companies for the pay-
ments due by parties insured ;
2088 does away, for the future,
with the provision of the statute
under which open and public
possession was equivalent to
registration ; 2098 requires
that in registering wills the
date of the testator’s death
should also be registered; it
also provides for the registra-
tion of title by descent, and
deprives of any effect all con-
veyances, hypothecs, or real
rights granted upon immove-
ables by owners who have not
registered their title thereto ;
2100 obliges vendors toregister
their stipulated right of taking
back an immoveable sold, in
the case of non-payment of the
price, but allows them a delay
of thirty days to do so; 2101
enacts that all judgments an-
nulling deeds by which im-
moveables are conveyed or
transmitted, or permitting re-
demption or revocation, must he
registered ; 2102 declares that
no action founded upon the
right of a vendor to dissolve a
sale for non-payment, or upon a
vendor’s right of redemption,
can be brought against third
parties, unless tho stipulation
of such right has been register=
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ed; 2107 requires that mem-
orials of claims for funcral
exy , and éxy of last
illness should be registered
within six months of the
death, in order to preserve
the privilege attached to such
claims ; 2116 provides for
the registration of the right
to customary dower ; 2119
obliges notaries, on pain of
all damages, to seco to the
previous registration of the
tatorships of such minors, or
the curatorships of such inter-
dicted persons as are interested
in any inventories they aro
called upon to make; 2126
declares renunciations of dower,
of successions, of legacies, or
of community of property, in-
effectual against third parties,
unless they have been register-
ed; 2127 requires and pro-
vides for the registration of
transfers or subrogutions of
hypothecary claims, and 2178
provides for their being men-
tioned in any copy of the docu-
ments creating such claims
delivered by the registrar ;
2128 renders leases of im-
moveables for more than a
year inoperative against third
parties unless they are register-
ed ; 2129 declares that no dis-
charge from the rent of im-
moveables, for more than one
year in anticipation, shall avail
against a subsequent pur-
chaser, unless it has becn
registered together with a de-
seription of the immoveables ;
2146 requires that memorials
for the preservation of interest
or arrears of rent, besides the
formalities already prescribed
by law, shall be accompanied
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by an aflidavit of the creditor
that the amount thereof is due ;
2162 cnacts that the provi-
sions under which registrations
may be cffected in Quebee and
Montreal, in separate books
according to a certain clas-
sification, may be applied, by
proclamation of the governor,
to any registration division the
population of which exceceds
fifty thousand souls; 2175,
with respect to the obligation
of owners of immoveables de-
signated upon the official plan
to deposit a separate plan and
book of reference for such
immoveables whenever they
subdivide them into town or
village lots, limits that obliga-
tion to cases where the pro-
perty is subdivided into more
than six lots; and 2182 re-
quires the entry-book and the
index to immoveables to be
authenticated in the same
manner as tho register.

V.

The next and most numerous
class of amendments introduced
by the Code comprises those
which tend to the GENERAL In-
PROVEMENT OF TUE LAws, cither
by rendering them more simple,
convenient, or uniform, or by
supplying deficiencies, or re-
moving useless provisions.

These will be best classified
in the order of the titles in
whicl they occur.

In the title Of dets of Civil
Status, article 71, for the sake
of uniformity, preseribes that
the registers in which acts of
religious profession are in-
seribed shall be authenticated,
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in the same manner as other
registers of civil status; and
article 77, supplies an omis-
sion in the law, by providing a
remedy in cases where an act
of civil status has been entirely
omitted from the register. Pro-
vision already existed for rec-
tifying such entrics, hut none
to meet the case of their total
omission.

In the title Of Absentees,
article 93, in view of the mo-
dern facilities of communica-
tion with distant parts of the
world, reduces, from ten years
to five, the period after which
the presumptive heirs of an
absentce may obtain authority
to take provisional possession of
his property ; article 97, for tho
protection of the absentee, ob-
liges the persons obtaining the
provisional possession to cause
the immoveable property to be
examined by skilled persons in
order to cstablish its condition,
and provides for the homologa-
tion of their report, and the
payment of the expenses out
of the absentee’s property.

In tho title Of Marriage,
article 132, supplying a de-
ficiency in the former law,
renders it incumbent upon the
officier ahout to solemnize a
marriage to asertain that there
is no legal impediment to it,
whenever the last domicile of
the parties was out of Lower
Canada, and the bans have not
been published there.  Article
141 provides a means of oppos-
ing the marriage of an insane
person, even if he i3 of age and
has not been interdicted: The .
right of making such opposi-
tions is given to the nearest’



SYNOPSIS.

relations or connections, to the
exclusion of others, and in the
order mentioned in the article.
This insanity must however be
cstablished without delay, by
interdiction ; and article 143
declares that any such opposi-
tion falls to the ground, with-
out any demand for its dis-
miszal, if it is not followed up
with the necessary formalities
and within the delays pre-
seribed by the Code of Civil
Procedure. Articles 157 and
158 subject officers solemniz-
ing marriage to a penalty not
cxceeding five hundred dollars,
for any infringement of the
rules by which the law requires
them to be governed.

In the title Of Separation
from DBed and Board, article
R03 supplies a remedy in the
event of a wife lcaving the
residence assigned to her dur-
ing the pendency of a suit in
scparation. The husband, in
such case may he released from
his obligation to pay her an
alimentary pension, or, in case
she persists in not returning,
when ordered by the court, her
action may be dismissed ; sav-
ing her right to bring another.
Article 210, for the sako of
convenience as well as pro-
priety, provides that a wife
who is separated from bed and
hoard, and requires to be
authorized for any act tending
to alienate her real property,
may apply to a judge directly
for auch authorization, without
being obliged, as formerly, to
seek that of her husband in the
first instance.

In the title Of Filiation,
article 225 prescrives the mode
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by which a husband may dis-
own a child, and article 226
renders that mode indispens-
able, by declaring that in
default of 'its being followed
within the proper time, the
child will be held to be leg-
itimate.

In the title Of Minority,
Tutorship and Emancipation,
article 276 reduces from three
to two the number of tutor-
ships which justifies a person
in refusing to accept another;
that of his own children ex-
cepted.  Article 301 remedics
a defeet in the former law by
providing that tutors shall no
longer aceept or renounce sue-
cessions for their pupils with-
out the advice of a’ family
council, and that, even then,
the acceptance can only be
under benefit of inventory.
Article 302, conferring a bene-
fit upon minors without pre-
judicing the interests of “any
other parties, provides that
when a succession has been
renounced in behalf of a minor,
itmay afterwards, if no one clse
has accepted it, be accepted
cither for him, under the pro-
per authorization, or by him,
when he has attained his majo-
rity. But he must then take
it as he finds it, and subjeet to
all sales or other acts legally
done during its vacancy. Ar-
ticle 304, for expediency and
uniformity, extends to fifty
dollars the amount for which
minors may bring an action
to recover wages.

In the title OFf Majority,
Interdiction, Curatorship and
Judicial Advisers, article 344
supplies a deficiency in the
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former law by allowing cura-
tors, other than the hushand
or wife, or ascendants or des-
cendants of the interdicted per-
son, to he relieved from their
charge whenever they havo
held it for ten years.

In the title Of the Distine-
tion of Things, article 388,
adapting the law to the man-
ner in which rents are actually
dealt with in the present state
of socicty, declares constituted
rents, and all other perpetual
or life-rents to be moveables by
determination of law; saving
those resulting from emphy-
teusis. Articles 393 and 394
provide for the redemption of
rents, whether perpetual or
temporary. The latter, when
no reimbursment of the capital
is to take place at their ter-
mination, are assimilated in
this respect to life-rents, the
redemption of which is pro-
vided for in article 1915.

In the title Of Real Servi-
tudes, a few changes have been
introduced, in ordor the better
to adapt to the habits and wants
of the present day the rules
which govern the relations
between neighbouring propric-
tors. Thus, article 514 allows
beams to be inserted in common
walls to within four inches of
their thickness, instead of one
half of the thickness as former-
ly ; this distance is however
subject to be reduced to the
ono half, in the event of the
neighbour wishing to insert
beams on his own side, at the
same place, or to build a chim-
ney against that portion of the
wall. Article 521 regulates
the respective righits of different
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proprietors of separate siories
in the same house. It provides
that they all contribute to the
main walls and roof, cach in
proportion to the value of his
story ; and that cach makes
the floor under his story, as
well as the stairs which lead
up to it. Article 532 increases,
from ono foot to fifteen inches,
the thickness of the counter-
wall to be built between a
privy and a common wall, but
diminishes from four fect to
twenty-one inches, the thick-
ness of wall required when the
neighbour has a well on the
opposite side. No counter-wall
is however required if the well
or privy is at such a distance
from the common wall as is
preseribed by municipal regu-
lations or by established and
recognized usage, or, in default
of such regulations or usage,
at a distance of threce fect.
The thickness of the counter-
wall to be made when it is
intended to build a chimney,
a hearth, a stable, or a store
for salt or other corrosive sub-
stance, against a common wall,
or to raise the ground or heap
carth against it, is left to be
determined by municipal regu-
lations, or established and
recognized usage, and in default
of these by the courts in cach

case.

In the title Of Succesions,
most - important changes aro
made.

The many - distinctions of
property under our old custom-
ary law, which were cach
governed by special rules in
matters of succession, and were
a source of so much difficulty
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and confusion, have been abo-
lished. It matters not under
the Code whether property be-
longing to a succession is move-
able or immoveable, propre or
acquét, or to which of eight
different kinds of propres it
belongs ; article 599 considers
neither its origin nor its nature,
but treats the whole as one
inheritance, subject to uniform
rules.

As regards the order of suc-
cession in the collateral line
and the dircct line ascending,
new rules are established.
Thus, under articles 626, 627,
628 and 629, which treat of
successions devolving to ascen-
dants, if a person dies without
issue, leaving a father or
mother, ‘or both father and
mother, and also brothers or
sisters or their children, one
half of his succession falls
to the father and mother,
or to either of them if
the other is dead, and the
other half to the collaterals
just named. No other collate-
rals succeed to him, although
his father and mother be dead,
if he leaves any ascendants
whatever ; but one half goes to
the ascendants of the paternal
line, and the other to those of
the maternal line. Under ar-
ticles 631, 632, 633 and 634,
which regulate collateral suc-
cessions, the brothers, or sisters,
or nephews and nieces, of a
person dying without issue in-
herit one half of his property,
if he leaves a father or mother,
and the whole of it, if he does
not. If they are the issue of
different marriages, the pro-
perty is divided into two equal
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portions, those of the whole
blood sharing in both portions,
and those of the half blood
sharing in one portion only.
In the cvent of the deceased
person leaving mome of the
relations above named, but
only more distant collaterals
and ascendants in one line
only, the ascendants and colla-
terals each take one half. If,
in the same case, he leaves no
ascendants, then one half falls
to the nearest collateral in the-
paternal line, and the other to
the necarest in the maternal
line. Beside the above changes
a fow others also relate to the
matter of successions. Thus,
article 649 provides that where
the heirs of an heir who dies
without accepting or renounc-
ing a succession devolved to
him, do not agree as to whether
such suceession shall be accept-
ed or renounced, it is held to be
accepted under benefitof inven-
tory. Article 683 declares that,
in the collateral line, the bene-
ficiary heir is not excluded by
one who accepts uncondition-
ally. This is contrary to the
old rule, but it is similar to
that which governs successions
in the direct line. It is not
only more equitable, but has
the advantage of establishing
a uniformity in respect of both
lines. Article 712 applies to
all heirs, in whatever line of
succession, the rule which for-
merly governed only heirs in
the direct line, or those in the
collateral line who were also
legatees ; so that in all cases
the heir must return into the
mass of the succession all gifts
or legacies made in his favor,
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This obligation, however, is not
binding when the gift or the
legacy contains an express
exemption from it. Article 714
extends the provisions of article
712 to donees who at the time
of the gift were not heirs, but
who, at the time when the sue-
cession devolves, are entitled
to succeed. Article 728, for
the sake of uniformity and
convenience, renders general
the rule which was formerly
exceptional, by declaring that,
in all cases, the rcturn of
immoveables by the heir who
is also a donce or a legatee
may, at his option, be made
either in kind or by taking less
at a valuation.

In the title Of @ifts inter
vivos and by will, article 833,
for the sake of simplicity and
uniformity, abolishes the privi-
lege which minors over twenty
years of age had, under the old
law, of bequeathing certain
{)ortions of their property.

When the age of majority was
twenty-five years, minors be-
tween that age and twenty
formed a considerable class, in
favor of whom exceptional pro-
visions might justly be made,
but when the age of majority
was fixed at twenty-one ycars,
no sufficient reason remained

« for preserving an exceptional

rule in favor of minors during
only one year of their minority.
Article 848, in view of the
facility with which notaries
may now be procured, enacts
that, except in the district of

Gaspe, where it may still be
diffieult in many instances to
obtain their services, ministers |
of religion can no longer act as |
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notaries and can only serve as
ordinary witnesses, Article 871
contains an amendment which
is but a corollary of that con-
tained in the title Qf Obliga-
tions on the subject of defanlts
(art. 1067.) It provides that
in cases where, under the old
law, fruits and interest arising
from a thing bequeathed would
not have accrucd until after a
judicial demand, they may
now date from the time when
the debtor of the legacy is put
in default. Article 878 declares
that universal legatces and
legatces by general title, after
they have accepted, are per-
sonally liable for the debts
and legacies imposed upon
them by law or by the will, un-
less they have obtained benefit
of inventory; and assimilates
their position in other respects
to that of the heir. This article
however, is rather an interpre-
tation of the old law than the
introduction of a change, and
is in harmony with a subse-
quent article (891) which, in
the matter of seizin and all the
consequent rights and actions,
places legatees, by whatever
title, in the same position as
heirs. Articles 881 and 882
relate to the presumptions re-
sulting from the legacy of a
thing which does not belong to
the testator. Under the old
law such legacies were valid if
the testator was aware that
the thing did not belong to
him, or if the thing belonged
to the heir or legatee charged
with the payment of it; the
presumption being, in either
case, that he intended. the
thing to be procured or the
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value of it to be paid in fulfil-
ment of the legacy. As wills,
however, are now drawn in
ordinary language, and the
testator has every facility for
giving a clear expression of his
intentions, no reason exists for
maintaining these presump-
tionsg, and according to the two
articles just mentioned they
are no longer recognized. If,
however, the testator, after
bequeathing the property of
another, should hecome owner
of it, article 883 provides that
the legacy will be valid as
regards any portion of it re-
maining in his succession ; but
any alienation of it by the tes-
tator destroys the legacy, even
though, by reason of the nullity
of such alienation, the property
should have returned into his
succession. Article 889, re-
versing the rule of the old law,
declares that, if property be-
queathed is hypothecated for a
deht due by the testator, the
hypothee is borne by the parti-
cular legatee. No reason in-
deed could be given for the
former presumption that the
testator intended it to be
chargeable to his heir or his
universal legatee. Article 897
provides that any alienation
whatever by the testator, of
property by him bequeathed,
cxcept when it is both involun-
tary and void, annuls the
legacy ; provided his intention
tothe contrary is not expressed.
This is in conformity with the
rule of the French Code, which
is more simple, and more in
accordance with the correet
inference from the -circum-
stances, than the rule of the old
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law, under which forced sales,
expropriations for public pur-
poses, and sales urged by
pressing necessity formed an
exception, and did not annul the
legacy. Articlo 899 declares
thatheirscannot be disinherited
without all the formalities re-
quired for a will. Under the
old law the act of exheredation
needed only the ordinary nota-
rial form. TUnder our present
system these acts have become
useless, inasmuch as a will,
disposing of the property to
other persons than the one in
view, effectually excludes him
from the succession; disinhe-
ritances have thercfore bheen
brought under-the same rules
as other testamentary disposi-
tions. Articles 905 and 924
supply a deficiency in the old
law, by reason of which wills
in many instances, could not
be executed, as no one but the
testator could name testament-
ary .executors. Under these
articles the testator may not
only name cxecutors, but may
provide for the manner in which
they shall be appointed or suc-
cessively replaced, and the
courts and judges may appoint
them whenever the testator has
expressed his intentions to that
cffect, or whenever an executor-
ship, which the testator intend-
ed to continue, has become
vacant, and the will makes no
provision under which the
vacancy can be filled. Article
911 also supplies a deficiency
by affording to testamentary.
executors a means of being
relieved from the executorship
for sufficient cause. Article
913 facilitates the execution of
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wills by providing that in the
absence of one or more joint
executors from the place, the
others may do alone all acts of
a conservatory nature, or re-
quiring dispatch. The old law
only allowed this to be done
when the absence was out of
Lower Canada. Article 917
furnishes a remedy which it
was doubtful whether the old
law afforded. It provides for
the removal of testamentary
executors who do not or cannot
act, or who act improperly.
Article 930 declares that sub-
stitutions made by other gifts
than contracts of marriage may
be revoked, so long as they
have not opened, unless the
substitute has accepted. For-
merly, the acceptance required
to be more formal than that of
gifts in general ; but the Code
establishes a uniform rule, and
any acceptance which would
suffice for a gift will be suffi-
cient to prevent the grantor
from revoking a substitution.
Article 966 scttles a point pre-
viously doubtful, by deciding
that any active or passive debt
of the institute, which, in con-
sequence of his accepting as
heir or legatee, may be extin-
guished by confusion, revives
between the substitute and the
institute, or his heirs, when the
substitution opens; exdept as
regards interest up to that time
for which confusion still holds.

In the title Of Obligations,
article 1047 adopts the doctrine
of the French Code, as more
equitable than the old rule, and
declares that when a person,
who has received a thing which
is not due to him, is in good
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faith, he is not obliged to
restore the profits of it. Article
1064 greatly simplifies the law
as regards the degree of care
which, under the different
classes of contracts, is to bo
taken of property belonging to
others. It abolishes the old
distinction of culpa lata, culpa
levis and culpa levissima, and
establishes the one simple rule
for all cases, that the keeper
of a thing is bound to hestow
all the care of a prudent
administrator, (bon pére de
Sfamille). Article 1069 excepts
commercial cases from the
ordinary rule in matters of
default, and subjects them to
the more convenicnt rule of
the English law, according
to which, when the time of
performance is fixed by the
contract, the deptor is put in
default by the mere lapse of
time. Article 1101, adopting
the doctrine of the French
Code, reverses the rule of the
old law under which one of
joint and several -creditors
might release the debtor from
the whole of the debt. It is
even more explicit than the
article of the Code Napoleon,
and leaves no room for the
doubts of modern jurists under
that code, by declaring that in
the case of actual payment
alone can the obligation be
extinguished by one of the
joint and several creditors.
Commercial partnerships ne-
vertheless remain subject to
their own particular rules.
Article 1123, for greater
simplicity and convenience,
and with .a view of avoiding.
unnccessary expense, repeals
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the old rule under wiich all
the codebtors of a divisible
obligation, which coiild not he
performed in parts, had to be
joined in the suit brought to
cnforce the obligation. It will
now he sufficient to sue that one
cf the debtors upon whom the
performance of the obligation
depends, saving, of course, his
recourse against his codebtors.
Article 1156 also simplifies
the law by declaring that in
all cases where subrogation
may take place of right and by
operation of law, no demand to
that cflect is necessary. The
old rule required a demand in
some cases and not in others.
Article 1164, for niotives of
convenicnce and equity, pro-
vides, that when a debt is pay-
able at the debtor’s domicile,
notice of his readiness to pay
is equivalent to a tender, pro-
vided he proves that the money
or thing due was ready for
payment at the proper time
and place. Article 1208 puts
an end to the absurdity of
making the authenticity of a
deed depend on the signature
of a sccond notary who, in
practice, whatever may have
been the law, never was present
at the passing of the act, or
even knew the contents of the
document. Whenthe contract-
ing partics sign the decd, one
notary is now sufficient to give
it authencity, and when they do
not, the presence and signature
of a witness, or of another
notary, isrequired. The.article

also, amends the old law by

allowing aliens to be witnesses.
Articles 1233, 1235, 1236,
and 1237, whenever the .ad-
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missibility of oral testimony
was formerly limited to cases
in which the amount in question
did not exceed twenty-five
dcllars, extend that admissibil-
ity by changing the amount
to fifty dollars. A similar
change has bcen made in
other articles, and it was
desirable for the sake of uni-
formity to make the limita-
tion the same in all such cases.
Article 1253, as a consequence
of the change introduced by
article 1101, already noticed,
declares that the effect of the
decisory oath submitted by one
of joint and several creditors,
is limited to the share of such
creditor in the debt, and the
debtor cannot by that oath free
himself from liability towards
the other creditor. This article,
however, like article 1101, is
subject to the special rule appli-
cable to commercial partner-
ships.

In the title Of Marriage
Covenants, &c., article 12€5
simplifies the law by abolishing
the, don mutuel, or mutual gift
by which, under the .old law,
consorts might reciprocally, but
only to a limited extent, confer
upon c¢ach other advantages in
the event of survivorship This
speeies of contract had not only
fallen into disuse, but the frec-
dom allowed in disposing of
property by will -had super-
seded it, by affording consorts
a more simple and less restrict-
ed means of benefiting each
other. Article 1269. cnacts
that community of property
between consorts ‘canmot be
stipulated - to. commence at
any other time than :from the
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day of the marriage. Accord-
ing to Pothier, it might, under
the old law, be stipulated that
it would commence at any time
after the marriage, though not
before. The Code has adopted
the rule of the modern French
law, which is not only more
simple and uniform, but more
in harmony with the nature of
the marriage contract. Article
1297 dcclares that, without
authorization, a wife cannot
obligate herself, nor bind the
property of the community,
even for the purpose of releas-
ing her husband from prison,
or of establishing their common
children, These two cases were
formerly exceptions to the gene-
ral rule requiring that the wife
should be authorized ; but as
a judicial authorization can
always he obtained, even when
that of the hushand cannot be
had, and as there seems to be
no reason for dispensing with
it, the Code simplifies the law
by applying the same rule in
cvery case. Article 1342, in
order to remedy a deficiency in
the former law, as well as for
the sake of uniformity, requires
that the inventory made by a
wife, after the death of her
husband, to enable her to re-
renounce the community, shall
be judicially closed, in the
same manner as that pre-
seribed by article 1324 for
preventing the continuation
of the community between a
surviving consort and the
children issue of the marri-
age. The old law reguired
this judicial closing “of the
inventory in the one case, but
omitted to do so in the other,
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although the same reason called
for it in both cases.  Article
1380 allows the widow, who
rcnounces the community, to
retain out of it the wearing
apparel and linen in use for her
person, and also her wedding
presents. The old law allowed
her but one suit of wearing
apparcl.  The change here
adopted by the Code renders
the rule more consonant with
present nolions of propriety,
without going as far as the
French Code, which allows the
wife to retain all jewelry
whatever. Under this last
rule serious injustice might,
in many instances, he donc to
the creditors of the community.
Article 1389 requires that in
the case of any moveable pro-
perty being excluded from -the
community, by a clause of re-
alization in the contract of
marriage, such property must
be ecstablished either- by an
inventory or by some equiva-
lent title. It improves thc old
law in this, that in default of
such inventory or title, which
the husband must see to, the
latter forfeits his right to take
back after the dissolution of
the community, such moveable
property as accrued to him
after marriage, and the wife
is allowed to prove, cither by
titles or by witnesses, or cven
by common rumor, whatever
property of the same kind ac-
crued to her subsequently to
the same period.

In the title Of Sale, article
1501 declares that when an
immoveable is sold with a state-
ment of its superficial contents,

whether at a-certain rate:by
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measurement, or at a certain
price for the whole, and really
contains more or less than the
quantity specified, then the
buyer, in the one case, is bound
to give back or to pay for the
excess, and the seller, in the
other case, is bound to com-
plete the quantity if possible,
or, if this cannot be done, he
must make a proportionate re-
duction in the price. Article
1502 provides, however, that
if the difference in quantity is
so great as to raise a presump-
tion that the buyer would not
have bought had he known it,
he may abondon the sale and
recover back the price and
expenses, and such damages as
he may have suffered. Article
1503 excludes from the opera-
tion of the two preceding
articles all contracts in which
it is .manifest that a certain
determinate thing is sold with-
out regard to measurement.
These threc articles, which may
be considered as one, change
the existing law merely in this
respeet, that for the sake of
simplicity and uniformity, as
well as for motives of equity,
they apply the same rule to the
case of excess in quantity when
the property has been sold at
a single price for the whole,
although with a declaration of
its contents. The old law in
such a case allowed the buyer
to have the benefit of the excess
in quantity. Article 1519 pro-
vides that a purchaser who has
unknowingly bought a property
charged with a non-apparent
servitude, under circumstances
which entitle him. to vacate the
sale, or to claim jindemnity,
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may bring his action for either
remedy so soon as he discovers
the existence of the servitude.
Under the former law his right
of action did not accrue until
he was disturbed by the exer-
cise of the servitude. The new
rule is evidently more just and
is moreover analogous in prin-
ciple with the recent statutory
change allowing purchasers of
real property to withhold pay-
ment of the price, until the
removal of such incumbrances
as may not have become known
to them until after the sale.
Article 1544 provides that in
sales of moveables, when the
buyer fails to take them away,
the seller may treat the sale as
null, as soon as the delay has
expired within which it was
agreed to remove them, or if
there be no such agreement,
then from the time of the
buyer’s being put in default to
do so. Under the old rule a
suit at law was necessary in
order to give the seller this
right, but the wants and usages
now existing among us required
a more speedy and less expen-
sive remedy. .

In the title Of Lexse and
Hire, article 1608 declares that
in the case of farms the pre-
sumed annual lease, resulting
from a holding by sufferance,
terminates on the first day of
October. This rule is in .ac-
cordance with the usage of . the
country, but had been omitted
in the statute, .by which .all
such leases, whether of houses
or of farms, were made to end
on the first of ‘May. , Article
1651 proyides- that;..in. leases
for two or more years, the,
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lessee shall not be entitled to
any reduction of rent, by reason
of total or partial loss of harvest
causcd by fortuitous event or
irresistible force. Under the
old law, the reduction was pro-
portionate to the loss, which
was estimated at the end of the
léase, after compensating the
harvests of the good years with
those of the bad. The mnew
rule is more simple, more casy
of application, and less likely
to cause litigation. Article
1662 regulates the notice to ho
given to the lessec by the lessor
who, under a stipulation to that
cffect in the deed, wishes to
put an end to the lease in order
to occupy the property himself.
It was formerly a notice of at
least one month; but is now,
for the sake of uniformity,
assimilated to other notices in
cases of lease, and is propor-
tionate to the length of the
terms at which the rent is pay-
able. Article 1690, adopting
a provision which has been
found to work well in France
and which is much needed here
to prevent frequent abuses, pro-
vides that contractors who un-
dertake to build, according to
plans and specifications and at
a fixed price, cannot claim any
additional sum for extra works,
unless such works and their
price are specially agreed to
in writing by the proprietor.

In the title Of Loan, article
1966, as a corollary of the
new rule adopted by article
1064, defines the care which a
borrower is bound to bestow
upon the thing borrowed to bo
that of a prudent administrator,
and—
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In the title OF Deposit,
article 1802 makes a similar
provision with regard to the
care which the depositary is
hound to bestow upon the thing
deposited.

n the title Of Partnerskip,
article 1848 declares that when
there is no agreement concern-
ing the shares of the partners
in the profits and losses of
the partnership, they share
cqually. Under the old law
this was the rule in commercial
partnerships omly, while in
other partnerships, a different
rule obtained, whenever the
value contributed by each

artner had been declared.

he rule given in this amend-
ment is quite as equitable in
ordinary as in commereial part-
nerships, and its application to
both ensures both simplicity
and uniformity. Article 1879
corrects a mistake in the statuto
law, which enacted that in
limited partnerships any alter-
ation in the names of the part-
ners was deemed a dissolution
of the partnership. This never
could have been intended to
apply to the mnames of the
special partners, whose shares
are mere transterable invest-
ments, and the correction is
made accordingly.

In the title Of Life-rents,
article 1906 provides that a
rent constituted upon the life
of a person who dies within
twenty days after the date of
the contract is null, and that
the money paid for it may be
recovered back. The change
introduced here consists in fix~
ing at twenty days the period
which under the old law was
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undetermined. An uncertainty
is thus removed which was at
lcast inconvenient, and might
in some instances be a cause of
litigation. Article 1914 de-
clares that if an immoveable
hypothecated for the payment
of a life-rent is brought to
sheriff’s_sale, or is sold by a
deed of which a confirmation
is applicd for, the posterior
creditors have the choice of
cither receiving the proceeds
upon giving sccurity for the
payment of the life-rent, or of
allowing the creditor of such
rent to be collocated for a sum
cqual to its value. The pro-
visions of this article are con-
sidered more equitable and
more convenient than those of
the former law which gave the
option to the creditor of the
rent, by allowing him either to
be collocated for its value or to
requirc that the ereditors should
invest a sufficient amount of the
proceeds to produce a like rent,
or should give sceurity and be
personally liable themselves for
the payment of the rent. Articlo
1913 provides a new and con-
venient rule for estimating the
value of rents. They were
formerly valued according to
the age and condition of health
of the person upon whose life
they were constituted, 2 mode
attended with dificulty and un-
certainty, and sometimes with
considerablo expense. The cer-
tainty and precision which the
system of life-assurznces has
now attained, and the conve-
nience of the tables prepared

by insurance companies for

establishing the value of risks
upon life, offered a ready mode

XXIK

of establishing the value ef life-
rents ; and this has been done
by fixing the value at such a
sum as would be sufficient to
purchase from a life-assurance
company a life-annuity of like
amount.

In the title Of Transastion,
article 1923 enacts that a
contract of tramsaction upon
any writing subsequently dis-
covered to be false is null.
Under the old law it was null
only in so far as it depended
upon such writing. The new
rule is more equitable and
logical for the reason that in
transactions all the different
clauses depend upon cach other,
and cach is a part of the consi-
deration without which in most
cases the transaction would not
have been entered into.

In the title Of Pledge, articlo
1971 permits the stipulation
by the pledgee that in default
of payment, he shall have a
right to retain the thing
pledged. Such a stipulation,
under the old law, was forbid-
den, and the pledgee could not
retain the thing except under
tho judgment of a court, and at
a valuation expressly made for
that purpose. ~ The former rule
was intended to prevent usu-
rious transactions, but under
our law, which allows the sti-
pulation of any rate of interest,
there is no longer any reason
for the restriction.

In the title Of Privileges and
Hypothecs, articles 2003 and
2009, as an equituble restric-
tion in favor of the general
mass of the creditors of "an
estate, limit the privileges for

expenses of last illness, when
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the disease was of a chronic
nature, to those incurred dur-
ing the last six months hefore
the decease ; and, for the same
reason, article 2006 limits the
privilege of domestic servants
and hired persons, upon the
moveable property of the
dehtor, to the wages due for
onec year, previous to the time
of the seizure of the property,
or the death of the debtor;
while the privilege of eclerks,
appreatices and journcymen,
upon the merchandise and
cfieets containca in the store,
shop, or workshop in which
their services were rendered, is
limited to three months.

In the title Of Reyistration
of Real Rights, article 2146,
for the sake of simplicity and
uniformity, enacts, for all
cases, that the memorial to be
registered for the preservation
of arrcars of interest, or rent,
must be accompanied with an
affidavit of the creditor that
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the amount is due. This for~
mality was previously required
only when the deed was not in
authentic form, but there seems
to be no reason for any excep~
tion in such cases, and the affi-
davit is now required whether
the deed be authentic or not.

In the title Of Insurance,
articic 2548 scttles a point
upon which different opinions
prevailed. It declares that
upon an accepted abandonment
of a ship, the freight earned
after the loss belongs to the
insurer. of the ship, and that
the freight earned previously
belongs either to the ship-
owner, or to the insurer on
freight to whom it is abandoned.
Some were of opinion that tho
insurer was entitled to the
whole freight, others that he
was entitled to none. The Code,
as an equitable compromise,
adopts the rule of the American
law upon the subject.

011AWA, July, 1866.
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AN ACT

RESPECTING THE CODIFICATION OF THE LAWS oF LowER CANADA
RELATIVE TO CIVIL MATTERS AND PROCEDURE.

(Consolidaicd Statutes for Lower Canada, Chapter I1.)

HEREAS the laws of
Lower Canada in Civil
Matters, are mainly those
which, at the time of the
cession of the country to the
British Crown, were in force
in that part of France then
governed by the Custom of
Paris, modified by Provincial
Statutes, or by the introduc-
tion of portious of the Law of
England in peculiar cases ; and
it therefore happens, that the
great body of the Laws, in that
division of the Province, exist
only in a language which is
not the mother tongue of the
inhabitants thereof of British
origin, while other portions are
not to be found in the mother
tongue of those of French
origin ; and whereas the laws
and Customs in force in France,
at the period above mentioned,
have there been altered and
reduced to one general Code,
so that the old laws still in
force in Lower Canada are no
longer re-printed or commented
upon in France, and it is be-
coming more and more difficult
to obtain copies of them, or of
the commentaries upon them ;
And whereas the reasons afore-
said, and the great advantages
which have resulted from Cod-

ification, as well in France as
in the State of Louisiana, and
other places, render it mani-
festly expedient to provide for
the Codification of the Civil
Laws of Lower Canada : There-
fore, Her Majesty, by and with
the advice and consent of
the Legislative Counecil and
Assembly of Canada, enacts as
follows :

1. The Governor may ap-
point three fit and Eroper per-
sons, Barristers of Lower Can-
ada, to be Commissioners for
Codifying the Laws of that
division of the Province in
Civil Matters, and two fit and
proper jiersons, being also such
Banrristers, to be Secretaries to
the Commission, one of whom
shall be a person whose mother
tongue 'is English but who,
is well versed in the French
language, and the other a
person whose mother tongue is
French but who is well versed
in the English language. 20
V.e.43,s.1. = - = .

2. Any Judge or Judges of
the Court of Queen’s Bench or -
of the Superior Court for Lower
Canada may .be appointdd &
Commissioner or ‘Cominission:
ers under this Act; and if ‘any
such Judge is so'appointed, the
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Governor may appoint any
Barrister of at least ten ycars
standing at the Bar of Lower
Canada, to be and act as an
Assistant Judge of either of
the said Courts,—or any Judge
of the Superior Court to be
and act as an Assistant Judge
of the Court of Queen’s Beneh,
and a Barrister as aforesaid to
supply his place as Judge
of the Superior Court, as an
Assistant Judge thercof,—for
and during the time that the
Judge, appointed a Commis-
sioner under this Act, continues
to be such Commissioner :

2. Every Assistant Judge so
appointed shall during the said
time, have and excreise all the
powers and authority and per-
form all the duties by law
vested in or assigned to a
Judge of the Court of which
he is appointed an Assistant
Judge, as if he had been ap-
pointed a Judge of such Court,
and shall reside at the place to
be named for that purpose
from time to time by the Gov-
ernor; and in case of the
vacancy of the office of any
such Assistant Judge, another
may be appointed in his stead
in like manner and with like
cffect. 20 V. c. 43, 5. 2.

3. The said Commissioners
and Secretaries shall hold their
offices during pleasure, and in
cases of vacancy, the Governor
may appoint another or cthers
to fill the same, and so on until
the work is completed. 20 V.
c. 43, 8. 3.

4. The said Commissioners
shall reduce into one Code, to
be called the Civil Code of
Lower Canada, those provisions
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of the Laws of Lower Canada
which relate to Civil Matters
and are of a general and per-
manent character, whether they
relate to Commercial Cases or
to those of any other naturc;
but they shall not include in
the said Code, any of the Laws
relating to the Seigniorial or
Feudal Tenure. 20 V. c. 43,
s. 4.

5. The said Commissioners,
shall reduce into another Code,
to be called the Code of Civil
Procedure of Lower Canada,
those provisions of the Laws of
Lower Canada which relate to
Procedure in Civil Matters and
Cases, and are of a general
and permanent character. 20
V.c.43,s. 5.

6. In framing the said Codes,
the said Commissioners shall
embody therein such provisions
only as they hold to be then
actually in force, and they
shall give the authorities on
which they believe them to
be so; they may suggest such
amendments as they think de-
sirable, hut shall state such
amendments separately and
distinctly, with the rcasons on
which they are founded. 20
V.ec.43,s. 6.

7. The said Codes shall be
framed upon the same general
plan, and shall contain, as
nearly as may be found con-
venient, the like amount of
detail upon each subject, as
the French Codes known as
the Code Civil, the Code de
Commerce, and the Code de
Procédure Civile. 20 V. c. 43,
s. 7.

8. The Commissioners shall,
from time to time, report to the
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Goverior their proceedings and
the progress of the work en-
trusted to them, and shall, in
all matters not expressly pro-
vided for by this Act, be guided
by the instructions they receive
from the Governor ; and when-
ever they think any section or
division of the work sufficiently
advanced for the purpose, they
shall cause  the same to be
printed, and transmit a suffi- |
cient number of printed copies
thereof with their Report to the
Governor :

2. And if the Governor in
Council thinks it advisable, he
shall cause one or more of such
copies to be transmitted to
cach of the Judges of the Court
of Queen’s Bench and Superior
Court for Lower Canada, with
a request that he will return
the same, with his remarks
thercon, by a day to he named
in the letter containing such
request. J[bid,s. 8.

9. Each of the said Judges
shall examine the portion of
the Commissioners’ work so
gubmitted to him, and return
the same by the day named as
aforesaid, with his remarks,
and he shall more especially
examine carefully that part of
the work purporting to state
the Law then in force, and
report distinetly his opinion,
whether the Law as it then
stands is correctly stated there-
in, and in what paragraph or
paragraphs (if any) it is in-
correctly stated, with his
reasons and authorities, and a
draft of the amendments-which
ought in- his opinion to be
made in such paragraph’ or

paragraphs, in order that the
2%
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Law may be correctly stated
therein. 20 V. ec. 43,s. 9.

10. The Judges or any of
them may, in their Report on
any portion of the said work
referred to them, make sug-
gestions for the amendment of
the Law contained in such
portion, with the reasons om
which such suggestions are
founded. 20 V. c. 43, s. 10.

11. At any time when any
portion of the said work is
before the Judges for their
report, they or any of them
may confer with the Commis-
sioners or any of them, touching
the same; and the Commis-
sioners shall, in any such
conference, give all such in-
formation and explanation as
it is in their power to afford
and as the Judges may require,
relative to any statement of
the Law as it then stands, or
any suggestion for its amend-
mendment, which the Commis-
sioners have made in such
portion of their work as afore-
said. 20 V.c. 43, s. 11.

12. The reports - of the
Judges shall be communicated
to the Commissioners, who shall
make such corrections in their
work as they.find advisable
after having taken into consi-
deration. the reports and sug-
gestions of the Judges ; but if
any of the Judges do not send
in their reports by the day
named for that purpose, this
shall not prevent the.Codes
from being . completed -and
submitted to the . Legislature
a$ hereinafter provided. Ibid;
s. 12, - ‘ o
13. The Comuissioners shall,
from time to time, incorporate;
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with the proper portions of the
said Codes, such amendments
of the actnal Law, as the
Governor in Council thinks it
right to reccommend for adop-
tion by the Legislature, after
‘considering tho Reports of the
Commissioners, and those of
the Judges, if any; but such
amendments shall be carefully
distinguished from the actual
Law. Ibid,s.13.

14. When the said Codes, or
cither of them, are completed,
with such amendments as
last mentioned, printed copics
thereof and of the Reports of
the Commissioners, and of the
Judges, if any,-shall be laid
before the Legislature, in order
that such Code or Codes may
be made Law by enactment;
and if it is found advisable
that either of the said Codes
be completed and submitted
to the Legislature before ithe
other, the Civil Code of Lower
Canada shall be the fifst so
completed and submitted :

2. Either House may pro-
pose any amendments to either
Code, but such amendments
shall be proposed by resolu-
tions which may be passed by
one House and sent to the
other for its concurrence, and
shall be subject to amendment
by the other, and to he other-
wise dealt with as a Bill might
be, until finally agreed to by
both Houses, and shall then be
communicated to the Commis-
sioners, who shall, with all
possible despateh, incorporate
the .substance of ‘the amend-
ments so agreed to, with the
proper Code, which may ‘then
be .passed as a Bill, at the
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same or any future session.
Ibid, s. 14.

15. The said Codes and the
Reports of the Commissioners
shall be framed and made in the
French and English languages,
and the two texts, when*print-
ed, shall stand side by side.
Ibid, s. 15.

16. Any two of the Commis-
sioners may make any report
or do any other thing which
the Commissioners arc hereby
empowered to do; saving the
right of the third Commissioner,
if so advised, to make a sepa-
rate report or enter his dissent
and the reasons thereof in the
minutes of the proceedings of
the Commission. 20 V, c. 43,
s. 16. .

17. The Commissioners shall
be remunerated for their ser-
vices at such rate as the
Governor in Council shall de-
termine, not exceeding sixteen
dollars per diem to cach Com-
missioner while employed in
the performance of his duties,
nor five thousand dollars per
annum to any Commissioner ;
and the said Sccretaries shall
be remuncrated for their ser-
vices at such rate not exceeding
three thousand four hundred
dollars per annum,. as the
Governor in Council shall de-
termine, but the said Secre-
taries shall give their whole
time to.the duties of their
office.  Ibid, s.-17. '

18. If any Judge of the
Court of Queen’s. Bench or Su-
perior Court for Lower Canada
is-appointed such‘Commissioner
as aforesaid, he- shall, while:
acting -as such, receive-. no
remuneration as Commissioner
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except the excess (if any) of |

the remuneration of a Commis-
sioner over his salary as Judge;
and any Assistant Judge to be
appointed to supply the place
of any such Judge while acting
as Commissioner, shall receive
a salary to be fixed by the
Governor in Council, but not to
exceed the highest salary of a
Puisné Judge of the Court to
which he is appointed ; sothat
the charge upon the Province
shall not be increased by the
appointment of a Judge or
Judges as Commissioners. 1bid,
s, 18.

19. The Commissioners shall
hold their meetings at such
place as shall be appointed by
the Governor, and the Secreta-
ries shall keep minutes of the
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proceedings at such meetings.
20 V.c. 43,s.19.

-20. The remuneration to the
Commissioners and Secretaries,
with such expenses as may be
incurred by them for travelling
expenses, printing, stationery
and other things necessary to
the due performance of their
duties under this Aect, shall be
paid by warrant of the Gover-
nor, out of the Consolidated
Revenue Fund, as shall also
the rent of their place of meet-
ing, if such place be not inany
public building. Ibid, s. 20.

21. All moneys expended un-
der this Act shall be accounted
for to Her Majesty and to the
Legislature, in the manner
provided by law. Jbid, s. 21.




AN ACT

RespecTING THE CIvIL CoDE OF LOWER CANADA.

(29 Victoria, chapter 41.)

HEREAS the Commission-

ers appointed under the
second Chapter of the Consoli-
dated Statutes for Lower Cana-
da, to codify the Laws of that
division of the Province in
Civil Matters, have completed
that portion of their work men-
tioned in the said Act as the
Civil Code of Lower Canada,
cmbodying therein such provi-
sions only as they hold to he
now actually in force, and
giving the authorities on which
they believe them to be so, and
have suggested such amend-
ments as they think desirable,
stating such amendments sepa-
rately and distinetly, with the
rcasons on which they are
founded ; and have in all res-
peets complied with the re-
quirements of the said Act as
regards the said Code and
amendments ; and whereas the
said Code with the amend-
ments suggested by the said
Commissioners, has, by com-
mand of the Governor, been
laid before the Legislature, in
order that the said Code, with
such amendments a, may be
adopted by the Legislature,
may be made law by enact-
ment ; and whereas such of the
amendments suggested by the
Commissioners, and such other
amendments as are mentioned
in the resolutions contained in

the Schedule hereunto annexed,
have been finally agreed to by
both Houses : Thercfore, Her
Majesty, by and with the ad-
vice and consent of the Legis-
lative Council and Legislative
Assembly of Canada, enacts as
follows :

1. The printed roll attested
as that of the said Civil Code
of Lower Canada, under the
signature of His Excellency the
Governor General, that of the
Clerk of the Legislative Coun-
cil, and that of the Clerk of the
Legislative Assembly, and de-
posited in the offico of the
Clerk of the Legislative Coun-
cil, shall he held to be the
original thereof reported by
the Commissioners as contain-
ing the existing law without
amendment ; but the marginal
notes, and the references to
existing laws or authorities at
the foot of the several articles
of the said Code, shall form no
part thereof, and shall be held
to have been inserted for con-
venience of reference only, and
may be omitted or corrected.

2. The Commissioners under
the Act mentioned in the pre-
amble of this Aect, shall
incorporate the amendments
mentioned in the resolutions
contained in the Schedule to.
this Act with the said Civil
Code as contained in the roll
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aforesaid, adapting their form
and language (when necessary)
to those of the said Code, but
without changing their cffect,
inserting them in their proper
places, and striking out of thé
said Code any part thereof in-
consistent with the said amend-
ments.

3. The Governor may also
select any Acts and parts of
Acts passed during the session
now last past and the present
session, which he may deem
it advisable to be incorporated
with the said Code, and may
cause them to be so incorpo-
rated by the said Commis-
sioners, in the manner herein-
* before prescribed with respect

to the amendments above men-
tioned, striking out of the Code
or amendments any part there-
of inconsistent with the Acts
or parts of Acts incorporated
therewith.

4. The Commissioners may
alter the numbering of the
Titles and Articles of the said
Code or their order, if need
be, and make the necessary
changes in any reference from
one part of the Code to another,
and may correct any misprint
or error whether of commission
or omission, or any contradic-
tion or ambiguity in the origi-
nal Roll, but without changing
its effect. )

5. So soon as the said work
of incorporation-and correction
shall have been.completed, the
suid Commissioners shall cause
tho Code to be reprinted as
amended and corrected, care-
fully distinguishing in. such
reprint the substantive amend-
ments and additions made in
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or to the original Rell, and
shall submit the same to the
Governor, who may cause a
correct printed Roll thereof,
attested under his signature
and countersigned by the Pro-
vincial Secretary, to be de-
posited in the office of the Clerk
of the Legislative Council,
which Roll shall be held to be
the original thereof ; any such
marginal notes or references
thercon as are mentioned in
Section one, being held to form
no part thereof, but to be in-
serted for convenience of refer-
ence only.

6. The Governor in Council
may after such deposit of the
Roll last mentioned, declare by
Proclamation the day on, from
and after which the said Code
as contained in the said Roll
shall come into force and have
effect as law, by the designa-
tion of ¢ The Civil Code of
Lower Canada,” and upon,
from and after such day the
said Code shall be in-force
accordingly.

9. The laws relating to the
distribution of the printed
copies of the Statutes shall
not apply to the said Code,
which shall be distributed in
such numbers and to such per-
sons only as the Governor in
Council may direct.

8. This Act and ‘the Pro-
clamation ‘mentioned in sec-
tion six, shall be printed with
the copies of -the said' Codo -
printed for - distribution‘ ‘as
‘aforesaid. b

9. So much of the Act cited
in the Preamble as may be

 inconsistent with this Act- is

hereby repealed. '



PROVINCE OF N
oo 1 MoNCE.
VICTORIA, by the Grace of

God, of the United King-
dom of Great Dritain and
Ircland, QUEEN, Decfender
of the Faith, &e., &c., &e.
To all to whom these presents
shall come, or whom the
same may in any wise con-
cern—GREETING :
Geo. ET. CARTIER, | WHEREAS
Atty. Genl. in and
by a certain Act of the Legis-
lature of the Province of Cana-
da, passed in the twenty-ninth
year of Our Reign, intituled :
¢ An Act respecting the Civil
Code of Lower Canada,” it is
amongst other things in effect
cnacted that the printed roll
attested as that of the said
Civil Code of Lower Canada,
under the signature of His
Excellency the Governor Gene-
ral, that of the Clerk of the
Legislative Council, and that
of the Clerk of the Legislative
Assembly, and deposited in
the office of the Clerk of the
Legislative Council, shall be
held to be the original thereof
reported by the Commissioners
as containing the existing Law
without amendment ; but the
marginal notes, and the refer-
ences to existing laws or au-
thorities at the foot of the
several articles of said Code,
shall form no part thereof, and
shall be held to have been in-

serted for convenience of refer-
ccnce only, and may ho omitted
or corrected ; that the Commis-
sioners appointed under the
second chapter of the Consoli-,
dated Statutes for Lower Cana-
da, to codify the Laws of that
Division of the Province in
civil matters, shall incorporate
the amendments mentioned in
the resolutions contained in the
Schedule to that Act with the
said Civil Code as contained in
the roll aforesaid, adapting
their form and language (when
necessary) to those of the said
Code, but without changing
their effect, inserting them in
their proper places, and strik-
ing out of the said Code.any
part thereof inconsistent with
the said amendments; that the
Governor may also select any
Acts and parts of Acts passed
during the session then last
past, and that session, which he
may deem it advisable to bein-
corporated with the said Code,
and majy cause them to be so
incorporated by the said Com-
missioners, .in the ‘manner
thereinbefore prescribed with
respect to the amendments
above mentioned, striking out
of the Code or amendments any
part thereof inconsistent with
the Acts or parts of Actsincor-
porated therewith; that the
Commissioners may alter the
numbering of the Titles and
Articles of the said Code or
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their order, if need be, and
make the necessary changes
in any reference from one part
of the Code to another, and
may correct any misprint or
error whether of commission or
omission, or any contradiction
or ambiguity in the original
Roll, but without changing its
cffect ; that so soon as the said
work of incorporation and cor-
rection shall have been com-
pleted, the said Commissioners
shall cause the Code to be re-
printed as amended and cor-
rected, carefully distinguishing
in such reprint the substantive
amendments and additions
made in or to the original
Roll, and shall submit the same
to the Governor, who may
cause a correet printed Roll
thereof, attested under his sig-
nature and countersigned by
the Provincial Secretary, to be
deposited in the office of the
Clerk of the Legislative Coun-
cil, which Roll shall be held to
be the original thercof; any
such marginal notes or refer-
ences thereon as are mentioned
in scction one, being held to
form no part thereof, but to be
inserted for convenience of
reference only; and that the
Governor in Council may after
such deposit of the Roll last
mentioned, declare by Procla-
mation the day on, from and
after which the said Code as
contained in the said Roll shall
cowe into foree and havo effect
as law, by the' designation of
“The Civil Code of Lower Ca-
nada,” and upon, from and.after
such day the said Code shall

bo in force accordingly; AXND:

WHEREAS the said Commis-
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sioners have incotporated the
amendments mentioned in the
resolutions contained in the
schedule to the said Act with
the said Civil Code as.contained
in the roll aforesaid, having
adapted their form and langu-
ago to those of the said Code but
without having changed their
effect, having inserted them in
their proper places, and having
struck out of the said Code
any part thereof inconsistent
with those amendments; AND
WHEREAS the said Commission-
ers have been duly directed to
incorporate, and have incorpo-
rated with the said Code such
Acts and parts of Acts, passed
during the last two sessions of
the Legislature of Canada, as
were deemed advisableto be in-
corporated therewith, and have
struck out of the said-Code -and

-amendments any- part thercof -

inconsistent with such Acts or
parts of Acts so incorporated;
AXD WHEREAS the said Com-
missioners have altered 'the
numbering of the Titles and
Articles of the said Code and
have made the necessary
changes in any refercnce from
one part of the:Code to.another,
and have corrected any mis-
print or error, whether of com-
mission-or omission in the origi~
nal roll, but without changing
its-effect ; AND WHEREAS'S0:500n
as the said work of incorpora-
tion and: correction=~was- com-
pleted, the said.Commissioners
have caused: the Code 'to be
reprinted’ as -amendéd and
corrected, having 'catefully
distinguished: in such -reprint
the substantive :amendments
and additions ‘madé in’ or*to



XLIr

the original Roll and have sub-
mitted the same to the Gover-
nor of Qur said Province of
Canada; AND WHEREAS all the
provisions of the first five sec-
tions of the ahove Act have
been duly carried into effect;
AXND WHEREAS CHARLES STANLEY
Viscount MoxCK, being Gover-
nor General of Qur said Pro-
vince of Canada, after the pro-
visions contained in the first five
sections of the said Act had
been as above and in every other
particular duly carried into
cffect, hath caused a correct
printed roll of the said Civil
Code, attested under his signa-
ture and countersigned by the
Provincial Secretary, to be de-
posited in tho office of the Clerk
of the Legislative Council; AN
WHEREAS Our said Governor
General of Our said Province
of Canada, after such deposit
of the said printed roll of the
said Civil Code, hath, by and
with the advice and consent of
Our Executive Council, for the
said Province, fixed the FIRST
day of AUGUST next, as the
day on, from and after which
the said Code as contained in
the said Roll shall come into
force and have effect -us law,
by the designation of ¢ The
Civil Code of Lower Canada;”
Now Kv~ow YE, that by and
with the advice of Our Ex-
ecutive Council for the said
Province of Canada, We do, by
this Our Royal -Proclamation,
declare that on, from and after
the FIRST day of the month
of AUGUST next, the said last
mentioned Roll attested under
the signature of Qur said Gover-
nor General of our said Pro-
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vince of Canada, countersigned

by the Provincial Secretary and

deposited in the office of the

Clerk of the Legislative Council

of the said Province as afore-

said, shall come into force and
have effect as law by the de-
signation of “ The Civil Code of

Lower Canada;” Of all which

Qur loving subjects of Qur said

Provinee, and all others whom

these presents may concern,

are hereby required to take
notice, and to govern them-
selves accordingly.

I TesTiMoNy WHEREOF, We
have caused these our Letters
to be made Patent, and the
Great Seal of Qur said Pro-
vince of Canada to be here-
unto affixed : WirNess, Our
Right Trusty and Well-
Beloved Cousin the Right
Honorable CHARLES STANLEY
Viscouxt Moxck, Baron
Monck of Ballytramnion,
in the County of Wexford,
Governor General of British
North America, and Captain
General and Governor in
Chief in and over OQur Pro-
vinces of Canada, Nova
Scotia, New Brunswick, and
the Island of Prince Edward,
and Vice Admiral of the
same, &e., &e., &e. At Our
Government House, in- Qur
CITY OF OTTAWA, in "Our
said Province-of Canada, this
TWENTY-SIXTH ‘day of -
MAY, in the year of Our
Lord; one thouasnd eiglit
hundred and sixty-six, and
in the Twenty-ninth year of
Our-Reign. : C

By Command, : T .

WM. McDOUGALL, = **
' Secretarys™
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A,

a.—article; articles.
Abbott,—Abbott on Shipping.
A. D.—Ancien Denizart.
al.—alinéa.
Alaun. — Alauzet, Des Assu-
rances.
Alnutt, P. W.—Alnutt, Practice
of Wills.
Ang. Ins.—Angell, on Life and
Fire Insurance.
a. pr.—article préliminaire.
Arg.—Argou.
Arn.—Arnould, on Insurance.
Arn. Corp.—Arnold on Corpo-
rations.
Arr.—Arrét; Arrétés.
“ Q. S.—Arrét du Conseil
Supérieur.
“ de Boni,—Arréts de Boni-
face.
“ Lam, — Arrétés do La-
moignon.
“ P. P.—Arrét du Parle-
ment de Paris.
Ass.—Assurance.
Aug.—Augeard.
Auth. or Author.—Authorities.

B.

b.—book.

B.—Bills,

Ba. Ab.—Bacon’s Abridgment.

Bac. D.-J.— Bacquet, “Droits
do Justice:

3

Bar.—Bartolus.

Bard.—Bardet.

Buas.—Basnage.

Bav. & L.—Bavoux et Loiscau,
Jurisprudence du Code Civil.

Bay. B.—Bayley on Bills.

B. &’Arg.—Boucher d’Argis.

Beaub. — Beaubien, Lois du
Canada.

Beawes—Beawes, Lex Merca-
toria.

Bée. Q.—Bécane, Questionssur
le Droit Commereial.

Bell, Com.—Bell’s Commenta-
ries.

Ben. — Benecke, Principles of
Indemnity.

Bi.—Biret.

“ Exp. — Biret, Explication

du ode.

Bing. N. C.—Bingham’s New
Ca.ses

Bio.—Bioche, Dictionniire de
Procédure.

Bl.—Blois.

Bla.—Blaekstone's. Commentn—
ries.

Boi.— Boileux, Commentmtos
sur:le Code-Civil.

-| Boie.—Boicean.

Bon.—Bonnier. .- -

Boni. (Arr. do)——Arrets de Bo-
niface), - -

Bor.—Bornier. :

Bogg: ~--Bosquet; ,Dxchonnmre‘
des ‘droits domaniaux.



LIV
Bouch. — Boucheul, Biblio-
thique.
Boud.—Boudousquié.
Bouh.—Bouhier,
¢ C. B.—Bouhicr, Cou-
tume de Bourgogne.
Boul. Stat.—Boullenois, Des
Statuts.
“ Dissert.—~Boullenois, Dis-
sertations.
Bou.-Pat.—Boulay-Paty, Droit
Commercial.
Bour.—Bourjon.
Bous.—Bousquet.
Bout.—Boutarie.
Boutil. 8. R.—Boutillier, Som-
me Rurale.
B. R.—Bail 2 Rente.
Bret. H.—Bretonnier sur Hen-
ys.
“ Q.—Bretonnier, Questions
de Droit.
Bril.—Brillon.
Bur.—Burge.
Byles—Byles on Bills.

C.

c.—chapter.

C.—Civil Code of Lower Cana-
da.

g ﬁ;]j_ 2 Coutume d’Anjou.

Cad.—Cadrés.

Cap. Charl.—Capitulaires de

Charlemagne.

“  Louis Déb.—Capitulaires

de Louis le Débonnaire.
Car.—Carondas.

“ Rep.— Carondas, Réponses.
Cas.—Casarégis, Discours.
Cat.—Catellan.

C. B.—Coutume de Bourgogne.

C. Bourb.—Coutume de Bour-
bonnais.

C. Br.—Coutume de Bretagne.

C. Co.—Code de Commerce.
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C. C. V.—Code du Canton .de
Vaud.

Ch.—Change.

Chab.—Chabot.

Chalm. Op.—Chalmer’s Opi-
nions of Eminent Lawyers.
Champ. et Rig.— Champion-

nidre et Rigaud.
Char.—Chardon.
Chau.—Chaudon.
Che.—Chenu.
Chep.—Cheptels.
Chit. B.—Chitty on Bills.
¢“ Co. L.—Chitty .on Com-
mercial Law.
¢ Con.—Chitty on Contracts
¢ Cr. L.—Chitty on Crimi-
nal Law.
¢ Pr.—Chitty on Prero-
gative Law.
Chit. & H.—Chitty and Hulme.
cit.—citations.
Cho.—Chopin.
Christie, P. W.—Christie, Pre-
cedents of Wills.
C. L.—Civil Code of Louisiana.
Clam.—Clamageran.
Cleirae, 0. H.—Cleirae, Ordon-
nances Hanséatiques.
“ TU. C. M.—Cleirac, Us
et Coutumes de la Mer.
C. N.—Code Napoléon.
C. Nor.—Coutume de Norman-
die. .
C. 0.—Coutume d’Orléans.
Coch. PL.—Cochin, Plaidoyers,
(Edition 1821.)
Cod.—Codex Justianus.
col,—column.
Coll. Part.—Collyer on Part-
nerships.
Com.—Comyn.
“  (following the name of
an author).—Communauté.
Con.—Contracts.
Conf. du C.—Conférences -dis-
Code. :
cons.—consequence.
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Cons. de M.—Consulat de la
Mer.

cont.—contra.

Coq.~—Coquille.

Cou.~~Couchot.

C. P.—Coutume de Paris.

C. R.—Constitution de Rente.

C.R.8.—Code of Roman States.

C. 8.—Code Sarde. :

C. 8. C.—Consolidated Statutes
of Canada.

C. S. L. C.—Consolidated Sta-
tutes for Lower Canada.

Cub.—Cuiain.

Cug. Cugnet.

Cuj.—Cujas.

D‘
D.—Dard. ‘
Dag. Pl.—Daguesseau, Plai-
doyers.

Dal.—Dalloz.
¢ D.—Dalloz, Dictionnaire.
“ J. G.—Dalloz, Jurispru-
dence Générale.
“ R. J.—Dalloz, Receuil de
Jurisprudence.
Danty, — Danty, Preuve par
témoins.
Darg. C. B.—Dargentré, Cou-
tume de Bretagne.
Dar. Inj.—Dareau, InJures.
Del.—Déelaration.
déf.—définition.
Delh.—Delhommeau.
De 1’H.—De L’'Hommeau.
Dels.—Delsol.
- Delv.—Delvincourt.
Delv. Dr. C.—Delvincourt,’ Droit
Commercial.
Dem.—Demante.
Demo.—Demoly.
Demol.—Demolombe. -

Dén. Ae. de Notor.~Denizart, |

Actes de Notoriété. -
Dép.—Dépot.
Desg. -—Desgodets.

i | e li—endem: loco.
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Des%-—Despexsses.

& Gil.—De Vﬂleneuve
& Gilbert.

De Vil. D. C. C.—De Ville-
neuve, Dictionnaire du Con-
tentieux Commercial.

dist.—distinction.

D’01.—D’Olive.

Dom.—Domat.

Don.—Donations entre vifs.
¢ M. — Donations entre
Mari ot Femme.

Dou.—Douaire.

Dou. Can. Abs.—Doucet, Ca-
nadian Abstract.

Dowd. Ins.—Dowdswell, Insu-~
rance (F. & L.)

 Drapier, — Drapier, sur les

Dixmes.
Drion,—Drion, du Notaire en
Second.
Duer,—Duer, on Insurance.
Dum.—Dumoulin.
¢ M.—Dumoulin, Coutume
du Maine.
¢  P—Dumoulin, Coutume
de Paris.
Dun.—Dunod, Preseriptions.
Dup.—Dupérier.
Dupl. C. P.—Duplessis, sur la
Coutume de Paris.
Dur.—Duranton.
Duv.—Duvergier.

E.

E.—Edit.
East.—East’s Reports.
ed.—edition.

Ed. & O—Bdits et Ordon-

nances.’ .,

Ellis, = Ellis; Life and: Fn-e
Insurance (Shaw’s))

Em.—Emérigon. R

' Em: (Bou.<Pat). — Eméngon,
par Boulay-Paty. '
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Ency.—Encyclopédie de Droit.
¢« Abscut (e. g.)—Encyclo-
pédie, rerbo Absent.

Ersk. Inst.—Erskine’s Insti-
tutes.

e. t.—eodem titulo.

ct. pas.—et passim.

e. v.—codem verbo.

P

fl.—Digestum Justiniani.
Fa.—Favre.
Fav.—Favard.
“ de Lang. — Favard
Langlade.
. F. C. P.—French Code of Civil
Procedure.
Fen.—Fenet.
“  Poth.—Pothier par Fenect.
¢ T. P.—Fenet, Travaux
Préparatoires. .
Fer. C. P.—Ferri¢re, Coutume
de Paris
** D.—Ferritre, Dictionnaire
de Droit.
i“ G. C.—Ferritre, Grand
Coutumier.
Flan.—Flanders or Shipping.
Foel.—Feelix (Deriangeat).,
“ H.—Felix ot Henrion.
fol.—folio.
Fost.—Foste:.
Four. S.—Fournel, Traité de 1a
Séduciion,
“ V.—Fournel, Voisinage.
Frém.—Frém1nv1lle.
Fur.—Furgole.

do

G.

Gin, — Gin, Analyse du Droit
Frangais.

Gir. L. C.—Girouard, Lettres.de
Change.

gl.—glose.

GIf. Ev.—Greenleai on Evi-
dence.
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Gou.—Gousset, Code Civil.

Gow, — Gow on Partnership
(3d ed.)

Grant, Corp.—Grant on Corpo-
rations.

Grav. L.—Graverol sur La-
roche.

Gr. C.—Grand Coutumier.

Grep. Hyp.—Grenier, Hypoe
thaques.

Gren. on E.—Grenier, sur Edit
de 1771.

Guen.—Guenois, Recueil 4’0Or-
donnances.

Guidon—Lc Guidon da 1a Mer.

Guy.—Guyot, Répertoire.
« Absent (e. g.)—Guyot,
Répertoire, verbo Absent.

Guyp.—Guypape.

H.

Halifax, A. C. L.— Halifax,
Analysis of Civil Law.

Ha. P. C.—Hale, Pleas of the
Crown.

Hein.—Heineceius.

Hen.—Henrys.

Henn.—Hennequin.

Her. — Héricourt, 'Vente des
Immeubles.

h. t.—hoc titulo. :

Hon. — Houyvet, Ordre des
créanciers.

Hyp.—Hypothéques.

L

Ib.—Tbidem.

1d.—Idem.

i. f.—in fine.

Imb. —Imbert, Pra.thue Judi-
ciaire.

Ind. to Stat.—~IndextoStatutes.

Inf. & fort—Inference & for-
tiori.

Ins.—Insurance.
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Ins. sur Conv.— Instructions
faciles sur les Conventions.
Inst. — Institutiones Justini-

ani.
Intr.—Introduction ; Introduc-
tion Générale aux Coutumes.
i. p.—in principio.
1. S.—Imperial Statute.
Tsam.—Isambert.
i. v.—tisdem verbis.

J.

J. A.—Journal des Audiences.

Jarman,—Jarman on Wills.

J. Oléron,—Jugements D’0l¢é-
ron.

Jones, Bts.—Jones, Bailments.

J. P.—Journal du Palais.

Jou. A. J.—Jousse, Admini-
stration do la Justice,
“ Q.—Jousse, Ordonnance.

Jouy, Pr. des Dixmes.—Jouy,
Principes des Dixmes.

K.

Kt.—Kent’s Commentaries.

N

* L
l.—liber ; livre.
L. Mar.—Louage, Maritimes.
L. & B.—Louet & Brodeau.
L. & B. C.P.—Louet & Brodeau,
Coutume de Paris.
Lac.—Roussean de Lacombe.
Lah.—Lahaie.
Lal.—Lalaure. -
Lam. M. — La.molgnon, MC-
moires.
“  Arr. ——Arrétes de Lmnol-
gnon.
Lan.—Lange. .
Lap.—Lapeyrére.
Lar.—Laroche. .
Lau.—Lauridre.
1, e.~lnco citato.
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L. C. J.—Lower Canada Jurist.

L. C. R.—Lower Canada Re-
ports

Leb.—Lebrun.

Lebret, S.—Lebret, de 1la Souve-
raineté.

%em.——g..emaitre.
ep.—Lepage.

chr.—Lgpl%stre.

let.—letter.

Levi,—Levi, Commercial Law.

Lew. Mar.—Lewis, on Marri-
age.

Lo.—Locré.

“ E. C.—Locré, Esprit du
Code.

“ L. C.—Locré, Législation
Civiie.

Loi. I. C.—Loisel, Institutes
Coutumidres.

Lor.—Lorienx.
Loui. R. (0. 8.) —Louisiana
Reports (Old Series.) - -
Lovelass, W.— Lovelass on
Wills.

Loy. Seign. — Loyseau, Des
Seigneuries.

¢« Of.—Loyseau, Des Offices.

M.

Mae.—Maclachlan.
Magens. — Magens on Insu-
rance.
Mal.—Maleville.
Man:—Manue} de Paillet. -
Mand.—Mandat.
Mar.—Mariage.
Mare.~~Marcadé.
Marsh. —Ma,rshnll
rance. -
Mas.—Massol.
max.—maxim.
May:—Maynard.
Men.—Menochius.
Mere. -de tut, — Mercxer, De
tutelis,

on Insu-
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Merl.—Merlin, Repertoire.
“  Absent (e. g.)—Merlin,
Répertoire, verbo Absent.
“ Q.—Merlin, Questions de
Droit.
Mes.—Meslé.
Mil.—Millet.
Mol.—Molloy.
Mont.—Montvallon.
Mor.—Mornae.
Month.—Montholon.
M. 8. A.—The Merchant Ship-
ping Act, 1854.

N.

«. — note.

n. — number (often omitted,
particularly with Pothier.)

Nan.—Nantissement.

N. D.—Nouveau Denizart.

N. Fer.—~Nouveau Ferriére,

N. Pi.—Nouveau Pigeau.

Nou.—Nouguier.

Nov.—Novelle,

0.

0.—Ordonnance.

Qb.—Obligations.

0. BL.—Ordonnance de Blois.

obs.—observation.

0. C.—Ordonnance du Com-
merce.

0. D.—Ordonnance des Dona—
tions.

0. E. F.—Ordonnance des Eaux
et Foréts.

0.F.—Ordonnance de Fontanon.

Q. H—-Ordonnances Hanséa-
tiques.

Oli.—Oliphant on Racing.

0. M. — Ordonnance de Ila
Marine.

0. Mou.—Ordonnance de Mou-
lins.

0. 0.—Ordonnance d’()x]én.ns.

Ort.—Ortolan,

ABBREVIATIONS.

0. S.—Ordonnance des Sub-
stitutions.

0. T.—Ordonnance des Testa-
ments.

0. W.—Ordonnances de Wis-
buy.

P.

p-—page, or pages; (is omitted
in most cases.)

Pa. Ag.—Paley on Agency.

Pa. P. & A.—Paley, Prmclpnl
and Agent.

Pail.—Paillet, Manuel de Droit
Frangais.

Pand.—Pandectes.

Pap. Arr.—Papon, Arréts.

Par.—Pardessus, Droit Com-
mercial.

Pars. M. L.—Parsons, Mercan-
tile Law.
¢ W.—Parsons on Wills,

P. C.—Procédure Civile.

Per. E. C. S.—Perrault, Ex-
traits du Conseil qupt‘erxeur.
¢« E. P. Q.—Perrault, Ex-
traits de la Prévosté de
Québec.

Perrin.—Perrin, Code des Con-
structions.

Pers.—Personnes.

Pet.—Petersdorff.

P. Fr.—Pandectes Francaises.

Ph.—Phillips, Insurance.

P. & H.—I’rmléges et Hypo-
théques.

P. Mar.—Puissance Maritale.

Pi.—Pigean, Procédute Civile.

Poe.—Pocquet de leonmére.

Pos.—Possession.

Poth.—Pothier.

“  Ass. — Pothier, Assu-
rance.
“ B. R—-Potbler, Bail & .
Rente.
¢ Ch.—Pothier, Change.
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Poth. Chep.— Pothier, Chep-
tels.
¢  Choses—Pothier, Cho-
ses.
¢ C. 0. Com. (e. g.)—
Pothier, Coutume d’Orléans,
Introduction au Titre de la
Communauté.
¢ Com.— Pothier, Com-
munauté.
¢ (. R.—Pothier, Consti-
tution de Rente.
“  Dép.~—Pothier, Dépét.
¢  Don.—Pothier, Dona-
tions entre vifs,
“  Don., M.—Pothier, Do-
nations entre mari et femme.

¢  Dou. — Pothier, Dou-
aire.

“  Hyp.— Pothier, Hypo-
thigues.

¢ Intr.—Pothier, Intro-
duction générale aux Cou-
tumes.

¢« Jeu,—Pothier, Jeu.

¢“ L. Mar.—Pothier, Lou-
ages Maritimes.

“  Lou.—Pothier, Louage.
“  Mand.-—Pothier, Man-
dat. :
¢«  Mar.— Pothier, Mari-
age.

“  Nan.—Pothier, Nanhs-
sement.
“  Ob.—
tions.

“  Pand. —-Pothler, Pan-
dectes.

“  P. C.—Pothier, Proeé-
dure Civile.

“  Pers.—~Pothier, Person-
nes.

¢  P.Mar.~—Pothier, Pais-
sance Maritale.

“  Pos.—Pothier, Posses-
sion. .
“  Pres. — Pothior,
scription,

Potlner, Obllga-

" Pre-

e
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¢«  Prét C.—Pothier, Prét
de Consomption.

“  Prét U.—Pothier, Prét
a Usage.

¢« - Pr.G. A.~Pothier, Prét
3 la Grosse Aventure. .

“  Prop. — Pothier, Do-
maine de Propriété.

“  Soc.—Pothier, Société.

- % Sub.—Pothier, Substi-

tations.

¢  Sue.~Pothier, Succes-
siona.

“  Test.— Pothier, Dona-
tions testamentaires.

¢  Vente—Pothier, Vente.

P. Poul.—Du Pare Poulain.
gr. (a.)—préliminaire (article.)

r. de la Jan.—Prevot de la
Janneés.

Pres.—Prescription.
Pro.

C. N.-Pro,)et du Code
Napoléon. :

Prop.—Propriété.
Proud.—Proudhon (Valette.)
C.

D.. F. — Proudhon,
Cours de Droit Frangais.
“ D, P.—Proudhon, Do-
maine de, Propneté. :

l;’rocéa Verbal des
Confétences.

Q.

Q.—Questions.

q.—question, guestions. -

Quen.—Quenault, Assurances.

R. .

r.—régle ; rule.
Rav.—Raveau.
Ravi.—Raviot. -
R. de Vil. ——Rolla.nd de Vxl-

largues.

R. Lyon.—-Réoleme.nt. de Lyon.
Ren/~Renusson, . "
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Ren. Subr.—Renusson, Subro-
gation.

Rep.—Répertoire.

Rev.—Revue de Législation ct
de Jurisprudence du Bas
Canada.

Ric.—Ricard.

Rich.—Richer.

Riv.—Rividre.

R. J.— Receuil de Jurispro-
dence (Dalloz.)

Rod.—Rodier.

Rodi.—Rodidre.

Rog.—Rogron.

Ros. B.—Roscoe on Bills.

Rus. Cr.—~Russell on Crimes, -

R. Wol.—Revue Wolowski.

s.—section.
Sal.—Sallé.
“ C. des Curés.~Sallé, Code

des Curés.

Salv.—Salviat.

Salvaing, U. F.— Salvamg,
Usage des Fiefs.

Sav.—Savigny.

Savary, P.—Savary, Paréres.
“ 39 (e.g.)—Savary,
Paréres, Parére 39.
“ P, N.—Savary, Pa.rfmt
Négociant.

Sedg.—Sedgwick, on Measuro
of Damages.

Ser.—Serres.

Serp.—Serpillon.

Sm. Con.—Smith on Contracts.

“ M. L.—Smith, Mercantile

Law. )

Soe.—Socibté.

Soe.—Soefve.

Sol.—Solon.

som.—sommaire. ‘

Stair, Inst.—Stair, Instltutes.

Steph.—Stephen’s Commenta-
ries.

Stev,—Stevens, on Average.

Sto. Ag.—Story, on Agency.
¢ B. E.—Story on Bills of
Exchange.

' % Bts.~Story on Bailments.
¢ Con.—Story on Contracts.
¢ Conf.—Story on Conflict of
Laws.
¢ Part.—Story on Partner-
ship.
¢ P.N.—Story on Promissory
Notes.

Str.—Straccha, de navibus.

St. Rep.—Stuart’s Reports.

Sub.—Subrogation.

Sue.—Successions.

Sug. V. P.—Sugden, Vendors
and Purchasers.

sup.—suprad.

T.

Tay.—Taylor, on Evidence.

Test.—Testaments.

Teu. et Sul.—Teulet et Sulpxey,
Codes Frangais.

Thev. - Des. — Thévenot-Des-
saules, Dictionnaire Du Di-
geste.

Tom.—Tomlin’s Law chtlon-

ary.

«" 'Preason (e. )—Tom-
lin’s Law Dwtlona.ry, verbo
Treason.

Toub.—Toubeaun

Toul.—Toullier.

Tr —Troplong.

P. & H. —-Troplong, Pri-
vxléges et Hypothéques.

t. t.—toto titulo.

Tud.—Tudor, Mercantile Law. -

v.
v. — for verbo, is genera.lly

“omitted.
V.—Victoria. -
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Va.—Valin.

¢« 0. M.—Valin, Ordonnance
de 1a Marine.

¢ Ass.—Valin, sur 1’Ordon-
nance de la Marine, titre
Des Assurances.

Vaz.—Vazeille.

v. e.~verbo citato, or verbis
citatis.

Vin. Q. S.— Vinnius, Ques-
tiones Selectae.

“ in Pek.—Vinnius in Pek-
ium.

Voet, P.—Voet ad Pandectas.

Ww.
Wat. Part.—Watson, Pa.rtner-

Weatgerly G. P—Weatberly, )
Guide to Probate.
Whar.—Wharton’s Law Lexl- i

con. !
Woolrich, C. L. — Woolrich,

Commercial Law.

Z.
Zach.—Zacharize,

The abbreviations of the Latin titles of the Institutes, Digest,
Code, or Novelle, are not included in the above List, as their
meaning may readily be found with the ns's}stanée of the
Alphabetical Tables of the Corpus Juris Civilis.

.3*



NOTE.

The dash “—?”, in the text of the articles,
indicates the beginning of a paragraph.

Two hyphens “- -%, after the number of a
page, or other reference, mean: ¢ and following.”

The numerals and figures between brackets, at
the end of each article, refer to the volume and
page of thoe Draft as finally reported by the
Commissioners,
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PRELIMINARY TITLE.

OF TRE PROMULGATION, DISTRIBUTION, EFFECT, APPLICATION, INTER-
PRETATION AND EXECUTION OF THE LAWS IN GENERAL.

1. Acts of the imperial par-
liament which affect Canada are
decmed to be promulgated and
come into force from the day
on which they receive the royal
assent, unless some other time
is therein appointed.—1 Bla.
102-107; 1 Chit. Cr. L. 638; 1
P. Fr. 407; Chalm. Op. 158,
228, 231,292, 511; C. N.1. [L
243.]

2. The acts of the provincial
parliament are deemed to be
promulgated :

1. If they be assented to by

the governor, from the date of.

such assent ;

2. If they be reserved, from
the time at which the governor
makes known, either by procla-
mation, or by speech or message
to the legislative council and
assombly, that they have re-

ceived the royal assent.—C. 8. C.
¢. 5, 8. 4; Union Act, s. 38,
39; 1 P. Fr. 407, p. xxv1.; C.
S.L.C.ec. 3 8 1; C. N. 1.
[1.243.]

8. Any provincial act as-
sented to by the governor, ceases
to have force and effect from
the time at which it is an-
nounced, either by proclama-
tion, or by speech or message
to the legislative council and
assembly, that such act has
been disallowed by Her Majes-
ty, within the two years follow-
ing the reception, by one of her
principal secretaries of state,
of the .authentic copy which
has been transmitted to him of
such acti~TUnion Act, s 38.
1. 243.]

4. An authentic ‘copy of the
statutes assented to by the gov-

Nore.—The changes and additions made in virtue of the
statuto of 1865, intituled : An Act respecting. the Civil Code of
Lower Canada, and contained in the Schédule of Resoliitions

appended to the said statute, are

brackets [7.

, in this Code, ingerted hetween
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ernor, or the assent to which
has been published as provided
in article 2, is furnished by the
clerk of the legislative council
to Her Majesty’s printer, whose
duty it is to print and cause to
be distributed, to all entitled
thereto, the nmumber of copies
mentioned in the list trans-
mitted to him by the provincial
secretary, after the close of
each session. C. 8. C. c. 5,
s. 7. [1.243.]

5. The persons entitled to
such distribution are :—The
members of both houses of par-
liament, and the public depart-
ments, administrative bodies
and public officers mentioned
in the said list.—Ib. s. 8, 9.
[1. 243.]

6. The laws of Lower Canada
govern the immoveable pro-
perty situate within its limits.—
1 Feel. n. 60 --; 1 Mare.n. 75;
1 Boul. 7, 26 --; Poth. Intr.
n. 22, 23 --; 1 Toul. n. 119;
C. N.3. [I.243.]

Moveable property is governed
by the law of the domicile of
its owner. But the law of
Lower Canada is applied when-
ever the question involved re-
lates to the distinction or nature
of the property, to privileges
and rights of lien, contestations
as to possession, the jurisdie-
tion of the courts and procedure,
to the mode of execution and
attachment, to public policy
and the rights of the crown,
and also in any other cases
specially provided for by this
code.—~1 Feel. n; 61; 1 Boul.
8, 338, 339 ; Poth. Intr. n. 24;
1 Toul. n. 117 ; 1 Mare. 56; 5
JP. Fr.35,6; 1 Dur.n. 99; 18
Merl. 432; 1 Rog. 7; 1 Zach.

38; 1 Dels. 24; 1 Proud. 98;
Lah. 2,ona.3; Riv. 25; 1
Prev. dela Jan. Lxxxmr ; Dem.
8; 1 Demol. n. 94; Cub.412,3;
8 Sav. 169, 173. {I. 245.]

The laws of Lower Canada
relative to persons, apply to all
persons being therein, even to
those not domiciled there ; sub-
jeect, as to the latter, to the
exception mentioned at the end
of the present article.—1 Toul.
n 113 --; 1 Zach. 36, 37; 1
Feel. 19,62. [I.245.1

An inhabitant of Lower Can-
ada, so long as he retains his
domicile therein, is governed,
even when absent, by its laws
respecting the status and capa-
city of persons ; but these laws
do not apply to persons domi-
ciled out of Lower Canada, who,
as to their status and capacity,
remain subject to the laws of
their country.—1 Toul. n. 114,
115 ; 1 Zach. 37 ; 1 Fel. 58;
1 Boul. 147, 152; 1 Mal. 10.
[1. 245.]

7. Acts and deeds made and
passed out of Lower Canada
are valid, if made according to
ike forms required by the law
of the country where they were
passed or made.—Dom. 1. prel.
t. 1, § 2, n. 20; Poth. Intr. c.
1, n. 6,7; D.2, cit.; Lah. 2;
C.N.3;C. L 9. [I 245.]

8. Deeds are construed ac-
cording to the laws of the coun-
try where they were . passed;
unless there is some law to the
contrary, or the parties have
agreed otherwise, or by the
nature of the deed or from
other circumstances, it appears:
that the intention of the parties
was to be governed by the.law
of another place; in any of
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which cases, effect is given to
such law, or such intention ex-
pressed or presumed.—1 Fool.
80 --; 1 Toul. n. [I. 245.]

9. No act of the legislature
affects the rights or prerogatives
of the crown, unless they are
included therein by special en-
actment. '

The rights of third parties,
who are not specially men-
tioned in any such act, are
likewise exempt from the effect
thereof, unless the act is public
and general.—C. 8. C. ¢. 5, s.
6, §25. [I.245.]

10. An act is public, either
by its nature or by its being so
declared. All other acts are

rivate.

All persons are bound to take
cognizanco of public acts; but

rivate acts must be pleaded.
—Ib. § 27, [I.245.]

11. A judge cannot refuse to
adjudicate under pretext of the
silence, obscurity or insuffi-
ciency of the law.—ff. L. 12 De
leg. ; Dom. 1. prel. t. 1, 8. 2,n.
9-24; C. S. L. C. c. 82,8. 1;
1. P, Fr. 424 --; 1 Lo. E. C.
213, 214; 1 Dur. n. 95,1005 D.
2, a. 4; C. N. 4; C. L. 21.
[1.245.] |

12. When a law is doubtfal
or ambiguous, it i8 to-be intér-
preted so as to fulfil the inten-
tion of the legislature, and to
attain the object for which it
was passed. )

The preamble, which forms
part of the act, assists in ex-
plaining it.—C. 8. C. c. 5, &. 6,
§28; C. 8. L. C. c. 82, s. 1.
[1.247.]

13. No one can by private
agreement, validly .contravene-
the laws of public ordér: and.

3

good morals.—Poth. Ob.n. 153
Merl. Loi, n. 43, § 8; Lah. 4;
C. N. 6; C. L.11. [I.247.]

14. Prohibitive laws import
nullity, although such nuﬂgty
be not therein expressed.—Cod.
L. 5, De leg. 1.1, t. 14; 1 Toul.
n. 90; 1 Bouh. 390; C. L. 12.
[1. 247.]

16. The word “shall” is to
be construed as imperative, and
the word “may” as permissive.
—~C.S8.L.C.ec.1,s.13,§ 3.

16. Penalties, confiscations
and fines inc¢urred for contra-
ventions of the laws, are ro-
coverable, unless it is otherwise
specially provided, by ordinary
ﬁrocess‘of law, in the name of

er Majesty, alone, or jointly
with another prosecutor, hefore
any court having civil jurisdie-
tion to tho amount sought to be
recovered,-except only the Com-
missioners’ Courts for thé sum-
- mary trial of small causes,
which are prohibited from tak-
ing cognizance of these cases.—
C.8.C. c. 5,8 6, §17;5C. S,
L.C.c. 94,8 8. [I 2477 -

17. The words, terms, ex-
pressions and enactmerits eniim-
orated in the:following schedule;
wherever used' in this' ¢odeor
in any act of the provincial
 legislature, ‘have ithe meaning
-and-application respectively as-
'signed to them in such schedule;
and are interpreted in the'man-
ner therein specified,” unless.
‘there-is sonie special'enactment .
to:the coutrary.

SCHEDULE.
1. Each of the expressions
3 -Her‘-Ma'je‘ ty,”? ‘th :K--';g’:D
| ““rthe Soverei { N’

| “the’Crown;” midans the King' .



4 PRELIMINARY TITLE.

or the queen, his or her heirs
and successors, sovereigns of
the United Kingdom of Great
Britain and Ireland.—C. S. C.
c. 5,8 6, §1. [I.247.]

2. The words ‘““imperial par-
liament” mecan the parliament
of the United Kingdo of Great
Britain and Ireland ; the words
“imperial acts or statutes”
mean the laws passed by that
parliament, and the words ““act”
and ‘“statute,” whencver they
are made uso of in this code,
without qualification, mean the
actd and statutes of tho parlia-
ment of Canada. By the words
‘“provincial parliament” is un-
derstood the parliament of Can-
ada, and the words  provinecial
acts or statutes” mean the laws
passed by that parliament.
[I. 247.]

3. The words  governor,”
‘“governor of this province,”
“ rovernor General,”” or “ Go-
vernor in Chief,”” mean the
governor, licutenant-governor
or the person administering the
government of this province.—
C.8.C.c.5,s.6,§2. [I.249.]

4. “Governor in Council”
means tho governor, lieute-
nant-governor, or the person
administering the government,
acting with the advice of the
executive council of this pro-
vince.—TIb. § 3. [I.249.]

5. The word “proclamation”
means proclamation under the
great scal; and by “great
scal” the great seal of the
province of Canada is under-
stood.—C. 8. L. C.e. 1, 5. 13, §
6. [I.249.]

6. ¢“Lower Canada” means
all that part of the province of
Canada which, previously to

the union, constituted the pro-
vince of Lower Canada; and
“Upper Canada” that part
which, at the same time, con-
stituted the provinee of Upper
Canada.—C. S. C. s. 6, § 4, 5.
(1. 249.]

7. The words * The United
Kingdom” mean the United
Kingdom of Great Britain and
Ircland; and “The United
States,” the United States of
America.—~TIh. § 6. [I. 249.]

8. The name commonly given
to a country, place, body, cor-
poration, society, officer, fune-
tionary, person, party or thing,
designates and means the
country, place, body, corpo-
ration, society, officer, func-
tionary, person, party or thing
thus named, without the neces-
sity of more ample description.
~—Ib. § 6. [I.249.]

9. The masculine gender
includes both scxes, unless it
appears by tho context that it
is only applicable to one of
them.—Ih. § 7. [I. 249.]

10. The singular number
extends to more than one
person, or more than one thing
of the samo sort, whenever the
context admits of such exten--
sion.—~Ib. [I.249.]

11. The word “ person’ in-
cludes bodies politic and corpo-
rate, and extends to heirs and
legal representatives, unless
such meaning is contrary to
law or inconsistent with the
particular circumstances of the
case.—Ib. § 8. [I.249.T

12. The words ¢ writing,”
“written,” or terms of like
import, include words printed,
or otherwise traced or copied.
—Ib, §9. [I.249.]
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13. The word “month”
means a calendar month.—
Ib. § 11; Sto. B. E. 379; 2
Whar. 656. [I.249.]

14. By “holidays” are un-
derstood the following days:
Sundays, New Year's Day, the
Fpiphany, the Annunciation,
Good Friday, the Ascension,
Corpus- Christi, the festival of
St. Peter and St. Paul, All
Saints® Day, Christmas Day
and any other day fixed by

proclamation as a day of gene- |

ral fast or thanksgiving ; saving
the speeial -provisions estab-
lished by the statutes concern-
ing the collection of the revenue
and the payment of bills of
exchange and promissory notes.
—C.S.C.c. 5 5.6,§12; c. 16,
s. 165 ¢. 57,8. 553 C. S.L.C. e.
64, s. 32, [I.249; III. 373.]

15. The word “oath” in-
cludes the solemn affirmation
which certain persons are
permitted to make instead of
an oath.—C. S. C. ¢. 5, s. 6,
§13; C. 8. L. C.c. 34,5. 8; c.
82,s.13. [I.249.]

16. The word “ magistrate”
means a justice of the peace.
“Two justices of the peace”

means two or more justices|

sitting or acting together.
When any thing is ordered to
be done by or before a justice
of the peace, magistrate, func-
tionary or public officer, one. is
understood whose powers or
jurisdiction extend to the place
where such thing ought to be
done. The authority given to
do a thing, carries with it all
the powers necessary for that
gurpose.—c. S. C. ¢ 5, s 6,

20 [I.249.]

17. The right. of nominating

to an office or employment
carries with it that of removal.
—Ib. § 22. [I.249.]

18. The duties imposed and
the powers conferred upon an
officer or public functionary,
in his official capacity, pass to
his successor, and pertain to
his deputy in so far as they
are compatible with the charge
of the latter.—Ib. § 23; C.S.
L. C.ec.77,s.16. [I.249.]

19. When an act is to be
performed by more than two
persons, it may be validly done
by the majority of them, exeept
in the cases otherwise specially
provided.—C. 8. C. ¢. 5, s. 6,
§24;C.8. L. C.c. 1,5. 13, § 5.
[1. 249.3

20. The pound sterling is
equivalent to the sum of four
dollars, cighty-six cents and
two thirds, or one pound, four
shillings and four pence, cur-
rency. The “sovereign” is of
like value.—C. 8. C. ¢. 15, s.
4; C. S.L.C.c. 82,5. 3. [I
249.

21. By the terms “inhabi-
tant of Lower Canada’ is
meant a person having his
domicile in that part of the
province.

22. The terms ¢ acts of civil
status” mean the entries made.
in the registers- kept according
to law, to establish births,
marriages and burials.

“Registers of civil status”
are the books so kel and in
which such.acts.are ontered.

“ Officers of -civil status’ are
thoso intrusted with the keep-
ing of rsuch registers.-

23. By ““bankraptey” is
meant the condition of a' trader.
whohas:discontinued his:pay-:
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ments.—2 Bor. 0. 1673, 666 ;: which is unforeseen, and caused
Guy. Faillite, 273 ; Bon. 726, | by superior force which it was

. 312 ; Par. n. 1091; 1 Delv.
. C. 242, [I.249.] .
24. A fortuitous cvent is one

impossible to resist. [IIIL.

373.]

BOOXKXK FIR

S T.

OF PERSONS.

TITLE

FIRST.

OF THE ENJOYMENT AND LOSS OF CIVIL RIGHTS.

CHAPTER FIRST.

THE ENJOYMENT OF CIVIL
RIGHTS.

18. Every British subject is,
as regards the enjoyment of
civil rights in Lower Canada,
on the same footing as those
born therein, saving the special
rules relating to domicile.—Ca-
pit. of Queb. 1759 Treaty of St.
Germain 1763; C. N. 8. [I.
251.]

19. The quality of British
subject is acquired either by
right of birth, or by operation
of law.—C. S. C. ¢. 6, 8. 4;
1 Dur. 1205 C. N. 7. [I. 253.]

20. A person born in any
part of tho British empire, oven
of an alien, is a British subject
by right of birth, as also is he
whose father or grandfather by
the father's side is a British
subject, although he be himself
born in a foreign country ;
saving the exceptions rosulting

or

from special laws of the empire.
—C. 8. C. c. 8,8. 1--; Poth,
Pers. 573; 1 Dur. n. 120 ; Lah.
a. 5; 1 Bla. 374, =. 16 - 18,
366, n. 1; 2 XK. 38; 2 Steph.
429, 515; Chalm. Op. 332 ;1
Ha. P.C. 68 ; 1 Com. 541 ; Chit.
Pr. 13; Man. 23; C. N. 10.
[I. 253.]

21. Analienbecomes a Brit-
ish subject by operation of law,
by conforming to-the conditions
the law prescribes.—1 Bla, 374
n. 16 - 18 ; 2 Steph. 427 -433;
Ha. l. ¢.; Fost.184; C.N.9;
Donegani vs. Donegani, St.
Rep. 605. [I.253.]

52. These conditions, as pre-
scribed by the laws of this pro-
vince, are :

1. Residence during three
years at least in some part of
the provinece of Canada, with
theintention of settling therein

2. Taking the oaths of resi-
dence and allegiance .required
by law; or in the case of a
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woman the oath of residence
alone ;

3. Procuring from the proper
court, with the nccessary for-
malities, the certificate of natu-
ralization required by law.—
C.8.C.c.8,s.1,2,3,4; C. N.
9. [I, 253.]

23. An alien woman is
nutaralized by the mere fact
of the marriage she contracts
with a British subject.—C. S.
C.c.8,s 7. [I.253.]

24, Naturalization confers
in Lower Canada, on him by
whom it is obtained, all the
rights and privileges he would
have if born a British subject.
Ib.s.1; C. N.13. [I.253.]

25. Aliens have a right to
acquire and transmit by gratu--
tous or oncrous title, as well as
by succession or by will, all
moveable and immoveable pro-
perty in Lower Canada, in the
same manner as British-born
or naturalized subjects.—Ib. s.
9; Poth. Pers. 578; C. N. 11.
[I. 253.]

26. Aliens may also serve
as jurors, in all cases where,
according to law, a jury must be
composed one half of foreign-
ers.—C, S. C.c. 8,8.23; C.S.
L. C.c. 84,5 41, § 3, 5. 4
[I. 253.]

27. Aliens, although not re-
sident in Lower Canada, may
be sued in its courts for the
fulfilment of obligations con-
tracted by them even in foreign
countries.—12 V. ¢. 38, s. 14,
49, 94; C. S. L. C. c. 83, s.
61; 2 P, Fr. 140; 1 Pi. 85;
Rav. 6; Ord. 1667, t. 2, a. 7;
C. N. 14. [IL 253.]

28, Any inhabitant.of Lower
Canada may be sued: in its

| Bla. 121;

courts for the fulfilment of
obligations contracted by him
in forcign countries, even in
favor of a forcigner.—C. N.
15. [I. 255.]

29. Every person, not resx-
dent in Lower Canada, who
brmgs or institutes any action,
suit or procccdmg in its courts,
is bound to give to the opposite
party, whether a subject of Ier
Majesty or not, sccurity for the
costs which may be incurred.in
consequence of such proceed-
ing.—C. S. L. C. c. 83,8.68;
2 P, Fr. 143 ; Poth. Pers. 577 ;
C. N. 16. .[I. 255.]

CHAPTER SECOND.
OF THE LOSS OF CIVIL RIGHTS.

30. Civil rights are lost :

1. In the cases which: are
provided for by the laws of the
British Empiro ;

2. By civil death.

Rich. Mort civ. 52 -~; Poth.
Sue. 10, 11; 1 Fav. Conf. 61;
1 Toul. n. 180, 266 --; 14 & 15
Hen. VIII, c. 4; 1 Pet. 463
or 321; 2 Tom. Treason § 2; 1
Bl. 370, n. 3, 374, n. 21; Fost..
841; Bur. 707 83 and suthor-
itics under ihe followmg articles
[I. 255.] .

SECTION 1.
Of Cizil Death.

81. Civil death results from
condemnation to cértain cor-
poralpunishments.--Rich. Moit
civ. 15, 16; Poth. Mar, 2645
Poth. Pers. 585 Poth. Intr.n.
28;.11 Guy. -Mort civ. 634 2

.13 33;
16; C.: N. 22. ./255.
.88, Coiidemnation. to-death;
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carries with it civil death.—
Poth. Intr. n. 30; Rich. Mort
civ. 26 ; Guy. L. c¢. ; Rochon vs.
Ledue, 1 L. C. R. 252; C. N.
23. [I.255.] .

83. Civil death also resul
from the condemnation to any
other corporal punishment for
life.—1 Bla. 134 ; Guy.l. c¢;
Rich. 26 ; Poth. Intr. n. 30;
Id. Pers. 595; Id. Suc. 5.
[I. 257.]

34%. The disabilities which
result as regards persons pro-
fessing the catholic religion,
from religious profession by
solemn and perpetual vows
made by them in a religious
community recognized at the
time of the cession of Canada
to England and subsequently
approved, remain subject to
the laws by which they were
governed at that period.—Poth.
587-9; Id. Suc. 125; Id. Mar.
n. 264; Id. Intr. n. 28; O.
1167, t. 20, a. 15, 16 ; 11 Guy.
Lc.; Rich. 596, 607 --, 643,
647, 651, 660 ; 1 Bla. 132, 3, n.
16; 2 Id. 121. [I. 257.1

SECTION IL.
Of the Effects of Civil Death.

385. Civil death carries with
it the loss of all the property
of the party attainted, which is
confiscated to the crown.—C. P.
a.183; 2 Bla. 381; Poth. Intr.
n. 51; 11 Guy. 637; 2 P. Fr.
174 ; Rich. 46, 337 ; C. N. 25.
[L. 257.]

36. A person civilly dead :

1. Cannot take or transmit
by succession.—ff. L. 18, De
bon. pess ; 2 P, Fr. 183; Poth.
Pers. 587 ; 11 Guy. 637 Rich,

LOSS OF CIVIL RIGHTS.

203, 208, 217 -- ; Poth. Sue. 93
C. N. 25. [I.257.]

2. He can neither dispose of
nor acquire property, whether
inter viwos or by will, and
whether by gratuitous or one-
rous title ; he can neither con-
tract, nor possess property, but
he may receive maintenance.—
Poth. Pers. 587; N. D. Ali-
ments, n. 24; 1 Arg. 16; 11
Guy. 637 ; 1 Dom. Liv. Prél.
106; 1 Pi. 66; 1 Bour. 128;
1 Dup. 36 --; C. N. 25. [I.
257.]

3. He can neither be appoint-
ed tutor nor curator, nor take
part in the proceedings relative
to such appointment.—2 P. Fr.
185, 6 ; Poth. Pers. 611; 11
Guy. 637, [I.257.]

4. He cannot be a witness to
any solemn or authentic deed,
nor can he be admitted to give
evidence in a court of justice,
or to serve as a juror.—ff. L.
18, § 1, Qui. test. fac.; L. 20;
2 P. Fr. 185, 6; ff. L. 3, De
test. § 5; 11 Guy. 637, 8 ; Rich.
251, 254. [I.259.]

5. He cannot be a party to
a suit, either as plaintiff or
defendant.—ff. L. 2, De cap.
min. ; 2 P. Fr. 189, 190 ; Jou. G.
1667, a. 8, t. 2, p. 28; Rod. on
do. 31; 1 Pi.66. [I.259.]

6. He is incapable of con-
tracting a marriage that will
produce any civil effect.—Poth.
Com. 20; Id. Mar. 433, 440,
486 ; Id. Suc. ¢. 1,s. 2,4a.2,§
4; 11 Guy. 638; 0. 1639, a.
7; 2P. Fr.191--. [I. 259.]

7. Marriage previously con-
tracted by him iz dissolved for
the future, in so far as regards
its civil effects only ; the marri-

age tie subsists,—Poth. Suo.
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20; Id. Mar. 467; 3 P. Fr.
446 --; Gou. a. 227, p. 94, 5. a.
25, p.-19,20; 1 Mal. 41 --;5 1
Dur. n. 225; 2 Dur. 520; 1
Toul. 285, 6. [I. 259.]

8. Ilis consort and his heirs
may respectively exercise the
rights and actions to which
natural death would give rise ;
saving rights of survivorship,
to which civil death only gives
rise when that ecffect results
from the terms of the marriage
contract.—ff. L. 121, § 2 De v.
sig.; 2 P. Fr. 196; 1 Demol.
n. 210 ; Rich. 506 ; Lac. 459; 1
Toul. n. 286. [I.259.]

37. Civil death is incurred
from the time of the sentence.—

Poth. Sue. ¢. 1,8.1,p.5,6; c.
3, p. 125, 6; Id. Pers. t. 3, p.
596 ; 20 Merl. Mort civ. § 1, p.
432; Rich. 143-4-6-7 ; 5 Merl.
Condamné, n. 1; f. L.15, § 1,
De int. et rel; L. 10, § 1, L.
29, De poen.; Gou. 21, on'a.
265 C. N. 26. [I.259.]

38. Pardon, liberation, and
the remission of the penalty or
its commutation to another
which does not carry with it
civil death, restore the civil
ability of the person con-
demned, but without any re-
troactive effect, unless such
effect be specially granted by
act of parliament.—C. 8. C. c.
99, s. 113. [I.259.]

TITLE SECOND.
OF ACTS OF CIVIL STATUS.

CHAPTER FIRST.
GENERAL PROVISIONS.

89. In acts of civil status
nothing is to be inserted, either
by note or recital, but what
it is the duty of the parties to
declare.—C. N. 35. [I.261.]

40. In cases where the
parties are not obliged to ap-
pear in person at the making
of an act of civil status, they
may be represented by ‘an
attorney, specially authorized
to that effect.—C. N. 36. [I.
261.] .

41. The public officer read:
to the parties, or to their attor-
ney, and to the witnesses, the.

act which he makes.—C. N. 37.
[1. 261.]

49. Acts of civil status are
inscribed in two registers of
the same tenor, kept for each
Roman Catholic parish church,
each Protestant church or con-
gregation, or other religious
community, entitled by law to
keep such registers, each of
which is authentic, and has
in law equal authority.—O.
1667, t. 20, a. 8; Decl. 1736,
a.1; C. 8. L. C. c. 20, 5. 1,16,
17; C. N. 40. [I.261.] . -

4.3, The registers are far-
nished by the churches; con-
gregations ov religious coms=
munitiés, and mugt- be in the
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form prescribed by the Code
of Civil Procedure.—C. 8. L.
C.ec 20,5 1,§2; C. N. 40,
[1. 261.]

44, The registers are kept
by the rector, curate or other
priest or minister having
charge of the churches, con-
gregations, or religious com-
munities, or by any other officer
entitled so to do.~C. S. L. C.
c. 20,s.1,§1; C. N. 40. [I.
261.]

45, The duplicate register
so kept, before it is used, must,
at the instance of the party
keeping it, be presented to one
of the judges of the Superior
Court or to the prothonotary of
the district, or to the clerk of
the Circuit Court instead of the
prothonotary in the case speci-
fied in the statute 25 Viet,,
chap. 16, to be by such judge,
prothonotary or clerk num-
bered and initialed in the man-
ner prescribed by the Code of
Civil Procedure.—C. 8. L. C.
c. 20,s.1,§2; C. N. 41. [I.
261 ; ITIL. 373.]

46. Acts of civil status, as
soon as they are made, are
inseribed in the two registers,
in successive order and without
blanks ; crasures and marginal
notes aro acknowledged and
initialed by all those who sign
the body of the act. Every-
thing must be written at length
withont abbreviation or figures.
—C. 8. L.C. ¢.20,s.1; C. N.
42, [I.261.]

47. Within the first six
weceks of each year, the person
who kept the said registers, or
who has charge thereof, de-
posits in the prothonotary’s
oflice of the Superior Court of
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his district, or in the office of
the clerk of the Circuit Court
in the cases provided for in the
statute already mentioned in
the present chapter, one of the
said duplicates, the dclivery
of which is acknowledged by
a receipt which the said pro-
thonotary or clerk is hound to
give free of charge.—C. P.
241; 0.DL a. 181; 0.1539, a.
51-53; O. 1667, a. 8, t. 20; C.
S. L. C. c. 20, s. 8; C.N. 43.
[I.261; ITI. 373.]

48, Within six months after
such deposit, each protho-
notary or clerk is bound to
verify the condition of the
registers deposited in his office,
and to draw up a summary
report of such verification.—
0. 1667, t. 20, a. 11. [I. 263;
IIL. 373.]

49, The other duplicate
register remains in the custody
and possession of the priest,
minister or other officer who
kept the same; to be by him
preserved and transmitted to
his successor in office.—0. 1667,
t. 20, a. 8; Del. 1736, a. 19, 20;
C. 8. L. C. c. 20, s. 8; C. N.
43. [I.263.]

50. The depositary of either
of the registers is hound to give
extracts thereof to any person
who may require the same;
and such extracts, being certi-
fied and signed by him, are
authentic.—C. 8. L. C. ¢. 20,
8. 8,§2; C.N. 44, [I. 263.]

51, On proof that, in any
parish or religious community
no registers have been kept,
or that they are lost, the
births, marriages and deaths
may be proved cither by family
registers and papers, or other
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writings, or by witnesses.—C.
S. L. C. ec. 20, s 13; 2 P.
Fr. 263; O. 1167, t. 20, a. 14;
Del. 1736 ; C. N.46. [I.263.]

52, Every depositary of
such registers is civilly re-
.sponsible for any alteration
made therein, saving his re-
course, if any there be, against
the party altering the same.—
2 P. Fr. 278; D. on a. 51; C.
N. 51, [I. 263.]

53. Every infraction of any
article of this title by any of
the officers therein named,
which does not amount to a
criminal offence, and which is
not punishable as such, is
punished by a penalty not ex-
ceeding cighty dollars, nor less
than eight.—0. 1667, t. 20, a.
12,13, 18 ; Del. 1736, a. 19, 33
39; 2P. Fr. 278; 2 V. c.- 4, s.
2; C.S.L.C.c. 20,8 9; C.N.
50. [I.263.]

CHAPTER SECOND.
OF ACTS OF BIRTH.

54, Acts of birth set forth
the day of the birth of the
child, that of its baptism, if
performed, its sex, and the
names given to it; the names,
surnames, occupation and do-
micile of the father and inother,
and also of the sponsors, if any
there he.—C. 8. L. C.c. 20, s.
5; 0. 1667, t. 20, a. 9; Del.
1736, a. 4; C. N. 57.” [1.263.]

B55. These acts are signed
in hoth registers, by the officer
officiating, by the father and
mother if present, and by the
sponsors if any there be; if
any of them cannot sign, their
declaration to that effect is
noted.—C. 8. L. C. ¢. 20, s. 5,

1

§ 2; 0. 1667, t. 20, a. 10; C.
N.R39. [I.263.]

B56. When the father and
mother of any child presented
to the public officer are either
or both of them unknown, the
fact is mentioned in the re-
gister.—C. 8. L. C. c. 20, 5. 5,
§3; C. N. 55, 56, 58. [I. 265.]

CHAPTER THIRD. *
OF ACTS OF MARRIAGE.

B57. Before solemnizing a
marriage, the officer who is to
perform the ceremony must be
furnished with a certificate
establizhing that the publica-
tion cf bans required by law
has been duly made; unless
ho has published them himself,
in which case such certificate
is not necessary.—Poth. Mar.
n. 66-84, 349; C. N. 63. [I.
265.] -

58 This certificate, which
is signed by the person who
published the bans, mentions,
as do also the bans themselves,
the names, surnames, qualities
or occupations and domiciles
of the parties to be married,
and whether they are of age or
minors ; the names, surnames,
occupations and domiciles of
their fathers and mothers, or
the name of the former husband
or wife. And mention is made
of this certificate in the act of
marriage.—Poth. Mar. n. 66 --;
0. Bl.a. 40; 2 P. Fr: 320,1;
C. N. 63, 166. [I. 265.]

59, The marriage ceremony
may, however, be performed
without this certificate, if the

| parties have obtained and pro-

duce a dispensation or license,
from a competent authority,
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authorizing the omission of the
publication of bans.—Poth.
Mar. L e. & n. 70; 0. Bl a.
40; C. S. L. C.ec. 20,s.6; C.
N.63. [I.265.]

60. If the marriage be not

solemnized within one yecar

- from the last of the publications
required, they arc no longer
suflicient, and must be renewed.
—3 N. D. Bans de Mar. 111; 2
P. Fr. 328 ; 2 Merl. Bans, 442;
2 Guy. Bans, 175; 1 Toul. n.
567; 0.1667; C.N.65; Del.
1736. [I.265.]

61. In the case of an oppo-
sition, the disallowance thereof
must be obtained and he noti-
fied to the officer charged with
the solemnization of the marri-
age.—Poth. Mar. n. 82; Guy.
Oppos. A un mar. al. 1, 2; Fer.
D.i.v.; C.N.68. [I.265.]

62. If, however, the oppo-
sitionbe founded on a simple
promise of marriage, it is of no
effcet, and the marriage is
proceeded with as if no such
oppositior had been made.—C.
S. L. C.c. 34, 5. 4. [I.265.]

63. Themarriage is solemn-
ized at the place of the domicile
of one or other of the parties.
If solemnized elsewhere, the
person officiating is obliged
to verify and ascertain the
identity of the parties. For
the purposes of marriage, do-
micile is established by a
residence of six months in the
samo place.—Fen. Poth. 18;
Poth. Mar. 356; C. N. 74. [IL.
265.

64, Tho act is signed by
the officer who solemnizes the
marriage, by the parties, and
by at least two withesses,
related or not, who have been
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present at the ceremony ; and
if any of them cannot sign,
their declaration to that effect
is noted.—C. S. L. C. e. 20,
s. 6. [I.265.]

65. In this act are set forth :

1. The day on which the
marriage was solemnized ;

2. The npames, surnames,
quality or occupation and do-
micile of the parties married,
the names of the father and
mother of each, or the name of
the former husband or wife ;

3. Whether the parties are
of age, or minors;

4. Whether they were mar-
ried after publication of bans,
or with a dispensation or li-
cense ;

5. Whether it was with the
consent of their father, mother,
tutor or curator, or with the
advice of a family council,
when such consent or advice is
required ;

6. The names of the wit-
nesses, and whether they are
related or allied to the parties,
and if so, on which side, and
in what degree ;

7. That there has been no
opposition, or that any opposi-
tion made has been disallowed ;

Poth. Mar. 375; C. 8. L. C.
e 20,s. 6,§1,2; C. N. 76.
[1. 267.]

CHAPTER FOURTH.

OF ACTS OF BURIAL.

66. Noburial can take place
before the expiration of twenty-
four hours after the decease;
and whoever knowingly takes
part in any burial before the
expiration of such time, except
in cases provided for by police
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regulations, is subjeet to a
penalty of twenty dollars.~—
C. 8. L. C.e. 21,8.1; C. N. 77.
[I. 267.]

67. The act of burial men-
tions the day of the burial, and
that of the death, if known;
the names, surnames, and
quality or occupation of the
deceased; and it is signed
by the person performing the
burial service, and by two of
the nearest relations or friends
there present; if they cannot
sign, mention is made thereof.
—C.8.L.C.c. 20,s.7; 0.1667,
t. 20, a. 10; Del. 1736, 2. 10; 2
P.¥r.382; C.N.79. [I.267.]

68. The provisions of the
two preceding articles apply
to religious communities and
hospitals where burials are per-
mitted.—0. 1667, t. 20, a. 13;
C.8.L. C.c.20,s.11; C. N. 80;
[1.267.]

69. When there is any sign
or indication of death having
been caused by violence, or
when there are other circum-
stances which give reason to
suspect it, or when the death
bappens in any prison, asylum,
or place of forcible confinement
other than lunatic asylums, the
burial cannot be proceeded with
until it is authorized by the
coroner or other officer whose
duty it is to inspect the body in
such cases.—~Del. 20 Sep. 1712 ;
20 Isam. 574 ; Del. 1736, a. 12;
1 Jou. 306; 1 Rus. Cr. 468; 1
Bla. 265, n. 27; 4 & 5 V. .
24, 8.5 C. N. 81, [I.267;
III. 373.]
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CHAPTER FIFTH.

OF ACTS OF RELIGIOUS PROFES~
SION.

70. In every religious com-
munity in which profession may
be made by solemn and perpe-
tual vows, two registers of the
same tenor are kept, in which
are inscribed the acts esta-
blishing the taking of such
vows.—0Q. 1667, t. 20. a. 15;
Del. 1736, a. 25; Serp. 232-7-
8; Sal. 234-5-7, 236, n. (a)
[T. 269.]

71. [These registers are
numbered and initialed like
the other registers of civil
status, and the acts are in-
scribed therein in the manner
prescribed in article 46.]J—O0.
1667, a. 16 ; Decl. 1736, a. 25 ;
Serp. 332; Sal. 236. [I.269.]

2. The acts set forth the
names and surnames, and the
age of the person ‘making pro-
fession, the place of her birth
and the names and surnames
of her father and mother. They
are signed by the party, by
the superior of the community,
by the hbishop of other eccle-
siastic who performs'the cere-
mony, and by two of the near-
est relations, or by two friends
who were present.—Dcl. 1736,
a. 27,28. [I.269.]

73. The registers are used
during five years, after which
one of the duplicates is depo-
sited in the manzer declared
in article 47, and the “other
romains with. the community
to form pait of its records.—
‘Dal. 1736, u. 8. [IL. 269.]

74. Extiacts of such, regis-
ters, signed. and' certified, by
‘the superior of the community;
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or the depositary of one of the
duplicates, are authentic, and
are delivered by one or other of
them at the option and on the
demand of those requiring
them.—Del. 1736, a. 29. [I.
269.]

CHAPTER SIXTH.

OF THE RECTIFICATION OF ACTS
AND REGISTERS OF CIVIL STATUS.

75. If any crror have been
committed in the entry made

in the register of an act of;

civil status, the court. of origi-
nal jurisdiction in tho office of
which such register is or is to be
deposited may, ot the instance
of any interested party, order
such error to be reetiffied in
presence of the other parties in-
terested.—0. 1667; Del. 1736,
a. 30; 1 Ency. 205, 6; Merl.
Acte del’ct. civ.; 1 Rog. a. 99,
p. 85; F. C. P. 855; 43 Geo.
IIT.c. 4,5 13; C.N. 99. [I.
269.]

76. The depositaries of the
registers, on receipt of a copy
cf any judgment of reetifica-
tion, are bound to inscribe the
same on the margin of the act
8o reetified, and if there be no

TITLE
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margin, then on a sheet of
paper which remains annexed
thereto.—Del. 1736, a. 30 ; C.
N.101. [I.269.]

77. [If any act which ought
to have been inseried in the
register be entirely omitted,
the same court may, at tho
instance of onc of the parties
interested, the others being
notified, order that such omis-
sion e supplied, and the judg-
ment so ordering is inseribed
vn the margin of the said
register, at the place whero
the act so omitted ought to
have heen entered, and if there
be no margin, then on a sheet
of paper which remains an-
nexed thereto.]—35 Geo. 3, c.
4, & 11,13 ; 1 Mal, 375; O.
1667, t. 20, a. 14; Serp. 338-
341; Del. 1736, a. 30; Jou.
321; Rod. 356 --; 1 Bor. 160;
27 Merl. 263; 11 Id. 148; F.
C. P. a. 835; 1 Toul. n. 342,
350; C.N.99. [I.271.]

78. The judgment of rec-
tification cannot, at any time,
be set up against those who
did not scck it, or who were
not duly notified.—2 P. Fr. on
a. 1000, p. 406 ; Rog. on do. 85;
C. N. 100. [I.271.]

THIRD.

OF DOMICILE.

79. The domicile of a person,
for all civil purposes, is at the
place where he has his prinei-

hal establishment.—Cod. L. 7,

¢ incol.; Poth. Intr. 8, 20;
Id. Mar. 355 ; Merl. Domicile, §
2, n. 3, 4; 2 P. Fr. 409, 413;

1 Toul. n. 364-6; C. N. 102,
[L. 271.]

80. Change of domicile is
effected by actual residence in
another place, coupled with
the intention of the person to
make it the seat of his prinei-
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pal establishment.—Poth. Intr. ,
14; f.L. 4 & 20, ad. muni. et |
de incol.; 1 Toul. 323; C. N. !
103, [I. 271.]

81. The proof of such inten-
tion results from the declara-
tions of the person and from
the circumstances of the case.
C.N. 104, [I.271.]

82. A person appointed to
fll a temporary or revocable
public office, retains his former
domicile, unless he manifests a
contrary intention.—Poth. Intr.
9,153 Cod. L. 2, De incol; C.
N.106; C. L. 46. [IL. 271.]

83. A married woman, not
separated from bed and board,
hay no other domicile than that
of her husband.—The domicile
of an uncmancipated minor
is with his father and mother,
or with his tutor.—The domi-
cile of a person of the age of
majority interdicted for insani-
ty is wth his curator.—Poth.
Intr. 10-12, 18, 19; I4. Mar.
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357; 2 P. Fr. 423; C. N. 108;
C. L. 48. [I.273.]

84. The domicile of persons
of the age of majority, who
serve or work continuously for
others, is at the residence cf
those whom they serve or for
whom they work, if they reside
in the same house.—ff. 1. c. L.
6,§ 3; L. 22; Merl. Domicile,
§4.n.1; 2 P. Fr. 227; 1 Bour.
90; C.N.109. [I.273.]

85. When the parties to a
deed have for the purpose of
such deed, made election of
domicile in any other place
than their real domicile,-all no-
tifications, demands and suits
relating thereto may be made
at the clected domicile, and
before the judge of such domi-
cile.—Loy. Seign. ¢. 14, n. 15;
Bac. ¢. 8, n. 16; Ravi. Q. 297,
n. 21; 8 Merl. Domicile ¢lu, §
2; D. 26,27; 2P. Fr. 431+ C.
N. 111, [I. 273.]

TITLE FOURTI.
OF ABSENTEES.

GENERAL PROVISION.

86. An absentee, within the
meaning of this title, is onc
who having had a domicile in
Lower Canada, has disappear-
ed, without any one having
received intelligence of his
existence.—1 Mal. 127, 116;
Demo. Absence, 5; 2 Lo. E. C.
2815 1 Toul, n.381; Ency. 42;
C.N. 115, [I.273.]

4

CIHHAPTER FIRST.

OF CURATORSHIP TO ABSENTEES.

87. If it be necessary to
provide for the administration
of the property of an absentee
who has no attorney, or whose
attorney is unknown or refuses
to act, a curator may be ap-
pointed for that purpese.—
Bret. Q. Absent, c. 3, p.7; N.
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D. Absence, 56; C.S. L. C. c.
86, 5.2 --; Bi. Absence, P 2L;
Rog. on a. 112; C. N. 112.
(X. 273.]

88. The necessity for such
appointment is determined, at
the instance of those interest-
ed, on the advice of a family
council called and composeil
in the manner provided in the
title Of Minority, Tutorship
and Emancipation, and homo-
logated by the court, or by one
of its judges. or by the protho-
notary.—C.S. L. C. ¢, 86 s. 2--,
c. 78,s. 23 ; C. N.116. [.273.]

89. Curators to the property
of absentees make oath faith-
fully to fuliil the duties of their
ofiice and to av«:unt.—2 Pi. 510,
611; C. L. 52. [I.275.]

90. The curator is bound to
cause to ho made, in notarial
form, a faithful inventory and
valuation of all the property
committed to his charge, and
for his administration he is
liable to the same obligations
as thoso to which tutors are
subject.—Pi. 1. ¢.; C. L. 52.
[I. 275.]

91. The powers of such
curator extend to acts of
administration only ; he can
neither alienate, pledge nor
hypotheeate the property of
the absentee.—Eney. Absent ;
Arr. Lam. t. 6, Des Abs. p.
37--; Bav. & L. 137--. [I.
275.]

92. Tho curatorship to the
absentee is brought to an end :

1. By his return ;

2. By his sending a power of
attorney to the curator or {o
any other person ;

3. By his heirs being author-
ized to take provisional posses-
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sion of his property, in ths
cases provided by law.—Ency.
Absent ; Arr. Lam. t. 6, p.
37--5; 1 Bav. & L. 137. [I.
273.]

CIHAPTER SECOND.

OF THE PROVISIONAL POSSESSION
OF THE HEIRS OF ABSENTEES.

93. Whenever a porson has
ceased to appear at his domi-
cile or place of residence, and
has not been heard of for a
period of [tive] years, his pre-
sumptive heirs at the timo
of his departure or of the
latest intelligence received,
may obtain from the court
authority to take provisional
possession of his property, on
giving socurity for their due
administration of it.—Poth. C.
0. t. 17, n. 37; Id. Sue. c. 3,
8.1,§1; Bret. Q. D.c. 3, p. 7,
8; 3 P. Fr. 3; C. N.115, 120;
C.L.58. [I.275.]

94. Provisional possession
may bhe authorized hefore tho
cxpiration of such delay, if it
be established to tho satisfac-
tion of tho court that thero are
strong presumptions that the
absentee is dead.—Bret. Ab-
sents, ¢. 3, p. 7; 1 Ency. 44;
Leb, Sue. 1.1, e.1.8. 1, n. 5
J. A. Arr. 2 jan. 1634, 23 mar.
1688; 2 Bret. II. 1. 4, Q. 465 3
P. Fr. 14; 10N. D. Abscnt, 62;
C. N. 117; C. L. 61. [I. 277.)

95. In pronouncing on such
demand, tho court takes into
account the reasons of tho
absenco and the causes which
may havo prevented the recep-
tion of intelligence concerning
the ubsentee.—~Poth. C. O. t.
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17, n. 37 ; Leb. Suc. l. e.; C. N.
117; C. L. 62. [I.277.]

96. Provisional possession
is a trust which gives to those
who obtain it, the administra-
tion of the property of the
absentece and makes them
liable to account to him or to
his heirs and legal representa-
tives.—C. N. 125. [I. 277.]

97. Those who have obtain-
ed provisional possession are
hound to make an inventory,
hefore a notary, of the move-
able property and title deeds of
the absentee, [and to cause
the immoveablo property to be
visited by skilled persons for
the purpvse of ascertaining
its condition. Their report is
homologated by the court, and
the costs are paid out of the
absentee’s  property.] — The
court which granted the pos-
session may, if there be
ground for it, order the sale of
tho moveables or of any part of
them; in which case, the price
of such sale is invested, as are
also all rents, issues and profits
accrued.—Bi. Absence, p.129;
¢, N.126. [I.277; II1.373.]

98. Ifthe absencec have con-
tinued during thirty years from
the day of the disappearance,
or from the latest intelligence
received, or if a hundred years
have clapsed since his birth,
the absentee is reputed to be
dead from the time of his dis-
appearance or from the latest
intelligence received ; in con-
sequence, if provisional pos-
session have been granted, the
surcties are discharged, the
partition of the property may
bo demandad by the heirs or
others having a right to it,
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and the provisional possession
becomes absolute.—Bi. Abs.
245, 248 ; Arr. Lam. Absents, c.
€, a. 4, p. 38; 2 Lam. Mém. t.
6, Abs. p. 43; 3 P. Fr. 46, 7;
Bret. Absents, 13; Lah. 41, 0n
2.129; 1 N. D. Absence, 55; 10
1d. 70; J. A. Arr. 2 jan. 1634 ;
1 Guy. Absent, 68; 2 Demol. p.
71; C. N.129. (I.277.]

99. Notwithstanding the
presumptions mentioned in the
preceding article, the succes-
sion of the absentee devolves
from the day on which he is
proved to have died, to the
heirs entitled at such time to
his estate; and those who have
baen in the enjoyment.of the
absentec’s property are bound
torestore it.—D. 31 ; C.N.130;
C. L. 72. [I.279.]

100. If the absentee reap-
pear, or if his existenco bo
proved during the provisional

ossession, the judgment grant-
ing it, ceases to have effect.—
C.N.131; C.L.73. [I.279.]

101. If the absenteo reap-
pear, or if his existenco be
proved, even after the expira-
tion of the hundred years of
life or of the thirty ycars of
absence, as mentioned in ar-
ticle 98, he recovers his pro-

erty in the condition in which
it then is, and the price of
what has been sold, or the pro-
perty arising from the invest-
ment of such price.—~3 P. Fr.
45, 6; Bi. Abs. 245; 2 Demol.
283-9; Merl. Q. Héritier, 325,
328, 330-2; 9 N. D. Méritier,
§2,n. 16, p. 600; C. N. 132.
[1. 279.]

102. The childrenand direct
descendants of the absenteo
may likewise, within the thirty
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years from the time at which
the said possession becomes
absolute, claim the restitution
of his property, as mentioned
in the preceding article.—C. N.
133; P. Fr.loe.; C L.75. [I.
279.]

103. After the judgment
authorizing provisional posses-
sion, persons having claims
ngainst the absentee can only
enforce them against those who
have heen authorized to take
possession.—~Arr. Lam. t. 6, a.
6, p. 38; Dret. Absents, p. 153
Lam. Mém. 44; C. L. 76; C.
N. 134, [L 279.]

CHAPTER THIRD.

OF THE FEFFECT OF ALSENCE
IN RELATION TO CONTINGENT
RIGHTS WHICH MAY ACCRUE
TO THE ABSENTEE.

104. Whoever claims a
right accruing to an ahsentee
must prove that such absentee
was living at the time the
right acerued; in default of
such proof his demand is not
admitted.—Poth. Sue. 8,9, ¢. 1,
8 2,a.1; 1N.D. Absence, §2,
P 57; Bi. Abs, 157 --; Poth.
¢.0.t. 17, n. 6, 7; 2 Demol.
4, 5; 1 Guy. Absent, 66; Lah.
43, 0n a. 135; 10N. D. Absence,
70; Dret. Q. Absents, 9, 10;
Arr. 2 jan. 1634; C. N. 135.
[L 279.]

105. If an absentece be
called to a succession, it
devolves exclusively to those
who would have shared with
him, or to those who would
have snceceded in his stead.—
10 N. D. Ahsent, 70; 1 Toul, n.
473-475, 400, 481 ; 4 Id. 306,
S16; 7Id. 34; 10 Id. 7; 2 P.
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Poul. 46, n. 7, 8; 3 P. Fr. §9;
Bi. 287-9; C.N.136. [I.28L.]

106. The provisions of the
two preccding articles do not
affect actions for the recovery
of inheritances and of other
rights, which actions belong to
the ahsentee, his heirs and
legal representatives, and are
only extinguished by the lapse
of time required for preserip-
tion.—3 P. Fr. 60; C. N. 137.
[I.281.]

107. So long as the ab-
sentee does not reappear, or
actions are not brought on his
behalf, those to whom tho
suecession has devolved make
the profits received by them in
good faith their own.—1 Merl.
Absent, 94; Poth. Prop. n.
395-6; 1 Delv. n. 4, p. 50; C.
N. 138. [I.281.]

CHHAPTER FOURTH.

OF THE EFFECTS OF ABSENCE IN
RELATION TO MARRIAGE.

108. The presnmptions of
death aricing from absence,
whatever be its duration, do
not apply in the case of marri-
age; the husband or wifo of
the absentee cannct manry
again without producing posi-
tive proof of the death of such
absentee.—Bi. Abs. 30, 216~
232; 2Demol.n. 7,260; Demo.
Abs. n. 5115 1 Zach. 315, 202;
Dag. 28 Plaid; R. de Vil. Abs.
n. 343-45 1 Merl. Absence, 96;
3P, Fr. 61; 2 Lam. Mém, 42;
1 Id. Arr. 38; 10 N. D. 71;
Bret. Q. Absent, 3, c. 1; Poth.
Mar. n. 106; Ency. Absent, 45 ;
1 Guy. Absent, 67. [I. 281.]

109. If there be communi-
ty of property between the
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consorts, such community is
provisionally dissolved, from
the day of the demand to that
effect by the presumptive heirs,
after the time required for ob-
taining authority to take pos-
session of the ahsentece’s pro-
perty, or from the date of the
action that the comsort whois
present brings against them,
for the same purpose ; and in
these cases, the liquidation
and partition of the property
of the community may be pro-
ceeded with on the demand of
such consort, or of the persons
authorized to take provisional
possession, or of any other
parties interested.—Poth. Com.
n. 505; 1 Guy. Absent, 69; 1
Char. D. 3 Puis. 220; C. N.
124, [I.283.]

110. In the cases provided
for in the preceding article, the
covenants and rights of the
consorts, dependent on the dis-
solution of the community,
become effective and absolute.
—1 Lam. Arr. 37; 2 Id. Mém.
42; C. N. 124, [IL. 283.]

111. If the husband be the
absentee, the wife may obtain
possession of all the matrimo-
nial profits and advantages
resulting from the law or from
her marriage contract; but on
condition of giving good and
suflicient security to account
for and restore all that she
shall have so received, should
the absentee return.~2 Lam.

4%
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Mém. 42 ; 1 Ency. Absents,49;
Bret. Q. 4; C. N.124, [I.283.]

112. If the absent consort
have no relations entitled to
his succession, the consort who
is present may obtain provi-
sional possession of the proper-
ty.—Poth. C. 0. t. 17, n. 35; f.
L. un. undé v. et ux. ; 1 Toul.
411; 1 Delv. 48; 3 P. Fr. 64 ;
Lah. 45; C. N. 140. [I. 283.]

CHAPTER FIFTH.

OF TRE CARE OF MINOR CHILDREN
OF A FATHER WHO HAS DISAP-
PEARED.

113. If a father have dis-
appeared, leaving minor chil-
dren issue of his marriage, the
mother has the care of such
children and exercises all the
rights of her husband as to
their person and as to the ad-
ministration of their property,
until a tutor is appointed.—
Cod. arg. ex L.1, ubi pup.
edu.; 3 P. Fr.on a. 141, p.65;
1 Toul. 389 ; 1 Dur. 438; C. N.
141. [I.283.]

114. After the disappear-
ance of the father, if the mother
be dead or unable to administer
the property, a provisicnal ora
permanent tutor may be ap-
pointed to the minor children.
—Bret. Absents, c. 2, I}; 6;
1 Guy. Absent, 68; 3P. Fr.65;
C. N. 142. [I.283.]
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MARRIAGE.

TITLE FIFTH.
OF MARRIAGE.

CHAPTER FIRST.

OF THE QUALITIES AND COXNDI-
TIONS NECESSARY FOR CON-
TRACTING MARRIAGE.

115. A man cannot contract
marriage before the full age of
fourteen years, nor a woman
before the full age of twelve
years.—Poth. Mar. n. 94 ; Inst.
t. de nupt.; 3 P.Fr.139; D.on
a. 144; C. N. 144, [I. 283.]

116. There is no marriage
when there is no t—

119. Children who have not
reached the age of twenty-one
years must obtain the consent
of their father and mother
before contracting marriage ;
in case of disagreement, the
consent of the father suffices.
—Poth. Mar. n. 324 - 328 ; Poth.
Pers. pt. 1, t. 6,s.2; 3 P, Fr.
165; Del. 1639 : Dag. 30e
Plaid; C. N. 148. [I. 285.]

120, If one of them be dead
or unable to express his will,
the t of the other sufiices.

Poth. Mar. n. 92, 93, 227, 307 ;
3 P. Fr, 141 --; C. N. 146.
[I. 285.]

117. Impotency, natural or
accidental, existing at the time
of the marriage, renders it
null; but only if such impoten-
cy be apparent and manifest.—
This nullity cannot be invoked
by any one but the party who
has contracted with the impo-
tent person, mor at any time
after three years from the
marriage.—~Poth. Mar. 96, 445,
458 ; Merl. Congres, n. 3, Im-
puissance, n. 2; 3 Demol. n.
125 5 Lo. L. C. 85; 6 Id.
35; 2 Toul. n. 805; 3 P. Fr.
275; 2 Dur. n. 67, 71; A. D.
Impuissance, n. 32, 36; C. N.
180, 313. [I. 285.]

118. A second marriago
cannot bo contracted before tho
dissolution of the first.—Poth.
Mar. n. 103, 105; 3 P, Fr. 154;
Lah.47; C. N. 147. [I.285.]

—Cod. L. 25, de nupt.; 3 P.
Fr. 164, 178; C. N. 149. [I.
285.

121. A natural child. who
has not reached the age of
twenty-one ycars must be au-
thorized, before contracting
marriage, by a tutor ad hoc
duly appointed for the purpose.
—Cod. 1. c.; Poth. Mar. 34%;
C. N. 148, 149. [I. 285.]

122. If there be ncither
father nor mother, or if both he
unable to express their will,
minor children, before con-
tracting marriage, must obtain
the consent of their tutor, or,
in casos of emancipation, their
curator, who is bound, hcfore
giving such consent, to tako
tho advice of a family council,
duly called to deliberate on the
subject.—ff. L. 20, de ritu nupt.;
Cod. L. 8, de nupt.; 3 P. X;"r.
189; Poth., Mar. n. 321, 333,
334, 336; Lah. 52; 0. Bl a.
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43; Del. 1721, a. 5; Del. 1743,

2.12; Ed. et 0. R.; C. N. 160. |

[I.285.]

123. Respectful requisitions
to the father and mother are no
longer necessary. [I.285.]

124. In the direct line,
marriage is prohibited between
ascendants and descendants and
between persons connected by
alliance, whether they are legi-
timate or natural.—Inst. 1. 1,
t. 10; ff. L. 53, 54, de ritu
nupt; Poth. Mar. n. 132, 148
i. £, 153; 3 P. Fr. 197, 198,
295 --5 1 Merl. Affinité, § 1;
C.N.161. [I.285.]

125. In the collateral line,
marriage is prohibited hetween
brother and sister, legitimate
or natural, and between those
connected in the same degree
by alliance, whether they are
legitimate or natural.—ff. L.
14, L. 39, de rita nupt.; Cod.
L. 5, do incest. nupt.; Poth.
Mar. n. 133, 154, 158, 160; 1
Toul. n. 537; C. N. 162. [L.
285.4
126. Marriage is also pro-
hibited between uncle and
nicee, aunt and nephew.—ff. 1.
¢.; Inst. De nupt. L. 39;
10 Merl. Empéchement, § 4;
Poth. Mar. n. 133, 146, 148, 1:54,
161; C. N. 163. [I. 285.]

127, The other impediments
recognized according to the
different religious persuasions,
as resulting. from relationship
or aflinity or from othér causes,
remain subject to the rules
hitherto followed in the differ-
ent churches and religious-com-
munities.—The right, likéwise;
of granting dispensations from
such impediments appertains,
as heretofore, to those who havo

.

{ C. N. 75.
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hitherto enjoyed it.—2 Steph.
240, 284. [I. 287; III.373.]

CHAPTER SECOND.

OF THE FORMALITIES RELATING
TO THE SOLEMNIZATION OF
MARRIAGE.

128, Marriage must be
solemnized openly, by a com-
{)etent officer recognized by
aw.—C. N. 165. [I. 287.]

129. All priests, rectors,
ministers and other officers au-
thorized by law to keep regis-
ters of acts of civil status, are
competent to solemnize mar-
riage.—But none of the officers
thus authorized, can he com-
pelled to solernnize a marriage
towhich any impediment exists
according to the doctrine and
belief of his religion, and the
discipline of the church to
which he belongs.—Poth. Mar.
346, 349, 354-360; 1 Rus. Cr.
192 --; 35 Geo. IIL. c. 4,s. 1;
C. 8. L. C. c. 20, s. 16, 17;
[T. 287.]

130. The publications of
bans, required by articles 57
and 58, arec made by the priest,
minister or other officer, in the
church to which the parties
belong, at morning service, or
if there be no morning service,
at cvening service, on three
Sundays or holidays with
reasonable intervals. If the
parties  belong to different
churches, these publi¢ations
take place ‘in edach of, such
churchés. — Poth: Mar. 72-5,
356; O. Bl a. 40; Morl. Mar.
§4; Whar. L. L. Bans ; 1 Rug.
Cr. 189 --; 2 Id. 190; 4 Gen:
IV, c. 76, 8.6, 7; 2 P. Fr:
321 --; 4 Geo. IV, c. 76, 8. 23
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Lew. Mar. 82; C. N. 63, 166. | Mar. 327, 363; 1 Bouh. 390;
[£.287.] C. N.170. [I. 289.]

131, If the actual domicile
of the parties to be married has
Eg:‘ll’:(’o’; (':ité'brl;i];:gsb{ta]‘;ilt' OF OPPOSITIONS TO MARRIAGE.
the publications must also be | 136. The solemnizing of a
made at the place of their last | marriage may be opposed by
domicile in Lower Canada.— ;any person already married to
Guy. Bans de Mar. 175; C. N. ' one of the parties intending to
167. [I.287.] ! contract.—Poth. n. 81; 3 P.

132. [If their last domicile ! Fr. 241; C. N. 172, [I. 289.]
be out of Lower Canada, and) 137. The marriage of a
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the publications have not been
made there, the officer who, in
that case, solemnizes the marri-
age, is bound to ascertain that
there is no legal impediment
between the parties.] [I.287.]

133. If the partics or either
of them be, in so far as regards
marriage, under the authority
of others, the bans must be
also published at the place of
domicile of those under whose
power such parties are.—Poth.
2,357; C.N.168. [I. 287.]

134. The authorities who
have hitherto held the right to
grant licenses or dispensations
for marriage, may exempt from
such publications.—Poth. 77,
78; 0. Bl a.40; 2 P.Fr. 324;
4 Geo. IV,c. 76; 35 Geo. III,
c. 4,s.4; C.N.169. [I.289.]

135. A marriage solemnized
out of Lower Canada betwecen
two persons, either or both of
whom are subject to its laws,
is valid, if solemnized accord-
ing to the formalities of the
place where it is performed,
provided, that the parties did
not go there with the intention
of evading the law.—2 Merl.
Bans. 436, 7; 1 Toul. n. 577;

1 Vaz. 314; R. de Vil. Mar. n. |

22 ; 3 Fav. Rep. 30 ; Poth.

" minor may be opposed by his

father or, in default of the
latter, by his mother.—Poth.
Mar. 81; Merl. Opp. 4 Mar. on
a. 173; 1 Toul. 489; C.N. 173.
[I. 289.]

138. In default of both
father and mother, the tutor
or, in cases of emancipation,
the curator may also oppose
the marriage of such minor;
but the court to which such
opposition is submitted, cannot
decide on its merits without
the advico of a family council,
which it must order to be
called.—Poth. Mar. 81; Merl.
Opp. & Mar. on a. 172; 1 Toul.
425, 490 ; 3 P. Fr. 248; 2 Fav.
Mar. s. 2, §1, n. 3,p. 59; 1
Delv. 62; C.N.175. [I.289.]

139. If there be neither
father nor mother, tutor nor
curator, or if the tutor or
curator have consented to the
marriage without taking the
advice of a family council,
the grandfathers and grand-
mothers, the uncles and aunts,
and the cousins-german, who
aro of full age, may oppose
the marriage of their minor
relative; but only in the two
following cases :

1.. When a family council,
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which, according to article 122,
should have been consulted,
has not been so;

2. When the party to be
married is insane.—Authorities
under preceding article; 2
Toal. 446, 7; C. N. 174. [1.289.]

140. When opposition is
made under the circumstances
and by any of the persons
mentivned in the preceding
article, if the minor have
neither tutor nor curator, the
opposant is bound to cause one
to be appointed; if the minor
have already a tutor or curator,
who has consented to the marri-
age without consulting a family
council, the opposunt must
cause a tutor ad hoc to be
appointed ; in order that such
tutor, curator, or tutor «d lkoc
may represent the interests of
the minor in such opposition.—
[1.289.] ,

141. [If a person about to
be married, being of the age of
majority, be insane, and not
interdicted, the following per-
sons may oppose the marriage,
in the following order :

1. The father, and in his de-
fault, the mother;

2. In default of both father
and mother, the grandfathers
and grandmotheors ;

3. In default of the latter,
the brothers or sisters, uncles
or aunts, or cousins-german, of
the age of majority ;

4. 1In defaultof all the above,
those related or allied to such
person who are qualified to
take part in the mecting of a
family council, which should
be consulted as to the interdic-
tion.] 3 P. Fr.246,7; C.N.
174 [L.291.]
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142. When the opposition
is founded on the inganity of
the person about to be married,
the opposant is hound to apply
for the interdiction and to have
it pronounced without delay.—
3 P. Fr. 247; Poth, Mar. n. 81;
Merl. Opp. au Mar. 98 --, & n.
4 on a. 174; C. N. 174. [L
291,

143. [Whatever may be the
quality of the opposant, it is
his duty to adopt and follow

up the formalities and pro-

ceedings necessary to have his
opposition brought before the
court and decided within the
legal delays, a demand for its
dismissal not being required ;
in default of his so doing, the
opposition is regarded as never
having been made, and the
marriage ceremony is pro-
ceeded with, notwithstanding.
—3 P. Fr. 254. [I. 291.)

144. The Code of ~Civil
Procedure contains the rules
as to the form, contents and
notifications of oppositions to
marriage, as well as those
relative to the peremption
mentioned in the preceding
articlo, and to the other pro-
¢eedings required.—C. N. 176 ;
[I.291.]

145. The oppositions- are
brought before the court of
original jurisdiction of the
domicile of the party whose
marriage is opposed, or of the
place where the marriage is to
bo solemnized, or betore a
Jjudge of such court.—3 P. Fr.
253; C.N.177. "[L.291; IIL
373.4
146. Procecdings upon ap-
peals from such judgments are
summary and take precedence.
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—3. P. Fr.253,4; C. N. 178,
[I.291.]

147. If the opposition be
rejected, the opposants, other
than the father and mother, may
be condemned to pay costs,
and are liable for damages
according to circumstances.—
3 P. Ir., 255,6; C. N. 179.
[I.291.]

CITAPTER FOURTH.

OF ACTIONS FOR ANNULLING
MARRIAGE.

14:8. Amarriage contracted
without the free consent of
both parties, or of one of them,
can only be attacked by such
parties themselves, or by the
one whose consent was not
free.—When there is error as
to the person, the marriage
can only be attacked by the
party led into error.—Poth.
Mar. 444, 308; 3 . Fr. 146, 7;
Merl. Mar. 5. 1,8 2; 5.6,§ 2;
C. N.180. [I.291.]

149. [In the cases of the
preceding article, the party
who has continued cohabitation
during six months after having
acquired full liberty or become
aware of the error, cannot seek
the nullity of the marriage.]—
C. N.181. [I.291.]

150. Amarriage contracted
without the consent of the
father or mother, tutor or
curator, or without the advice
of a family council, in cases
where such consent or advice
was necessary, can only be
attacked by those whose con-
sent or advice was required.—
Poth. 1. c. & 447; C. N. 182.
[I.291.]

161. [In the cases ofarticles ' N. 186.
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148 and 150, an action for an-
nulling marriage cannot be
brought by the husband or
wife, tutor or curator, or by
the relations whose consent is
required, if the marriage have
been cither expressly or tacitly
approved by those whose con~
sent was necessary ; nor if gix
months have been allowed to
clapse without complaint on
their part since they became
aware that the marriage had
taken place}.—Poth. Mar. n.
446 ; Id. Pers.pt. 1t.6.8.2;
3 P. Fr. 267, 268; C. N. 183.
[T.293.]

162. Any marriage con-
tracted in contravention of ar-
ticles 124, 125 and 126, may
be contested cither by the par-
ties themselves, or by any of
those having an interest there-
in.—Poth. 444, 449, 451; 3 P.
Fr.271-275; C.N.184. [1.293.]

163. But a marriage con-
tracted before the parties or
either of them have attained
the age required, can no longer
be contested :

1. When six months have
elapsed since the party or
parties have attained the pro~
per age ;

2. When the wife, under
that age, has conceived before
the termination of the six
months.—Poth. 94, 95; P. Fr.
275, 281 ; C. N. 185. [I.293.]

154. The father, mother,
tutor or curator, or the rela-
tions who have consented to
the marriage, in the cases men-
tioned in the preceding article,
are mot allowed to seck the
nullity of such marriage.~
Poth. 446; 3 P. Fr. 282-3; C.
[I. 293.]
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155. In the cases referred
to in article 152, where the
action for annulling the mar-
riage helongs to all those
interested, the interest must he
existing and actual, to permit
the exercise of the right of
action by the grandparents,
collateral relatives, children
horn of another marriage, and
third persons.—Poth. Mar. n.
1; 10 Merl. Q. § 5, p. 19;
Merl. Mar. 483; Lah. on a.
187; Leb. Suc. L. 3,¢.6; 3 P.
Fr. 283 --; C.N.187. {I.293.]

156. Every marriage which
has not been contracted open-
ly, nor solemnized hefore a
competent officer, may be con-
tested by the parties them-
selves and by all those who
have an existing and actual
interest, saving the right of the
conrt to decide according to
the circumstances.—Poth. Mar.
361, 3€2,451; C. N.191. [I.
243,

167. {If the publications
required  were not made, or
their omission supplied by
means of a dispensation or
license, or if the legal or usual
intervals for the publications
or the solemnization have not
elapsed, the officer solomnizing
the marringe under such ecir-
¢umstunces, is liable to a pen-
alty not exceeding five hundred
dollars.]—C. N. 192. [I. 293.)

158. [Tho ponalty imposed
by the preceding article is in
like manner incurred by any
officer who, in the execution of
the duty imposed upon him, or
which he has undertaken, as
to the golemnization of a mar-
riage, contravenes the rules
preseribed in that respect by
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i the different articles of the
resent title.]—C. N. 193;
oth. Mar. 364. [I. 293.]

I 159. No one can claim the

title of hushand or wife and

the civil effects of marriage,
unless he produces a certificate
of the marriage, as inseribed
in the registers of civil status,
except in the cases provided

for by article 51.—Poth. 378;

0. 1667, t. 20, a. 7; C. N. 194.

1. 295.]

160. Possession of the sta-
tus does not dispense those
who pretend to be husband and
wife, from producing the certi-
ficate of their marriage/—Poth.
374-378; 0. 1667, t. 20, a. 8;
Del. 1736; 3 P. Fr. 319; C. N.
195. [I.295.]

161. When the parties are
in possession of the status, and
the certificate of their marriage
is produced, they cannot de-
mand the nullity of such act.—
3 P. Fr. 322; C. N. 196. [I.
295.]

162. Nevertheless, in the
case of articles 159 and 160, if
there be children issue of two
persons who lived publicly as
husband and wife, and who
are hoth dead, the legitimacy
of such children cannot be
contested solely on the pretext
that no certificate is produced,
whenever such legitimacy is
supported by possession of the
status uncontradicted by the
act of birth.—~Cod. L. 9 de nupt.
fi. L. 14, De probat.; 1 Coch.
PL Bourjelas; 3. P. Fr. 325-
337; Merl. Légitimité, 5.1 § 2,
p- 28; 1 Toul. 320, 498; 2 Id.
151; 1 Delv. 173; C. N. 167,
[I. 295.]

163. A marriage although
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declared null, produces eivil
effects, as well with regard to
the husband and wife as with
regard to the children, if con-
tracted in good faith.—Poth.
Mar. 104, 437, 438, 419, 441,
Sue. e. 1, 5. 2, a. 3, §4, Com.
Intr.n.17; C. 0. t. 17, n.13;
Merl. Légitimité, s. 1, § 1, n.
8; C.N.201. [I.295.]

164. If good faith exist on
the part of one of the parties
only, the marriage produces | C
civil effects in favor of such
party alone and in favor of
the children issue of the mar-
riage.—Poth. Mar. 439, 440;
Com. 20; Sue.c.1,s.2,a.3,§
4; C.O0.t. 17, n. 13; D. 45;
C. N. 202. [I.295.]

CIIAPTER FIFTII.

THE OBLIGATIONS ARISING
FROM MARRIAGE.

165. Hushand and wife con-
tract, by the mere fact of
marriage, the obligation to
maintain and bring up their
children.—Poth. Mar. 384, 394 ;
Merl. Aliments, § 1, a. 1, n. 3,
5,6; ff. 1. 4, 5, de agn. & alend.
libe; 2 Toul.2,237; 1 Delv. 91;
C. N. 203. [I.295.]

166. Children are bound to
maintain- their father, mother
and other ascendants, who are
in want.—Poth. Ob. 123 ; Mar.
389, 390, 392, 393, 395; Pers.
p-1,t6,s.2; Intr.n. 117; 1
Mare. n. 722; C. N. 205. [I.
295,

167. Sons-in-law and
daughters-in-law are also ob-
lwad in like circumstances, to
maintain their father-in-law
and mother-in-law, but the
obligation ceases :

OF
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1. When the mother-in-law
contracts a second marriage ;

2. When the consort, through
whom the affinity existed, and
all the children issue of the
marriage, are dead.—3 P. Fr..
360; C. N. 206. [I.295.1

168. The obligations which
result from these provisions
are reciprocal.—Poth. Mar.
385-7; Merl. Aliments, § 2 bis.
n.2 2 Toul. 3; 1 Delv. 92;

. N. 207. [T. 297]

169. Maintenance is only
granted in proportion to the
wants of the party claiming it
and the fortune of the party by
whom it is due.—DPoth. 1. ¢.;
Mar. 385, 389, 390; P. Fr.
356-364; C. N.208. [I.297.]

170. Whencver the condi-
tion of the party who furnishes
or of the party who receives
maintenance is so changed that
the one can no longer give
or the other no longer necds
the whole or any part of it, g
discharge from or a reduction of
such maintenance may be de-
manded.—3 P. Fr. 364; C. N.
209. [I.297.]

171. If the person who owes
a maintenance, justify that ho
cannot pay an alimentary pen-
sion, the court may order such
person to receive and maintain
in his house the party to whom
such -maintenance is due.—
Poth. Mar. n. 391; Pers. p. 1,
t. 6, § 2; Merl. Ahmentq, §1;
Lah. 71: C. N. 210. [I. 297]

172. The court likewise de-
cides whether the father. or
mother, who, although able to
pay, offers to receive and main-
tain the child to whom a maiu-
tenance is due, shall in that
caso be exempted from paying
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an alimentary pevsion.—Poth. |

Mar. 391, 394,395; 18ce. cent.
3.c. 100; 2 Desp. 241, n. 67;
p. Fr. 366, 369; C. N. 211.
[T.297.]

CHAPTER SIXTH.

OF THE RESPECTIVE RIGHTS AND
PUTIES OF HUSBAND AND WIFE.
1783. Iusband and wife
mutually owe cach other fideli-
ity, succor and assistance.—

Poth. Mar. 380, 382; Merl
Aliments, §3, n. 5; 1 Mare.
548, n. 724; C. N. 212. [L
207,

17]4;. A hu«band owes pro-
tection to his wife; a wife
ohedience' to her husband.—
Poth. Mar. 382, 400, P. Mar.
n. 1;1Toul. 14; 1 Delv. 79; C.
N.213. [1. 297.]

175. A wife is obliged to
live with her husband, and to
follow him wherever he thinks
fit to reside. The husband is
obliged to receive her and to
supply her with .all the neces-
suaries of life, according to his
means and condition.—Poth.
Mar. 382, P. Mar., 1 C. 0. t.10,
n. 143 ; 3P.Fr. 376; C. N. 214.
[T. 297.]

176. A wife cannot appear
in judieial proccedings, with-
out her husband.or his author-
ization, even if she be a public
trader or not common as to pro-
perty ; nor can she, when sepa-
rate as to property, exeept in
matters of simple administra-
tion.—C. P. a. 224, 234; Poth.
0Ob. 878, P. Mar. 15, 55, 56, 01,
62, ¢. O. t. 10, n. 201; 3 P.
Fr, 378-387; C. N. 215.- [I.
297; III. 373.]

177. A wife even when not
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common as to property, cannot
give nor accept, alienate, mor
dispose of property ¢nter vivos,
nor otherwise cnter into con-
tracts or obligations, unless her
husband becomes a party to the
‘doed, or gives his consent in
writing ; saving the provisions
contained in the act 25 Vict.,
chap. 66.—If, however, she be
separate as to property,she may
do and make alone all.acts and
contracts connected with the
administration of her property.
—Poth. Ob. 50, 52, P. Mar. 2,
15, 34, 42,43, 71, Prop. 7, Com.
522, C. O.t. 15, n. 5; Merl.
Autorité marit. s. 2,§3, n. 2;
3 Mal. 262; 2 Lo. E. C. 510 --; C.
N.217. [I.297; III 373.]
178. If a husband refuse to
authorize his wife to appear in
judicial proceedings or to make
a deed, the judge may give
the necessary authorization.—
C. P. 224; Poth. P. Mar. 12,
57,59, C. O.t. 10, n. 201; 3
P. ¥'r. 421-424 ; Merl. Autorité
marit. 5. 8§, n. 2 --; 5 Toul.
78, 209; C. N.218. [I.299.]
179. A wifowho is a publie
trader may, without the au-
thorization of her husband, ob-
ligate herself for all that re-
lates to her commerce ; and in
such case she also binds her
husband, if there bo community
betwoen them.—Shoe cannot
become a public trader with-
out such authorization express
or impliede—C. P. 235, 236;
Poth. P. Mar. 20, 21, 22, C. 0
t. 10, n. 196-].97; Arr. an t.
32, 2.82; C. N.220. [I.299;
IIX: 373.]
© 180, If a husband be inter-
dicted or  absent, the judge
may authorize his wife, either
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to appear in judicial proceed-
ings or to contract.—Poth. P.
Mar. 25-28; 3 P. Fr. 397,
398; Fen. Poth. on a. 222,
p- 57; C. N. 222. [I.299.]

181. All general authoriza-
tions, even those stipulated by
marriage contract, arc only
valid in so far as regards the
administration of the wife’s

roperty.—Poth. Com. Intr.5;
g. Mar. 67 ; Den. Ac. de notor.
22 Fév. 1695, 12 Nov. 1699, 23
Fév. 1708 ; Lepr. cent. 1, c.
67; 3. Fr. 435; C. N. 223.
[1.299.] -

182." A husband although a
minor- may, in all cases, au-
thorize his wife who is of age ;
if the wife be a minor, the au-
thorization of her husband,
whether he is of age or a minor,
is sufficient for those cases only
in which an emancipated minor
might act alone.—1 Mal. 208;
Lac. Autorisation, n. 6; 3 P.
Fr. n. 206, p. 436 ; 2 Merl. Au-
torisation, s. 5,§ 2, p. 182,183 ;
C. N.224. [I.299.]

183. The want of authoriza-
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tion by the husband, where it
is necessary, constitutes a cause
of nullity which nothing can
cover, and which may be taken
advantage of by all those whe
have an existing and actual in-
terest in doing so.—Poth. P.
Mar. 74, 75 ; 2 Merl. Autorisa~
tion, 174, 175 ; 2 Toul. n. 661;
1 Mare. n. 749, n. 1, p. 567;
2 Demo. 436; 3 Zach. 343; 2
Dur. n. 515; 1 Dels. 204; C.
N.225. [I.299.3

184. A wife may make a
will without the authorization
of her husband.—Poth. P. Mar.
43, 47; Test. ¢. 3, s.1; 3 P.
Fr.442; C. N. 226. [I.299.]

CHAPTER SEVENTH

OF THE DISSOLUTION OF MAR-
RIAGE. :

185, Marriage can only be
dissolved by the natural death
of onc of the parties; while
both live, it is indissoluble.—
Poth. Mar. 462, 467; Gou. on
a. 25, 94; 3 P, Ir. 446; 2 Dur.
n. 520: C. N. 227. [I.299.]

SIXTH.

OF SEPARATION FROM BED AND BOARD.

CHAPTER FIRST.
OF THE CAUSES OF SEPARATION
FROM BED AND BOARD.
186. Scparation from bed
and board can only be de-
manded for specific causes; it

cannot be based on the mutual

consent of the parties.—Lac.

Séparation, n. 9, p. 639; Poth. -
Mar. 517; 2 Pi. 200, 213, 240 ;-
1 Mal. 272; 4 P. Fr. 149; C.

N..306. [I.301.]

187. A husband may de-
mand the separation on the
ground of his wife’s adultery.
—Poth. Mar. 525; 2 Pi, 239"
C. N. 229. [I.301.] ‘
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188. A wife may demand
the separation on the ground
of her husband’s adultery, if
he keep his concubine in their
common habitation.—Cod. L. 8
De repud. ; Nov. 22, ¢.15,§ 1;
117, ¢. 9, § 5; Lac. Adultire,

. 13; Guy. Adultire, 196; 2 Pi.
209, 210, 211, 223 ; Merl. Adul-
tére, 243, n. 8 bis; C. N. 230.
[1. 201.7 i

189. flushand and wife
may respectively demand this
separation on the ground of
outrage, ill-usage or grievous
insult committed by onc toward
the other.—2 Pi. 236-9; Gon.
96; 4 P. Fr. 35; C. N. 231.
[I. 301.]

190. The gricvous ‘nature
and sufficiency of such outrage,
ill-usage and insult, are left to

“the diseretion of the court
which, in appreciating them,
must take into consideration
the rank, condition and other
circumstances of the parties.—
Poth. 508; 2 Pi. 203; Gou. 96.
[I. 301.]

191. The refusal of a hus-
band to receive his wifo and to
farnish her with the necessaries
of life, according to his rank,
means and condition, is another
cause for which she may de-
mand the scparation.—Poth.
5113 2 Pi. 205. [I. 301.]

CHAPTER SECOND.

OF THE FORMALITIES OF THE
ACTION FOR SEPARATION FROM
BED AND BOARD.

192, The action for sepa-
ration from bed and board is
brought before the ' competent
court of the district in which

the consorts have their domi-
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cile.—Poth. 518; 2 Pi. 214; C.
N.234. [I.301.] :
198. This action is brought,
tried and decided in the same
manner as all other civil ac-
tions, with this difference, that
the partics cannot admit the
allegations, proof of which must
always be made before the
court.—Poth. 519; 1 Pi. 228;
2 Pi. 226; 4 P. Fr. n. 127 -,
152; C.N. 307. [I.301.]
194. The wife must apply,
by a petition setting forth her
rcasons and addressed to the
judge, to be authorized to sue,
and to be allowed to withdraw
pending the suit to a place
which she indicates.—Poth.
518; 2 Pi. 216. [I. 301.]
195. If the alleged wrongs
be found sufiicient, the judge,
in according to the wife the
authorization to suc, allows her
to leave her husband and to .
reside clsewhere during the
suit.—Poth. L. ¢.; 2 Pi. 218;
C.N. 268. [I.303.] - :
- 196. The action for separa-
tion from bed and board is ex~
tinguished by a reconciliation
of the parties taking place
cither -since the ‘facts which-
gave riso to the action, or after
the action brought.—Poth. 520;
2Pi.219; C./N.272. [1.303.]
197. In cither: case the
action is dismissed. — The -
plaintiff may nevertheless bring
another, for any cause which
has happened since the recon-
ciliation, and may in such case .
make use of the previous causes
in support of the new action.—
Poth., 520; 2 Pi. 2195 C. N. -
273, [1.303.)-- .~ .. .
198. If the action be dismissed .
the husband is obliged to take

BED AND BOARD.
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back his wife, and the wife is
obliged to return to her hus-
band, within such delay as the
court by its judgment decter-
mines.—Poth. 521; 2 Pi. 252;
5P. Fr. 77. [I.303.]

199, When the action is
brought for outrage, ill-usage,
or grievous insult, although the
same he well estublished, the
court may refuse to grant the
separation forthwith, and may
suspend its judgment until a
further day, which it appoints
in order to afford the parties
sufficient time to come to an
understanding and reconcilia-
tion.—Pi. 231; 2 Dur. n. 610;
C. N.259. [I.303.]

CHAPTER THIRD.

OF- THE PROVISIONAL MEASURES
TO WHICH TIE ACTION FOR
SEPARATION FROM RED AND
BOARD MAY GIVE RISE.

200. The provisional ecare
of the children remains with
the father, whether plaintiff or
defendant, unless the court or
judge orders otherwise for the
greater advantage of the child-
ren.—14 P. Fr. 90, n. 66; Mas.
Separation, 151 --; 4 Lo. E. C.
332 --; C. N. 267. [I.303.]

201. A wife sued in separa-
tion may leave her husband’s
domicile, and reside during the
suit in a place indicated or
approved of by the court or
judae.—Poth. 518. [I. 303.]

2092, Whether the wife is
plaintiff or defendant, she may
demand an alimentary pension,
in proportion to her wants and
the means of her hushand ; the
amount is fixed by the court,
which also orders the hnsband,
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if necessary, to deliver to the
wife at the place to  which she
has withdrawn, the clothing
she may require.—Poth. L ¢.;
2 Pi. 216; 2 Dur. n. 595, 612;
C.N. 268; F. C. P. 878.

203, [If the wife leave the
place of residence assigned to
her without the permission of
the court or judge, the husband.
may claim to be liberated from
the payment of the alimentary
pension ; he may even have her.
action dismissed, saving her re-
course, should she refuse to
obey the order given her to
return within a given delay to
the place she has thus quitted.] .
—2 Dur. n. 578; C. N. 269.
[I. 303.] o

204. A wife who is in.com-
munity as to property, whether
plaintiff or defendant in an
action for separation from' bed
and board, may, from the date
of the order mentioned in arti-
cles 195 and 201, obtain per-
mission from the court or judge-
to cause the moveable effects
of such community to be at-
tached for the preservation of
the share which she will have
a right to claim when the par-
tition takes place; in conse-
quence of which, her husband
is hound as judicial guardian,
to represent the things seized
or their value when required.
—2 'Poul. 59; 2 Pi. 184; 1
Mal. 250; 4 P. Fr. 94; C. N.
270. [I.303.] ) :

205, All obligations con-
tracted by a husband, affecting
the community, and all alien-
ations made by him of the
immoveable property of ‘such
community, subsequent to the
rendering of the order men-.
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tioned in articles 195 and 201,
are declared null, if it be
established that such obliga-
tions or alicnations were con-
tracted or made infraud of the
rights of his wife.—4P. Fr. 96 ;
C.N.271. [I.305.]

CIHAPTER FOURTI.

OF THE EFFECTS OF SEPARATION
FROM BED AND BOARD.

2035. Separation from bed
and board, from whatever cause
it arises, does not dissolve the
marriage tic; neither husband
ner wife, therefore, can con-
tract a new marriage while
hath are living.—Poth. 523.
[I.305.]

207. The separation re-
licves the husband from the
vbligation of receiving his wife,
aml the wifo from that of living
with her husband ; it gives the
wife the right of choosing for
herself a domicile other than
that of her husband.—Poth.
322; Bouh. C. B.-c. 22, n. 201;
2 Toul. n. 773 ; Proud. C. D. F.
¢. 19, § 3; Mas. 198; 4 P. Fr.
163. [I. 305.] :

208. Separation from bed
and hoard carries with it sepa-
ration of property ; it deprives
the husband of the rights which
ho had over the property of his
wife, and gives to the wife the
right to obtain restitution of
her dowry, and of tho property:
that she brought in marriage..
-—Unless by the judgment they
are deelared forfeited, which
only takes placo in the casc of
adultery, the scparation also

gives tho wife tho right to claim '

the bienefit of -all the gifts and

#Jdvantages conferred on- her,
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by the marriage contract; sav-
ing the rights of survivorship,
to which such separation does
not give rise, unless the con-
trary has heen specially stipu-
lated.—Poth. 522 ; 4P.Fr. 163,
4; C. N. 311, 1452. [I. 805.].
2C9. When community of
property exists, the separation
operatesits dissolution, imposcs
on the husband the obligation
of making an inventory, and
gives to the wife, in case of
acceptance, the right to de-
mand the partition of the pro-
perty, unless by the judgment
she has been declared to have
forfeited this right.—Poth. L. c.;
4P.¥r.Le [I.305]

'210. Theseparationrenders
the wife capable of suing and
being sued, and of contracting
alone, for all that relates to the
administration of her property ;
but for all acts and suits tend-
ing to alicnate her immoveablo
property, she requires the an-
thorization [of a judge.]J—
Poth. 1. ¢.; 4 P. Fr. 164. [I.
305.] . :

211. For whatever cause
the scparation takes place, the
party against whomit has been’
declared, loses all the advanta-
ges granted by the other party.
—2Pi.233; 1 N.D. 201; 8 Id.
543; 4 P. Fr. 135, 6; 2 Dur. n.
629; 1 Pail. 110, 11; Lah. on
a.299 ; Mas, 297,299, 305, 306;
4 A. D. Révocation, 286 ;. 16
Merl. 61; 2 N. Pi. 571; 1 Mal.
269; C.N. 299,1452, [I.305.] .

212. The party who has ob-,
tained the scparation retains
all the advantages granted by
the other, although they may
have been stipulated to bo re-
ciprocal and the reciprocity
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does not take place.—2 Pi.
233, 234; 4 P. Fr. 135; C. N.
300. [I.307.]

213. Either of the parties
thus separated, not having
sufficient means of subsistence,
may obtain judgment against
the other for an alimentary
pension, which is fixed by the
court, according to the condi-
tion, means and other circum-
stancés of the parties.—Mas.
194; 2 Dur. n. 633; 4 P. Fr.
165, n. 134; 2 Pi.234; 2 Toul.
n.780; 1 N. D. Aliments, 453 ;
Merl. Aliments, § 3, p. 176 ; C.
N.301. [I.307.]

214.. The children are en-
trusted to the party who has
ohtained the separation, unless
the court, after having, if it
think proper, consulted a family
council, orders, for the greater
advantage of the children, that
all or some of them hé entrust-
ed to the carec of the other
party, or of a third person.—
2 Pi. 233; 9 Fen. T. P. 486;
Mas. 321, 322; 1 Pail. 111;
2 Dur. 580, n.636; 1 Rog.205;
C. L. 153; C. N. 302. [I. 307.]

215. Whoever may be en-
trusted with the care of the
children, tho father and mother
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respectively retain the right of
watching over their mainten-
ance and cducation, and are.
obliged to contribute thereto in
proportion to their mcans.—
2 Pi. 233; 4 P. Fr. 140, 141; -
C.N. 303. [I.307.] )
216. Separation from bed
and board judicially deelared:
does not deprive the children,
issue of the marriage, of any
of the advantagesallowed them
by law or by the. marriage
covenants of their father and
mother; but these rights only
hecome open in the same way
and under the same circum-
stances as if there had beon no
such separation.—4 P. Fr.142;
C.N. 304 [I.307.] .
- 217. Husband and wife
thus separated, for any cause
whatever, may at any timo re-
unite and thereby put an end
to the effeets of the separation.
—By such reunion, the hushand
reassumes all his rights over
the person and property of his
wife, the community of proper-
ty ‘is re-established of right
and, for the future, is consider-
ed as never having been dis-
solved.—Poth. Mar. 524; C.
N. 309. [I.307.]

TITLE SEVENTH.
OF FILIATION.

CHAPTER FIRST.

OF THE FILIATION OF CHILDREN
WHO ARE LEGITIMATE OR CON-
CEIVED DURING MARRIAGE.

218. Achild conceived dur-

ing marriage.is legitimate and

ig held to bo the child of the
hushand.—A child born onor .
after the  one: hundred and
cighticth. day ‘after the mar-
riage was solemnized, or within
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three hundred days after its
dissolution, is held tohave beon
conceived during marriage.—
Author. under next article.
C.N. 312. [I.307.]

219. The husband cannot
disown such a child even for
adultery, unless its birth has
heen concealed from him ;. in
which case he is allowed to
set up all the facts tending
to establish that he is not
the father.~8 N. D.5--; ff.
L. 6, de h. q. sui vel al; ff.
L. 11, § 9, ad leg. jul. de
adult.; 3 Hen. 1. 6, ¢. 5, q. 38,
p. 830-4; Leb. Sue. 1.1, ¢. 4, 5.
2, n. 6, p. 52; 2 Toul. n. 789;
Merl. Légitimité, s. 2, § 2, n. 4,
5; 4. Fr. 186, 7; C. N. 313.
[I. 309.] ‘

2920. Neither can the hus-
band disown the child on the
ground of his impotency, either
natural or caused by accident
before the marriage. Ho may
nevertheless disown it if, during
the whole time that it may
legally be presumed to havo
been conceived, he were, by
reason of impotency not exist-
ing at the time .of the marriage,
of distance, or of any other
cause, in the physical im-
possibility of meeting his wife.
—ff. L. 6, de h. q. sui. vel al.;
Leb. Sue. 1.1, ¢. 4,5. 2, n. 3,4;
3 Hen. 1. 6, c. 5, q. 38, p. 850-
854 ; Merl. Légitimité,s. 2, § 2;
Guy. Légitimité, 379 --; 2 Toul.
n. 791, 799; 4 P. Fr. 179, 180,
183; C. L. 208; C. N. 312,
313. [I. 309.]

221. A child born before
the one hundred and eightieth
day after the marriage was
solemnized, may be disowned

by the husband.—ff, L. 12, de |-
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stat. homi.; Cod. L. 4, de posth.
heer; Poth. Suc. 8; Guy. Lé-
gitimité, 372 ; 2 P. Fr. 181; 2
Toul, n. 791; 2 Boi. 62, 66, 67;
C. N. 314. [I.309.]

. 222. Nevertheless a child
born before -the one hundred
and cighticth day of the marri-
age, cannot be disowned by the
husband in the following cases :

1. If he knew of the "preg-
nancy before the marriage ;

2. If ho were present at the
act of birth, or if that act bo
signed by him, or contain the
declaration that he cannotsign ;

3. If the child be not de-
clared viable.—2 Toul. n. 821
--; 4 P. Fr. 188,9; Merl. Lé-
gimité, s. 2, § 1, n. 4; C. N.
314. [I.309.]

223. [Inall the cases where
the husband may disown the
child, he must do so:

1. Within two months, if ho
be in the place at the time of
the birth;

2. Within two months after
his return, if absent at tho
time of the birth ;

3. Within two months of the
discovery of the fraud, if the
birth have been concealed from
him.]—C. N. 316; C. L. 210.
[T.309.]

224. [If the husband dio
before disowning the child, but
still being within the delay
allowed for so doing, the heirs
have two months to contest the
legitimacy ' of the child. from
the time: he has taken posses-
sion of the property of the hus-
band, or from the time thit the
heirs” have been disturbed: by
him in' their possession.]—C.
N.317; C. L. 211. [I. 309.]

225, [Such disavowal, on
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the part of tho husband or of
his heirs, must be made by an
action at law, dirccted against
the tutor, or tutor ad hoc,
appointed to the child, if ke be
a minor; and the mouher, if
living, must he made a party
to the action.]—2 Mare. 22; 5
Demol. n. 1(34, 170, 365; 4 P.
Fr. 192, 3; 5 Loc. E. C. 112--;
Rog. on a. 318; 2 Boi. 88; 2
Toul. n. 842, 3; C. N. 318.
[I. 309.]

296. If the disavowal do
not take place, ‘[as prescribed
in the present chapter], the
child which might have been
disowned is held to be legiti-
mate.—(Consequence contr ario
of this chapter.) [I. 311.]

227. A child born after the
threo hundredth day from the
dissolution of the marriage is
held not to he the issuo thereof
and is illegitimate.—(Author.
under a. 219.) . L. 3,§11,de

_suis et legit. her; Fcr D.
Naissance; Guy e.v.; Fer.C.
P.a.118,g1. 3,5. 2, § 1, n. 22-
24; Leb. Sue. 1. 1,¢. 4, 8.1, n.
12 ; Merl. Légitimité, s. 2,§ 3;
2 Fav. de Lang. conf. on
a. 315, p. 273 ; 1 Mal 280 ;
C. N. 315, [I. 511, ]

CHAPTER SECOND.

OF THE EVIDENCE OF THE FILI-
ATION OF LEGITIMATE CHILDREN.

. 228. The filiation of legiti-
mate children is proved by the
acts of birth inscribed in the
registers of civil status.—ff. L.
14 de prob.; Cod. L. 15 de
prob.; C. S. L. C. c. 20, §13;
C.N.319. [L 311.]

'229. In defanlt of such act,
the uninterrupted possession of
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the status of a legitimate child
is sufficient.—Cod. L. 9, de
nupt.; 4 Dag 47th PL; 2
Coch. 43 --; 2 Desp. 35;.3 P.
Fr. 198,9; ‘0. L. 213; C N.
320. [I. 311] :

280. Such possession is -
established by a sufficient
concurrence of facts, lndtcatmg
the connection of filiation and’ -
relationship between tho indi- -
vidual and the family to which -
he claims to helong.—Cod. L., -
9 denupt.; N.D.Etat, 9--; 1.
Bour. 17, 18, 2 Coch. 40--; 2.

Dag. 206 2 Toul. n. 871 --; 5 -
Loc. L. 195-- C. N. 321._ !
[1. 311]

231. No one can claim o
status contrary to that which -
his act of birth, accompanied
with the possession conform- °
able to such act, gives him;
and - reciprocally no one can .
contest the status of him who'
has a possession conformable
to his act of hirth.—2 Coch.
107 ; 4 Coch. 345; N. D. Etat, -
Q. @) 9; 2 Toul. n. 881; 5 )
Demol. n. 219; 3 P. Fr. 200
C.N. 322. [I 311] =

232. In default of the act’
of birth and of an uninterrupted -
possession, or if the child have
been described either under
false names, or as heing the.

-child of unknown parents, the -

proof of filiation may be made -
by testimony; nevertheless -
this evidence can only be
admitted when there is a com-
mencement of proof in writing,

or when the presumptions or
indieations resulting’ rom facts
then ascertained, ‘are ' suffi-
ciently strong to permit “its-
admission.—Cod. L. 2 de test.;
L.Gdcﬁdometl = L.9denupt.~;-
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Arr. 16 Mar. 1641; 0. 1667, t.
20, a. 14; Guy. Légitimité, s.
2,8 4, n. 5; 4 Coch. 344, 346,
483, 486; Lac. Etat, 270; C.S.
L. C. c. 20, s. 13; Merl. Nais-
sance; Id. Q. d’état, §1--; 2
Toul.n. 883; 4 P. Fr. 201,2; 5
Lo. 140, 1; C. N. 323. [I.
311.]

233. A commencement of
proof in writing results from
the title-deeds of the family,
the registers and papers of the
father and mother, from public
and cven private writings pro-
ceeding from a party engaged
in the contestation, or who
would have had an interest
therein had he been alive.—ff.
L. 29, do prob. ; 0. 1667, t. 20,
a.14; 5 Lo. 141-3; 2 Toul. n.
890 --; Rod. 1667, t. 20, a. 14;
C. 8. L. C. c. 20,5.13;4P.
Fr.203: C. N. 324. [I. 313.]

234. Proof of the contrary
may he made by any means of
a nature to establish that the
claimant is not the child of the
mother he claims to have, or
even, the maternity being
proved, that he is mot the
child of the husband of such
mother.—C. S. L. C. c. 20, a,
13; 1 Jou. 0. 1667, t. 20, a. 1,
p- 344; 2 Toul. n. 820, 893 --;
4P, Tr. 204; 5; C. L. 216; C.
N. 325. [I.313.]

235. The action of a child
to cstablish his status is im-
preseriptible.—2 Toul. n. 908;
2 Mare. 35, 36; Lah. ona. 328;
C. N. 328. [I.313.]

236. This action cannot be
brought by the heirs of a child
who has failed to bring. it,
unless he died in minority, or
within five - years after his
majority; but .they may con-

5% :
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tinue the action already
brought.—ff. L. 1, ne de. stat.
def.; Dun.p. 2, ¢. 7, p. 159 --;
2 Hen. 1. 4, q. 28; Lae. 270, 1,
Etat,n.4; 2Mare.36--; 1Bi.
Exp. 102; 2 Toul. n. 911 --;
Merl. Légitimité, s. 4, § 1, n. 1,
p-471--5 C.N.329. [I.313.]

CHAPTER TIHIRD.

OF ILLEGITIMATE CHILDREN.

287. Children born out of
marriage, other than the issno
of an incestuous or adulterous
connection, are legitimated by
the subsequent ‘marriage of
their father and mother.—Poth.
Mar. n. 408, 411, 412, 415, 422,
Pers. t. 4, p. 601, 602, Suc. s.
2,¢.1,a. 3, §5 p, 20; Fen.
Poth. on a. 331, p. 77, 78; 2
Toul. n. 924; 1 Bi. Code Civil,
104; 2 P. Fr. 80; 2 Mare. 43;
C. L.217; C.N. 331. [I.313.]

238. Suchlegitimation takes
place cven in favor of the de-
ceased children who have left
legitimate issue, and in that
case it benefits such issue.—
Inst. .de hoer q.; Poth.  Mar.
n. 413; Sue. s. 2, a. 3, § 5, q.
4, p. 23; 2 P. Fr. 87; 4 Tb.
223, 4; 2 Toul. n. 931 --; C.
L. 218; C. N. 332. '[I..313.]

239. Children legitimated -
by a subscquent marriage have
the same rights as if they wero
born of such marriage.—Poth.
Mar, n. 421; Id. Suec. ¢. 1, s.
2, 0.3,§ 5, q. 4; Leb. Sue.'n.
16, 17, p. 24; 2 Toul. n. 929;
2 Mare. 48; 4 P. Fr. 225-228;
C.L.219; C.N.333. [I.313.]

240. The forced or volun-
tary acknowledgment by the
father ‘or mother of -their il-
legitimate child, gives the
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latter the right to demand
maintenance from cach of them
according to circumstances.—
Lac. Batard, n. 6; Guy. Ali-
ments, 318; 2 Boi. 132; 2 P.
Ir, 2295 C.N. 338. [L. 313.]

241. An illegitimate child
has a right to establish judi-
cially his claim of paternity

PATERNAL AGTHORITY.

or maternity, and the proof
thereof is made by writings or
testimony, under the condi-
tions and restrictions set forth
in artieles 232, 233 and 234.—
Four. 8. 129 --; Merl. Filia-
tion, n. 2; 2 Toul. n. 937, 967 ;
1 Gin, 197 --; C."N. 340, 341.
[I. 315.]

' TITLE EIGHTI.
OF PATERNAL AUTHORITY.

242. A child, whatever
may be his age, owes honor
and respect Lo his father and
mother.—ff, L. 9, de obs.; L.
6, de in jus voe.; Nov. 12, c.
9 ; Poth. Mar. n. 389, Pers.
604; 3 Dom. 16; 4P. Fr. 317;
Poc. Puis. pat. 30; 1 Gin, 220;
C. L. 253 ; C. N. 371, [L315.]

243. Ilc remains subject
to their anthority until his mna-
jority or his emancipation, but
the father alone exercises this
aunthority during marriage ;
suving the provisions contained
in the act 25 Viet. chap. 66.—
ft. 1. 50, t. 16, L. 196 ; Inst.
1. 1, t. 2 and 12; Poth. Mar. n.
389, 399, Pers. 604-5, Intr. t.
9, n. 2; Arr. Lam. t. 2, a. 1-;
2 Toul. n, 1041-6-9,1176; 2 P.
Tr. 305; 4 P, Fr. 324, 327 --;
C. L. 234; C. N. 372, 373. [I.
3156.]

244. An uncmancipated
minor cannot leave his father’s
house without his permission.
—DPoth. Pers. t. 6, 5. 2; Merl.
Puis. pat.s. 3, §6; 2 Toul. n.
1046-7; Poc.32; 4 P. Fr. 328;
C.. L. 236; C.N.374. [L. 315.]

245. The father and,inh's
default, the mother of an un-
emancipated minor have over
him a right of reasonable and
moderate correction, which
may he delegated to and exei-
cised by those to whom his edi:-
cation has bheen entrusted.—
Poth. Pers. 605; Poe. 325 5J.
A. 1L 12, ¢. 25; Dou. Can. Abs.
855 Arr. Lam. t.3, a. 18; Cuz.
121 ; Poth. Garde 371; N. D..
Garde, 183, 201; 2 Toul.1050;
Fen. Poth. 85; 1 Gin, 224, 227,
240, 242 ; 4 P. Fr. 350 --, 357"
8; C.L.236; C. N. 375, [L.~
315.] .
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NINTH.
TUTORSHIP AND EMANCIPATION.

CIIAPTER TFIRST.
OF MINORITY.

24.:6. Persons of either sex
remain in minority until they
attain the full age of twenty-
une years, —C S.L.C.c. 34, s.
1; 4 7. Fr. 474 ; 10 Fen.
544--- C. N 388. [I 315.]

247. Emancipation only
modifies the condition of the
minor; it does not put an end
to the minority, nor docs it
confer all the rights resulting
from majority. —-Guy Emancx-
pation, 659, 660. (I.315.]

248, Thedisabilities, rights
and privileges resulting from
minority, the acts the minor
may do and the suits he may
bring, the cases in which ho

may demand to bo relieved, |

the manner and time of mak'mo'
the demand, and other liko
questions, are determined in
the third hook of the present

code, and in the Code of Civil’

Procedure. [I. 317.]

_CUAPTER SECOND.
or TUTORSHIP. .

SECTION 1
Of the appointment of tutors.
249. All tutorships "are

" dative ; they are conferred on
the advice of a family couneil,
hy a competent court or by any
judge of such court, having

. eivil Jurnedwtmn in the district

where the minor has his domi- |

cile, or by the prothonotary of
such court.—Poth. Intr. L. 1, t

9, a. 183; Mes. Min,, 8,77, Sa,
§6,133; lBour 47; Guy Tut.
313 Lam Tut. 8; Poth. Pers.’
6]0 Lac. Tut. s. 4 nl1,2; 2
Px.303 1Pi.71; a4 Geo. ITI.

.‘cﬁ,s!) 12\’0385 T4;14 &
115V.c. 58 16V.c.91; 187V. .

11 C S. L.C. c.86; lMal.uGO
.- Fr. 392, 509 Mere. do
tut 5 Del. 15 Dec. 1721; Del.
1 Oct: 1141 C. 8. L. C. c 8,
s. 235 C. N. 405. 1. 317.]
2850. Tho convocation of o
family council may be de-
manded by all those related or
allied to the minor, without -
regard to the degree of rela-
tionship, by the subrogate-
tutor, by the minor himself in
certain cases, by his creditors,
and by all other persons inter-
osted.—Arr. Lam. t. 4, a. 3, p.
8; Poth. Intr.'t. 9,§3 p- 269

1d. Pers. t. , 6,'s.4,§2, 1;610
2 Pi. 301 35 Mes. 8 5 17 Guy.
316 Box 336; 7 Demol n.

281, 2 C. N. 406. [L. 317.]:
261. The persons -to he
called. to a family council are
those most nearly. related or
allied to the minor, to the

| number of seven at 1east, and
| taken, as oquallv as possxble, :

from hoth the paternal and the -
maternal line.—f. L. 2 Qui pet..
tut.; Arr.Lam. t. 4, a. 4, p. 8,
Rav. 5; Poth. Intr. t.9 n. ll
1d. Pers. t. 6, s. 4, a. 1,§2
Pi. 303 ; Mes. 91; 17 Guy: 317
C. N. 407 [L 317] o
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252. With the exception of
the mother and other. female
ascendants during widowhood,
the relations must be males, of
the full age of twenty-one
years, and residing in the dis-
trict where the appointment of
a tutor is to be made.—Lam.
Arr. t. 4, a.4,p. 85 2 Pi. 303 ;
4 P. Fr. 513 ; C. N. 408. [I.
317.]

253. If, however, a suffi-
cient number he not found in
the district, they may he taken
in other districts, and even in
default of relations of hoth
lines, the friends of the minor
may be called to form or to
complete the number required.
—Arr. Lam. t. 4, a. 4; Poth.
Pers. 610 ; 2 Pi. 303; 17 Guy.
318; 2 Boi. 351; C. N. 409.
[I.317.]

254. Persons related or al-
licd to the minor, qualified to
make part of the family coun-
cil, and who have not heen
called, have a right to attend,
and vo give their advice as if
they had been called.—2 Pi.
303. ' [I.319.]

255. The judge or protho-
notary, on petition of a com-
petent person, calls before him
the rclations, connections, or
friends of the minor who are
to compose the family council,
and for this purpose, grants an
order which is notified to the
parties at the instance of the
person sceking ‘the convoca-
cation.—C. 8. L. C. ¢. 86, s. 2,
10; c. 78,s. 23. [I.319.]

256. If the persons to be
called reside at a greater dis-
tance than five leagues, the
court, judge or prothonotary
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may, if requested, authorize a
notary or other competent per-
son to hold such family coun-
cil at the place where such
parties reside, to administer
the necessary oath, to take
their advice on the appoint-
ments to he made, and even to
administer the oath of office to
the tutor chosen.—C. S. L. C.
¢.78,s. 23; c. 86,s.2,3. [1.319.]

257. Inevery caseinwhich,
according. to the preccding
articles, a judge may call he-
fore him, or delegate the right
to call a family council, it is
lawful for any notary, residing
or present at the place where
the mecting isto be held, with-
out regard to distance, to call
it himself without the authori-
zation of tho judge, and to act
therein in the same manner in
cvery respect asif he had been
delegated by the judge.—C. S.
L. C. c. 86, s. 5, 9. [IL. 319.]

258. The notary can, how-
ever, act in conformity with
the preceding article, only when
he is requested to do so by one
of those at whose instance such
council might have been called
before a judge; and in such
case, the petitioner makes a
declaration before -the notary,
of the object and motives of
his demand, in the same man-
ner as if it were addressed to a
judge. Of this declaration the
notary must draw up an act in
writing.—C. S. L. C. c. 86, s. 6.
[L. 319.] ..

259. Family councils thus
called by notaries, arc com- .
posed in the same manner as
those called before a judge. It
is only in default of persons
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related or allied to the minor,
that his friends are admitted,
and this default must be veri-
fied by the notary, and men-
tioned in his report.—C. S. L.
C.c. 86,s. 7. [I.319.]
2€0. The declaration re-
quired by article 258 is first
read to the family counecil ; the
notary takes their advice and
draws up an act in writing of
their deliberation, which act
must mention the oppositions
that were made, and the differ-
ent opinions which wero given,
as also the quality, place of
residence, and degree of rela-
tionship of those who composed
the meeting.—C. 8. L. C. ¢. 86,
s.7,8. [IL.319.] ‘
261. In all cases where a
family council is called and
held by a notary, whether
delegated by a judge. or pro-
thonotary or not, such notary
is hound to make a completo
and circumstantial report: of
hiy proceedings to the proper
courtor judge, or prothonotary,
accompanied with the acts and
declarations that it is his duty
to draw up.—C. 8. L. C. ¢. 86,
8.2,7,9; ¢ 78,s. 23. [1.321]
262. The court, judge or
prothonotary receiving this
report, may homologate or
reject the proceedings therein
contained, -which, without ho-
mologation, produce no effect.
They may likewise make any
order relative to such proceed-
ings that they deem advisable,
in the same manner as if the
family council had been called
before them.—C. 8. L. C. c. 86,
8.2,8;c¢.78,5.23. (I 321.]
2G3. In all cases where a
tutor has been appointed out
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of court, the court may, on the
petition of any one entitled to
have a meeting of the family
council called, and after having
heard the tutor, cancel his
appointment and order a new
one.—2 Pi. 307, 8; C.S. L. C.
c. 86,s.4. [I.321.]

264. Ouc tutor only is named

to cach minor, unless he has
immoveable property in places
remote from one another, or in
different distriets,  in which
cases a tutor may be appointed
for each place or district
wherein such immoveable pro-
perty is situated. These tutors
areindependent of one another;
each of them-is only liable for
that portion of the property
which he has administered.—
The tutor of the domicile of the
minor has the care of his per-
son.—Nevertheless, in certain
cases, a separate tutor may be
appointed to the person of the
minor.—The ‘mother or other
female ascendant, who has rc-
married, may also be appointed
joint-tutor with her second hus-
band.~~Arr.Lam. t.4,2.15,16; .
Poth. Intr. t. 9, n. 12; Mes. 98;
4 P. ¥Fr. 462; C. N. 417. [I.
321.] S .
- 265. A tuator acts and ad-
ministers,. as such, from tho
time of his appointment, if it
take place’ in his presence,
otherwise from:the time of his
being notified of it.—ff. L. 1, §.
1, De adm. et peri. tut.; Poth.
Intr. t. 9, n. 13; Arr. Lam. t.
4, 2.-56-9; C. L. 297; C. N.
418. - [1.321.] o

266. Tutorshipis apersonal -
office which does mnot pass to .
the heirs of the tutor. They
are simply responsible for his .
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administration. If they be of
age, they are hound to continue
such administration until a new
tutor is appointed.—1 Bour.
70; Mes. 221; C. N. 419. (L
321.]

SECTION II.
Of Subrogate-Tutors.

267. In cvery tutorship
there must be a subrogate-
tutor, whose appointment is
made by the same act, and
in the same manner, and is
subject to the same revision
as that of the tutor. His du-
lies consist in causing the act
of tutorship to be registered,
being present at the inventory,
watching over the.administra-
tion of the tutor, causing his
removzl if there be ground for
it, and in acting for the inter-
ests of the minor whenever
they are opposed to those of
the tutor.—C. P. 240;  Poth.
Pers, 626-7; Arr. Lam. t. 4, a.
11; Mes. 103,170; 4 A. D. 576.
1 Mal. 383; 4 P. Fr. .522; 2
Toul. n. 11, 28 --; C. L. 300, 301;
C. N. 420,422; C.8. L. C.c.
37,s. 31, [L 323.]

268. The subrogate-tutor
docs not of right replace the
tutor, when the tutorship be-
comes vacant, or when the tu-
tor becomes ineapable of acting
by absence or any other cause,
but in these cases it is his duty
to have a new tator appointed,
and in default of so doing, he
is liable to pay the damages
which may result to the minor
Arom his neglect.—Mes. 653 ;
C. N. 424, - [1. 323.]

269. If during the tutor-
'ship a minor -happen to have
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any interests to discuss judi-
cially with his tutor, he is for -
such case given a tutor ad hoe -
whose powers extend only to
the matters to be so discussed.
—2 Lan. 148; 1 Pi. 71; Fen.
Poth. 95-6; Den. Ac. de mot.
4735 16 Merl. Subr. tut. 450.
[1. 323.3

270. The functions of a -
subrogate-tutor cease in the
same manner as those of a
tutor.—4 P. Fr. 526; 2 Toul.
n. 1136; C. N. 425. [I. 324.]

271. The provisions con-
tained in scctions three and
four of the present chapter,
apply to subrogate-tutors.—C.
N. 426. [I.323.]

SECTION III

Of the causes which exempt -
from Tutorship.

272. No ome is bound to.
accept o tutorship, unless he
has heen called to the family -
council which elected him.—
Mes. 268; Arr. 14, Jan. 1641;
9 Mar. 1714; Lap. 5155 Poth.
Pers. 610; 1 Mal. 382; 4 P.
Fr. 549, 550. [I.323.]

273. He who is neither re-
lated nor allied to the minor
cannot bo compelled to accept
the tutorship, if any one who
isrelated or allied be in-p.posi-
tion to take charge of it.—Ser.
Inst. t. 25, §: 10; Poth. Pers.
610; 1 Bous. 526; 4 P. Fr.
536; C.N.432. [I.323.]

274. Any person of theage .
of seventy years complete may
refuse to be appointed tutor.
He who has been appointed
before he was of that age, may
be discharged when he has-
attained it.--Cod. Loun, q. t.s0 :
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excus; Inst. 1.1, t. 25, §13;
1 Arg. 53; Lae. Tuteur, 778;
Arr. Lam. t. 4, 2. 37; 4 P. I'r.
537; 6 Lo. E. C. 163,4; C. N.
453, [I. 323.]

275. Persons laboring un-
der serious and habitual infir-
ity are exempt from being
tutors; they may even obtain
their discharge if such infir-
mity supervene after their ap-
pointment.—Cod. L. un. q.
worh. sc excus.; ff. L. 11, 40,
de exeus.. tut.; -Poth. Pers.
612; Id. C. 0. t. 9,n.14; 1

- Arg. 53; Arr.Lam. t. 4, a. 37;
4 P. Fr. 539; C. L. 317; C.
N.434. [I. 323.]

276. [Two] tutorships are,
for any person, a sufiicient
reason for refusing to accept a

" third, other than that of his
children. A husband or father,
who is alrcady charged with
one tutorship, is not bound to
accept a second, unless it is
that of his own children.—ff. L.
2, L. 3, de cxcus. tut.; Arr.
Lam. t. 4, a. 48, p. 16; Poth.
C.0.t.9,n. 14; 1':1
Lac. Tuteur, 778; C. N. 435.
[1. 325.]

277. Those who have five
legitimate echildren are ex-
empted from any tutorship but
that of their own. children.
Children who have died leav-
ing issue still living, ‘are
counted in this number.—Poth.
C. 0. t. 9, n. 14; Id. Pers.
612; 1 Bous. 530; Arr. Lam.
t. 4, a. 44-6; 6 Lo. E. C. 174;
4D, Ir. 544-5; C.N.436. [I.
325. : . ‘ S

278. The birth of children
during tutorship does not au-
thorize its abandonment.—
Poth. 1. ¢.; Arr. Lam. t. 4, a.

Pers. 612
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46, 53; 1 Bous. 532; C. N.
437, [I.325.].

279. If the person who has
been clected by a family coun-
cil be present, he isbound, un-
der pain of forfeiting his
grounds of cxemption, to state
them, in order that their vali-
dity may be determined at
once, when the procceding
takes place beforc a court, .
judge or prothonotary, or in
order that they may be report-
ed to the court, judge or pro-
thonotary by the notary or
person delegated, if it bo be-
fore cither of these that the
family councilhas been called.
—Lam. t. 4, a. 56 ; Ter. Tu-
telles, 123; Mes. 269; C.-N.
438; C. S. L. C. c. 78,s. 23.
[I. 325.] - :

280. If the person clected
be not present, a copy of the
act’ of clection is served upon
him, and he is bound, within
five days, and under pain of
forfeiting his ‘grounds of ex-
emption, to lodge them in the
office of the court before which,
or before the judge or protho-

‘| notary of which the- procoed-

ings were had, or in the hands
of the notary or party delegat-
ed, if it be before either of
these ‘that' the family council
was called, in order that the
matter may be dealt with in
conformity with the preceding
article.—Arr. Lam.'a. 56, t. 4;
C.S. L. Coe. 78,s. 23; C.
N:439. [I.325.]
281. The decision given as.

| to the validity .of such grounds

by .the judge or the protho-
notary, out of court, is subjeet"
to revision by the court, whose

Jjudgment may also be appealed-
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from; but during the litiga-
tion, the person clected is
obliged to administer provi-
sionally ; and all his acts of
administration are valid, even
if he be aftorwards discharged
from the tutorship.—C. 263 ;

Lam. a. 58, 59; C. S. L, C. c.

.86,s5.4; Ih.c.78,8.23; C.N.

440. [I. 327.].

SECTION IV.

Of Incapacity, Exclusion and
Remorval from Tulorship.
282. The following persons

eannot bhe tutors :

1. Minors, cxcept the father
who is bound to accept the
‘oflice, ‘and the mother, who
although a minor, has a right
to the tutorship of her children,
but is not hound to accept it ;

2. Interdicted persons ;

3. Women, other than the
mother and female ascendants,

who are entitled, during their-

widowhood and in the case pro-
vided for in the last paragraph
of article 264, to the tutorship
of their children and grand-
children, but are not bound to
acceptit; - .

4. All those who themselves
or whose father and mother
have against the minor a suit
at law involving his status, his
fortune, or an important portion
-of it.—Poth. Pers.. 602,611 ;
Arr. Lam. a. 23-27, 36, 42;

Nov. 111, e. 5; Fer. Tut. 56;.

Mes. 245, 247, 252-3; A. D.
Tatelle, 769 ; 2 Pi. 306 ; 1 Bous.
537, 8;.1 Mal. 398, 9; 4 P. Fr.
444-5; C. N. 442. [I. 327.]
'283. Mothers and. grand-
mothers- who have heen' ap-
pointed to a tutorship during
their widowhood, are deprived
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of it from the day on which

they contract a second marri~

age; and if the minors have

not been provided with another

tutor prior to such marriage,

the husbands of such mothers

or grandmothers remain re-
sponsible for the administra-

tion of the property of the

minors during the second mar-

riage, even if there be no com-

munity.—Arr. Lam. a. 29, 32;

Mes. 112, 114. [I. 327.] :
- 284, Condemnation to an

infamous punishment ecarries

with it by law exclusion from
tutorship; it also cntails re-

moval from a tutorship. pre-

viously conferred.—Lam. a 36;

Mes. 236, 7; Ser. Instit. 86;

Lar.1l. 4,t. 9, a.4; 1 Bous. 539;

4 P. Fr. 559; C. N. 43. [I.
321

285. The following persons
are also excluded from tutor-
ship, and even may be de--
prived of it when they have en-
tered upon its duties : ‘

1. Persons whose misconduct
is notorious ; '

2. Those whose administra-
tion exhibits their incapacity
or dishonesty.—ff. L. 5, L. 8.
de 'susp.;  Poth. Pers. 621 ;
Mes. 226-8; 1 Bous. 539 --; 4
P. Fr. 560 ;. C. N. 444. [I.
329.] : .

" 286. Actions forthe remov-
al of tutors may be brought
before the court, -by any one
related or allied to the minor,
by the subrogate-tutor, or by:
any other person having anin-
terest in such removal.—Lam. "
a.115; Mes. 229;:12 V.-c. 38, -
§ 14; 1 Bous. 542-3-6; 4.P.
Fr. 563; C. N. 446,- 448. [I.»’
320.] . - - ‘
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287. The removal of a tutor
can only he ordered upon the
advice of a family council,
which is composed in the same
way as for his appointment,
and is called' in such manner
as the court directs—Lam. a.
115; Mes. 229; 1 Bous. 543;
4 P. Fr. 564-5.  [I. 329.]

288. The judgment cf re-
moval must contain the grounds
on which it is founded, and
order the rendering of an ac-
count and the appointment of
a new tutor, who is appointed
with the usual formalities so
soon as the judgment becomes
exceutable either by acquies-
cence, by want of appeal in
due time, or by its bheing con-
firmed in appeal.—C. $. L. C.
c. 83, s. 39; C. N, 447, [I.
329.]

289. During the litigation,
the tutor sued retains - the
management and administra-
tion of the person and of the
property of the minor, unless
the court orders otherwise.—
Lam. a. 116; 1 Bour. 70, n.
197; 1 P. Poul. 341 ; 2 Toul.
355; 4 P. Fr. 564-6; 2 Boi.
391; 1 Bous. 546 ;2 Val.
Proud. 350, n. a; 7 Demol.
301; 1 Mal. 397. [I.329.]

SECTION V. |

of the administration of
tutors. '

290. A tutor has the care
of the person of his pupil, and
represents him in'all civil acts.
—Ilc is bound to manage his
‘property like a-prudent admi-
nistrator, and is liable for the
dawages - which may- result
from -bad management,— He

pry

can neither buy the property
of his pupil, nor take it on

lease, nor accept the transfer

of any right or any debt against
his pupil.—Poth. Pers. 614,620 ;
Id. Prop. n. 7, 266; XId. C.O.
t. 9, n. 15; A. D. Tutelle, n.
61-4; 1 Arg. 71; 1 Bous. 549,
550, 551, 553, 554; 4 A. D.
7772-4; Fen. Poth.103; 4 P.Fr.
565, 6 ; Mes. 153-4; Nov. 72,
c. 5; Lam. t. 4, a. 91, 96; L.
& B. let, T. n. 4;.6 Coch. 528
C. N. 450. [I. 329.]

291. A tutor as soon as his
appointment is known to him,
and before acting under it,
must make oath to well and
truly administer the tutorship.
—Cod. L. 27, De cpis. et cler. ; .
1 Arg. 55-56; 4 A. 'D. 772;
Lam. t. 4, a. 57; Poth. Pers.
618; Id. C. 0.t.'9, n.'13; O.
1579; Pap. 1. 15, t. 5, 2. 4; 4
P. Fr. 565. [I.331.] :

292. As 'soon as he has
taken the oath, the tutor de-
mands tho removal of seals, if .
they have been affixed, and
proceeds forthwith to the taking
of an inventory of the property
of the minor, in presence of
the * subrogate-tutor.—If “any
thing be duc to him by the
minor, the tutor must declare
it in tho inventory, on pain of
forfeiting his claim.—Poth.
Pers, 618; Lam. a..60, 63, 65
Mes. 122,3; 1 Arg. 56; Lac.
Tuteur, n. 4, p.781. Dom. 1..2,:t.
1, 8. 3, n. 10;1 Gin,-322; C.
N. 451. Nov. 72, c. 4; Pap. L.
15, t. 5, n. 2; 1 Frem. Tutel-
les,n. 208; 4 A.D. 772, n..65; "
2'Hen. 311-2; Lam. t. 4, a.
68; 1 Bous. 556; 1 Gin, 323;
2 Proud. 357-359; C. N..451,
{1.33L] - S
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293, Within the month
which follows the closing of
the inventory, the tutor causes
all the moveable cffects, ex-
cept those which he is allowed
or hound to keep in kind, to be
sold by public auction, in pre-
sence of the subrogate-tutor,
and after due publications,
which must be mentioned in
the minute of sale. Cod. L.
22, L. 24, De admin. tut; O.
1560, a. 102; Ser. 78; Lam. t.
4, 2. 70; 4 A. D. 772,3; 2
Hen. 1. 4, q. 112; Mes. 136; 1
Gin, 323; 4 P. Fr. 574; C. N.
452. [I. 331.] .
© 204. Within the six months
which follow such sale, the
tutor, after discharging the
debts and other liabilities,
must invest whatever moncy
remains in his hands, whether
it proceeds from the sale, or is
found upon making the inven-
tory, or is subsequently re-
ceived from the debtors of the
minor.—1 Arg. 57; Lam. a.
90; Poth. Pers. 619; 4 A. D.
772 --; 1 Gin, 325-6. [I. 331.]

295. During the tutorship,
he must likewise invest the
excess of the revenucs over the
expenses, as well as all capital

sums . which have been reim- !

bursed and all other moneys
which he has received, or
ought to have received; and
this he must do within the
same delay of six months from
the day when ho had or ought

to have had a sufficient sum,.
considering the means and’

condition of the minor, to form

a suitable investment.—ff. L.

15, D¢ admin. tut.; Lam. a.
99-104; 1 Arg. 58; Mes. 164;
Poth. Pers. 619,620; 4 A. D.
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772--; 1 Gin, 326. [I. 331.]
296. In default of the tu- -
tor having made, within the
delays, the investment_requir-
cd, he is bound to account to
his pupil for interest on the
sums which he ought to have -
so invested, unless he can es-
tablish that such investment
was impossible, or unless,
on his application, the judge -
or the prothonotary, upon the
advice of a family council, has
dispensed with the investment
or prolonged the delays.—1
Arg. 57,8; -Poth. Pers. 619,
620 ;. Lam. a. 99, 102; 4 A.D. -
773, n. 66,7; Mes. 161--; 2
Pi. 112; Lepr. cent. 1, c. 52;
1 Gin, 326; D. 96, n. a; C. 8. .
L. C. c. 78, 5. 23.[L. 331.] .
297. Without the authori-
zation of the judge, or the pro-
thonotary, granted on the -
advice of a family council, the .
tator is not allowed to horrow
for the minor, nor to alienate
or hypothecate his immoveable
property ; nor is he allowed to
make over or transfer any
capital sums belonging to tho
minor, or his shares and inte- -
rest in any financial, commer-
cial, or manufacturing joint-
stock company.—Cod. L. 4, de
pracd. et al. reb.; Fer. Tu-
telles, 226 --; Mes. 144 -5 1
Arg. 60, 61; Lam. a. 87, 83;
Poth. Ob. n. 76, Vente, n. 14,
Pers. t. 6, 8. 4,a. 3,4; C.. 0. t.
9, n. 16, t. 15,n. 6, Prop.  n.
222-5; 1 Bous. 565; 4 P. Fr.
586; C. S. L. C. ¢. 78,5.23;
C.N. 457. [I.333.] :
- 298. Such authorization can
only be granted in. cases ‘of
necceessity or for an evident ad-:
vantage.—In the case of ne-
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cessity, the judge or prothono-
tary grants his authorization
only when it is extablished by
a summnary account submitted
by the tutor, that the moncys,
moveable offeets and revenues
of the minor are insufficient.—
In all cases, the authorization
indicates what property is to
be sold or hypothecated, and
any conditions deemed expe-
dient.—C. S. L. C. c. 78, 5.23.
L. 333.]

299. The sale, although
authorized, must, in order to be
valid, bo made judicially, in
presence of the ‘subrogate-
tutor, to the highest bidder, by
public auction before the
court, judge, prothonotary, or
any ot cr person specially ap-
pointed for that purpose, and
after publications made at such
times and places as are named
by the judgment authorizing
it—Poth. Pers. 617, C. 0. t.
9, n. 16; ‘Fer.. Tutelles, 226,
227, 232 ; Mes. 144; 1 Arg.
60, 61; 1 Mal. 411; 1 Bous.
567; C. 8. L. C. ¢. 78, 8. 235 C.
N. 459. [T 333.]

300. The formalitics re-
quiréd by articles 298 and 299
for the alienation of the pro-
perty of & minor, do not apply
to cases' where'a judgment, on
the demand of a coproprictor,
has ordered the licitation of
undivided 'property. But in
these cases, the licitation' can
only be made in the form pre-
seribed by law. Strangers are
admitted to bid.—Poth. Pers.
617, Vente n. 516, Soc. n.
171, Com. -n. 710; 4 P, ‘Fr.
588; C. N.460. [I.333.]

301. [A tutor cannot accept
or renounce & succession, which
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falls to his pupil, without
authorization bheing granted
on the advice of a family
council. The acceptance can
only be made under benefit of
inventory, Accompanied by
these formalities the accept-
ance or renunciation has the
same cffect as if made by a
person of age.]—Poth. Pers.
616 ; Suc. 135; 2 Frem.Tutelle,
335 1Gin, 334; 2 Toul. 394; 1
Delv. 1255 Mont, 143; 2 Cha.
$ue. 30; C. N.461, [I.335.]
302. [In any case where a
succession renounced in the
name of a minor has not been
accepted by any one else, it
may be afterwards -accopted
cither by the tutor duly author-
ized on the advice of a family
council consulted anew, or by
the minor become of age; but
it is so taken in the stato in
whick it:is then, and the sales
or other acts legally made dur-
ing the. vacancy cannot “bo
questioned.]—2 Frem. Tutello,
2,3; 4 P. Pr. 490 --; 1 Mal.
412, 3; 6 Lo. E. C. 280, 1; 1
Bous. 572; 1 Zach. 438; C.N.
462. [I. 335.] .
3083. Gifts made to a minor
may be accepted by his tutor,
or a tutor ad hoc, or by his
father, mother, or other ascend-

‘ants; such acceptance being

valid without the advice of any
family council.—0. 1731, a. 7
Mes." 393 ; 1 Rie. Don. 195; 1
Sal. 0. 1731, p. 45 -; C.'N.
463, [1..335.] )
304. Actions helonging to a
minor are brought in the name
of ‘his tator, except those for
wages, which minors when- of °
the age of fourteen years may.
bring alone to the amount of:
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[fifty]. dollars. — No action
brought by a tutor can be

maintained unless he shows

that the act of tutorship has
been registered.—C. S. L. C.
c. 82, 8. 33; ¢. 37, s. 33; c. 04,
s.21; 1 Pi. 67. [I.335.]
805. Atutor cannot demand
the definitive partition of the
immoveable property of the
minor, but he can, even with-
out authorization, defend an
action of partition brought
against such minor.—Poth.
Com. n. 695, 6, Soc. n. 164,
Pers. t. 6,s.4, 2. 3,§2; Lam.
t. 6, a. 111; Leb. Sue. 1. 4, c.
1; 1 Mal. 414,5; 4 P. Fr. 599,
600. [I. 335.]
806. A tator cannot appeal
-from a judgment, until he is
authorized by the judge, or the
prothonotary, on the advice of
a family council.—0. April,
1560 ; Mes. 44; Lo. E. C. 290.
[I. 335.] :
307. [Atutor cannot trans-
act in the name of ‘the minor
unless he is authorized by the
court, the judge or the protho-
notary, on the advice of a family
council. Accompanied by these
formalitics, transaction has the
same cffect as if made: with a
person of age.]—C. N. 467.
h. 335.]
~ SECTION VI
Gf'- the account of titorship.
3808. Every tutor is account-
ableforhis administration when
it has terminated.—ff. L. 1, § 3.
De tut. et ratio.; Nov. 72, c.
ult. ; 0. 1667, t. 29; Poth. Pers.
622, C. 0.t.9, n. 17; 0.1560;
2 Pi. 27; 1 Bous.-580; 1 Mal.
417; 1 Gin, 339; C. N, 469.
[X. 337.] ‘ S
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309. Any tutor may be com-
pelled, even during the tutor-
ship, on the demand of any ono
rclated or allied to the minor,
of the subrogate-tutor, or of
any other parties intercsted, to
produce from time to time, a
summary account of his ad-
ministration ; such account to-
be furnished without any judi-
cial formality or costs.—ff, L.
5, § 11. Do reb. eor. ; 2 L. & B.
let. M, som. 15, p. 170; Ser. 0.
1667, t. 29, p. 535 ; Lac. Tutcur,
s. 8, p. 784; Mes. 290; P. Poul.
207; Rav. 557; 2 Pi. 104 --;
1 Bour. 62; 1Mal. 418; 1 Gin,
341; C. N. 470." [I. 337.]

310. The definitive account
of a tutorship is rendered at
the cost of the minor, when he
has attained his ‘majority, or
has Dbeen emancipated; tho
tutor advances the costs ' of
such account.—He is allowed
all the expenses which he can
justify, and of which the object
was uscful.—0. 1667, t. 29;
Poth. Pers. 614, 623, C. 0. t.
9,n.18; Dom. L 2, t. 1, 5. 5
n.1,2; 1 Delv. 129; 4 P, Fr.
467, 607; C N. 471. [I. 337.]

311. Every. scttlement he-
tween a minor beecome of age
and his tutor, relating to the
administration and account ¢f
the latter, is null, unless it is
preceded by a'detailed account,
and the delivery of vouchers in
support thercof.—Poth. Pers.
622,C. 0. t.9,n.18 ;1 Arg. 68"
Lam. t. 4, a. 129; 1 Mal. 420;
1 .Gin, 340; C. N. 472, [L

337. : - -

812. If the account give
risc to contestations, they aro
proceeded with and adjudieated
upon in the manner provided
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in the Code of Civil Procedure
Poth. Pers. 624; 0. 1667,
20. [I.337.]
313. Auy balance due by
- the tutor bears interest without
demand, from the closing of
the account. Interest on any
sum duc by the minor to the
tutor, only runs from the time
of his being put in default by
the tutor, after the closing. of
the account.—Poth. Pers. 624,
5; Lam. t. 4, a. 127, 8; 1 Arg.
68; 1 Bous. 584; 1 Mal. 421;
1 Gin, 341, 2. [I. 337.]

CHAPTER THIRD.
OF EMANCIPATION.

814. Every minor is, of

right, emancxpa.ted by marri-
age.—C. P. 239, 272; Lam. t. 2,
a 2. t. 4, a. 121 lArg 64;
Mes. 210-2-6; Poth. Pors. 621
C.0. t. & n. 21; 4 P. Fr. 610;
1 Gm, 342--; C. N. 476. -[I
337

315 ‘An nnmamed minor

may, at his own reumest, or
that of his tutor, or of any onc
rclated or allied to him, he
emancipated by any court,

judge or prothonotary having |

Jjurisdietion to confer tutorship,
un the advice- of a family
council called and consulted as
m ‘the -case of -tutorship.—34

130, 3, ¢. 6, 5. 835 12 V. c. 3§,

*8 CSLC.cSG,sIc'

78, s. 23;.1 Arg. 64; Poth.
Pers. 6"2, . 0. t. 9, n. 18 N.
D). Emancipation, §. 5, n. 4 p-
02, 4P, ¥r. 6165 1 Gm, 344,
C. N. 478. [L. 037

16 If the emancrpntlon
be granted ‘out of- court, it:is
subjéct to revision, and may be

annulled by the court to which.

t. | pronounced it belongs.

1626

4

the judge or prothonotary. who
From
this Judgmcnt an appeal lies.
—0C. 8. L. C. c. 86, 5. 1; c. 78,
s.23. [I. 339] ‘
817. Whether em’mclpatlon
results from. .marriage or is
granted judicially, a curator
must be appomted to the cman-
cipated minor.—5 N. D.. 303
[1. 339.] : '
318. The account of the
tutorship is rendered to an
cmancipated minor with the
assistance of his curator.—
Lam. t. 4, a. 124; Poth. Pers.
Mes. 290 ; 1 Gin, a. 346;
1 Mal. 420- 8; 4 P. Fr. 616; c.
N. 480 [I. .539] :
3819.. An cmancipated mi-.
nor may grant leases for terms.
not exeeeding nine years; he
may receive his revenues, give
receipts therefor, and: perform
all acts of mere administration. .
[He is not relievable from these °

acts, except in cases whero -

persons of age would be so.]—
Poth, Pers. 622, C.. 0. t. 9, n.
21; Ser. 61, 2; 1 Mal, 498; 1

.Gm, 346 ; 4V, Fr. 618 C.N.

481. [I 339.]

'820. He can nexther bnng .
nor defend a real action with-
out the assistance of his cura-
tor.—Poth. Pers. 602-3,622, Ob.
n. 877; Ser. Inst. 141, 2; Bout. -
Inst. 101 ‘1. Pi. 685 1 Arg,
,2;1 Mn.l. 428; 1 Gm, 047 o

4 P.Fr. 618 ¢ N

[1.339.] .
821: An emancipated minor -

cannot borrow without the as- - -
| 'sistance of his-curator.

Loans
of large amount,. considering

his means, when effected by - -

deeds bearing

M{)othee, ‘are.
null, although m

with the
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assistance of his curator, if
they be not authorized by the
Jjudge or prothonotary, on the
advice of a-family council;
with the exception of the cases
provided for in article 1005.
—ff. L. 27, § 2, de min. ; Fer.
Tutelles, 230,1; Mes. 390,1;
Ser. Inst. 141; 2 Frem. Tutel-
les, n. 1066; 1 Mal. 430,1; 4

P. Fr. 618; 6 Lo. E. C. 350 --;

C. S.L. C.e. 78, 5. 23; C. N.
483, [I. 339.] i

822. Morcover, he can nei-
ther scll nor alicnate his im-
moveable property, nor per-
form any acts other than those
of mere administration, with-
out observing the formalities
preseribed for unemancipated
minors.. With respect to any
obligations which he may have
contracted by = purchase or
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otherwise, they may be reducs.
ed if excessive; the courts
taking into conmsideration the
fortuno of the minor, the good .
or bad faith of the persons who
have contracted with him, and
the ‘utility or inutility of the
expenditure.—Cod. L. 3, de h.
q. ven. ®t.; Poth. Pers. 603,
C. 0.t.9,a. 181, n. 5; 6. Lo.
E. C. 354; 1 Mal. 430; 4 P.
Fr. 619; C. N. 484. [I. 341.]

823. ‘A minor engaged in
trade is reputed of full age for.
all acts relating to such trade.
—1 Desp. pt. 4, t.11,5.2,n.22,
& authors cited ; 2 Hen. 1. 4.
q. 127; Lac. Restitution, s. 2,
n. 10; 0. 1673, t. 1, a. 6; 2
Bor. 448; 4 P. Fr. 622,3; 1
Mal. 431 ; 4 Ency. 571; C. N.
487. [I.341.]

TITLE TENTH.

OF MAJORITY, INTERDICTION, CURATORSHIP AND
JUDICIAL ADVISERS.

CHAPTER FIRST.
' OF ‘MAJORITY.

824. Majority is fixed at
the complete age of twenty-
one years. . At that age per-
sons are capable of performing
all civil acts.—Poth, Pers. t.
5; C.8. L. C.c. 34,5 1; 7.
N.488. [L 341.]

~ CHAPTER SECOND:.

OF INTERDICTION. °
- 825. ‘A person of full age,

or an emancipated minor, who
is in an habitual ‘state- of im-
beeility, insanity or madness,
must he interdicted, even
though he has lucid intervals,
—ff. De cur. fur,; Cod. L. 1, L.,
6. de cur. fur.; Inst.de cur. §
3; Poth. Pers. 635; A. D. In-"
terdiction ; Merl. Interdit, § 3,
4,n.1,26; C. N. 489. [I..
341 T,
-826. Persons -who commit
acts of prodigality, which give..’
reason to fear that they "will..
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dissipate . the whole of their
property, are also to be inter-
dicted,—Poth. Pers. 625 ; Merl.
Interdiction, § 1, 2, n. 1 4 P.
Fr. 636 ; 1 Mal. 434; 2 Toul.
1309 ; C S.L.C.c. 78 s. 23,
[1. 341]

327. Every person has the
right to demand the interdic-
tion of any one related or al-
lied to him, who is prodigal,

. mad, imbecile, or insane. Hus-
band or wife, likewise, may
demand the interdiction the
one of the other.—Poth. Pers.
625; Merl. Interdiction, § 3,
4; Fer. D. Interdlctlon, 58; C
X, 490. [I. 341.]

328. The dcma.ndfor inter- | C.
diction must be made before | 343
the proper court, or before one | -

of tho judges ‘or the prothono-
tary of such court; it must
contain a speclﬁcatlon of the
acts of imbecility, insanity,

madness. or prodigality. - The)|

applicant is_obliged to prove
these acts.—34 Geo. 3, c. 6, s.
8; V.c. 44, 5. 91; Poth._ ers.
6”5 Fer. D.l ¢.; N. D. Cu-
mtellc, 710; 2 Toul. n. 1319 ;
1 Mal. 435; 1 Gin, 355; C. Y.
492, 493; CSLC‘c 7Ss
23. [IL. 343]

329. The court, judge or
prothonota,ry before whom the
demand is made, orders a
f.umly council to be called, as
in the case of tutorshlp, and
takes its advice as to the state
of the person whose' interdie-
tion is sought; but he who
makes the dcmund cannot form
part of the fxmnly council.—
Poth. Pers. t. 6,s.5; 2.1 ;Den.
A.N. 113 1“‘Gin, 356';{0. N.
404, 4955 C. 8. L. C. ¢. 78,s.
23, [I.3433] - - -
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330. When the demand is
made on account of imbecility,
insanity or madness, the de-
fendant must be interrogated
by the judge, attended by a-
clerk or assistant, or by the -
prothonotary the examination
is taken down in writing, and
communicated to the family
council.—These interrogatories
are not required if the inter-
diction be sought on account
of prodigality ; but in this case, -
the defendant must be heard
or have becn summoned to ap-
pear—ff. L. 5, De cur. fuar. ;
Den. 11351 Bour] 77 ; Fer.D.
Interdxctmn, 58-9; C. N . 496; -
S. L. C. ¢ 78 5. 23. [I.

3]31 ‘If the demn.nd for. in-
terdiction - “be rejected, ‘the-
court may, if circumstances’
require it, appoint a judicial
adviser to tho defendant.—6
Merl. Conseil Judic. n. 1, P-96; -
Fer. D. Interdiction,. 58, 593 B
C. N.499. - [1.343.] - - .
-332. If the mterdletxon ‘be-

'pronounced out of court, it is

subject to revision by the court,
on ‘petition of the person inter-
dicted orof any of his relations.
The judgment of the court is
also subject to appeal.—41 Geo.
IILec.7,s.18. [I. 343.]
333. ‘Every' sentence ' or
Jjudgment of interdiction or for-

‘the appointment of an adviser

is; at the instance of the a ppli-
cant, notitied to the (lefenda,nt,"
and inscribed without delay by

‘the :prothonotary. or elerk on-
the roll kept for that purpose, -
.and ‘publicly exposed:in . the-

officc of each of the courts
‘having power, to' interdict in

' the district.—Fer. .D. ‘Inter-"
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diction, 59; 1 Bour. 79; Den.
A. N. 115; C. N. 501. [I.
345.]

. 834. Interdiction or -the
appointment of an adviser
takes cffect from the day of
- the judgment, notwithstanding
the appeal-—All acts donc

subsequently by the person‘

interdicted for imbecility, mad-
ness or insanity are null; the
acts done by any one to whom
an adviser has been given,
without the assistance of such
adviser are null, if injurious to
him, in the same manner as
those of minors and of persons
interdicted for prodwahty, ac-
cording to article 987.—Fer. D.
Interdiction, 58-9; Poth. Oh.
vn51,Donsla1 Guy.
‘Interdxctlon, 443, 450; C. N.
[L. 545.]

335 Acts anterior to mter-
diction for imbecility, insanity
or madness may nevertheless

* be set asido, if the cause of
such interdiction notoriously
cxisted at-the time when' these
acts were done.—1 Bour. 76, n.
8-11;-1 Ric. Don. pt. 1,.¢. 3, s.
3, n. 146; 2 Aug 96, arr. 2
Aprxl 110b, . N. 503. [L
345.

33G. Interdiction ceases
with the causes which neces-
sitated -it. Nevertheless it

~cannot be removed without
obscrving the formalities pre-.
seribed Tor obtaining it, and
the. interdicted’ person cannot
resume .the cxercise, of his
rights until after the judgment
removing the -interdiction.—

Poth. Pcrs 625, 6; 1 Bour.
%7, 8; N. D. Cumtellc, 716;

Guv. Interdiction, 450 C. N.
512. [L. 345.] - o
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CHAPTER THIRD.
OF OURATORSHIP.

337. There are two sorts of
curatorship, one to the person,
the other to property —Poth.
Pers. 628 ; N. D. 716-7. [L
345.]

838. The persons to whom:
curators are given are:

1. Emancipated minors; .

2. Interdicted persons;

3. Children conceived but-
not yet born.—Poth. 1. e. 5;
N.D.706; 1 Id.64; Bret. Q
D. Abscnt,c 111. [I 345.]

839. Curators to the person
are appointed with the formal-
ities and according to the rules
prescribed for the appointment -
of tutors. ‘They are sworn
before entering upon their :
duties.—N. D. Le H Poth.l c..
[I.345.] - .

34:0. A curator to an oman-
cipated minor has no control .
over his person; he is given in
order to assist him in matters .
and proceedings in which he’
cannot act alone. This cura-"
torship ends with the minority..
—Poth.” 626; 5 N. D. T0l.
[I 345.]

341" A curator to an inter- .
dicted person is appointed' by -
the judgment which pronounces
the interdiction.—Fer. D, In--
tcr(hctlon, 58; 5 N. D. 708, §
5;, Poth. 625. ‘[ 3451 L

3842. The husband unless -
there are valid reasons to the’
contrary, -must be. appointed. .
curator to his interdicted wife. :
The- wife may be curatrix to:"
her husband.—Guy. Interdic- -
tion, 442; 15 Mcrl 403 ;- Mes.":
360; 1 BOLX‘J. u, 2 Pi. 83,5.1'
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y:

Den. A. N. 115 ; 4 P. Fr. 653.
[1.247.]

343. The curator to a per-
son interdicted for imbeecility,
insanity or madness has over
such person and his property
all the powers of the tutor over

the person and property of a’

minor ; and he is bound towards
him in the same manner as the
tator is towards his pupil.—
These powers and obligations
extend only to the property,
when the interdiction is for
prodigality.—Den. A. N. 115;

Lam. t. 4, a. 137; Poth. 626 ;

1d. Pmp n 7, Suc c. 3, 8. .5
a1, § 3, C O.t 17, n. 40.
(I.437.]

34%. [No one, with the ex-
ception of hushand and wife,
and ascendants and.descend-
ants, is obliged to retain the
curatorship of an interdicted
person for more than ten years ;
at the expiration of that time,
the curator may demand and
has a right to be replaced—
C. N, 508. [T. 347.]

345. The curator to a child
conceived but not yet born, is
hound to act for such child
whcncvcr its interests require

; he has until its birth the |

.uhmmstmtlon of the property
which is to belong. to it, and
afterwards he is bound 'to
render an account. of such ad-
winistration,—Poth, Pers. 627 ;
5\' l) 717; 2 Toul. 315; C.
N. (1. 347] :

346 If during the curator-
lxlnp, the party subjected to'it
hive
with his curator; sueh party is
given, for that case, a curator
ad hoe, whose ;powers : only ex-
tend to tho matters to be-dis-

6

any interests to disctissy
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cussed.—5 N. D. 701. [I. 347.J

847. Curators to property
are those appointed :

1. To the property of absen-
tees;

2. In cases of substitution ;

3. To vacant estates ;

4. To the property of extmet
corporations;

5. To ' property abandoned

‘by arrested or imprisoned debt-

ors or on account of hypotheces ;
6. To property a.ccepted un- .
der benefit of inventory.—5 N.
D. 700; Poth. 628. [I.347.]
34.8. The provisions relat-
ing to curators to the property
of absentecs are contained in
the title Of Absentees. Those
eoncerning curators to the pro-
perty of extinet corporations,
in the title Of Corporations. In
the third book'and in the Code
of Civil Procedure are to be
found the rules touching the
appointment, powers and du-
ties of the other curators men-
tioned in the preceding article,
who must alse be sworn.. [I.
34 -]

CIIAPTER FOURTH.

OoF JU'DICIA.L ADVISERS. "

849. A judicial adviser ig
given to . those who, thhont '
bheing absolutely insane or pro-’
digal, are nevertheless of weak
mtellect or so inclined to pro- -
digality as to give.reason to
fear that they will dissipate
their -property or seriously i 1m-
pair. their fortune.—Fer. :
Conseil, 397 Interdlt, 58,9; A. D.
Consell, 624 ;° Guy. Interdnc—‘
tion, 436 ; C N. 513, 514. [I.
347.]

350 Judicial advisers are
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given by those who have power
to interdict, on the demand of
any person who has a right to
demand interdiction, and with
the same formalities. Such
demand may also be made by
the party himself.—Fer. D.
Congeil, 397, Interdiction, 59,
60; A. D. Conseil, 625, n. 7;
N. D. Conseil Jud. § 2, p. 254 ;
C. N. 514. [I.349.]

351. If the powers of the
judieial adviser he not defined
by the judgment, the person to
whom he is appointed is prohi-

CORPORATIONS.

bited from pleading, trans
acting, borrowing, receiving
moveable capital and giving a
discharge therefor, as also from
alienating or hypothecating
his property without the assis-
tance of such adviser.—The
prohibition canonly be removed -
in the same manner that the
appuintment has been made.—
Poth. Pers. 626; 1 Bour. 80;
Fer. D. Conseil, 397; A. D.
Conseil, 624-5; N. D. Conseil
Jud. § 2, p. 264--; C. N, 513.
[1. 349.]

TITLE

ELEVENTH.

OF CORPORATIONS.

CIIAPTER FIRST.

OF THE NATURE AND CREATION OF
CORPORATIONS, AND OF THEIR
DIFFERENT KINDS.

. 852. Every corporation le-

" gally constituted is an artificial
or ideal person, whose eXistence
and succession are perpetual,
or sometimes for a fixed period
only, and which is capable of
enjoying certain rights and
liable to certain obligations.—

Poth. Pers. 628 ; N. D. Corps,

581 ; 3 Bla. 467. [I.349.]
353. Corporations aro eon-

stituted by act of parliament,

by royal charter, or by pre-
scription.—Those corporations
also aro reputed to bo legally
constituted " which  existed at
the time of the cession of the
country and which have been

since continued and recognized
by competent authority.—2 V.
e 26; C. S. L. C. c. 19. [I.
349.]

3854. Corporations are ag-
gregate or sole.—Corporations
aggregate aro those composed
of several members; corpora-
tions sole are those consisting .
of a single individual.—1 Bla.
469; 1 Whar. L. L. 219 ; Grant,
Corp. 6; 5 N. D. 581; 1 Lor.
485, 6. [I.349.]

855. Corporations are. ei-
ther ccclesiastical or religious,
or they are lay or secular.—..
Ecclesiastical corporations ‘are
aggregate or sole. They are .
all” public.—Secular corpora-
tions' are’either aggregato or. -
sole.. They arc either public
or private.—Grant, 9; 1 Bla.
470; 1 Whar. L. L. 219; Dun, "
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pt. 2, p. 8; Poth. Pres. 142, 191;
2V.c.26; 19 & 20 V. c. 103.
[I. 349.]

356. Secular corporations
are further divided into poli-
tical and civil; those that are
yolitical are governed by the
public law, and only fall with-
in the control of the civil law
in their relations, in certain
respects, to individual members
of society.—Civil corporations
constituting, by the fact of
their incorporation, ideal or
artificial persons, are as such
governed by the Inws affecting
individuals ; saving the pri-
vileges they enjoy and the dis-
abilities they are subjected to.
—1 Bla. 41--5; 1 P. Fr.365; 1
Dur. 17; 1 Mare. 19. [1. 349.]

CIIAPTER SECOND.

OF THE RIGHTS, PRIVILEGES, AND
DISABILITIES OF CORPORATIONS.
SECTION I.

Of the vights of corporations.

857. Every corporation has
a corporate name, which is
given to it at its ereation or
which has since been recogniz-
cd and approved by competent
authority.—Under such name
the corporation is known and
designated, sues and is sued,
and does sll its acts and ex-
crcises all the rights which
belong to it.—3 Bla. 475; Arn.
Corp. 8; C. L. 423. [I. 351.]

3858. The rights ‘which a
corporation' may exercise, be-
sides those specially conferred
by its title, ‘or by the general
laws applicable to its particular
kind, are all those which are
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necessary to attain the object
of its crention; thus it may
acquire, alierate and possess
property, sue and be sued, con-
tract, incur obligations, and
bind others in its favor.—Poth.
Pers. 628 ; 5 N. D. 597; 3 Bla.
475,6; 1 Fer. D, 441; 2 V. c.
26; Ind. to Stat. Wicksteed,
126; C. L. 424, [T. 351.]

359. For these objects,
every corporation has theright
to select from its members,
officers whose number and de-
nominations arc determined by
the instrument of its creation
or by its by-laws or regula-
tions.— Poth. Pers. 629; Fer.
D. L ¢c.; 3 Dom. t. 15, 5. 2, n.
9; C.S.C.c.5,5.6,§24. [I.
351.]

3860. These officers repre-
sent the corporation in all acts
contracts or suits, and bind it
in all matters which do not ex-
ceed the limits of the powers
conferred on them. These
powers are cither determined
by law, by the by-laws of the
corporation, or hy the nature
of the duties imposed.—Poth.
L c.; Fer. D. Le.; C. L. 430, .
[L. 351.]

861. Every corporation has
a right to make, for its in-
ternal government,. for tho
order of its proceedings and
for the management of  its
affairs, by-laws and regula-
tions which its members. are
bound to obey, provided they
are legally . and regularly
passed.—Poth. 1. ¢.; 5 N. D.
594; 3 Bla. 476; C. S.C.ec. 5,
s. 6,824; C. L. 430, [I.351.]
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SECTION 1L
Of the privileges of corpo-
rations.

362. Besides the special
privileges which may be grant-
ed to each corporation by its
title of creation or by special
law, there are others which
result from the fact of incorpo-
ration and which exist of right
in favor of all corporate bo-
dies, unless taken away, re-
strained or modified hy such
title or by law.—3 Bla. 475;
C.S.C.Le. [I351]

3863. The principal of these
privileges is that which limits
the responsibility of the mem-
bers of a corporation to the
interest which cach possesses
therein, and ecxempts them
from all personal liability for
the payment of obligations
contracted by the corporation
within the scope of its' powers
and with the formalities re-
quired.—Poth. ~ Pers. 628,9;
Fer. D. l.e.; 5N. D. 597; 3
Bla. 468 ; C.8. C.Le. [1.353.]

SECTION III

Of the disabilitics of corpo- |-

raiions.

364. Corporations are sub-
ject to particular disabilities
which ecither prevent or re-
strain ‘them from cxercising

" certain  rights, powers, pri-
vileges and functions, which
natural persons may cnjoy and
cxercise ; .these. disabilities
arise either from their corpo-
rate character or they are im-

osed by law.—3 Bla. 475;
Poth. Pers. 630 ; Fer. D. 441 ;
N. D. 597.[1, 353,]

CORPORATIONS.

3865. In consequence of the
disabilities which arise from
their corporate character, they
ean neither he tutors nor cura-
tors, saving the exception con-
tained in chapter 34 of
the Consolidated Statutes for
Lower Canada, nor can they
take part in meetings of family.
councils,.—They cannot be en-
trusted with the exccution of
wills or any other administra-
tion which necessitates the
taking of an oath, or imposes
personal responsibility.—They
:annot be sumnmoned personal-
ly, nor appear in court other-
wise than by attorney.—They
cannot sue nor be sued for as-
sault, battery or other violence
on the person.—They cannot
serve as witnesses nor as jurors
hefore the ‘courts.—They can
neither be guardians nor judi-
cial sequestrators, nor can
they be charged with any other
functions or-duties the exer-
cise of which may entail im-
prisonment.—Poth. Pers. 628,-
9; 3 Bla. 476; Fer. D. 441; 5
N. D. 597. -[I. 353.]

366. The. disabilities aris-
ing from the law are :

1. Those which are imposed
on cach corporation by its
title, or by any law applicable
to the class to which such cor-
poration belongs ; :

2. Those comprised in the
gencral laws of the country

Trespecting mortmains and bo-

dies . corporate, prohibiting

them from acquiring immove-

able property or property. so

reputed, without the permise’.
sion of the crown, except for
certain purposes only, and to,
a fixed amount and value;
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3. Those which result from
the same general laws impo-
sing, for the alienation or hy-
pothecation of immoveable pro-
perty held in mortmain or be-
longing to corporate bodies,
particular formalities, not re-
quired by the common law.—
Poth. Pers. 630 ; Fer. D. L c.;
5 N. D. 597. [I. 353; III
375.]

867. All corporations are
prohibited from carrying on
the husiness of banking unless
they have been specially au-
thorized to do so by their title
of ereation.—C. 8. C. ¢. 5, s. 6,
§ 24.—[1. 353.]

CHAPTER THIRD.

OF THE DISSOLUTION OF CORPO-
RATIONS AND THE LIQUIDA-
TION OF THEIR AFFAIRS.

SECTION I.

Of the dissolution of corpo-
rations.

3868. Corporations are dis-
solved :

1.-By any act of the legisla-
ture declaring their dissolution ;

2, By the expiration of the
term or the accomplishment of
the objeet for which they were
formed, or the happening of
the condition attached to their
creation ;

3. By forfeiture legally in-
curred ;

4. By the natural death of
all the members, the diminu-
tion of their number, or by any
other cause of ‘a nature to in-
terrupt the corporate existenco,
when the right of succession'is
not provided for*in such cases;

6
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5. By the mutual consent of
all. tho members, subject to
the modifications and under
the circumstances- hereinafter.
determined.—1 Bla. 484; C.S.
L.C.c. 88,5 10. [I.355.].

369. Ecclesiastical and se-
cular corporations of a public
nature, other than those formed
for the mutual assistance of
their members, cannot be dis-
solved by mutual consent with-
out aformal and legal surrender
or the authority of the legisla-
ture, as the case may be.—Tho
same rule applies to banks, to
railway, canal, telegraph, toll-
bridge, and turnpike compa-
nicg, and generally to private
corporations who have obtained
privileges which are exclusive
or exceed those resulting by
law from incorporation. —C.
13; L. 38, ff. de pact.; L. 45,
de reg. jur.; Cod. L. 6, de pact.
[1. 355.] ‘

370. Public corporations
formed for the mutual assist-
ance of their members, and
those of a private nature not
included in the preceding ar-
ticle, may :be' dissolved by
mutual consent, on conforming
to the conditions which may
have been specially imposed
on them, and saving the rights
of third parties.—Rule that
private rights may be watved ;
L.7,§ 7, ff. de pact.; Cod. L.
29, e. t. - [I.355.]

SECTION TI. ‘

Of the liguidation of the
affairs of dissolved :

. corporations. o

371. A dissolved corpora- .
‘tion is, for the liquidation of
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its affairs, in the same position
as a vacant succession. The
creditors and others interested
have the same récourse against
the property which helonged
to it, as may be exercised
against vacant successions and
the property belonging to
them.—[ 1. 355.]

872. In order to facilitate
such recourse, a curator, who
represents such corporation and
is seized of the property which
belonged to it, is appointed hy
the proper court, with the for-
malities observed in the case
of vacant estates.—C. S. L. C.
c. 88,s.10. [I.355.]

OF THINGS.

373. Such curator mustle
sworn ; he must give security
and make an inventory. L
must also disposc of the move-
ables, and must proceed to the
sule of the immoveable pro-
perty, and to the distribution
of the price botween the credit-
ors and others cntitled to it, in
the manner preseribed for tic
discussion, distribution and
division of the property of
vacant estates to which a cu-
rator has been appointed, and
in the cases and with the for-
malities required by the Codo
. of Civil Procedure.—C. S. L.
1 C.c. 88,510, [I.357.]

BOOK S

ECOND.

‘OF PROPERTY, OF OWXERSEII’ AND OF ITS
DIFFERENT MODIFICATIONS.

TITLE

FIRST.

OF THE DISTINCTION OF THINGS.

874. All property, incorpe-
real as well as corporeal, is
moveable or immoveable.—C.
P.8§8; 2 P. Poul. 55 ; Arr. Lam.
pt. 2, t. 8, a. 1; Poth. Com. 27,
66 Id. Intr. 45; 3 Toul. 4, 5;
5 P. Fr. 35; C. N. 516. [I.
445.] .

CHAPTER FIRST.
 OF TMMOVEABLES.
875. Property is immove-

able cither by its nature, or by
its destination, or by rcason of
the objeet to which it is attach-
ed, or lastly by determination.
of law.—C. N. 517; C. L. 454;
Poth. Intr. 49, Choses, 638,
642 ; Lam. t. 8, a. 1, p. 46;
2 Boi. 5953 2 Mal. 5, 6; 2
Mare. n. 340, p. 327-8, n. 371,
p- 364; .9 Demol. 40, 41, n. 93,
& p. 248, 9, n. 378--; 2 Bui.
619, on a. 526. [I. 445.] :

876. Lands and buildings
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are immoveable by theirnature.
Poth. Choses, 638; Id. Intr. n.
47; Lam. t. 8, a. 1, p. 475 3
Toul. 8; 2 P. Poul. 63; Inst.
De rer. div. 1. 2,t.1,§ 30; C.
N.518; C. L. 455. [I.445.]

377. Windmills and water-
mills, built on piles and forming
part of the building, are also
immoveable by their nature
when they are construeted for
apermanency.—C.P.90; Poth.
Com. n. 36, 37; Id. Choses,
658-9; Id. Intr. n. 47; 2 Boi.
690, on a. 519 ; 2 Mare. 328-9;
C. N, 519, [I. 445.]

878. Crops uncut and fruits
unplucked are also immove-
able.—According as grain is
cut and as fruit is plucked,
they become moveable in so far
as regards the portion cut or
plucked. Tho same rule ap-
plies to trees; they are im-
moveable so long as they are
attached to the ground by
their roots and they become
moveshle as soon as they are
felled.—C. P. 92 ; ff. L. 44, De
rei. vind.; L. 25, § 6, Quae in
frau. cred. ; Lam. t. 8, a. 19;
Loth. Com. n. 45; Id. Choses,
(40 ; 3 Toul. 8; 5 P. Fr. 40 -
CoN. 520, [I.445.]

879. Moveable things which
a proprictor has placed on his
real property for a permanency
or which he has incorporated
therewith, arc immoveable by
their destination so long as
they remain there. — Thus,
within these restrictions, the

following and other like objects |

arc immoveable :
1. Presses, boilers, stills, vats
andtuns; S ‘
2. All utensils necessary for
working forges, paper-mills
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and other manufactories.—
Manure, and the straw and
other substances intended for
manure, are likewise immove-
able by destination.—ff. L. 15,
De act. ecmp.; 1 Bour. 143; 3
Toul.12,11; C. N.523;—on§ 1:
C. P. 90; Poth. Com. 47 --;
Id. Chosos, 641; 5 P.Tr. 68-9;
2 P. Poul. p. 66, n. 10, 11; D.
on a. 524, p. 112; Fen. Poth.
on a. 524, p. 123 ; C. N. 524;—
on§3: 2 P. Poul. 65, 66, n. 8,
9; C. P. 90; Poth. Com. n.
50-52; Id. Choses, 638 -- ;—on
§ 4: Poth. Com. n. 47 --; Id.
Choses, 1. c.; 2P. Poul. 66, n.
10--; 5 P. Fr. 66, 7; 2 Mal.
10 ;—on § 5 : Poth. Com.n. 40;
Id. Choses, 639; ff. L. 17, De
act. emp. [I. 447.]

. 880. Those things are con-
sidered as being attached for
a permanency which are placed
by the proprietor und fastened
with iron and nails, imbedded
in plaster, lime or cement, or
which cannot be removed with-
out breakage, or without. de-:
stroying or deteriorating that
part of the property to which
they are attached.—Mirrors,
pictures and other ornaments
are considered to have been
placed permanently when with-
out them the part.of the room
they cover would remain in-
complete or imperfect.—C. P..
90; Poth. Com. 47 --; Id.
Chuoses, 641; Lam. t. 8, a. 6;
2 P. Poul. 66, n. 10; C. N.
525, [I.447.] -

-381. Rights of cmphyteu-
sis, of usufruct of immoveable
things, of uso and habitation,
servitudes, and rights or actions
which tend to obtain possession
of an immoveable, are immove-
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able by reason of the objects
to which they are attached.—
Potk. Com. 67; 2 Boi. 611 --;
2 Mare. 342 --; 9 Demol. n. 529
--, n. 490 --; 2 Zach. 20; 1
Dem. 298; 2 Fur. Don. q. 31,
n. 17; Poth. Intr. n. 51; 1
Arg. 109; O.N.536. [I.447.]

382. Allmoveable property,
of which the law ordains or
authorizes the realization, be-
comes immoveable by deter-
mination of law, either ab-
solutely or for certain purposes.
~-The law declares to he im-
moveable the capital of unre-

‘deemed constituted rents that
were created before the pro-
mulgation of this code,.as also
all monecys produced by the
redemption during their minor-
ity of constituted rents belong-
ing to minors.—The same rule
applies to all sums accruing to
a minor from the sale of his
immoveabhles during his minor-
ity, which sums remain im-
moveable so long as the minor-
ity lasts.—The law declares to
be immoveable all sums given
by ascendants to their children,
in contemplation of marriage,
to be used in thoe purchase of
real estatc or to remain as
private property to them only
or to them and to their children.
—C. P. 93,94; 1 Lau. 241-246;
1 Arg. 102 --; 2 P. Poul. 63
--; Poth. Choses, 646 ; Intr.n.
55; Mes. 5105 5 P. Fr. 75, 6;
2 Mare. 364 ; 9Demol. 248, [I.

1 447.]

CHAPTER SECOND.
OF MOVEABLES.
3838. Property is moveable

by its nature or by determina-
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tion of law.—Poth. Intr. 45,46 ;
Id. Com. 28, 29; Id. Choses
638; 1 Arg.98; 9 Demol.n. 338
--; 2 Mare. n. 373, p. 364; C.
N. 527, [I.447.] )

384. All bodies which can
be moved from one place to
another, cither by themselves,
as animals, or by extrinsic
force, as inanimate things, are
moveable by nature.—ff. L. 93,
De verb. sig. ; Poth. Com.
n. 28-30, 34, 39; Id. Choses,
638; Id. Intr. n. 46; 3 Toul.
13, 14; 9 Demol. n. 394-5; C.
N. 528. [I. 449.] )

385. Boats, scows, ships,
floating mills and floating
baths and generally all manu-
factories not built on piles and
not forming part of the realty,
arc moveable.—Poth. Com. 29,
36; Id. Intr. 46; Id. Choses,
638; 1. Lam, t. 8, a. 13, 14;
0. Mar. 1. 2, t. 10, a. 1; C. N.
531, [I.449.]

886. Materials arising from
the demolition of a building,
or of a wall or other fence, and
those colleeted for the construc-
tion of a new one, arec move-
able so long as they are not’
used.—But things forming part
of a building, wall or fence,
and which are only temporari-’ .
ly -separated from it, ‘do mnot -
ccase to be immoveable  so -
long as they arc destined to -
be placed back again.—Poth.

Com. 39,62, 195; Id. Intr. 48;

Id. Choses, 642; 5 P.Fr. 88;
C.N.532. [I.449.]
- 887. Those
are moveable by determination
of law, of which the law for -
certain purposes authorizes the
mobilization, so are all obliga-

“tions and actions respecting . |

immoveables. -
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moveable effects, including
debts created or guaranteed
by the province or by corpora-
tions, also- all shares or inter-
ests in financial, commercial
or manufacturing companies,
although, such companies, for
the purposes of their busi-
ness, should own immoveables.
These immoveables are reput-
¢l to he moveable with regard
tn each partner, only so long
as the company lasts.—1 Lau.
225 --; Lam. t. 8, a. 1, 2;
Poth. Cow. 69; Id. Intr. 50,
52, 56; Id. Choses, 64t--; C.
P.89; C.N.520. [I. 449.]

388. [Constituted rents and
all other perpetual or life
rents, are also movcable by
determination of law; saving
those resulting from emphy-
teusis, which arc immoveable.]
—9 Demol. 286-7; 2 Mar. 347;
Poth. Intr. n. 55; C. N..529.
[I. 449.]

389. No ground-rent, or
other rent, affecting real es-
tate, can be created for a term
exceeding ninety-nine years,
or the lives of three persons
consceutively. — These  terms
having expired, the creditor of
any such rent may exact the
capital of it.—Such rents .al-
though created for ninety-nine
years, or for the lives of thrce
persons, are, at all times, re-
deemable, at tho option of the
debtor, in the same manner as
constituted rents to which they
are assimilated.—C. 8. L. C. c.
50,8.1, p. 484 --; C. N. 530. [I.
449.]

890. It 1is nevertheless
competent for the parties to
stipalate, in the title creating
these rents, ‘that they shall
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only be redcemed at a certain
time agreed upon, which can-
not exceed thirty years; every
stipulation extending this term
being null with regard to tho
excess.—Ib. s. 2; C. N. 530.

[I. 449.7 ‘ .

391. All ground-rents, or
other rents, affecting real estate,
created heretofore, for a term
excceding ninety-nine years or
the lives of threc persons, are
redcemable at the option of the
debtor or of the possessor of
the immoveable charged.—C.
N.530. [I.451.]

392. Rents created by em-
phyteutic lease arc not however
subject to such redemption, nor
those to which the creditor has
only a conditional or a limited
right.—Ib. s. 3.  [I.451.]

393 [Where the sum for
which the redemption of rents,
other than life-rents, may take
place is' neither fixed by law
nor validly agreed upon, the
rents are rcdeemed by tho
repayment of the original price
in capital; or of the value in
moncey put by the parties upon
the  things which formed the
consideration of the rents so
created. If such price or such
value do not appear, the re-
demption is effeccted by the
payment of a sum sufficient to
produce a like rent for the
future, at the legal rate of
interest at . the ‘time of tho
redemption.]—Special - provi-
sions concerning tho redemp-
tion of the rents substitated
for seigniorial rights, arc con-
tained in chapter forty-onc of
the Consolidated Statutes for
Lower . Canada.—C. N. 530.
[I. 451; III. 375.]
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3894.. [Life-rents and other
temporary rents, at the termi-
nation of which no reimburse-
ment of the capital is to take
place, are not redecmable at
the option of either of the
parties alone.—In the twelfth
title of the third book, a mode
is provided for the redemption
of life-rents, when it takes
place forcibly under judicial
proceedings.~Temporary rents,
other than life-rents, and not
subject to. reimhursement of
the capital, arc cstimated, in
like case, in the same manner
aslife-rents.] ~ [III.375.]

395, The word “move-
ables” ‘employed alone in any
law or act, does not comprisc
money, precious stones, dehbts
due, books, medals, scientific,
artistic or mechanical instru-
ments, body-linen, horses, car-
riages, arms, grain, wines, hay
and other provisions, nor stock
in trade.—ff. Do. supel. leg.; 1
Bour. . 1, ¢. 4, 5. 1, p. 140;
Poth. Test. ¢. 7, a. 4, s. 2; Fen.
Poth. on a. 533; 5 P. Fr. 89; 7
Lo..E. C. 79; C. N. 533. [I.
451.]

896. The word “ furniture’’
comprises only the moveables
which are destined to furnish
and ornament apartments, such
astapestry, beds, scats, mirrors,
clocks, tables, china and other
objects of a like kind.—It also
comprises pictures and statues,
but not collections of pictures
which are in galleries or par-
ticular rooms.—As regards
china, likewise, only that which
forms part of the decoration of
a room comes under the deno~
mination of furniture.—1 Bour.
L1, e 4 5 2 p. 140; Fen.
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Poth. 131; 5 P. Fr. 92-3 ; Poth.
Test. ¢. 7, a. 4, § 2, 9; Merl.
Biens, § 1, n. 15; 3 Toul. 185
C.N. 534, [I.451.] .

3897. The expressions
‘“moveable property,” and
“moveable things” comprise
generally whatever is reputed -
moveable according to the rules
above established.—In the sale
or the gift of a ‘ furnished
house” the word ¢furnished”
comprises no other moveables
than furniture.—Poth. Test. c.
7,a.4,823,4; 1Bour. 1.1,
¢.4,5.3; 5P, Fr. 95; 3 Toul.
18; C. N. 535. . [I. 451.]

398. The sale or gift.of a
house with all that it contains,
does not comprise rcady money, :
nor debts duc or other rights
the titles to which happen to
be in the house. It comprises
all other moveable effects.—
Poth. Test. ¢. 7, a. 4,§ 5; 5
Toul. 504; 5 P. Fr. 95, 96; C.
N. 536. [I.451.]

CHAPTER THIRD.

OF PROPERTY IN ITS RELATIONS
WITH THOSE TO WHOM IT BE-
LONGS OR WHO POSSESS IT.

3899. Property belongs ei-
ther to the crown, or to munici-
palitics or other ‘corporations,
or to individuals,—That of the
first kind is governed by pub-
lic or administrative law.—
That of the sccond is subject,
in certain respects as to-its ad-
ministration, its -acquisition
and its alicnation, to certain
rules and formalities which are
peculiar to it.—As to indivi~
duals, they have the free dis-
posal of the. things belonging
to them, under the modifica-.
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tions established by law.—Cod.
L. 21, Mand.; Poth. Prop. n.
6, 7; 3 Toul. 23 -- ; 9 Demol.
330--; 3 Ency. 135, n..116;
2 Mare. 380, m. 393; 5 P.
Fr. 96--; 7 Lo. E. C. 86; C.
N. 537; Poth.Intr.n. 101; Id.
Pers. pt. 1, t. 7, a. 1, p. 637.
[1. 453.] ‘

400. Roads and public
ways maintained by the state,
navigable and floatable rivers
and streams and their banks,
the sca-shore, lands reclaimed
from the sca, ports, harbors
and roadsteads and generally
all those portions of territory
which do not constitute private

- property, are considered as
heing dependencies of the
crown domain.—Boutil. -S. R.

1.1,t.72,73,85; Loi. L.2, t. 2,

a. 5; Lebret, S.'1. 2, ¢. 153
Loy. Seign. ¢. 12, n. 120; Chit.
Pr. 142, 206, 207; 2 Bla. 261,
262, n. 6 ; 3 Toul. n. 30, 31, p.
24; 3 Ency. 136; C. N. 538; C.
S. L. C. c. 24. [I. 453.]
401. All estates which are
vacant or without an owner,
and those of -persons who
die without representatives or
whose succession is abandoned,
belong to the crown.—C. P.
167; Cod. de bon. vac.; Ib. L.
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2, De pet. bon. ; 3 Toul. 25; 5

‘P.Fr.109; 7 Lo. 99; D. 117,

n. () ; C. N. 539, . [I.453.]
402. The gates, 'walls,
ditches and ramparts of mili-

tary ‘places and of fortresses

also belong to the crown.—Ib.;
C. N. 540. [I. 453.]

4.03. Thesame rule applies
to the lands, fortifications and
ramparts of places: which are
no longer used for military
purposes ; they belong to the
crown, if they have not been
validly alipnated.—Ed. Deec. -
1681; 3 Toul. p. 25, 28, 348; 2
Mare. 382; 3 Ency. 136; 7 Lo.
96, 97; 5 P. Fr.110,11; C.'N.
541, [I. 433.] .

.4.04.. The property of muni-
cipalities and other corpora-
tions is that to which or to the
use of which theso bodies have
an acquired right.—ff. L. 6, De
div. rer. ; 3 Toul. n. 44, 45, 47-.°
62; C. N. 542; 3 Ency. 137; 5~
P.Fr.111. [I.453.] . .

405. A person may have
on proEcrty either a right of
ownership, or a simple right of
enjoyment, or a servitude to
exercise.—3 Toul. 2455 2 Mare.
384 ; 3 Ency. 138; C. N. 543.
[1. 453.] . - -

"TITLE SECOND.

" OF OWNERSHIP.

. 406. Ownership isthe right | be made of them which is pro-.
of enjoying and of disposing of | hibited by law or by regula-
things in tho most absolute | tions.—Cod. L. 21, Mand ; Poth.
manner, provided that no use' Prop. n. 4, 13,14; Id. B.R.n.
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42, 112; Intr. n. 100, 101. C.

N. 544; 5 P.Fr. 180; 2 Mare.

395. [I.455.] -
- 40Y. No one can be com-
. pelled to give up his property,

except for public utility and

in consideration of a just
indemnity previously paid.—

Poth. Vente, n. 510-514; Id.

Prop. 274; 5 P. Fr.183; C. N.

545, [1.455.] .

4.08. Ownership ina thing
whether moveable or immove-
able gives the right to all it
producer, and to all that is
joined to it as an accessory
whether naturally or artificial-
Iy.. This right is called the
right of accession.—ff. L. 6, De
adq. rer. dom, L. 5, Do rei.
vind. ; Poth. Prop. 5, 150, 151,
260; Id. Intr. 100 ; C. N.
546. [T. 455.]

CHAPTER FIRST. s

OF THE RIGHT OF ACCESSION
OVER WHAT IS PRODUCED BY
A THING.

4.09. The natural and in-
dustrial fruits of the earth,
civil_fruits, and the increase
of animals belong to the pro-
prictor by right of accession.—
{f.L. 6, L 9, De adq. rer. dom.;
L. 5, De rei. vind.; Poth. Prop.
151-154; 5 P. Fr. 161, 184; 3
Toul. 71; C. N. 547. [I. 455.]

410. The fruits produced
by a thing, only belong to the
proprietor subject to the obli-
gation of restoring the cost of
the ploughing, tilling and sow-
ing done by third persons.—ff:.

‘L. 9, deadq. rer. dom.; L. 5,

do rei vind. ; Poth. Prop. 151;
5 P. Fr. 185; C. N. 548. [L,
557 ‘
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-411. A mere possessor only
acquires the fruits in the case
of his possession being in good

faith; otherwise he is obliged

to give the produce as well as

‘the thing ‘itself to the pro- -

prictor who claims it.—A pos-
sessor in good faith is not
bound- to sct off the fruits
againstimprovements for which
ke has a right to be reim-
bursed.—ff. L. 25, de usu. ct
fruc. ; Cod. L. 12, de rei vind. ;
Poth. Pos. 82, 83; Id. Pros.
78; Id. Prop. 155, 281, 332-
336, 341 --; Id. Imtr. 107 ;
Id. Vente, 326 ; C.N. 549, [I.
4555 III. 375.] )

412. A possessor is in good
faith when he possesses in
virtue of a title the defects of
which as well as the happen-
ing of tho resolutory cause
which puts an ‘end to it are
unknown to him. Such good
faith ccases only .from the
moment that these defects or
the resolutory cause are made
known to him by proceedings
at law.—f. L. 109, de verb.
sig. ; Ser. Inst. 88; 2 Arg.
501 ; Poth. Pos. n. 82, p. 550,
Prop. L c. n. 335, 341, 342; 1
Fur. 328; 2 Marc. n. 550 --;
9.Demol. 586 --; 3 Toul. 49;
2 Mal. 28 --; 1 Dem. n. 553;
1 Dar. n. 584 ; D. 120. n. (a) ;
3 Ency. Bonne foi, 236; C. N.
550. [I.455; IIL 375.] :

CHAPTER SECOND.

OF THE RIGHT OF ACCESSION
OVER WHAT BECOMES UNITED '
AND INCORPORATED WITH A
THING. e
413. Whatever ' becomes "

united to or incorporated with
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a thing belongs to the pro-
prietor, according to the rules
hereinafter established.—Inst.
1.2t 1, §29; ff. L. 23, §,
penul. De reivind. ; Poth. Prop.
156; 3 Toul. 73; 9 Demol. n.
640 --; C. N. 551. [I.457.]

SECTION I..
Of the right of accession in
relation to immoveadle
) property.

414, Ownership of the soil
carrics with it ownership of
what is above and what is
below it.—The proprietor may
make upon the soil any planta-
tions or buildings he thinks
proper, saving the exccptions
cstablished in the title Of Real
Servitudes.—He may make be-
low it any buildings or excava-
tions he thinks proper, and
draw from such 'excavations
any products they may yield,
saving the modifications result-
ing from the laws and regu-
lations relating to mines, ‘and
the laws -and regulations of
police.—ff. L. 24, de serv. praed.

urh.; L. 21, § 2, quod vi aut

clam; Cod. L. 8, L. 9, de serv.
ct aq.; C. P. 187; Poth. Com.
32; Lam. p. 2, t. 20, a. 13;
Merl. Cave, Voisinage, § 5; 4
Dur. n. 370; 2 Mal. 31, 2; C.
N. 552.. [I.457.] ' ‘

415. All buildings, planta-
tions and works on any-land
or underground, are presumed
to have been..made by - the
proprietor at his own cost, and

to belong’ to him, unless the.

contrary is "proved ; without
prejudice:to any right of pro-
perty, either in a cellar under
the - building o;‘ another or in
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any other part of such building,
which a third party may have

‘acquired -or may acquire by

preseription.—ff. Arg. ex: L. 7,
§ 10,-Do adq. rer. dom. ; Poth. .
Prop. 177; 1 Delv. 181, n. 4; 4
Dur. n. 372; 2 Mare. 406, 7;
C.N. 553. [I.457.] .
. 416. The proprictor of the
soil who has constructed build-
ings or works with materials
which. do not belong to him,
must pay the value thercof;
he may also be condemned to
pay damages, if there be any,
but tho proprietor of the mate-
rials has no right to take them
away.—ff. L. 23, § 7, De rei
vind.; Ib. L. 1, L. 2, de tig.
june.; Poth. Prop. 170-172,
178; 2 Mal. 32; 5 P. Fr. 202, 3;
3 Toul. 82; 2 Marc. n. 424; 9
Demol. 606 ; 1 Dem. n. 558 -~;
C.N.554. [L.457.] :
417. When ' improvements
have been made by a possessor
with' his own' materials, the
right of the proprietor to such
improvements depends on their
nature and "the good .or bad
faith of suach possessor.—If
they were: necessary, the pro-
prietor of the land cannot have
them taken away; he must,in
all cases, pay what they cost,
even when they no longer exist ;
saving, in the case of bad faith,
the . compensation " of ' rents,
issues .and profits.—If "they
were not necessary, and wero
made by :a possessor in good
faith, the proprictor is: obliged
to keep them, if they still exist,
and ‘to pay.cither the amount
they cost' or that to the extent
of which'the value of ‘the land
has. been augmented.—If, on
the contrary, the possessor were
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in bad faith, the proprictor has
the option either of keeping
them, upon paying what they
cost or their actual value, or
of permitting such possessor,
if tho latter can do so with
advantage to himself and with-
out deteriorating the land, to
remove them at his own ex-
pense;; otherwise, in cach case,
the improvements belong to the
owner, without indemnification;
the owner may, in every casc,
compel the possessor in. had
faith to remove them.—Author.
under a. 419. [I. 457.]

418. Inthe case of the third
paragraph of the preceding
article, "if the improvements
made by the possessor be so
extensive and costly that the
owner of the land cannot pay
for them, he may, according to
the  circumstances and to the
discretion ¢f the court, compel
the possessor to keep the pro-
perty, and to pay the estimated
value of it.—Author. under a.
419.- (I,457.]

- 419. In case the party in’

possession is forced to give up
the immoveable upon which he
has made improvements for
which he is entitled to be re-
imbursed, he has a right to
retain the property until such
reimbursment is made, with-
out.prejudice to his personal
recourse to obtain repayment;
saving the case of surrender in
any hypothecary action, which
" is specially provided for in'the
title Of Privileges and. Hy-
pothecs.—1 Merl.Am¢liorations,
‘367 ; Lac. Impenses, 342 --;
Poth. Prop. 170-2, 346, 7; 5P.
Fr. 204; 2 Mal. 34 --; 3 Toul.
83 ; Lah. 54 : Fen. Poth. 138,9;
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Lawrence & Stuart, 6, L. C. R.
294; 0. 1667, t. 27, 2. 9; 2
Mare. on a. 555; C. N. 555.
[I. 457; III. 377.] ‘
4:20. Deposits of earth and
augmentations which are gra-
dually and imperceptibly form-
ed on land contiguous to a
stream or river are called al-
luvion.—Whether the  stream
or river is or is not navigable -
or floatable, the alluvion which
is produced becomes the pro-
perty of the owner of the
adjacent land, subject in the
former case, to the obligation
of leaving a foot-road or tow-
path.—2 Mal. 35, 6; 0. E. F.-
1669, t. 28, a. 7; 2 E. & O. -
24; 7 Lo. E. C. 165 --; C. N.
556 ; Inst. 1.2,t.1, §20; May.
1. 10, ¢. 3; Dup. 1. 2, q. 3;
Dum. § 1, gl. 5, n. 115; Bae..
D. J. ¢. 30, n. 8; 2DBous. 56, 7; .
Lac. Alluvion, 34. [I.459.] -
421. As to ground left
dry by running water which ;
insensibly  withdraws from °
one of its banks by bearing in
upon the other, the proprietor
of the uncovered bank gains
such ground, and the proprietor
of the opposite bank cannot ro-
claim the land he has lost.—-
This right does not cxist as
regards land reclaimed from
the sca, which forms part of the -
public domain.—fF. L.7, §1, Do
adq. rer. ; 0. 1681,1. 4, t. 7;.
Lebret, 1. 2, c. 14; Poth. Prop.
n.159; 5 P. Fr. 211; 2 Mal.
37; 3 Toul. 105; 2 Bla. 262;
Com. D. Prerog.. D. 61; Chit:
Pr. 207, 8; 2 Bous. 58; 2.

‘Mare.417; C.N. 557, [1.459.]

4:22. Alluvion does not take
place on the borders -of lakes
and ponds which are private
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property ; meither the pro-
prictor of the lake nor the
proprictor of the adjacent land
_gains or loses in conseguence
of tho waters happening to rise
or fall above or below their
ordinary level.—ff. L. 7, §6, L.
12. De adq. rer.; 2 Bous. 59;
5 D. Fr. 213; 4 Proud. D. P.
577 -- ; Lac. Alluvion, n. 3, p.
34; C. N. 558. [I.459.]

4.23. If a river or stream,
whether navigable or not, carry
away by a sudden force a con-
siderable and distinguishable
part of an’ adjacent field and
bear it towards a lower or
opposite bank, the proprietor
of the part carricd away may
reelaim it; [but he is. obliged,
on pain of forfeiting his right,
to do so within a year, to be
reckoned -from the possession
taken of it by the proprietor of
the land to which it has been
united.]—ff. L. 7, § 2, De adq.
rer.; A. D. Alluvion, n. 4, p.
94; Lac. Alluvion, n. 2, p. 34;
Poth. Prop. n. 158, 165; 1 N.
D. Alluvion, n. 2, p. 465-7; C.
N. 559. [I.459.]

424, Islands, islets and
deposits of .carth formed in the
heds of navigable. or floatablo
rivers and strcams belong to
the crown, if there bo no title
to the contrary.—Poth. Prop.
n. 160-168; Loi. I. C. L. 2, t.
2, 2. 12; Bae. D.J. c.. 30, n. 2,
5, 6; Bout. Inst. 1. 2, t. 1, §
22+ C. N. 560. [I. 459.]

425. Islinds and deposits
of carth, which ‘aro formed in
rivers which are not navigable
or floatable belong to the pro-
prictors of the banks on the
side whero the island is formed.
If the island bo not formed on

65

one side only, il belongs to tho
proprictors of the banks on both
sides," divided by a line sup-
posed to he drawn in tho mid-
dle of the river.—ff. L. 29 De
adq. rer.; Inst. § 22 de adq.
rer. ; Poth. Prop. n. 164 ;
Lac. Isle, Islot, n. 1, p. 373;
C. N. 561. [I.461.]

426. If a river or strcam,
by forming a new branch, cut
and surround the field of a pro-
prietor contiguous to it, and
thereby form an island, :tho -
proprietor retains tho property
of his ficld, although tho island
be formed in 4 navigablo or
floatable river or stream.—ff.
L.7,§4, Do adq. rer.; Inst.
§22; Dediv. rer.; Poth. Prop.
n. 162 ; A. D. Alluvion, n. 4}
2 Mare. 421; 5 P. Fr. 137-8;
C. N. 562. [I.461.]

427. Ifanavigable or float-
able river or strcam abandon
its course to take a new onc,
the former bed belongs to tho
crown. If the river be not
navigable or floatable, the pro-
prietors of the land newly oc-
cupied take as an' indemnity
the anciont bed, cach in pro-
portion to the land which has
been taken from him.—Poth.
Prop. n. 161-4; 2 Hen. L. 3, q.
30; Ser. Inst. 1.2, t. 1,§23;
2 Bous. 65 ; C. N. 563. [1.4€1.]

4.28. Pigeons, rabbits and
fish. which go-.into another
dove-cot, warren or pond, be-
come the property of him to
whom such pond, warren or
dove-cot  belongs, . provided
they have not been attracted:
there by frand or ' artificc.—
ff. L. 3, § 2 De adq. rer. ; Poth..
Prop. 166-8, 278-9 ; Inst.l. 2,
t.1,§14-16 ; Lap. let, Q. n. 29;
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2 Bous. 66; 2 Mal. 43; Merl.
Colombier ; 10 Demol. 150; 5
P. Fr. 216-7; 7 Lo. E. C. 189,
©190; C. N. 564. [I. 461.]

SECTION II.

Of the right of accession in
relation  to moveable
property.

4.29. The right of accession,
when it has for its object two
moveable things, belonging to
two different owners, is entire-
ly subordinate to the prineiples
of natural equity.—The follow-
ing rules which are obligatory
in tho cascs where they apply,
serve as examples in the cases
. not provided for, according to
circumstances.—Inst. 1. 2, t. 1,
§27; 2 Bous. 67 on a. 565; 5
P. Fr. 128 --, 217; 2 Mare.
425-6; 3 Toul. 73; 2 Mal. 43-4;

C. N. 565. [I.401.3
‘430. When two things be-
longing to different owners
have been united so as to form
a whole, although they are
- separable and one can subsist
without the other, the whole

belongs to the owner of the | D

thing which forms: the prin-
cipal Part, subject . to the
obligation of paying the value
of the other thing, to him to
whom it belonged.—ff. L. 26, §
1. De adg.rer.; Poth. Prop.n.
169, 170, 179, 180 ; Ency. Ac-
cession, 104 ; 4 Dur. n. 435; 7
. Lo. 193; 3 Toul.. 74; C. N.
566. [I.461.] .

431. That part is reputed
to be the principal one to which
the other has been united only
for the use, ornament or com-
pletion of the former.—ff.. L.
26, § 1, De adq. rer.; Poth:
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Prop. n.173,4; 2 Mare. 426,7;
3 Toul. 74; 5 P. Fr. 218;
Ency. Accession, 103 -- ; 4
Dur. n. 436 --; C. N. 567..
[T. 463.]

4.32. However, when the
thing united is much more .
valuable than the principal
thing, and has been employed
without the knowledge of its’
owner, he may require that
the thing so united be sepa-
rated in order to be returned
to him, although the thing to .
which it has been joined may

-thereby suffer some injury.—ff. -

L. 9, § 2, De adq. rer.; Inst.
1. 2,§1,25; De div. rer.; Poth,
Prop. n. 177 & 179; Ency.
Accession, 104, 5; 4 Dur. n.
439; 5 P. Fr. 218, 9; C. N.
568. [T.463.] R
433, If of two things united
so as to form a whole, one can-
not be considered as the ac-
cessory of the other, the more
valuable, or, if the values be
nearly equal, the more con-
siderable in bulk, is dcemed
to be the principal.—Poth.
Prop. n. 174; ff. L. 27, § 2. -
e adq. rer.; 3 Toul. 75;-
5 P.Fr.219; 4 Dur.n. 44051 -
Ency. p. 104; 1 Dem. n. 573;"
C. N. 569. [I.463.] C
434, If an artisan or any
other person have made use of
any material which did not be-
long to him to form a thing' of -
a new description, whether the
material can resume its pre- .
vious form or not, he who was
the owner of it has a right to -
demand the thing so formed, :
on paying the price of ‘tho .
workmanship.—ff. L. 7,§ 75 L. -
26, § 1, 3. De adq. rer.; Poth. -
Prop. n. 186-8, 191;. 3 Toul, -
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76; 5 P. Fr. 219, 220; C. N.
570. [I.463.]

435, If however the work-
manship be so important that
it greatly exceeds the value of
the material employed, it is
then considered as the prin-
cipal part, and the workman
has a right to retain the thing,
on paying the price of the
material to the proprietor.—
ff. L.9,§1, 2, De adq. rer.;
Poth. Prop. n. 173; 1 Ency.
p- 104, 5; 5 P. Fr. 220,1; C.
N.571. [I. 463.] Co-

4:36. When a person has
‘made use of materials which
in part belonged to him and in
part did not, to make a thing of

a different kind, withouteither-

of the two materials " being
entirely destroyed, butin such
a way that they cannot be
separated without inconveni-
ence, the thing is commeon to the
two proprietors, in proportion,
as’ respects the one, to the
material belonging to him,
and as respects the other, to
the material belonging to him
and to the price of the work-
manship.—ff. L. 7, § 8, 9, L.
12, § 1, De adq. rer.; Poth.
Prop. n. 187; 3 Toul. 77; 5
P, Ir. 157, n. 31 -- & p. 221;
C.N.572. [I.463.]
4.37. When' a thing
been formed by the admixture
of several materials belonging
to different proprietors; but of
which neither -can be looked
upon as the Principal matter,
it the materials can be sepa-
rated, the owner, without whose
knowledgo the materials have

been mixed, may demand their.
" division.—If the materials can--
not be separated withoutincon-

has
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venicnce, the parties acquire
the ownership of the thing in
common, in proportion to the
quantity, quality and value
of the materials belonging to
cach.—ff. L. 12, § 1, De adq. .
rer. ; L. 5, De reivend.; Poth. -
Prop. n. 175,190,191 ; 3 Toul.

78; 5 P. Fr. 157, 222; C. N.

573. [I. 463.] ‘

438, If the material be-
longing to one of the proprie-
tors be much superiorin quan-
tity and price, in that case the
proprietor of the material of
superior value may claim the
thing produced by the admix-
ture, on paying to the other
the value of his material—ff.
Arg. ex lege 27, De adq. rer.,
Poth. Prop. n. 192; 3.Toul.78;
C. N. 574. .. [1. 465.]

4.39. When the thing re-
mains in common among the
proprictors of the materials
from which it is made, it must
be disposed of by licitation for
the common benefit, if any one
of them demand it.—ff. L. 5, de
reivend. ; Inst.1.1,t.2,§28,Do
ref. div; Poth. Prop. n. 192; 2

Bous. 75; 5 P. Fr. 156 -2 -

Mare. 432; C. N. 575, [I.
465.] ‘ . B
440, In all cases where a
proprictor whose material has
been employed without his
consent, to make a thing of a
different description, may claim
the proprictorship of suchthing,
he has the choice of demanding -
the restitution of his material
in the same kind, quanrtity,-
weight, measure and  quality,
or its value.—Poth. Prop. n. -
191;.2; 5 P: Fr..223; 2 Bous..
76 ; 2 Mare. 432, n.453; C.N.

576, [L. 465.] =



68

441, Whoever is hound to
give back a moveable object
upon which he has made im-
provements or additions for
which he is entitled to be re-
imbursed, may retain such ob-
Jject until he has been so reim-
bursed, without prejudice to

TITLE
OF USUFRUCT, USE

WSUFRUCT, USE AND HABITATION.

his
377.]

442, Persons who have
employed materials bolonging
to others and without their
consent, may be condemned to

ay damages if any there be.
—C. N. 577, [I. 465.]

personal remedy.—[IIL.

i

THIRD.
AND HABITATION.

-~

CHAPTER FIRST.

OF USUFRUCT.

443, Usufruct is the right
of enjoying things. of which
another has the ownership, as
the proprietor himself, but sub-
Jject to the obligation of preserv-
ing the substance thereof—ff. L.
1, 2, 4, Do usuf. et q.; L. 28,
De verb. sig.; Inst. 1. 2 t. 4,
inpr.; Poth. Dou. n. 194, 209,
215-218, 220; Id. Vente, n.
548; 2 Bous. 77; 2 Mare. 444
--;2 Mal. 50; 7 Lo. 218 --;
C.N.578. [L. 465.] .

444. Usufruct may be
established by law, or by the
will of man.~ff. L. 6, § 1,
Do usuf. ctc. ; Poth. Vente, n.
548 ; Guy. Usufruit, 393; C.
P. 230, 314,-249, 255, 262; 2
Bous: 78; 5 P. Fr. 231 --; 2

. Mare. 447; 2 Mal. 50,1; C. N..|"

579, [I. 465.]
- - 445,
established purely or condi-
tionally, and may commence
at once or from. a certain day.
—ff. L. 4, De usuf. etc: ; Lac.
Usufruit, n. 8, p. 817; 5 P. Fr.

Usufruct may be’

241; 2 Mare. 449; C. N. 580.
[I. 465.]

44.G. Itmay he established
upon property of all kinds,
moveable or immoveable.—ff.
L. 3,§1, 7, Deusaf. etc.; Lac.
Usufruit, 817, n. 4; 2 Mare."
449 --; C. N.581. [I.465.] .

SECTION I.

Of the rights of the usufruc-
tuary.

447, The usufructuary has
the right to enjoy every kind
of fruits, whether natural, in- -
dustrial or civil, which . the
thing subjeet to the usufruct
can produce.—ff. L. 1, 7, 9, 15,
59, 68, De usuf. ctc.; Poth.
Dou. n. 194, 199, 200; Poth.
Prop. n. 153; 3 Toul. 261; 5
P. ¥r. 242; C. N. 582. [I.467.] -

448, Natural fruits . are.
those which are the spontaneous -
produce of the soil. - The pro- -
duce and the increase of ani-:
mals are also natural fruits.—
The industrial fruits of the soil -
are those -obtained by the cul+
tivation or working thereof.—:
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ff. L. 77, De verb. sig.; L. 36,
§5, De her. pet.; Poth. Dou.
n. 198, 199, Com. n. 115; 3
Toul. 262; 5 P. Fr. 161, 245;
C.N. 583. [I.467.]

449, Civil fruits are the
rent of houses, interest of sums
duc and arrears of rents. The
rent due for the leaso of farms
is also included in the class of
civil fruits.~—ff. L. 121, Do
verb.sig. ; L. 36, De u. et frue.,
L. 62, De reivend. ; Poth. Dou.
n. 203, 204, Com. n. 205, 221 ;
5 P. Fr. 161, 245--; 2 Henn.
366; 3 Toul. 263; C. N. 584.
(1. 467.]

450. Natural and indus-
trial fruits attached by ‘bran-
ches or roots, at the moment
when the usufruct is open,
belong to the usufructuary.—
Those in the same condition
at the moment when the usu-
fruct ceases, belong to the
proprietor, without recompense
on cither side for ploughing or
sowing, but also without pre-
judico to the portion of tho
fruits which may be acquired
by a farmer on shares, if there
bo one at the commencement
or at the termination of. tho
usufract.—f. L. 27, L. 58, L.
59, De usuf. ete. ;' L. 13, Quib.
mod. usuf. et us. ; L. 32, L.42,
Deu. etusuf. ; C. P. 231 ; Poth.
Dou. n. 160, 194, 199, 202,273,
275; Id. Com. n. 206-7-9, 212-3;
Id. C.0.t.10 ; Id. Mand. n. 192;
3 Toul. 264; 5P. Fr. 248 -~;
N. D. Fruits, § 3, n. 3; 3P.
Poul. 290, 1; C. N. 585. [I.
467.7

451, Civil fruits are con- |

sidered to bo acquired day by’
day, and belong' to. the usu-
fructuary in proportion to the
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duration of his usufruct.—This
rule applies ts rent from the
lease of farms, as it does to the
rent of houses and to other ¢ivil
fruits.—ff. L. 7, Do sol. matiim.;
L. 26, De usuf. et q.; Poth.
Dou. n. 160 & 205; Id. Com.
n.220,1; C.N.586 [I.467.]
452, If the usufruct com-
prise things which cannot ho
used without being consumed,
such as money, grain, liquors,
the usufructuary has the right
to use them, but subject to the
obligation of paying back others
of like quantity, quality and
value, or their equivalent in
money, at the ond of the usu-
fruct.—ff. L. 7, De usuf. ear.
rer.; Lac. Usufruit, n. 4, p.
817; Poth. Don. M. n. 215; 2 -
Mal. 55, 63; 2 Henn, 251 --;
5 P. Fr. 251; 3 Toul. 259 ;
Merl. Usufruit, § 4, n: 8; C.
N. 587. [I. 467.]
* 453, The usufruct of 1 life-
rent gives also to the usufruc-
tuary, during the. period of his
usufruet, the right to retain the
whole of the payments that ho
has received as payable in ad-
vance, without being - obliged
to make any restitution.—Poth.
Dou.n. 25; Id. Don M. n. 219;

Id. Com. n. 232; 2 Mal. 55; 5

P. Fr. 245; Lac. Usufruit, n.
4, p. 817; 2 Henn, 248, 9; C.N.
588, [I.467.]. .
454, If the usufruct com-
priso’ things which, without
being at once . consumed, de-:
teriorate 'gradually by.use, as
linen or furniture, the usufruc-
tuary has the right.to usethem
for the purpose for ‘which they-
are destined, and, at the end of”
tho usufruct, he-is only obliged-
to restore thom in the condition:’
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in which they may be, and not
deteriorated by his fraud or
fault.—f. L. 15, § 1, 2, 3, 4, De
usuf. ecte.; L. 9, § 3, Usuf.
quem. ; Poth. Dou. n. 194, 209,
215-218, 220 ; Id. Vente, n. 549 ;
2 Mal. 56; Merl. Usufruit, § 2,
n. 3,§4; 5P.Fr.252; 3Toul.
248, 324; 1 Proud. Usufruit, n.
67; 2 Id. n. 887, 1056, 1081,
1111; 3 Id.n. 17265 4 Id. n.
2234 ; 5 Id. n. 2579, 2651; 2
Bous. 84, 5; Dom. 1. 1, Usu-
fruit, t. 11, § 3; C. N. 589.
[X. 469.]

455, The usufructuary can-
not fell trees which grow on the
land subject to the usufruct.
‘Whatever he may require for
his own use must be taken from
those which have fallen acci-
dentally.—If however among
tho latter there be not a suffi-
cient quantity of a suitable
kind for the repairs to which
he is obliged, and for the keep-
ing in repair and the working
of tho estate, he has a right to
fell whatever may be required
for these purposes, conformably
to tho usage of tho place, or to
the custom of proprietors; he
may even fell trees for fuel, if
thero be any of the kind gene-
rally used in the locality for
that purpose.—ff. L. 12, De
usuf. ot q.; Laec. Usufruit, n. 7,
p- 819, 823; Poth.Dou.n. 197;
5 P. Tr. 259; 3 Proud. Usu-
fruit, 55, n. 1194; N. D. Bali-
veaux, §4; 3 Toul. 271, . (1.)
C. N. 590, 591, . 592, 593. . [I.
469.]

' 456, Any fruit trees which |,

die, cven those’ which are up-
rooted -or broken by accident,
bolong to the usufructuary, but
he is ohliged to replace them

generally all the rights of -the:
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by others, unless tho larger
proportion has been thus de-
stroyed, in which case he is
not obliged to replace them.—
ff. L. 12, Du usuf. et q.; Poth.
Dou. n. 210, 211; 3 Toul. 271;
3 Proud. 1175, 1199; 5 P. Fr.
262; C. N. 594, [I.469.]
457, Theusufructuary may
enjoy his right by himself, or
lease it, and may cven secll it
or dispose of it gratuitously.—
If he lease it, the lease expires
with his usufruct; neverthe-
less the farmer or the tenant
has a right and may be com-
pelled to continue his enjoy-
ment during the rest of the
year which had begun before
the usufruct expired;- subject
to the payment of the rent to
the proprietor. — ff. L. 12, L.
67, De usuf. et q.; L.'9, Loc.
cond. ; Poth. Dou. n. 195, 220, -
270, Vente, n. 549 ; Id. Louage,
n. 43 ; Lac. Usufruit, n. 15, p.
825 ; Loy. Déguerpissement, 1,
6, c. 1, n. 6; 3 Toul. n. 413, p.
273; 3 Proud. Usufruit,n.1212,
1215; 10 Demol. n. 349, p. 309;
C.N. 595. [I. 469.] ‘
458, The usufructuary en- .
joys any augmentation caused -
by alluvion to the land of which
he has the usufruct.—But his
right does not extend to islands
formed during the usufruct near.
the land which is subject to it
and to which such islands be-
long.—ff. L. 9, §-4, Do usuf,
ete. ; Poth. Dou. n. 68; 2 Mal.
60; 5P.Fr.263,4; 2Bous.89;
C. N. 596. [I.469.] = .. .-
459, He enjoys all rights
of servitude, of passago,.and

proprietor in the samo: manner
ag- tho ‘proprietor himself.—ffi; .
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L. 12. Com. pra.cd. L.20.§1,
Siserv. vind.; L. 25 De serv.

raed. rust.; Poth. Dou. n.
195, 209, 210; 2 Mal. 60; 2
Bous. 89; & P. Fr. 264,55 3
Toul. 262 210, Merl. Usufrmt,
§ 4, n 11 C. N. 597. [IL
471.] ‘

460. Mines and quarries
are not comprised in the usu-
fruet of land.—The. usufruc-
tuary may mnevertheless take
therefrom all the materials
neeessary for the repair and
maintenance of the estate sub-
jeet to his right. If howeover
these quarries, before the open-
ing of the usufruct, have been
worked as a source, of revenue
by the proprietor, the usufrue-
tnery may continue such work-
ing in the way in which it has
heen begun.—Poth. Dou. n.
195, Com.n.97 204;Xd.C. 0. t.
10, n. 100; 10 Demol. 1. 433 ;
Id. n. 430 p- 376 ; Pro. Code
N.L 2t3a.23p146 Merl.
Usufruit, § 4, n.. 3; 2 Mal. on
a .;98 i. f. p. 62; C. N. 598.

L4

[ &¢ 1.]’.l‘he usufructuary has
no right over treasure found,
during the usufruct, .on the
land which is subject to it.—ff.
L. 7, § 12, sol. matr. ; Ser.
Inst. 91; 1 Desp. n..9, p. 558;
Poth. Dou. n. 196; 5 P. I"r.
266,7; C. N. 598. ' [I.471.]

462, The proprictor *can-
not, by any act of his whatever,
injure the rights of the usufruc-
tuary.~On his.side, tho usu-
fructuary cannot, at the cessa-
tion .of the usufruct, claim in-
demnity for any improvements
he has made, even when the
value of tho thing.is augment-
ed thoreby.—He may. however

7%

[L47L]

n

take away the mirrors, pic-
tures and other ornaments
which he has placed there, but
subject to the obligation of re-
storing the property to its for-
mer conditiqn.—-ﬁ'. L. 15, § 6,
73 L. 16, De usuf. ete; ff. L.
12, De u. ct usuf.; Poth. Dou.
n. 241-3, 271, 277-9 ;. Id. Prop.
n. 12; Fen. Poth. ona. 524, p.
126; 2 Mal. 63; 2 Bous. 91,2 ;
3 Toul. 12, 284, 28:), 292--, 306

5 P. Fr.267 --, n.37, 38; Proud.
n. 1108, 1124, 1426, 1463; C.
N. 599.  [I. 471.]

BECTION II.

Of the obligations of the

usufructuary. :
463. The usufructuary
takes the things in the condi-
tion in which they are; but he
can only enter into the enjoy-
ment of them after having
caused an inventory of tho
moveable property and a state-
ment of the immoveables sub-
ject to: his right to be drawn
up, in the presence of or after
due.notice given to the proprie-
tor, unless he is dispensed from
doing so by the act constitut-
ing the usufruct.—ff. L. 65,§1,
Do wusuf.; L. 12, De u. .ot
usuf.; L. 1, i. p. & §4, usuf.
quem. cav.; Cod. L. 4, § 1, Do

usuf, et ’mb Ser. Inst 148,

310; Poth. Dou n. ~221-8,
Don. M. n. 44, 212, 215, 2405
Guy. Usufrmt 393 ; “ Merli
Usufruit, § .2, n. 2; 2Mal ‘65,
6, 279; 1 Arg: 202 5 P. Fr,
271—3; 10" Demol. 4’734—-
Toul.. n.. ‘419, 420 ; C:'N ]

464, He gives secu"

onjoy the usufruct as & prudcnt' ‘
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administrator, unless the act
creating it excmpts him from
so doing; nevertheless the
vendor or donor who has re-
served the usufruct is not ob-
liged to give security.—ff. L. 2,
L. 7, L. 9, § 1, Usuf. quem.;
Cod. L. 1, De usuf. et hab. ;
Poth. Dou. n. 211, 221; C. P.
285; Lac. Usufruit, 818 --, m.
1--; Guy. Usufruait, 393, 4; 1
Arg. 204; 3 Toul. 279, 280;
Fen. Poth. on a. 601, p. 154; 5
P. Fr. 275--, n. 41--; 10
Demol. n. 480 --; C. N. 601
[I.471.]

465, If the usufructuary
cannot give sceurity, the im-
movcables are leased, farmed
or scquestrated. — Sums of
money comprised in the usu-
fruct are invested; provisions,
and other moveable things

which are consumable by use, |

aro sold, and the price pro-
duced is likewise invested.—
The interest of such sums of

money, and the rent from leascs:

belong in ‘these cases to the
usufructuary.—f. L. 5, § 1, Ut
leg. seu. fid.; Car. on a. 283,
C. P.; Poth. Dou. n. 227; 2
Mare. 483 --; Lac. Usufruit,
‘n. 1, p. 819; Guyp.Q. 250; 5
P. Fr. 281, 2; Ric. Don mut.
n. 285; 10 Dembol. n. 493 --; 2
Proud. Usufruit, n. 840 -- ; C.
N. 602. [I.473.]
4:66. In default of security
the proprietor may require that
. moveable property liable to be
deteriorated by use, be sold in
order that the price may be in-

vested and received. as in the.

preceding  artiele.—Neverthe-
less tho usufructuary may de-
-mand and the court may grant,
according - to circumstances,
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that a portion of the moveables
necessary for his use may be
left to him on the simple
security of his oath, and sub-
ject to the obligation of pro-
ducing them at the expiration
of the usufruct.—f. L. 5,§ 1, Ut
leg. seu fid.; Inst. De satisd. §
2; 1 Salv. 142; Poth. Dou. n.
227; Ser. Inst. 105, 6; Cit.
under a. 465; C. N. 603. [I.
473.] ‘

467. The delay to give
security does not deprive the
usufructuary of whatever fruits
he is entitled to; they-are due
to him from the moment the
usufruct is open.—ff. L. 10, §1,
De usuf. ear.; Inst. §3, De
fidej.; Lac. Usufruit, n. 1, p.
818; 5 P. Fr..283; 2 Mal. 69;
10 Demol. 516, p. 445; C. N.
604. [I. 473.]

4:68. The usufructuary is
only liable for the lesser re-
pairs. For tho greater repairs
the proprietor remains liable,
unless they result from the.
neglect of ‘the lesser repairs
sinco the commencement of
the usufruct, in which case
the usufructuary is also held
liable.—ff. L. 7, § 2, L. 13, Do
usuf.etq.; Cod. L. 7, Dousuf.;
Poth. Dou. n. 238, 239, 280 ; Id.
Don. M. 236-8; Id. B. R. n.
43; Id. Com.n.272; Lac. Usu-.
fruit, s. 2, n.11; 5 P. Fr. 284-5;
2. Mal.69; C.N. 605.  [I.473.]

469, The groater repairs.
.are those of main walls and
vaults, the restoration of heams
and the entiro roofs and also’
the entire roparation of dams, "
prop-walls and fences.—AIL
other repairs are lesser repairs...
—ff.' L. 7, Do usuf. et q.; C.-
P. 262; Poth.Dou. n.238; Id."

.
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Com. n. 272; 2 Bour. 34; Lac.

Usufruitier, s. 2, n. 11; 2 Mal.

70; 5 P. Fr. 287, 8; 10 Demol.

n. 551 --, 5825 C. N.606. [I.
73.]

470. Neither the proprietor
nor the usufructuary is obliged
to rebuild what has fallen into
decay or what has heen de-
stroyed by unforeseen event.—
f£.1.7,§2,L. 46,§ 1, L. 65, §
1, De usuf. ete. ; Dom. De
P'usuf. 8. 5, n. 5; 5 P. Poul.
324, n. 411; 2 Desg. on a. 262,
C. P. 29 --; Poth. Dou. n. 238,
239, 246 ; Id. Don. M. n. 238;
Lac. Usufruit, n. 12, p. 821; 3
Toul. n. 443 --, p. 296 --; 2
Mal. 71 ; 2 Marc. 448 --; 5 P. Fr.
289 --; 10 Demol. n. 707; Ser.
Inst. 108; C.N. 607. [Y.473.]

71. ‘The usufructuary is
liable, during his . enjoyment,

_for all ordinary charges, such

a3 ground-rents and other

annual dues and contributions
encumbering the property when
the usufruct begins.— fHe is
likewise liablo for all charges
of an extraordinary nature im-
posed thereupon - sinee that
time, such as assessments for
the ercction -and repair- of
churches, public and . muni-
cipal contributions and other
like burtaens.—ff. 1.27, § 3, 4,

L. 7, § 2, L. 52, Do usuf. ete.;|.

ff. L. 28; Do u. et usuf.; C. P.
287; Lae. Usufruit,n.14; Car.
Pand. 1. 2, ¢. 13 ; Poth.'Don.
M. n. 236, 242; Id. Dou. n.
230; Guy. Usufruit, 396 ; Fen.
Poth. on' a. 608, p.157 -~ 2

Mal. 71; 5 P. Fr. 291 -5 &

Toul.n. 431; 2 Mare.493 --;. 2
Henn. 445 ; 2 Dem. .n. 451 bis;

10 Demol. 550 -, n. 601 -- 5 C.

N. 608, 609, [T.475.] -

.ment of the debts :
‘—The immboveables and other .
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472. A legacy made by a
testator of a life-rent or ali-.
mentary pension, must be
entirely paid by the universal
legatee of the usufruet, or by
the legatce by general title of
the usufruct according to the
extent of his enjoyment, with-
out any recourse in either case.
—~—Cod. L. ult. § 4, De bon. q.
lib.; A. D. Usuofruit, n. 36;

| Guy. Usufruit, 396 ;- 2 Mal. 72;.

5P. Fr. 294; 7 Lo. E. C. 299-
302; 4 Dur. n. 636, 7; 2 Boi.
763; C. N. 610. [I.475.]°
473. A usufructuary by
particular title is not liable
for the payment of any part
of the hereditary debts, not
even of those for which the
land subject to the: usufruct
is hypothecated.—~If he be
forced, in order to retain his
enjoyment, to pay any of these
debts, he has his recourse
against the debtor and against
the proprictor of the land—ff. -
L. ult. do u. et Usuf.; Lac.
Legs, IP 403, Usufruit, n. 15;
Guy. Usufruit, 396 ; 2 Mare. n.
531 -~, p. 501 --; 2 Boi. 759 --; 7
Lo. 304; 6 P. Fr. 295; 10
Demol. n. 604; 2 Toul. n. 432;
4. Proud. Usufruit, n. 1829,

‘1843 ; Dal. D. Usufrunit, 572 ;

C/N.61L. [L.475.] . -

474. A general usufruc-
tuary. or a usufructuary by
general title must contribute
with the proprietor to.the pay-
e debts as follows :

things subject to the usufruct .
are valued, and the contribu- -
tion to tho.debts isfixed in pro- -
portion ‘to such value.—If the .
usufruetuary advance the sum-
for which the ‘proprietor must
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contribute, the capital of it is
_restored to him at the expira-
tion of the usufruet, without
interest.—If the usufructuary
will not make this advance,
the proprictor has the choice
either of paying the sum, and
in such case the usufructuary
is obliged to pay him the
interest thercon during tho
continuance of the usufruct,
or of causing a sufficient por-
tion of the property subject to
the usufruct to be sold.—Cod.
L. 15, Do don.; Darg. on. a.
219, C. Br.; Guyp. Q..541; Lap.
let. V, n. 75; Lac. Dettes, 172,
n.13, &p.821; C. P. 334, 335;
5 N. D. Contrib. aux dettes,
499 ; 17 Guy. 396; 2 Boi. 761,
2; 2 Mare. 500, n. 529; C. N.
612, [I.475.] :

475, The usufructuary is
only liable for the costs of such
suits as relate to the enjoyment,
and for any other condemna-
tions to which these suits may
give rise.—ff. L. 60, De usuf.;
L. 5, si usuf.; Lac. Usuf.821 ;
10 Demol. n. 619 --; 3 Toul.
289 ; 2 Boi. 767; 2 Mare. 574;
2 ;’ Fr..299; C. N. 613. [I.
477, - ‘

476. If during the continu-
ance of tho usufruct, a third
party commit any encroach-
‘ments on the land, or otherwise
attack tho rights of the pro-

rietor, the usufructuary is ob--

iged to notify him of it, and
in-default thereof ho is re-
sponsible for all the damage
which may result therefrom to
the ‘proprietor, in -the same
-manner as he would be if the
injury were done by himself.—.
ffi L.15,§ 7, de usuf.; L. 1,§

.7, L. 2, Usuf, quem.; Poth.

AND UABITATION.

Dou. n. 281, 2; Fen. Poth.159;
2 Boi. 768, n. 614 ; 2 Mare. 500,
on a. 614; C. N. 614. [I
477. : ‘
4777. If an animal only be
the subject of the usufruct,
and it perish without the fault
of the usufructuary, he is not
bound to give back another,
nor to pay its value.—ff. L. 70,
§ 3, De usuf. ; A. D.. Usufruit,
§2, n 6;2Mal 75; 3 Toul.
291; C. N. 615. [I. 477.]
478, If the usufruct be
created on a herd or flock, and
it perish entirely by accident
or disecase, and without the
fault of the usufructuary, he is
only obliged ‘to account to. the
proprietor for the skins or their
value.~If the flock do not
perish entirely, the usufructu-

‘ary is obliged to -replaco the

animals which have perished, -
up to the number of the in-

crease.—ff. L. 68, §2, L. 69, L.
70, § 1-5, De usuf.; Inst. De

div. rer. § 38; 5 P. Fr. 302--,
2 Toul. 291; 2 Mal. 76; 2
Boi. 765, 6; C. N. 616. [I.
4773 : c S

SECTION III.

Of the termination of usu-

- Jfruct. :

479, Usufruct ends by the
natural or civil death of tho -
usufructuary, if for life ;—By |
the expiration of the time for
which it was granted ;~By the’
confusion; or reunion in - one. -
person of the two qualities of -

usufructuary and of proprietor ;
—By non-user of theright dur- .
ing thirty years, and by pre- -
seription . acquired by third .
persons ;—By the total loss of -
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the thing on which the usu-
fruct is established.—ff. L.
ult. L. 17, L. 27, Quib. mod.,
&c.; fi. L. 8, De an. leg.; ff.
L. 22, L. 29, De u. et usuf. ; ff.
L. 10 De cap. min.; Cod. L.
12, L 14 L.'16, De usuf. ; Inst.
De usuf. § 3; Cod. L. 13, De
servi. & aq.; L. 3, De prescr. §
30, vel 40; Poth. Dou. n. 247,
249, 255, 74, 253, 268; Poth.
Don. M. n. 252 -~ ;-Poth. Vente,
n. 549 ; D. 136; Merl. Usuf, §
5, a. 1, a. 3, n. 3; Guy. Usu-
fruit, 402 --; Lac. Usufruit; s.
4, po 827 --; Ser. Inst. 106-8;
5 P. Fr. 307, n. 62-68; 2 Boi.
77l --; C. N. 617. [I.477.]
4.80. Usufruct may also
ccase by reason of the abuse
the usufructuary makes of his
enjoyment, ¢ither by commit-
ting waste on the property or
by allowing it to depreciate for
want of care.—The creditors of
the usufructuary may inter-
vene in contestations, for the
preservation of their rights;
they may offer to repair the
injury done and give security
for the future.—The courts
may, according to the. gravity
of the. circumstances, cither
pronounco the absolute extine-
tion of the usufruet, or only

permit the entry of the pro--

prietor into.- possession of the
object charged with it, subject
to the obligation of annually

paying to the usufructuary or.

to his representatives a_fixed
sum, until the: time .when the.
usufruct shall cease.—fF. L. 38,
De rei vind.; Inst. De usuf. §
33 Pap Arr. 1.14, t. 2,2.6;
Mor on L. 4, Cod. De usuf. 3
. Fa. Cod. 1. 3, t.. 3, "défin.- 173

Mey. 1.8, ¢. 7; Guy. Uspfr_uit; _
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§4,p .405 --; Lac. Usufruit, n.

3,48|18,p.830; Poth Dou.n. 249; 5
P. Fr. 324 --; C. N. 618. [I .
477.]

481, A usufruct which is
granted without term to a
corporation ‘only lasts thirty
years.—ff. L. 68, Ad leg. falec. ;
Dom. t. 11, de P'usuf. p. 310;
Dun. Pres. 211, 2 ; Ser. Inst.
107 ; Lac. Usufruit, 828, n.
7; Guy. Usufruit, 403; 5 P.
Fr. 327,8; 2 Mal. 79 ’c. N.
619. [I. 479]

482, A - usufruct granted
until & third party reaches
a certain fixed age, continues
until such time, although the
third person should die before
that age.—Cod. L. 12, De usuf. ;
Guy. Usufruit, 407, § 5; Merl.
Mort civ. § 1, a. 3, n. 11; 3
Toul. n. 450 C. N. 620. [I
479.] :

483. The sale of a thmg
subject to usufruct does not in.
any respect change the right -
of the usufructuary; he con-
tinues to enjoy his usufruct,
unless. he has' formally re-
nounced it.—ff. L. 17, § 2, De
usuf. et quem. ; ff. L. 19, Quib.
‘mod. usuf. ; 5P, Er. 315 3325
3 Toul. 251, 293, 321, 322; 3
Mal. 80;. C. N. 621. [I. 479, 1

4:84. The creditors of tho
usufructuary may have his re-
nunciation annulled, if it be.
made to their prejudice.—ff. L.
10, L. 15, Quee in fraud. cred.,. '
2 Mal. 80;..5 P. Pr. 332; 2~
Mare. 560,p 528 C. N 622.- [I )
479.3. .
486, If only a pnrt of the -
thing -subject to the ‘usufruct. -
perish, the usufruct. continues.":
to exist upon the remainder.—
ff. L 34,82, L. 53, De: nsuf et
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quem.; Ser. 108; Guy. Usu-
fruit, 404; Lac. Usufrult, s. 6,
n. 14, p. 8"9 3 Toul, 320; 5
P. Fr. -333; 2 Mal. 81; C. N.
623. [I. 479 .

486. If the usufruct be es-
tablished upon abuilding only,
and such building be destroyed
by fire or cther accident, or fall
from age, the usnfructua.ry has
no right to enjoy either tho
ground or the materials.—If
tho usufruct be established on
a property of which the build-

-ing destroyed formed part, the
“usufractuary enjoys the ground

and the materials.—ff. L. 5, §
2. L. 9, L. 10, Quib. mod. usuf. H
ff. L. 34, § ult. L. 36, de usuf.
ot quem. ; Inst. dousuf. § 3, i.
f.; Ser. 108; Lac. Usufruit,
829; 5 P. Fr. 318, 333; 2 Boi.
783 -Fen. Poth. on a. 624,
162 10 Demol. n. 104-711

N. 624. [I 479.]

i CHAPTER SECOND. :

- OF USE AND HABITATION.
487, A right of use.is a

‘right to enjoy ‘o thing belong-
ing to another and to'take the | 481.
fruits thereof, but only to the
extent of the ‘requirements of.

the user and .of his family.—
When applied to a house, right
of uso. is called right of habi-

“tation.—ff. De u. et hab.t. t.;

TLac. Usage, 814, Hablmtlon,

- 326; Poth, Hab1tﬂ.tlon, n.1--

‘Guy Usage, 378; Merl. Hn.bx- )
_ tation, 191;. 5 Proud. 2739 --

2. Boi. 784, 5 2 Mare. 534 5‘
:P.. Fr. 237 2 Henn b [I

-.479.].

. 488.. nghts of use and,
. habxtx_mon are established only

“by thoe will of ‘man, by deed

e 481]
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inter vivos or by last will.—
They ccase in the same manner -
as usufrucL—Poth Hab. n. 22 :
--; N. D. Habitation, § 4, p. -
569 Merl. Habitation; 2 Mare: |
n. 568, %I 535; 2 Bon. 785, n.
(2) C.N.626. [I.481.]
4.89, These rights cannot
be exercised without previous- -
1y giving security, and making
statements and inventories ‘as -
in the case of usufruct.—ff. L. .
13, De usuf. ¢t quem; L. 1, .
usuf. quem.; Cod. De usuf. et -
hab. ; Poth. Hu.b n.20; Merl.s.
l,§2n6p199 CN626'
[X.-481.]

%90. He whohas a right of
use or of: habitation, must ex-
ercise it as a prudent admini-
strator.—Cod. Arg. ex L. 4, De
usuf. et hab.; 7 Lo. 337;" C.
N.627. [L 481] :

491, Rights of use and of
habitation are governed by the” :
title which creates them, and -
are more or less extensive ae-:
cording to “its dispositions.—— .

‘Poth. Hab. n. 17, 31; N. .D.
‘Habitation, 563 ; Proud. Usu-'.-
fruit, n. 2768 ¢. N. 628. [I L

1
492. It‘ the title be not

'exphclt as to the. cxtent of .

these rights, they are governed .
asfollows.——C. N. 629. [I.481.7"

*4:93. He who has thouse of -
land is only entitled to so much'
of its fruits as is necessary for -

his'own wants- and’ t_hose of hls I

what is' required for the wan!
of children born to him-

| the ‘grant of the right “of ise:;

—ff. L. 12, L. 19, De‘u. et hab.
2 Boi. 7883 2 Mare. 537 ; Prou
276832 Ma,l. 83 C N 630
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494, He who has a right of
use can neither assign nor lease
it to another.—ff. L. 2, L. 8, L.
11, De u. et hab.; 2 Boi. 791;
2 Mare. 538; Merl. Habit.s. 1, §
2,p.196; c. N. 631.. [I.481.]

495, He who has a right of
habitation in a house may live
therein with his family, even
if he were not married -when
such right was granted to him.
—f. L. 2,L.3, L. 4, L. 5, L.. 6,
L. 7, L. 8, De u. et hab. ; Poth.
Iabit. n. 18; Lam. Arr. t. 35, a.
13, ; C.N.632. [I.481.]

4’95. A right of habitation
is vonfined to what is necessary
for the habitation of the person
to whom it is. granted and his
family.—ff. 1. e.; Poth. Habit.
n. 33 ; Merl. Habit. 5. 1, § 3, n.
6; C. N. 633. . [I. 481.]

4.97. A right of habitation

i

can neither be assigned nor
leased.—ff. L. 8, De u. ethab. ;
Inst. Do u. et hab. § 5; Poth.
Habitation, n. 18; Merl..Habit-
ation, 196 ; Proud. 2345; C.-N.
634. [I. 481] :

.498, Ifhe who has the use
take all the fruits of tho land,
or ifhie occupy the whole of tho
house, he is subject to the
costs of cultivation, to the lesser
repairs, and to the payment of
all contributions, like the usu- .
fructuary.—If he only take a .
portion of the fruits, or if he
only occupy a part of the house,
he. contributes in the ‘propor-
tion of his enjoyment.—ff.: L.
18, De u. et hab.; Ser.Inst. 109;
Poth Habit. n. 21 22,33; D \'Ierl.
Habit. p. 200,s. 1, § 2 Proud.
Usuf. n. 2762, 2786 2793, 2823;
5P. Fr. 340; C. N. 635. 1. 483.]

TITLE FOURTH.
. OF REAL SERVITUDES.

GENERAL PROVISIONS.

499, A real servitudo is a
charge imposed “on one real
cstate for the benefit of another
belonging to a different proprie-
tor.—ff. L. 15, § 1, De serv.;
Ib. t.t.S Inst. 1. 2, t. 3;
Poth. C. 0. t 13, n. 2-4; Merl
Serv. § 15 2 Mal. 85, 6 7 Lo.
E. C. 3-18 9'an3 2 Marc 557,
n. 558 ; ¢ N. 637 [L. 483]

500 It arises either from
the natural position of the pro-
perty; ot from the law, or it is
ostablished by the act of man.
~ff. L. 2, De aq. ot a,q. 1 Pr.

de la Jan. 353; Lal. Servitude,

14; 2 Lau. C. P. 165; 2 Mal.

86 Rog. on a. 639 C.'N.
039. [I 483]

. CHAPTER -FIRST.
OF -SERVITUDES WHICH & ARISE

: FROM THE SITUA’I‘ION 0? PRO- ‘

PER’EY .

‘501 ‘Landson a lower lovol
aro subject towards those on a
higher. level: to' receéive- such
waters: ‘as-flow, from the’ latfer
‘naturally: ‘and- withotut: th
agency of man.—The: ptopt
tor of- the lower la.nd cu.nnot'
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raise any dam to prevent this
flow. The proprietor of the
higher land can do nothing to
aggravate the servitude of the
lower land.—ff. L. 1, § 13,23 ;
L. 2,§ 1, De aq. etaq Lam,
Arr. t. 20, a. 7; Poth. Soclété,
235-6-7-9; Merl. Eaux plu-
viales, n. 23 2 Marc 559,
560; 3 Toul. 3o6 --; Lal. Set-
vit.udes, 19; Car. Pa,nd. 1. 4,c.
22, t. 1; 2 Bous. 126; C. N.
640. [I. 483.]

502, Ho who has a spring
on his land may use it and
dispose of it as he pleases.
—Cod. L. 6, Do serv. ct a
ff. L. 1, § 12; L. 21, L. 20, (})e
ag. ct aq.; Lam. A t. 20 8
6 ;. Dun. Pros. p. 88, 89; 2
Ion. 1. 4, q. ;2 Fav. do
Langlade, 221--; 2 Mal. 88;
5 . Fr. 368; 7 Lo. 368,9 ~-;
C. N. 641. [I 483.]

503, He whose land bor-
ders on a running stream, not
forming part of the public do-
main, may make use of it as it
pa.sscs, for the utility. of his
land, but in such manner as
not to- prevent the exercise of | 444
the same. right by ‘those to
whom it belongs *saving the
provisions contmned in chap-
ter 51 of the Consolidated Sta-
tates: for Lower Canada, or
other specml enactments.—He
whose land is crossed by such
stream ma.y uso it within the
whole , ‘space of .its “course
thlou«h the property, but sub-
joct to the- obligation -of allow-
ing it-to tako its usual course

_ ‘when it leaves his land.—fF. L.
26, De: damno inf.;-5 N, D.
_Cours deau, 651, n. 3 Dun.
‘Pres. 8852 Hen. L 4, q 189;
0. 1669, t, 27 & 744 Guy
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Cours d’ean, 135,6; 2 Bas.
Servitudes, 489; Merl. Cours -
d’eau, n. 3; 1 Dem. n. 661; 2 -
Bous. 130 --; 2 Marec. 569 2
Mal. 91; C. N. 644, [I. 483.]
504, Every proprietor may -
oblige his neighbour to setile .
the  boundaries between their -
contiguous lands.—The costs.’
of so domg are common ; those
of the smt, in case of contesta- o
tion, are'in the discretion of the .
court.—Cod. L. §; ¢om. div.’; :
Poth. Soc. 231-3; 1 Four. .V,
240 ; 3 N. D. Bornage, 654, 5;
2 Bous. 134 --; 2 Mal. 93; 5
P, Fr. 379; 3 Toul. n. 180; 1 -
Par. Servitudes, n. 129 ; 3 Ency. .
250; Mil. Bornage, 552 Sol. -
Scrvxtudes, 87, n. 78; C. N.
646. [I. 485.] .
505, Every proprictor may
oblige his neighbour to make
in equal portions or at common .
expense, between their respec-
tive lands, a fence or other .
sufficient kind of ‘separation
according to tho custom, the: -
regulations and the situation :
of the locality.—2 Ed. & 0. 272,
;13 &£14 V. c. 40, 5. 2-9~.__
C. S.L.C.e. 206, s. 32, 33; o
P. a. 209-213 ; 5 P. Fr. 394 --; -
2 Mal. 93,4; Poth. C. 0.t. 5; 3 -
Guy. Cluture, p 596 --5 4 N. ‘
D. Clos, 571 --; C.N. 647, 648, -
[I 485.]

CHAPTER SECOND.
oF smzvrnmrs ESTABLISHED, B
. LAW, ‘

506. Senntudes éstn.bhahe
by law have for .their. object .

public utility . or that 'of in-
'lvxdua.ls.—-c N

. 649.
485.]
50'7. Thoso estabhshed
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public utility have for their
object the foot-road or tow-
path along the banks of navi-
gable or floatable rivers, the
construction or repair of roads
or other public works.—What-
ever concerns this kind of servi-
tude is determined by particu-
lar laws or regulations.—C. N.
650. [X. 485.]

508. The law subjects pro-
prietors to different obligativns
with regard to one another in-
dependently of any stipulation.
C.'N.651. ([I.485.] .

509, Some of these obliga-
tions are governed by laws
concorning municipalities and
roads.—The others relate to
division walls and ditches, to.
cases where a counter-wall is

necessary, to views upon the.

property of a neighbour, to the

eaves of roofs, and to rights of:

way . C. N. 652. ‘ [1. 485.]

SECTION 1. v

Of division walls and ditchesy
. and of clearance. .
510. Both in ‘town and

country, walls serving for sepa-.

ration between buildings up to

the required héights, or be-

tween yards and gardens, and
also between enclosed fields,
arc presumed ‘to be common; if
there be no title, mark or other
legal ‘proof to the :contrary.—.
(. P.211; Lam. Arr, t. 20, a.
30; Poth. Ob. 844, .Soc.: 201-6,
C. 0. t. 13; a. 234; Merl, Mi-
toyenneté, § I, n.-2-5;°2 Mal.
95, 65 1 Dem, 361;.5P. Fr.
404-5-T; 7 Lo.410.-- ;2 Mare.
575;.C. N.-653. [X.485.] : -

- 511 It is a mark that a
wall is:not. common when its:
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summit is straight and plumb
with the facing on one side,
and on the other exhibits an
inclined plane ; and also when
one side only has a coping, or
mouldings, or corbels of stone,
placed. there in building the
wall.—In such cases the wall
is deemed to belong exclusively
to the proprictor on whose side -
are the eaves or the corbels and
mouldings.—C. - P. 214 ;. Desg.
390; 1 Lep.43, 4; Lam. t. 20,
a. 315 Poth. Soc. n. 205, C. 0.
t.13, a. 241; 5 P. Fr. 409; 2
Mal. 96, 7; 1 Dem. 361; 2

' Mare. 5775 C. N. 654. "[I.
a1y T

512, The repairing and re-
building of a common wall are
chargeable to all: those. who
have any right in if, in pro-
portion to the right of eachi—
C.. P. 205; Poth.. Soc. 219; -

'| 220-2; Desg. 278 -- ;. 3 Toul.

131-133 ; Merl. Mitoyenneté, §
2, n.1;.5P. Fr, 409 --; C. N.
655. [I.487.] - .o
513, Nevertheless every co- .
-proprietor of a common wall

| may avoid. -contributing’ to.

its -rt:lpair. and rebuilding by
abandoning - his' share in the -
wall and renouncing his' right
of -making use of :jt-—C. P..
210; Desg. 377; Poth. Soc. n..

'221; 2 :Mare. 378, 9;'2 Mal. .

97; 5 P. Fr. 416; C. N.:656.
[I.487.).- . - o
..514.  Every - coproprictor,
may build against a  common
wall and place therein joists:of
beams; to within [four inches]

| of the whole: thickness: of ithe -

wall, without. prejudice;to' the: *
right which the nejghbour has:-
to force him to reduce the:heam,
tothe half thickress of the wall, -
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in case he should himself desire
to put beams in the same place,
or to build a chimney against
it.—ff. L. 52, § 13, Pro soc. ; L.
12, Com. div.; C. P. 198, 207,
208; C. 0. 232; Poth. Soc.
207-9; Desg. 205 --; Lam. t.
20, a. 36, 7; 5 P. Fr. 416; 2

Mal, 98; 1 Lep. 58; 7 Lo.421;

C. N. 657. [I.487.]

15. Every coproprietor
may raise the common wall
at will, but at his own cost,
upon paying an indemnity for
the additional weight imposed,
and bearing for the future the
expense of keeping it in re-
pair above the height which is
common.—The indemnity thus
payable is-the sixth of the
valuo of the superstructure.—
On these conditions such super-
slructure’ becomes the cxclu-
#ivo property of him who built
it; but it remains, as to tho
right of view, subject to the
rules' applicable to -common
walls,—C. P. 195, 197; 2 Laa.
172; Desg. 168, 194; Lam. t.
20, a. 29; Poth. Soc. 200, 212,
213, 222; 2 Mal. 98, 9; 5 P.
Fr. 418'; 2 Mare, 579, .580; C.
N. 658. [I.481.)

516. It the common wall be
not in & condition to -support
the . superstructure, he = who
wishes to raise it must have
it rebuilt ‘at his own cost, and
tho excess of thickness must
be. taken on his-own side.~(.

- P.195; Desg. 174 ; 2 Lau. 173;
Poth, Sec. n. 212,215, 250,252;
2 Marc. 580; 5P. Fr. 419; C.
N. 659. [I.487.]

8§17, The neighbour who has

. mot’ contributed to the' super-

structure ‘may acquire. the
joint-ownership of it, by pay-
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ing half of the cost thereof,
and the value of one half of -
the ground used for the cxcess
of thickness, if there be any.:
~—C. P.195; C. 0. 237; Poth.
Soc. 217, 252; 5 P. Fr. 419;
2 Mal. 99; 2 Mare. 580; C. N.
660. [I.487.] - o
518, Every owner of pro-
perty adjoining a wall, has
the privilege of making ‘it -
common in whole or in’ part,
by paying to the proprietor of
the wall half the value of the -
part ho wishes to render com-
mon, and half the value of the
ground on which such wall is
built.—C.  P. 194 ; Poth. Sos.
247, 248, 250, 251, 254; C. 0.
t. 13, a. 235, 237; Merl. Vue, §
3, n. 8; 5 P. Fr.420,1; 2 Mare. -
581; C.N.661. [I.489.] =
619. One neighbour can- .
not make any rocess in the
body of a- common wall, nor .
can he apply or rest any work
there, without the : consent of
the other, or on his refusal,
without having caused to be .
settled by experts the neces-
sary means to prevent the now
work from being injurious to
the rights of the ‘other.—C.P,
199, 203; C. 0. 231; Poth.
Soc. n. 2183 DPesg. 218; § P.
Fr. 422 --; 2 Mal. 99-101; =
C. N. 662..-(I.489.] R
520. Every - person: may
oblige his neighbour, in incor<
porated - eities ' and towns,:to
contribatoe to the building -and
repair of thé fence-wall 'sepas’ -
raling theirhouses, yards -andt
gardens :situated in the said’
cities and towns, to a height of:
ten feet from.the ground or-the
level of the strect, including
tho coping, and to a’ thicknesst
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of eighteen inches, each of the
reighbours being obliged to
furnish nine inches of ground ;
‘saving that he for whom such
thickness is not sufficient may
add to it at his own cost and
on his own land.—C. P. 209;
C. 0. 236; ff. L. 35, L. 36, L.
37, L. 39, De dam. inf.;
Poth. Soc. 192, 223, 234, C. 0. t.
13, a. 236; Desg. 209, 236 ; 5
P.TFr. 432; 2 Mal. 101,2; Per.
E.P. Q.73; Id. E. C. 8. 33;
C.N.663. [I.489.]°

521, [When the different
stories of a house belong to dif-
ferent proprietors, if their titles
do mnot regulate the mode of
repairing “and ' rebuilding, it
must be done as follows :—All
the proprietors contribute to
the main walls and the roof,
each in proportion to the valuc
of the story -which belongs to
him ;—The proprietor of cach
story makes the floor  under
him ;—~The proprietor of the
first story .makes the stairs
which lead to it; the proprie-
torcf the second story makes the
stairs which lead from the first
tohis, and ‘so on.—C, ‘0. 257 ;
Lam. t. 20, a. 32; 2Bous. 146; 7
Lo. 442,443 ; 2 P. Fr. 436 ; C.
N. 664, [X. 489.] Co

522. When a'common wall
or a house is rebuilt, the active
and passive servitudes continuo
with regard to the new wall or
to tho mew house, provided
they are mot rendered more:
onerous, and: provided the re- ]
building ' be ‘done before pre-’
seription is acquired.~5 P, F'r.'|
440; 7 Lo. 444; C. N. 665
[1. 489.] - e

528, All- ditches - bétwoen
noighhouting  properties - ‘are

8t

presumed to be common if
there be no title nor mark to the
contrary.—Poth.  Soc. ' 224; 3
Toul. 154; 7 Lo. 445; 1 Mal.
104; 2 Mare. 585; C. N. 666.
[T.480.] . : :
524. When the embank-
ment or the earth thrown out
of a ditch is only on one: side of
it, it is a mark that the ditch
is not common.— Poth, -Soc.
224; 2 Bous. 149; .5 P. Fr.
442; C. N. 667. [I.489.]
525. A ditch is presumed
to belong exclusively to him’
on whose side the earth is
thrown out.—Poth. Soe. 224;"
3 Toul. 154; C. N. 668. ' [I.
491.] : R
'526. A commion ditch must
be ‘kept at comfon expense.—
Poth. Soc. 226; Desg. 399 --;
5 P. Fr. 442 --5.T Lo, 447; 2’
Mal. 104; 2 Mare. 5853 C.'N.
669.  [1. 491.] -
527, Every hedge which
separates land:‘is' reputed : to
be common, . unless-only one ‘6f.
tho lands is inclosed, or thero
is a sufficient title or possess-
ion to the contrary.——2 Coq. q.
298 ; 2 Marc. 585 --'; Poth.
Soc. n. 225, 6; Lam. t." 20, n.
40; Desg. 384; Merl. Haie, n.
3; 3 Toul. 154-6; 7X0.445; 1"
Lep.219; C. N. 670."  [T. 49L.F
‘E’ZB. No - neighbour, can’
plant trees or shrubs or allow.
any to grow nearer to-tho line’
«of separation than' the distance
prescribed: by ' special fegiila-
tions, ‘or by .established and:
Tecognized usage; ‘and in’ de-’
fauilt of sach' regulations and:
usage, such distance mist be
determined ' according - t0 “the-
mature of the trées:and their, -
situation, so as not fo:injuro
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the neighbour.—ff. L. 13, Fin.
reg. ; Desg. 386, n. (1) ; 1Guy.
Arbres, 561; Lam.t. 20,a.41;
Poth. Soe. n. 242, C. 0. t. 13,
2.259; 1 Four. 134-7-8-9,141;
N. D. Arbres, 247, 8; 1 Lep.
224, 5; 2 Bous. 150; 5 P. Fr.
449 --; 7 Lo. 440 --; Perrin,
n. 771 --; Ency. Arbres, 3; 2
Mal. 104, 5; 2 Mare. 590; C.
N.671. [I.491.7 .
529, Either neighbour may
require - that any trees and
he%ges which contravene the
preceding article be uprooted.
—He ovor whose property .the
branches of his neighbour’s
trees extend, although the trees
are growing at the preserib-
ed distance, may. compel - his
neighbour to cutsuch branches.
-—If the roots extend upon his
property, he has. a right to cut
them himself.—ff. L. 1, § 1, 6,

7, de arb. ceed.; Coq. q. 274; |

Bas. on a. 608, C. Nor.; Four.
134 --; Poth. Soc. n.243; 5P.
Fr. 453 -- ; Merl. Arbre, n. 6;
Mal.106; C.N.672. [I.491.]
530. Trees' growing in a
common hedge are common as
the hedge itself, and ecither of
‘the neighbours has a right to
have ‘them felled.—ff. L. 13,
Fin. reg.; L. 2, de arb. coed.;
Desg. 386; .1 Four. 149-154;
- Poth. Soc. n. 226; 1 Lep. 228,
231, 2; 3 Toul. 157; .C. N.
673, [1.491.]
-531.. Every proprietor or
occupier-of land in a state of

cultivation, contiguous.to un-.

‘cloared land, may compel the
{)ropriebor or occupier of the
. latter o fell all trces along the
line of scparation wlich are of

-anature to injure the cultivated |.

- land, tu_:d this on the whole

well opposite, on the .neig
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length, and on the breadth, in -
the manner, and at the time
determined by law, by regula-'
tions having force of law, or:
by established and recognized
usage.—Trees, however, which®
may be preserved on or near
the line, with or without cur-
tailing the - branches or roots;:
according to the three last pre-:
ceding .articles, are excepted:
—Fruit trees and maple trees, .
which may be preserved in all .
cases near or along the line,.
but are subject to the.same.
curtailing, are. also excepted.

—The fine for any contraven:’

tion does not free one from the
necessity of giving the clear-

ance ordered by a competent -
tribunal, nor from the damages.
actually incurred since the:
party was put in defanlt.—C. :
8. L. C. ¢. 26,8.17. [I. 491.]

SECTION 1II :

Of the distance and the inter-
mediate works required for .
certain structures. 7
532. The following provi-.
sions are established for incor-
porated cities and towns : | |
1. He who wishes to have a
well near the common wall or .
that belonging to his neigh--
bour, must make a counter-
wall ‘'of masonry one foot thick .
-2. He who wishes to have:a .
privy. near such walls  must.«
make a .counter-wall of :
same kind [fifteen inche
thick ;—TIf, however, there be,

bouring property;the thickn
maust be [twenty-onc-inche;

* 3."[When the well or pri

3
is at the distance from 'the;;vggiil i
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determined by municipal regu-
lations and by established and
recognized usage, such counter-
wall is no longer required.  If
there be no such regulations or
usage the -distance is threc
fect ;] o

4. He who wishes to have a
chimney, or a hearth, or a
stable, or a store for salt or
other corrosive substances,near
a common wall or wall belong-
ing to his neighbour, or to raise
the ground or heap earth
against it, is obliged to make a
counter-wall or other work, the
sufficiency of which is [deter-
mined by municipal regula-
tions, by established and re-
cognized usage, and, in default
of any such, by the courts in
cach case ;] :

5. He who wishes to have
an oven, forge or furnace, must
leave & vacant space of six
inches between his own .wall
and the common wall or that
of his neighbour.—C. P. 118,
119, 120,.121, 122, 188, 189, 190,
191,192; C. N.674. [I. 493.]

SECTION IIL

Of view on the property r}f a
neighbour.

533, One . neighbour' can-
not, without the consent of the
other, make in & common wall
any window or opening of any
kind whatever, not even those
with fixed glass.—ff. L. 10, De
serv. preed. urb. ; L. 28, Com.
div.; Cod. L. 8, De serv. et
aq.; C. P. 199 ; Poth. Soc. n.
217, 240 ; Lam. t.- 20, a. 22;
Desg. p. 218-224; C. 0. 231;
Merl. Vue, § 3, n. 9; 2 P. Fr.
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467,8; 7 Lo. 455; O. N. 675.

[I.495.] - o

534 The proprietor of a
will which is not common ad-
Jjoining the land of  another,
may make in such wall lights
or'windows with iron gratings
and fixed glass, that is to say,
such windows must be provided
with an iron trellis the bars of
which are not more than four
inchesapart, and a window-sash
fastened with plaster or other- -
wise in such a waythat it must
remain closed.—ff. L. 2, De
serv. praed. urb;. L. 26, Do

dam. inf.; C. P. 200, 201; C.
0. 229; Lam. t. 20, a. 23;
Merl. Vue, § 3,"n. 9; Desg. -
225, 247; 2 Lau. 175; 2 Mal.
109--5 5 P. Fr. 470 --; C. N.
676.  [I. 495.) )

585, Such windows or lights
cannot -'be placed. lower than
nine feet above the floor or
ground of the room it is. in-
tended to light, if it be on the
ground floor ; mor lower than
seven feet from the floor; if in
the upper stories.—C. P. 200 ;

2 Lau. 175; Desg. 225-242; 7
Lo. 464; C. N. 677. [I.495.]

: 536, One neighbour cannot
have direct views or prospect-
windows, nor galleries, balco-
nies or other like projections
overlooking the fenced or un-'
fenced land of the other ; thoy
must be at 4 distance of six
feet . from such ‘land.—C. P.
202 ; Poth. C.. 0. t. 13, n. 2, a.
231; 'Désg. -247-259 ;2 “Lan.
176’3 Lam. t. 20, a. 27 ;2 Mal.
110-1; 7-Lo. 4675 C."N. 678. |
[1.495.] .

537. Nor can he have side -
openings or -oblique ; views
overlooking such ‘lind, unless
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they are at a distance of two
foct.—C. P.202; Desg.247 --;
C. N. 679. [I. 495] ‘

538. The distances men-
tioned in the two preceding
articles are reckoned from the
exterior facing of the wall
where the opening is made, and
if there bo a balcony or other
like projection, from the ex-
terior line thereof. — Desg.
247 --; Merl. Vue, §1,n.7; 2
Bous. 157 5P. Fr. 174; C. 'N.
680. [I. 495.] )

SECTION IV.
Of the eaves of roofs.

539. Roofs must be con-
structed in'such a manner that
the rain and snow from off
them may fall upon the land of
the proprietor, without his hav-
ing ‘a right tomake it fall upon
the land of his neighhour.—
Poth.-Soc. n.240; Desg 49--;
Lam. t. 20, a. 6 Poc. Des
Servit. 1. 2, t. 4, a. 26 2 Toul.
211; 7 Lo. 473; 5.P. Fr. 475;
2 Mal.: 111 0 N. 681. [I.
497 ]

SECTION V.

.Of the right of wa; .
540. A proprietor, whose
land is cnclosed, on all sides
by that of others, and who has
no. communication - with '.the
public road, may claim o way
~ upon that of dis nelgbours for
the use of his property, subject
to an.indemnity. proportionate

to the damage he .may cause.,

* | Four.
| Mal. 130 ; 5 P. Fr. 478; lPa,r.
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—Poth. Vente, n. 514, 515, Soc. :
246, Dou. 210 ; Lam. t. 20, a:
21; 2 Mal. 112 5P. Fr. 478 ;-
C. Nv 682. [I. 497] .
541. The way must, gene- :
rally be had on the side where -
the crossing is shortest from -
the land so cnclosed - to the
public road.—Poth. Vente, 514,
515; Lam.'t. 20,a.21; 2 Mal..
113; C.N.683. [I. 497, ]
542.‘ It should however. be i
established overthe pnrtwhéi'o_
it will be least injurious to him
upon whose land it is granted.
—Dom. Servitudes, t. 12,s. 3,
n. 2, p. 334; 2Mal. 114; 7.Lo,
476- 500 C.N. 684. [I. 497.1
5&3- If the land become 80
enclosed ‘in consequence of. ‘a
sale, ‘of a partition, .or of {21
will, it is the vendor, the co-
partioner, or the heir, and not:
the proprietor .of the. land
which offers the shortest cross- -
ing, who is: bound to furnish
the way, which is in such case

 due, without mdemmty.—ﬁ' L.

22, De cond. indeb; L. I, §2;
3, Si usuf. pet.; va. L let.
8. L. 3, t. 4; Coq. q. 74, P-
214 --; Lap. let. S, n. 39; 2
Voisinage, 404 --;

Servxtudes, '495-8; C., 5. 619;
C. L. 697, 698. [I. 497.]. 3»,

544, I the way thus grant-
ed cease.to be ‘necessary,
may bo suppressed, and in sug
case the indemnity- paid i
stored, ‘or.the annuity: agre
upon. ceases . for the, future
Par.: Servitudes; 502,.3; C
620;.C. C. V 475. [I. 49
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CBAPTER THIRD

OF SEBVH’VDES ESTABLISBED BY-

THE ACT OF MAN.

SECTION I.

Of the different Lmds of servi-
*tudes whichmay be estab-
lished on property. =
545. ?I:'.‘\reryql
ing the use of his rights, and
being compeient to dispose of
hisimmoveables, may establish
over or in favor of such im-
movoables, such servitudes as
ho may think proper, provided
they are in no way contrary to
public order.—The use and the
extent of these servitudes are
determined - a.ccordmg to.the
title which conétitutes them, or
according - : to - the :following
‘rules if the title .be- silent.-—ff.
L.1, L. 6, L. 16, Com. pmed. H
L. 5 Deserv., L..19-De usuf..et
quem. 5 Poth. C. 0.t 13, n: 5;
6,9,10; 3 Toul. 62, 241-246,
426, 446 5 P, Fr. 484 --;
Dom. Serntudes, 5. 1,n. 3,1 4-
2 Mal. 131- 3 7. Lo. 507 -=;- 3
Bous. 162 -- C N. 686 [I
497 -
‘546, Real . semtudes ‘are
cstablished. cither for the’ uso
of buildings .or: for ‘that of
lands.—Those of the former.

kind are called urban, whether- :
the buildings:to which they are |

ducare sxtuatedm town'

oprietor hav-.

| manifest.” by oxternal
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Poth. C. 0. t.13,n. 2 --; 2 P.
Poul. 294; 2 Mal. 116. --- 7
Lo. 515 --; 3 Toul. 3415 -2
Bous, 164 ; 5. P.-Fr. 345 -y

| 485, 4863 C. N. 667, [I.499.]

54'7. Semtudes are either
continuous or discontinuous.—
Continuous servitudes are those
the exercise of which may be .
continued without ' the actual

| intervention of man ;- such aro
water conduits, -drains, rights
of viow and others similar.—
Discontinuous . servitudes are -
those which require tho-actual
intorvention of man for. their
oxoroise; such are the rights
of way, of drawing water, of
asture and others similar.—ff. . -
. 14,-De serv., L. 1 De ags. -
quotld. et aest.; 3. Toul.. 415,‘
443; 2 Mare. 614 35 P. Fr..
486, T; 2 Bous. 16 1 De
3175 2 ‘Mal. 12057 Lo. 51'
C. N. 688. . [I. 499, 1
~548, Servitudos are- npp
rent or-un; n.pparent.—Appntent
servitudes aro. those whicli.are
8y
such-as a door,- a,wmdowﬁnj
a.queduct, a sewer. or: drain; .
and 'the " like. "Unapparent‘
servitudes .are: :those. ,which
have- no- externnl stgn, as for
instance, the: roh)bxt\‘ to
build. on:a: lnn
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established without a title;
possession even immemorial is
insuflicient for that purpose.—
C.P.186; C. 0. t. 13, a. 225;
Poth. C. 0. t. 13, n. 19, Pres.
n. 164, 286, 287; 2 Mal.
122 ; C. N.690,691. [I.499.]

550. The want of a title
creating the servitude can only
be supplied by an act of recog-
nition proceeding from the
proprictor of the land subject

thereto.—3  Toul. 446, 7; 2

Bous. 170; 2. Mal. 127; 5 P.
Fr.491, 2; C.N.695. [1.499.]

551, As regards servitudes
the destination made by the
proprietor is equivalent to a
title, but only when. it is in
writing, and the nature, the
extent and the situation of the
servitude are specified.—ff. L. 7
Com. praed; C. P. 215, 216;
Ser. Inst. 145; Bour. Servi-
tudes, s. 3 ; Poth. C.0. t. 13,
a. 228 & n.; Lal, Servitudes,
170 ; 3 Toul. 449, 451, 466,
476; C. N. 692, 693. [I.499.]

562, o who establishes a
servitude is presumed to grant
all that is necessary for its
exercise.—Thus the right of
drawing water from the well
of another carries with it the
right of way.—ff. L. 11, Com.
praed; L. 10, De reg. jur.; 2
Mal. 127; 5P. Fr. 494; C. N.
696. [X. 501.]

SECTION IIT.

Of the vights of the proprie-
tor of the land to which .
the servitude is due.

558, He to whom a servitude

is due has the right of making.

all the'works necessary for its

SERVITUDES.

exereise and its preservation.—
ff. L. 20, § 1, De serv. praed.

urb. ; L. 10, De ser. L. 15,

De serv. praed. rust.; L. 11,

com. praed.; Dom. L 1, t. 12,

s.1,n.7,5.4,n.1,2,5.5n.3;

Lal. 60, 74, 300; 3 Toul. 240,

241, 500; 7 Lo. 535; 5 P. Fr.

499; 2 Mal. 128; C. N. 697.

[I. 501.]

554. These works are made
at his cost and not at that of
the proprietor of the servient’
land, unless the title constitut-
ing the servitude establishes the
contrary.—ff. L. 15, De serv.;
L. 6, § 2, Si serv. vind.; Dom.
L c.; 1 Mal. 128; 5 P. Fr.
499 --; C. N. 698. [I. 501.]

555, Even in the case whero
the proprietor of the: servient
land, is charged by the title:
with making " the necessary.
works, for the exercise and
for. the preservation of the
servitude, he may always free
himself from the charge by
abandoning the servient im-
moveable, to the proprietor. of
the land to which the servitude
is due.—ff. L. 23, § 2, De serv.
praed. rust. ; L.12, com. praed;
Cod. L. 3, De serv. et aq.; 1
Dom. Servitudes, s. 4, n. 6 H
Fav. Déguerpissement, Servi-
tudes; 3 Toul. 150, 217, 220,-
224, 226, 501, 510, 511; 2 Mal.
129; 7 Lo. 537 --; C. N. 699
[T. 501.] i

556. If the land in' favor .
of which a servitude has' been '
established come to be divided,
the: servitude- remains due: for
each portion, without however
the condition of the servient
land. being rendered worse.—
Thus in the caso of a right of
way, all the coproprietors have
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a right to exercise it, but they
are obliged to do so over the
same portion of ground.—ff. L.
17, De serv.; L. 23, De serv.
pracd. rust; Dom. Des serv. s.
4,n. 7; 3 Toul. 404, 5; 2 Bous.
172; 7 Lo. 538, 9; 2 Mal. 130 ;
5 P. Fr. 502; C. N. 700. [L.
501.3

557. The proprietor of the
servient land can do nothing
which tends to diminish the
uso of the servitude or to
render its exercise more in-
convenient.—Thus he cannot
change the condition of the
premises, nor transfer the ex-
ercise of the right to a place
different from that on which it

was originally assigned.—~How-'

ever if by keeping to the place
originally assigned, the servi-
tude should become more one-
rous to the proprietor of the
servient land, or if such pro-
prictor be prevented thereby
from making advantageous im-
provements, he may offer to the
proprictor of the land to which
it is due another place as con-
venient for the exercise of his
rights, and the latter cannot
refuse it.—ff. L. 9, Si serv.
vind. ; L. 20, § 3, L. 31, De
serv. praed. urb.; Cod. L. 5, §

9, De serv.; Poth. C. O. t. 13, |

n. 7, Soc. n.212; 5 P.Fr.503;
2 Mal, 131; 2Bous. 173; C.N.
701. [I. 501.] . .
558, On his part, he who
has a right of servitude. can
cnly make use:of it' according
to his title, without being able
to make, cither in. the land
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20, § 5, De serv. praed. urh. ;
L. 24,-L. 29, De serv. praed.
rust. ; L. 1, § 15, 16, De aq.
cotid. et aest.; Dom. 1. 1, t.
12, 8. 1, n. 8; Poth. Soc. n.
236-7-9; 3 Toul. 490-2; 2
Mal. '132; 2 Bous. 175; 2
Mare. 630; C. N. 702. [IL.
503.]

SECTION. IV,

Of the cxtinction of servi-
tudes.

559. A servitudo ceases
when the things subject there-
to are in such a condition that -
it can.no longer be exercised.
—Poth. C. 0. t." 13, n. 13;
Dom. 1.1, t. 12, s. 6; 2. Mare.
630; 5 P.Fr. 507; C. N. 703.
[I. 503.] T
~ 560. Itrevivesifthe things -
be restored in such a manner
that it may be used again,
even after the time: of pres-
cription.—ff. L. 34, L. 35, De
serv. praed.rust.; L. 14, Quem.
serv.; L. 19, .8i serv. vind.;
Dom. 1. 1, t. 12, 5. 6,n. 1; 8
Proud. Usufruit, n. 3698 ;"
3 Toul. 522, 527, 531-3; 2

.Bous.174; 5 P. Fr. 507--; 2.

Mal. 133-4; C. N. 704. [I.
503.] ‘ Lo
561. Every servitude is ex-
tinguished, when - the land to
which it is due and that which
owes it are united in the same
person by -right:of -ownership.
—ff. - L. 10, Com.: pra‘ed.;'ﬁ
30, De serv. praed.urb.; Dom..

1.1, t. 12,5.6 ; Poth.'C. 0: t. 13,
'n..14, 16 ;: C.. 0. a. 226'; 3 Teul.

which owes the..servitude, or | 503 ; 2 Mal. 1345 7 Lo. 54735
in that to, which it is due, any ' P. Er. 509 ;.2 Bous. 175; C. N.

change which aggravates the!

705. (L. 503.]"

condition of the former.—ff. L., 562. Servitudes are cxﬁn--
. 8 i o
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guished by non-user during ;

thirty years, between persons
of fell age and not privileged.
—C.P.186; Dom. 1. I, t. 12, 5.
‘6, n. 5-8; Poth. C. 0.t.13,n.
17, 183 C. 0. a. 226 ; Dom.
Serv. s.1, n. 13; Ser. Inst. 147;
2 Coch. 236,7; 3 Toul. 5%4;
Merl. Servitudes, § 33, n. 11;
C.N.706. [I.503.1 -
563. The thirty years com-
mence torun for discontinuous
servitudes from the day on
which they cease to be used,
and for continunous servitudes
from the day on which any act
is done preventing their exer-
cise.—~Dun. 295; ‘Dom. Serv.
s. 6,n. 5,8; Ser.144; Lam. t.
20, 2. 10; Poth. C. 0. t. 13, n.
-18-20; 2 Bous. 177; 5 Mal.
'135; 3 Toul. 527; C. N. 707;
C. L. 786. ([I.503.] . -
564, The manner of ‘exer-
cising a servitude may be pre-
scribed ‘like the servitude it-
solf and in the same way.—ff.

EMPHYTEUVSIS.

L. 10, L. 14, L. 17, Quem. serv.
amit.; 2 Mal. 137; 5 P. Fr.
514; 3 Toul. 486; C. N.708; -
C. L. 792. [I.503.] i

565. If the land in favor of
which . the servitude is estab-
lished belong to several persons - -
by undivided shares, the enjoy- -
ment by one hinders the pre-
seription with regard to the -
others.—~ff. L. 5, L. 10, L. 16, .
Quem. serv, amit. ; Dom..ser-:
vitudes, s. 1, n. 19, 20; 5 P.
Fr. 514; 2 Mal. 138-9; C. N. . -
709. [I. 503.] ‘

566. 1f among the copro-
prietors there be one against
whom prescription cannot run,
such as a minor, he preserves -
the right for all the others.— .
fl. L. 10, Quem. serv. amit;; -
Poth. C. 0. a. 226, n. 2; Dom. -
Servitudes, s. ‘1, n. 21; Ser.
145,6 ; 2 Bous. 178; 5 P..Fr.
515,6; 2 Mal. 138; C. N. 710,
[1. 505.] ‘ o

. TITLE

FIFTH.

OF EMPHYTEUSIS.

SECTION I.
. General provisions.
.| B67. Emphyteusis or em-

phyteutic lcase is a contract.

by which the proprietor. of an
immoveable conveys it: for a
time to another, the lessee sub-
Jjeeting ‘himself to make im-
provements, to pay the lessor
. an annual rent, and to such

other charges as may be agreed -
upon.—~Cod. L. 1, L. 2, L. 3, ~
De ju.emph.; Dom. L 1, t. 4,
8, 10, n..1; 6 Guy. Emphy-'
théose, 680; A. D. Emphy-
théose, 296, n. 1; 7 N, I)Ii‘} -
g‘hythéoso, 338; 2Arg.300; 1.
er. D. 784; Dun. 338; 2/
Proud. D. ‘P. n. 709 ; 1.
Proud. Usufruit, n.- 97, p. 98
Poth. B. R., 15,5, 57. [1.505.]:
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568. The duration of em~
phyteusis cannot exceed ninety-
nine years and must be for
more than nine.~C. S. L. C. ¢.
50, s. 1-3; 2 A. D. Emphy-
théose, 296 7TN.D.e.v.n. 6,
p. 538; 13 Id. 280; 1 Ter.
783; 1 Dom. 221; 1Bour p-
(1) 2 Ency. 221 Poth. B. R.

[I. 505.] :
569. Emphyteusis carries

with it alienation; so long as |

it lasts, the lessee enjoys all
the rights' attached to the
quality  of -a proprietor. He
alone can constitute it who has
the free disposal of his pro-
perty —Dom. 1. 1, t. 4, s. 10, n.
6 Guy.’ Emphytéose, 682;
"A D.e.v.n.2,p.296; 7N.
D.e. v. § 2,n..6, p. 539 ; 13
1d. 280; 1Fer. D. 784; 3 Delv.
185; Poth. 111. 1. 505]

570. The lessee who is in |

the cxereise of his rights, may
alienate, transfer and | hypothe-
cate the immoveable so leased,
without prejudico to the rights
of the lessor; if he be not in
the exercise of his rights, he
can only do so with judicial
authorization and formalities.
—Dom. 1. ¢, n. 6; Lac. 262; 2
Arg. 304; 6 Guy 681,2; lFer
D. 784; ¥ N D. 539 543 1

Dur, n. 76, 77, 78, 80 ; 2Ency.‘

68L,2; I‘oel I{ Rontes fon-
cléms, 24.—[1. 505.]
571. Immoveables “held

under emphyteusis ‘may be

seized as real propmty, under
execution, ‘against 'the lessee
by his ‘creditors,: .who ‘may

formalities of a sherifi’s sale.
—6 Guy. 682; 1 Fer. D. 785;
2A.D.297; 7 N D. 542. [I.
505; IIL. 347 1.

D.|n.3.
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672. The lessee. is entitled
to bring a gossessory -action
against all those who disturb
him in his cnjoyment and even
against the lessor.—2 Proud.
D. P. 325; 2 Ency. 456; Poth.
[1. '507. 1

.SECTION II.

Of the rights and oblzqatzons

“of the lessor and of the

. lessce.

573. The lessor is obliged
to guarantee the lessee, and to
secure him in the enjoyment
of the ‘immoveable leased,
during the whole. time legal-
ly agreed upon.—He /is also
obhged to resume such im-
moveable - and to discharge
the lessee from the remt .or.
dues stipulated, in the case of
the latter wishing to leave it, N
unless thereis an agreement to
the contrary.—Dom. l.¢. n.7;
6 Guy. 682, 3; 2 Fer, D. 786

2 Arg. 300--; 7 N.D. 542;
2 Ency. 43; Poth. 82, 121,
123--, [L507.] .

'574. Onhis pa,rt the Tessee-
is. bound to pay annually the
emphytoutw rent; if he allow
three yoars to pass. without
doing so, he may be -judicially
declared to have:forfeited. the -
immovcable, although there be; -
no stipulation on that subject.. .
—Cod. L. 2, De ju. emph.; -
Car. L. 7, Rép 39; Dom.lc.
n.10; 1 Fer. D. 784 7N.D. -
542 ; 13 N. D. ‘28L; Poth 1,

‘35, 40, 38. - [L.'507. ]
bring them to sale with the |

575, The rent is payable in:
the whole, without ‘the : lessee

having a right to claim its: re-~ -

mission or diminution, elther :
on nccount .of :sterility or. ot‘
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unavoidable accidents which
may have destroyed the harvest
- or hindered the enjoyment, or
even for .a loss of a part of the
land.—Cod. L. 1, De ju, emph. ;
Dom. 1. e. n. 8; 1Fer. D.’ ‘84
6 Guy. 682; 7 N. D. 543;
Ency. n. 27, p. 456; l’oth
14-16. - [I. 507.]

576. The lessce is held for

all the real rights and land
- charges to which the property
is subjected.—6 Guy. 682 ;
Dom. 1. e.s.20; TN.D. 543;
2 Ency. 456 ; l’oth 66, also 1]0.
[I. 507.F
577. He is bound to make
the improvements which he
has undertaken, as well as all
greater. or lesser repairs.—He
_may be forced to make them
even before the expiration: of
the lease, if he negleet to do so,
and the land suffer thereby any
considerable deterioration. —
Domlclen9 6 Guy.
682; 7-N.D.544; Ency 4575
Poth. 57,58, 59 --. [1.- 507]
- 'B78. Thc lessee has not the
right to deteriorate the immove-
able leased ; if he commit any
waste which greatly diminishes
its value, the lessor may have
him expelled and condemned
to restore the things. to theu-
former condition.—Dom. 1."c.
Nov. 120,¢.°8; 6 (:ruy. 682; 7
N. D. 543 Poth.
507, ]

SECTIOV III

; Of the termination of emph 9f-.
C, o teusis, :

- 579, Emphytousis ‘is not

‘subjeet: to ta,clt rene\va.l-—-It

ends:
1. By the expiration of the

114, 190.

LR 2

“|'som. 22; 1 Fer. D.’ 7836-7

EMPHYTEUSIS.

time for which it was contract-
ed, or after ninety-nine years,
in case a longer term has been
stipulated ;

2. By forfeiture judicially
pronounced for the causes set
forth in articles 574 and ‘578,
or for other legal causes; . ‘

‘3. By the total loss of the'
estate leased ; .

4. By ub'mdonment —Dom :

L c.n.7; 6 N.D. Déguerpis-
sement, § 2, n. 1--; 7 Id. 542;
1 Duv. n. 181 Tr. Loun,ge, n.
40; 2 Ency. "Bail ‘omph. "n.
31%- 5 2De V. & Gil. Emphy-
téoso, n. 37; Poth. 53,121, 116,
[I 507.] .

580 ‘The lessee is only al- ;
lowed to abandon if he have
satisficd for the past all the

-obligations which result from

the lease, and particularly if
he liave paid or tendered all -
arrears of the dues, and -made .
the ‘improvements agreed up- -
on.~C. P. 109 ; 1 Lau. 327;"
Loy. 1l c: & n. 13 6 N.D. 128
7 Id 542; Poth. 1 147 --, 185 -
[I '507.] :
581, Atthe endof the lea.so, 3
in whatever way it happens,
the lessee must give up, in good
conditicn, the property receiv-
ed from the lessor, as well ‘as .
the buildings he obhged ‘him-
self to construct, but he is not -
bound to repair those which he.
has erccted without being: ob- .
liged to do so.~L. & B. let. E.~

N. D. 5434 ‘2 Ency.
Poth. 45, 43. [L.507.] -
582. As" to improvements :
whlch the -lessee has made.’
voluntarily, - without being
bound to do so, the lesspr-‘_h;@ K
the option . of cither keeping: "
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them, upon paying what they | lessor, who may, neverthcless, -

cost or their actual value, or
permitting the lessce, if the lat-
ter can do so with advantage
to himself and without deterio-
rating the land, to remove them
at his own- expense ; other-
wise, in each case, they belong,
without indemnification, to the

compel the lessee to remove
them, in conformity with the

| provisions of: article 417.—2
‘Arg. 303-4; Feor. D. 786; 7

N. D. 544-- 1 Duv. n. 174
2 De V. &Gﬂ. 370; Poth. 41. S
[I. 507; III 377] :

BOOK THIRD.
OF THE ACQUISITION AND EXERCISE OF RIGHTS
OF PROPERTY.

GENERAL- PROVISIONS.

B83. Ownership in property
is acquired by prehensxon or

occupation; by accession, by:

descent, by will, by contract,
by preseription, and . otherwme
by the effect of law .and of ob-
ligations.—Poth. Prop. n. 19--;
3 Mare. 1-3; 3. Boi. 4. --; C
N. 711, 712, [II. 255.] -
584. Things which have no
owner are held. to belong to the
crown.—Cod. De ‘bon. ‘vac. L.
1; ff. Dé adq. rer. ; Inst. 1.2
t. l §12; Dom. Dr. pub. 1. 1
t.6,5. 3, m 1-4; 3. Desp.. 150
n 3 C. 401 4'Toul. 6,38, 51,
320; C. N. 713. [IX. 255.1°
585, There are things
which have no owner and the
use of which is common to all.
The. énjoyment of these is' re-
gulated "by. laws of . public
policy.—ff. L. 2, De div.: Ter. ; ;

Poth. Prop. n.21; 22, 51, 60;
3 C. N. p

3 Toul., 22; 3 Mare. 5

T4 (1L 255 .

‘ 586. The - ownerslnp of a
8%

‘and fishing is governed by par-

: trcusure rests thh him’ who

finds it in his own property ;.if
he finds it in the property. of

another, it belongs. yalfto him, -
and the other half to the'owner
of the property.—A. treasure is . -
any buried-or- hidden: thing of
which no one_can prove himself . -
owner, and which is discovered .
by chance —~ff. L. 31, *§'1, De

adg. rer.;:Cod. L. uin. Do .

.thesn.ur.,Inst..l 2 t 1, §:39;

Dom. Dr. pub 1.1, t.6, 8.8,
n. 7; 3 Desp.’ 144, 5. 4 Poth. .

y Prop. 64-66; Fen. Poth on .’
; C.

716, p 186 -- ;.3 Marec. 6
N 716, [II.25o] T
587, The right of hunting

ticular laws of public ‘policy,
subject to the legally acquu'ed '
rights of individuals.— 3,
Do adq. rer. ; Inst. | o
2.& 12; 0.1516,. a:,
1681, 1. 5, p.. 356 ;0. ls669
30,315 C.8. C..c.62; C. S
C.c. 29 Poth. Pro;
51 52 53, 56.; 4

erl.l‘ Chqs{o; “
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§2,p. 129 --; 3 Mare.5; C. N.
715, [II. 255.]

588. Things which arc the
produce of the sea, or are drawn
from its bottom, found floating
on its waters, or cast upon its
.shores, and which never had
an owner, belong, by right of
occupancy, to the finder who
has appropriated them.—Steph.
bk. 4, p. 436, 525 --; O.
M. 1 4,t. 9,.a. 19, 20; C. N.
717, [II. 255.] .

589, Things once possessed,
which are afterwards found at
sea, or ‘on the sea shore, or
their price, if they have . been
sold, continue to be tho pro-
Eorty of the original owner, if

¢ claim .them, and if he do
not, they belong to the crown;

sav¢ in all cases the claims of |

. those who find and preserve
them, for the-salvage and pre-
. servation.—I. 8. 17 & 18 V.
¢. 1045 Steph. L. c.; 0. M. L
4,t..9,a. 24, & Val. on same ;
'C.N.T17. ¢ [II. 255.]

590. Whatever relates to’

wrecked ships and their cargo,

- the articles * and - fragments
coming from them, the mode

of disposing of them and of

the price they bring, and the

- right of salvage, is speecially
- regulated,  according to | the
“'same principles, by the im-
lj;rin,l’ statute, intituled:  The

erchant Shipping *Act, 1854,

o —1.:8. 17- & 18 V.ec. 104, s.
443-500; C. N, 717. [II. 257.]
- 591, Tho grass upon'the

beaches of the river 'St. Law-
rence; which ‘are ‘not private
property, is, in certain places,
“‘granted ‘by ‘special laws or
particular titles to the riparian
*proprietor, under. the restric-

3
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tions imposed by law or by
regulations.—In - other cases,: !

‘if the crown have not other<

wise disposed of it, it belongs
by right of ‘occupancy to him
who cuts it.—C. 8. L. C. ¢. 27, .
s. 1,20 [IL.257.]. .

592.. Things found in or :
upon the river St. Lawrence, or.
the navigable portion of its-
tributaries, or upon. the banks -
thereof, must be advertised and
disposed of in the manner pro-
vided by special provincial
laws.—12 V. ¢. 114, s. 98, 99;
22V.c. 12, [IL 257.]

593. Things found on the .
ground, on the public high-
ways or. elsewhere, even on
the property of others, or:
which are otherwise .without -
a known owner, are, in inany -
cases, subjeet to special laws,
as to the public notices to be
given, the owner’s right to:
claim them, the indemnifica-
tion of the finder, their j'sa.lq’, .
and the appropriation ‘of their
price.—In the .absence of such
provisions, the owner who has
not . voluntarily -~ abandoned.
them, may claim them in the
ordinary manner, subject to
the payment, when due, of: an.
indemnity to the person who:
found and preserved them if
they be not claimed, they be- -
long to such person by.right
of " occupancy. — Unnavigable .
rivers are, for the purposes -
of this article,” considered ‘as:
places on land.—Dom..1. 1,t.
6, s. 3, 'n. 6; Poth. Prop. m: :
67 --; C.N..717. " [IL. 257.]"..

594. Among 'the things -
subject to the special - pro-!
visions. mentioned in ‘the pr:
ceding article are: = - :




SUCCESSIONS.

1 Wood or other objects

obstructing ' beaches and the |’

adjoining lands;

2. Unela.lmcd goods in the
hands of wharfingers, ware-
house-keepers, and' carriers
cither by land or -by water;

3

hands .of officers of justice ;

5. Animals found straying.
—C. 8. L. C.e. 665 c. 1045 c..
26, 5.9, 10; ¢. 28,s.2; C. S.
C. c. 31, 8.29-31. . [II. 257.]°
. 595, Certain matters which
come under the heading of the .

3. Articles remaining in' the present book are’ incidentaily

post-oﬁicc with dead letters ; 5
4. Things suspected to have

TITLE

treated in the books precedm

‘——[III 377.]
becn stoleu, wmmmnfr in the! .

FIRST

OF SUCCESSIONS

GENERAL PROVISIONS.

596. Succession is the trans-
mission by law or by tho will of
man, toono or more persons, of
the property and the trunsmis-
sible rights and, obligations of
a decoased person.—Inanother
acceptation the word  succes-
sion” means the universality of
the things thus transmitted.—
Poth. Sue. 2; 4 Toul. 63; 6 P.
Fr. 7, .8; 1 Rog. 610. [IIL
257.] :

. 597. Abintestate suceession
is that which is established by
law alone, and testamentary
suceession: that which is de-

rived from . the will of ‘man..

Tho former takes place only in
default of the latter.—Gifts in
contemplation of death partake
of the nature of testamentary
successions. — The -person to
whom cither of these succes-
sions devolves is called heir.—

Poth. Sue. 1, 2; C. 8. L.'C. e.
34, s. 2 lRow 610; 11 Merl.

152 -- 6 P. Fr. 110 -- G. L.
875. [IL. 25T}
598. Abmtesta.te “succes-:

sion is subdivided ‘into legltl-_ :
mate succession, whwh is con-
ferred by laiv upon relatives, :
and irregular succession, when,
in -default of relatives, it:de-
volves upon -persons .not relat-
ed.—Poth. Sue. 1, 2; 6 P. Fr.
22; C. L. 873 874 G N. 756,
766. [II. 259] o

599, [Tholaw, in rogulating
a successnon, ‘considers neither
tho origin nor tlie na.bure of the
propcrty composing " it..“The .
whole forms- bt one; inherit-

‘ance which is trn,nsmtttcd and

divided "according ‘to uniform
rules, or the dlsposnhons miade .
by the proprietor.]—6 P. Fr. .
199 -~ . 161,'162, n.: (c) 5:C.
S. L. C.e. 34,8, 2,

782, [IL.'259.]
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CHAPTER FIRST.

OF THE OPENING OF SUCCESSIONS
AND OF THE SEIZIN OF HEIRS.

SECTION 1.
Of the opening of successions.

600. The place where a
succession devolves is deter-
mined by the domicile.—Cod.
L. Un. Ubi. de her. ag.; 2 P.
¥r. 408; 1 Toul. 321; 4 Id.
413; 1 Delv. 46; C. N. 110.
[II. 259.] )

601. Successions devolve by
natural death, and also by
civil death.—Poth. Sue. c. 3, §
1, Com. n. 502, Intr. n. 176,
C.0.m. 36; C. P.337; C. 36;
Fen. Poth. 189; C. N. T718.

“[II. 259.]

602. Successions devolve by
civil death from the moment it
is incurred.—ff. L. 10, § 1, De

en. ; ‘L. 6, De inj. rumpt. irr.;
C. 37; Rog. 611; 1 Chab. Suc.
13,14; C. N. 719. [IL. 261.]

603. Where several per-
sons, respectively called to the
succession of cach other, perish
by one and the same accident,
so that it i§ impossible to as-
certain which . of them died
first, the presumption of sur-
vivorship is determined by eir-
cumstances, and, in their ab-

‘sence, by the considerations of
. ago and sex, conformably to
the rules contained in the fol- |
lowing articles.—ff. L. 32, § 14,

"De don. int. vir. et ux.; De

reb. dub. ; Poth. Suc. ¢. 3,s.1,
§1,C. 0. t. 17, n. 38; Merl.

‘Mort, § 2, 2. 2; 6 P. Fr. 124 --;

2 Mal. 167; C. N. 720. [IL

261]

SUCCESSIONS.

604. Wherethose who per-
ished together were under
fifteen years of age, the eldest
is presumed to have survived ;
—If they were all above . the
age of sixty, the youngest is
presumed to have survived ;—
If some were under the age of -
fifteen and others over that of
sixty, the former are presumed -
to have survived;—If some
were under fifteen or over
sixty yecars of age, and the
others in the intermediate age,
the presumption of survivor-
ship is in favor of the latter.—
ff. L. 22, L. 23, De reb. dub.;
4 P. Poul. n. 43, p. 30; 1 Chah.
Suc. on a. 722, p. 30--; C. N, °
721. [II. 261. i

605. If those who perished
together were all between tho
full ages of fifteen and sixty,
and of the samo sex, the order
of nature is followed, accord-
ing to ‘which the youngest is
presumed to survive ;—But if
they were of different sexes, -
the male is always presumed
to have survived. —ff. L. c. 4
P. Poul. 1. e. ; 1 Chab. Suec. on
a. 722; 2 Id. 32; 3Mare. 15--; -
Rog. on a. 722; C.N. 722. [IL
261.] - ‘ o

SECTION (I.
Of the seizin of heirs.

606, Abintestate succes- -
sions pass to the lawful heirs
in the - order established by
law; in default of such heirs,
they devolve to the surviving
consort, and if there be none, .
they fall to the crown.—ff. L. -
un. undd v. & ux.; Cod.e. t.
L. 1, L. 4, de bon. vac. ; Poth. .
Sue.c. 1,8. 2,2.3,§3; 1Toul. *
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66; 2Dem. 9; 6 P. Fr. 141, 2;
C. N.723. [II. 261.]

€0%7. The lawful heirs, when
they inherit, are seized by law
alone of the property, rights
and actions of the deceased,
subject to the obligation ‘of
discharging all the liabilities
of the succession; butthe sur-
viving consort and the crown
require to be judicially put in
poss ccssmn, in the manner set
torth in the Code of Civil Pro-
cedure.—C. P. 318; Poc. 195,6;
bL.v.u. 80 --; Poth. Suc. c. 6
s. 2, Prop. n. 248, 2061, 332
.m(i Pos. n. 57, C. 0 t. 17, n.
301; 4 Toul. 91 97,99, 258--
2 Dcm. 9, n. 24; 6 P. Fr.
144 --, p. 155, n. 85, p. 163;
Mal. 170 ; C. N. 724., [II. 261.]

CHHAPTER SECOND.

OF THE QUALITIES REQUISITE TO
INHERIT.

608. In order to inherit, it
is necessary to be civilly in
existence at the moment when
the succession devolves; thus,
the following are mcupublc of
inheriting :

1. Persons who are not yet
com,elvcd

Infnnts who are not viable
whcn born ;

3. Persons who aro civilly
dead.~—ff. L. 6, L. 7, De su. et
le. her. ; C. P. 337 ; Poc. 197, 8;
4 P. Poul. 26 --; Poth. Suc. ¢.
1,s.2, C. 0.t.17, n.6,8; Lam.
t.41,2.3-5; 2 Mal. 173; 6 P.
Fr. 165; D. 165; C. N. 725.
[II. 263.]

€C9. Aliens may inherit in

Lower /Canada in the same]

manner as DBritish subjects.—
C.25; C. 8. C.ec. 8,3.9 Poth.

Pers. »

2! De h. q. ut indig. ;
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, Sue. s. 2; 6 P. Fr.
180 --; C. N. 726. [II 263.7

610. The following persons
are unworthy of inheriting and,
as such, are excluded from suc-
cessions :

1. He whohasbeen convicted

of Killing or attempting to kill
the dcceascd

2. He \\ho has brought
against the deceased a capital
chargc, adjudged to be calum-
nious ;

3. The heir of full age, who, -
heing cognizant of the “murder
of the deceased, has failed to
give judicial information of it.
—ff. L. 9, De ju. fisei; L. 7, §
4, De bon. damn. ; L. 9,§1, 2,
Poc. 197 ;
Lac. Indignité, n.'1-5; Poth.
Sue. ¢ 1, 8. 2,a. 4,82, C.O t.
17, n. 14 6 P. Fr. 18t --;
Mal. 174; 1 Rog. 623, 4; I‘en
Poth. 19, 194; 1 Chab. 69 --
C. N. 727. [II. 263.]

611. The failure to inform
cannot however be set up
against the ascendants or des-
cendants, or the husband or
wife of the murderer, nor
against the brothers or sisters,
uncles. or aunts, ncphews or
nicces of the murderor, nor
against persons allied tohim in
the same degrccs .~—Cod. L.13,
L. 17, Do, h. q. accus. non.

0ss.; 1 Hen. 1. 4, ¢. 6, q.101;

cb. Sue. 1. 3,¢. 9, m, 6; O.
1690, t. Des Plaintes; L. & B.
let. C.c 25,1, ¢.5, S.¢.20; 1
Fur. 611 --; 6 P. Fr. 191- 3-4-
2 Mal. ]l() 1 Chab. 83; 2
Bous. 28; C. N. 728. [II. 2().;

612. Any heir who is e_x- ‘
cluded from the succesgion by
reason of unworthiness is bound
to restore all the fruits and
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revenues that he has reccived
since the succession devolved.
—1 Fur. 598; 6 P. Fr. 193; 4
Toul. 117 ; 2 Mal. 177 ; 2 Bous.
29; C.N.729. [IL.263.]

613. The childrenof anun-

worthy heir arc not excluded
from the suecession hy reason
of the fault of their father, if
they come to it in their own
right and without the aid of
representation, which in this
case does not take place.—Leb.
Sue.l. 3, ¢. 9, n. 6; Poth. Sue.
e.1,s8.2,0.4,81,2,¢2,s. 1,
a.1,§2; Lac. ¢. v.n. 6; Fen.
Poth. 195; C. N. 730. [IL
263.]

CHAPTER THIRD.

OF THE DIFFERENT ORDERS OF
SUCCESSION.

SECTION I.
~ General provisions.

614. Successions devolve to
the children and descendants of
the deceased, and tohis ascend-
ants and collateral relations, in
the order and according to the
rules hereinafter laid down.—ff.
L. 7. De bon. damn.; Poth.
Suc. 40, C. 0. t. 17, n.15; 2P,
Fr.198; D. 161, . b, c.; C.
N. 731. [IL.265.]

615. Proximity of rela-
tionship is determined by the
number of generations, each
gencration forming a- degree.
—fi. L. 10, § 10, Do grad. et
aff. ; Poth. Mar. n. 123 ; Sue.
¢. 1,8.2,a.3; 4 Toul. 165; 6
. Fr. 212 -<; C.N.735. [IIL
265.] -

616. The succession of de-
grees forms the line.—The sue-
cession of degrees between per-
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sons who descend one from the
other is called the direct line;
that between persons whodonot
descend the one from the other,
but from a common ancestor, is. .
called the collateral line.—The .-
dircet line is distinguished into
the direct descanding, and the :
direct ascendiag line.— The
former ts the ancest
with his descendants; the latter
connects the individual with -
his ancestors.—ff. L. 1, De
grad. et aff.; Poth. Mar. n.
121, 2; Sue. ¢ 1, 5. 2, a.'3;
C.N. 736. [IL.265.] =@
- 617, In the dircct line the
degrees are computed to be as
many as there are generations’
between the persons; thus the
son is, with respect to the father,
in the first degree, the grand-
son . in the second, and reci--
procally as to the father and
grandfather in respect of the
son and grandson.—ff. L. 10, §
9,1 c.; Poth.l c.; 2 Mal.183;
C. N. 737. [IL. 265.] o
618. In the collateral line
tho degrees are reckoned by
the generations from one rela-
tion up to and not.including
tho common ancestor, and from °
the latter to the other relation:.
—Thus two :brothers are in
the second degrec, uncle and
nephew in the third, cousins-
german in tho fourth, and so
on,—ff. L.1, L. ¢. ; Inst. De grad.
et cog. § 7; Poth. Suc. c. 1,8,
2, 2..3; 4 Toul. 168; 6 P. Fr.
212; 2 Mal. 183; C. N.'738. .
[II. 265.] : KR

SECTION II.
Of representation. -
619. Representation s a
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fiction of law, the effect of

which is to put the representa-

tives in the place, inthe degree
and in the rights of the person
represented. — Nov. 18, c. 4;
Poth. Suc. 40, C. O. t. 17, n.
17; 4 P. Poul. 26, 7; 2 Mal.
184; C.N. 739. - [II. 265.]

620. Representation takes
place without limitin the direct
line descending ; it is allowed
whether the children of the
deceased compote with the des-
cendants of a predeceased
child, or whether all the child-
ren of the deceased having died
before him, the descendants of
these children . happen to be
in equal or unequal degrees
amongst themselves.—Cod. L.
3, De sui. et leg. ; Inst. De
hered. q. ab intest. ; Nov. 118,
127, e. 1; C. P. 319; Lam. t.
41, a, 20; Poth. Sue. 41; 3
Lau. 82; 2 P. Fr. 220; C. N.
740. [IL. 265.]

621. Representation does
not take placo in favor of as-
cendants; the nearest in each
lino excludes the more distant.
—Nov. 118, ¢. 2; 4 P. Poul.
27, n.-36; Poth. Suc. 79; 1 B.
d’Arg. 11; Lam. t. 41, a. 26;
4 Toul. 191; C. N.741.: [II.
267.] R

622, In the collateral line
re};resontation is admitted only
where nephews and nieces suc-
ceed to their uncle and aunt
coneurrently with the brother
and sister of tho deceased.—C.
P. 320; Nov. 118, c. 4; Poc.
206; 1 Lau..on a. 320; Poth.
Suc. 94, 101; 6 P. Fr. 233; 2
Mal. 185; C.N. 742. [II. 267.]

623. In all cases where re-
presentation is admitted, the

partition is ‘effected according '

o7

i to roots; if ome root have
several branches, the subdi-
vision is also made according
to roots in cach branch, and
the members of the samo
branch divide among ' them-
selves by heads.—Nov. 118, c.
1; C. P. 320, 321; 3 Lau. 87,
93; 1 Arg. 436; Poc. 200;
Poth. Suc. 46; Guy. Succes-
sions, 575; Lam. t. 41, a. 23;
6 P. Fr. 240; 2 Mal. 186; C.
N. 743. [II. 267.]

624. Living persons . can-
not be represented, but only
those who are naturally or
civilly dead.—A person may
represent him whose succession
he has renounced.—Nov. 118,
c.1; 4 P. Poul. n..38; 1 Arg.
437 ; Poth. Suc. ¢. 2,8.1, a.1,
C. 0. t.17, n. 18;-Lam. t. 41,
a. 255 6 P. Fr. 243; 2 Mal.
187; C. N.744. [II. 267.]

SECTION IIL :
Of successions _devolving to
. des nis. :
625. Children or their des-
cendants succeéd to their father
and mother, grandfathers and
grandmothers, or other ascend-
ants; without distinction of sex
or primogeniture, arid whether
they aro the issué of the same
or of different marriages.—
They inherit in equal portions
and by heads when. they are
all in the same degree und in
their own right; thoy inherit
by roots, when all, or some of
them, come by representation. .
| —Nov. 118, ¢. 1; C. P. 302; 3
| Lau. 11,.12; Poth. Sue. ¢. 2, s,
1, 0. 1,§4;8 3, §1; C. N.
v45. [II. 267.] o
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SECTION TV.

Of successions devolving to
ascendants.

€26. [If a person dying
without issue, leave his father
and mother and also brothers
or sisters, or ncphews or nicces
in the first degree, the succes-
sion is divided into two cqual
portions, onec of which devolves
to the father and mother, who
share it equally, and the other
to the brothers and sisters,
nephews and nieces of the
doceased, according to the
rules laid down in tho follow-
ing section.]—6 P. Fr.248-253;
2 Mal. 189; 2 Bous. 58; 2 Marc.
76,7; C. L. 899; C. N. 748.
[II. 269.]

627. [If, in the case of the
preceding article, the father or
mother had previously died, the
share he or she would have
received accrues to the sur-
vivor of them.]—6 P. Fr. 280;
2 Mal. 194, 5; 2 Bous. 59, 61;
2 Mare. 78; C. L. 900; C. N.
749. . [II. 271.] ‘

. '628. [If the deceased leave

no issie nor brothers nor sisters,
nephews nor nicees in the first
degree, nor father nor mother,
but only other ascendants, the
latter succeed to him to . the
cxclusion ,of all other collat-
crals.]—6 P. Fr. 249 --; 2 Mal.
189; C. L. 901; C. N. 746.
[11.271.]

629, In thecase of the pro-
ceding article the succession is
divided equally between the
ascondaits of the paternal line
and those of the maternal line.
—The ascendant nearest in de-
gree takes the half accruing to
his lire to the exclusion of all
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others. — Ascendants in _the
same degree inherit by heads.
in their line.]—6 P.Fr.249 --;
2Mal. 189 ; 2 Mare. 77; 2 Bous.
55 --; C. L. 902; C. N. 746.

[II. 271. :

- 630. Ascendants inherit, to -
the exclusion of all others, pro-
perty given by them to their
children or other descendants
who die without issue, where
the objects given arc still in-
kind in the succession, and if.
they have been alicnated, thé-
price, if still due, accrues to
such ascendants.—They also
inherit the right which the
donece may have had of re-
suming the - property thus
given.—ff. L. 6, Do jur. dot.;
Cod. L. 2, De bon. q. lib.; C.
P. 313; C. 0. 315; Lam. t. 41,
a. 35; Poth. Sue. c. 2,5.2; 3
Boi. 82 --; 1Rog.636; 3 Mare.
76; 2 Mal. 190--; 4 Conf. du
C. on a. 747, p. 29 --; 2 Bous.
57; 6 P. Fr. 259 --; C. L.
904; C.N. 747, [II. 271.]

SECTION V.
Of collateral successions.

€31. [If the father and :
mother of a person dying with-
out issue, or one of them, have
survived him, his brothers and
sisters, as well as his nephows
and nicces in the first degree,
arc entitled to one half of tho
succession.]—6 P. Fr. 288; 4 -
Toul. 205 --; 2 Mal. 195--; C.
626;. C. L. 907 ; C. N. 751.
[II. 273.] B

€32. ' [If both father and
mother have previously died,
the ‘brothers, = sisters, and
ncphews and nicces in tho
first dogree, of 'the deceased
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succeed to him, to the exclu-
sion of the ascendants and the
otber collaterals. ~ They sué-
ceed either in their own right,
ar by representation as pro-
vided in the second section of
this chapter.]—Nov. 118, ¢. 2;
127,¢.1; 4 Toul.178,200-218;
¢ P.Fr. 282 --; C.N. 750. [IIL.
213, s
6]33. [The division of the
half or of the whole of the suc-
cession coming to the brothers,
sisters, nephews or nicces, ac-
cording to the terms of the two
preceding articles, is effected
in equal portions among them,
if they be all born of the same
marriage ; if they be the issue
of different marriages, an equal
division is made between the
two lines paternal and maternal
* of the deceased, those of ithe
whole blood sharing in each
line, and those of the half blood
sharing each in his own: line
only. Ifthere be brothers and
sisters, nephews and nieces on
ono gide only, they inherit the
whole of the succession to tho
exclusion of all the relations of
tho other line.]—6 P. Fr. 289;
2 Mare. 78, 79; 4 Toul. 216;
Rog. 646; 2 Bous. 63; 3 Boi.
S 104; C. L. 909; C. N. 752,
[11.273.]
634, [Ifthe deceased, hav-
ing left no issue, nor father nor

mother,nor brothers,nor sisters,

nor nephews nor nieces, in tho
first degree, leave ascendants
in one line only, the nearest of
such ascendants takes ono half
of the succession, the other half

of which devolves to the nearcst
" collateral relation of the other
line.—1If, in the same case,
there be. mo ascendant, the

9
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whole succession is divided
into two equal portions, ono of
which devolves to the nearest
collateral relation of the pater-
nal line, and the other to the
nearest of the maternal line.]
—Among collaterals, saving the
case - of  representation, the
nearest excludes all the others;
those who are in the same de-
gree partake by heads.—6 P.
Fr. 299; 4 Toul.219; 2 Mal.
198; Rog. 647; 3 Mare. 80; C.
L.910; C. N. 753. [II. 273.]

635. ‘Relations beyond the
twelfth degree do not inherit.—
In default of relations within
the heritable degree .in one
line, the rclations of the other
line inherit.the whole.—C. N.
755.  [IL.273.] -

_ SECTION VI.

Of irregular successions.

636. When the deceased
leaves no relations” within' the-
heritable degree, his succes-
sion belongs to his surviving
consort.—ff. L. un, undd v. ¢t
ux.; Cod. e.te; 3 P.Poul.310;
Poth: C. O.t.17, n. 35; Loy.
Seign. ¢. 12, n. 104; 4 Toul.
n. 283, 319; C. N. 767. [1I.275.]

637, In default of a surviv-
ing consort, tho succession falls
to the crown.—Cod. L. 1, L. 2,
L. 3, L. 4, L. 5, Do bon. vac.;
C. P. 167; Poth. Suec. c. 6:
Loy. Seign. ¢. 12, n. 101 --; 6
N. D. Deshérence, 323; C.401;
D.ona. 768; C.N. 768. [IIL.
275.] : ‘

638. In the case of the two
preceding articles a statement |
of the property of the succes-
sion, ‘coming to. the surviving
consort or to the erown, must
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bhe made, at their diligence,
by means of an inventory or
other cquivalent instrument,
before they can claim to be
authorized to take posses-
sion.—Poth. Suc. 229; 6 N. D.
319, 321; 4 Toul. p. 289, 32,
535; 1 Chab. Suc. 592; 2 Dem.
85, 36; C. N. 769. [IL. 275.]

639. This pc ion must
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64:2. A succession may he
accepted purely and simply, or
under benefit of inventory.—ff.

L. 57, De adq. v. om. hered.; .

Cod. L. 22, De ju. delib.; Poth.
Suec. ¢. 2,8. 3, C. 0. t.17, n,

44; 2 Mal. 259 ; C. N. 774, 788,

789, 793. [II.275.] )
643. A married woman

be demanded in the superior
court of original jurisdiction of
the distriet in which the suc-
cession opens, and the suit is
prosccuted and adjudicated up-
on in the manner and accord-
ing to the forms determined in
the Code of Civil Procedure.—
6 N. D. 323; C. 607; 4 Toul.
321--; 1 Chab. 592; 2 Dem.
875 C.N.770. [II. 275.]
640. Whenever the pres-
cribed rules and formalities
have not been complied with,
the heirs, if any appear, may
claim an indemnity, and even
damages, according to cireum-
stances, for the consequent
losses ineurred. —1  Chab.
508 --; 2 Dom. 38; C.L. 927;
(C.N.772. [IL.275.]

CHAPTER FOURTH.

OF ACCEPTANCE AND RENUNGIA-
TION OF SUCCESSIONS.

SECTION I

Of acceptance of successions.

641. No ono is bound to
accept o suceession which has
devolved to him.—Cod. L. 16,
Do ju. delib. ; C. P. 316; Poth.
Prop. n. 248, Sue. ¢. 3,8.2; 2
Mal. 260 ; C. N. 775. [IL
275.]

t validly accept a' sue-,
cession without being “autho-
rized thercto by her husband,
or judicially, according to the

provisions of chapter six, of the -
title Of Marriage.—Successions

which devolve to minors.and

interdicted persons cannot be

validly accepted otherwise
than in conformity with the

provisions contained in the

titles which treat respectively
of minority and of majority.—
C. 177, 178, 180, 301, 302;
Poth. P. Mar. n. 33, Sue.ec.3,
s.3,2.1,§1,C.0.t.17,n.40;
6 P. Fr. 363; 2 Mal. 227; C.
N. 776, 217, 461, 462, 463. [II.
275, . oL

644. The effect of aceep-

tance reaches back to the day -

when the succession devolved.
—ff. L. 138, L. 193, Do reg.
jur.; C. P. 318; Poth. Prop.n.
248; C.N. 777, [IL. 277.] .
645, Acceptance may. be

cither express or tacit; it is’

express when a person assumes
the titlo or quality of heir in

an authentic or private act; it -

is tacit when the heir performs.
an act which necessarily im-
plies his ‘intention to accept,
and which he would have no
right to perform except in his
capacity of heir.—ff. L. 20; L.
42, L. 78, L. 86, L. 88, Do adq.
v. om.hored.; Cod. L. 2, L. 1

ly.

De ju. delib.; C. P.317; C. 0.
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334; Poth. Suc. e. 3, s.3,a.1
C. N, 718, [II. 277.]

64€. Mere conservatory
acts and those of supervision
and provisional administration
are not acts of acceptance, if
the title and quality of heir
havo not been assumed.—ff. L.
20, L. 78, Do adq. v. om. hered.;
Teb. Sue. 1.3,¢.8,8. 2, n. 4;
Poth. Sue. ¢. 3, s. 3, a. 1 Ser
318; Merl. Iéritier, s. 2,§ 1,

n. 3, 4, Accept. de succcs.n 2;
4l‘oul 348; C. N. 779. [II.217]

647. A gift, sale or_trans-
fer of his heritable rights made
by a coheir, either to a stranger
or to all or some of his cohcu-s,
implies, on his part, an acce
tance of the succession.—The
'same presumption results: 1.
From the renunciation made,

~ even gratuitously, by one heir

in favor of one or more of his
coheirs ; 2. From the renuncia-
tion made i in favor even of all
the coheirs without dxstmctlo'n,
if he receive .the price of his
renunciation.—ff. L. 24, De
adg. v. om. hered.; L. 6, De
reg. ju.; Poth. Vente, n. 530;
Sue.c. 3, ¢. 5,8.3,a.1;
Fr. 378; 2 Mal. 228 C. V’.180
[I1. 217

648. \Vhere the person to’

whom a succ¢ession has devolv-
ed dies without having re-
nounced or expressly or tacitly
accepted it, his heirs may ac-
cept or reject itin his stead.—
fi. L. 86, De adq. v.om. hered.;
Cod. L. 3, L. 19, De Jﬂ. delib. ;
Poth. Sue. ¢. 3, s. 2, C. O. t.
17, n. 41, 64; 6 P. Fr. 379,
380.; 2 Mal. 229 C. N. 78L
[II. 277.]

649, [If such heu's do not
- agree to accept or toreject the
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succession, it is held to be ac-
ceptcd under bencfit of inven-
tory.]—Poth. Suc. 135; N. D.
Adition d’héréd. § 4, Hcrédxté,
§10; 6 P. Fr. 380; 2 Mal. 229;
1 Chab. 5; 3 Marc. 149; 4
Conf. du C."n. 785, p. 57; C.
N.782. [IL.277.]

€50, A person of full age
cannot impugn his express or
tacit acceptance of a succes-
sion, unless such acceptance
has been the result of fraud,
fear or violence; he can never
disclaim it on the ground of
lesion only, unless the succes-
sion has become absorbed: or
notably diminished by the dis-
covery of a will which was
unknown at the time of the
acceptance.—ff. L. 22, De:adq.
v. om. hered; Cod. L. 4, De
rep. vel abst.; Lac. 576; 16
Guy. 501,2; 6 Poth. Com. n.
532, Suc. 138 9; 3 Far. 413;
6 P. Fr. 381; 2 Mal. 231; c.
N. 783. [I_I 277.]

SECTION ‘II.

Of renwnciation of succes-
- sions.’ ‘

" 651. Renunciation of a suc-
cession is not presumed; it is
effected by a notarial deed, or -
by a judicial declaration which
is recorded.—4 Fur. 52 --; Lac.
576; Poth. Sme. c. 3, s. 3,§3
C.0.t 17, n. 64, 5; Merl. Re-
nonciation, § 1, n. 3; C. N.~
784. [II.279. ] -
652. An heir whorenounces -
is deemed to have never. been
heir.—Poth. Sue. e. 3, 8. 2, al.
9,10, s. 4, § 4, Prop. n. 248,
261; C. N.785. {’ 279.7 -

653. The sha.re of a party
renouncmg accrues to lns (2



102

heirs. If he be alone, the
whole succession devolves to
the next in degree.—ff. L. 13,
De adq. v. om. hered.; L. 59,
L. 63, L. 66, Dc hered. inst.;
Cod. L. 4, De rep. vel abst.
hered. ; Poth. Suc. ¢. 3,s. 2, 4,
§ 4, Prop. n. 248, C. 0. t. 17,
n. 39, 67, Vente, n. 546; 6 P.
Fr. 385 ~-; 4 Toul.196; 2 Mal.
235; 3 Mare. 157 --; C. N.786.
[II. 279.] _

654. No one can take as
the representative of an heir
who has renounced. If the
party renouncing he the sole
heir in his degree, or if all his
coheirs have ‘renounced, the
children take in their own
right and inherit by heads.—
L. & B. let. R. c. 17; Che.
cent. 1, ¢. 22; Lepr. cent. 1, c.
23; 2Hen. 1. 4, q. 4; 6 P. Fr.
392; C. N. 787. [II. 279.]

655. The creditors of an
heir ‘who renounces, to the
prejudice of their rights, may
procure the rescission of such
renunciation, and afterwards
accept the succession them-
selves, in right of their debtor,
and in his place and stead.—
In such case the renunciation
is annulled only in favor of the
creditors who have demanded
the rescission, and merely to
the extent of their elaimg. It
is not annulled in favor of the
heir who has renounced.—ff. L,
6, De h. q. in fraud.; Poth.
Sue.c. 3, 8. 3, 2. 1,§2, C. O.
t.17, n. 4; 6 P. Fr. 394; C. N.
788. [II.279.]

656. An heir is never too
late to renounce the succession,
as long as he has not formally
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or tacitly accepted it.—Poth. -
Sue. 163, Com. n. 534, 544,
556, Intr. t. 10, n. 93 ; Lac.
577; 2 Mal. 238; C. N. 789.
[1IL. 279.]

657, An heir who has re-
nounced a succession may
nevertheless resume it, so long
as it has not been accepted by
another having a right to it;
but he resumes it in the state
in which it then is, and with-
out préjudice to the rights
which third parties have ae-
quired upon the property .of
such succession, by preserip-
tion or by acts validly made
while it was vacant. — Leb.
Sue. e. 3,s.3,a. 1, p. 136; C.
302; 2 Mal. 238; 6 P. Fr.
397; Poth. Sue. 136; C. N.
790. [1I.279.]

€658, No one can renounce
the suceession of a living per-
son, or alicnate the contingent
rights he may claim therein,
unless it is by contract of mar-
riage.—Lac. 570 -~ ; Poth. Sue.
c.1,s.2,2.4,§2, 3; c. 3,5
3,a.1,§2; 2Mal. 238 ; 2 Bous.
116 --; 3 Mare. 167; C. 1061;
C. N. 791. [II.281.]

659. Any heir who has ab-
stracted or concealed property
belonging to a succession for-
feits the right of renouncing it}
notwithstanding hissubsequent
renunciation he remains uncon-
ditional heir, without right to
claim any share in the pro-
perty abstracted or concealed.
—ff. L. 71, § 4, De adq. v. om.
hered. ; Poth. Sue. c. 3, a. 2, §
3, Com. n. 690, G.. 0. t. 10, n.
7, on a. 204 ; Merl. Recélé, n.
2; C.N. 792, [II 281.]
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SECTION ITI.

0f the formalities of accept-
ance, of benefit of inventory
anel “its effects, and of -
the obligations of the
Leneficiary heir.

660. In order to obtain
benefit of inventory the heir
is hound to demand it by a
petition to the court or to onc
of the judges of the court of
superior original jurisdiction
of the district in which the
sueeession devolved; this peti-
tion is procceded and adjudi-
cated upon in the manner and
form required by the Code of
(ivil Procedure.—Ser.314; Rod.
0.1667, . 95; 2Ed. & 0.104; 2
Beauh. 43; C. N.793. [IL. 281.]

661. [The judgment grant-
ing the petition must bhe re-
gistered " in the registry offlice
of the division in which the
suceession devolved.] — [IL.
251.] )
66G2. Such demand must be

preceded or followed by the

making of a faithful and exact
inventory of the property of the
suecession, before notaries, in
the form and within the delays
established by therules of pro-
cedure.—Ser. 314 ; Rod. 95 ;

Poth. Sue. 143, C. 0. t. 17, n.
. 48; 1 A. D. 305 --; C. N.794.

[11. 281.]

€63. The beneficiary heir
is also bound, if the majority
of the ereditors or other per-
sous interested require it, to
give good and suflicient security
for the value of the moveable
property. comprised in the in-
ventory, and for whatever
moneys, arising from the sale
of immoveables, he may then
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or thereafter have in his hands.
—1In default of such security,
the court may, according to
circumstanees, adjudge the
beir to have forfeited the
benefit of inventory, or order
that the moveables be sold and
that the proceeds, as well as
the other moneys of the sue-
cession which he may have in
hand, be deposited in court, to
be applied in discharging the
liabilities of the succession.—
Poth. C. 0. t. 17, n. 48; Lam.
24G; 2 Bous. 144 --; 2 Mal.
251; C. N.807. [II. 281.]
664. The “heir is allowed
threo months to make the in-
ventory, counting from the time
when the succession devolved.
—Ie has moreover, in order to
deliberate upon his aceeptance
or renunciation, a delay of forty
days, which begin to run from
the day of the expiration of tho
three months for the inventory,
or from the day of the closing
of the inventory, if it be com-
pleted within the three months.
—ff. L. 1, L. 2, L. 3, L. 4, Dc ju.
delib.; Cod. L. 22, § 2, 3, Do
ju. delib.; 0.1667,¢t.7,a.1-5;
Poth. Sue. e. 3, s. 5, C. 0. t.
17, n. 68; 6 P. Fr. 413; C. N.
796. [II. 281.] :
665. If however there be in
the succession articles of a
perishable natare, or of which
the preservation is costly, the
heir may cause them to be
sold, without thereby incur-
ring the presumption of having
accepted ; but such sale must
be made publicly, and after
the notices and publications -
required by the rules of proce-
dure.—f. L. 5, L. 6, D¢ jur..
delib; L. 20, D¢ adg. v. om,
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hered.; Poth. Suc. ¢. 3, s. 3, a.
2,§5; C. N.796. [II. 283.]

666G, During the delays for
making the inventory and de-
liberating, the heir cannot be
compelled to assume the cnali-
ty, nor can any scntence he
obtained against him; if he
renounce at or hefore the ex-
piration of the delays, the law-
ful costs he has incurred up to
that time arc chargeable to the
succession. — ff. L. 22, § 1,
De ju. delib.; Poth. Sue. ec. 3,
s. 5, C.0.1.17, n. 68; C. N.
797, [II.283.]

667, After the oxpiration
of the above delays, the heir
may, in case an action is
hrought against him, demand a
further delay, which the court
scized of the case may grant or
refuse, according to circum-
stances.—ff. L. 3, De jur. delib.;
0. 1667, t. 7, a.4; Poth. Suc.
c. 3, 8.5 C. 0.t 17, n. 70;
C. N.798. [II. 283.]

668. Costs of suit,
case of the preceding article,
arc chargeable to the succes-
sion, if the heir prove that he
had no knowledge of the death,
or that the dclays were insuf-
ficient, whether hy reason of
the situation of the property
or of the contestations which
have arisen; if he make no
such proof, he remains per-
sonally liable for the costs.—
Poth. 1. ¢.; 4 Toul. 353, 380;
C. N. 799.  [II. 283.]

669. The heir, neverthe-
less, after the expiration of the
delays granted by article 604,
and cven of that given by the
judge under article 0667, still
retains the power of making
an inventory and of becoming

in the
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heneficiary heir, if he have not
otherwise performed any act
of heirship, or if ho have not
been condemned, in his quality
of unconditional heir, by a
judgment which has become
final.—ff. L. 10, D¢ ju. delib.;
Cod. L. 19, c. t.; Poth. Sue. c.
38 3,a.1,2C. 0. t. 17, n.
46, 70; Merl. éritier, s. 2, 3,
§2,Suc.s.1, §5n.4;6P. Fr.
419 --; 2 Mal. 284--; C. N.
800. [II. 283.] .
670. An heir who is guilty
of concealinent, or who know-
ingly or fraudulently has omit-
ted to include in the inventory
any cffects of the succession,
forfeits the benefit of inven-
tory.—Cod. L. 22, § 10, 12, De
ju. delib; Nov. 1, e. 2, § 2;
Lap. let. II, n. 3; Poth. Suc. c.
3,5 3, a. 2,§3; Far. Testa-
ments, ¢. 3, s. 6, n. 189; 6 P.
Fr. 287; C. N. 801. [II. 283.]
671, The cffcct of benefit of
inventory is to give the heir
the advantage : .
1. Of being liable for the
debts of the succession only to
the extent of the value of the
property he has roceived from
it; '
2. Of not confounding his
private property with that of
the succession, and of retain- .
ing against the succession the
right of demanding payment of
his own claims.—ff. L. 22, De
ju. delib.; Poth. Com. n. 739,
Ob. 642, Suc. c. 3,s. 3, a. 2, §
1, 7,8, C. 0. t. 17, n. 49, 52;
Merl. Bénéfice d'inventaire, n.
15; 6 P. Fr. 287; C. N. 802. .
[II. 283.] ‘ ‘
672. The beneficiary heir is
charged to administer the pro-
perty of the succession, and
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must render an account of his
administration to the creditors
and legatees. He cannot be
compelled to pay out of his
private property unless he has
heen put in default to produce
his account and has failed to
falfil this obligation.— After
the verification of the account
he cannot he compelled to pay
ont of his private property
except to the extent of the
sums remaining in his hands.
—Leb., Sue. 1.3, c. 4, § 835
Poth. Suc. ¢.3,5.3,a.2§4,6,
C. 0. t. 17, n. 49, 54; 6 P. Fr.
4255 2 Mal. 249; C. N. 803.
[II. 283.]

673. In his administration
of the property of the succes-
sion the heneficiary- heir is
hound to cxercise all the care
of a prudent administrator.—
T.eb. Sue. 1. 3, . 5, n. 85; Fer.

(. C.on a. 342,21.1,§2, n. 24;

Poth. Sue. t. 3,¢. 3, a. 2,§4;
C. 1064, 1070; 6 P. Fr. 429;
C. N. 804. [II. 285.]

674&. If the beneficiary heir
causc the moveables of the suc-
cession to be sold, the sale must
be made publicly. and after
the notices and’ publications
required by the rules of pro-
cedure.—Ifhe produce them in
kind, he is liable only for the
depreeiation or the deteriora-
tion caused by his negligence.
—C. P. 344; Poth. Suec. c. 3, s.
20.2,§5C.0.t 17, 2.1, on
a. 342; 2 Bous. 142; 2 Mal.
2505 ¢. N.805. [II.285.]

675. With regard to the im-
moveables, if it become neces-
sary to sell them, the sale and
the distribution of ‘the price
arising from it, are proceeded
with in the manner and form
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followed with respect to the
property of vacant successions,
according to the rules laid down
in the following scction.—Cod.
L. 22, § 4, 5, 6, Do jur. delib,;
Poth. Suc. 1. ¢., C. 0. a. 343;
C.8. L. C. 88,s.10; C.371-3;
Merl. Bénéfice d’inventaire, n.
9 bis; 4 Toul. 385; 2 Mal. 29;
6 P. ¥r.431; C.N. 806. [II.
285.] . - )
676. The beneficiary heir,
before disposing of the pro-
perty of the succession, and
after having made the inven-
tory, gives notice of his quality
in the manncr established in
the Code of Civil Procedure.—
After two months from the
giving of the first notice, if
therz be no actions, seizures or
judicial contestations, by orhe-
tween the creditors or legatees,
the beneficiary heir may pay
the creditors and legatecs as
they present themselves.—If
there be actions, scizures or
contestations of which he has
received judicial. notice, he
can only pay according to the
directions of the court.—Poth.
Suec. ¢. 3,8.3,a.2,§6,C.0. t.
17, n. 50; C.N.808. [II.285.]

677. The beneficiary heir
may at all times:

1. Renounce the benefit of
inventory, either judicially or
by a notarial deed, to hecome
unconditional heir, upon giving
the same notices as when he
accepted ;

2. Render a final account in
court, upon giving. the same
notices as when he accepted,
and any other notices the
court may direct, in order to
be freed from his administra-
tion, whether he has legally
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paid, by order of the court
or extra-judicially, all the
debts  of the succession, or
whether he has duly paid
them to the extent of the full
value ho has received.—By
means of the discharge obtain-
ed from the court he may re-
tain in kind any property re-
maining in his hands which
forms part of the succession.
—Extension of preced. art.; C.
N. 808. [II.285.]

678. The beneficiary heir
may likewise, with the consent
of all parties interested, render
an amicable account without
judicial  formalities. — Poth.
Sue. c. 3,s. 4, a. 2; Lam. t. 43,
a.-13. [II. 287.]

679. If the discharge be
based upon the payment by the

" beneficiary heir of all the
debts, without, however, his
having paid out to the extent
of what he received, he is not
liberated as regards creditors
who present themselves with-
in three years from the dis-
charge, and shew satisfactory
causo for not having come for-
ward within the required de-
lays, but he is bound to satisfy
them so long as he has not
paid out the full valuc of what
he received.—Poth. Suc. 146 ;
C. N.809. [II..287.]

680. The discharge of the
heneficiary heir does not pre-
judico the claim of the unpaid
creditors against the legateo
who has received to their de-
triment, wunless the © latter
proves that they might have
been paid by using due dili-

genee, without his being left

answerable towards other erc-
ditors who rececived in licu of
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the claimant,—Poth. Suc. 146,
C. 0.t. 17, n. 51; C. N. 809.
[II. 287.]

€81, The cxpenses of seals,
if any have been affixed, of the
inventory, and of the account,
arc chargeable to the succes-
sion. —Cod. L. 22, § 4-6, De
jur. delib. ; Poth. Suc. c. 3, 5.’
3,8.2,§6, C. 0.t 17, n. 50;
C. N. 810. [IT. 287.]

682. The form and contents
of the account which the bene-
ficiary heir must render are
regulated by the Code of Civil
Procedure.—Poth. Suc. 146; C.
308. [II.287.] o

683. [In the collateral as
well as in the direet line, the
heir who accepts under benefit
of inventory is mot ecxcluded
by the one who offers to aceept
unconditionally.]—C. P. 342,
343 3 3 Lau. 186, 7; Poth. Suc.
152; Lam. t. 43, a, 14, 15; N.
D. Héritier bhénéficiaire, §.2.
[1I. 287.] ‘

SECTION IV,
Of vacant successions.

684. After the cxpiration
of the delays for making the
inventory and for deliberating,
if no one come forward to claim
a succession, if there be no
known heirs, or if the known
heirs have renounced, such -
succession is deemed vacant.
—Toth. Suc. 248, C. 0. t. 17,
n. 1; Guy. Curatour, 197;
Merl. Curatenr, § 3, n. 1; 6
P.¥r, 438; 2 Mal. 209; C. N.
811. [II.287.] )

685. Upon the demand of
any party interested, a curator
to such succession is named hy
the court or by one of the
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judges of the court of original
jurisdiction of the district in
which it devolves.— This ap-
pointment is made in the man-
ner and form prescribed by the
(‘ode of Civil Procedure.—ff. L.
1, L. 2, De cur.; Guy. Cura-
teur, 197; Merl. Héritier, § 2,
s.2; 6 P. Fr. 438; 2 Mal. 254;
C.N. 812. [II. 287.]
- 686, Such - curator gives
notice of his quality, is sworn,
and forthwith proceeds to -the
making of the inventory; he
administers the property of the
succession, exercises and ‘pro-
sccutes all the rights pertain-
ing to it, answers all claims
brought against it, and renders
an account of his administra-
tion.—ff. L. 2, § 1, Do cur.;
Guy. 1. e.; Merl. L ¢.; 4 Toul.
311-3; 2 Bous. 150-2; C. N.
813. [II. 289.]
€687, After the appointment
of the curator, if an heir or
legatee appear who lays claim
to the succession, he may cause
the curatorship to be set aside
for the future, and, upon proof
of his rights, may. obtain pos:
session, by means of an action
brought before the proper tri-
bunal.—Dorion & Denechaud,
n. 857, Quebee, 20 Feb. 1832.
[IL.289.] .. . -
6€8. The provisions of the
third section of this chapter as
to the form of the inventory,
the mnotices to be given, the
mode of administration, and
the accounts to be rendered by
beneficiary - heirs, apply. to
. curators of vacant i
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- CHAPTER FIFTH.
OF PARTITION AND RETURNS.

SECTION I.

Of the action of partition and
its form

689. No one can be com-
pelled to remain in undivided
ownership; a partition may
always be demanded notwith-
standing any prohibition or
agreement to the contrary.—
It may however be agreed or
ordercd that the partition shall
be deferred during a limited
time, if there be any reason of
utility which justifies the de-
lay.—ff. L. 24, Com. divid.;
Cod. L. 5, e. t.; Poth. Suc.
168, Com. n. 694, 697, 698,
Soeiété, n. 162-3-6, 197, C. O.
t. 17 n. 71,2; Merl. Partage, §
1,n.2,3;C. N. 815. [II.289.]

€90. Partition may be de-
manded cven though one of
the coheirs enjoys separately a
part of the property of the:
succession, if there have been
no act of partition, nor a suffi-
cient posscssion to acquire pre-
seription.—Cod. L. 21, De pac. ;
L. 4, Com. divid.; Poth. Soc. n.
166, Com. n. 698 ; Sue. 169,
C. 0. t. 17, n. 72; Merl. Pres-
cription,'s.. 3, § 3, 2.1,n.3; 2
Mal. 257; 7 P. Fr. 53 --; C.
N.816. [II.289.] -

691. Ncither the tutor of a
minor, nor the curator of an
interdicted person or of an ab-
sentee, can demand the parti-
tion of the immoveables. of a
which has devolved

—4 Toul. 400; 2 Delv. 36; 2
Bous. 131; G. N. 84 [IL
280.] -

9%

to such minor, interdicted per-
son or absentce, but he may ho
compelled to join init, and in

Isuch case the partition is ef-
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veted judieially, and with the
Caemalities required for the
alieaation of the property of
minors.~The tator or eurator
may however demand the final
partition of the moveables, and
the provisional division of the
immoveables of the suceession.
—Poth. Suc. ¢. 4, a. 1, § 2.
Com. n. 695,6, Pers. 6. s. 4, a.
3, Soe. n. 1645 C. 90, 91, 305;
C. N. 817, [1I.289.]

692. A husband may, with-
out the concurrence of his
wife, demand the partition of
the moveables or immoveables
which have acerued to her and
havefullen into the community.
Asto things which are excluded
from it, the husband cannot
demand their partition with-
out the concurrence of his
wife; he may however, if he
have a right to enjoy her pro-
porty, demand a provisional
division.—The coheirs of the
wife cannot demand a defini-
tive partition without suing
both husband and wife.—~Poth.
P. Mar, n. 83, 84, C. 0. t. 17,
n. 154, Suc. ¢. 4, 2. 1,§2; 7
P.¥r. 63 --; C. N. 818, [II.
289.]

693. If all the heirs he of
full age, be present, and agree,
the paxtition may be efiected in
such form and by such act as
the parties interested deem
proper.—[f any of the heirs be
absent or unwilling, if there be
among them minors or inter-
dieted persons, in all such cases
the partition can only be effeet-
ed judicially, and the rules laid
down in the snceceding articles
are to he followed.—If there be
several minors represented Ly
one tutor and having adverse
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interests, a special and sepa-
rate tator must bhe given to
cach, to represent him in the
partition.—Poth. Suc. ec. 4, a.
4; TP.Fr.163; 2 Mal.268; C.
N. 819, 838. [II. 291.]

694. The action of parti-
tion and the contestations which
arise in it are submitted to the
court of the place where the sue-
eession devolves, if it devolve
in Lower Canada; if not. to the
court of the place where the
property is situate, or of tho
domicile of the defendant.—It
is before this tribunal that
licitations and the proceedings
conneeted with them are to bo
effeeted.—7 P. Fr. 96; 2 Mal.
261; C.8. L. C.e.82,5.27; C.
N.822, [IL. 291.]

695, In the action of parti-
tion and its incidents the same
proceedings are had as in ordi-
nary suits, saving any modifica-
tions introduced by the Code of
Civil Procedure.~Poth. Suc. c.
4, a. 4; C.N. 825, [1I. 291.]

696. The valuation of im-
moveables is made by experts
who are chosen by the partics
interested, or who, upon the
refusal of such parties, are
officially appointed.~The re-
pert of the experts must declare
the grounds of the valuation,
it must indicate whether the
thing estimated can bo con-
veniently divided, and in what
manner, and must determine,
in caso of division, cach of the
portions which may be made
of it, and the value of such
portion.—Poth. Vente, n. 510,
Société, n. 168, Sue. c. 4, 5. 4,
C. 0. 17, n. 753; C. N. 824,
[II. 291.]

697. Each of the coheirs
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may demand his share in kind | 204, & a. 4, C. 0. .17, n. 174;

of the moveable and immove-
able property of the snceces-
sion 3 nevertheless, if there be
seizing or opposing ereditors,
orif the majority of the coheirs
deem a sale necessary to dis-
charge the liabilities of the sue-
eession, the moveable property
i publicly soldin the ordinary
manner. — ff. L. 26, L. 2%,
Fam. ereisc. ; Poth. com. n. 700,
Soe. n. 168, Sue. c. 4, a.4: 2
Toul. 371; C. N. 826. [II,
201,

698. If the immoveables
cannot convenicntly be divided
they must be sold by licitation
lefore the court.—Nevertheless
the parties, if they be all of full
age, may consent to the licita-
tion heing made hefore a notary
upon the choice of whom they
neree.—ff. L. 20, L. 30, L. 55,
Fam. ereisc.; Cod. L. 3, Com.
divid.; Poth. Com. n. 707,8, 710,
Vente, 516, Mar. 586, Soc. 171,
Sue. ¢. 4,0.4; TP. Fr.111--; C.
N.827. [IL 20L.]

699, After the moveable
and immoveable property have
heen estimated, and sold if
there be cause for it, the court
may send the parties before a
notary upon whom they have
agreed, or who has been offi-
ciully named if they do not
agreo in their choice.— They
aro to proceed, before such no-
tary, to the account to which
they are bound towards onc
another, to the formation of the
general mass, the composition
of tho shares and the fixing of
the compensation to be fur-
nished to cash of the coparti-
tioners. — Poth. Soe. n. 167,
168, 170, Suc. ¢. 4, a. 1, § 3, P

|

7P, Fr. 135--; C. N. 828. [IL
201.]

700. Each coheir returns
into the mass, according to the
rules hereinafter laid down,
the gifts made to him and the
sums in which he is indebted.
—Poth. Sue. ¢. 4, a. 1, § 3, a.
4, C. 0.17.,n. ;7 P, Fr.
137. 8; C. N. 829. [II. 293.]

701, If the return be not
made in kind, the -coheirs
entitled to it pretake an equal
portion from the mass of the
succession.—These pretakings
are made as much as possible
in objects of the same nature
and quality as those which are
not retarned in kind.—Poth.
Suc. ¢.4,2.2,§8,C. 0. t. 17,
n. 94; 4 Toul. 422; 2 Mal. 266:
7 P. Pr. 138-140 ; C. N. 830.
[1L. 293.]

702, After these pretak-
ings. the parties are to proceed
to the formation, out of what
remains in the mass, of as
many shares as there are
Y:trﬁt.ioning heirs or roots.—
Poth. Sue. c. 4, a. 4; 2 Mal.
266; 7 P. Fr. 140--; C. N,
831, [IT. 293.]

703. In the formation and
compuosition of the shares, the
separation of immoveables into
small parcels and the division
of industrial establishments is
to bo avoided a3 much as
possible ; it is also proper to
put into each share, if possible,
the samo quantity of move-
ables, immoveables, rights and
credits, of the same nature and
value.—ff. L. 53, Fam. ercisc.;
Cod. L. 7, L. 21, Com. divid.;
T. 11, Com. utri.; Poth. Com.
n. 701, Sue.c. 4, a. 4,C. 0. ¢
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17, n. 97; 4 Toul. 426; 2 Mal.

267; 7P, Fr. 141 --3 C. N
832, [1L 203.]
704. The incquality of

shares in kind, when it is
unavoidable, is to be com-
pensated by payment of the
differenco either in rent or in
money.—ff. L. 55, Fam. creise. ;
Inst. De off. jud. § 4; Poth.
Com. n. 701, al. 5, Soc. n. 170,
al. 2, Suc. e 4, a. 4, al. 17,
a. 5,§ 2, al. 1-3, €. 0. t. 17,
n. 97; 4 Toul. 426; 7 P. Fr.
148; C. N. 833. [IL. 293.]

705. The shares are to be
formed by onc of the coheirs,
if they can agree amongst
themselves in the choice, and
if he who is chosen accept the
office ; in the opposite case the
shares are to be formed by an
expert appointed by the court,
and are afterwards to be drawn
by lot.—Leb. Sue. L. 4, ¢. 1, n.
42;5 1 Desp. Soc. pt. 1, s. 4,
dist. 3, n. 8; Ren. C. P. t. Sue.;
Poth. Sue. . 4, a. 4, al. 5, 19,
20; 2 Mal. 267 ; 7 P, Lr. 154;
C. N. 8§34, [IL. 293.]

706. Before procceding to
draw, cach copartitioner is
allowed to propose his objec-
tions as to the formation of the
shares.—4 Toul. 423; T 1. Fr.
159; C. N. 835. [II.293.]

7G7. The rules laid down
for the division of the masses
to be apportioned are also to
be observed in the subdivisions
of the partitioning reots.—
Poth. Suc. ¢. 4, a. 1, § 15 2
Delv. 48; 2 Mal. 268; 7 P. Jr.
159,160 ; C. N. 836. [II.293.]

referred to a notary, contesta-
tions arige, he must draw up
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of the respective allegations of
the partics, and submit them
for the decision of the court
that appointed him. These
incidents are pr led upon
according to the forms pres-
cribed by the laws of proce-
dure.—i Toul. 422; 2 Delv.
49; 7 P. Fr. 161; C. N. 837.
[IL. 295.] ‘

7C9. Where licitation takes
place by reason of there heing
amongst the heirs absentecs,
interdicted persons, or minors,
even emancipated, it can only
be effected judicially, and with
the formalities preseribed for
the alicnation of the property
of minors.—Poth. Sue. c. 4, a.

43 C. 300, 689, 691, 1563 ; 2

Delvincourt, 47; P. Fr. 166;
C. N. 460, 81y, 839. [IL.
205.]

710. Every person, even a
relation, who is not entitled to
succeed to the deccased, and
to whom one of the coheirs has
assigned his right in the suc-
cession, may be excluded from
the partition, either by all the
coheirs or by one of them, on
being reimbursed the price of
such assignment.—Cod. L. 22,
L. 23, Mand. v. cont.; Leb.
Sue. 1.4, ¢. 2, 5.3, n. 66; Merl.
Droits Sue. n. 8-9 bis, 11 £ 12;
2 Mal. 271 ; 2 Chab. Suc. 319;
2 Bous. 181; 7 P. Fr. 170 ; C.
N. 841, [II.295.]

711. After the partition,

{each of the parties has a right

.to be put in possession of the

! titles helonging to the objects

! which have fallen to him.—The
708. If in the operations '

titles to a divided property re-

“main with him who has the

a’

greatest share in it, subject to

stateinent of the difiiculties and | the obligation of giving the
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nse of them, when required, to
the copartitioners interested
therein.—The titles common to
the whole inheritance are de-
livered to him whom the heirs
have chosen to be the deposi-
tary of them; subject to the
obligation of giving the use of
them to the other copartitioners
whenever required. If they
disagree in the choice, it is
made by the judge.—ff. L. 4,
L. 5, L. 6, Fam. ercisc.; L.
ult. De fi. inst.; Cod. L. 5,
Com. utri. ; Leb. Suc.l. 4, ¢c. 1,
n. 44,45 ; Poth. Suc.c.2,s.1,
2.2,§4; 2 Mal. 273; 7 P. Fr.

176; 4 Toul. 424, 430; 2 Bous.

183; C. N. 842, [IL.295.]

SECTION II.
Of returns.

712. [Every heir, even the
beneficiary heir, coming to a
succession, must return to the
general mass all that he has
received from the deceased by
gift inter vivos,directly or indi-
rectly; he cannot retain the gifts
made nor claim the legacies
bequeathed by the deceased,
unless such gifts and legacies
have been given him express-
ly by preference and beyond
his share, or with an exemption
from return.]—ff. L. 1, De coll.
bon.; Cod. L. 17, L. 20, De
coll.; C. P. 301-304; Leb. Sue.
1. 3, ¢. 6, s. 1; Poth. Suec. c. 3, s.
son1,§4; c 4, a.2,65 C. 0.
t. 17.n. 56, 76, 77; Merl. Rap.
aSue. §3,a.4,n.8; §4,0.2
u.11; 7 P. Fr. 224; C. N. 843,
[II.297.]

713. The heir may never-
theless, by renouncing the suc-
cession, retain the gifts or claim
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the legacies made to him.—
Cod. L. 17, L. 20, De coll. ; L.
25, Fam. ercise. ; Nov. 92, ¢. 1;
C. P, 307; 3 Lau.24; 0.1731.
a. 34; Poth. Suc. c. 4, a. 2, §
1, C. O. t. 17, n. 76; 2 Mal.
275; 7 P. Fr. 235; C. N. 8§45.
[1I. 297.]

714. [A donee who at the
time of the gift was not an heir,
but who at the time when the
succession devolves is entitled
to succced, is bound to return
the gift, unless the testator has
exempted him from doing so.—
Poth. Suc. 0. 4, a. 3, §2; 2
Mal. 276; 7 P. Fr. 238; C. N.
846. [II. 297.)

715, Gifts and legacies made
to the son of a person who, at
the time when the succession
devolves has become entitled
to succeed, are subject to be
returned.—The father coming
to the succession of the donor
or testator is bound to return
them.—ff. L. 6. D¢ coll; C. P,
306; 3 Lau. 23; C. 0. 308;
Leb. Sue. 1. 3, ¢. 6, s. 2, n. 45;
Poth. Suc. c.4,a.2, §4; a. 3,
§2; 1 Arg 490; Lam. Arr. t.
44, a. 4; Poc. 490; P. Fr. 240,
241; 2 Mal. on a. 847; C. N.
847, [1I.297.]

716. A grandson coming to
the succession of his grand-
father is bound to return what
has been given to his father,
although he should renounce
the succession . of the latter.—
Cod. L. 19, De coll.; C.P. 308;
Leb. L. 3, c. 6, s. 2, n. 46; Poc.
r. 12, p. 268 ; 1 Arg. 491; .
Lam. t. 44, a 7; C. N. 848,
[II. 297.)

717, The obligation to re-
turn the gifts and legacies
made during the marriage,



9

112
cither to the consort who is

" entitled to suceced, or to the
other consort alone, or to hoth,
depends upon the interest of
the heir who is capable of suc-
cecding and the advantage he
derives therefrom, aceording to
the rales laid down in the title
concerning marriage covenants,
as to the effect of gifts and
legacies made to the con-
sorts during marriage.—Poth.'
Suc. ¢. 4. a. 2, § 4, al. 6-13;!
a. 3, §2, al. 24; Merl. Rapport
A Sue. § 6, n. 4; 7 P.Fr.
248 --; 2 Mal. 278; C. N.
S48, [II. 297.)

718. Return is only made
to the succession of the donor
or testator. — Leb. pt. 2, p.
130; Poth. Suec.c. 4, a.2,§ 4,
al. 6-13, C. 0. t. 17, n. 84; 2
Mal. 279; 7P. Fr. 254; C. N.
850. [II.297.]

719. Whatever has been
laid out for the establishment
of one of the coheirs, or for the |
payment of his debts must be !
returned.—Cod. L. 20, De coll. ; |
Bar. ad L. 1, § 15, De coll. n.
4-6; Loy. Offices, c. 6, n. 25,
26, 50, 58 ; Lac. Rapport, s, 3,
n. 10; Poth. Sue. 180 ; Lam. t.
44, . 13-17; 2 Mal. 279; 7 P.
Fr. 256 -- ; 4 Conf. du C. 88;
Chau. Obs. Coll. 213; C. N.
851. [II. 299.]

720. The expenses of nour-
ishment, maintenance, educa-
tion and apprenticeship, the
ordinary expenses of equip-
ment, of weddings, and custo-
mary presents, are not subjeet
to he returned.—ff. L. 1, §15,
16, De coll.; L. 20, § 6, L. 50,
Fam. ercisc.; Lac. Rapport, s.
3; Poth. Sue. e. 4, p.180--; Lam.
t. 44, 2. 17; G N, 852, [I1.299.]
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721, The same rule applies
to the profits which the heir
may have derived from agree-
ments made with the deceased,
if at the time atwhich they are
made they do noi confer an in-
direct advantage.—ff. L. 36, L.
38, De cont. empt.; Cod. L. 3,
L. 9, De cont. empt.; Poth.
Sue. 180 --5 Cho. C. AL L. 3, ¢.
1, t. 4, n. 5; 2 Mal. 281 -~;7 P,
Fr. 270, 275; C. N. 833. [IL
299.]

722. The profits and inter-
est of the things subject to be
returned are due only from the
day when the succession de-
volves.—ff. L. 5, De dot. coll.;
Cod. L. 20, De coll. ; C. P. 309;
Poth. Sue. c. 4, a. 2, § 3; Poc.
r. 15, p. 227; Lam. t.44, 2. 29;
Merl. Rapport. § 4, a. 2, n. 18;
C. N. 836, [IT.299.]

7283. Returns are due only
from coheir tocoheir ; they are
not due to the legatees nor to
the creditors of the succession.
—ff. L. 1, De coll.; Poth. Suec.
c. 4, 0.2,§06,C.0.t. 17 n. 88;
Poc..r. 9, p. 225; 7 P. Fr. on
a. 857, p. 301 ; C. N. 857. [IIL
299.

724. Returns are effected
either in kind or by taking less.
—C. P. 304, 305; 3 Lau. 20,
21, r. 16; Poc. r. 10, p. 226 ; C.
N.838. [LL 299.]

725. The return or move-
able property is only made by
taking less; it cannot he re-
tarned in kind.—Leh. Sue. 1.
3, ¢.0, 5. 3; Fer. C. P.a. 306;
Dup. C. P. L 3§, c. 6,5, 3; Poth,
Sue.c. 0. 2,87, C. 0. .17,
n. 40; Bas. C. Nor., Arr. 9 Dee.
16535 2 Mal. 290; 4 Conf. du
C. 10L--; 7 P. Fr. 290; C. N.
868, [IL. 299.]
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726. The return of moncy !
received ix alzo made by tak-
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Lac. 555: C. N. 861,2. [IL. 301.]
730. The donee or legatee

iz less in the money of the | muxt. on the other hand. ac-
seeession, Lo ease of insufli- ! count for the injuries and de-

cieney the donee or legatee .

may dispense with the return
of money, by abandoning a
proportionate  value in the
moveable property, or in de-
fanlt of moveable property, in
the immoveables of the succes-
sion.—Fer, . P. a.305; Path.
Oh.; Tac.534; 7 P. Fr. 294, n.
4765 2 Chab. 550; C. N. 869.
[IT. 299.]

727. An immoveable given
or  bequeathed, which  has
perished by a fortuitous event;
and without the faunlt of the
donee or legatee, is not subject
to he returned.—ff. L. 2, §2,
De eoll. 5 T, 40, De cond. indeb.;
1. 58, De leg. ; Lae. 555 ; Poth.
Sue. ¢. 4, 2. 2,§7, C. 0. t. 17,
n. 915 Leb. Sue. 1. 3, ¢. 6, . 3,
n.40; 2 Mal. 283 7 P. Fr. 276;
C. N. 855. [IL.299.]

728. |As to immoveables,
the donce or legatee may at
his option return them in all
cases, ocither in kind or by
taking loss according to valua-
tion].—C. P. 305; C. 0. 306;
3 Lau. 20, 21 ; Poth. Sue. c. 4,
2§78 € 0.t 17 n
1945 Lae. 554; C. N. 858, 839,
860, [iTf. 201.]

729. If the immoveable be
returned in kind, the donee or
legatee has a right to be reim-
bursed the expenditures made
upon it;those which were neces-
sary, conformably to the rules
established by artiele 417, and
those which were unnccessary,
nceording to article 582.—Poth.

teriorations which have dimin-
ished the value of the immove-
able returned in kind, if they
result from his own act or from
that of his representativés.—
This rule does not apply if
they have been caused by a
fortuitons event, and without
his or their participation.—
Poth. Mar. n. 576. Sue. c. 4, a.
2,§ 7 C.O.t 15 n 78, t. 17,
n. 91; Lac. 535; C. N. 863.
[II. 301.]

731. [When the return is
made in kind, if the immove-
able returned be hypothecated
or encumbered, the coparti-
tioners may require the donco
or legutee to discharge it from
such hypothee or incumbrance ;
if he fail to do so, he can only
return by taking less. —The
parties may however agree that
the return shall be made in
kind ; this is effected without
prejudice to the claims of the
hypothecary ecreditors, which
are charged in the partition of
the succession to the party
making the return.J—Leb. Suc.
1. 3, c. 6, s. 4; Poth. Suc. c. 4,
a.2,§6,al. 1,2, C.O. t. 17,n,
92; Lac. 556; 2 Mal. 288;: 7
P. Fr. 306 ; + Conf. du C. 46;
C. N. 865. [IL. 301.]

732. The coheir who returns
an immoveable in kind may
retain possession of it until ho
is effectively reimbursed the
sums due to. him for dis-
bursements and ameliorations.
—Poth. Suc. ¢. 4, 1. 3,§7; O.

Mar. n.577,Sue. c. 4, a. 2, § 7, 1 1657, t. 27, a. 9; 1 Rog. 811;
C.0. t. 17,n.92,97; C. 0.306; { C. N. 867. [II. 301.]
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733. The immoveables re- !
maining in the succession are ;
estimated according to their
condition and value at the!
time of the partition.—Those !
which are subject to return, or :
which have heen returned in i
kind, whether they have been |
givenor bequeathed, are to be i
estimated according to their .

value at the time of the parti- |

tion, aceording to the condition
in which they were at the time !
of the gift, or, as to legacies, |
at the time when the succes- !
sion devolved; regard being !
had to the provisions contain-
ed in the preceding articles.—
Poth. Suc. ¢. 4, a. 2,s. 7, C.
0. t. 17, n. 95; Lac. 555; C. N.
860, 861. [LI. 301.]

734. The moveable things
found in the succession, and
those which are returned as
being legacies, are likewise
estimated according to their
condition and value at the time
of the partition, and those
which are returned as having
been given, according to their
condition and value at the time
of the gift.—Poth. Sue. ¢. 4, a.
2,§7, C. 0. t.17, n. 90; Lac.
555; 4 Conf.du C. 101; 2Mal.
290; 7 P. Fr. 200; C. N. 868.
[IX. 303.]

SECTION 1II.
Of payment of debts.
735. An heir who comes
alone to the succession is bound
to discharge all the debts and
liabilities.—The same rule ap-
plies to a universal legatee.—
A legatee by general title is
held to contribute in propor-

tion to his share in the succes-
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sion.—A particular legatee ig
bound only in case of the in-
sufficiency of the other pro-
perty, and is also subject to
hypothecary claims  against
the property bequeathed ; sav-
ing his recourse against those
who are held personally.—Cod.
L. 2, L. 7, De her. et act.; L.
I, L. 2, Si un. ex plur.; C. P.
45 Co 0. 360; 3 Lau.
141 -~ ; Poth. Sue. ¢. 5, a. 2,
al. 1, €. 0. t. 17, n. 108, 126,
Test. ¢. 2,81, §2; D. on a
870, p. 194; C. N. 870, 871.
[1I. 303.]

736. 1t there bo several

®

- heirs or several universal lega-

tees, they contribute to the
payment of the debts and
charges, each in proportion to
his share in the succession.—
Author. under art. 735; C. N.
870, 871. [II. 303.]

737. A legatec under gen-
eral title, who takes concur-
rently with the heirs, contri-

butes to the debts and charges

in the sume proportion.—C. P.
334; Poth. Suc. c. 5, a. 2, Test.
¢ 2,51,§2; C.N.871. [IL
303.] .
738. The obligation re-
sulting from the preceding ar-
ticles is personal to the heir
and universal legatees, or lega-
tees under general title; it
gives a dircet action, against
cach of them respectively, to
the particular legatees and to
the creditors of the succession.
—ff. L. 80, De pign. act.; Cod. .
L.2, L. 7, De her. act.; Poth.
Sue. ¢. 5, a. 3, § 1, Test. ¢. 5, s.
3,a.2; C. N.873. [IL 303.]
739. In addition to the
personal action, the heir and
universal legatee, or legateo
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under general title, are held
hypotheearily  for  whatever
claims affect the immoveables
included in their share ; saving
their recourse against those
who are personally liable, for
their share, according to the
rules applicable to warranty.—
. P 8335 3 Lau. 144; Poth.
yp. ¢.2, s 2, §1,C. 0.1.16, n.
1205 C.N. 871, 878. [II. 303.]

740. An heir or universal
legatee, or a legatee under
eeneral title, who, not being
personally bound, pays the
hypotheeary debts charged up-
on the immoveable included in
his share, becomes subrogated
in all the rights of the creditor
against the other coheirs or
colegatees for their share ; con-
ventional subrogation cannot
in such a case have a greater
ceffect ; saving the rightsof the
heneficiary heir as creditor.—
Cod. L. 22, De ju. delib.; C.P.
5335 3 Lau. 144; Poth. Suc. e.
don.d, alo 9,105 2Mal. 2965 7
P, Fr. 351,25 2 Dem. on 0. 875 ;
C. N. 875. [II. 303.]

741. A particular logatec
who pays an hypothecary debt
for which he is not liable in
order to free the immoveable
bequeathed to him, has his re-
course against those who take
the succession, cach for his
share, with subrogation in the
same manner as any other
erson acquiring under parti-
cular title.—ff. L. 57, De leg. ;
Poth. Suc. e. 5, s. 5, 2. 4, n. 2,
Test. 8. 3, § 3, n. 6; 2 Mal.
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colegntees, by rcason of an
hypotheeary debt, the liability
of such as are insolvent is
divided rateably among all
the others, in proportion to
their respective shares, — ff.
L. %6, I.. 39, De fid. ct mand.;
L. 76, De solut.; 2 Mal. 296 ;
7 P. Fr. 353; 4 Toul. 541;
C. N. 876. [1L. 305.]

743. The creditors of the
deceased and his legatees have
a right to a separation of the
property of the succession from
that of the heirs and universal
legatees, or legatees under
general title, unless there is
novation. This right may be
exercised as long as the proper-
ty exists in the hands of the
latter, or upon the price of the
sale, if it be yet unpaid.—fI. L.
1, De separ.; Cod. L. 2, De
bon. auctor. jud.; Poth. Suc.
e. 5, n. 4, al. 4,18, 22, 24, 32,
C. 0. t. 17, n. 127; Merl. S¢-
paration de patrim. § 5, n. 6 ;
2 Mal. 297, 8; 7 P. Fr. 357~
368, especially 361; C. N.87S-
880. Il_'II. 305.]

744, The creditors of the
heir or legatee are not'allowed
to claim this separation of pro-
perty, nor to exercise any
right of preference, aguinst
the creditors of the succession.
—f. L. 1, § 2, De Sep. ; Leb.
Sue. 1. 4, ¢. 2, 5. 1; Poth. Sue.
c. 5, a. 4, al. 32, 34, C. O. t.
17, n, 130; 2 Mal. 298; 7 P.
Fr. 366, 7; 2 Chab. 647 ; C.N.
881, [II. 305.]

745, The creditors of the

205; 7 P. Fr. 347--; C. N.|suceession and those of the co-

§74. [II. 305.]

742, In the event of heirs
or legatees exercising their re-
course against their coheirs or

partitioners have a right to be
present at the partition if they
require it.—If the partition he
made in fraud of their rights,
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they may attack it in the same
manner as any other act made
to their detriment.—L. & B.lct.
R. n. 20, 21; Leb. Sue. 1. 3, c.
8, s. 2, n.'23, 28; C. N. 865,
§82. [II. 305.]

SECTION IV.
Of the cffeets of partition
and of the warranty of
shares.

746. Each copartitioner is
deemed to have inherited alone
and  dircctly all the things
comprised in his share, or
which he has obtained by licit-
ation, and to have never had
the ownership of the other pro-
perty of the succession.—ff. L.
20, L. 44, Fam. crcise.; Cod.
L. 1, Com. utri; Poth. Ob. n.
445, Com. n. 140, 711, 713,
Vente, n.' 631, Soc. n. 179,
Sue. e. 4, 2. 5, § 13 2 Mal.
330; C.N. 883. [II. 305.]

747. Every act having for
its object to put an end to in-
division amongst coheirs and
legatees is deemed to he a par-
tition, although it should pur-
port to be a sale, an exchange,
a transaction, or have reccived
any other name.—Cod. L. 20,
De trans.; 0. April, 1560; 2
Arr. de Bon. 1. 3,t.13,¢. 3;
Pap. 1. 36, t. 7, a. T; Poth.
Soe. n. 174, Sue. ¢. 5, a. 0, p.
216 ; De I/IL 1. 3, max. 3 ;
Merl. Transaction, § 5, n. 13;
C. N. 888. [II.305.]

748. The copartitioners
are respectively warrantors
towards each other for all
disturbances or cvictions pro-
ceeding from-a cause anterior
to the partition.—Such war-
ranty does not take place if
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the kind of cviction suffered
have heen excepted by some
provision of the act of partition;
it ceases if the party suffer
eviction through his own fault.
—if. L. 20, L. 25, L. 33, Fam.
ereise. ; Cod. L. 14, c. t.; L.
77, De evic.; Loy. Gar. des
rentes, c. 3, n. 3 ; Poth. Vente,
n. 633, Soc. n. 178, Com. n.
716-718, 723, 724, C. 0. t. 17,
n. 98, 99, Suc.c. 4,a.5,§3;2
Mal. 300-2; C. N. 884. [II
305.

749, Each of the coparti-
tioners is persenally hound, in
proportion to  his share, to
indemnify his coheir for theloss
cansed to him by the cviction.
—If onc of the copartitioners
be insolvent, the portion for
which he is liable must be
divided rateably among all the
solvent coheirs, according to
their respeetive shares.—Cod.
L. 1, L. 2, 8 un. ex pluar.;
Poth. Com. n. 170, al. 1, Vente,
n. 635, C. 0. t. 17, n. 98, 100,
Sue. c. 4, a. 5, § 3, al. 22, 23,
20; 2 Mal. 302; C. N. 885.
[IL. 307.]

. 750. There is no warranty.
against the insolvency of the
debtor of a claim which has
fallen to one of the coheirs, if
such insolvency do not oceur
until after the partition.—
Nevertheless, there is an action
of warranty in the case of a
rent, when the debtor of it has
become insolvent at any time
sinee the partition ; unless-the
loss arises from the fault of the
party to whom the rent was
allotted.—The insolvency of
debtors which exists .at the
time of the partition gives rise -
to warranty in the same manner
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as eviction.—ff. L. 74, De evie.,
L. 4, De her. v. act. vend.;
Leb. Sue. 1. 4, ¢. 1, n. 66 ; Poth.
Com. n. 723, al. 3, 5,12, Vente,
n. 634, Suc. c. 4, a.5,§ 3, al.
25, 28, 29 ; Lac. Partage, . 4,
n.2; 7 P.Fr. 374; 2 Mal. 303;
C.N.886. [II.307.]

SECTION V.
Or rescission in matters of
partition.

751. Partitions may he re-
scinded for the same causes as
other contracts.—[Rescission on
the ground of lesion takes placo
in the case of minors only,
according to the rules declared
in the title Of Obligations.]—
The mere omission of an object
helonging to the succession
does not give rise to the action,
of rescission, but only gives a
right to a supplement of the
act of partition.—C.1001-1012;
Cod. L. 1, Q. met. causi ; Poth.
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0Ob. n. 35, Vente. n. €36, Soc. n.
174, Com. n. 713, Suc. c. 4, a.
6, al. 1, 2; Merl. Lésion, § 6;
2 Mal. 303-5; C. N. 887, 889.
[TII. 307.]

752. When it hecomes ne-
cessary to decide whether there
is lesion, the value of the
objects at the time of the
partition is to he considered.
—Cod. L. §, De resc. vend. ;
Leb. Suc. 1. 4, ¢. 1, n. 59; C.
N.890. [IL 307.]

753. The defendant in an
action of rescission of partition
may atrest its progress and pre-
vent the bringing of another, by
offering and delivering to the
plaintiff the supplement of his
share in the succession, either
in money or in kind.—Cod. L.
2, De resc. vend.; Leb. Suc. 1.
4, c. 1. n. 62, n. 61; Dum. P.
a. 33, gl. 1, n. 42 ; Poth. Suc. c.
4,a.6; 2 Mal. 307; 7 P. Fr.
I 378; C. N. 891. [II. 309.]

TITLE SECOND.
OF GIFTS INTER VIVOS AND BY WILL.

CHAPTER FIRST.
GENERAL PROVISIONS.

754. A person cannot dis-
pose of his property by gra-
tuitous title, otherwise than by
gift inter vivos or by will—ff.
L. 1, de don. ; ‘1 Ric. Don.pt. 1,
n.43; Poth. Don. 437, a. prél. ;
1J.A.238; TN.D.2; C. N.
893. [II. 309.] ‘

755. Gift inter vivns is an
act by which the donor divests

himself, by gratuitous title, of
the ownership of a thing, in
favor of the donce, whose
acceptance is requisite and
renders the contract perfect.
This aceeptance makes it ir-
revocable, saving the cascs
provided for by law, or a valid
resolutive condition. — Poth.
Th; L. 15 L.9; 1.19,§ 2,
de don.; L. 69, de reg. ju.; 1
Rie. pt. 1, n. 16; 2 Bour. 77,
105, 119; 2 Lam. 351; Guy.
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Don. 164, 173; 7 N. D. 8, 49;
C. N. 894. [IL 309.]

756. A willis an act of gift
in contemplation of death, by
means of which the testator,
without the intervention of the
persen benefited, makes a free
disposal of the whole or of a
part of his property, to take
cffect only after his death, with
power at all times to revoke it.
Any aceeptance of it purport-
ing to be made in his lifetime
is of no effect—ff. L. 1, de mort.
causi don.; L. 1, qui test.;
1 Rie. pt. 1, n. 37, 41, 82; Dom.
Test. t. 1, 8. 1, n. 4; Guy. Don.
164, Tost. 99; TN, D. 6, 7;
C. N.8§95. [II. 309.]

757. Certain gifts may be
made irrevocably inter vivos
in a contract of marriage, to
take effect, however, only after
death. They partake of gifts
inter vivos and of wills, and
are treated of specially in the
sixth scction of the second
chapter of this title.—0. D. a.
15; €. N.897. ([LI.300.]

758. Every gift made so as
to take cffect only after death,
which is not valid as a will, or
as permitted in a contract of
marriage, is void.—1 Ric. pt.
1, n. 43; Guy.Don. 212; 0.D.
a. 15; Poth. Don. 442 2 Lam.
350 ; C. N. 943, 947, [IL
309.]

759. The prohibitions and
restrictions as to the capacity
for contracting, alicnating or
acquiring, cstablished else-
where in - this code, apply to
gifts inter vicos and to wills,
with the modifications contain-
ed in the present title. [IL.
309.] i

760. Gifts inter vicos or by
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will may be conditional.—An
impossible condition, or ‘one
contrary to good morals, to
law, or to public order, upon
which a gift inter vives de-
pends, is void, and renders
void the disposition itself, as
in other contracts.—In a will
such a condition is considered
as not written, and does not
annul the disposition.—ff. L.7,
de pact. dot.; L. 15, § 1, ad
leg. Fal.; L. 1, de cond. ob
turp.; L. 3, de cond. ct dem.;
Cod. L. 1, L. 2, L. 3 de don. q.
sub modo ; 1 Ric. p. 1, n. 1044;
Dom. Test. t. 1, . 8, n. 1,183
Guy. Don, 173, 198; 5 N. D.
113-5; 7 Id. 9; Tr. Don. n.
212 --; Poth. Ob. n. 204, Test.
329 ; C. 1080 ; C. N. 900,
1172. [IL 311.]

CHAPTER SECOND.
OF GIFTS INTER VIVOS.

SECTION IT.

-Of the capacity to give and to

reeeive by gift inter vivos.

761. All persons capable of
disposing freely of their pro-
perty, may do so by gift eater
wivos, save the exceptions es-
tablished by law.—C. P. 272;
Poth. Don. 438; 1 Rie. pt. 1,
n. 126; Guy. Don. 169; 7 N.
D. 23; Tr. Don. n. 509; 6§
Toul. n. 52; C. N. 902. [IL
311.] .

762. Gifts purporting to bo
inter vivos are void, as pre-
sumed to be made in contem-
plation of death, when they
are made during the supposed
mortal illness of the donor,
whether it be followed or not
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by his death, unless circum-
stances tend to render them
valid.—If the domor recover,
and.leave the donee in peace-
able possession for a consider-
able time, the nullity is covered.
—C. P. 277; 1 Ric. pt. 1, n.
§7--; 2 Bour. Don. t. 4,c. 2,
n. 1-3; Poth. Don. 439; 7 N.
D. 25 --. [II 311.]

763. Minors cannot give
inter  wvivos, even with the
assistance of their tutors, un-
less it be by their contract of
marriage, as provided in the
title Of Obligations.—Emanci-
pated minors may nevertheless
give moveable articles, accord-
ing to their condition and
means, and provided they do
not materially affect their
capital.—Tutors, curators and
other administrators cannot
give the property entrusted to
them, except things of mode-
rate value, in the interest of
their charge.—The necessity of
a wife being authorized by her
hushand applics to gifts inter
rivos, whether for giving or
for receiving.—Public corpora-
tions, even these having power
to alicnate, besides tho special
provisionsandformalities which
concern them, cannot give gra-
tuitonsly without the sanction
of the authorities to whomthey
are subject and of the main
body of corporators ; those
who administer generally for
corporations may nevertheless
give alone, within the limits
above defined as to tutors and
curators. — Private corpora-
tions may give inter vivos in
the same manner as indivi-
duals, with the consent of the
main body of corporators.—C.

438,439 ; Guy. Dor. 169, 170
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P. 272; Poth. Pers. 615, Don.
Bour. Don. t.1,¢. 5, n.8; 7"
N.D.23; Tr. Don. n. 586 --,
593; C. N.903, 904, 1095. [II.
311.]

764. [The prohibitions and
restrictions respeeting gifts and
benefits bestowed by future
consorts in case of second
marriages no longer exist.]J—
C. P. 279 ; Poth. Don. 447; 1
Ric. 61, n. 700, 1; 2 Bour. 197;
C. N. 1098, [II. 313.]

765. All persons capable of
succceding and of acquiring
may receive by gift inter vivos,
saving any exception estab-
lished by law, and subject to the
necessity of legal aceeptance
by the donee, or by a person
qualified to aceept for him.—
Poth. Don. 438, 445, 456 ; Guy.
Don. 169 ; 7 N. D. 33 ; Tr. Don.
n. 509; C. N. 902. [II. 313.]

766. Corporations may ac-
quire by gift inter vivos, as by
other contracts, such property
as they are allowed to possoss.
—C. 358; C. N. 910. [II.
313.]

767. Minors become of age,
and persons who have been
under the control of others,
cannot give inter vivos to their
former tutors or curators, so
long as their administration
actually continues and they
have not rendered their ae-
count ;. [they may however
give to their own ascendants
who have exercised these
offices.]—C. P. 276; Poth. Don. .
450; 1 Ric. pt. 1, n. 457-465;
Guy. Incapacité, 108; 7 N. D.
34; C.N.907. [II. 313.]

768. Gifts inter vivos made
in favor of tho person with
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whom the donor has lived in
concubinage, or of the inces-
tuous or adulterine children
of such donor, are limited to
maintenance. — [This restric-
tion - does not apply to gifts
made in a contract of marriage
entered into hetween the con-
cubinaries.—Other illegitimate

children may receive by gift.

inter vivos like all other per-
sons.]—Rie. Don. pt. 1, n.
408 --; 0. 1629, a. 132; Guy.
Incapacité, 99 ; Merl. Concu-
binage, n. 2, 3; 7 N. D. 34; C.
N. 908. [II.313.]

769. [Gifts inter vivos made
in favor of the priests or
ministers of religion having
the spiritual direction of the
donor, of the physicians and
others attending him with the
view of restoring his health, or
of the advocates and attorneys
engaged in lawsuits in his
behalf, cannot be set aside by
mere presumption of law, as
defective by reason of undue
influence or want of consent.
The presumption in this case,
as in all others, must be estab-
" lished by facts.]—1 Rie. pt. 1,
n. 498 --; Guy. Incapacité,
107 ; Poth. Don. 454, 5 ; C. N.

909. [II. 315.]
770. The prohibition
against consorts benefiting

cach other during marriage by
acts dnter vivos is set forth in
the title concerning marriage
covenants.—C. N. 1099. [IL.
315.]

- 771. The capacity to give
or to receive inter vivos is to be
considered relatively to the
time of the gift. It must exist
at each period, with the donor
and with the donee, when the
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gift and the acceptance are
effected by different acts.—It
suffices that the donece be
conceived at the time of the
gift or when it takes cffect in
his favor, provided he he after-
wards born viable.—1 Ric. pt.
1, n. 790, 1; Poth. Don. 455, 6 ;
C. N. 906. [II. 315.]

772. The favor given to
contracts of marriage renders
valid the gifts thercin made to
the children to he born of the
intended marriage.—It is not
necessary that the substitute
should be in existence at the
time of the gift by which the
substitution is ereated.—1 Ric.
pt. 1, n. 869,870; 2 Bour. 113;
Poth. Don: 455 ; 7 N. D. 34, 53;
C. N.1081. [II. 315.]

773. A gift inter vivos of
the property of another is void;
it is however valid if the donor
subsequently become proprie-
tor of it.—Guy. Don. 173; 1
Th. Des. 192 ; Poth. Don.
486. [II. 315.] :

774. Dispositions made in
favor of persons incapable of
receiving are void, whether
they are concealed under the
form of onerous contracts, or
executed in the name of per-
sons interposed.—The ascend-
ants, the descendants, the
presumptive heir at the time
of the gift, and the consort of
the incapable person are held
to be interposed, unless rela-
tions of kindred, or of services
rendered, or other circum-
stances tend to destroy the
presumption. — This nullity
takes place even when the
person interposed survives the

erson who is incapable.—1 -
ic. pt. 1, n. 708 --; 2 Bour.
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82--, 93; Guy. Avantage, 715;
AN.D. 545--;71d.34; 1 Th.
Des. 200 ; C. N. 1099, 1100.
[IL. 315.]

775. [Children of a de-
ceased. person cannot claim
legitim in consequence of gifts
made by him tnter vives.]—C.
P. 298; Guy. Légitime, 201 ;
Poth. Don. 511; C. N. 913.
[II. 317.]

SECTION II.

Of the form of gifts and of
their acceptance.

776. Deeds containing gifts
inter vivos must under pain of
nullity be executed in notarial
form and the original thercof
be kept of record. The accep-
tance must be made in the
same form.—Gifts of moveabhle
property, accompanicd by de-
livery, may however be made
and aceepted by private writ-
ings, or verbal agrecments.—
Gifts validly made out of
Lower Canada, or within its
limits but in certain localities
excepted by statute, need not
be in notarial form.—0. 1539,
a. 133; Déel. Febr. 1549 ; Sal.
0. p. 45; 3 Fer. C. P.1089; O.
1731, a. 1, 2; Poth. Don. s. 2,
a.4; 2 Bour. 107, 123; Guy.
Don. 178; 7 N. D. 55; C.S. L.
C.c.38; C.N.931. [II 319.]

777. 1t is cssential to gifts
intended to - take effect inter
vivos that the donor should ac-
tually divest himself of his
ownership in the thing given.
—[The consent of the parties

is sufficient, as in sale, without.

the necessity of delivery.]—
The .donor may reserve to him-
self the usufruct or precarious

121

possession, or he may pass tho
usufruct to onme person, and
give the naked ownership to
another, provided he divests
himself of his right of owner-
ship.—The thing given may be
claimed, as in the casc of sale,
from the donor whko withholds
it, and the donee may demand
the rescission of the gift in de-
fault of its being delivered,
without prejudice to his dam-
ages in cases where he may
claim them.—[If without re-
servation of usufruet or of pre-
carious possession, the thing
given remain unclaimed in the
hands of the donor until his
death, it may be revendicated
from his heirs, provided the
decd has been registered dur-
ing the lifetime of the donor.]
—The gift of an annuity creat-
ed by the deed of such gift, or
of & sum of money or other in-
determinate thing which the
donor promises to pay or to de-
liver, divests the donor in the
sense that he becomes the deb-
tor of the donee.—C. P. 273-5;
ff.0.9,§3,L.2,§6; L. 6, de
don. ; 1 Ric. pt. 1, n. 896, 903,
919, 920, 930, 948, 953, 953,
967; 0. D. a. 15; Poth. -Don.
464--; 2 Bour. 112; Guy.
Don. 175, 178, 179, 180, 185;
C. N. 899, 938, 949. [II. 319.]
778. Present property only
can be given by acts inter vivos.
All gifts of future property by
such acts are void, as made in
contemplation of death. Gifts
comprising hoth. present and
future property are void as to
the latter, but the cumulation
does not render void the gift of
the present property. — The .
‘prohibition contained " in this
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article does not extend to gifts
made in a contract of marriage.
—1 Ric. pt. 1, n. 1024 ; Poth.
Don. 467-9; 0. D. a. 3,4, 15;
Sal. on do. 35,6; 7 N. D. 39,
50; 2 Bour. 119; C. N. 943.
[II.321.]

779. A donor may stipulate
for the right of taking back
the thing given, in the event
of the donee alone, or of the
donce and his descendants
dying before him.—A resolu-
tive condition may in all cases
be stipulated, cither in favor
of the donor alone, or of third
persons.—The right to take
back, or any other resolutive
right, is exercised in cases of
gitt in the same manner‘and
with the same effects as the
right of redemption in the cuse
of sale.—Cod. L. 2, de don. g.
submod.; C.P. 275; Poth. Ob.
n 72, 73; 0.D.a.15; C. 1029;
14 Merl. Q. 368, 378; Tr. Don.
n. 1263 -- ; Archambault vs.
Archambault, S. C. Montreal ;
C. N. 951, 952, [II. 321.]

780, A gift may consist of
a person’s whole property, and
it is then universal; or of the
whole of the moveable or immo-
veable property, of the whole
of the property of the matri-
monial community or of any
other universality, or of an
aliquot portion of such proper-
ty, and is in such cases a gift
by general title; or it may be
limited to things particularly
described, andis then a giftby
particular title.—1 Rie. pt. 1,
n. 1656; 2 Bour. 102; Gay.
Don. 170 ; Poth. Don. 456; 7
N.D. 36. [IL 32L.]

781. The abandonment or
the partition of present proper-
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ty is considered as a gift inter
vivos, and is subject to the
same rules.—The same dispo-
sition cannot be made in con-
templation of death in an act -
inter vivos, except by means of
a gift inserted in a contract of
marriage, such as is treated of
in the sixth scction of this
chapter.—Cons. of a. 754, 757;
7N.D.81; C. N.1075. [II.
321

782. It may be stipulated
that a gift inter vivos shall be -
suspended, revoked,or rednced,
under conditions which do not
depend solely upon the will of
the donor. --If the donor reserve
to himself the right to dispose
of or to take back at pleasure
some object included in the gift,
or a sum of money out of the
property given, the gift holds
good for the remainder, but is
void as to the part reserved,
which continues to belong to =
the donor, except in gifts by
contract of marriage.—~C. I.
273, 274; 0. D. a. 16 ; Poth.
Don. 463,4; 1 Rie. pt. 1, n.
984 --, 1032, 1033, 1038, 1039,
1044--; 1 Th. Des. 199 ;
7N. D. 49, 81 --; C. N. 946,
947. [II. 323.] :

783.All gifts inter vivos sti-
pulated to be revocable at the
mere will of the donor are
void.—This does not apply to
gifts made by contract of mar-
riage.—C. P. 273, 274; 1 Ric.
pt- 1, . 970; C. N. 944, 947.
[I1. 323.] :

784, Gifts inter vivos of
present property are void if
they arc made subject. to the
condition of paying cther debts
or charges than those which
exist at the time of such gifts,
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" or than those to come, the na-
ture and amount of which have
been expressed and defined in
the deed or in the statement

-annexed to it.—This article
does not apply to gifts by con-
tract of marriage.—1 Riec. pt.
1, n. 1027, 1029; 7 N. D. 49;
0. D. a. 16 ; Poth. Don. 463,4;
C.N. 945, 947. [II. 323.]

785. The causes of nullity
and prohibitions declared in
the last three preceding articles
and article 778, take cffect not-
withstanding all stipulations
or renunciations by which it
may be sought to evade them.
—1 Rie. pt.1,n.1000; 7 N. D.
44, [II. 323.]

786. [Unless some special
law requires it, a deed of gift
need not be accompanied by a
statement of the moveable pro-
perty given; the legal proof of
its nature and quantity de-
volves upon the donee.]—1 Ric.
pt. 1, n. 963-5; Guy. Don.174;
0.D. a. 15; 7T N. D. 40; C.
N. 948, 1085. [II. 323.]

787, Gifts dater vivos do
not bind the donor nor produce
any effect until after they are
accepted. If the donor be not
present at the acceptance, they
take effect only from  the day
on which he acknowledges or
is notified of it.—Ric. Don. pt.
1, n. 834-6 ; Guy. Don. 171; 1
N.D.87. [IL 323.]

788. [The acceptance of a
gift need not bé in express
terms. It may be inferred
from the deed or from circum-
stances, among which may be
counted the presence of the
donce to the deed, and his
signature.]—This acceptance
is presumed in a contract of

10
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marriage, as well with regard
to the consorts as to the future
childrer. In gifts of moveable
property this presumption also
results from the delivery—Ric.
Don. pt. 1, n. 838, 842, 869,
890, 891; Guy. Don. 171, 2; 7
N.D.8l; 11d.87. [II.325.]
789, Gifts inter vivos may
be accepted by the donee him-
self, authorized and assisted if
so it be, as in other-contracts;
minors, persons interdicted for
prodigality, and those to whom
an adviser has been judicially
appointed, may also accept un-
assisted, saving their right to
be relieved; tutors, curators’
and ascendants may accept in
behalf of minors, as laid down in
the title Of Minority, Tutorship
and Emancipation, and curators
appointed to interdicted per-
sons may also accept for such
persons. — The “persons who
compose a corporation or ad-
minister for it may also aceept
gifts in its behalf.—Rie. pt. 1,
n. 844, 5; 2 Bour. 120, 1 ; Guy.
Don. 171.; 1 N. D. 89, 90;
C. N. 933, 934, 935. [II. 325.]
790. In gifts inter vivos in
favor of children born and to
be born, where such gifts may
be made, the acceptance by
those who ‘are born, or by a
qualified person for them, holds
good for the others not yet born,
if they avail themselves of it. |
—1 Rie. pt. 1, n. 870. [IL
325.] o
791. The acceptance may
be subsequent to the deed of
gift; butit mustbe made dur-
ing the lifetime of the donor;
and while he is still capable of
giving.—Poth. Don. 460 ; Tr.
Don. n. 1102 ; Rie. Doun. pt. 1,
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n.792; C. N. 932. [II. 325.]
792. [Minors and interdict-
ed persons cannot be relieved
from the aceeptance orrepudia-
tion made in their name by a
qualified person, if it have
been previously authorized by
a judge, upon the advice of
a family council. With these
formalities the acceptance is
as effectnal as if it were made
by a person of age, in the full
- -exercise of his rights.]—Guy.
Don. 172; Fer. Tutelles, 291;
C. N. 942. [II. 325.]

793. Deeds of gift may be
executed subject to acceptance,
without the donee being there-
in represented. Anacceptance
purporting to be made by the
notary, or other person not
authorized, does not render
the gift void, but it is without
effect, and the confirmation by
the donee can only avail as an
acceptance from the time at
which it takes place.—1 Ric.
pt. 1, n. 866, 878, 835; 2Bour.
129; 0. D. a. 5; Poth. Don. e.
t.; Guy. Accept. 99, Don. 171
0. 1539, a. 133. [II. 325.]

794. Gifts cannot be accept-
ed after the death of the donee
by his heirs or representatives.
—Lem. 372; 2 Bour. 123 ; Poth.
Don. 457 --. [IIL. 325.]

SECTION III.
Of the cffect of gifts.

795, [Gifts inter vivos of
present property when they
are accepted, divest the donor
of and vest the donee with the
ownership of the thing given,
as in sale, without any delivery
being necessary.]—1 Rie. pt.
1, n. 899, 900, 902; .2 Bour.
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109 -- ; Poth. Ob. 44, Don.
485, 7; Guy. Don. 179; 7 N.
D. 39 --; C. N.938. [II.327.]

796. Gifts do not by the
mere cffect of law give rise to
any obligation of warranty on
the part of the donor, who is
deemed to give the thing only
in so far as it belongs to him.
—Nevertheless if the cause of
eviction arise from the indch-
tedness or the act of the donor,
he is obliged, though he have
acted in good faith, to reim-
burse the donee who has paid
to free himself ; unless the
latter be bound to make such
payment in virtue of the deed
of gift, either by law or hy
agreement. — Warranty. to a
greater or less extent may be
stipulated in gifts, as in any
other contracts.—2 Bour. 106,
137; A. D. Garantic, n. 17;
Poth. Don. 485,6; 7N. D. 22;
1 Th. Des. 192. [II.327.]

797. A universal donce
inter vivos of present property
is personally liable for all the
debts due by the donor at the
time of the gift.—A donce by
general title inter vivos of such
property is personally liable
for such debts in proportion to
what he receives.—C. P. 334;
1 Rie. pt. 1, n. 1514, 1063;
Poth. Don. 487-9; 2 Bour. 137;
7N. D. 11-13; Tr. Don. 2415
i. f. [IL 327.]

798, Nevertheless the donee,
by whatsoever title, may, if
the things given be sufficiently
particularized in the- gift, or if
he have made an inventory,
free' himself from the debts of
the donor by rendering an
account and giving up all that
he has received.—If ho be sued
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hypothecarily only, he may,
like any other possessor,
frec himself by abandoning
the immoveable hypothecated,
without prejudice to the rights
of the donor, towards whom he
may bhe bound to make the
payment.—Poth. Don. 489 ; 2
Bour. 137, 8. [II. 327.]

799. A donee by particular
title Znter vivos is not personally
liable for the debts of the
donor. In case of an hypo-
thecary action he may abandon
the immoveable charged, like
any other purchaser.—Poth.
Do7n.437; 2 Bour. 137,8. [IL
327.

8]00. The obligation to pay
the debts of the donor may be
extended or limited by the deed
of gift, subject to the legal
prohibitions concerning future
and uncertain debts. — The
right of the creditor in such
case .against the donee per-
sonally, beyond that which re-
sults from the law, is governed
by the rules set forth as to
delegation and indication in

“matters of payment in the title
Of Obligations.—1 Rie. pt. 1,
n. 1028; 7 N. D. 12. [IL
327.] o

801. The exception of par-
ticular things, whatever may
be their number or value, in a
universal gift or a gift by gen-
eral title, does not exonerate
the donee from payment of the
debts.—7 N. D. 11. [II. 329.]

802. The creditors of the
donor have a right to demand
the separation of his property
from that of the donee, when-
ever the latter is liable for the
debt, according to the . rules

" laid down in the preceding
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title as to such separations in
matters of succession. [II.
329.]

803, If at the time of the
gift, and deduction being made
of the things given, the donor
were insolvent, the previous
creditors, whether their claims
are hypothecary or not, may
obtain the revocation of the
gift, cven though the donce
wereignorant of the insolvency.
—In the case of insolvent
traders, gifts made by them
within three months previous
to the assignment, or the writ
of attachment in compulsory
liguidation, "are voidable, as
presumed to be fraudulent.—
1 Rie. pt. 1, n. 749--; C.
1032 --. [IL 329; IIL. 379.]

SECTION IV.

Of registration as regurds
gifts inter vivos in
particular.

804. Registration of gifts
inter vivos in the offices estab-
lished for the registration of
real rights, takes the place of
the inscription in the offices of
the courts which is abolished. -
—Gifts of immoveables must
be registered in the office of.
the division in which they are
situate ; gifts of moveable pro-
perty, in the office of the divi-
sion where the donor resided
at - the time of the gift.— .
1539, 2.132; 0O.Mou. a. 58; O.
D.a. 23; C. 8. L. C.c. 37, s.
28,29; C.N.939. [II.329.]

805. The effect of the regis-
tration of gifts inter vivos and
of the neglect of such registra-
tion, is regulated, as to immo-
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veables and real rights, by the
general laws concerning the
registration of such rights.—
Beyond this the registration of
gifts is required particularly
in the interest of tho heirs and
the legatees of the donor, his
creditors and all others inter-
ested, according to the follow-
ing rules.—O0. D. a.27; C. S.
L.C.ec.37, s. 1. [IL 329.]

806. All gifts nter vivos,
of moveable or immoveable pro-
perty, even those which are
remuneratory, must be register-
ed; save the exceptions con-
tained in the two following
articles. The donor himself
cannot set up the want of regis-
tration, neither can the donee
or his heirs ; but it may be set
up by any person entitled to
do so under the general regis-
try laws, by the heir of the
donor, by his universal or his
particular legatees, by his
creditors, even though they
be posterior and mot' hypo-
thecary, and by all other per-
sons interested in having the
gift declared void.—O0. Mou. a.
58; 1 Riec. pt. 1, n. 1231--; O.
D. a. 20, 27; 2 Bour. 128;
Guy. Don. 187; C. N. 941.
[II. 329.] )

807. Gifts made in the direct
line by contract of marriage,
arc not affected by want of re-
gistration further than they
may be under the gencral
registry laws.—All other gifts
in contracts of marriage, even

. between future consorts, or in
contemplation of death, and all
other gifts in the direct line,
remain subject to registration
in the same manner as gifts in
general—1 Rie. pt. 1, n. 1107,
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1123; 2 Bour. 132; 0. D. a.
19, 22, 28. [II.331.].

808. Gifts of moveable
effects, whether universal or
particular, are exempt from
registration when they are fol-
lowed by actual delivery and
public possession by the donee.
—1 Rie. pt. 1, n. 1151, 2; 2
Bour. 134. [II. 331.] -

809. Gifts are subject to
the rules concerning registra-
tion of real rights contained in
the eighteenth title of this book,
and are no longer subject to the
rules which governed inscrip-
tionsin the prothonotary’s office.
—C. 8. L.C.¢. 37,5.1,9. [IL
331.] S :
810. The donor is not liable
for the consequences of the
want of registration, although
he have bound himself to effect
jt. — Married women, minors
and interdicted persons can-
not be relieved from the failure
to register the gift, but they
have their recourse 'against
those who mneglected to effect
such registration.—Husbands,
tutors, administrators, and
others whose - duty it is to
attend to such registration,
cannot avail themselves of

‘the absence of it.—1 Ric. pt.
1, n. 1172, 1238, 1239 --; 2

Bour. 128, 9; 0. D. a. 18,
30-32; Guy. Don. 188; C. N.
940, 941, 942. [IL.331.]

SECTION V.
Of the revocation of gifts.
811. Gifts inter vivos ac-
cepted arc liable to be revoked :-
1. By reason of ingratitude
on the part of the donee; <
2. By means of the resolu_tive
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condition, in cases where it may
be validly stipulated ;

3. For the other legitimate
causes by which contracts may
be annulled, unless some parti-
cular exception is applicable.—
Ced. L. 2, L. 8, do cond. ob caus.
dat.; L. 1, L. 8, L. 10, de rev.
don.; L. 1, L. 2, L. 3, de don.
¢. sub mod.; C. 991 --, 1006;
0. D. a. 39; Poth. Don. 489 --,
502 --; 1 Rie. pt. 1, n. 557,
664 --, 1044 --; 2 Bour. 138,
142,149, 151; 7 N. D. 52, 53;
C.N. 953, 956. [II.333.]

812, [In gifts, the subse-
quent birth of children to the
donor does not constitute a re-
solutive condition, unless it is
so stipulated.]J—Ric. Don. pt.
1, n. 565, 574, 603 --, 648--;
Id. Rév: des don. 55, 56; 0.D.
39--; Poth. Don. 48Y--; 2
Bour. 142-4,7,8; C. N. 960-
966. [II. 333.]

.813. Gifts may be revoked
by reason of ingratitude, with-
out a stipulation to that effect :

1. Ifthedonee havo attempt-
ed the life of the donor;

2. If he have been guilty
towards him of ill usage,
crimes, or grievous injuries ;

3. If he refuse him main-
tenance, regard being had to
the nature of the gift and the
circumstances of the parties.—
Gifts by contract of marringe
are subject to this revocation,
and so are remuncratory or
onerous gifts in so far as they
exceed the value of the services
or of the charges.—Cod. L. 10,
De revoe. don.; Poth. Don.
502--; 2 Bour. 138,9; Guy. In-
gratitude, 228 ; ‘C. N. 955,
956, 959. [IL.333.] ‘

814. The demand of revo-

10%
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cation on the ground of ingra-
titude must he made within a
year from the date of the of-
fence imputed to the donee, or
within a year from the day
when such offcnce became
known to the donor.—Such re-
vocation cannot be demanded
by the donor against the heirs
of the donee, nor by the heirs
of the donor against the donec
or his heirs, unless the action
has been commenced by tho
donor against the donee him-
self, or unless, in the sccond
case, the donor died within
a year after- the offence was
committed or became known to
him.—Cod. L. 10, de rcvoc.
don.; Ric. pt. 1, n, 704 --, 730;
2 Bour. 140 ; Poth. Don, 502-9;
C. 2262; C. N. 955-957. [II.-
333.]

815. Revocation on the
ground of ingratitude does not
prejudice alienations made by
the donee, nor hypothees or
other charges created by him,
previously to the registration
of the judgment of revocation,
when the purchaser or creditor
has acted in good faith.—In
cases of revocation on the
ground of ingratitude the
donce is condemned to restore
the thing given, if it be stillin
his possession, together with
its fruits from the date of the
judicial demand; if he have
alienated itsince such demand,
he is condemmned to restore

what it was worth at the time -

of the demand.—Ric.- Don. pt.
3. n. 714 --; 2 Bour. 141 ; Guy.
Révocation, 702 -- ; Poth. Don.
507,8; C. N. 955, 956, 958.
[II. 335.] .
816. [Gifts cannot be re-
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voked by reason of the non-
fulfilment of obligations enter-
ed into by the donce, as charges
or otherwise, unless the revo-
cation is stipulated in the deed ;
and such revocation is subject
in all respeets to the same
rules as the dissolution of sale
in default of payment of the
price, without the necessity of
any preliminary condemnation
obliging the donce to the ful-
filment of his obligations.]—
The stipulation of all other re-
solutive conditions when legal-
ly made has the same cffect in
gifts as in other contracts.—
Ric. pt. 3, n. 1044; Guy. Don.
198; 7. N. D. 9; C. N. 953,
956. [II. 335.]

SECTION VI.

Of gifts by contract of mar-
riage, whether of present
property or made in
conteinplation of
decith.

817. The rules concernng
gifts inter vivos apply to thosc
which are made by contract of
marriage, with such modifica-
tions as result from special
provisions.—C. N. 1081, 1092.
[II. 335.]

818. Fathers and mothers,
and othor ascendants, relations
in general, and even strangers,
may, in a contract of marriage,
give to the future consorts or to
one of them, or to the children
to be born of their marriage,
even with substitution, the
whole or a portion of their pre-
sent property, or of tho pro-
perty they may leave at their
doath, or of both together.—
Rie. pt. 1, n. 1027; 2 Bour.
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113,6 ; Guy. Don. 212; Poth
Mar. n. 25 0. D. a. 17; 7
N.D.81--,91,92; C. N.943,
1082, 1084, 1089. [II.335.]

819. Subjeet to the same
rules, when particular excep-
tions do mnot apply, fature
consorts may likewisc, by their
contract of marriage, give to
each other, or one to the other,
or to tho children to be horn
of their marriage, property
either present or futurc.—Ric.
pt. 1, n. 364; 2 Bour. 113--;
0.D.a.17; TN. D. 81 --5 C.
N. 943, 1091. [IL. 335.]

820. Owing to the favor of
marriage and the interest
which future consorts may
have in arrangements made
in favor of third persons, it
is lawful for relations, for
strangers, and for the future
consorts themselves, to mako
in a contract of marriage
whereby the future consorts or
their children are benefited by
the same donor, all gifts what-
socver of prosent property to
third partics, whether rela-
tions or strangers.—For. tho
salie reasons, the ascendants
of a future consort may, in a
contract of marriage by which
he also is benefited, make gifts
in contemplation’ of death.in
favor of his brothers or sisters.
All other gifts in contemplation
of death made in favor of third
partics are void.—Leh. Suc. L
3,¢.2,n.12,13; 0. D, 2.17;
Sal. on 0. D. 43; Anouilh,
Inst. cont. 38, 39; C. N. 943.
[TI. 335.] .

821. Gifts of present pro-
perty by contract of marriago
are, like all others, subject to. .
acceptance. inter vivos. Tho .
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acceptance is presanied in the
cases mentioned in the second
section of this chapter. Third
partics not present to the deed
may accept separately, either
hefore or after the marriage,

gifts made in their favor.—.

Rie. pt. 1, n. 869, 875; Guy.
Don. 172 ; 0.D. a. 10, 12, 13;
7N.D.81; C.N.1087. [II.
335.]

822. Gifts by contract of
marriage of present or future
property are valid, even as
regards third parties, only in
the cvent of the wmarriage
taking place. If the  donor
or the third party. who has
accepted the gift die before
the marriage, the gift is not
void, but remains suspended
by the condition that the
marringe will take place.—
Cod, L. 24. de nupt.; Bril.
Don. n. 191 ; Poth. Com. intr.
n. 17 ; Tr. Don. 2471 --, Mar.
90; C.N. 1088. TIIL. 335.]

828. Gifts of present pro-
perty by contract of marriage
cannot he revoked. by the
donor, even as regards third
parties benefited who have not
yet accepted, unless for legal
grounds, or by reason of a
resolutive  condition validly
stipulated.—@Gifts .in contem-
plation of death, made by such
acts, are irrevocable in so far
that the donor, .without legal
grounds or.a valid resolutive
condition, cannot revoke them,

nor dispose of the given pro--

perty by gift inter vivos or by
will, unless it is 'in small
amounts, by way of recompense
or otherwise. He remains
_ nevertheless owner in other

respects of the property thus
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given and may dispose of it hy
oncrous title and for his own
benefit. Even if the gift in
contemplation of death be
universal he may acquire and
possess property and dispose of
it under the foregoing rostric-
tions, and may contract, other-
wise than by gratuitous title,
obligations which affect the -
property thus given.—Poth.
Don. 469 ; Guy. Inst. cont.
393--; 7 N. D. 85 --; Tr. Don.
2348--; C. N.1083. [II.335.]

824, It may be stipnlated
that a gift, either of present
property or in contemplation
of death, made in a contract of
marriage, shall be suspended,
revocable, reducible, or subject
to changeable or indeterminate
reservations and rights of re-
sumption, although the effect
of the disposition depend upon
the will of the donor. If, in
the case of reservations and
of a right of resumption, the
donor do not exercise his right,
the donee retains the full bene-
fit of the gift to the exclusion
of the heir of the donor.—Ric.
pt. 1, n. 1015; 7 N. D. 82; O.
D. a. 17, 18; Poth. Don. 469 ;
C. N. 944, 946, 1086, 1089, 1093.
[II. 335.]

825. Gifts by contract of
marriage may be mado sub-
ject to the charge of paying
the debts due by the donor at
the time of his death, whether
they arc determinate or not.—
In universal gifts or gifts by
general title of future property,
or of present and future. pro-
perty together, this' obligation

falls on the donee without sti-

pulation to that effect, for the
whole.or in proportion to what
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he receives.—0. D. 2. 17 ; Poth.
Test. 469; 7 N. D. 91--; C.
. N.947, 1084. [II. 337.]

826. The donec however,
after the death of the donor,
in gifts made wholly in con-
templation of death, and so
long as he has not otherwise
accepted, may. free himself
from the debts by renouncing
the gift, after making an in-
ventory and rendering an ac-
count, and by giving back any
property of the donor remain-
ing in his possession, or which
he may have alicnated or mixed
up with his own.—Poth. 1. e.;
0. D. 1. c. [II 337.]

827. In cumulative gifts
of present and future property
the donee may also, after the
death of the donor and solong
as he has not accepted other-
wise the gift in contemplation
of death, freec himself from the
debts of the donor other than
those for which he is liable
under the gift inter vivos, by
renouncing in the same manner
the gift in contemplation of
death, to restrict himself to
the present property given
him—Author. under two prec.
arts.; C. N. 1084. [II. 337.]

828. The donee may also
at the same time renounce the
present property and free him-
self from all liability, by mak-
ing an inventory, rendering an
account, and returning the pro-
perty given, in the manner
provided in respect of gifts in
general.—C. 798, [II. 337.]

829. Notwithstanding the
rule which excludes repre-
sentation in the matter of
legacies, gifts in contempla-
tion of death made in favor
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of future consorts or of one of
them, by their ascendants or
other relations, or by strangers,
are always, in the event of the -
donor surviving the consort
benefited, presumed to be mado
in favor of the children to he
horn of the marriage, unless it
is otherwise provided. — The
gift becomes extinet if when
the donor dies neither the con-
sorts or consort benefited, nor
any children of theirs be living,
—Lcbh. Sue. 1. 3, c.2, n. 33-36;
Lac. Donation, 8. 7; 7 N. D.
85, 6; 4 Mare. n. 282-285; C.
N.1082. [II. 337.]

830. Gifts incontomplation
of death made by contract of
marriage, may be cxpressed in
the terms of a gift, of an ap-
pointment of heir, of an assign-
ment of dowry or dower, of a
legacy, or in any other terms
which indicate the intentions
of the donor.—5 N. D. 544; C.
N.967. [IL 337.]

CHAPTER THIRD.
OF WILLS.

SECTION I.

Of the capacity to give and fo
receive by will.

831, Every person of full
age, of sound intellect, and -
capable of alienating his pro-
perty, may dispose of it freely
by will, without distinction as
to its origin or nature, cither
in favor of his consort, or of cne
or more of his: children, or of .
any other person capable of °
acquiring and possessing, and
without reserve, restriction, or
limitation; saving the prohibi- *
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tions, restrictions, and causes
of nullity mentioned in this
code, and all dispositions and
conditions contrary to public
order or good morals.—C. P.
292; C. S. L. C.c. 34,s.2; C.
N.90L. ([II. 339.]

832. The capacity of mar-
ried women to dispose of pro-
perty by will is established in
ihe first book of this code, in
the title Of Marriuge.—~C.184;
(. N.905. ([II.341.]

8383. Minors, [even of the
ago of twenty years and over, ]
whether emancipated or not,
are incapable of bequeathing

any part of their property.—C.:

P. 293, 294, 296 ; Ric. pt. 1, n.
160 -- ; 2 Bour. 297; Poth.
Test. 334 ; Guy. Test. 105; C.
S. L. C.c. 34,5.2; C. N. 903,
904, [II. 341.]

834. Tutors and curators
cannot bequeath property for
the persons under their con-
trol, either alone, or conjointly
with such persons.—DPersons
interdicted for imbecility, in-
sanity or madness -cannot dis-
pose of property by will. The
will of a prodigal made sub-
sequently to. his interdiction
may be confirmed or not ac-
cording to circumstances and
the nature of the dispositions.
—A person to whom an adviser
has been judicially appointed,
whether at his own request or
upon an application for his
interdiction, may validly dis-
pose of property by will.—Guy.
Conseil Judiciaire; Id. Prodi-
gue; Id. Interdiction, 703; A.
D. Test. 713; Nov. 39, of Emp.
Leo.; Poth. Test. 335; C. N.
901, . [II. 341.]

8835. The capacity of the
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testator is considered relatively
to the time of making his will;
nevertheless a will made pre-
viously to a condemnation from
which civil death results, is
without effect if the testator die
while he is under the ecffect of
such condemnation. — Rie. pt.
1, n. 797-9; Guy. Test. 123;
Poth. Test. 332. [II. 341.]

8836. Corporations and per-
sons in mortmain can only re-
ceive by will such property as
they may legally possess.—C.
S. L. C.c. 34,s.3. [IL 341.]

837, Minors and interdicted
or insane persons, though inca-
pable of bequeathing, may re-
ceive by will.—Ric. pt. 1, n.
126; 2 Bour. 156, 298; Poth.
Test. 337 ; Guy. Légataire, 45;
C. N.906. [II.341.]

838. The capacity to re-
ceive by will is considered re-
latively to the time of the death
of the testator ; in legacies the
effect of which remains suspend-
ed after the death of the testa-
tor, whether in consequence of
a condition, or in the case of a
legacy to childrennot yet born,
or of a substitution, this capa-
city is considered relatively to
the time at which the right
comes into effect. — Persons
benefited by a will need riot be-
in existence at the time of such
will, nor be absolutely des-
cribed or identified therein. It
is sufficient that at the time of
the death of the testator they
be in existence, or that they be
‘then conceived and subse-
quently born viable, and bo
clearly known to be the persons
intended by the testator. Even
in the case of suspended lega-
cies, alrcady reterred to in
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this article, it suffices that the
legatee be alive, or conceived,
subject to the condition of being
afterwards born viable, and
that he prove to be the person
indicated, at the time the
legacy takes effect in his favor.
—2 Rie. Don. 102; 2 Bour.
299; Guy. Légataire, 44-6, 53 ;
C. N. 906. [II 34L]

839. As regards testamen-
tary dispositions, the legal pre-~
sumptions of undue influcnce
and want of will, arising from
the relation of priest or minis-
ter, physician, advocate or
attorney, in which the legatce
stands towards the testator,
have been.. destroyed by the
introduction of the absolute
freedom of disposing of pro-
perty by will.  Presumptions
in these cases are to be estab-
lished as in all others.—C. S.
L. C. c. 34, s.1; C. N. 909.
[II. 343.]

SECTION II.
Of the form of wills.
. 840, Dispositions in - con-
templation of death made of a
person’s whole property, or of
part thereof, in legal form by
will or codieil, and whether
they are expressed in the terms
of an appointment of heir, of a

gift, of a legacy, or in other:

terms indicating the intentions
of the testator, take effect
according ‘to the rules herein-

after laid down, as universal | 379

legacies, legacies by general
title, or as particular legacies.
—Poth. Test. 314, 5; C. N. 967,
1002, [II. 343.1

841. Two or more persons
cannot make a will by one and
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the same act, whether in favor
of third persons or in favor of
one another. — 0. T. a. 77;
Merl. Test. s.1,§1, a.1; Rie.
345 ; 2 Bour. 311; 17 Guy. 135;
C.N. 968. [IT. 343.]

842, Wills may be made:

1. In notarial or authentic
form ; .

2. In the form required for .
holograph wills ;

3. In writing and in pre-
sence of witnesses, in the form
derived from the laws of Eng-
land.—C. S. L. C. c. 34, s. 3;
Ric. pt. 1, n. 1482-4; Guy.
Test. 141; 14 Geo. 3, ¢.3,8.10;
C. N. 969. [II 343.]

843, [Wills in notarial or

‘guthentic form are received

before two mnotaries or before
anotary and two witnesses ; the
testator, in their presence and
with them signs the will or de-
clares that he.cannot do so,
after it has been read to him
by one of the notaries in pre-
sence of the other, or by the
notary in presence of the wit-
nesses. Mention is made in
the will of the observance of :
the formalities.]—C. P. 289;
C. 0. 289; Ric. pt. 1, n.
1503 --; Poth. Test. 301, 2;
2 Bour. 304, 5 ; Guy. Test. 155;
Feor. C. P, 289, gl. 5, n. 75 1 -
Dupl. s. 3, a. 11, p. 591; 1-J.

A. 1 2,c. 99; Fur. Test. c. 2,
s. 3, n. 7; 6 Bril. Test. n. 93;.

0. 1735, a. 23; Sal. on same
a.; C.N.972. [II. 343;IIL.

8%:4:.‘ Authentic wills must. -
be made as originals remain-
ing with the notary.—The wit- -
nesses must be named. and:
described in the will. They
must be of the male sex, of:
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full age, and must not be
civilly dead, nor sentenced to
an infamous punishment.
[Aliens may serve as wit-
nesses.] The clerks and ser-
vants of the notaries cannot.
—The date and place of its
cxecution must be stated in
the will.—2 Bour. 304 --; Guy.
Test. 141 --; Poth. Test. 306, 7,
C. 0. t. 16, n. 14; Tr. Don.
147; C. 8. C. ¢. 99, 5. 115;
C. N. 971, 972, 975,980. [IIL.
343,

845. [A will cannot be ex-
ccuted before notaries who are
related or allied to the testator
or to each other, in the direct
line, orin the degree of brothers,
uncles, or nephews. The wit-
nesses however may be related
or allied to the testator, to the
notary, or to one another.}—
2 Bour. 306, 7; Guy. Notaire,
206 ; Poth. Test. 306, 7; C. 0.
16, n. 13. [XI. 345.]

846. [Legacies made in
favor of the notaries or wit-
nesses, or to the wife of any
such notary or witness, or to
any relation of such notary or
witness in the first degree, are
void, but do not annul the
other provisions of the will.]—
Testamentary executors  who
are neither benefited nor com-
pensated by the will may serve
as witnesses to its execution.—
C.P. 289; 0.BL a. 63; Fer. C.
P. 289, gl 4, n. 20, 21 Rie.
Don. pt1n554 0Tu43
Poth. Test. 305-7, C.0. t. 16
n. 14; Laec. Témoin, s. 4, n. 4;
Merl. Test. 404 ; Tr. Don.
1601. - Author. under a. 107;

C. C. V. 655; Author. under‘

a, 853, [II. 347]
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847. Willsin authentic form
cannot be dictated by signs.
—[Deaf mutes and others who
cannot declare their will by
word of mouth, may do so, if
they are sufficiently educated,
by means of instructions writ-
ten by themselves and handed
to the notary, before or at the
execution of the will.—Deaf
mutes and such persons as can-
not hear the will read, must
read it themselves, and aloud,
as regards those who are only
deaf.—A written declaration
that the deed contains the
will of the testator and is pre-
pared in accordance with his
instructions,may be suhstituted
for the same declaration by
word of mouth, when it is re-
quired. — Mention must “be
made of the observance of these
exceptional formalities and of
their cause.—If the deaf mutes
and others cannot avail them-
sclves of the provisions of this
article, they cannot make wills
in the authentic form.—Ric.
pt. 1, n. 141, 1503, 1530 ; 2
Bour. 296, 305; Guy. Test. .
104. [II. 347]

848. Further -and special
provmons exist for the district
of Gaspe, to remedy the want

. of notaries for the execution of

wills ‘as well as of other acts.
—[Saving 'these provisions of
a local nature, ministers of
religion cannot replace notaries
in the execution of wills ;
neither can they serve other-
wise .than as ordinary  wit-
nesses.]—C. P. 289 ; Poth. Test.
300; 4 Geo. IV, c. 15 3&4V.
c. 5. [11..349.]

849. Wills made in Lower
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Canada or elsewhere by mili-
tary men in active service out
of garrison, or by mariners
during voyages, on board ship
or in hospital, which would be
valid in England -as regards
their form, are likewise valid
in Lower Canada.—I. S.1 V.
c. 26, s.10,11; 29 Car. IL. c. 3;
1 Will. IV. c. 20, s. 48 ; Pars.
W. 24-30; C. N. 981. [IL
349.]

850. Holograph wills must
be wholly written and signed
by the testator, and require
neither notaries nor witnesses.
They are subject to no parti-
cular form.—Deaf mutes, who
are sufficiently educated, may
make holograph wills, in the
same manner as other persons
who know how to write.—2
Bour. 303 ; Poth. Test. 297, 8;
Guy. Test. 137, 8; 1 GIf. Ev.
§ 366; C.N.970. [II. 349.]

851. Wills' made in the
form derived from the laws of
England, [whether they affect
moveable or immoveable pro-
perty,] must be in writing and
signed at the end with the
signature or mark of the testa-
tor, made by himself or by
another person for him in his
presence and under his express
direction, [which signature is
then or subsequently acknow-
ledged by the testator ashaving
been subseribed by him to his
will then produced, in presence
of at least two competent wit-
nesses together, who attest and
sign the will immediately, in

_presence of the testator and at
his request.]—[Females may

serve as attesting witnesses|.

and the rules concerning the
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competency of witnesses are

; the same in all other respects

as for wills in authentic form.]
—I. 8. 29 Car. IT. ¢. 3,8.5; 2
GIf. n. 676-8; 1 Jarman, 76; 7
L. C. R. 280, Lambert & Gau-
vreau; Lovelass, W. 315,6; I
S. 7 Will. IV.; 1 V.ec. 26; 15,
16 V. c. 24. [II. 349; III.
379.] ) :
852, Deaf mutes capable of
understanding the meaning of
a will and the manner of
making one, and all other.
persons, whether literate or
not, whose infirmity has not
rendered them incapable of so
understanding or of expressing
their intentions, may dispose
of property by will in the form
derived from the laws of Eng-
land, provided their intention
and the acknowledgment of
their signature or mark are
manifested in presence of
witnesses.—GIf. Ev. 1. e. [IL
349.]

8583, In wills made in the
last mentioned form, legacies
made to any of the witnesses,
or to the husband or wife of
any such witness or to any rela-
tions of such witness [in the
first degree], are void, but do
not annul the other provisions
of the will. — The competency
of testamentary executors: to
serve as witnesses to such
wills, is subject to the same
rules as in wills in authentic
form.—1I. 8. 25 Geo.. II, ¢. 6; "
1 Steph. 575; Alnutt, P.- W,
93,170; 1 Jarman, W. 65 --;.
Christie, P. W. 153, 171,173;
Pars. W.19. [IL 351.] . ;.

854, In holograph ‘wills,
and in wills made in the form
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derived from the laws of
England, whatever comes after
the signature of thetestator is
looked upon as a new act,
which in the former case must
likewise be written and signed
by the testator, or signed only
in the latter. In this latter
case the attestation of the wit-
nesses must follow each signa-
ture of the testator, or come
afterthe last as witnessing the
whole of the will preceding
such signature.—In wills made
in either of the forms men-
tioned in this article, date and
place, need not he mentioned
on  pain of mullity, The
judges or courts must decide
in each case whether their ab-
sence creates any presumption
against the will or renders un-
certain any of its particular
provisions.—The will need not
be signed upon cach page.—
Ric. pt. 1, n. 1491; 2 Bour.
304 ; Poth. Test. 299; Guy.
Test. 167,169, 170; Pars. W.
13,60 ; 1 Jarman, 78,160. [II.
351] .

855, The formalities. to
which wills are subjected by
the provisions of the present
scction must be observed on
pain’ of nullity, unless there is
some particular exception ;on
the subject. — Nevertheless
wills purporting: to be made in
one form, which are void. as
such in consequence of the in-
observance of some formality,
may be valid as made in
another form, if they contain
all the requisites of the latter.
—7 L. C: R. Lambert vs. Gau-
vreau, 277; 1 Riec.pt..1, n.
1617; C. N. 1001, [IL.35L.]

11
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SECTION TII.
Of the probate and proof of
wills. ‘

' 856, The originals and lc-
gally certified copies of wills
made in authentic form make
proof in the same manner as
other authentic writings.—C.
1215, [1I. 35L.]

857. Holograph wills and
those made in the form derived
from the laws of Xngland,
must he presented for probate
to the court exercising superior
original jurisdiction in the dis-
trict in which the deceased had
his domicile, or, if he had none,
in the district in which he died, .
or.to one of the judges of such
court, or' to.the prothonotary
of the district. The court, or
judge, or the prothonotary, re-
ceives the depositions in writ-
ing and under oath of witnesses
competent to give evidence,
and these depositions remain
affixed to the original will, to-
gether with the judgment, if it
have beenrendered out of court,
or a certified copy of it, if it .
have been rendered in . court.
Parties interested .may then
obtain certified copies of the
will, the proof and the judg-
‘ment, which copies are authen-
tic .and give effect to the will
until it is set aside upon con-
testation.—If the original of
the will be .deposited with a
notary, the court or judge, or
the prothonotary, causes such
original to he delivered up.— *
Alnutt. P. W. 618; 41 Geo. IIT,

c.4,582; C. 8. L:C.c. 34,.s.

3 ;- Weatherly, G. P. 323;
Poth, Test. 300; 8 Ency. 26;
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6 Bril. 661, n. 176; 2 Steph.
195 ; Lovelass, W. 391, 417 ;
Dorion & Dorion, Jugt. in ap-
peal,1861; . N. 1007, [IL.351.]

858. The heir of the de-
ceased need not be summoned
to the probate thus made of
the will, except it is so ordered
in particular eases.—The fune-
tionary who takes the probate
takes cognizance of all that
relates to the will.—The pro-
bate of wills does not prevent
their contestation by persons
interested. — Alnutt, 1. e. ;
Weatherly, 1; 1Jarman, 22,3 ;
1GIf. § 518; 2 Id.§ 691,692,
344, [IIL. 353.]

859. The acknowledgment
of a will by the heir, or by any
interested person has its effect
against "him, as regards his
right to contest its validity
subsequently,but does not pre-
vent the probate and the de-
positing of the will with the
prothonotary in the proper
manner, in so far as concerns
other parties interested.—C.
8. L. C. e 37, s. 25 § 2;
Lovelass, W. 418. [II. 353.]

860. When the minute or
the original of a will has been
lost or destroyed by a fortnitous
cvent, after the death of the
testator, or hasbeen withheld
without collusion, by an adver-
sary or by a third party, the
will may be proved in the man-
ner provided in. such case for
other ‘acts and writings in the
title Of Obligations.—If the
will have been destroyed or
lost before the death of the
testator without the fact cver
having come to his knowledge,
it may be proved in the same

manner as if the accident had
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occurred after his death. —1If
the testator knew of the de-
struction or loss of the will
and did not provide for such
destruction or loss, he is held
to have revoked it, unless he
subgeruently manifests his in-
tention of maintaining its pro-
visions.—C. 1217, 1218, 1219,
1233, 51; Tr. n. 2108; Love-
lags, W. 342, 350; C. 8. L. C.
e 37,8 25, § 2. [II. 333.]

861, Incases where, in con-
formity with the preceding
article, a non-produced will
may he judicially proved, a
probate of it may also he ob-
tained, upon petition to that
cffeet and positive proof both -
of the facts which justify such
a proceeding and of the con-
tents of the will. Insuch case
probato of the will is held to be
established according to the
proof deomed snflicient, and to
whatever modifications may
bo found in the judgment.—
Weatherly, 86-8; Alnutt, 136;
2 GIf. § 688 a, 693; 1 Jarman,
136. [II. 353.]

862. The snfficiency of one
witness applies to tho probate
and proot of wills, even of those
lost or destroyed, if the court
or judge be satisfied.—Alnutt,
1705 2 GIf. § 694, [IX. 355.)

SECTION 1V,
Of legacies.
§ 1. Oflegacies in yeneral.

863. Testamentary dispo-
sitions of property constituto.
legacies, cither universal, or .
by general title, or by particu- .
lar title.—Dom. Legs,’s. 1, n.
1 Guy. Legs, 401; Poih.
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Test. 315; C. 840; C. N. 1002,
1004, [IL. 335.]

854, The property of a de-
ceased person which is not dis-
posed of by will, or coneerning
which the dispositions of his
will are wholly without effect,
remains in his abintestate suc-
cession, and passes to his law-
ful heirs.—Dom. Test. t. 1, s.
9,n.15; Legs. t. 2; Guy.l.c.;
Lovelass, 394. [IL. 355.]

885, When a legacy made
subjeect to another legacy
lapses, from a cause dependent
upon the legatee, the legacy to
which it is thus subject does
not therefore lapse, but is
deemed to form a distinet dis-
position, charged upon the heir
or legatee to whom the lapsed
legacy acerues.—2 Bour. 328,
& cit.; Poth. Test. 375, 6;
Guy. - Légataire, 75,6. [IIL.
355.]

866, The legatee may al-
ways repudiate the legacy so
long as he has not aceepted it.
The acceptance may be either
express or implied. Accept-
ance may be implied from the
same acts as in abintestate
gaccessions. The right to ac-
cept a legacy, not previously
repudiated, passes to the heirs
and other legal representatives
of the legatee, in the same
manner as heritable rights de-
rived from-the law alone.—2
Bour. 326,7; Poth. Test. 397;
Guy. Légataire; 55, 56, 60.
[I1.355.] . o

867. Tutors .and ' curators
may aceept legacies, subject to
the same restrictions as in the
case of abintestate successions.
—The capaeity "of minors and
of persons interdicted for pro-
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digality, to accept legacies for
themselves, is governed by the
rules established for the accep-

tance of successions. — Guy.

Légataire, 57. [IL. 355.]
868. Accretion takes place
in favor of the legatees in the
case of lapsed legacies, when
such legacies are made in
favor of several persons jointly.
—They are held to be so made
when they are created by one
and the same disposition and
the testator has not assigned
the share of cach colegatee in
the thing bequeathed. Direc-
tions given to divide the thing
jointly disposed of into equal
aliquot shares, do not prevent
aceretion from taking place.—
The legacy is-also presumed
to be made jointly when a
thing which cannot be divided -
without deterioration is be-
queathed by the same act to
several persons separately.—
The right to accrction applies
also to. gifts inter vivos made
in favor of . several persons
jointly, when some of the
donees do not. accept.—Dom.
Test.t. 1, s. 9; 2Bour. 339 --;
Poth. Test. 406; Tr. Don. n.
1789; C. N. 1044. 1045, [IL.~
355.] : o
8859. A testator may mame
legatees who shall be merely

-fiduciary or simply trustees for

charitable or other lawful pur-
poses within. the limits  per-
mitted by law; he may also

deliver over his property for .

the same objects to his testa-
wentary : executors, or -effect
such purposes: by. means of
charges .imposed upon his
heirs or legatees.—2 . Ric.
Subst. pt. 1, n, 753; and con-
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sequience of unrestricted freedom | plieable declaration of nullity,

of wills.

[II.357.]

870. Payment made in good |

or to the rights of creditors and
third persons.—Ric. Don. pt. 2,

faith to the ostensible heir, or [ n.129; 2 Bour. 353 ; Dom. Test.

to alegatee who is in possecs-
sion of the suceession, is valid
against the heirs or legatecs
who present themsclves after-
wards; saving the recourse of
the latter against him who has
received without a right to do
so.—C. 1145; Darg. on 410 C.
Br., gl. 3, n. 1; Poth. Ob. 503 ;
7 Toul. n. 26,29. [II. 357.]
871, TFruits and interest
arising from the thing bhe-
quecathed acerue to the bene-
tit of the legatee from the time
of the death of the testator,
when the latter has expressly
declared in the will his inten-
tion to that cffect.—Life-rents
or pensions, bequeathed by way
of maintenance, also begin from
the date of the testator’s death.
—In all other cases, fruits and
Jinterest do not accrue until
they are judicially demanded,
[or until the debtor of the
legacy is put in default.]—ff,
L. 23, de leg. et fid.; Ric. pt.
2,1n.99; 2 Bour. 334, 5; Poth.
Test. 382; Bac. c¢. 8, n. 25;
C. N. 1015 [II:363; III. 319]
872. The rules concermng
legacies and the presumptions
of the testator’s-intention, as
well as the meaning ascribed
to certain terms, give way to
the formal or otherwise suffi-
cient expression of such inten-
tion, glvcn in another scnse or
with a view to different effects.
The testator may derogate from
_ these rules in- all that is not
contrary to public order, to good
morals, to any law cont'unmﬂ-
a prohibition or some other ap-

t. 1,8 6, n. 2. [IL 357.]
§ 2. Of universal legacics und
legucies by general title.

8783. Universal legacies are
testamentary dispositions by
which the testator gives to one
or to several persons the whole
of the property he leaves at
his death.—Legacies arc only
by gencral title when the tes-
tator bequeaths an aliquot part
of his property, as a half, a
third, or a universality, such
as the whole of his moveable
or immoveable property, or the
whole of the private property
excluded from the matrimonial
community, or an aliquot part
of any such whole.—All othe
legacics are by particular
title. —The exception of par-
ticular things, whatever may be
their number or value, does
not destroy the character of
universal legacies, or of lega-
cies by general title.—Dom.
Legs, t. 2; Guy. Légataire,
42, 3 ; Poth. Test. 315; Proud.
Usuf. n. 1025, 1844, 1845; C.
780, 801; 1 Ric. pt. 3, n. 1597
C. . 1003 1010. [II 37]

874. The legatec has the
same delays as the heir to
make an inventory and to de-
liberate. If he have not as-
sumed his quality within the’
delays, and be afterwards.sued *
forthe debts or charges attach-.
ed to his legacy, heis not freed
from the costs by his renuncia- "
tion, .any more than the heir
would be.—Consequence of as-
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similating  legatees to  heirs.
[II. 357.] E

875. The liability of a uni-
versal legatee, or of a legatee
by general title, or by parti-
cular title, for the debts
and hypothecs, is explained in
the title Of Successions, and, in
certain respeets, in the present
section, and also in thetitle Of
Usufruct.—[IL. 357.]

876. The legatee of a usu-
fruct bequeathed as a universal
legacy, oras alegacy by gene-
rul title; is personally liable
towardse the creditors for the
debts of the succession, cven for
the principal, in proportion to
what he receives ; he is hypo-
thecarily liable for whatever
claims affect the immoveables
included in his share, as any
uther legatee by the same title,
and with the same recourse.
The valuation is made propor-
tionately between him and the
proprietor in the manner and
according to the rules sct forth
in article 474.—ff. L. ult. De
usu. et usuf. ;, Lac. Usufruit, s.
2, n. 15; Guy. Usufruit, 396 ;
10 Demol. n. 523, 543, 604;
Proud. Usufruit, n. 475, 1859,
1889. [IL. 357.]

877. A testator may change,
among his heirs and legatees,
the manner and proportions in
which the law holds them liable
for the payment of the debts
and legacies, without prejudice
to the personal or hypothecary
* action of the creditors against
those who are-legally subject
to the right claimed, and saving
therecourse.of thelatter against
those upon whom the testator
imposed the obligation.—1 Rie.
P2, . 18, 52, 3065 Guy. Lé¢-
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gataire, 100 ; 2 Ric. Disp. con-
dit. n. 214. [II. 359.]

878, [Universallegatees and
legatees by gencral title cannot,
after acceptance, free them-
selves from personalliability for
the debts and legacies imposed
upon them by law or by the
will, without having obtained
benefit of inventory; they aro
in this respect, and'in all that
concerns their administration,
the rendering of their account
and their discharge from lia-
bility, subject to the same rules
as the heir, and to the obliga-
tion of registering.—Legatees
by particular title upon whom
the will imposes ‘debts and
charges of uncertain extent,
may, in the same manner as’
the heir and universal legatee,
accept only under bencfit of
inventory.]—2 Bour. 324-5;
Guy. Légataire, 94-5 ; Ric. pt.
3, n.15606;, 1509, 1517, 1519.
[II. 359.] .

879. The creditors of a suc- -
cession have a right to the
scparation of property against
a legatee liable for a debt, in
the same manner as against an
heir, for the portion in which
he is liable.—C. S. L. C. ¢. 37,
s. 2%, § 3; Consequence of a.
891. [II. 359.]

§ 3. Of. legucies by particula.r
. - title. )

880. The debts of a testator
must in all cases be paid in
preference .to his ' legacies.—
Particular legacies are paid by
the heirs, or universallegatees,
orlegatees by general title, cach
inthe proportion for which-he
s liahle, as in the contribution
to the debts, and the legatea -
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has a right to demand the se-
paration of property.—If the
legoey he imposed upon one
particalar heir or legatee, the
personal action of the legatee
hy particular title docs not ex-
tend to the others.—The right
to a legacy does not carry with
it a bypothec upon the property
of the succession, but the tes-

tator, whatever may bhe the

form of the will, may secure it
by a special hypothecation re-
quiring, as regards the rights
of third parties, that the will
be registered.—Poth. Don. 353,
370-3; 2 Voit, 1. 20, n. 27;—
Bril. Legs, n. 112; C. 8. L. C:
¢. 37, %.1,25; Tr. Don.n. 1793,
& n., 1928, 9; 2 Bour. 323, 325;
C. N.1017. [II. 339.]

881. [The bequest of a
thing which docs not belong to
the testator, whother he was
aware or not of another’s right
to it, is void, even when the
thing belongs to the heir or
legatee charged with the pay-
ment of it.—The legacy is
Jowever valid, and is equiva-
Ient to the charge of procuring
the thing or of paying its
value, if such appear to have
been the intention of the testa-
tor. In such case, if the.thing
hequeathed belong to tho heir
or the legatee charged with
the payment of it, whether the
faet was known or not to the
testator, the particular legateo
is seized' of the ownership of
hislegacy.]—Ric. pt. 3,n. 282-
4-5, 291 --; 2 Bour. 351, 2;
Poth. Test. 363-5; Lac. Legs,
pt. 2, s. 2; 2 Desp. pl. 288 --,
n.3,4; C.N.1021." [II. 361.]
- 882. [If the thing  be-
queathed belonged .to the

GIFTS INTER VIVOS AND BY WILL.

testator for a part only, he is
presumed to have bequeathed
only the part wiich belonged
to him, cven when the re-
mainder helongs to the heir er
principal legatec, unless his
intention to the contrary is
manifest.]—Tlhe same rule
applies to the bequest made
by one of the consorts of a
thing belonging to the commu-
nity ; saving the right of the
legatee to the whole of the
thing hequeathed under the
cireumstances coumerated in
the title concerning marriage
covenants, and generallyin the
case of the following article.—
Auth. undera. 881. [II. 361.]

883. [If the testator since
the making of the will have
hecome, wholly or in part,
owner of the thing bequeathed, -

‘the legacy is valid as regards

whatever remains in his sue- -
cession, notwithstanding the
provisions contained in the -
preceding article; excepting
the case in which the thing
remains in the succession only -
by reason of the nullity of a
subsequent voluntary aliena-
tion of it by the testator.—C.
N.1021. [IL 363.] -
884. When a logacy by
particular title - comprises a
universality ‘of assets and -
liabilities, as for example a--
certain succession, the legates
of such universality is held -
personally and alone for the-

 debts connected with it, with--

out prejudice to the rights-of -
the creditors against the heirs -
and universal legatecs, or--
legatecs by general title, who:

have their recourse against the :.

‘particular  legatee. — Proud. -
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Usufruit, n. 1025 --, 1845 --.
[IL.363.] -

885. In the case of insuffi-
eiency of (the property of the
succession or of the heir or
legatee liable for the payment,
the legacies entitled to pre-
ference are paid first, and the
remainder is then divided rate-
ably among the other legatees
in proportion to the value of
their respective legacies. . Le-
gatees of a.certain and deter-
minate ohjeet take it without
heing bound to contribute to
the payment of the other
legacics: which have no pre-
ference over theirs.—Rie. pt. 3,
n. 1530 ; 2 Bour. 322-5 ; Poth.
Test. 352 -- 5 Guy. Légataire,
85, 96, 100. [II. 363.]

886. To cbtain the reduc-
tion of particular legacies, the
creditors must first have dis-
cussed the heir or legatee who
is personally bound, and have
availed themselves in time of
the right to separation of pro-
perty.—The creditors exercise
this reduction against each of
the particular legatees for a
share only, in proportion to
the value of his legacy, but the
particular legatees may frec
themselves by giving up the
particular legacies or their
value.—Auth. under a. 885.
[II. 363.] . o

887, Creditors of the suc-
cession, in the case of reduction
of particular legacics, have a
preferable right to the thing.
bequeathed, over the creditors
of the legatee, as in the case
of separation of property.—A
particular legatee suffering
such reduction has his recourse
against the heirs or legatees
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who ave personally liable, and
is substituted by law in.all the
rights of the creditor thus paid.
—~Gruy. Légataire, 97 ; 2 Bour.
323, 232, 3. [IL. 363.]

888. When 'an immoveable
bequeathed has been increased
by further acquisitions of pro-
perty, the property thus ac-
quired, evenifit be contiguons,
iz not deemed to form part of
the legacy, unless from its
destination and tho cirenm- .
stances it may be presumed
that the testator intended it to
form a mere dependency, con-
stituting with the immoveable
bequeathed but one and.the
same Yroperty. — Bnildings,
cmbellishments and improve- .
ments are deemed to be ad-
juncts of the thing bequeathed.
—Poth. Test. 379 ; 2 Bour. 338;
1 Th. Des. 494; C. N. 1019.
[II.363.] - o

'889. [If before or since the
will, the immovcable bequeath-
cd have been hypothecated for
a debt of the testator remain-
ing still due, or even for the
debt of a third person whether
it was known or not to the {cs-.
tator, the heir, or the universal
legatee, or the legatee by
general title is not hound to

_discharge the hypothec; unless.

he is obliged to 'do so by the
will.] A uspfruct established
upon the thing beqaeathed. is
also borne without recourse by -
the - particular legatee. The
same rule applies toservitudes. -

—If however the hypothecary

debt of a third person, of which
the testator was ignorant, af--
fect at- the -same ‘time the
particular legacy and.the pro-
perty remaining in the succes- .
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sion, the benefit of
may reciprocally he claimed.
—ff. L. 57, L. 69, § 3, de leg. ot
fid.1,1; 2 Bour. 352 ; Poth.
Test. %u, Guy. LCgat 97 ;
C. N.1020. [1I.365.]

890. A legacy made in
favor of acreditor is not deemed
to be in compensation of his
claim, nor that in favor of a
scrvant in compensation of his
wages.—ff. L. 28, L. 29, de
lerr et fid. ; Rie. pt. 2, n. ]68
2 Bour. 360 3 Guy. Léga.mire.
102,3 ; C. N. 1023. [1I.3065.]

‘§ 4. Of the seizin of legatces.
891, ILegatees hy whatever

titlo, are, by the death of the 2

testator, or by the event which
gives effect to the  legacy,
seized of the right to tho thing
bequeathed, in the condition
in which it then is, together
with all its nccessary depen-
dencies, and with the right to
obtain payment, and to prose-
cute all claims resulting from
the legacy, without being ob-
liged to obtain legal delivery.
—C.8. L. C.c. .345.2 [11L.
365; III. 370.1

" SECTION V.

Oy the revocation and lapse
aof wills and legacies. .

892. Wills and legacies can-
not he revoked by the testator
cxcopt

1. By means of a subsequent
will revoking them cither ex-
pressly or by the nature of 1ts
dispositions';

. 2. By means of a notarial or
other written act, by which a
change of intention Js express-
ly smted 5

division ;
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3. By means of the destrue-
tion, tearing or crasure of the
holograph will, or of thatmade -
in the form derived from the
laws of England, deliberately
cffected by him or by his order,
with the intention of revoking
it; andinsomo cases by reason |
of the destruetion or less of the
will by a fortuitous event he-
coming known to him, as ex-
plained in the third section of-
the present chapter ;

4. By his alienation of the
thing bcqucﬁ.thcd —ff. L. 3,8
11, L. 15, L. 16, de adim. v.
tr unsf Poth. Test. 386-391;
Rie. pt. 3, n. 121-6, 154, 2.39'
62, 273--; 2 Bour. 381 6,
397-8 ; Tr.Don.n. 2048, 2107--;
C.N. 1035. [II. 365.] )

893. The revocation of a-
will or of a legacy may also be -
demanded: 1. On the ground
of the complicity of the legatec
in the death of the testator, or -
by reason of grievous injury
done to his memory, in the
sume manner as in the case of
legal succession, or, if the lega~
tee hindered the revocation or
modifiention of the will; 2. By
reason of tho resolutive condi- "
tion ;—Withoutprejudico to the
cauges for which the validity of
the will or legacy may he im-
pugned.—Thesubsequent birth
of children to the testator does *
not effect a revocation.—[En-
mity springing up between
him ' and the legatee does mot
establish a presumption of re-

‘vocation.—Ric. pt. 3, n. 688 --; -

2Bour. 396, 403-4'; Poth. Teﬂt :
387-396 ; C S. L. C. c. 34,
s. 2; C. 1\ 1046 1041 [II 8
u6! : o
894, Subsequentmlls wh-cn )
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do not reveoke the preceding
oncs in an cxpress manmer,
awnul only  such  disposi-
tions therein as are inconsist-
ent with or contrary to those
contained in the later wills.—
Ric. pt. 3, n. 148,9; 2 Bour.
312, 358-9, 385, 395; Poth.
Test. 386, 390, 404--; C. N.
1036. [II. 367.]

895. A revocation contain-
ed in a subsequent will retains
its full effect, although such
will should remain inoperative
by reason of the ineapacity of
the legatee or of his refusal to
accept.—A revocation contain-.
cd in a will which is void by
rcason of informality, is also
void.—Rie. pt. 3, n. 168,9; 2
Bour. 393 ; Poth. Test. 388-390;
C. N. 1037. [IL 367; IIL.
379.] ‘

896. In the absence of ex-
press dispesitions, the circum-
stances and. the indications of
the intention of the testator de-

termine whether, upon the re- |-

vocation of a will which revokes
another will, the former will
revives.—2 Bour, 390 ; Tr. Don.
2063 ; Ric. Don. pt. 3, n. 118
[1I. 3b7]

897. [Every alienation by
the testator of the right of own-
crship. in the thing bequeathed,

cven in a case of necessity, or.

by forced means, or with right
of redemption reserved, or by
exchange, carries with it, wn-
less he has otherwise pro\'xded
a revocation of the will or le-
gacy for all that has been thus
disposed of,. even though, if it
‘were voluntary, the alienation
be-void.]—The revocation sub-
sists although the thing should
afterwards have returned into

C11%
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the hands of the testator, [un-
less he appears to have intended
the contrary J—Ric. pt. 8, n.
262 -- ; 2 Bour. 398, 9; Voiit. P.
de adim. leg.n. 65 Poth. Test.
390,1; 2 Pand. 431 n. 8; Tr.
Don, "093 C. N. 1038. [II
369.]

898, A perzon cannot, other-
wise than by the effect of gifts
in contemplation of death made
by -contract of marriage, forego
his right to dispose of his pro-
perty by will or by gift in con-
templation of death, or to revoke
his testamentary dlsposmons.
Nor can a person subjegt the
validity of any futuro will to
formalities, expressions or signs
not required by law, or to othcr
derogatory eclauses.—0. T..
76; Poth. Test. 392, 3; Hen. g
l 5 c. 2, q. 13 ; Rie. Don pt. 3,

.74 - 2Bour 380; Pap. L.
20, t. ], 2. 4,5; Obscrvahons
sur Henrys, L .. 8 -- ;5 Arr.
cited by Ric. 1. e. [IL. 36%.]
899, [Ieirs cannot be cx-
cluded from ‘successions,” un-
less - the act excluding them i
clothed ‘with all the formalities
of a will.] [II. 369.]

9C0. Every testamentary
disposition lapses if the person

‘in whose favor it is ‘made do
‘not survive the testator.—Ric.

pt.- 2, m,. 5635 2 Dour, 393, 4;
Poth. Test. 394 C. N 10)9 ‘
[II. 369.] : :

901. Every ’oestamcntm*y
dispasition made under a con-
dition - which _ depends -on - an
uncertain event, lapses if: the

legatee die before the fulfilment
of the conditioni—Poth." Test.

304, 395; 2 Bour. 394; C.’ N.

1040. [1T. 369.]

902. Cond.\twns vwhxch are -
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intended by the testator to sus-
pend only. the cxecution of a
disposition, do not prevent the
legatze from having an acquired
right transmissible to his heirs.
—Poth. Test. 368 ; 2 Bour. 371;
C.1089; C.N.1041. [IL. 3069.]

903. A legacy lapses if the
thing bequeathed perish totally
during the lifetime of the tes-
tator.—The loss of a thing be-
queathed which happens after
the death of the testator falls
upon the legatee, except cases
wherein the heir or other holder
may be responsible according
to the rules applicable gene-
rally to things which form the
subject of obligations.—Rie. pt.
3, n. 314 --; 2 Bour. 399, 400,
402; Poth. Test. 397 --; Lac.
Legs, s.16; C. 1049,1050,1063,
1064, 1065, 1067, 1068; C. N.
1042. [IL 369.]

904, A testamentary dis-
position lapses when the legatee
repudiates it or is incapable of
receiving under it.—Riec. pt. 3,
n. '416; 2 Dour. 339; Poth.
Test. 387, 395, 396 ; C. N. 1043.
[II. 369.] - ‘

SECTION VI,

Of testamentary ecxecutors.

905. A testator may name
one or-more testamentary cxe-
cutors, [or provide for the man-
ner in which they shall be ap-
pointed ; he may also provide
for their successive replace-
ment.]—Ileirs or legatees may
lawfully be appointed testa-
mentary exceutors.—Creditors
of the succession may be exe-
cutors withont forfeiting their

claims. — Single women or’

widows may also bs charged
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with the execution of wills.— .
The courts and judges canmot
appoint nor replace testamen-
tary execcutors, [except in the
cases specified in artiele 924.7
—If there be no testamentary
executors, and nonc have heen
appointed in the manner in
which they may be, the oxeeu-
tion of the will devolves en-
tirely upon the heir or the
legatee who reccives the sue-
cession.—Ric. Don. pt. 2, n.
63, 64, 67; Guy. Exée. tost.
158 ; Poth. Test. 359; 2 Bour.
373,4; 0. N.1025. [IL 371.]
906. Married women can-
not accept testamentary cxe-
cutorship without the consent
of their husbands. — Single
women and widows who marry
while they arc testamentary
cxccutors, do not forfeit their
office by mere operation oflaw,
even though they have entered -
into community of property
with their husbands, but they
require the consent of the latter
to continue the exercise of
such officc.—A testamentary
excecutrix separated as to pro-
Ecrty from her husband, either
y contract of marriage or by
judgment, may, if he refuse the
consent necessary for her to ac-
cept or to exercise the office,
obtain judicial authorization as -
in the cases provided for in
article 178.—Ric. Don. pt. 2,
n. 67; Poth. Test. 359; Guy.
L c.; 2 Bour. 373 ; Bril. Exée.
test. n. 13; C. N. 1029. [IL.
371.]. - S
90%7. Minors cannot act as
testamentary executors, .cven
with tho authorization of their -
tutors.—Nevertheless emanei-
pated minors may do so, pro-
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vided the cxecutorships be of
small importanee in proportion
to their means.—Poth. Test.
3605 C. N.1030. [IIL. 371.]
08. The incapacity of
corporations to execute wills

is declared in the first book.

—Dersons who compose a cor-
poration, or such persons and
their suceessors, may be ap-
pointed to exceute wills in their
purcly personal eapacity, and
may act in that behalf if such
appear to have been the inten-
tion of the testator, although
he may have designated them
solely by the appellation which
belongs to them in their corpo-
rate capacity.—The same rule:
applies to persons designated
by the title which belongs to
their office or position, and to
their successors.—Rie. Don. pt.
2, n. 69, 70; Poth. Test. 368.
[II. 371.] :

909. Subject to the pre-
ceding provisions, persons who
cannot obligate themselves
cannot he testamentary execu-
tors.—Rie. Don. pt. 2, n. 68;
Poth. Test. 359; Guy. Exée.
Test. 158; C. N. 1028. [II.
373.]

910. No person ean be com-
pelled to accept the office . of
testamentary exccutor. — Its
duties are performed gra-
tuitously, unless the testator
has provided for their remun-
cration.—If a legacy made in
favor of a testamentary execu-
tor have no other cause than
such remuneration, and he do
not-aceept the office; the legacy
lapses by reason of the failure

of the condition.—If he accept

the legacy thus made, he is
presumed to have aoneptoed the
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executorship. — Testamentary
executors are not hound to he
sworn; nor to give sccurity,
unless they have aceepted with
that condition.—They are not
liable to coorcive imprisonment.
—Cod. L. 3, de cond. inscrt. ;
Rie. Don. pt. 2, n. 95; Bac.
Batardise, ¢. 7, n. 14; 4 Fur.
Test. 156 ; Poth. Test. 359, 366 ;
Guy.Exéc. Test. 159; Lac. c. v.
n. 13 ; Merl. Cont. par corps, §
5,.i. f.; Pap.1.20,t.9,n.10,7.;
0. 1667, t. 34, a.1. - [IL. 373.]
911. A testamentary exccu-
tor who has accepted the office
cannot renounce it [without the
authorization of the court or of
a judge, which may be granted
for sufficient- cause; the heirs
and legatees and other execu-
tors, if there be any, being
present, ‘or having been duly.
called.—Difference of opinion
between an executor ‘and the
majority of his ‘co-executors,
as to the exccution of the will,
may _constitute a sufficient
cause.] — Pars. W. 102 -- ;-
Guy. Exée. test. 159; N. D.
Exée. 209, 220. [II.373.]
912. If several testamentary
executors have been appointed,
and some of them only, or even. |
onc of them alone, have accept-
ed, they or he may act alone,
unless the - testator has other-
wise ordained.—In like man-
ner, if several have- accepted, "
but some or one only of them
survive, or retain the . office,

‘they or he may act alone- until-

the others are replaced,in the"
cases admitting of it, unless the
testator has. expressed himself
to the contrary.—DBac. Batar-
dise, ¢. 7, n..9; Ric. pt.’2, n.:

' 655 2 Bour. 374, [IL 373.],
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913, If there be several joint |

testaentary exceutors, with
the same duties to perform,
they have all e(bllill powers and
must act together, unless the
testator has otherwise ordained.
—[Nevertheless if any of them

be absent those who are in the |

place may perform alone acts
of u conservatory naturc and
others requiring dispateh.]—
The exccutors may also act
generally as attorneys for cach
other, unless the intention of
the testator appears to the con-
trary, and subject to the respon-
sibility of the one who grants
the power. The exccutors can-
not delegate generally the exe-
cution of the will to others than
their co-executors, but ' thoy
may be represented by attorney
for determinate acts.—Execcu-
tors exereising these joint pow-
ers, are jointly and severally
bound to render one and the
same account, unless the tes-
tator has divided their functions
and cach of them has kept
within the scope assigned to
him.—They are responsible
only cach for his share for the
property of which they took
posscssion in their joint capa-
city, and for the payment of the
balance due, saving the distinet
liability of such as are author-
ized to. act. separately.—Cho.
C.P. 12t 7,n.4; Guy. Exée.
test. 106; Lac. BExdée. test. n.
© 15; Pars. W. 91, 95; N. D.
Exéeut. 234; 2 Bour. 378, &
Mor. there cited—C. N. 1033.
[II. 375.]
914. The expenses incurred
- by the testamentary exccutor
in tho fulfilment of his duties
are borne by the succession,—
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Poth. Test. 366 ; Ric. pt. 2, n.
965 2 Bour. 378; N. D. Exécut.
223,233; C. N.1034. [II.375.]

915, Atestamentary exceu-
tor may, before. the probate of
the will, perform acts of a con- |
servatory nature or which re-
quire dispatch, provided he
obtains such probate without
delay, and furnishes proof of it
when required.—Pars. W. 88;
2 Bour. 379; 8N. D.222. [II
375,

918, The testator may limit
the obligation incumbent upen
the executor of making an in-
ventory and rendering an ac-
count of his administration, and
even free him from it entively.
—This discharge does not re--
lease him from the payment of
what remains in his hands, un-
less the testator intended to
leave him the disposition of the
property withoutresponsibility,
or to constitute him legatee, or -
that the terms of the will other-
wise import the rclease~ from
payment.—Ric. Don. pt. 1, n.
589, 765; pt. 2, n. 70, 90, 91,
92; Bae. Batard. c. 7, n. 18;
Poth. Test. 365. [II. 575.]

917. [If, having aceepted, .
a testamentary executor refuse.
or neglect to act, or dissipate
or waste the property, cr other-
wise exercise his funetions in
such a manner as would justify
the dismissal of a tutor, or if-
he have become incapable of
tulfilling the duties of his office,
he may. be removed by the:
cowrt having jurisdiction.]—S.
N.D.213; 3 L.C. R. 71, Dease
& MeIntosh. [IL. 377.] .

918. Testamentary “execu- .
tors, for the purposes of tie
execution of the will, are seized
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as legal depositaries of the
moveable property of the sue-
cession, and may claim posses-
sion of it even against the heir
or legatee.—This scizin lasts
for a year and a day reckoning
from the death of the testator,
or from the time when the
exceutor was no longer pre-
vented from taking possession.
—When his ‘duties ‘are at an
end, the testamentary executor
must render an account to the
heir or legatee who receives
the sueccession, and pay him
over the balance remaining in
his hands.—Ric. Don. pt. 2, n.
71, 72, 74, 76; Doth. Test.
160-366; 2 Bour. 374-7-8; N.
. 211-3-4, 230; C. N. 1026,
1031. [IL 377.]

919. The testamentary exe-
cutor must cause an inventory
to be made after notifying the
heirs, legatees, and other in-
terested persons to he present.
lie may however perform im-
mediately all acts of a con-
servatory nature or which
require despatch.—Ie attends
to the obsequies of the de-
ceased.—Ile procureg the pro-
hate of the will and its regis-
tration when nceessary.—If
the validity of the .will "be
contested he may become a
party to support it.—He pays

the debts and discharges the

particular legacies, with the
consent ‘of the heir or of the
legatee who receives the sue-
cession, -or, after ecalling in
such heir or legatee, with the
authorization of the court.—In
the case " of  insufficiency "of
moneys for the execution of

the will, he may. with the!

same consent, or with the sume
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authorization, scll moveable
property of the succession to
the amount required. . The
heir ‘or legatee may however
prevent such sale by tendering
the amount required for the
cxeeation of the will.—The
lestamentary exceutor wmay
‘receive the debts due and may -
sue for their rccovery.—He
‘may be sued for whatever falls
within the scope of his dutics,
saving his right to call in the
heir or the legatee.—Ric. pt. 2,
n. 79-81, 86-88, 94; Poth. l.e.;
2 Bour. 376 ; 8 N. D. 228; C.
N.1031. [II.377.]

920, The powers of a testa-
mentary exccutor do not pass
by mere operation of law to his
heirs or other suecessors, who
are however bound to render an
account of his administration,
and of whatever they may
themselves “have actually ad-
ministered.—Path. Test. 367-8
8 N.D. 220,n.10; 2 Bonr. 374;
C. 1043; C. N. 1032. {II.377.] -

921, The testator may wo-
dify, restrict or extend the
powers, the -obligations and
the seizin of the testamontary
oxceutor, and the duration of
his functions. He mway consti-
tute the testamentary exceutor
an administrator of his pro-
perty, in whole or in part, and
may even give him the power
to alienate it with or without
the intervention of the heiror
legatee, in the manner and for’
the purposes - determined by
himself.—Poth. Test. 365; N.'
D. 215--; 4 Fur. 147; Guy.
Lxde. test. 161; 2 Delv. 373, n.
[IX. 377.] o -

922, ‘A testator cannot. ap-
peint tutors to inors, ‘nor
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curators to persons requiring
their assistance or to substitu-
tions-—If he have assumed to
appoint persons to such offices,
the specific powers given to the
persons thus named, and which
ho might bave conferred upon
them without such designation,
may however be exercised by
them as executors and adminis-
trators of the will.—The testa-
tor may oblige the heir or the
legatee, in certain cases, to
take the advice or to obtain the
sanction of the testamentary
excentors, or of other persons.
—[XI. 379.]

923, The testator may pro-
vide for the replacing of testa-
mentary execcutors and admi-
nistrators, cven successively
and for as long a time as the
exceution of the will shall last,
whether by directly naming
and ‘designating those who
shall replace them himself, or
by giving them power to ap-
point substitutes, or by indi-
cating some other mode to be
followed, not contrary to law.—
Author. under a. 921. [IL
379.]

924, [If the testator desire
that the appointment or the re-
placement should be made by
the courts or judges, the
powers necessary for such pur-
pose may ho exereised judicial-
ly, ‘the heirs and legatecs
interested heing first duly noti-
tied.—When testamentary exe-
cutors and administrators have
been named by the will, and,
in conseguence of their refusal

to accept, or of their powers.

having ceased without their
being replaced, or of unforeseen
eivcumstanees, none of them
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remain, and it is impossible to
rcplace them under the terms
of the will, the judges and the
courts may likewise oxerciso
the powers neeessary to do so,
provided it appears that the
testator intended the execution
and administration of -the will
to continue independently of
the heir or of the legatee.]—
[II. 379.]

CHAPTER FOURTH.
OF SUBSTITUTIONS.

SECTION I.

Rules concerning the nature
and form of substitutions.
925, There are two kinds

of substitution :—Vulgar sub-

stitution is that by which a

person is called to take the

benefit of a disposition in the
cvent of its failure in respect
of the person in whose favor it
is first made.—Fiduciary sub-
stitution is that in which the
person receiving the thing is
charged to deliver it over to
another either at his death or
at some other time.~—Substitu-
tion takes its effect by opera-
tion of law at the time fixed
upon, without the necessity of
any delivery or other act.on
the part of the person charged
to deliver over. —Th. Des.

Substit. n. 7, 10, 11, 31, 190,

502, 612-614; 2 Bour. 153-4;

Poth. - Substit. 485-6 ; Guy.

Substit. 453; C. N. 896, 897, .

1048, [II. 379.] :
926. TFiduciary substitu-

tions include vulgar substitu-

tions without any expressions
to that effcct being necessary.

—Whenever the vulgar is exs
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pressly joined to the fiduciary,
to meet particular cases, the
substitution is called com-
pendious. — When the term
substitution is used alone, it
applies to the fiduciary, with
the vulgar attached to it, un-
less the nature or terms of the
disposition indicate the vulgar
alone.—Th. Des. n. 1234 --;
0.8.t. 1, a. 27; 2 Bour. 174;
Poth. Subst. 485,6 ; Guy. Subst.
507. [II. 379.]

927. The person charged to
deliver over is called the insti-
tute, and the one who is entitled
to take after him is called the
substitute. When there are
several degrees in the substi-
tution, the substitute who re-
ceives under the obligation of
delivering over becomes in turn
an institute with regard to the
substitute who comes next.—
2 Bour. 155-9; Poth. Subst.
486 ; Guy. Subst. 475, 6. [IIL.
381.]

928, A substitution may
exist although the term wusu-
fruet be used to express the
right of the institute. Ingene-
ral the whole tenor of the act
and the intention which it suffi-
ciently expresses are consider-
ed, rather than the ordinary ac-
ceptation of particular words,
in order to determine whether
there is substitution or not.—
Th. Des. n. 259, 263, 269 ; Poth.
Subst. 497, 598 ; Guy. Subst.
491. [II. 381.]

929, Substitutions may be
created by gifts inter wvivos,
made in contracts of marriage
or otherwise, by gifts in con-
templation of death made in
contracts of marriage, or by

will.—The capacity of the per- |
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sons is governed in each case
by the nature of the act.—The
disposition which creates the
substitution may be condi-
tional like any other gift or
legacy.—Substitutions may he
appended to dispositions that
arc either universal, or by
general title, or by particular
title.—The substitute need not
be present at the gift inter vizos
which creates the substitution
in his favor; he need not even
have been born nor conceived
at the time of the act.—Ric.
Subst. pt. 1, n. 110, 115 ; Poth.

‘Subst. 486-8, 523-5-9; Guy.

Subst. 482, 496, 497; Th. Des
Subst. n. 4,162-3-6. [II. 381.]

930. Substitutions made by
contract of marriage are irre-
vocable like gifts made in the
same manner.— Substitutions
made by other gifts inter vivos
may be revoked by the donor,
notwithstanding the aceeptance
by the institute for himself,
[so long as they have not open-
cd; unless they have been ac-
cepted by the substitute, or in
his behalf, either formally or
in an equivalent manner, as in
gifts in general.]—The accep-
tance made for themselves by
institutes, even when they arc
strangers to the donor, also
renders irrevocable the substi-

_tution in favorof their children

born or to be born.—The revo-

cation of -a substitution, when

it is allowed, cannot prejudico
the institute mor his heirs by
depriving them of the possible
benefit of the lapse of the sub-
stitution, or otherwise. On the
contrary, and although the
substitute might have received
but for the revocation, such re-
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vocation goes to the profit of
tho institute and mot of the
grantor, unless the latter has
made a reservation to that
cffect in the act creating the
substitution.—Substitutions by
will may be revoked like all
other testamentary dispositions.
—Rie. Don. pt. 1, n. 850,
Substit. pt. 1, n. 137, 140; Th.
Des. 1134-8 & n. p. 448; 0. D.
a.11,12; C.772; 0.8.t. 1, a.
11, 12; Poth. Subst. 489. [II.
381.]

931. Moveable property as
well as immoveables may be
the subject of substitutions.
Unless corporeal moveables are
subjected to a different dispo-
sition they must be publicly
sold and their price be invest-
od for the purposes of the sub-
stitution.—Ready money must
also he invested in the same
manner.—The investment must
in all cases be made in the
name of the substitution.—Th.
Des. n. 69; O. S. t. 1,a. 3;
Blanchet vs. Blanchet, 11 L.
C. R. 204; 2 Bour. 158; Poth.
Subst. 490-1, 529, 554. [II.
383.]

9382, [Substitutions created
by will or by gifts inter vivos
cannot extend to more than
two degrees exclusive of the
institute.]—Ric. Subst. pt. 2,
n.4; 2 Bour. 171; C. S. L. C.
c. 34, s. 2; C. N. 1049. [II.
383.

933, The rules concerning
legacies in general also govern
in matters of substitution, in
fo far as they are applicable,
save in excepted cases.—Sub-
stitutions by gift <nter vivos,
like those created by will, are
subject to the same rules as
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legacies, as to their opening,
and after they have opened.
Whatever relates to the form
of the act, and the acceptance
and prehension of the property
by the first donce, remains sub-
jeet to the rules which belong
to gifts inter »ivos.—An accep-
tance by the first institute un-
der the gift is sufficient for the
substitutes, if they avail them-
selves of the disposition, and if
it have not been validly re-
voked.—If the gift inter vivos
lapse in consequence of repu- -
diation or for want of accep-
tance on the part of the first
donee, fiduciary substitution
does not take place, nor does
the vulgar unless the donor has
so provided.—Th. Des. n. 69,
76, 142-144, 159, 161-163,
170-172, 528, 529, 612; Ric.
Subst. ¢. 10, n. 230; 2 Bour.
155-8; Guy. Subst. 482 ; Poth.
Subst. 488, 490, 514; 3 L. C.
J. 141, Joseph vs. Castonguay.
[II. 383.]

934, The testator may im-
pose a substitution either upon
the donee or the legatee whom
he benefits, or upon his heir on
account of what he leaves him
as such. —Poth. Subst. 525;
Guy. Subst. 477, [II. 383.]

935. The donor in an act
inter vivos cannot subsequently
create a substitution of the pro-
perty he has given, evenin favor
of the children of the donee.
~—Nor can he reserve the right
of doing so, except it be in a
contract of marriage. The
grantor may however reserve
to himeself, in all cases, the
right to determine the propor-

‘tions in which the substitutes

shall receive. — Nevertheless:
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the donor or testator may, in a
new gift inter vivos of other
property to the same person, or
in a will, create a substitution
of the property given uncondi-
tionally in the first gift; such
a substitution takes effect only :
hy virtuc of the acceptance of *
the subsequent disposition of .
which it forms a condition, and .
dves mot prejudico the rights :
acquired by third parties.—0.
$. t. 1, a. 13, 15; Th. Des. n.
123, 127 C.824; Poth. Subst.
527, [1I. 383.]

9386. Children who are not
called to the sabstitution, but
are merely named in the con-
dition without heing charged to
deliver over to others, are not
deemed to be included in the
disposition.—Ric. Subst. pt. 1,
n. 501; 2 Bour. 167; Poth. Subst.
304-73 0.8.1, a.19; Th. Des.
Subst. n. 939 --.  [IL 385.]

937. In substitutions, as in
other legacies, representation
does not take place, unless the
testator has ordained that the
property shall pass in the order
of legitimate sugcessions, or his
intention to that effect is other-
wise manifest.—0. 8. t. 1,a. 21 ;
Th. Des. n. 64 ; Ric. Subst. pt.
1, n. 663 --. [LI. 385.]

SECTION 1I.
-0f the registration of substi-
tutions.

938. Besides the effect of
registration or of the omission
to register, as regards gifts and
wills respectively as such, any

of these acts containing fidu- |

ciary substitutions, eithcr in
respect o moveable or of im-

moveable property, must be
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registered in the interest of the
substitutes and of third parties.
— Substitutions in the dircct
linc in contracts of marriage,
and those 'in respect of cor-
poreal moveables accompanied
with actual delivery to the
first donce are mnot exempt
from registration.—The failure
to register substitutions ope-
rates in favor of third parties,
to the prejudice of the substi-
tutes, though the latter be
minors, or interdicted, or not
yet born, and cven against
married women, and they can-
not he relieved from it; saving
their recourse against those
whose duty it was to procure
the registration.—C. S. L. C.c.
37, 5. 295 O. Mou. a. 57 ; Riec.
Subst. pt. 2, n. 120; 2 Bour.
178-180; Poth. Subst. 491 --;
C. N. 1069. [IIL. 385.]

939. The wantof registra-
tion muy be invoked against
the substitution by all parties
interested who are not within
some particular exeeption.—2
Rie. Subst. pt. 2, n. 120; Poth.
Subst. 495, 6; C. N. 941, 1070.
[II. 385.]

94.0. Ncither the grantor,
nor the institute, nor their heirs
or universal legatees, can avail
themselves of the want of regia-
tration, but it may he invoked
by those who have acquired
from them' in good faith by a
particular_title, ‘whether one-
rous or gratuitous, and by their
creditars.—Poth. Subst. 495, 6;
0. 8. t. 2, a. 34; C. N, 941,
107¢,1072. - [II.385.]

)41. The registration of
acts containing * substitutions
takes the place of theirinscrip-
‘tion in the offices of the courts,
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and of their judieial publica-
tion, which formalitics are
abolished. — Such registration
must be cffected within six
months from the date of the
gift inter vivos, or from the
death  of the testator. The
cilect of the registration of gifts
inter vivos within such delay,
as regards third parties whose
claims are registered, is ex-
plained in the title Of Regis-
tration of real rights. As
regards all other parties, and
in cases of substitution by will,
registration within the same
delays has a retroactive effect
to the time of the gift, or to
that of the death. If it take
place subsequently, its effect
commences only from its date.
—Nevertheless the special de-
]a,ys established, as regards
- wills, for the cases where the
testator dies beyond Canada,
or where the deed has heen
concealed, apply with cqual
retroactive eficet to the substi-
tution contained in the will in
such cases.—Substitutions af-
fecting immoveables must be
registered in the regisiry office
of the division in which they
are - situated, and also, when
they are created by gifts made
in contemplation of death, or
by will, at the registry office
of the domicile of the grantor.
" —If it affect moveable proper-
ty, it must be registered in the
registry office of the division
in which the donor at the time
of the donation, or the testator
at the time of his death, had
his domicile.—C. 8. L. C. c. 37,
s, ’S 29; Poth. Subst. 404, 5;
0.8t 2, a.27-29; C.804; c.
N, 1069 [II 3b5 I &79]

[II. 387. ]

Of substitutions before ihcn- K
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942, The following persons
arc hound to register substi-
tutions, when they are aware
of their cxistence, namely :

1. The institute who accepts
the gift or legacy;

2. The substitute of age, who
is -himself charged to deliver -
over;

Tutons or curators of the
1n<t1tuto or of the substitutes, .
and the curator to the substi-
tution ;

4. The hushand for his w1fe
whe is so bound.—Those who
are hound to cficet the regis-
tration of the substitution, and
their heirs and universal lega-.
tees, or legatees by general
title, cannot avail themsclves
of the want of such registra- .
tion.—The institute who has-
neglected to register is more-
over subject to lose the fruits,
as in the case of negleet to
have an inventory made.—Ric.
Subst. pt. 2, n. 130 ; 2 Bour..
178; 0. 8.t 2, a. 23, 30;
Poth. S. 494, 496, 553 ; C
N. 941, 1069, 1070, 1012 1073,

94.3. The acts and decla-
rations of investment of the :
moneys belonging to the substi- -
tution must also he registered. -
within six months from their ~
date.—Author. under a. 942 :
[II. 387.]

SECTION 1II.

opening.: ‘
944, The instituie holds

‘the .property as  proprietor,

subjeet to the obligation  of .
delivering over, aud without
prejud_i_cc. to the rights of the .
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- substitute.—~Ric. Subst. pt. 1,
n. 100;.2 Bour. 186; Poth.
Subst. 541, 543, 539; Guy.
Subst. 552-3; Th. Des. Subst.
n. 11, 631-3. [II. 387.]

ga5, If all the substitutes
be not born, the institute is
hound to obtain, in the manner
established as regards tutors,
the judicial appointment of a
curator to the substitution, to
represent the substitutes yet
unborn, and to attend to their
interests in all inventories and
partitions and other circum-
stances in which his inter-
vention is requisite or proper.
—The institute who neglects
to fulll this obligation may be
declared to have forfeited in
favor of the substitute the
beuefit of the disposition.—All
persons who are competent to
demand the appointment of a
tator to a minor of the same
family may also demand the
nomination of a curator to the
substitution.—Substitutes who
are born hut incapable are
represented as in  ordinary
cases.—2 DBour. 160 ; . Guy.
Tuteur & Subst. 339; 2 Pi. 313;
Th. Des. Subst. e. 88; C. N.
1055, 1056,1057. [II.387.]

946, The institute is bound,
within three months to have
an inventory made at his own
expense of the property com-
prised in the substitution, as
well as- a valuation of “the
moveable cffects, if they have
not, alrcady been included as

 such and valued likewise in a

general inventory of the pro-
perty of the succession, made
by other persons. All persons
interested -must either be pre-

sent or “have been notified !
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to that effect.—In default of
the institute, the substitutes,
their tutors or curators, and
the curator to the substitution
have the right, and are bound,
cxcept the substitates when
they are not obliged to deliver
over, to cause such inventory
to be made at the expense of
the “institute, after notifying
him, and all others interested,
to be present.—So long as the
institute fails to have such in-
ventory and valuation made he
is deprived of the fruits.—2
Bour. 160; Poth. Subst. 522, 3; .
2 Pi. 313; Guy. Tut. & subst.
339; 0. 8. t. 2. a. 1,2, 4, 5;
C. N. 1058, 1059, 1060. [II.
387.] - .

947, The institute performs
all the acts that arc nccessary
for the preservation of the pro-
perty.—Ile is liable on his own.
account for all rights, rents,
charges and arrcars falling
duc within his time. — e
makes all payments, rcecives
moneys due and reimburse-
ments, invests capital sums
and cxercises bhefore the courts
all the powers nccessary for
these purposes.—Ior the same
purposes he males the neces- .
sary advances for law expenses
and other necessary disburse-
ments of  an extraordinary
nature, the amount of which ’
is refunded to him or his heirs,
cither in whole or in part, ac-
cording ‘to what appears to he
cyuitable at the time when -

‘he delivers over:i—-If he have

redeemed rents  or paid the

‘principal of 'debts due, without

having been charged to do so,
he and his heirs have a right ™~
to’ he ‘paid back, ab Lh_o same -
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time, the moneys so disbursed,
without interest.—If such re-
demption or payment have
been made in anticipation
without sufficient reason, and
would not have been demand-
able at the time of the opening,
the substitute need not, until
the time when they would have
become exigible, do more than
pay the rents or interest.—2

DBour. 160-3 ; Poth. .Subst.
541, 2 3 Guy. Subst. 522 --,
[1II. 389.]

‘948, The rules concerning
indivision set forth in the title
Of Successions, apply cqually
to substitutions, save the pro-
visional nature of the partition
while they last.—In the case of
forced sale of immoveables,or
any other lawful alienation of
the property comprised in a
substitution, and in the case
of redemption of rents or capital
sums, the institute, or the testa-
mentary exccutors: authorized
to’ administer in his place, are
bound to invest the wvrice, in
the interest of the subst:tutes,
with the consent of all parties
interested ; or upon the refusal

_of such parties, the investment
is made under judicial author-
“ization, obtaincd after due
notice to them heing given.—
2 Bour. 160 Poth. Subst. 549,

543, 552 Guy Subst. 527.
[r I. -389.
7949, "The obligation of

delivering over the property of
the substitution: in an undi-
minished state, and the nullity
of all his acts in contraven-
tion thereof, do not prevent
the mstlt,ute irom hypothecat-
ing or ulienating such property,
without pxe,;udloe to the rights

| Author.
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of the substitute, who takes it 3
free from all hypothecs, charges
orservitudes, and even from the

continuation of lease, unless Ius o

right has been prescribed ac-
cordmv to the rules contained -
in the title Of Prescription, or.
unless a third party has aright .
to avail himsclf of the want of

registration of the substitution. .
—Anthor. under a. 951. [IL

389.

9%0. Forced sales under ex-. -
ecution, or by lxcxtmon, are
likewise dissolved in favor of
the substitute by the opening
of the substitution, if it have
been registered, unless the sale.
cones within ono of the cases .
mentioned in article 953.—

under a. 951. [II. .
589.]

951. The institute cannot
compound as to the ownership.
of the property in such a man- .
ner as to hind the substitute,
except in cases of necessity,
when the interests of the latter
are concerned, and after being -
judicially "authorized in. the.
manner roqunod for the saloof * :
property helonging to minors. -
—Ric. Subst. pt. 2,n. 90 ; Poth. :
Subst. 543; Guy. Tu\.nsuetmn, )
236; 0. Stl a. 53; Th. -
Des. Subst. 788, 857 -- . -[II.
389.] ‘

"952. The grantor may in-- ..
definitely allow the alienation,:
of the property of the substitu-
tion, which takes place, in such
case, only when the: alxenatxon :
is not made.—Ric. Subst..pt.2, .
n. 76; Poth. Subst. 537; Guy.
ﬁubst 507; . Th. Des.'Subst o
787. [II.391.] .

953, The final alienation of .

the property of a substhdtlou_bl
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may moreover be validly effect-
ed while the substitutionlasts:

L. By expropriation for pub-
lic purposes or in vutue of
some special law;

2. By forced judicial sale on
account of & debt due by the
grantor, or of hypothecary
claims anterior to his posses-
sion. The obligation of the
institute to discharge the debt
or hypothee does not prevent
the sale from being valid in
this case against the substitu-
tion, but the institute is liable
towards the substitute for all
damages ;

3. With the consent of all
the substitutes, when they are
in the exerciso of their rights.
If some of them only have con-
sented, the ‘alienation holds
good as regurds them, without
]nc_)uchcmg the others ;

4. When the substitute as
heir or legatee of the institute
is answerablo to the purchaser
for the eviction;

5. As regards moveable
things sold in conformity with
section 1 of this chapter.—Ric.
Subst. ¢. 6, n. 258, c. 13, n.

99 --; 2 Bour. 160, 179 189 --
Poth. Subst. 531, 533, 534
548 ; Guy. Subst. 527 -3 Hér.
49. [IL. 391.]

954, [The wife of the in-
stitute has no subsidiary re-
course against the property of
substitutions for the securing
of her dower or her dowry.]
—C.'N. 1054, '[II. 391.]

955, If the. institute de-
teriorate, - waste or dissipate
the property, he may be com-
pelled to give security or to
allow the substitute to be put
in possesston ofitas a seques-
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trator.—Ric. Subst. e. 10, n.
25, 26; 2 Bour. 160; Poth.
Subst. 552; Guy. Subst. 536 ;
Th. Des. Subst. n. 780-782,
[I1. 391.]

956. The substitute may,
while the substitution lasts,
dispose by actinter vivos or by
will, of his eventnal right to
the property of the substitu-
tion, subjeetto the contingency
of its lapsing, and  to its ul-
terior effects "if it continuc
beyond him.—The substitute
or his representatives may,
before the opening, perform all
acts of a conservatory natunre
connected with his eventual
right, whether- against the
institute or against third per-
sons.—Ric. Subst. ¢. 13, n. 89;
Poth. Subst. 551,2; Th. Des.
Subst. n. 757. [TI. 391.] .

957. The substitute who
dies before the opening of tho
substitution in his favor, or
whose right to it has otherwise
lapsed, docs not transmit such
right to hisheirs, any more than
in the case of any other unac-
crued legacy.—2 Dour. 173;"
Poth. Subst. 550 ; Th. Des.
Subst. n. 510 --, 556 --. [IL.
391.]

958. As regards thorepairs
which the institute is bound to
make, and the reimbursements
he or his heirs may claim for
the improvements he has made,
the samo rules apply as are laid
down for . the cmphyteutic
lessce in art'oles 581 and 582,
——Poth Subst. 534. [II. 391.]

- 959.Judgments obtained by

third parties against the insti-
tute cannot be _impugned: by
the substitutes, on the ground
of the substitution, if, in ‘tho
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same suits, they, or their tutors | scized of the property in-the
or curators, or the curator to|same manner as any other

the substitition, besides the !’ .

executors andadministrators of
the will, if there were any in
function, were impleaded.—If
the substitutes, or those who
may be thus impleadedin their
place, have not heen included
in the suit, such judginents
may be impugned, whether the
institute has or hasnot contest-
ed the action brought against
him.—Del. 22 Mar. 1732, 1 Ed.
& 0. 533; Guy. Subst. 5453
Th. Des. Subst. n. 1258; 2 Pi.
407, [IT. 393.]

960. The institute may, but
without prejudice to his credi-
tors, deliver over the property
in anticipation of the appointed
term, unless the delay is for

+ the henefit of the substitute.—

Q. Subst. t. 1, a. 42; Th. Des.
Subst. n. 1044 --; Ric. Subst.
pt- 2, n. 27, 40, 48; 2 Bour.
171; Poth. Subst. 556,7; Guy.
Subst. 537. [IL. 393.]

SECTION IV.

Of the opening of substifu-
tions and the delivering
over of the property.

981. When no period is as-
signed for the opening of a
8t abstitution and the delivering
over of the property, they tako
placo at the death of tho insti-
tute.—Rie. Subst. pt. 2, n. 27;
2 Bour. 171; Poth. Subst. oa.),
C. N.1053. [IL 393.]

982, The substitute takes
the property dircctly from tho
grantor and not from the insti-
tutc —The substitute, by the
opening of the substitution in
his favor, becomesimmediately

tee; he may dispose of it
absolutely and transmit it in
his succession, if he be not
prohibited from doing so, or if
the substitution do not continue
beyond him.—2 Bour. 172;
Guy. Subst. 538 ; Poth. Subst.
559, [II. 393.]

963. If, by reason of a
pending coudition or some other
disposition of the will, the
opening of the substitation do
not - take place  immediately
upon the death of the institute,
his heirs and legatces continue,
until the opening, to exercise
his rights, and remain liable
for his obligations. — Poth.
Subst. 563; Th. Des. Subst. c.
30. [II. 393.]

9€4., The legatee who ‘s
charged as a mere trustee, to
administer the property and to
employ it or deliver it over in
accordance with the will; even
though the terms used appear
mally to give him the quality
of a proprictor subject. to
deliver over, rather than that’
of a mere executor or adminis-
trator, does not retain the pro-
perty in the event of the lapse
of the ulterior disposition, or of
the impossibility of applying
such property to the purposes
intended, unless the testator
has manifested his, intention to
that effect. The property ‘in
such cases passes to the heir
or the legatee who receives the.
succession.—Ric.. Subst. pt. 1,

‘n. 752-4; Th. Des. Subst, n."’

536, 4'%9. [II. 393.] -
985. Tho institute or his *

heirs deliver over the property
together with. its accessories;
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they render the fruits and’
interest acerned since the open-
ing, it they have reecived thom,
unless  the substitute, after
being put in default to accept
or repudiate the legacy, has
failed to assume his quality.—
Poth. Subst. 560; Guy. Subst.
530; Th. Des. Subst. c. 69.
[1I. 393.] : ‘

986. [If the instituto were
a dehtor or a creditor of the
grantor, and in consequence of
his accepting. as heir, as uni-
versal legatee, or as legatee by
general title, confusion take
place so as to destroy his debt
orhis claim, such debt orclaim,
notwithstanding such confusion
which is deemed to bo only
temporary, © revives between
the substitute and the instituto
or his heirs, when tho property
comes to he delivered over;
exeept as to interest up to that
time for which the confusion
still holds.—The institute or
his heirs are entitled to the
separation of property in the
prosecution of their elaim, and
may retain the property until
they are. paid.]—Guy. Subst.
5405 Th. Des. Subst, ¢. 53-56 ;
Rie. Subst. c. 12, n. 71; 2
Bour, 161. [II.395.] .

967. Institutes under age,
interdicted, or unborn, or un-
der coverture, are not reliev-
able from the non-fulfilment
of the obligations imposed
upon them, or upon. their hus-
bands, tutors or. curators for
them, by this and the preceding

section ; saving their recourse. |

—2 Rie. Subst. pt. 2, n. 133-4;
Poth. Subst. 496; C. N. 1074,
[II. 395.] g ‘
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SECTION Y. .
Of the prohibition to alienate.

968. The prohibition to
alicnate contained in a deed
may, in certain cases, be con-
nected with a eubstitation or
may. even constitato one.—It
may also be made for other
motives than that of substitu-
tion.—It may be stated in ex-
press torms, or may result
from the conditions and ecir-
cumstances of tho act.— It
includes the prohibition to hy-
pothecate.—In gifts inter vivos
the undertaking by the donee
not to alienate has the same
effects as the prohibition by the
donor.—ff. L. 134, deleg.1; L.
38, Ih. 3;.Cod. L. 4, de cond.
ob caus.; Ric. Subst. pt. 1, n.
333 --, 369; 3 Hen. 1. 5,c. 4,
q.49; 2Bour. 164 ; Dom. Subst.
t. 3,8.2,n. 5, &1 5,i. p., Legs,
t. 2, 5.1, n. 3; N. D.  Défense
d’aliéner, §1; Poth. Subst. 499.
[TI. 395.]

969. The cause or con-
sideration . of the prohibition
to alienate, may bo_ tho in-
terest cither of the party ‘dis-
posing, or of the party recciv-
ing, or it may he that of tho
substitutes, or of third parties.
—12 Poth. Pand. 245-252; Rie. -
Subst. pt. 1, n. 333 ; Poth. Don.
pt- 1, n. 1044, [II. 395.]

970. - The prohibition . to
alicnate things sold or -con-
voyed by purely onerous title

‘is void.—N. ‘D. Défense d’alié-

ner, § 1, n. 1.. [II. 395.]
971. The . prohibition to
alicnate may be simply con-
firmatory of a substitution.—
It may counstitute one, although
express terms bo not used, ac-.
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cording to the rules hereinafter
laid down. [IL 395.]

972, [Although the motive
of the prohibition to alienate be
not expressed, and it be not
declared under pain of nullity
or some other penalty, the in-
tention of the party disposing
suffices to give it effect, unless
the expressions are evidently
within thelimitsof mereadvice.
—When the prohibition is not
made for another motive, it is
interpreted as establishing in
favor of the party disposing
and his heirs a right to get
back the property.]—N. D. L
c.n. 3. [II. 397.]

973, It the prohibition to
alienate be made in favor of
persons who arc designated, or

~who may be ascertained, and
who.are to receive the property
after the donee, the heir, or
the legatee, a substitution is
created in favor of such per-
sons, although it be not in-ex-
press terms.—Poth. Subst. 449,
517, 518. [II. 397.] :

974, When the prohibition
to alienate extends to several
degrees and is at the same
time interpreted as implying a
substitution, those to whom the
prohibitionsuccessively applies
after the first who reccives,
become substitutes in turn, as

if they were'the subject of ex-|

_press  dispositions. — 2 Rie.
S{z)xbst. pt. 1, n. 397-9. [IL
307. ‘

975. The prohibition to
alienate may be confined to
acts “nter vivos, or to acts in
conteinplation of death, or may
“axtend to. both, or may be
otherwise modified according to
the will of the party disposing.
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Its extentis determined accord- .
ing to the object which the
party disposing had in view,

‘and the othér attending ecir--

cumstances.—If there he no’
restriction, the prohibition ‘is
deemed to cover acts of cvery
description.—2 Ric. Subst. pt.°
1,n.840 --. [IL.397.]
976. The simple prohibition
to dispose of property by wili,
without other condition orin-
dication, implies a substitution -
in favor of the natural heirs of-
the donee, or of the heir or-
legatee, for so much of the pro-
perty as may remain at the
death of such donce, heir or-
legatee. ~—- Poth. Subst. 518.
[1I. 397.] S
977. The prohibition 'to
alienate out of the family, -
cither of the party disposing or-
of the party receiving; or out
of any other family, does not,
in the absenco of expressions
denoting continuance, extend
to others than those to whom it
is addressced ; the persons be-
longing to the family who take
after them are not subject to
it.—If the prohibition be ad-.
dressed to no person in- parti-
cular, it is deemed, in. -the
absence of-such expressions, to -
apply only to the person first
henelfited.—Suabstitutions made
in a family are in all cases
interpreted according to the .
same rules.—Ric. Subst. pt. 1,

'n. 388, 393, 516; Th. Dds.
‘Subst. n.

356, 357, 358--,.
363 --, 953-959. [II. 397.]"
978, The prohibition to..
alienate out of the family,
when no dispositions require
the following of the legitimate
order of suecession, or any
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other order, ‘does not prevent
the alienation, by gratuitous
or onerous title, made in favor
of the more distant members of
the family.—Th. Des L. e
[II. 397.] -

979. The term family when
it is not limited, applics to all
the relatives in the direct or
collateral line belonging to the
family, who come by successive
degrees according to law or to
the order indicated, without
however representation being
allowed otherwise than in the
case of legacies.—0. 8. t. 1, a.
21, 22 ; Poth. Subst. 512-514.
[II 399]

980. In the prohibition to
alicnate, as in substitutions,
und in gifts and legacies in
general, the terms ckildren or
grandchildren, made use of
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without qualification o:ther in
the disposition or in ‘the con--
dition, apply to all the descend-
‘ants, w1th or without tho effect
of extending to more than one
degree according to the terms’
of the act.—Rie. Subst. pt. 1, n.
503 --; Th. Des. -Subst. n.
-367 --; Poth. Subst. 509; 7
L. C. R. 351; 9 -Id. 376; 11
Id. 84, Martin & Lee; 6 Guy.
718 --. [II.399.] :
981. [Prohibitions to n.llen- _
ate, although not accompanied
by substitution, must be regis-
tered, even as regards moveable
property, in the same manner
as substitutions-themselves.—
The person thus prohibited and
his tutor or curator, and the.
husband in the case of & mar-
ried woman, are hound to cflect
such registration.]—[TI1.399.]

THIRD.

GENERAL PROVISIONS.

082, It is essential to an
ohligation that it should have
a cause from which it arises,
persons between whom it exists,
and an object. ——Poth Ob. n. 1.
[L.37.3

988. Obligations arise from
contracts, quu51 -contracts, . of-
fences, quasi-offences, and from
the operation of the law solely..!
—Inst. 1. 3,t. 14, § 1, 2; Poth
Ob. 2. [I.3T. 1
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