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NOTICE TO SUBSCRIBERS.

As some Subscribers do not yet understand our new method of
addressing the «* Law Journal,” we take this opportunuty of guiny
an explanation.

The object of the system is to inform each individual Subscriber of
the amount due by lam to us to the end of the CURRENT year of
publication.

This object iseffected by printing on the wrapper of each number—
1. The name of the Subscriber. 2. The amountan arrear. 3. The
current year to the end of which the computationis made.

Tucs “John Smith $5°60.”  This signifies that, at the end of the
year 1860, John Smuth will be indebted to us in the sum of $5, for
the current volume.

So ¢t IHenry Tompkins 825 °60.” DBy this ts sigmified that, at the
end of the year 1860, Henry Tompkins will be wndebted (o us w the
sum of S5, for b volumes of the ** Law Journal.”

Many persons take $5°60 to mean 5 dollars and 60 cents.  This
is @ mistake. The ¢ 60" kas veference to the year, and not to the
amount represented as due.

THE LAW OF REGISTERED JUDGMENTS IN UPPER
CANADA.

There are few branches of our law of real property so
important, and, perhaps, so troublesome, as that which
relates to the lien upon property created by registered
judgments. The statutory cnactments are by no means
perfectly clear; and the consolidation of the vavious con-
flicting provisions iu the Consolidated Statutes for Upper
Canada, has ounly brought into greater relief their numer-
ous incousistencics.

In a former article upon this subject (vol. 3, p. 193), we
treated of the lien of registered judgtacnts, and under what
circumstances it was, and was not, binding upon lands,
and in the present article we propose to fulfil the promise

"then made, of referring to the interests in real estate which
. may be bound by such registered judgments.

| By the Consolidated Statutes for Upper Canada (cap. €9,
‘sec. {—same as 13 & 14 Vie. cap. 63, sce. 2), it is pro-
fvidcd that judgments, when registered, shall affect and bind
all lands to which the debtor was or afterwards became
seized, possessed, or entitled, for any estate or interest what-
ever, at law or in equity, whether in possession, reversion,
remainder or expectancy, or over which he had or after-
wards obtained any disposing powcer; and these provisions
are amplified by the Consolidated Statute for Upper Canada
!(cap. 90, secs. 5 & 11), which provides that a contingent,
an executory, and a future interest, and a possibility cou-
pled with an interest, in any land, whether the objeet of
the gift or Jimitation of such interest or possibility be or be
not ascertained; also a right of entry, whether immediate
or future, and whether vested or contingent, into or npon
any land, shall be bound by judgments, and be liable to
seizure and sale under exccution the same as lands.

‘The words here used—*¢ any estate or interest in land’’~—
are certainly comprehensive enough to include all kinds of
cstates which can possibly exist at luw or in cquity. We
shall therefore describe those estates which are more gene-
rally known, and then refer to those which the latter
statute more particularly describes, on all of which judg-
ments attach.

1. An estate in fre simple in land is the largest estate
which can be held under our laws. It is the kind of estate
most common in this Province, and possesses the advantage
of descending not merely to the heirs of the body, but to
collateral relatives, according to the canons of descent. 1Its
wost valuable quality, however, consists in the unfettered
right of alienation which its owner enjoys. A sale of such
an estate under a judgment is a complete alienation.

2. An estats tail may be considered as the nest largest
estate. It is an estate given a man and the heirs of his
body generally, in a regular order of descent; und it will
descend to his lawful posterity, without restriction; or to
certain heirs of his body, as heirs male, heirs female, or
beirs by a particular wife. Judgments registered against
these cstates are binding on the lands of the tenant in tail
as ““against the issuc of his body, and all other persons
whom he might, without the sssent of any otber person, cut
off and debar from any remainder, reversion, or any other
interest in or out of said lands.”

3. An estate for life or years, may be an estate to hold
during life, and no longer, or a husband’s tenancy by the
curtesy of Bugland, in his deceased wife's estate; or an
cstate for a limited number of years, or for the life of
lanother. As the tenant for Jife or years of such cstates

has only a disposing power over whatever estate he pos,
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sesses in the lands, a judgment can bind ny more than this | By the old law, a feoffinent or any other conveyance of a

disposing power can control ; and a sale of such an estate,
under such a judgment, would only confer upon the pur-
chaser the remainder of whatever estate the debtor had in
the lands at the time of the sale.

The preceding may be termed cstates in posscssion, such
cstates being those of which the tenant is in actual receipt
of the profits.

4. An estate in reversion may be defined to be that
interest in an estate which remains in a tenant in fee simple
or fee tail, who has parted with his estate fur a term of
years, or for the life of another, and in virtue of which he
will have the full estate on the expiration of the term of
years, or death of the tenant for life. The estate which he
has granted is called, during its continuance, the particular
estate, being only a part or parti-ule of the estate in fee or
tail; and that which is undisposed of and remains in the
grantor, is the estate in recersion.

5. An estate in remainder is an cstate arising out of an
estate in .eversion. If the tenant in fee should, after
granting a particular estale, ns above explained, also dis-
pose of his reversion to another party, that which he dis-
poses of is called a remainder. Thus: if a grant be made
by A, the tenant in fee simple, to B for life, and, after lis
decease, then to C and his heirs, the whole fee simple is
disposed of, and C’s interest is an estate in remainder,
espectant on the death of B. A remainder, therefuse,
always has its origin in ecpress grant, and springs from the
acts of the parties ; a reversion merely ariscs incidestally,
in ronsequence of th. grant of o particular estate, and is
created simply by the operation of law.

A further term is used by the statute—estates in expre-
tancy, or estates where the right to receive the profits is
postponed to some future time—of which there are two
sorts, cstates in remainder and estates in reversion, (2
Cruise’s Dig. 202.) and which we have above described.

We shall now refer to the estates described in secs. &
11 of cap. 90 of the Consolidated Statates of Upper Canada.

6. A contingent remainder is that remnant of an estate
which is limited to take effect on an event or condition
which may never happen or be performed till after the
determination of the preceding particular estate; in which
case, such remainder can never take effect.  Sir Witliam
Blackstone has clearly d.fined ¢ contingent or executory
remainders’ (whereby no present interest pusses) to be,
“where the estate in remainder is limited to take effeet
cither to a dubious and uncertain person, or upon a dubious
and uucertain crent.” (2 Bl Com. 169).)

7. An execulory interest is a future estate, which arises
when its time comes, of its own inherent strength, and
depends upon no prior cstate, from which to take effect.

i freehold made to-day to A, to hold from to-morrow, would

be abselutely void, as involving a contradiction; for when
the scisin is parted with, it must vest in some person imme-
diately. There is no half-way place for estates to rest in,
like that supposed to be occupied by Mahomet’s coffin.
But by means of springing and shifting uses, created under
the Statute of Uses, the seisin of an estate shitts from one
to another, until it vests in the party for whom it is in-
tended. Thus: an cstate may be cunveyed to A and his
heirs, to the use of the grantor and his heirs, uatil to-mor-
row, and then to the usc of 13 and his heirs, and the courts
would enforce the use in favor of 3. A very common
instance of such a shifting use occurs in an ordinary mar-
rioge settlement. .\, the settlor, conveys, by the settlement
crecuted a day or two before the marriage, to the trustees,
‘0 the usc of A the settlor and his heirs, until the intended
marriage shall be solemnized, and from and immediately
after the solemnization thereof, to the use of B the husband,
“r s wife.  Ilere the moment the murriage takes place,
the seisin shifis away from A to B, without any further
conv.yance.

8. The other estates mentivned in the statute are, a
“fuf re interest,” and a ¢ possibility coupled with an
intecst.” OFf the former, a vested remainder may be given
as : ¢ example, which is an estate in which the person enti-
tlec has an immediate, fixed right of future posscssion and
enjuyment of the profits. A possibility coupled with an
nte vest, 1s an cstate which must depend upon a contingent
event, which will be recognized by law ; for Lord Cuke says,
«The law will never adjudge a graut good, by reason of a
possibility or expectation of a thing which is against law.”
(3 Rep. 51 b.) As an example of such possibilities the fol-
lowingis given: If alease be made to A. for life, remainder to
the right heirs of J. S., this is good; but if at the time of
the limitation of the remainder there be no such person as
J.S., but during the lifetime of the tenant forlife, J. S. be
born and die, his heir shall at no time take, because the
possibility on which the remainder is to take cffect is too
remote.  This latter is called a possibility upon a possibility,
which, as Lord Coke says, is never admitted by iotend-
(2 Cruise’s Dig. 231.)

These observations may be considered too clcmentary;
but it must be recollected that these provisions of the
statutes are seldom acted upon, and that as it is probable
more attention will be given to the subject hereafter, it is
a pardonable fault to be clear and explicit in treatiag of the
provisions of a law which deuals so minutely with interests
in real estate.

It is not necessary to refer to authoritics affecting the
first class of cstates declared by the statute to be bound by

ment of law.



LAW

JOURNAL.

171

1860.]

sy . . .
Jucgments, as in regard to them the law is quite clear. reap. 3, see. 6.

M . o . |
But in regard to entailed estates, it is ¢lear that under the |
seems rather adverse to the cffect of the term used in ihe

statute first referred to (cap. X9), the isue in tail and

reuuinder-men will, where there is no protector, be bound
by judgments entered up aguinst the tenant in tail, inas- |

much a8 he has, in the words of the seetion, a dispasing
power, which he may, without he assent of any other per-
son, exereiso for his'own benefit, and also as such judaments
are binding against the issuc of his budy, and all other
persons whom he may, without the assent of any other
person, cut off and debar from any remainder, &e.  And
where there is a protector, as the tenant in tail can create
a base fee without his consent, the Jjudgment ¢an bind the
land to that extent.

In Mofut v. Grover (4 U. C. C. P. 402), it was held
that the interest of a husband in the freehold estate of his
wife may be sold under a fi. fu. lands, as such might be
estended on an eleydt, and may theretore be sold under
such fi. su. by 5 Geo. IL cap. 7.

In Doc dem. Cameron v. Robinson (7 U.C. Q.B. 335),
the interest of a reversioner was held lable to sale under a
Ji- fu. lands dwing the lifetime of the tenant for life.

Some of the advantages of these provisions are, that in
cases of joint tenancy, the creditor need not be deprived of
the benefit of his judgment by reason of the death of the

The judgment debtor could take no
intcrest unless he survived his other. Yet this case

statute of ““a possibility coupled with an interest.”

In Keylund v, B lpust Corporation (6 Tr. Ch, 161), the
Lurd Chunccllor, in remarking upon the attempt of a judg-
ment creditor to enforee his lien against the trust estate of
his debtor, said: ¢ It is one thing to cestablish the Liability
of a trustee; another, and a very diffcrent one, to deter-
mine that such liability is to be enfurced against the trast
property.  Tn a court of law such property may be scized
under a judzment against the person whom the law recog-
nizes as the legal owner, but not in equity.”

Tn Arneld v. Gracesend (2 Jur. N. 8. 702), it was held
that the word ““person” includes a body corporate, and the
words ¢ for his own benefit”” mean not as trustee; and in
that case, property acquired by the new corporation, after
succeeding to the old corporation, was held liable to be
taken in execution for debts contracted by the old ;—and
thus in effect overruling Arnold v. Ridge (17 Jur. $06),

The other cases referring to trust estates are Whitwrorth
v. Gaugain (1 Phil. 730), Gore v. Bowser (1 Jur. N. S,
392), Pallister v. Grarvesend (25 L. J. Ch. 776), and
Kinneoley v, Jareis (25 Lo 3. Ch. 543).

It is clear that the vbject and scope of e statutes is to

debtor in the lifetime of the co-tenant (notwithstanding |
the jus worescendiy; Yut will be entitled to the same re. | fford relief to the creditor to the extent of the debtor's
medics against the share which has sunvived, as he would | interest, whether actual, bendicial, or attainable by the
bave had in the lifctime of the debtor. execution of a poner, ot otherwise; and therefure the

So if a joint judgment be entered up against the joint| enactments must extend to all cases where the debtor has
o o :

donces of a gencral power of appointment, it would scem
that, the joint power being considered a disposing power,
would be bound.

In McLean v. Fisher (14 U. C. Q. B, 617), the tes-
tator, after giving certain lands to three of his children,
devised all the residue to his wife for life; and after her
death to be cqually divided among all his then surviving
children (except the three). A patent was afterwards is-
sued to the cxceutors to hold under the will.  While the
wife was alive, and therefore before the division to the sur-
viving ehildren, a /i /¢ lands issued against one of these
children, and under it the sheriff seized and sold his inter-
est in the property. The Court held, that the sheriff's
decd was inoperative, as the defendant in the writ bad no
estate, or interest in the land which could be cold under
cxecution. It was decided in this case, that while the
Trustees held the legal estate, the residuary devisee (judg-
ment debtor) had not such an equitable estate in the land
which could be sulject to execution as a trust interest lia-
ble to execution under thegStatute of Frauds (20 Car. I

a general uncuntrolled power of appuintument, not limited to
parti  lar objects or to specific purposes.

{Iercafter we may continue the subject of this article by
referring to the lien of Crown debts as they affect real
estate, under the old statutes of England and our own Act
respecting the registration of deeds and instruments creat-
ing debts to the Crown (Con. Stat. U. C. eap. 5).

PRIVILEGES OF ADVOCATES.

A case of some importance to the profession has recently
been determined in Bagland (we refer to Mackay v. Ford),
which will be found transferred to our columns from the
pages of the Law Times. Tt desides that an action will
not lie against an attorney for words spoken by him as an
advocate, iu a matter before magistrates, when the language
used by him is strictly relevant to the question before them.
We confess we have always understood the law to be so,
and would have been much astonished to find it differently
determined.
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LAW AND ' UITY BILL.
MEMORTAL OF THE COMMUN LAW COMMISSIONERS RESPEC1iNG THIS

In reply to the following letter of the Lord Chancellor, cn-
closing the *“ observations” of the equity judges on tho Law
and Equity Bill, a communieation from the Common Law
Commissioners has been presented to Parliament by her
Majesty.

Houso of Lords, 24th April, 1860,

My lord,—T have the honour to submit to you a copy of a
memorial from the Master of the Rolls and the three Vice-
Chancellors upon a Bill framed witha view to carry into effect
tho last report of the Common Law Commission presided over
by your lordship. I respectfully beg that this memarial may
be considered by your Inrdship and the other commissioners,
and that you would have tho goodness to inform me how fur
you concur in its reasoning.

1 ought to add, that as this memorial was laid before the
TTouse of Lovds, T propose (with your permission) to lay before
the 1louse of Lords any observations you may be pleased to
offer in answer to it.—I have, &c., CavrneLy, C.

The Right 1Ion. the Lord Chief Justice Cockburn,

&e. &Le. &e.

'T'he Common Law Commissioners’ communication is as

follows :—
18th May, 1860,

My lord,—Our atlention having been ealled by your lordship
to the objections urged in the memorial of the cquity judges
against the Bill introduced into the Legislature on the recom-
mendations contaned in our last report, with a view to our
offering such answer as our acquaintance with the subject
might suggest, we beg to submit the following observations
in reply.

Wo must hagin by premising that the scope and cffect of the
alterations proposed in the jurisdiction of the common luw
courts has been greatly misconceived, while the objectors ap-
pear to have lost sight of the extent to which equitable juris-
diction has already been conferred on these courts, as well as
of the great improvements wnich have been introduced in
modern times into their p: rcedure.

In the sweeping criticisms with which our recommendations
have been assailed the proposal to confer further equitable
Jurisdiction on the courts of common law has been treated as
a scheme of innovation and demolition, now first propounded,
and the incompetency of the common law judges and the in-
adequacy of their proceduro to deal with equitable rights has
been taken for granted and unhesitatingly asserted, as though
equitable jurisdiction had never hefore been conferred upon or
éxcreised by the legal tribunals of the country.

Wo shall have no difficulty in showing that, with a single,
and that a very unimportant, exceptivn, in no instance is it
proposed to enlarge the equitable jurisdiction of the common
Taw courts, except where this jurisdiction already to some ex-
tent exists, and where the competency of these courts and of
tneir procedure to administer it has already been established
by practical experience.

Ic may not be inexpedient to pause for a moment to take a
brief survey of what has already been done in this respect.

‘The rigid simplicity of the ancient common law and its strict
and inflexible procedure having proved inadequate to mect the
exigencies of a state of society becoming every day more com-
plicated and refined, and the Legislaturc omitting to intervene
to bring the Iaw into harmony with the more liberal principles
of rational and enlightened justice, courts of equity stepped in
to supply tye place of legislation, by the application of & rude
yet not wholly incflicacious remedy—partly in cking out the

defectivencss of the common law procedure, partly in mitiga-
ting the rigour of the law where an adherence to its letter

which would at once have been resisted, but by coercing tho
suitors by means of personal duress to furego their legal rights,
and to submit to have justice done betweon them on equitable
principles.

Experience, however, soon made men sensible that the
henefits of this equitablo jurisdiction were greatly diminished
by the drawbacks of double tribunals and n twofold litigation,
attended . vast increase of expense, Ilence, from time to
time, during the last century and a half, according as particular
inconveniences suceessively forced themselves on the attention
of tho Legislature, portions of the jurisdiction at firat exercised
only by the courts of equity have been transferred by statuto
to the courts of common law.

‘I'he power to relieve against the penalty of honds conditioned
on n defeasance, to relievo up to the time of trinl against
actions of ejectment on forfeituro for non-payment of rent, to
relieve mortgagors in actions on mortgzage honds or actions of
ejectment, on payment of the principal and interest, and the
important process of interpleader, are examples of this transfer
of jurisdiction,

T'o these instances of encroachment on the domain of courts
of equity must be added the transfer, in onr own time, of the
whole of that extensive and important jurisdiction which was
known under the name of * auxiliary equity.” The powers
included under this head being wanting in the original pro-
cedare of the common law, courts of equity, as has already
heen observed, took upon themseclves to make good the de-
ficiency. Better this, no doubt, than that such powers should
nowhere he found for the protection of right ; yet so great the
evil that & Court in which a suit was pending should not have
tho means of doing justice between the litigants ; so great the
hardship of being compelled to resort to a second Court to sup-
ply the defects in the procedure of the first; so serious the
harassment, and, above all, the expense of the double proceed-
ing that the remedy was often more grievous than the absence
of redress; and parties, especially of the poorer sort, more
particularly where the matter in dispute was not of large
amount, preferred to submit to injustice rather than have re-
course to a remedy oftentimes far worse than the mischief to
be cured. When, therefore, the Common Law Gommissioners
recommended the transfer of these powers to the courts of lasw,
Parliament at ohce saw the propricty of the suggestion, and
gavo effect to it by legislative enactment. Yet the same argu-
ment might have been urged then which is resorted to now,
The powers which it was proposed to confer on the common
law courts were powers which the courts of equity for many
generations had exclusively esercised, according to principles
and rules with which, so fur as their practical application was
concerned, the common law judges could not be expected to
be familiar.  Yet these powers have now heen extensively ex-
ercised by the common law courts to the infinite advantage of
the suitors. The judges have had no difficulty in familiarizing
themselves with the principles and rules established by the
practice of equity in this department; and the machinery of
the common Jaw has proved itself abundantly adequate to the
exigency of the occasion,

Tt may safely be asserted that. owing to the increased facility
and diminished cost of the present mode of procceding, for
every instance in which the resort was had to a court of equity
under the vld system, hundreds of instances now oceur in which
the corresponding powers of the common law courts are ealled
into action, and are found fully effective for the purpose.

The innovation introduced by the Legislature into the esta-
Llished jurisdiction of the different Lranches of vur judicature
did not however, end here ; and assuredly a further and a great
change was imperatively called for.

The existence of two conflicting systems of law, recognizing
incunsistent and incompatible rights, the one called cummun

would have worked injustice—not, indeed, by attempting; law, tho other equity, ndmipistered by two distinet sets of tri-
directly to control the action of the legal tribunals, anattempt | Lunals, each refusing to give cffect to rights which would bo
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enforeed by the other, is not only an anomaly in jurisprudence be able, from the competeney of its judges and its oflicers,

(o

but has been fonnd to he attended with practical inconvenienes j ensure the due atd effectnal performanco of’ the condition, '1:0
and mischief of *he must sertous character. That a pl:lin(iﬂ', doabit of this wonld lm, as it aesms o us, to doubt of their
who has brough, his nction in 2 conrt of law, the only court ' competency to administer the law at all ; and we eannot bring
to which he could resort, should bo liable to have his tetion | our<elves to suppose that any serions resistanee can heoffered
suspended, or the fruits of the judignent he may have obtained _to the prupused amendment on this ground. It scems to us

\\:'lt iheld, while ho is compelled to follow hir opponent to a
different tribunal on an allegation of enuity ; + r, still worse,
that a defendant, sued in o court of law, and having o valid
defence on equituble grounds, though none at law, should he
uwder thoe necessity, instead of at once setting up sueh equitable
defence as an answer to the actinu, ta resort to another court,
and there initinte a new and costly proceeding, at an expense
in many instances immeasurably disproportioned to the value
of the matter of the dispute, wasa judicial griovance and abuse
which neither time nor authority could sanction, and whiceh,
s soon as the work of legal reform was undertaken in a large
and earnest spirit, neither prejudice nor interest eould defend
50 far a3 to resist sume mo«]lticntion of the evil.

When, therefore, in our seeond report, we had gene the
length of recommending that jurisdiction should be given to
the courts of law to entertain considerations of equity when
arising incidentally in an action at law, the legislature although
it did not see fit to give full effect to our sugizestions in respect
of equitable jurisdiction, yet took the very importaut step of
cnacting that equitable defences might henccforth be pleaded
in an action,

Here, again, it may be observed that almost all the argu-

ments which are now urged against the extension of jurisdic-
tion at present proposed, would have been equally applicable
to the change then introduced. ‘The best anewer to them is,
wo think, to be found ia tho practieal experience of the work-
ing of this e(luimble Jjurisdietion, which has been exercised by
the common law courts for now six years. It is from our ex-
perience of the usefulness of this jurisdiction, so far as it ex-
tends, from our persuasion that its only defectness arises from
its not being sufliciently extensive, as well as from our convict-
ion that, if the jurisdiction were enlarged, the courts of com-
mon law possess ample machinery for working it out, that we
have been led to urge the expediency of extending the sphere
of equitable defences in actions at law.
. It will be convenient to divide the subject of the equitable
Jurisdiction proposed to be conferred by the Bill into two
branches : 1. where tho jurisdiction proposed to be enlarged
or conferred arises on an action pending ; 2, where itis to be
exercised independently of an action.

EQUITABLE DEFENCES.

In the first hranch cquitable defences occupy the most pro-
minent place. Equitable defences being now admissible in an
action, a class of cases has arisen in which, although the de-
fendants were desirous of pleading equitable pleas, n practieal
difficulty presented itself from the equity being conditional on
sowmething to be done in fuluro, or on a contingeney. Such a
plea a court of law could, in the exorcise of its discretion, allow
to be pleaded ; inasmuch as the plea once found for the de-
fendant would be a bar in all time to come to the plaintift’s
right, while the Court would have no power to compel the per-
formance of the condition on which the equity arose. Novw,
it is plain that, if this difficulty can be removed, the same
reason exists for permitting an equitable plea of this nature
to be made available in an action as exists where the equity
is uncounditional and complete.

1f the condition had been performed, we have the sanction
of the Legislature for saying that the cquitable plea should be
allowed. If the performance of the condition can be ensured
there can be no conceivable reason why the defendant, who is

|

to follow from what has been said, that conditional equity be
made available a« a defence in anaction at law, just as uncon-
ditional equity already is. Whether this should be done by
an applieation for relief to the court in which the action is
pending (as propused by the Bill) or by allowing such an
equitable defence to be pleaded, and giving the Court power,
it tha plea should Le tound for the defendant, to enforce the
performance of the condition, on the application of the plain-
tiff, may be open to consideration.

INTERPLEADER.

The next instance in which it is propused to give jurizliction
in respeet of equitable matter is the case of interpleader. It
is of everyday occurrence that, money or goods being in the
hauds of persons not claiming beneficial interest therein, or
zoods being seized by sheriit’s in executing the process of the
courts, adverse claims are set up whereby persong thus circum-
stanced are pliced in an embarassing position and are exposed
to be harassed by actiong, and subjected to eventunl loss. It
is pl:lin that persons so circumstanced ought, in justice, to be
relicved, on actions being brought against them, by the parties
claiming the beneficial interest being put to fight out their
claims.  Formerly this relief could only be obtained by inter-
i)leudcr bill in equity, a pruceeding, which, as the statute of

&2 Will. IV, c. 58, recites, was “ attended with expenso and
delay.”

By this statute interpleader jurisdiction was given to tho
conrts of law.  But this jurisdictivn dees not attach where the
jus fertii set up is founded on cquitable right. This jurisdie-
tion it is now proposed to give. It cannot be contested that
an innoeant party, thus placed botween two fires, ought equally
to he relieved in the case of equitable as of legal claims.  The
expense and delay to tho party against whom the adverse
claim is set up by the institution of fresh proceedings in equity
is, of course, equally great. The action is already in the
Court of Common Law, and the reasous against the double
litigation apply as strongly as this as in other instances, The
object ought obviously to be to place the case on such a footing
that the action shall become one betwen the parties really
interested. Now, if the action were between the real parties,
as, for instance, between an execution creditor (on o seizure of
zoods by the sheriff) and a party setting up an adverse claim,
instead of between the claimant and the sheriff, an equitable
right of the claimant would be available to him against the
plaintif under an equitable plea without recourse to a court of
cquity. But if, in an ordinary action of trover between A,
and B., any equitable rights of tho defendant as an answer to
the action would be cognisable by the Court, it seems difficult
to understand why, when it is sought to bring A. and B. into
their proper position as litigants, at the instance of a party
cutitled to interpleader relief, the equitable nature ofp BJs
interest, which would be cognisable by the Court if A.and B.
were once before it as plamntiff and defendant, shouid Le n
reason from withholding from the Court the power of granting
such reliet, and for putting the parties concerned to the vexa-
tion and espense of a fresh suit before another tribunal. In
addition to which, another and a very cogent reason for exten-
ding the process of interpleader to such cases is to be found in
the fact that the setting up of adverse claims by third parties
zenerally arises on the seizure of goods by sheriffs in exccution
on process from the commmon law courts. To these officers

willing to perform the condition in order to obtain the benefit , courts of equity, as was pointed out in our late report, have
of the equity which would so result to kim, should be driven | refused relief by interpleader, while on the other hand they are

to a court of equity to establish his defence. Of course, this
is said un the assumption that a court of common law would
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liable to hustile proceedings if they omit to to take possession
of property according to the cxigeney of the writ of execution,
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FORFEITURY.

Next, as to tho propesal to extend the jurisdietion first con-
forred on the comaon Inw courts by the Act 4 Geo. 2, ¢. 28, in
an action of cicetment brought un a furfeiture fur non-payment
of rent. By thut statute the equitable power, previvusly exer-
cised by courts of equity nlone, of relicving the tenant on pay-
ment of the rent due, was given to the court in which the
action is brought up to the time of trinl.  Relief may be
obtained in equity fur a further perind of six months after
execution ; but to obtain the latter relief fresh proceedings in
equity must be taken. ‘The simpler course would surely be to
allow the Court in which the action has been hronght toafford
relief to the samo extent as a court of equity can affurd it.
The record is in the former court ; the facty are before it ; the
application may be by motimn on affidavit: thoexpe:  of a
secord suit in a different court, with a fresh statement ... aicts
and perhaps fresh proofs will be avoided.  Nor can any pos-
siblo ground be sugpested, as far as we are nware, why the
Cuurt which is thought competent by the Legislature to give
relief up to the time of trial should not be equally so after trial.

In like manner we cannot but think that the power conferred
on a court of equity by the 22 & 23 Vie. ¢. 35, s. 4, to relieve
against a furfeiture on a covenant to insure, where no loss has
ocourred, and the breach has bheen committed by aceident or
mistake, or otherwise withont gross fraud or neglizence—and
a poliey is, in fact, in existence, such as the covenant requires
—might advantageously be extended to courts of common law,
at a1l events when an action has been brought on the forfeiture.
It must, we apprehend, be at once conceded that the questions
involved are peculiarly within the province of the common law
court; and there secems to be no conceivable reason why a
xtzccqnd suit should be necessary to afford the defendant pro-
ection.

OMISSION TO PLEAD EQUITY.

Wo pass on to the important question, whether a party toan |

action: who has once had the opportunity of pleading equitable
matier, and who has not availed himself of it, shall be con-
cluded by tho umission—as he v-ould have done by the um.ssion
to plead matter availuble at law if his case had rested un legal
grounds—so as to preclude him from ufterwards resurting tva
court of enuity to defeat the action.

The affirmative of this propositiun appears to vs to fullow of
necessity the moment equitable matter is permitted to be in-
troduced at all into the activn of Jaw. The argument that a
plaintiff who has necessarily commenced his suit in a court of
law ought not, at the optivn of the other party, to be dragged
before some other tribunal applies equally at whatsuever stage
of the suit this anomaly arises, Indeed, the later the stage of
the proceedings the greater and mure grievous the hardship ;
inasmuch as, if the equitable right should eientually prevai!
over the legal, all the expense of the nctivn which may perhaps
have involved a trinl at Nisi Priug, and may have proceeded
even tojudzment and execution, will have been entirely thrown
away. Added to which, it scems repugnant to justice that a
party shall be thus permitted to fight out his cause with his
adversary on one stage, and having there taken his chance of
success, shall be at liberty, when defeated, to renew the conflict
on a different ground, which, if rightly taken at first, would
have prevented the prolongation of the original cuntest ; while
if the cquitable ground be wrongly taken at such later stage.
the etfect is necessarily to delay the party who hassucceeded in
thie contest at law from reaping the benefit of the decisivn in
his favour.

It i3 unnecessary to dwell on the various grounds on which

| . . . v .
would be interminable, nor could rights ever be delinitely

ascertained or seenrely established, It is obvious that this
principle applies equally to the case of equituble as of legal
defences s und it seems to us to follow that, if matter or eyuity
is allowed to be pleaded in actinns at Inw, and a court of com-
mon law i3 to have jurisdiction in respect of such matter at all,
it should he obligatory on the party relying on cquitable
grounds to put them forward at the fitting time, just ns it
would be to bring forsward matter of law ; and that a party
omitting to take his stand on equitable grounds which it was
competent to him to bring forward in the action ought not to
be allowed afterwards to harass his opponent by o renewal of
the litigation by proceedings in n court of equity.
NEW TRIAL.

It it obvious that much of the furcgeing reasoning applies to
the bill in equity for u new trial, by which, after trial and

Jjudgment in a court of law, on the discovery of new matter,

though amounting only to o defence of Inw, relicf may be
applied for in a court of equity after the expiration of the time
within which a new trial could Lo applied for in the court in
which the action has been brought. It scems to us plain that
this is an inconsistency which ought to be removed. If the
time limited in the court in which che nction has been brought
and the trial had, is tov short, that time should be extended.
But it secems a startling anowally that when the Courtin which
the acticn has been properly brought has pronounced its final

judgment, a second court, not baving nny appellate jurisdic-

tion over the first, may take the cause in hand, try the whole
matter over again, deprive the victorious suitor of the judgment
he has obtained, and decide in favour of the opposite party.
The only rejection to our recommendation is this respect, 8o
far as we are aware, has heer the denial of the existence of
such a process. This, however, is a mistake. The proceeding
has, as was stated in our third report, fallen into disuse, but
thero is nothing to prevent its being revived. The weapon
may have been laid aside and may have grown rusty, but there
is nothing to prevent its being azain brought forth and made
an instrument of mischief. The forensic combatant will not
have tu search far ur deep to find it. In two text bovks of the
prefession, namely, ¢ Mitford on equity pleading” (p. 131) and
« Story on Equity’ (sees. 887, 888), the bill of new trial is
treated of as an existing part of equity procedure, and its terms
and conditiuns prescribed with considerable detail. The jur-
isdiction is treated as an existing one, nor is it suggested that,
if again invuked, it must not be exercised. On reference to
there authorities it will bo seen that where a bill of review in
respect of o suit in equity may be brought, the bill of new
trial upun judgment in an activn at law may be resorted to.
Acting upon such authorities we deem it our duty to direct
attention to this conflict of jurisdiction, and to suggest the
expediency of cutting off the pussibility of its practical recur-

rence.
(To be continued.)

THE FUSION OF LAW AND EQUITY.
(From the Solicitor’s Journal.)

We print elsewhere an able and ingenious defence of the
Law and Eqguity Bill, which was read by Mr. Walker Marshalf,
at the last mecting of the Juridical Society. Although our
opinivn of the Chancellor’s ahortive measure is not in the least
shaken by the clever argument contained in this paper, we
are glad upen this, as upon all other suljects, to make the Soli-

the salutary rule is based, that in judicial proceedings litigant i citors Journal vhe medium for the freest possible discussion of
parties must put forward their respective cases, whether of | every topic of professional interest. Mr. Marshall has adop-
attack or defence at the proper stages of the suit, or be con- | ted the well known device of advocacy which consists in ac-
cluded by their omissions; ns well as that judgment once | cumulating arguments in support of a part of his case, which

pronounced in the last i~stance shall be final and conclusive.
They may besummed up in & word ; without this rule litigation

|

no voe dispates, and quietly passing over the real difficulty,
without anything more than a bare assertivn in its suprort,
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Nine-tenths of the paper is devoted to proving that the whole oceupied with the other.  In so serious n matter as this it
lne of England, which, as he tightly w1y s, comprises what i wonld be the height of rashness to impair the machinery either
technically called equity, as well as what is techuically caled  of Jegal or equitable eourts, until experience had <hown that
lave, wight have been just as weli administered by one court the trihunal to which the jurisdiction was projpaosed to bo trans
as by twa. - Apart from the difliculties which arise from Jhe ferred was thoronghly imbued with the principles which it
circunstance that equity has in peint of fuct grown up in o would have to apply. “There is another cordition almost more
dullerent region fram law, has been infuved with n different essential, and that i<, that the forms and procedure of the
spirit, and administered by means of a totally different proce- fnoured court should be put intn a shape which would not
dure, no ane in his senses ean contend that the fusion of law impede the efficient performance of it new duties. A priord,
and equity is not a desirable thing. We are prepared to o o one would imagine thut covrts of equity, which in their daily
step further and xay, that it is not only desirable, but if at. business take aceount of legal rights as the foundation on
tempted in the right way, withuut precipitation, quite practi- * which equity is built, would be more capable of administerin
cable to effect thns great reform, even atthis day. Ouarcharge the whole Jaw of Englind, than the tribunats which, unti
against Lord Camphell's Bitl was, not that it tended to fuse, hately, utterly ignored the principles of equity, and even now
the two branches of English law into one, but that on the con- esercise, under recent statute-, a limited umd not very success-
trary, it was certain to destroy the larger aud more compre- | ful jurisdiction of this kind,  This, so far as it goes, would
heasive system, in the attempt to transfer it suddenly {rom | tend to show that it would be less hazardous to transfer legal
courts where it bas grown up towards perfection, and has de. - jurizdiction to the Court of Chancery, than to hand over the
veloped a suitehle practice, to other courts, by which it has | functions of equity judges to the Courts of Westminister, But
always been regarded with more or less of narrow jealousy, " we are not advoeates of either of these plans, which seem to
and whose technical forns are utterly ineapable of giving free : us to be full of danger.  The diverse nature of legal and equi-
play to equitable principles. It the Bill had not heen virtually tablo procedure appears yuite conclusive upon this head.
rejected already, it might have succeeded in destroying the ' Equity onee had, aud still retains in theory, a system of plead-
Jurisdiction of tho courts where equity is really administered ;" ing as artiticial as that which cvlminated under the influenco
but it could nut have infused the spirtt of equity in a moment - of Lnord Wensleydale.  But, side by side with this acheme of
into the rigid system of the common luw, or have mude roam ~eliciting issues by alternate allezations, the Conrt of Chancery
for equity jurisorudence in a procedure which would seon @ introduced the method of pleading at large, combined with the
have crumped it to death. Fobligation of answering on eath ; and so superior has this pro-
Starting frum the ground which is common to Mr, Marshall | cess been found for the investigation of equitable matters, that
and ourselves, that the fusion of law and equity is one of the ! where some simple defence, like the Statute of Limitations,
grandest objects which o law reformer eould propose to him- | forms the essence of the contest, n plea is searcely ever resor-
self, let us consider in what way the desired result can be ted to; aud the lvoser but more couvenient system of bill and
most safely brought about, The real state of things is this. | answer is almest universally adopted.  If the immediate ques-
The law of England is made up of those principles which the | tion were the converse of Lord Campbell’s project—riz., the
common law courts enfurce withuut coming snto collision with | the trandfer of Luw to enurts of equity—it might be a fair sub-
the Court of Chancery, and of the duetrines which equity hasiiect of disenssion whether pleading at large, as practised in
added thereto. There is a class of subjects on which the legal 1 Chancery, would not work hetrer esen in the settlement of
tribunals would decide one way and the equitable courts an- | legal disputes than the ingeninus but over subile device of
other; but those instances full under the second head, beeause | speeial pleading.  The diffculty commonly suggested is, that
in such cases of #o called cullisivn the law ot England really | without strict logical pleading it would be impassible to pick
is that which the courts of equity declare. For instance a!out the issues for a jury to try.  Butin puint of fact, we know
court of law would say that a trustee of 'and is entitled to eject | that the result of the pleadings is almost always to preseat a
his cestui que trust, and that after the day of default is passed, | lnrge number ot false issues—tho mere creation of the plead-
a mortgagor hing no interest in the murtgaged property.  Bntl er—bedides the one or two material issues on whi:h the con-
the strictest of commun lawyers would scarcely assert-—cer- | test really turns.  These same issues, murevver, are as often
tainly Mr. Marshall would not, if we understood him rightly— i as not a conmpnund of fact and law and eannot but be so by
that it is any part of the Jaw of England that a trastee may | reazon of the rule thut facts are to be pleaded aceurding to their
defraud his cesfui que frust, ur a mortgagee resist the right of | legal effect '!‘he pr:'mllcal result, therefure, that the jury
his mortgagor tu redeem.  There is this further to be observed, | learn the question which they are to trg, not from the opening
that technical equity, Ly virtue of its maxim, wqutas sequtur 1 of the pleadings by the juninr counsel, which they never under-
legem, acknuwledges the whole law of Englund, though it | stand, but from the statement at large of the leading counsel,
does not actively enforce so much of it as is adequately ad- | and the summing up of the judge, who really perfurms tho
mimstered in other courts. Technical law, on the other hand, | function which in theory belongs to the pleadingy, of separa-
refuses to recognise mare than a part of the jurisprudence of | ting matters of fact from matiers of law, and defining the pre-
the country. 1f it were determined to fuse the two systems | cise points W'hl(‘h the jury have to (!ecldc. It is by uo means
into one, there are but three ways in which it could be done. | clear that a judge could do this quite as well with a bill and
You might annihilate the Court of Chancery and dircct the | unswer before him, as he can do it nuw with the aid or the
courts of law for the future to adwinister equity; or vou | embarrassment, as the case may be, of a set of complicated
might abulish the courts uf Law and require the Court of Chan- | pleas, replications, rebutters, and the rest. But we are not
cery to enfurce legal as well as equitable vights ; lastly, you | concerned to prove that pleading at large might in all cares
might pive to each court a concurrent junsdiction over law | be substituted with advantage for the common Luw system., It
and equity, and before taking any further step, allow them |is enough to say that strice p]ea‘dmg cannot, by possibility,
time to accommodate their practice to their new duties until it {adapt itself to equitable snits.  The difficalties as to parties
was seen un which fuundation a single court of umversal juris- | alone, would be quite insurmountable. Even at an earlier
diction could best be built up. stage the procedure would break down. The theory of the
Of these three methuds of bringing about the desired reform, ' commnen law was to Iabel and ticket all the possible wrongs
the first two appear to us to be excluded by very obvious con- : which a man enuld suffer, and furnish an appropriate writ for
siderativus. It is impussible, or at any rate—ana that is:each. . N:ll‘rn\‘\' decisions, in early times, mnde. this s.chome
envugh fur our argument—it is not proved to be possible, to ' warse in practice than even in tho:-ry ; hut even if all judzes
trausfer tho traditions and spirit of eicher deparpment of law | had been as liberal as Lovd Mansficld, they would have failed
into the courts which have been hitherto almost exclusively | to build up an exhaustive jurisprudence on such a foundation.
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‘Thoro are rights and wrougs which cannot be eatalogued in
this way befurchand ; and no court which dues not nllow a
pluintifl to state his own case iv his owvn way, untrammelled
by techmical enles, ean never effoctually exercizo an eyuitalile
Jurisdiction. 'These ennsiderations scem ynite to exclwde from
tho catagory of rativnn! reforms nttempts to transferenuity to
courts of law without a radical change in their practice and
procedure. At tho samoe time the difficulty of engraiting trinl
by jury upon the forms of chancery pleading, which has not
yot, nt any rate, been surmounted, i3 an equally cogent veason
for not taking away tho jurisdiction of the common faw courts,
and handing it over to the Const of Chancery.

The only remaining methe ~ ¢ bringing about the fusion
which Mr. Marshall ndvoeatc., 's 1 enlurge the eancurrent
Jjurisdiction of both courts, Tho great mlsantage of this plan
would Lo, that commen law courts would get no equitable
suits until they had moulded their practice and their prin-
ciples into a shape swhich would enable them to deal with such
mntters as successfully ns tho Court of Chancery now dues,
So, on the other hand, no purely legal questions would pene-
frate inte Chancery until equity judges and equity procedere
had proved themselves eapable of administering relief s well
a3 eourts of law. If courts of law were empowered in oil cages
to grant injunctions, and courts of cquity to enfurce payment !
of tradesmen’s bills, 8 man who wished to restrain equitable |
waste would probably prefer an aquitablo court, and o buteher |
who was anxious to get n settlement of his secount, would be;
likely to select a legal tribunal, ANl would go on ag before
until it became manifestly for the benefit of suitors to carry |
souy particular class of litigation to o different forum. ltis!
possible that both legal and equitable courts, on being endowed
with a universal concurrent jurisdiction, would niodify their |
Yroccdure 80 08 to make it as widely applicable as might he.

f they did so, the ultimate result would be the growth of o
form of procedure fitted to deal with questions of every kind, |
and therefore suited to a singlo court of universal jurisdiction. |
But such u practice cannot be called toto existence by guess {
work ; still less can it bo assumed that the existing meothods
of the common law supply a1l that is to Lie desired in this res. |
pect.  Of course, it may be said, that if you wero merely to
givo & concurrent jurisdiction on all watters to both courts, !
each might, perhaps, go on in its old ways, and the desired |
fusion would never Lo attained. But even in this event no
Barm would be done, which i3 more than could be said of a
project to force an imperfect and distorted growth of ~rpuity in
courts of law Ly the summary process of destroying the exis-
ting jurisdiction, and driving suitors, whether willing or un-
willing, into a court where they woeubl not otherwise have
sought redress. ‘The man who has an equitable title to relief
anght not te be deprived of his resort to a court of equity, any
move than .. contest of a purely legal churacter vught to be
foreibly transferred to the Court of Chancery. But it is such
a transfer as this that Lord Catpbell proposes to effect.  lie
would give to a court of taw the right toissue an injunetion
to prevent a conrt of equity from entertaining an equitable
question,

‘There is no sort of analogy between such injunclions and
those whick are now granted to restrain legal proceedings, In
effect, ® court of equity in staying an action requires the de-
fendant at law to admit the legal right.  So far from hinder-
dering the Dpal remedy of the plaintiff at law, or taking upon
itself to adjudicate upun it, the basis of its interference is the
concession of all the legal rights which are claimed nt law.,
But n court of law in staying an cquitable suit under Lord
Campbell's Bill, instend of making it a sine qud non that the
defendant in equity should concede the cquitable question,
would say, “True it is that you, the plaintif} in equity, may
have right on your side; but we insist on your giving up the
proceedings by which you have seught to enforee the right,
in order that the questisn of equity may be decided in a legal
court.” If the court of law should ultimately prove the better

i to the jury, whe found s verdict for the plaintilf for 2ui,

tritmmatl for affording equitable relief, no harm would he dvne.
But the only way to test this is to upen the dours of buth courts
as wide ag passible, and alluw persons who seck equitabde
velief to po where radress can bo must conveniently and effec-
tunlly obtmmed.  Mr. Marshall tacitly assumes that the
administration of equity in courts of Iaw would be as goud ns
or better than it is at present; and his argument goes the full
length of advoenting t‘m abolition of all the judicial functions
of the Court of Chancery. An opponent who chose to nssume
that lezal rights could bo as effeetunlly enforced in Chancery
as at law, might arguo in the same spirit that it was desirable
to have but one tribunal, and that tho cognisance of all legal
questions vught therefore to be transferred to courts of equity,
with power to restrain the courts of law from cnlertaining
them. Wo are satisfied that ncither of these assumptions
would Lo justified Ly the event, and that a gradasl modification
of logal or equitable procedure under the influence of enlarged
eoncurrent puwers, ean on?f supply the material out of which
a aingie court of universul jurisdiction cun be constructed,
without emdangering the vital principles either of law or
equity, and possibly of both,
————

s
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ENGLISH CASES.

COURT OF EXCHEQUER.

Macray v. Foro.

Slanderw—Horney’s speeck befare magistraley. when pertinent fo the quustims

tefere them, prevideged.

An actton for defamation will not ie agalust an attorney for words apoken by him
ar an wdvorte i 8 matler befure magistrates when the Ingguege scd Is ateletly
relevant to tho question befure thesa,

Action for slanderous words. The declaration alieged special
damage. DPlen, the generalissue,  Theplaintifhad been employed
by n Mr. Jones to sell at the Albion vaults, wines. &e., upon com-
mission far Jones, necording to certain terms specifiedin s written
agreement ; Jones to allow Mackay the uso of the vaults and fix-
tures, &c., snd to supply bim with good maketable goods, Mackay
to be allowed n3 commission all he could make after paying for
the goods sapplicd, and 4 weekly for the privilego of selling there,
&e., the same to so continue until one shoukl give to tho other
twelvo calendarmonths’ noticein writing of his wish todetermine the
agreoment.  Joues subscquently made an sssignment of his pro~
perty for the benefit of bis creditors, and the nssignees sold the
premises to ono Eaton, who scnt two men to take possession. The
ylaintiff resisted aud they then procecded to e¢ject him by force.
tie then summoned them before the magistrates at Chester for an
asgault.  The defendant, an attorney, appearcd there for the de-
fendants, and in the course of his observations te the justices upon
the matter, said: I am going to take an objeetion in this case,
This is a case in which T apprehend the beneh hus no jurisdiction,
Mr. Mackay claims certain rights and privileges under this agree-
ment produced, but 1 think we bave sufiicient reason to terminate
the councetion therein referred to hetween Jones and Mackay.
Mr. Jones has been plundered by this man to a frightful extent.””
The magistrates ultimately dismissed the complaint.  This setion
was brought for slander against the defradust in consequence of
his using those words, The cause was tried at Chester before R,
Gurney, Esq, A witness deposcd that hie was present hefore the
justices, and heard the defendant use the expressions referred to,
and in consequenc? refused to tako the plaindfl into bis service,
Defendant objected that the words he used on that eccasion were
privileged, and the judge reserved leave for the defendant to move
10 enter o verdict for him or a nonsuit, but summed up the t‘nclts
A rule
ma havisg been obtained pursuant to leave reserved, o that the
verdict was ngainst the evidence, or for misdircction.

Welsby and Mcintyre showed canso.~—It will not be disputed that
words, although defamatory and slanderons, spoken by an advocate
in a court of justice, are privileged if they are strictly relevaut to
the matter before the tribunal; that appears to be the law now
clearly understood : (see 1 Stark. on Libel, 283 ; Hodgson v. Scar-
fett, T B, & Ald. 232, and note; Revis vo Smuth, 18 C. B, 126,



L aed

1£40.} LAW JOURNAL. 17

But the question bere is, whether the words spohen by the deferels Dona wpse it m'ght 1ot have heen s gessary fur fum to have saut en,
ant wers then relevant to the matter sboat to be mquirest ints bes s Lt g another sence it was becanee the magistrates might havo
fure the justices —whether Mackay had or hnd not plandered unid, ¢ We sdon't tahe your view of the law ; we thisk you had na
Joues to n frightful or ang beex alarmng extent, was tot then 8+ fond #de claim o s fum out, taless the defondant bhad dismissed

«iljert of insestigation or inguiry before the justices, but whether
the then defendnnts summoned for the axeanit bad put the plasnso]
out of powsesion under & & nd fid- cluam of yightes fact wingh, if
established, would have been suthcient ts tesuuate the magis-
trate’s jurisdietion,  Jewdreon v. Levnmbead, 4 1 & N, BuY, in;
st applicnble ta this ense. ;
Grfurd sod Hutton, contrn, in support of the rulz, not enlled
upon, i
Portock, C. 1B, ~=This is an vetion againxt the defendam, whnix |
an atorney, for words spohen by hin e a court of justice, where |
he was attendiug ng oo wdvognte for ane of the parties. 1t xeems
that the plaint gl tn this cree entoved o an agreement with oue
Juties to act a3 Jus servant e the sale of wines, Ne. The agree-
ment provided that the cunteaet wight be put an end 1o by culhier
party ghving the other twelvg naahs notice an wrimg of that in-
teution.  There is no Joubt, in punt of taw, I tuuk, that such
an agreement could be put an end te by Jones at any moment, if
it turned out that the plaintitf had not behaved honestly towards
Bim in the conduct of thie Lusiness with which he was mtrusted,
A person would not be bonud to give twelve months' notice to his
aerrant aad submit to be robbed by him during » whole year, under
circumstanves like these,  On the contrary he may buve a right
to turn the offending party out at ence.  Jones ascigned effects for
the benefit of his creditors.  His asdignees sold the business to o
person named Eaton, and the plaintitf, on being reqatired to go
out, refused ; Eaton's men then turned him out,  The question
before tho ningistrates was, had they o right to do s ? and that
very wuch depended ou whether the charge of dishonesty, which
his employer mede agninst him, was proved.  The defenduuts vn
that oceasion treated the contrset as nt an end on nccount of the
plaintiff’s alleged dishonesty, and ro instructed their advocate, and
ho was not vesponsibie for that.  Tho plaintifl dechining to goout,
the men employed by the assignees proceeded forcibly to turn kim
out ; it docg not appear that they used any excessive force for that
purpose; the compinint before the magistrates was for the asvanit
in being turned vut of the premises.  The parties charged with the
asaault employed the defendnnt to conduct the case before the
juatices, who on that occasion said ho kad an objection to take to
their jurisdiction. Properly speaking, perhaps, it was not an ob-

| would o to shiow thos the wands were spohen boned pudr,

Jeotion 10 the justices hearing the case, but an objection to their
coming to & conclusion against his clients.  The magistrates were
bound to hear the charge, and if it turncd out that the act com-
plained of was done in the cxercise of o right, and the defendants
did not exercize too much violence in its assertivn, they ought not
{o havo said, © We bave no jurisdiction ;" bat that, © having as.
certained what the question i3, we see what was doae by the de-
fendants was done in the exercise of a supposed right; and no
more having been done by them than the excrcise of such a right
catied for, we dismise the cowmplaint.,”  In the course of that pro-
ceeding, in order to show that the plaintitf was properly dismissed,
the present defendant safd that the plaiatiff ptundered lns employer.
The question e, was that velevant to the que«tion befure the ma-
gistrates 7 1 think it was; fer it went dircetly to the question,
wus the agreement at an cud, £0 a3 to justify the defendunts turn.
ing the plaintiff out 7 And the judge at the trial having reserved
the point, T am of opinion that the rule should be wade abselute
to euter n nonsuit,

inanwens, B 1 am of the same opinion, and think the julge
at the trial did right to reserve the point.  The defendant ucting
as an attorney for certain defendants in an nxsanlt ease, was be-
fore the beneh of magistrates and in substance said: * I am going
to take an objection to yrnr jurisdiction, beeause the assanlt comn-
plained of was committe ! nnder a claim of vight.,”  He also smd
that the way his clienss « “ajued that right was becruse the plain.
6l plundered his wiaster ¢ a frightful extent.  The plainofl’s
counzel in the present case contend that if the defendaut had said
the then defendams had o &ona fide claim to turn him out, it would
have been suffici: nt to oust the juricdiction of the justices, and
therefore the dofendant need not have said anything nbout the

plaimtiff having plandered bis master. T think thatis not so. T

him feom hicwerviee ™ Wondd ant the defendant then anve had a
right to vay what be B5d* and if be had a right to say that in so.
swer, Tre had o right to sny it in anticipation,  Suppese an action
by o rervant aganinst his master for wands spoken when giving bim
a character. I the counvel for the muster were to argae that the
wards were privileged, and spoken bond nde, he mightalsoany that
they were true,  Surely that would not be irvelevant, because it
#u hore,
althougeh ot may not hiave been essentinl that there shoutd have
been 8 lawtul couve of dismiyeal between Jones snd the plaintiff,
it was just-finble for the sttorney to say what he dud, and urge that
hin clients canld not hnve bl o huni side night to dons they d
unless the wman Lad done suflicent to potfy dusang ham,

i, B —I am alve of opsniva that tiny rude should Lo
made nbaolnge. 4t the trind, when the plaintisf 3 case had clused,
the eounisel for the defendant ol jocted that tho action was not
miataittable, beeauso the words complained 8t were spohen by
in the eonree of & judicial proceeling, awmd were relevant to the
then subject-matter of inquiry ; tho peint way thercupon reserved,
‘The words were »poken by the defendant when ke appearcd tiefora
cortain magistrates as an attovaey aud sdvocate in defence of per-
sons then charged with an assnalt, and probably reevived his in-
structions from Jones, under whom these persans indircetly
probably actel.  The plaiutiff had entered into a contract with
Jones, by which he liad become as it were Jones' serennt. The
assaalt complained of to the plaintil was in rewmoviag him frow
the premises which he held weder Janes Iy that contract it was
& question therefore whether the plainGff had n right to Yo thero
when hie was so vemoved, which depended partly on whether the
agreetent with Jones had been terminated.  The plaintiff wight
have 8o conducted himsell as would enable Jones to put an end to
the agreement without tho twelve month’s netice.  The defendant
before the justices took the objection, that the then defendants
were ncting under the ruthority of those who had n right to turn
the plaintitf out of poseession.  Was thatirrelevant to the question
hefore the mngtstrates?  Were the words used by the defendoant
irrevalant? 1 own 1 do not think they were.

Rule abuolute to enter a nonsuit,

DIVISION GOURTS.

OFFICERS AND SUITORS.

Sprztrng cypER EXEevTIioN 1IN THE Division Counis.

Aun Act of last session, entitled, “An Act to exempt
certain articles from .ceizure in satisfaction of debts,”
(printed on page 123 of this volume,) will cffect alimost a
revolution in the “small debt” business of the country.
Those who Lave been in the habit of trusting cut their
propesty will ne diiven, in self defence, to Jimit their
eredits; amd persons of suadl meuans, who would formerly
be trusted on the strength of their being in possession of
property at least sufficient to gnarantee u ereditor for o debt
of forty oc fifty dollare, must now give some additional
security, or pay fur beyond the market value of goouds
purchared, fur the creditur’s additional risk  However
benevelent the intention of the law, we are decidedly of
opinion thut its wurhing will nut serve the class of persons
for whose benefit it was designed.

It may be argued—it will do away with the credit system
to a great extent! We doubt that.  In the new and poor
settlenents, the p.oople begin on little or nothing; they
trust for the most part to their coming crops, and must in
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the mean time have the means of support. Their first
yoke of oxen, cows, sheep, implements of hushandry, are
almost in every case purchased on credit; and the notes
given in payment lhad something of a market value.
They passed trom hand to hand, and in new settlements
served ivstead of moncy in the hundred and one little
transactions between farmer and farmer.  But these notes,
if taken now, are not likely to do so, when the law is such
as eftectually to disable a creditor from enforcing payment.

Let any onc caleulate the value ot the excmptions, and
if we do not mistake they will on the whole exceed $300
in value. And how many settlers in the back wouds will
have goods and chattels to that amount? We venture to
say, not one in every twenty. But perlaps some experi-
cuced cletk or bailiff would make an accurate estimate in
detail, and send it to us for publication in our next number.

New settlers must procure necessaries for themselves and
families, and must have the means of stocking and working
their farms; and if men are found willing to supply them
on credit, it is obvious a Jarge advance will be asked on the
cash value of the article, tv cover the extra risk.

On the whole we regret, on the pour man’s account, the
change in the law; for unless we are greatly mistaken, it
will have wne effect of making him pay for his supplies at
least one shilling in the dollar more thau he now pays.

But our business is more particularly with the law as it
is, and the mode in which it is to be administered.

The 151st seetion of the Division Court Aet contained
the provision excmpting certain articles frum scizure,
namely, the wearing apparel and bedding of the party and
his family, and the tools and implements of his trade to the
value of $20. This exemption is repealed by the act of
last session (anfe page 125), and a general provision made
for Uuited Canada.

The 151st section of the Division Court Act (as altered
by scction 2 of the act referred to) now stands thus.

¢ Iivery bailiff or officer having an cxceution against the
goods and chattels of any person, may by virtue thereof
seize and take any of the goods and chattels of such person
(excepting those wlich are by law cxempt from seizure),
and may also seize or take any money or bank notes, and
any cheques, bills of exchange, promissory notes, bonds, spe-
cialties, or sccurities for woney, belonging to such person.”

This is the only alteration made in the Division Court
Act, aud the provisions of the 150th and 152ad sections
remain untouched.

Now for a few practical sngzestions and remarks.  There
will doubtless be a revision of the rules and forms at an

early day, to make them square with recent changes and
alterations in the law; but in the mcan time clerks issuing !
exceutions should take care tu »lter the forms so as to adapt ‘
them to the law as altered.  For example, take Form 20,

¢ Execution against goods of defendant.”  The necessary |
alteration might be made by striking out the words ¢ where- |
socver the sume may be found (cxeept the wearing apparel
and bedding of the defendant or his family, and the tools)
and implements of his trade, if any, to the valuc of £5), |
and iuserting in licu thereof the following words: *¢ being
within the sald counly (except those which arc by luw
exempt from scizure).”’

TFrom this example, clerks will casily perceive the mode

exceution; and officers getting blanks printed, would of
course have the necessary change made by the primer.

The bailift’s duty, when acting under execution, will be
to leave untouched the articles now exempt by law fiom
scizure, unless in cases provided for by section d of the
Exemption Act (page 125), which we hereafter notice.

We shall take the subscetions of section <t in order,
making a few practical notes on each.

Section -+t is as follows :

¢ The following chattels are hereby declared rxempt fiom
seizure under any writ out of any court whatever in this
Province, namely:

1. ¢« The beds, bedding and bedsteads in ordinary use of
the debtor and his faumily.” 'This, we take it, may cover
two or more beds, and as wany bedsteads, according to the
number of the debtor’s family; and we should say two at
least, if the debtor has children, large or small.  That at
all events would be the safer view for a bailiff to act upon.
The words, in their ordinary aceeptation, would cover not
only the clothes, &c., in actual use, but those requited for a
chunge.

2, «The necessary and ordinary wearing appare! of the
debtor and his fumily.”  Why not at once bave said ¢ the
wearing apparel,” without using the words ¢ neeessary and
ordinary?” It is uscless for the Legis<lature to make these
uive distinetions, which are so difficult to carry out, and
which are not in puint of fact carried cut in actusl practice.
Of course one can imagine a wan having 2 dozen or so of
extra hid gloves for “ball practice,” as many fancy waist-
coats, and no end of fashionable et ceferus; and his wife
having all sorts of extravagant things in dress, certainly not
neeessary, and not in ordinary use; and possibly, in such
cases, 1 bailiff might be justified in seizing. But a bailiff
is not, we think, to be cspected to enter into any nice
questions as to what is “necessary and ordinary wearing

Jappare!;” and the best general rule we can suggest to a

bailift’ is, to keep his hands oft wearing apparel of all hinds
used by the debtor or his family.  People take as different
views respecting what is accessary, as they do respecting
what is becoming; and indeed it would Le hard to say what
particular kind of wearing apparel is not within the, mean-
ing of this subsection.

(To le continued.)

IncreAseED HEarinGg TPeEs.

The return cailed for by the Hon. Mr. Patton, and
printed by order of the Legislative Council, showing, by
counties, the number of cases in which increased hearing
fecs were charged, the amount of such fees, and the total
amount of wonies for which suits were entered, calls for
remark; and we cannot but think that Mr. Patton has
“ done the state some service,” in drawing the attention of
the Government and the public to the very strange and
altogether unaccountable way in which the fees were heaped
up in some counties.

In April, 1859, the address passed, praying Ilis Bxeel-
leney to furnish this information; yet we find, after the
lapse of a year, the Hon. M+ Vankoughnet apologizing in
the House for the delay in furnishing it. ¢ There was no
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\vay,” said the honorable wentleman, “of furcing thuf Agsregzato amount A ggrepate of incnased

‘ . . c 1 tor. bedning tees,
returns to he made. The delay in not preseating those | . ] o oinen s :
already made, avose from waiting for full returns.” Aud Simeoe,Wentworth, Middlesex, $955,440 00 S401 w0
fl‘o"l five CUu"liCS o returus were sent ill. brey alone ! viies v ‘ln,n\-;() ) 578 W

N . " . "t [ W o 04
One naturally asks, why this omission to farnish the'(”c-"' Brant and Waterlvo...... 632,975 00 1,043 00

information sought? ~ {nformation, which, in a well kept, Whatever may be said of Brant and Waterloo as to the
oflice, could be put into the form of a return in three or | chaacter of the cases, Grey can urge nothing, for it is one
four ho.u'rs, not produced after 2 year's delay ! To say the | of the most recently setded eounties in Uyper Canada, and
least of it, the delay was not particularly respectful to the the business transactions there can be neither very large in
powers that be. their respective amounts, nor complicated in character.

_ The printed return before us embraces all the counties

in Upper Canada, except 1ae five in default, and is for a! g,
period of eighteen months.

But in five counties a0 increased hearing fees were
arged. This appears to us to be un error ou the opposite
) 5 L side. In counties such as Northumberland, Essex and
We subjoin 2 table, showing in coudensed form the' Kent, we must conclude that during a period of eighteen

information it gives. months, many cases have arisen, of such importance, and
—- o eeme——— | 0ccupying such a length of time in the hearing, as to war-
’ur\;,:,:,fi,n‘ }"r:.m _— :(;n]:, '1: :llx)zzflel:f So‘.s’.e(t]o the fee fund ; and it so, fees ought
S e et o, s o) ale -
R Hearing o ren 051 “gunmeds. | It is most desirable there should be something approach-
*c::'r\):;ai ’ months. | ing uniformity of action in taxing this Hearing Fee—some
- ) regulating prineiple kept in view. It is clear that the
2 e , s e. | Legislature did not intend the increase to be governed by
Brant oo 1051 1 609 10 '233~0l8 97| the amount of the claim, from the language in the table of

Carleton ...........
Elgin ...

72 69 35 93.072 30

pt ees.  The ti scupied i investigati he
25 =3 90 ‘ 162210 87 fees. The time occupied in the investigation would be t

Bases o, e M 000 | 62720 g | more reasonable ground to act on. Suppusea ¢ horse case”
Frontenag, Lennox & Adding'n, 47 62 U0 1226505 2 occupying sume three or four hwurs, a case of ““ assault and
Grev.veccriinennes eeeranes 403 573 80 14T 846 28 | battery” with five or six witnesses on cach side, or any
IIalwn....aeen...s crevenes vee) 158 102 40 129,638 76 other case involving a long and difficult investigation, and
Kenteiiiiiinnineieeeieeisiennennns { 0 0 00 ; 113,566 86| you have 2 fit subject for zn increased Hearing Fee. The
Lanark and Renfrew. 43 5240 105118 76182, be itobserved, is not in addition to the items mentioned

3 e . : | : o - by . . - N .
Leeds and Grenville ..ot 32 58 50 169.053 401 5 e five fold gradation, nor does it follow that the fec, if

}:‘:::,'T,ltﬁn """ fresenereereereee ! 173 27; Sl-lg I lé-},’it '4;(_;" increused, wust be the exact amount of $2; it may be under
MiddleseX.. . eerevererenean. o1 30 T5200 1300222 6! thatamount; but the whole fee on hearing cauvot crcced
I\:url_bumbcrland and Durbam 0 } 000 1434,699 95 182 in any case.

8:8‘;3‘ """""""""" g g ?)8 }l‘i;'gﬁ .‘,g We have felt it a duty to lay the watter before our
Prince Edward. ....... 0 0 00 _\.(,:]‘75 30 | r.eadcrs. 1tis mamf‘cstly.unjust and con}mryﬁ to the inten-
Peterbore’ and Vietoria.. 0 000 171630 30 tion of the law that an increased llearing Fee should be

102 ¢ 156 S0 | 183,239 03 . the rule, it forms the ecception, and the puwer to impose
54 | 101 60 | 38,626 70| it ought to be carcfully and judiciously excreised.

Perthevieeniiieiiniiannns
Prescott and Russell.

SINICUE vveereereniearerioreennrenes 61 08 64 317,420 60

Stormont, Dandas & Glengary] 45 33 75 169,958 99

Waterloo........ creeeeetrteeenetees 724 756 90 [£51,521 96

Welland ..... el 193 1163 30 | 116,129 30 New ReLes axp Iorys.

\Vcllington.. 405 162 40 | 301,231 07 ..

TVCRLWOTLR veeenenrnrsnennonnes 204 391 25 1337798 46 In reference to the enquiries, by more than one corres-

' pondent, touching theissue of a new set of rules and forms

The f ties in which the larees ber of sui _ for the Division Courts, we have cudeavoured to find out
1¢ lour counties n which the fargest number sUsuills: o oihor guch is contemplated, but have not been able to

o entered for the eixhtecn months (for amounts over joury whether it is the intention of the Board of Judes to
:,‘.’W’UUU in cachy, are Northumberland and Durham, © 4 10y fmmediate steps in the watter.  The forms parti-
Simcoe, Wentworth, and .\hddlcse.\:. In the first-named ! cularly require a complete revision.  Additional rules and
(Nurthumberland and Durham), no inereased heming fees; g0 70 necessary.  They are now in a very unsatisfae-
apprar to l;:wf} beeu c!.mr;.;csl: n the othcrshz'x‘s follows < | r o ctate, and require to be used with much caution. The
t\n;i:l:;{;iz;tég;;n({::n;‘\l\,ass;s?;ll:vxi;::ti\:;or((:l:.e-;,.:‘:;‘?éldt‘l‘lcl;, ]-\rLN'(‘l-lt n'xl‘ex-, lm\\‘ ‘\:cr, are in forc;“. but, mu‘st be modificd
hearine f haraod ted t Jos: than 8575 | tor e The T0th section of the Division Court Act pro-
leartng lees charged amounted to 1o less a sum than S90S yiaes that they shall, as far “asapplieable, remain in force

Ou no ground of sound admiuistration can this immense | ynt;l otherwise ordered.””  We notice the subject again s
disparity be accounted for. ! desired, but these who feel ¢ the unsatisfactory condition of

In Brant and Waterloo the charzes are also very high; the present rules and forme, and the extra caution neces-
but Grey actuaily out-lerods lerod. Let us cuntrast the | sary in using them,” should represent the matter in the
figures. I proper quarter.
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SuBP®ENAS FROM THE SUPERIOR COURTS.

The mode of securing the attendance of witnesses in the
Division Courts, who reside out of the county, is supposed
to be attended with difficulty. Whereas nothing can be
more simple. It is very often the case that unwilling wit-
nesses, though living close to a place where a court is held,
refuse to attend an ordinary Division Court subpeena,
knowing that they cannot be punished for default because
living out of the bounds of the county. The 100th section
of the Division Court Act meets a difficulty of this kind,
and enables parties to obtain compulsory process from the
Superior Courts. It has been suggested to us that it is
only a few days before the sitting of the Court, in many
cases, when it is discovered that a witness will not attend
unless compelled to do so, and then that it is too late to go
to the county town for a Superior Court subpcena.

The difficulty might, it seems to us, be obviated in this
way. Let clerks obtain from the Deputy Clerk of the
Crown, at the county town, some blank subpwenas, and keep
one or two always on hand, to be used by parties as occa-
sion may require. One of these blanks any clerk can
readily fill in for the plaintiff or defendant, and he would
be entitled to claim from the party asking for it the fee
paid for the subpeena. Or if there be any professional man
resident in the neighbourhood, he will generally bave blank
subpeenas by him. In serving a subpena from the Supe-
rior Court, we would recommend a verbatim copy to be
made and personally served on the witness.

The 100th section enacts, that “ the witness shall obey
such subpeena,” provided the allowance for his expenses
according to the scale settled in the Superior Courts be ten-
dered to him at the time of service. "Many of our readers
for whom this article is intended may not know what that
scale is, and we accordingly subjoin it.

It is not to be understood from what we have said that
a clerk is bound to obtain a Superior Court subpeena for a
party. He is not compelled to do so, but for public conve-
nience ought to feel himself called on to assist suitors in
the way suggested.

ALLOWANCE TO WITNESSES.

To Witnesses residing within three miles of the Court
House, per diem .« .....ccviiieierimeecrnironeeinrotnnarenns

To Witnesses residing over three miles from the Court
House coevverrnrnnnnens .

%0 75

100

....................... Wreesessanaransiars

Barristers and Attorneys, Physicians and Surgeons,
when called upon to give evidence in consequence of
any professional service rendered by them, or to give

professional opinions, per diem 4 00

...........................

Engineers and Surveyors, when called upon to give
evidence of any professional service rendered by
them, or to give evidence depending upon their skill

and judgment, per diem ............... Cererreneaneniaes . 400

If the Witnesses attend in one cause only, they will be
entitled to the full allowance. If they attend in more
than one case, they will be entitled to a proportionate
part in each case only. The travelling expenses of
witnesses over ten miles shall be allowed according
to the sums reasonably and actually paid, but in no
case shall exceed one shilling per mile one way.

THE LAw AND PracTICE oF THE DivisioN COURTS.

Sufficient time has now elapsed to bring thelaw of these
Courts to the test of administration ; and having worked
under rules for over six years, we think the period has
arrived when a work “ On the Law and Practice of the
Upper Canada Division Courts” may with advantage be
produced. Will any of our readers undertake the task of
producing such a work ?  Or will the County Judges lend
us some assistance with it? A work of the kind would
require to pass under the hands of some one practically
conversant with the law as administered in the Division
Courts, and would of course occupy considerable time in
preparing.  But if it appeared (a portion each month) in
this journal, the work would be light enough, and would
besides by that means be subjected to the notice and criti-
cisms of the profession and of Judges and Officers of the
Courts, so that errors and omissions could be corrected and
supplied in publishing the work when completed—for the
copy-right could be reserved. If assured of the cordial aid
of all interested, there would be 2 strong motive to under-
take it. But we would rather offer inducements to another
to assume the task, and we should be happy to hear what
the feeling is, and to be favored with the opinions of the
Judges.

OFFICERS PURCHASING GOODS SEIZED.

From facts to which our attention has been drawn, we
have reason to believe that an alteration advisedly made, if
not in the law at least in the language of a provision of the
Division Courts Act, is not properly understood.

Nothing can be clearer now than that every one who
holds the office of a Clerk or Bailiff of a Division Court is
prohibited from purchasing directly or indirectly any pro-
perty at any sale under execution by any Bailiff of a Divi-
sion Court, and a purchase made in violation of this provi-
sion may be treated as a nullity, beside subjecting the
offender to summary removal from office. In the 13 & 14
Vie. ¢. 53, 5. 51, the word “clerk” was not contained.
But the acting Commissioner, in submitting his final con-
solidation, made some alterations, which he explained in a
note, as follows : * The word ¢ Clerk,” though not in the
statute, has been inserted before ¢ Bailiff,” as within the
spirit if not the letter of the law as an ¢ officer.” The
words ‘any Division Court Bailiff* are substituted for ‘ such
Bailiff,’ as being within the mischief.”

The provision as consolidated stands as section 157 in
the Division Courts Act, and the suggestion contained in
the note was adopted by the Legislature, and is now law.

CONFESSION AND AMENDS.

We have to apologize to those of our readers who are
principally interested in matters relating to the Division
Courts for the rather limited supply of matter under that
head, in our last number. The omission was unavoidably
caused by an unusual press of business coming at the
time when such matter is usually supplied. We have
endeavoured, however, in the present number, to make up
somewhat for former deficiencies.
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CORRESPONDENCE.

To the Editors of the Law Journal.

June 30th, 1860.

GENTLEMEN,— You would confer a favor on me by answering
the fullowing questions :

When & judgmens is given, does the time granted for pay-
ment commence from the court day, or the time of service?
‘Ias the bailiff a right to fees on an execution when he cannot
make a seizure, either from want of effects or other causes;
it seems hard that he gshould travel ten or fifteen miles, and
for no fault of his, be at a loss of time, &c. ?

When does the 23rd Vie. chap. 25, come into forece? You
donotsayanything about thetime when in the Journal forJune:
or are we (as clerks) to know by instinct that such a Statute
has been passed. You were giod enough to say in one of
your Journals, that the Division Court Clerks were not behind
any class of men in the Provioce for _intellxgence, &e. ; the
government cannot think so, or if so, it seews to me a very
small affair not to supply us with the Statutes—our fees are
not 80 exorbitant that we can afford to purchase them, and
they are supplied to Magistrates, some of whom cannot read
them ; and I suppose you are well aware that Clerks, particu-
larly in the country, are lovked up to fur law advice in all
small matters at court. I was in great hopes that you would
have strongly advocated our being supplied with the * Con-
solidated Statutes,” as even now they are out of the reach of
most of us.

I shall not make any apology for troubling you, as you
kindly give us every encouragement to do so.

A Division CLERK.

1. [The time given for payment commences to ran from
the day on which judgment is given.

2. For an answer to his second query, we refer our corres-
pondent to page 61 of volume 5 of this journal, where he will
find the case treated in various aspects.

3. The Act ‘“to exempt certain articles from seizare in
satisfaction of debts,” was assented to on the 19th of May,
and consequently came into furce on that day—no time being
named in the body of the Act. Our oorrespondent will find
an article on the suhject of its provisions, under the head of
+t Divisions Courts” in this pumber,

Division Court Clerks, our currespondept we  suppose,
amongst the numnber, have lately been supplied with the Acts
containing the Division Court Law taken from the revised
Statutes. We suggested the advisability of this being done
considering it a matter of great importince that Clerks‘ should
have every facility afforded them for being posted up in their
du ies. We could have no obiections to seeing clerks supplied
with copies of the Statutes which we have no doubt they could
make as gool use of a3 many of those who now get them do;
but as the law has not yet recognized them as amongst its
expounders, they must, we suppose, be_satisfied with being
furnished with that portion of it which it most behoves them
to know.—Eps. L. J.

To the Edilors of the Law Journal.

Dear Sirs,—I enclose report of a Division Court case
decided by our County Court Judge, the other day. The point
is one on which I am aware many officers differ in their prac-
tice, and you may perhaps think it of sufficient importance to
be published in your very useful journal.

I am, dear Sir, yours, &e.
Dundas, July 16, 1860. OsLER.

F.

[Our best thanks are due to our correspondent for the
report of the judgment published below. The point is an

important one to be known to most if not all of our readers.
We will be always happy to hear from him; our personal
knowledge of his ability as a student, added to the high esti-
mation in which we know him to be now held as a practising
lawyer, affording us a sufficient guarantee that his communi-
cations will not fail to contain matter of interest to our
readers.—Eps. L. J.]

WesroN v. THoMAS (SHERIFF).
Division Court execution— When refurnable—Fi. fa. from Superior Conyt—
Prinrity—14lst sec. D. C. Act.

An execution from the Division Court cannot be executed after the expiration of
30 days from its date,

The facts of the cagse were as follows:

On the 18th May, 18539, a warrant against the goods of C.
(which were then covered by a £. fa. in the Sheriff’s office) was
placed with the D. C. Bailiff. The Sheriff levied and sold under
hig fi. fa., but part of the goods were redeemed, and on 14th
November the /i fa. was returned. The warrant in the meantime
remained with the D. C Bailiff, without being renewed, and on
the 18th November the Sheriff received another fi. fa. against the
defendant, under which he levied. On the day of sale, the D. C.
Baihff showed his warrant and claimed priority, and on the refusal
of the Sheriff to pay over the proceeds of the sale this action was
brought. The plaintiff contended that the warrant had not ex-
pired, because the Bailiff had been unable to make any levy until
the 14th November,

C. L. P. Act, 256 ; Harr. Do. 333 and note; Ch. Arch. 1247 ;
were cited for defendant.

Lnom,. q.‘—-This case turns upnn the construction of section 141
of the Division Courts Act (similar to sec. 56 of 13 & 14 Vic. ch.
53); and the question to determine is whether or not an execution
issued out of a Division Court has any force or effect. after the
expiration of 30 days from its date. I think that the effect of the
141st sec., the 148th sec., and the form of execution framed by
the Judges under the authority of the Act, is to make the writ
returnable at the expiration of the 30 days, in the same way as a
writ of fi. fa. issued out of one of the Superior Courts was return-
able on a day in Term, before the recent alteration in the law.
It is quite certain no levy conld be made upon a fi. fu. after the
return dny.  In Todd’s Practice, page 1148, it is stated that ¢ the
utmost length of time the law allows for executing a writ, is the
day whereon it is returnable.” Nothing was done under this writ
until after the return day:; and not being in force when the
Sheriff made thelevy under the second writ, in his hands, it could
not take priority over the second writ.

Judgment for the defendant.

U. C. REPORTS.

COURT OF ERROR AND APPEAL.

(Reported by Tuoxss Honarvs, Esg., Barrister-at-Law.)

(Present, Ropixsow, C. J., Draver, C. J, C. P., MoLzax, J.,
Burxs, J., Seeacas, V. C., RicragDps, J., and Hagarry, J.)

WaTsoN v. Moxzo.

Deed or Mortgage— Trustee—Issue ot Law.
origage—Trusice—Issue 9th July, 1860,

Appeal from the Court of Chancery. The reports of this case
will be found in 5 Grant 662, and 6 Grauat 385.

The transaction out of which this suit arose, occurred in
October, 1840. The defendant, Muoro, had then brought an ac-
tion against the plaintiff, Watson, to recover a debt of £35 17s. 11d.,
and that action was stayed by the plaintiff assigning to the de-
fendant certain property on Yonge Street, in the city of Toronto.
This property the plaintiff had, during the previous year, con-
tracted to purchase from the Houn. Peter Mc@ill for £150, but had
ouly paid half a year's interest on the purchase money. e had,
however, erected upon it a frame two-story dwelling house, and
otherwise improved the property to about the value of £100, and
had by a conveyance absolute in form, assigned the premises to
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the defendant for the amount of the debt and £235.  The plaintf?
continued for about two years to veceive the reats, which the de-
fend it answeved by stating that it was part of thew agreement
that the plontdl shoald 1etan possession fer a certian period ;
tivat shortly atter the agreement he weat to Eagland, amd the plan-
IFin by absence stll Rept posses<ion; and that on his veturn to
to thas preosinee in June, 1811, the detendint took proceedings in
cjctmeut, amd eviete L the plaintiif. The plaintuf tled his bl to
redeen the premises i Decembder, 1835,

Tue caage cune on for hearing on the 30th September, 187%;,
befure the Vice Chaneellors, and the Court, althuugh inclining to i
drstiss the bill, directed an i=sue as to the question of mortg ige or |
no mortgge. The tral ook place in Toronto, before the late |
Rl B Macanday, and 2 verdiet wis rendered in tavour of the |
pliintiti, but the Yewrned judge cortified that he was not satistied |
with the verdiet, anl that lus impression from the evidence was
unfavourable to the plaintll. By arrangement between the par-
ties the ¢ise came before the Court on & petition for a re-heaving,
upon wotion for a new triad and for further directions. The Court,
atthouzh in favour of the plaintff apon the finding of the jury and
the evidence, granted a new trial on the application of the detend-
ant, in consequence of the judge’s ceruficate, DBut a maternl
witness having died, the new trial did no tike place, and accord-
ingly n decree was made in favor of the plaintufl, from which the
defend.iat appeated s and it was

MHid per Cur., that the conveyance was absolute, and that
the plantft was not eatitled to redeem,

e td, (by Ronisson, C. J.) that this was not a proper case to
refer to a jury: that such references in cascg of this kimil,
wonid have the effect of weakening the protection provided by
the Statates of frads,

Per Cur.—Decree reversed and bill disinissed with costs.

Cuaxpier v. IForp.

Trustee and Cestur que Trusl—Breach of Trust—.tccount.

Appeal from the Court of Chancery. The case is reported in
6 Grant 607.  The cuse while in the Court below, had been heard
betore the Vice Chancellors, but they having been unable to con-
cur in a judgment, divected it to be re-argued before the Chancel-
Jor, when a deergo wao mado in fuvor of the pleintiff,.  Tho fuete
of the ciase were as follows : Lands were held by Ford as trastee
tor Chandler, who asvigned by a memorandum absolute in form,
for n nominal consideration of o, but in reality by way of securnity
to one Codd, the instrument declaring the trust.  Subsequently
the agent of Codl wrate to Ford, stating that the Chandler had
assigned the instrument to Codd, and calling upon hun to convey
the property to Coldd.  Forid, without calling for the assignment,
executed a conveyance and sent it by post, and shortly afterwards
Coidd suld to a purchaser without notice. Upon a Wil filed by
Chandier against Ford and Codd, the Court of Chancery held that
Ford should have called for the assignment of his cestut que trust,
and that under the circumstances he had committed a breach of
trust ; that he was bound to mahe good the trust estate, and an
account was divected.  Codd was directed to re-emburse Ford for
any sum he might be compelled to pay under the decrec. On
appeal it was

1feld, that from the evidence, Chandler was more at faultin the
tranzaction than Ford, and was entitied to no equitable relief, aud
that as to Ford, the decree should be reversed and the bill dis-
mizsed with costs.

Bovs v. Syitu (Sheriff).
Chattel Mirtgoge~LReplivin—Sherifl n prssoe on under Absconding Debltor's Act
refusiug Ly yeplevy ,or molyage.

Appeal from the Court of Common Pleas.  The case is reported
in9 U.C.C. P27, The facts of the case were as follows: The
pluntit being the owner of certain gonds, sold them to one . 8,
taking as security & mortgage of all the goods, merchandize, and
chatiels at present situated, Iying, and beng in the brick store on
lot No 1, on the north side of Dunlop Street in the town of Barrie,

for £356 with interest payable in three, six. and nine months, and

it was stipulated that in case of defnoit for principal or interest,
the phaintil might tahe possession of and sell the goods or heep
thew at lns onwn option, The affidavit descnibes the barginee us
sof the Town of Barrie in vind County, genteman.”  The mort-
gagor rematned in pussession and meate Large purchases from other
patties, and then nbsconded. The Shentt then reecived a wrat of
attachient agzamst his goods at the st of R0 M & Co., and
under it seized all the goods e the stose as belonging to the ab-
scondding debtor. The platutiff, while the Shentt was iu possession,
aud there bBeing tao instalments of prancipal and interest due on
he mortgage, 1ssued n wrtt of replevin, but the Shenffrefused to
exceute it, whereupon the Court

Hetd, that the plaintill was entitled to recover. and that the
Sheritt was liable fur not exeenting the writ.

That the affidavit was suthicient (Moyer v. Duvedon, 7 U C, C.
P. 521 and Brodie v, Buttan, 16 U, C, Q B. '.307).

Frow this judgment the Sheritf nppealed, and

Ler Curc—Appenl dismissed with costs.

COMMON PLEAS

Reported by ¥ C Jones, Esq., Durrister al-Larw.

Carnroll v. CorroRration of PLyMrproN.

Conlract—1Injury dome 1 performance of— Ayency.

To sustain an action for damases occosioned 1n the perfor tance of 2 contract it
muat be chiewn thiat the ¢ mttactor s the atthonsed ag it otthe pacties sougzht
to be el or at all event that they subssjreutly raufied or adopted tho
work as thas owo.

The declaration esntiined two counts,  Ist —That plaintiff was
lawfully p ssessed of 2 close in the towask’, of Plymton, No. 1,
front conc sston, and aclose in the townsnp of Saania, Leing No. 1,
frout concesson, on which was a lage guantity of timber, cord-
wood, cedar posts, &e. ; that there was a public allowancee forroad
between plaintiil’s said lots, and the timber in the said road allow-
ance had been cut down and was iying on the yoad; that dzfen-
dants, well knowing the premises by their servauts and agents,
entered on the road allowauce with fire to buin off the nmber
thereon, and it was their duty to manage the said tire in o careful
and proper manuer to prevent any injury to the plaintif,

Dicach.—That by scusen of the neghgence and want of proper
caution by defendunts certamn dry timber then and there being set
on fire, and the fire extended to plainufi’s closes and burned the
said tumder, cordwood, &c., and destroyed cedar timber growing
on plaintiff’s closes.  The second count was nearly similar.

Pleas to buth counts.—1st. Not gwilty. 2nd. That the closes
were not plaintitf’s.  3rd. That the timber, cordwood, &c., were
not plamufl’s.

The case was tried at Sarnia in April last, beforo Rickards J.
One George Bell swore that he took a contract from the corpora-
ticen ; that Mr. Whiting, who was the defendant s treasurer, put
up the logging and burning of the town line (of which the allow-
auce for road mentioned in the declaration formed part) and he
(Beli) bid it in at 38 per acre, and he told two men who were
working for him that if they would do the job they might have the
profit. e first put fire into 1t himsclf. The reeve of the town-
ship siated that the councillors of the townships were usually
authorised to expend money which was appropiiated by the coun-
al for roads within their respective wards ; that money was ap-
propriated to clear the town line; that it was sometimes left to
the councillors to sclect commissioners, and sometimes they were
selected by the corporation.  The commissioners certily to
the work bring done, and they superintended »t and give orders on
the towastup treasurer, and countersigued the order; but the jobs
wece ail given out by auction. Mr. Whiting, the township
treasurer, proved that the work wae< firstlet to Bell, and as three
weeks after noth.ng had been done but what the fire had done, be
ve let the job of cicaring out the town hine between Plympton and
Sarniz, between No. 1 on eacn side. When he went to re-let it
hie found the fire had been burning some weeks, and he then letat
to Bowden, who was pad for doang it Mr. W fiting stated that hie
had no authority from auny onc but the trustee, (gy. commissioner,)
who requested him to lct out the work. Another witness stated
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that he was present when Whiting letit to Bell: that Bell put fire !
into it that evemng, but it did not take, the weather beng ua-
favorable, nud this deinyed 1t tor two orv three weeks, and Dell
handed it over to the two Buwdens.  The pluntifl further gave
proof thnt they vet fire in the voad allowance which spreat on to .
hix property, and he gave evidence of the damage he bad sus
tained. i

At the close of the plaintiff°s case a non<nit was moved for on
the gound that the dunage was not brought home to any act of
the defendants, ur of those for whom they were responmible; that |
the work was let out by contract, and that the contractor and not .
the defendants are liable.

The learned Jndge was strengly inelined to this view, but allowed |
the case to go on, subject to the opinson of the caurt if planti';
obtained a verdiet.  The defendants then went into evidence to |
rebut the assertion that the five was cnused by the Bowdens, and
also to negative damages to the pliintitt ns the general result of ;
the fire.  The learned judge left it to the jury on the question of !
vegligence of the parties clemring the road beng the cause of the !
datnage to the plaintfl, and that in fact there was neghgencee in
setting tire to the umber in the road, which was the act complained |
of, assuming, for the purpeses of the trial, that the detendants |
were hable for the ncts ot those who claimed the road.  ‘The jury
found for the plaintiff with £100 damages.

1 contract that regatives the contractor being the servant ol the
party for whom the work 1w undertaken and performed,

Aceonring to Steel v. Tae Sacth Flastern Rarlway Company, it
maukes no difference whether the contraet be by paral or otherwise,
1 the evidence did not <hew the lething of the work ata fined yuce
per acre to be pertormed for the defendants and pad tor by them,

i and which letting, it not previusly authuised by them, they sub-

sequently ratified and adopted, 1t dil net connect the detendauts
with the act compliined ot as negligent, and then the action fals,
and if the work was done upon a contract 1t equally tails,
In erther point of view the rule tur enteting o nourust sheuld be
made absolute.
wule absolute.
WiLsox v. Taospsox,
School acl=Spesat? wmeeling— pesduleon goceed by=—Mey «ller e pasted @
@ Lenere’ me tang,

Held, that power §5 2i0ed toaswmble a sprecinl moetang of the frechold ra and
honse haldera of aaey sohool sectson tor the pargeese of maoloLing & coliuen
schiecbwathin therr secnon,

Hoid. also, that any re olutind passed at the genoral anpond meeting may be re-
sattdod by tapeatad ameeting properdy qonvaniod fug that putjere.

Reppuviy for a cow, value L1140,
Pleay =1st. Noncgnt. 2ud. Non detinet. S1d. Goods not the
property of the plainttl.  dth. That plainttl, on the Ist December,

1857, was a2 Hiveholder and a houscholder 1emdent withae scbool

> OOR 3 N Al . H . .
In Enster Term Richards, Q C, obtained a rule ne to et acide | ~scerron No 4, in Warwick, and 0 continued up to the 21st of

the verdict, :n.nd to coter a nm!.\ui: or a verdiet for defindant on " December, 1838, and as Liahle to be assessed fur school purpo-cy
lc:\\‘(} reservad, or fur & new tiial on the law and evidence: that jdwing that penod, and bemnyg duly assessed, was habte w0 pay
nothing was Sllc“l_l to have been done by ‘h‘f"l“‘:‘"{" to render | certmn tmotiey as 4 eate thaedor, to Wite £35 and sad sum was
them ll:\l\!c.z no evidence «f any corporate act by their by-law or | remaning unpiaid, the tustees of the ~aid school scetion No, 4,
other sufficient act to authorise the opening of this road { that it atterwards, on the 1h of October, 180N, issued their wuriant

any one was liable for the damnge compluined of vt was the cone.
tractor; that no negligence aitber in making or taking cure of the
fire was in fact shewn.

Cameron, @ C.—~The verdict of the jury deterinines the ques-
tions of fact, viz., that the fire caused the damage the plaintift has
sustained, and that there was negligence in muking or managing
that fire.  Then as to the defendaut’s hinbility, the law mukes it
their duty to take charge of highways, and therefore they must be |
taken to be the parties by whom work on the highways is direeted \
to be done, and in that view are to be Jooked upon as having done
it.  He referred to Farrell v. Lhe Town Cuunctt uf Lviduse, 12 U. |
C. Q. B. 373.

Richards, Q C., contra, cited Steel v. 8. F. Rarlway Company,
16 C. B, 850 Querton x. Freoman 11 C. B, 86T 0 Reedie v, Lon-,
dot § N W, Radway Comparny, 4 Exch 2415 Rught s, Fox,
Esch. 7215 Peacky v. Rowlund, 13 C. B, 182,

Draren, €. J.—It scems to have been conceded for the purposes
of brinunye the question before the court, that Bell stood in the
position ol 2 comractor, to perform the work of clearing this road
allowance, which the defenndang desired should be done, and cither
that he gave up hix contract to others and they undertonk it and
were paid for pertorming it, or that Bell the contractor having
neglected it, a new Jetting took place to other parties the came as
Bell gave up to, and on this new letting, though on the snme terms
as Bell had undettaken it, the work was performed. I it had
been denied that the work was done by parties who contracted to

do it, and to be paid 2 certain price by defendants for dving it.
that question should hase heen submitted to the jury.  But when !
the objection was taken at the trial the plaiutiff®s counsel did not
appear to have denied that the parties actully doing the work |
were doing it as contractors; bat it was then insisted, as it was by
Mz, Cameron in his argument, that under that state of facts the!

“Thompson was about to scll this cow,

!umlcr thear bands and seals, and thereby required one James
Thompsen to coleet the sthoal rate from the individuals pamed i
the rate Wil annesed to said warrant the sams set apposite thar
names, and to pay the amount over to the secretary aud trevuer
of the section within thirty duys, and in defaultof payment by any
person so rated then to levy the amount by distiess and sale of the
goods aud chattels of the person or persons mahing default; that
pluintith was rated on said roll, for, to wit, £3, aud having malde
default in the payment of said sum uafter demand, and atter the
expirntion of 114 days from such demand, said James Thompson,
veathin 80 daye fion dato of waviant, and within wnad cobual cee-
tion scized and took the goods and chatte!s in the declaration men-
tioned, and sold the same ns a distress for the rate <o duc by the
plainuff, said cow having been first du’y advertised aceamding to
law, at which sale defendant bought said cow, which is the alleged
taking aud detrining complaine! of.

RepPertion.—Ist juins issue ou 1st, 2nd, and 2rd pleas.  2nd,
as ta the fourth plea, that the rate theren named acrated aml as.

| sesed agairst plaintiff was not law fully yated or imposed, nor was

the same lawfally attempted to be levied of plaintitt’s gouds, und
<aid seizme and <ale as well as sd rate were sllegal and sdid,
and of no iawful autkarity or affect.

The case was tried at the last assizes for the County of Lamnbitan
before Jichards, J., when a vardict wav tahen tor the plains ffub-

i ject to the opinion of the court upon cvideuce, of which the follow-

ing i3 the part material to this decision.

Nilton Howard sworn.—1 am deputy sheriff. [ exeented the
writ of replevin. I took underita cow ; itwas then in detendant’s

nesession 3 he sabd he had bouzht the cow at auciion,

Mark Hagle,—1 owned the cow ouce. ) suld 3t 1o the plaintiff
the Litter part of last summer. | wgs present when one Jawes
Plaintifl forbid him deing
so. The notice (a notice signed by the witness himself ) produced

defendants are liable. { was read, and defendant was present when it was read and heard
In Kmghe v. I'  "Werson, B., says, ¢ The real question and it read. The notice was sizned by me. 1 wasa school trustee.
the only ane, i, wuctner the negligent act by which the injury  He beught the cow for 58, I sold her for $20. 1 took a warrant
was occartoncd to the plaintiff was the act of C. as the defendants' [after the replevin from one Joseph Macpherson and gave it te
servant.” In other words, whether the negligent act iz to be: Mr. Adams,
treated as having been done by the person who actually did it, asj  For the defendant it was admitted that at the Annual schonl
the servant of the porson <ought to be charged.  This remark js. meeting in Junuary, it was deciderd that the school should he <up-
quated with appiobation by Maule, J, in Ouerton v. Frecman, and ported by a rate ilt «f Is. 3d. a month payable in advance.  Mr,
that cace and others cited ny Mr Richard« as well as many older  Lecher contended for plaintiff that this admission put the case on
authoritics, show that where the work is done by any party under | such a ground that plaintiff cannot but fail on this suit.
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James Thompson.—We applied to the people ; they said the times
were so hard they would have to take their children out of schuol,
as thiey coull not pay the 1s. 8. a month, and they wished that
the resolution of the aunual meeting should be re-cousidered. On
getting o letter from Dr. Rycrsou on the Zad of February, 1838,
three copies of tho notice produced were put up, one un theschool
house duwr, and the other two in two of the most public places in
the township.®  ‘The reason why Somer's name was inserted was,
there was a dispute whether Somer’s ov lagle wus the third trus-
tee.  Wo lhave since nceepted MHagle as the trustee. A nceting
was hickl vn the 10th of Febraary (procecdings put in of the meet-
fag).  On the 19th of October last we made vut the rvate Lill and
anuesed the warrant to it It hal the proper seal of the corpora-
tivn wf the schoul section to it Plaintitf was tated in the bill for
the smount therein, T seized the two cons and sold them hoth.
I think it was My, Iay put up the notices. [ saw the notices up
after they were posted.  Hagle did not have notice ot the mecting
of the trustees at the time of the second meeting of the trustees for
ro-considering the rate bill. I was secretary and treasurer. John
Thompson aml Timothy Hay have my bonds, 1 didnot ask Hagle
to o to the mecting, because [ did not consider bim n legal trus-
tee then,  Afterwards we took him as a trustee.  We had a trus-
tee meeting at Timothy Hay’s house on the 2ud of February The
notices were deasen up, sud that is the way the meeting was called.
Hagle and old McPherson came in at the close of the meeting, and
lagle objected to the proccedings. We were more than haif an
Buur at the meeting.  We waited for nearly an hour before we got
throngh,  Myself and Timothy Hay made out the rate rolls.  We
ealled a meeting, giving Hagle notice, about cleven days before
this, Sth or 9th Qctaober, to coine aud maho out the estimate, he
dil ot attend.  We gave him notice also to attend and make out
the rate hill ang sign the warrant: he did not attend. The cor-
roration hald a ceal; got it at Toronts the Leginning of 1838,
There wore thirty-one resident freehivllers and houscholders in
the section. ANl paid the taxes willingly but Hagle. Two Mc-
Phersens and three others, six altugether, attended at the mecting.

Jimothy Hay. 1 am one of the trustees ot No. 4, in Warwick.
I rut up two of the notices and saw the third put up ; one on the
schivul house, the other places, two of the most public. Before

the rate Lill was made up I saw Ilagle aod wished him to come up |

and make up the estimate and a rate bill.  He said he would not
come. Atterwavds, when 1 was returning, he sawd £ had taken ad-
vantage of his being away to court. It was a dispute whether
Hagle was clected to fill o vacancy or for a full periold. Ifagle
refused to give up the papers to see if he had been elected or not.
We accepted the other, and afterwards agreed that Hagle should
come in.

The case was argued by Rickards, Q. C., for plaintiff, and Walson,
Q. C., for defendant.

Draver, C. J.—The points made for the plintiff at tho argu-
ment werc:

1st. That the trustees of the school section hiad no power to act
except in accordance with the resolution of the annual school
meeting when a majority of the freeholders, and householders
then present decided that the salary of the teacher and expenses
connected with the operation of the school should be defrayed by
a rate bill of Is. 3d. per month upon cach child attending the
school, payable in advance, for this decision could not be revoked
or changed during the year for which it was made.

2nd. That the proccedings of the trustecs, admitting they had
powet tocall a special mecting of the inhabitant frecholders and
houscholders for the purpose of reconsidering, and if they saw fit
changing, the mode of providing for the school expenses, were ir-
regatar and void for want of notice or reference to, or the concur-
rence of Mark Hagle, the third trustee.

Srd. That the trustees could not call & special meeting, since
that pewer by the 16 Vie., ch. 189, sec. 14, was conferred on the
local superintendent.

It was urged in support of the first objection, that the statute
gave no authority to any onc to change or vary anything which bad

* Thoopinton giren wae. that a special meoting conld re consider the proceed-
1oz of the munusd meeting

been determined on at the regular annual school meeting, and it
was conceded on the other side that the statutes gave no such power.
But it is equally certain that there is nothing in the statute to
prohibit it

If there was no provision or authority for convening the free-
holders aml householders of n schuol gection except at the annual
meceting, ov if such power was ouly conferrred for certan limited
and defined purposes, which clenrly excluded the dealing with what
had been decided at the annual mecting, the plaintifl’s case would
be ananswerable, but the contrary is the fact.  Among the powers
given to the trustees by see. 12 of the school act of 1530 is the fol-
lowing: 12thly. To appoint the place of cach anumal school
meeting, amd to canse notices to be posted in at least three public
places of such section at lenst six days hefore the time of holding
such meeting ; to call and give like netices of any special meeting
of the frecholders or liouscholders of such section for the fitling up
of auy vacancy in the trustee corpovation occasioned by death,
removal, or any other cause whatever, or for the selection of o new
school site, or for any other school purpose as they may think proper.”

But it may be firstly said, that while this langunrge is large
cnough to give the trustees power to call a specinl meeting ™ rany
such schioot purpose ; it does not necessarily follow that the spr -ial
meeting has authority to revoke the proceedings of the regular an-
nual mecting in this or any other particular.

In reply it may be first noticed that it is the plain intent of the
school aets to refer every question which affects expenditure to
the consideration and control of those by whom the means are to
be furnished. There must always be a local assessment equal to
the sma apportioned out of tho government grant, and itisa Jduty
particalarly devolving on the freeholders and householders of each
schoul section to decide how this is tobe done. (@) The trustees are
to carry this decision into eftect, and the direction to them to do
s0 i3 in the 12th scetion, 1Tthly, thus set furtl, ¢ to provide for
the salames of teachers and all other cxpenses of the school in
such mauner as may be desired by a majority of the freehvlders
of such section at the annual school meeting, or a special meeting
called for that purpose.”

Although the 9th section provides for the calling of a meeting
in licu of the annual meeting of the frecholders and houscholders,
where, from some oversight or neglect, no such annual meeting
has been hely, it does not, nor doces any other scction that I am
2Ware o1, provide tor the caliing of a special meeting to do any of
tho things speciclly required to be dune, but winch may have
been omitted from some cause or other, at an annual meeting duly
convened or held ; in this case cither the business must be trans-
acted at a special mecting called for the particular purpose, or not
at &ll, and the school year be allowed to pass without j&. I have
no doubt in my ownmind that any omission to do what should have
been done at the annual meeting can be thus supplicd.

The question then is reduced to this, whether any resolution
improvidently made atan annual schiool meetiag isirrevocable, even
though it be plainly demonstrated that its eflects will deprive the
section of the benefits of the school act for the current year; I
cannot bring mysclf to this conclusion. With regard to the clee-
tion of school trustees, it is a different thing, but the unqualificd
admission, that having once clected, they cannot at a special meet-
ing displace those who bave been chosendoes not affect this ques-
tion. I assume that the resolution passed at the aunual school
section meeting in January, asto the monthly payment by each
scholar, was found by the frecholders and houscholders to be
practically injurious to the schools, keeping away pupils and thus
reducing the means of defraying the necessary expenses, and of
maintaining the school at all. In the absence of any prohibitory
enactment, it is my opinion the frecholders and houscholders duly
convened at o special school meeting might rescind the former
resolution and substitute another mode—one authorised by law—
to obtain their end of having a common schoul maintained in their
scction, and thercfore, that this objection fails.

(a) The raising of o sum by aswsement equaito the government grant is vested
in counties in tho County Council, aad in citlcs, towns and vitlages, in their
Munilipal Corporations. ‘Lheso tywo sums aro then divided amonz the achool sec-
tions, und whatever sum fu addition to theso two i< required for thoe =alary ot the
teacher is provided by the Trustees, as dicected by thelr constitucols, In tho see-
tion referted to.



1860.]

185

LAW JO

1 think my brother Richards gave n complete answer to the
sccontd objection at the trinl.  John K. Somer« was in the office of
trustee, acting as such, whether duly appointed or not,  There is
nothing before us to show, admitting that we could collaterally
try the question, whether Somers was not, or that Hagle was third
trustee ; and if that was the ground relied upen to sustain the re-
plication, the plaintiff should have given much more distinet evi-
dence for the purpose.

I scarcely thought Mr. Richarvds attached any weight to the
third objection, 'The 14th section of the 16th Vie., ch. 185, docs
(proviso 5) give the local superintendent ¢ authority to appoint
the time and place of a epecial school scction meeting, at any time
and for any lawful purpaese, should he deem it expedicut to do so,”
but this docs not aflect or tuke away the authority previously given
to the school trustees.

1 think the defendant is entitled to the postea.  Itistoberegretted
that cither a ditigeous spirit or theill-considered and perhaps even
mischicvous promptings of other parties should have induced the
plaintiff to raise this question for the sake of 2 sum less than two
dollars, eacrificing his property worth ten times the amount, ac-
cording to the evideace, ag well as incurring the costs of a very
unpoecessary lawsuit.

Postea to defendant.

Py v. Tus Moxiciran Couxcit oF ONTARIO®

Assurapsit—Action of agamnst a Corporatvmn—ontract under seal.
An action cannot Lo sustained against a corporation for work and Iabour unless
supported by costrict under the seal of the Company.
Assumpsit fur work and labour and materialg.

Pleas.—Non assumpsit and payment. It sppeared that by
agreement, dated the 23rd of October, 1852, James Wallace
covenanted with the Provisional Municipal Council of the County
of Ontario, scaled with the seal of such council, to erect a gaol and
court houso in the said county, to be finished on or before the 15th
of September, 1853, according to a certain plan and specification,
and to the satisfaction of their architect, the price to be £5795,
by monthly instalments of seventy five per cent. on the work done
and materials on the ground, the remaining twenty-five per cent.
being retained till the fulfilment of tho contract. In default at
the time £5 weekly penalty to be paid by Wallace. If the work
should not be duly procecded with the council to be at liberty,
upon three days’ notice in writing {o Wallace, to employ others to
finish the same, and deduct the costs from his allowance ; the con-
tract not to be assignable ; all the materials delivered on the ground
to become the property of the council, &c.

That Wallace proceeded with the work, and executed a large
portion of it, but did not complete it by the day named, after
which it was taken out of his hands by the architect acting under
the authority of the building committee of tho council, and plaintiff
was employed by such architect so acting to finish it, to be pnid
by estimate as he proceeded, without any written or sealed con-
tract, or any specific price being agreed upon ; that the plaintiff
did proceed and completed the work, finding materials, workmen,
&e., to the satisfaction of the architect; that he was from time to
time paid sums of money on account, twenty-five per cent. on the
periodical estimates being retained, and i the end leaving a
balance of £1051 12s. 64., due him, for which this action was
brought, and for which the jury found a verdict in his favour.
'T'ho architect of the defendants certified to the correctness of this
balance as due the plaintiff. A building committee, of which the
Warden was chairman, was appoiuted by the council by a by-law
No. 2, of the 25th June, 1852, and their report of the 11th Novem-
ber, 1853, that the work had been taken out of the contractor’s
hands for default, and its completion entrusted to others to be em-
ployed by the architect, was approved and adopted by the
council.

Leave was reserved at the trial to defendants to move to enter
a nonsuit on the ground that the defendants not having contracted

* Thia judgment was omitted at the timo of its being dellvered on recount of
ta stunhiarity 10 the case of Marshall v. the School Trustees Kitlav. but {s now
pu(l,:lishml as cstablisbifug thelaw, the decision being reversed Inappeal. Sso next
Judgaient,

URNAL.

with the plaintitf under seal, were not licble in law, and that
£6,000 only heing authorized by by-law on the works, the com-
mitteo exceededd that sum independent of the bmlance elntmed hy
the plaintiff in this activn, and therefore defendants are not hable
therefor.

A rule ned was obtained aczordingly by MeMiwchael, and causo
shewn thereto by Freeland.

Macatvrnay, C. J.—=If any thing, this is perhaps a stronger caso
in favour of the action than Marshall v, The School Trustees of
Kitley (1 U. C. C. P. 373,) decided in this court last term, but 1
cannot satisfactorily distinguish it in principic. My own view of
it is, that the plaintitf should recover on the evidence, but my
learned brothers adlicring to the viows expressed by them i thoe
former case, the result mmust be the sane, and the rule ms for a
nonsuit bo made absolute.

Per cur.—Rule abgolute.

IN THE COURT OI' ERROR AND APPEAL.

Tur Muxicrrar, Cotxcil or Osrtirio,
LLSPONDENT.
The foregoing judgment having been appealed from, the decision
was reversed and the rule discharged.
For the facts of the case, sce the preceding julgment.
The case was argued in appeal by Freeland for appedlant, and
MeMichael for respondent.

Tue CraxceLtor.—The present state of the law upon the sub-
ject is & reproach to the administration of justice in Eugland. It
may be that the cvil calls for legislative iuterference, but 1f the
legislature will neither declare the law nor alter it, courts of jus-
tico are bound to place their decisions upon some principle intel-
ligible to the public and sufficient for their guidance.

1t is said, I believe, in the case now under appeal, that the de-
cisions in the English court harmonise and negative the right of
the present plaintiff to relief. But the cases which have arisen
since the decision in the court below show that the juldgments in
the English courts are in direct conflict, and are so treated by the
learned judges by whom they wero pronounced. In Smart v. The
Guardiaus of the Poor of the West Ham Union ( L. Times, 277),
Parke. B.. rave. ¢ The case which has been cited and relied npon
for the plaintiff is a cnsc with wbich 1 cannot agree. It would in
effect overrule several previous decisions of this court ; and .dlder-
son, B., adds, « I quite ngree with the observation of my bruther
DParke, in refercnce to the jndgment in Clark v. The Guardians of
The Cuckfield Union (16 Jur. 686), as it is directly in oppo-ition
to several cases decided by the court upon similar questions. 'To
these cases we should adhiere until they are overruled by n court
of error.” While in the sase alluded to, Mr. Justice Wigkrman
admits his inability to reconcile his own judgment with the cascs
in the Exchequer; and in Henderson v. The Australian Steam
Navigation Company (23 L. Times, 231), which is, I believe, the
latest casc upon the subject, Mr. Justice Crompron says with be-
coming candour, ¢ At the same time I cannot di<tinguish this from
Diggle v. The Blackwall Railway Company (5 Ex. 442, reported
also 14 Jur. 937), Homersham v. The Wolverhampton Waterworks
Company (6 Lx. 137). I cannot disguise from myseif that weare
deciding the case in opposition to theso authorities, which have,
however, I believe, excited some surprise *  See also, and contrast
Clark v. The Cuckfield Union, (16 Jur. G86,) and Sanders v. St.
Neots Union (8 @ B. 810), with Diggle v. The Blackwall Railway
Company (14 Jur. 937) and Lamprell v. The Guar: ans of The Poor
of The Billericay Union (3 Ex. 283), and other cases in the Ex-
chequer,

It cannot be doubted, therefore, that the authorities in the Ung-
lish courts conflict, and it is certainly diflicult, moreover, to extract
from them any satisfactory principle for our’guidance. Dut the
cases have heen so often collected, and so fully commented upon
of late days, and are so familiar to every one conversant with the
subject, that it would be mere pedantry to enter upon a detailed
review of them here. I shall content myself, therefore, with &
short statement of the principle upon which, in my humble opinion

Py, APPELANT, V.

the judgment of the court below ought to be reversed.
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The action wn thiz ¢ise is brought ugon an executed contract.
The court house had been built under the supervision and to the ’
satisfaction of the detendants’ architect betore nction brought.
The justice, therefors, of compelling the defendanty to pay tor the
work, lubour, and materials, of which they have had the benefit, |
is ohvious ; and if there be n principte upon which they are to Le
absolved from that just lialhty, it must be the principle, that
being a covporation, their will cannot be expressed except throngh
their common seal: and as they are incapacitated from muking |
their own will known, except throuzh their common seal, so it]
cannot be implied by courts of justice, from their conduct, vo asto
subject them to any liability either in tort or sssumpst.

Now it will be found. I apprehend, that there never was any
guch universal rule as that which has been supposed.

I'he old notion certainly was, that a corporation being a hody
politic, and invisible, could neither act nor speak, except by its
common seal, (Bac. Abv. Tit. Corporations and Capacities,j or as
it was expressed 1o argument in Rex v, Dige, (3 P. W, 423,) the
conmmon seal was the hand and seal of the corporation.  But that
degma, never well founded in point of reason, was from the first
gubject to counsiderable qualitcation, and has undergone, from
time to time, still further hmitations,

Matters of small amount and frequent recurrence were always
treated as exceptions from the rule. It i3 difficult to aniderstand
the principle upon which that class of cases is said to have pro-
cecded, Had the rule rested upon a different foundation it might
have been relaxed for purposes of convemence, but being a rule
of necessity, and not of policy, it is dufficnlt to understand how it
can be made to consist with the cases to which [ have referred.
See observations of Macwulay, C. J, in Mavshall v, The School
Trustees of Kitley (1 C. P. U. C. 373), and of Puttrson, J., in
Beverley v. The Lincoln Gas Light & Coke Co (6 A. & E. 814.)
In Henderson v. The Australinn Steam Navigation Company, al-
ready cited, (23 L. T 234,) Erle, J., says, ¢t It would be very
dangerous to vest the exception upon the ground of frequency or
insigmficance ; nor do I gather fiom the cases that that bas been
put torward as the principle. Certainly, as to trading corpora-
tion, the exception has not been so limited ; and 1 think that the
soundest princip’e on such a matter is too look to the nature and
subject matter of the contract, and if that is found to be within
tne fuir scope of the purposes of incot poration, tohold the contract

binding, even though 1 ot under seal ” The doctrine propounded
by Mr. Justice l:rf«,", it it be sound, and 1 very much inclive to

think it so, would furnish a selution for most of the difliculties
which have arisen upon the subject ; but upon that point, which
does not necessarily nrise in the case before us, we need not ex-
press any opinwon, because the plaintiff’s right to maintan tins
acti n may be rested, as it seewmns to me, on well-established prin-
ciples.

When it had been determinced that the corporate will might be
ascertained in certain eases otherwize than through the common
seal, and that, as a necessary consequence, assumpsit might be
maintained in such caces, cither by or agrinst corporations even
upon exccutory contracts, the difliculty ot muintaining the rule as
to torts and exccuted contracts must have been obvious. Had the
oll dogma been maintained in its integrity, n corporation could
nut have been liable in tort unless the agent had been appointed
or the act adopted under the corpoiate seal, and in no case conld
a promise have been implied by law from conduct; and upon
resoning of that sort the liability of corporations under such cir-
cumstances has been from time to time resisted.  But the incon-
veaience and injustice of such a rule was felt to be intolerable.
Hal this been the law, corporations would have been, as Mr. Jus-
tice Colerddye has espressed it, a great nuisance —Eall v. Mayor
o1 Swansea ( Q B.514). Aunditis now well settled that corpora-
tions ageregate are liable in tort aithough there has been nothing
under the common seal authorising the agent, or adopting his act,
Yarborough v. The Bink of Eagland (16 East 6), Smith v. Bir-
mingham Gas Company (1 A. & B, 526), Eastern Counties Rail-
way Co. v. Broom (lo Jur. 247).  Again, when Jand has been
used and occupied by a corporation, the law imphies o promise to
pay a reasonable compensation.  Dean and Chapter of Rachester
v. Pierce (! Camp. 166), Mayor of Stafford v. Tiil (4 Bing. 75),
Lowe v Loodon and North Western Railway Co. (17 Jur. 379).
And when money has been wrongfully received, assumpsit for

money had and recenved may be maintained.  Hall v. The Mayor
of Swansea (9 Q. B. 626).

Now, if trover nud trespass may be mnintained under the cir-
cumstances to which 1 have alluded, and it the law imphies a con.
tract when Jand has been used, or moneys wrongfully 1eceived, it
is difficult to understand why the snme minciple should not be
applied wherever the contract, being legal, hax been exceuted, nnd
the curporation has received al) that 1t could have demunded if
there had been a contract under thie corporate seal.  The i gument
seems to me. I must confess, conclusive.  In Hall v, The Mayor
of Swansea (5 Q. B. 526), Lord Denman vests the jvigment of tho
court of Queen’s Bench, which has not, I believe, been questioned,
upon the grouud of necessity ; and that language of Losd Denman
hing been sinee translated by Lotd Cumpbell to mean **no other
than a moral neeessity 3 that the defendants should pay their
debts;” or as My Justice Lrle has expressed the same sentiment,
* that it was absolutely necessary that the defendants should be
compelled to do that which common honesty required "—Low v,
The Loudon and North Western Railway Campauy (17 Jue. 376).
Now, 1f the necessity in Hall v. The Mayor of Swansea was the
moral necessity of compelling the defendants to do what common
houesty requived, assuredly that neceszity exists to as great an
extent at least in cases circumstanced hke the prescat, when the
consideration has been executed and the corpuration has received
all that it could bave required 1if there had been a formal contract
under the corporate seal.

Bat the disunction between executed and executory contracts
docs not depend upon the reason of the thing, however clear: it
has been repeatedly recognised by judges of the greatest eminence ;
in The East Londun Waterworks Company v. Baiey (4 Bing. 287,)
Best, C. J., in coumeratiog the cnses in which a corpuration is
liable, although no contract has been executed under the corporate
seal, says, * The first is when the contract is cxccuted; in that
case the law implies n promive, and a deed under seal is not neces«
sary, as we have lately decided in the Mayor of Stafford v. Tull,
wheu it was holden that & corporation might maintain assumpsit
for the u«e and occupation of the land.” And in Beverley v. The
Lincoln Gas Light and Coke Company (6 A. & E. 815), Mr. Jus-
tice Patteson, who delivered the *udgment of the court of Queen’s
Beoch =ays, *¢In the progress, however, of these exceptions it has
been decided that a corporation may sue in assumpsit on an exe-
cuted parol conirnet : it hag also heen decided that it may be sued
in deht on a similar contract: the question now arises on the
liability to be sued in assumpsit. It appears to us that what has
been already decided ir. principle wurrauts us in holding that the
action is maintainable,”

It is said, however, that the distinetion between cexecutory and
executed contracts was eaploded by Church v. The Iruperial Gas
Light and Coke Company (6 A. & E. 816), which hasbeen treated
by some as a geverning caso upon the subject. I am not certain
that Lord Denman’s langunge, properly iunterpreted, means that;
bis lordship’s object was to negative the distinction between execu-
ted and executory coutracts—not gai erally—but as to contracts
of & particular class : contracts wich would be vahd without the
corporate seal ; and in parts of the judgment the language 18 dise
tinctly limited to that object ; it is said, for instance, at page 859,
*assuniing it, therefore to be now established in this court that a
corporativn may sue or be sued in assumpsit upon execuited controcts
of @ certain kind, smong which are included such as relate to the
supply of articles escential to the purposes for which it is created
the first question will be, whether, as affecting this pownt, and in
respect of such contracts, there is any sound distinction between
contracts executed or exccutory.” The question proper in that
principle is strictly confined to contracts of the particular class to
which I have referred, snd viewed as a solution of that question,
the judgment is quite sound ; it must be admitted, however, that
the Janguage in other parts is much less guarded, aud that the
case has been often ussumed to be an authority for the geners 1
proposition. The Mayor of Ludlow v. Charlton {6 M. & W. 825),
Clark v. The Guardians of the Cuckfield Union (16 Jur 686)

In answer to the argument deducted from Church v. The Impe-
rial Gas Light and Coke Company, and the subsequent authorities
in which that case has been recognized, an argument which pos-
sesses, I must admit, considerable force, I have to say, first, that
the point wasnotdecided, Secondly, that Lord Denman’s reason-
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jng as an avgament for the general propoesition, iv, in my humble *
Judgment, quite conclusive. And, Instly, that «<ince tne decivion
ol he case wiluded to, the distinction in this respeet, between
excentory umt enecuted contracts, has becnrccngnized by the Court
of Queen’s Beueh, weluding Lord Demman imselt, on more ocen-
sions than one, and hug received the sanction of other judges of
stiil greater comnence  In Sanders v. The Guardians of 3t Neoty
Union (S Q. B. 810), Lord Denman, delivering the judgment of the
Comt of Yueen's Bongli. suys, ¢ A motion in this case was mnde !
for 1 new tnal on the ground that no contract under seal was
proved against the defendants.  But we think that they should not
bu pernutted to take the objection, inasmuch as the work in ques.
tion, niter it was done and completed, was adopted by them for
the pmiposses connected with the corporation,”  In Doe dem, -
Lenmugton v. Tanmere (12 Q. B, 1013), the same learned judge
obrerves,  To entorce an executory contract against a corporation,
it might be necessary to shew that it was by deed; but where the
corporation have acted a3 upon an executed contract, it is to be
presumed agiinst them that every thing has been done that was
necessary to make it a binding contract upon both purties, they
haviog had all the advantage they would have had if the contract
bad been regularly made,”  In The Fishmonger's Company v.
Robert-on (o M. & G. 193), Chiet Justice 7indal says, ¢ The
question therefore becomes tins, whether, in the ease of a contract !
executed betoie actton brought, where it appears that the defen-
dauts have received the whole benefit of the consideration for which
they bargained, 1t is an answer to an action of assumpsit by the
corpo.nt.un, that the corporation itself was not orginally bound
by such contract, the same not having been made under their
common seal.  Upon the general ground of reason nud justice no
such answer can be set up.”  Luastly, in the Governor and Com-
pany of Copper Mines 1n England v. Fox, Lord Cumpbell intimates
bis opinon that the distinction between executory nnd esecuted
contructs Lad not been exploded by Church v, The lmperiul Gus
Light aud Coke Company. .

Upon the whole, I quite concur in the principle emuncinted
upon the sutject so oft:n and so clearly by his lordship, the Chief
Justice, and hy the late Chief Justice of the Court of Common
Pl:as; Iamof opinion that the distinction, in thisrespect, between
executed 81 d exccutory contracts is sound, and ought to be main-
tained. I do not disgwise from myself that this opinion is opposed
to many cases in the Exchequer, and to much that is 1o be tound
elsewhere; but when these decisions are in such manilest ana
paintul conflict, it becomes the duty ot the court to adopt that con-
clusion which appears upon the whole most consistent with the‘
principles of justice; and for the reasons already stated, I am of
opinion that the plaintifi is entitled to recover, and that the decision |
ot the Court of Common P'leas should be veversed.

Hagarty, J —I wish to state very briefly the grounds on which
I consider the plaintiff in this case entitled to recover.

It is undisputed that he completed the work remaining to be
done under the sealed contract entered into with the first contrac- '
tor Wallace. That e worked regularily under the architects of
the defendants, who were authorized by resolutions of the council
to employ persons to do this very work.

The defendunts were incorporated for the express purpose of
erecting a gaol and court house, and were declared ¢ to have all
corporate powers necessary for the purpose of carrging into effect
the ohject of therr ercction under such provisional municipal coun-
cil, and none other.”” Nothing is said in the statutes as to their
having a corparate seal, or how they are to contract.

The piaintiff has proved that he did the work—its value, and
that the defendants are in possession of it, using it as their gaol
and court house and council chamber, aund the courts of assize and
s prius sit regularly therein,

We are now asked by the defendants to support them in ignoring
all this, and, assuming that they never contracted to enploy the
plaintff or pay him for his work. I hope and believe the law will
not e found so rigid inis application to the wants of communities.
I will not pretend to reconcile all the cases in this point. I find
that corporations are held Jiable in trespass; in trover; in case .
for non-feasance ; in assumpeit for money had and reccived, and -
many other cases in which the acts complained of in the implied !
promise sought to be enforced were not proveable by their common |

"all liality therefor.

seal.  This, without entering upon the constantly cited cases in
which, some varunee seems to exist in the language hetd by the
ifferent courts as to the prealiar circumstinees under which a
dep nture from the Jaw is generally apphicable to corporations re-
quring them to contract winler seal, 13 allowable.

The cases T have referred ty nee these in wlach there seems to
be no dispute as to the linahty,

The pre<ence of the corporate seal seems requrired to speak the
voice, 10 shew the axsent of the corporatiovs.  Iu the eases put,
the linhhity is enforced without the evidence under seal, on the
intelligble ground, tint, having done a wrong tiing, they must
not be heard to say they did not cither ngree to do 1t under seal,
or 50 pronvse to make restitu.jon.

I am aware of the imporiant difference between trading and
municipal corporations, and 1 desive to bear them constantly in
mind. o the well-known Hall v, Mayor, &c., of Swansea, (5 Q.
B. 547,) Lord Dewman snys, ¢ It the corporation have helped
themselves to another’s mouey, it would be absurd to sry that they
must bind themscelves under seal to return it.”

Puatteson J., says, * The tiue ground is necessity. It eannot be
expected that o corporation should put their senl to a promise to
retra moneys which they are wronglully receving.”

Once naving conceded that trover fur a wrongtul conversion of
chattels, and assumpsit for money had and recesved wall e against
a corporation, municipal or trauing, it really seems to me, with
the deepest respect for the apinion of those who dutfer from me, to
be a play upon wornds to hold that they can enter inte, vccupy, nnd
use as their own a building erected fur them by unother, aml 1gnore
They could not resist an action of tiover at
plaiotitl’s suit for any loose bricks or boards which he had lett ly-
ing on this land; but baving affixed the same bricks and boaids
o their { zlotd, they can say they belong to them, and refuse to
pay for them in an action fur the price —Australian Steamn Navi-
gation Company v. Marzetti (11 Ex. 228.)

CHAMBERS.

Reported by Rosert A. Harrison, Esq., Barnster-at-Law.

Arcuipanp McCarLruy v, PETER SNIDER AND Joux MAvXaRD,

@at 2 Wa £ Miry s 1 ean 5. ¢ 5—Chnetruc'ion —Damages—Cosls.

It icenacted by the Imp Stat. 2 Wm & Mary, ss Y, cap 5.8 5, that in c1co a
distress and ssle shall ba mads for rent, pretended to be I8 arrear andd dus,
where in trath no rentisin arrear orduv, ¢, that then thoy vwner S, of ruch
goode or chartels distrained and sulg as atoresard, shall and way by aciiva
of trespass or vpon thecase to be bronght azatnst the prrs<on or p-rsons ~o dis-
teluing. &¢ . recaver doulne of the valur ul tue guds ar chadels o distrained and
sl t, bgether with fuldl costs of sud,  Held, that tho lazislature dud not mean
dnuble ot the vslue of the geeds &e, distramed and douable covte, but vuly
double of the value of the goods, &c., and full or ordinary costs of smut.

(Chambers, Jupe 30, 15W),)

This was a summons obtained by Mr. MeMichael, enllmg upon
the plainGff to show cause why the Bil of costs taxed i tlns
cause, should not be referred back to the master to be revised,
and why on such revision the sum of £18 193 24, being the
amount taxed and added to the regular full costs in this causc, on
the principle that double costs were taxable to the phuntff in
thiy cause, should not be struck off and the said costs reduced by
that amount, on the ground that this action was brought under
the Statute 2nd William & Mary, chap. 6. section §, for de<train-
ing and selling when no reut was due, the jury gave a verdict tor
double the value of the goods distramet aud sold, and that under
such statute double costs, or any costs above tull costs, conld not
be and should not have heenawarded, and that there is no other

“statute under which the Plaintiff should have more thar. tull couts

in this cause, and that the allowance of more than full co~ts is
contrary ta the practice of this court, and upon grouads disclosed
in affidavits and papers filed, and why the fi fu. issned v this
cause (if any) shou!d not be leseened that amount, and why the
Plaintiff should not pay the custs of this apphication and of the
revision.

Mr. Smuth showed cause.

Burys, J.—This action is brought to recover double value of
the goods distrained and &old, when in truth there was no reut
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due, and is brought under Stat. 2 Wm. & Mary, sess. 1, ch. 5,
sec. 9. The words of the Act are these, ¢ That the owner of
anch goods or chattels distrained and sold as aforesaid, his ex-
ventors or administrators shall and may by action of trespass, or
on the case to be brought against the persou or persons so dis-
teaining any or ecither of them, his or their exccutors or adminis-
trators, rccover double of the value of the goods or chattels g0
distrained aud sold, together with full costs of suit.”

The master, in taxing thoe custs to the plaintiff, has allowed the
Phaiutift doubled costs, and has dono gv, as I understand, upon the
principle which governswhere a Plaintiff recovers treble damages
and co¢ts, that it means treble costs ag well as damages, and con-
sequently that in this case, tho Plaintiff having recovercd double
value, he is entitled to double costs.  This decision of the Master
is questioned by the application to revise the taxation,

There is no doubt, that upon the construction of tho 4th sec. of
the same Act, where an action is given for pound-breach or rescue
of gouds, and which enacts that the person grieved shall * recover
his or their treble damages and costs of suit against the offender ;”
the Court held that the Plaintiff was entitled to treble costs as
well as damages. It was so held on the ground that the word
“‘treble” applied to the costs as well as to the damages. Lawson v,
Story (19 Ld. Ray) is a direct authority for it. The case, however,
seems 10 have been questioned in Butterton v. Furber (1 Brod.
B.517), which was an action upon the 43 Eliz. eap. 2. The court
of Queen’s Beneh, in Deacon v. Morris (2 B & Ad. 393), which was
an action on 29 Eliz, cap. 4, aflirms the principle that where the
word ¢ ¢osts” is coupled with the word ¢ damoege~ " treble costs
should be awarded as well as danmages,

It should be observed, however, that in all these cases of da-
mages being awarded, that it is not dene by the Jury. The
jury give what damages they think proper, and then the damages
a8 well as the costs are trebled, in the manner which is understood
to govern in awarding treble damages or costs at the entry of the
Judgment.

In the present case, the Jury awarded as they were told to do,
double the value of the goods as damages. That was the proper
direction to give, as appenrs from Masters v. Farres (1 C. B. 715).
"T'here is in this casc no awarding double domages, as in cases un-
der the 4th section of the Act. The plaintiff recovers only single
damages, but the Jury arc bound by tho Statute to award those
single damages on the principle of double of the value of the
gouds distialued una sold. ‘inen, when we come to the costs to be
given, the words are, * together with /ull costs of suit.” There is
nothing coupling the word * costs” with the award of damages, as
in the other case. It is quite clear to my mind that tho expres-
siont does not mean double costs, but only means tho full costs of
suit whatever they may be.

Then the Plaintiff contends that if he is not to be allowed dou-
ble costs, the Statutec must mean something more than a Plain-
tifi’s ordinary costs, and he contends that full costs should be
construed to mean ¢osts between solicitor and client, and that if
double costs be disallewed, then he should have a revision upon
that principle. The case of Jamcson v. Trevelyan (24 L. J. Ex.
74), upon the'statute 17, Car. 2, cap. 7, sec. 3, using precisely the
same expression, is an cxpress decision to the cffect that, ¢ full
costs of suit” means nothing more than the ¢ ordinary costs.”

The Defendants’ summons to have the taxation revised, in or-
der to disallow the double costs, must be made absolute and with
the costs of this application and revision.

Summons absolute with costs.

Manrtia Parmer v. Micuarn Robgers.

Caral action— Arrest—Grounds for ducharge.

The mere fet that both plaintif and defendant are foreigners, does not of itself
warrant tho setting aside of ap arfest mady under & wrd of capias,

A techufenl objection to the forin of the affidavit to arrest, must bo made before
the timo for putting in bail expires,

An oljection to the effect, that although the writ of capias is issued from the
Commaon P'less 3ot the affidavit ta arrest §s not intitled in any Court, 13 a
tochuical ohyection to the form of the afhdavit,

Quars~Can a defendant apphy to set axide a writ of eapias, or the arrest made
therenster, on the alleged cround that there was not at the time of the mak-
fng uf the attidavit cood < hid probable cause fur the plamtitf behiesing that the

defendant, unlees furthw lth apprehendd, wa< about to quit Canada with in.
tent to defraud his ereditors, or the plalutu! u particular>

Quare,~1 guch ta a good gronnd of application, has & Jwige, fn Chambers, au-
thority to entertain the application?

Semble,—A person in custody on n ctiminal charge, may o detaned in custedy
m acivil suit,

W hers defundunt was lllegally detained in close custody, without warrant, at the
sustance of  the plaintun, on a charge invelving the subject matter which was
afterwarde stated §n the affidavat to arrest, as creatiug the dewand for which
thoe defendant was ardered to be held to bl {u the canse, the defetdant was
discharged from custudy on enterlug a comutun appearancs to the action.

{Chambers, 31 May, 15C0,)

This was a summons obtained by the defendant upon the plain-
tiff, to thow causo why the defendant should not be discharged
out of custody in this cause, and the order to hold to bail and
capiag, and the arrest of the defendant thereunder, and subse-
quent proceedings had thercon, sct aside on the following grounds:

1st.—Becauso the defendant was a foreigner and n citizen of
the State of Michigan, one of the United States of America at the
time of the making of the atlidavit to hold to bail, and the order
for a capiag to issuc in this cnuse, and such arrest under the writ
of capins in this cause, and hud not been o resident of this coun-
try, and the aflidavit to hoid to bail could not be legally made al-
leging that there was good and probable cause for believing that
the defendant, unless he should bo forthwith appreliended, was
about to quit Canada with intent to defraud his creditors gene-
rally, or the plaintiff in particular, for the roason above stated.

2nd,—Because the plaintiff is a foreigner and a citizen of tho
United States of Americs, and resided in the said State ot' Michi-
gan, at the time of tho making of tho affidarit, to hold to bail, the
order for snid capias to issue, and the arrest in this cause; and
that the defendant was dusng the respective times, aforesaid, &
citizen of such State, and a foreigner, and the aflidavit to hold to
bail required by the statute in such case, could not under such
circumstances be legally made for the reasons veforo stated.

3rd,—DBecause the atfidavit filed on which the order to hold to
bail in this cause was granted, was not at the time of the issuing
such writ of capias, vor from thence, hitherto, hath said aftidavit
been entitled in any count, and therefore the writ of capias issued
out of the Court of Common Pleas is not supported by any afi-
davit to hold to bail intitled in that court.

4th,—Becauso there was not at the time of the making such
affidavit, to hold to bail, on said order, or the issuing such writ
of capins, & good and probable cause for the plaintiff believing
that the detendant, unless he should be forthwith apprehended,
was about to quit Capadn, with intent to defraud his creditors
generally, or the plaintiff in particular.

5th,—Because tho plaintiff caused the defendant to be arrested
while he was in custody under crimina' process, and privileged
from arrest for debt.

6th,—DBecause the plaintiff procured the defendant’s arrest in a
fraudulent manner, by causing his persen to be detained in custody
under a pretended criminal proceeding, to cnable her to arrest
him for debt in this cause, and by duress and imprisonment re-
sorted to by the plaintiff to enforce his detention, to enable her to
arrest the defendant for debt in this cause.

Benson, for the application,

J. B. Read, contra.

The following cases wero cited during the argument :— Frear v.
Ferguson, 2 U. C. Cham. R. 14%. Swift v Jones, 6 U. C. Law
Journal, 63. Burry v Fecles, 3, U. C,, Q. B. R., 112, Robinson
and Iarrison’s Digest, p. 51.

Ricuarns, J.—As to the different grounds mentioned in tho
summons for defendant’s discharge from custody, I have arrived
at the following conclusions.

Ist and 2nd,—The mere fact that plaintiff and defendant are
both foreigners, does not of iteelf, in my judgment, warrant the
setting aside of the arrest; Zerry v. Comstock, in Chambers, Jan-
uary, 1860, a case much like this, may be referred to on that
point.

3rd,—This is an objection to the form of the affidavit, in its
naturc {~chaical, and I think defendant should have applied beforo
the time for putting in bail had expired; Fownes v. Stokes, 4
Dowl, 1. C. 125; Patterson’s Common Luw Practice, 729 ; Primrose
v. Baddeley, 2 Dowl. P.C. 350 ; Sugarsv. Concanen, M. & W. 30.
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4th,—I am uncertain whether I ought to sct aside the arrest on!
this ground or not. 1 have doubts as to the pronricty of doing so
and strenger doubts as to my authority as a Judge in Chambers
to do so.

6th.—I am not prepared to say that a person in custody on a
critninal charge may not be detaed in o civil suit.

6th.—1 think the defendant intitled to his discharge on this
ground. He wasillegally detained without warrant at the instance
of the plaintiff, on a charge involving the subject matter which is
stated in the affidavit as creating the demand for which the defen-
dant was ordered to be held to bail in this cause. After detaining
him to answer the criminal charge, and knowing it could not be
sustained, she proceeds to arrest him in a civil suit, involving the
same matters. Though I find no cnse expressly in point, 1 think
the analogy sufliciently clear to order the discharge of the pri-)
souer from custody on this ground, on entering a common appear- |
ance to the action.

CHANCERY.

(Iteparted by Tiodxas Hovuids, Esq., Barrederat-Law.)

Syt v. Port Hore Harpsorr Compaxy.
Practice—Dismiesal of Bill by plamntiff Lefore decree.

After a cause hax been heard and is standing for julsmeot, the pldinthl capnot
dismiss s bitl on pracipe, but only on specral motivn,

After the hearing and while the eause was standing for judg:.nent,
the plaintitf dismissed s bill ou praeipe, with costs.  The defend-
ants having prayed cross-relief in their answer, Cuatfanach moved
to sct the order to dismiss aside, and

Estey, V. C., granted the motion, holding that such an order
coull, at that stage of the suit be granted only on special motion.

Afterwards on the motion of (/. L. Livulton, notice having been
given to the defendants,

Estey, V. C., made an order to dismiss the bill, on the ground
that the defendants could not obtain cross-relic{ in this suit.

GoopHILL v. BurROWES.

Praclice—Sale or Foreclosure— Property unsalealle.

Where a #alo has been asked for by a defendant and granted, and bas proved
aburtive, the proper courss {s to ils a petition to have the deerce carnied out.

In this case a decree for sale has been drawn up on the plaintiff
consenting thereto, and waiving the deposit. Several attempts were
made to scll the property for the amount of the debt, but it would
not bring the full amount; and application was now wade for an
order, absolute, for foreclosure.

The CuanceLLOR.~In this case, it appears that the plaintiff is
laboring under great hardship, that therc have been numerous
attempts to sell the property to pay oft the mortgage debt, but
they have failed owing to the property not being worth the amount
due. In some cases the Court has imposed terms, that if the sale
did not bring the amount due, then foreclosurc: but there is no
such provision in this decree. A rehearing, I think, would not do.
The only remedy is to sell on the usual terms. I think the proper
course i8 to file a petition in the nature of a bill to carry out the
decree. A party having asked for a sale, and fuiled to sell for the
amount required, should not bo allowed to keep a decree alive
to the injury of the plaintiff.

GCOUNTY COURTS.

1IN MATTERS OF APPEAL.

(Before His Houor Judge McKEszik, Connty Judge for the Tunited Counties of
Frontenac, Lennox and Addington.)

. Carrwriant axn Tur Corronrarioy of THE Ciry oF KixasTox.
SArAH A. WiLson axD Tire Conroration oF THE CiTy o KixasToN.

Wat. Horvircit axn Tue Corroratioy or Tig CiTv or KINGsTON.
W. M. Herensenr axnp Tue Corroratiox of Thg City oF KiNGsTox.

Non-Residents— Assessment of personal property—Con. Stal. U.C. ¢, 53, 2,38, 39, 10,

Held, 1at. That the Areessment Act of Upper Canada requires esery person to bo
assessed for personal property, at his place of business or placo of reafdeore.
2nd That If the onters of personal property, belog withio a particulac Muui.
nicipalitv. be not themeelves resident within thet Munlapality and hive not
A place of businoss within it, they cannot bo properly assessed 1n reepect of auch
peresonat property.

(11th July, 1860.)

These were appeals from the Court of Revisivn of the City of
Kingston.

The appellant, IT, Cartwright, was assessed for $1.000 stack in
the Kingston Gas Light Company, aud resided at the time tho
assessment was made, in the wmcuvrporated village of Portsmouth.
The appellant, Sarnh  Ann Wilson, was assessed for $1,000 stock
in the Kingston Gas Light Company, and re<ided in the township
of Kigston when she was so assessed. The appellant, William
Holditch, was assessed for $4,000 stock in the Kingston Gas Light
Company, and resided at the time when he was assessed, at Ply-
wouth, in Eugland. The appellant, W. M. Herchmer, was as-
sessed for 32000 stock in the zaid Kingston Gas Light Company,
ad resided &t the time he was so assessed, at the incorporated
village of Portsmouth, in Cannda.

The appellants respectively sppealed from the decision of the
Court of Revision for the Corporation of the City of Kingston, to
the County Judge, on the ground that they were not liable to be
assessed for stock in the Kingston Gas Light Company, being
non-residents, and having no farms, shop, factory, othee, place of
business, or place of residence within the lunits of the Municipnl
Corporation of the City of Kingston.

J. A Henderson, and I Purke, Junr., for appellaots; Adgrew
for the Corporation.

McKeszik, Co. J. — By * The Cousolida. - 1 Assessment Act of
Upper Canada,” the terms ¢ Personal Estate” and ¢ Personal
Property,” include ¢ skares in fucorporated Companies,” a3 well
as goods, chattels, moneys, notes, accounts, nund debts, at their
full value, and all other property except land and real estate.—
Consgequently, the stock in question must be treated to all intents
and purposes as personal property in the deciding of the appeals
under consideration.

T find a plain and intelligent provision made in the Assessment
Act in respect to the manner of asscssing the land and 1eal pro-
perty of noa-residents; but I find no such class of persons as non-
resident owners of personal property recoguized by the Act.~—
There are no such persons mentioned from the oue end of the Act
to the other. The framers of the Act must have had the common
law idea of personal property before their cyes when they prepared
it.  According to the common law, personal property signified
any moveable thing, quick or dead, bilonging to and following the
person into all lawful places. Tersonal property scems to be o
thing appertaining to the person and moving with it.  Whereas,
“land” and ¢ real property” are fixed, permanent and immove-
able. Land, according to the Assessinent Act, must be asssessed
in the ¢ Local Municwality or Ward wm which the same ltes,” no
matter where the owner resides. But as to * personal property”
the Act establishes a very different rule of agsessment,.

By the 38th section it is enacted, ¢ That every person having
a farm, shop, factory, office or other place of business, where he
carries on trade, profession or calling, shall, for all personal pro-
perty owned by bim (wherever situate,) be assessed in the town-
ship, village or ward where he has such place of business at the
tipe wher the assessment is mwade.” By the 39th section, it is
enacted, ¢ That if a person has two or more places of business in
different Municipalities or Wards, he shall be assessed at each
for that portion of his personal property connected with the busi-
ness carried on thereat; or if this cannot be done, he shall be as-
sessed for part of his personai property at onc, and part at his
places of business, or for all his personal preperty at ono such
place at his discretion.”  And by the 40th section, it is enacted,
s That if any person has no place of business, ke shall be assessed at
his place of residence.” If the above words mean anythung, they
mean that & person must have such a place of business as is
specificd in the 38th section, or such a place of residence as i3
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mentioned in the 10th section of tho Act, within the limits of the
municipality, before he can bo assessed for personal property in it.

Business or rexidence in a municipality seems to be the govern-
ing point for the asscssment of perronal property in it. It is not
necessary here to inquire into the reason for placing the assess-
ment of personnl property in municipalitics in Upper Canada upon
such a footiag. It is pussible, however, that the Legislature wished
tu place non-residents on a more favourable fostiog than residenty
in this respect, with a view of encournging the introduction of
foreign capital into the 'rovinee, and as an zduceinent to non-vesi-
dents to wuvest thewr money in public cuinpanies formed for loeal
improvennnts and otherwise.  Persors who carry on business in
a muanmpity, or who may have a place f residence thercin,
staned in 2 diffevent relation to the municipality from non-residents.
The municipality owes many duties anl obligations to residents,
and sneh ax ey on busingss init—suzhas protection to projeity
and perwon—municipal regulations for tac maintenance of order—
for repairs and improvements, aad the like, which cannot be claimed
Ly or extended to non-residents,

Iie thix as it may, the Assessmant Act of Upper Canadarequires
that cvery person shall be assessed for personal property at his
place of business or place of residence.  And as the present ap-
pellants had no places of business or places of re«idence within tho
linuts of the Municipial Corporation of the City of Kingston at the
time they were respectively assessed for stock in the Kingston
Gas Lizht Company now in question, they were improperly as-
sesved for the same.

I thercfore order that the Assessment Roll for Sydenham Ward
Le smende:d by striking vut the name of H. Cartwright iu respect
to the 81 00 aesessed azainst her fur o much stock in the King-
stonn Gas Light Comproy @ that the Assessment Roll for St. Jaw-
rence Ward be ulso amended by striking out the name of William
Holditch in respect to the S0V assessed against him for so much
stack in the same Company ; that the Assesyment Roll for Syden-
ham Ward be further amended by striking out the name of W. M.
Herchmer in respect to the $2,000 with which he stands assessed
for so much stock 1n the said Kingston Gas Light Company. At
the heaving it wag admitted that Sarab Ana Wilson is Dxecuatrix
of the last will and testament of William Wilson, deceased ; and
that there is an oflice on Brock street in St. Lawrence Ward
wherein the affuirs of the estate under the will, are conducted and
scttled. 1 cannot accede to the views propounded hy tha learned
counsel fo- the respondents, Mr. Agnew, in reference to the office
or place ot business. The oflice in question, would, no doubt, fit
the liability of the appellant, Sarak Ann Wilson, for any personal
property she held as exccutrix, but cannot be construed without
straining the words of the statute to an unnatural and unwarrant-
able extent, to mean her place of business within the signification
of the statute. It is not her place of business, She has no such
place. It is the place of business of the executrix and executors
of tho will of tho Iate William Wilson, deceased, out of which a
liability to assessment in another form will arise, but cannot con-
trol her liability to be assessed for stock in question. I, therefore,
order that the Assessment Roll for St. Lawrence Ward be further
amended by striking out the name of Sarah Aon Wilson in respect
to 84,000 with which she stands assessed for so much stock in the
Kingston Gas Light Company.

The decision of the Court of Revision reversed.

(Beforo His Honor Judgo RoutNsox, in the County Court of tho Courty of
Lincoln.)

FrexcH v. WEIR,

1n this case the plaintiff sued the defendant on the common
counts, including count for moncy had and received. At the trial
in Sarnia, during the September sittings of the Court, it appeared
in evidence that the defendant, being a contractor, had employed
various sub-contractors, and among them certain persons under
the name or firm of Featherstone, Gerard and Company, who were
indebted to the plaintiff 1n a considerable amount; and these
sub-contractors not being able to pay, and the defendant being
indebted to them, one of them went with the plaintiff to the de-
fendant, who obtained from the sub-contractor a reccipt for the
sum claimed in this suit, 15 so much money paid to him; aud the

defendant then wrote across the plaintiff's account, in pencil, «if
this account is correct pay 1t,” nud divected this order to his clerk,
who refused to pay it because it was only written in pencil. It
was also proved that the defendant promized to pay the plaintiff s
account, and ha«ld since that promise paid otners of the samo
nature, to the extent of ifty-six cents on the dollar., It was also
proved that the plaintiff was about to attach certain goods of sub-
contractors, but did not do so on defendant's promise of payment,

At the c'ose of tho plaintitl’s case, it was objected by M. (.

‘ameron, of Toronto, tho defendant’s counsel, that no care had
been made out, there being no privity of conteact established be-
tween piaintilf nod defendant: that defendant promised 1 consi-
derativn of plaintiff not attaching to pay, there should have been
a special count and that thero was no evidenco whatever to sus.-
tain a verdict on the common counts.

The learned Juldgo scemed tu think so tou, but the plunuff’s
counsel refusing to submit to a nonsuit, the case went to the jury,
who found tor the plaintitff and $106 S damages, being at the
rate of 66 cents on the dollar on plaintiff ‘s claim.

In October Term, Qaws, for the defendant, obtained a rule
calling on the plaintiff to shew cause why there should not be a
new trial on the Jaw and evidence, and because there was no
privity of contract and no cause of action that would sustain a
declaration on the common counts; and Lecause the verdict was
perverse and against the Judge's charge.

Mackintosh shewed cause, contending that the plaintif was
clearly entitled to recover under the count for money had and
received by the defendant to the use of the plaintiff, citing Jsrael
v. Douglas, 1 H. Bl 239 ; Wuson v. Coupland, 5 Pal, 228 ; Walker
v. Rostrom, 9 M. & W, 411,

Ropixzox, Co. J.—The facts of this ecace secem to me to come
fully within the principle established by Walker v. Restrom, 9 M.
& W, 411, There was an appropriation of & sum of money com-
ing to Featherstone, Gerard, Bycraft and Company, from tho
defendant to the plaintiff.  This arrangement was made by the
defendant, the plaintiff, and one of the firm. According to Lord.
Abinger, such an arrangement could not be altered without the
consent of all pardcs. The plaintiff can therefore recovor the
amount as moncy had and reccived to his usc.

Rule discharged.

"GENERAL CORRESPONDENCE.

To tEE LEDPITORS OF THE LAw JOURNAL.
Non-residents— Collection of Taxes.

GextiLexes,—I beg to ask you, through the press, in a way
you may see fit to let it be known, whether the treasurer that
gives the wild lands to the sheriff for sale every five years for
taxes, or another that at the end of six or seven years offers
them for sale, fulfils the Assetsment Act of 1853.

Lands assessed in 1855, due 1st May, 1856 ; in 1856, due 1st
May, 1857; in 1857, due 1lst May, 1858 ; in 1858, due 1st
May, 1859 ; in 1859, due 1st May, 1860.

Please to let it be known whether the lands assessed in
1855 should now be offercd forsale by the sheriff, and whether
the county treasurers should not pay over the balance of wild
land taxes when they strike the balance, and add 10 per cent.
on the 1st May, and not on the 1st of January in the following
year, as is the case in certain counties.

The explanation of the above will be of great service to new
townships.

1 havejthe honor to be, Gentlemen, your obt. servt.,
J. F,
Treasurer of o new Township.
Tilbury East, 25th June, 1560.



1860.] LAW JOURNAL. 191
[Our correspondent does not scem to understand the wori(- e P HEsmynGs v. HaLr, kT AL - Nov. 9.

ing of the Asscssment Act as regards the collection of taxes
duo oun the Jands of non-residents. Rather than answer his
questious in detail, we shall explain the law in general terms.

No land shall be sold for taxes unleas a portion thercof has
been due for fivo years.
Then the treasurer of the county is to issue a warrant to the
sheriff of the county, commanding him to levy upen the land
for the arrears due thercon, with costs, (Sec. 124.) After the
issuing of the warrant, the treasurer is to receive no payment
on account of the ums contained in the warrant. (Sec. 128.)
Immediately upon receipt of tho warrant, the sheriff is to
advertise a list of the lands. (Sec. 128.) The day of sale is
to be more than three months after tho first publication of the
list. (Sec. 130.) The sheriff, at the time and place appointed
for tho sale, is to sell by public auction so much of the land as

may be sufficient to dischargoe the taxes, and all lawful charges | the defendants by his clerk

in and about the sale, and the collection of the taxes. (Sec.137.)
Within one month after sale, the sheriff is required to make a
detailed return to the treasurer, of cach separate parcel of land
included in the warrant, and to pay him the money levied by
virtuo thereof. (Sec. 144.) The owner of the land sold may,
at any time within one year from the day of sale, redeem the
estate s0)2, by paying or tendening to the county treasurer, for
tho use and beoefit of the purchaser, the sum paid by him,
together with 10 per cent. thereon. (Sec. 148.)  All moneys
received by the county treasurer, on «ccount of the taxes on
non-residents’ lands, whether paid to him directly or levied by
the sheriff, constitute a distinct and separate fund, called the
Non-resident Land Fund of the county. (Sec. 154.) The
treasurer is required to open an account for each local munici-
pality with that fund. (Secc.155.) The surplus moneys in
the fund may, by the Council of the county, be from time to
time, by by-law, apportioned amongst the municipalities rata-
bly, according to the amounts received and arrears due on
account of the non-resident lands in each municipality. (Sec.
163.)—Eps. L. J.]

MONTHLY REPERTORY.

COMMON LAW.
Tuomrsox v. Ross.

EX.
Seduction—Services— Child in service doing tworl: for parent with
permission of muster.

The daughter of the plaintiff wasin theservice of the defendant’s
mother, and with the permission of her mistress, worked to assist
her mother in making shirts at her mistresses house, after the
domestic labours of the day wero at an end.

Ileld that there was no such service rendered to the mother as
entitled he. to maintain an action for seduction.

Nov. 2.

C. D Nov. 15,

Payment under a judyc's order— When to be made—The day named
wn the order fulling on Sunday.

Where o payment was to be made under a judge’s order on the
25th day of the month, and that day fell on a Suaday, and tender
of it was made on the Monday before judgment had been signed
which was afterwards done.

1leld, that the tender was made at the proper time and that the
Judgment should Le set aside.

Morris v. BARgETT.

!

|

Escape—Damages— Payment by execution ereditor to Sheriff — Reeorpt
of money from sheriff by plaint:f1”s attorney.

A. having recovered in an action judgment against B. for £155

I3 was taken in cxecutinn on a ca 4, 1. paid the £40 b to the

sherill who thereupon let him cut of custody. The attorney who

(Con. Stat. U. C. cap. 55, see. 123.} | nad been employed to issue exceution authorised F. to receive the

+ oney so paid to the sherifls the sheritfl paid £. £20 of the £45 6
o. F. promising to bring the Attorney’s receipt for the money,
whereupon Fwas to receive the remaining £25 0. F. dirappeared
with the £20. A brought an action against the shenff tor the
cseape, tho sherifl paid £25 into court, and A. replies—damages
ultra.

1Ield, that on this issuc the defendant was entitled to the verdict,

C. P Nov, 2¢.

Undiscluse I prineipal—Fulse ropresentation by elerk— What question
to be left to the jury.

In an action by an undisclused principal for goods supphied to
. Itappeared that N. was indebted
to the defendants, and that upon B, one of the defendants, appty-
ing to him for payment, he represented himself to he ¢ the Uonti-
nental Wine Company,” and gut him to take some wine and sparits
in part payment of the debt  Therc was no evidence to show that
the defendants knew that N. was only clerk to the plaintil.  The
Judge's direction to the jury was, that if they beleved that the
Coantinental Wine Company was at the time of the contract being
entered into carried on by the plaintiff, he was entitled to recover,
notwithstanding that N. represented himself to be the Continental
Wine Company and to he the principal in the contenct.

Ifeld, thut the dircction was wrong, and that the proper que«-
tion to be left to the jury was, whether the plaintift allowed N. to
tiold hiwgelf out as the owner of the Continental Wine Compuuy,
so that a person denling with him might suppose thut he was
dealing with the principal.

Ramazzorti v. Bownise.

EX.
Tenant for life—Act enabling to grant lcascs~—Dower to lay out
ways

By a private act for enabling a tenant for life to grant leascs, it
was enacted thag ¢ it should be lawful for him te Jay out and
appropriate any part of the land and hereditaments theecin autho-
rised to be leased as and for a way or ways, strect or streets,
AVCDUC OF ATENUCS, SQUATS OT SQUATES, PASSaPL 6T passayes, sewer
or sewers, or other conveniences for the general improvement of
the estate and the accommodation of the tenants aud occupiers
thereof.”

Ileld, that it was competent for the tenan for life to lay out
and appropriate part of the lands as a private road, and grant a
right of way thercupon to some only of the lessees under the
powers of the act.

It was contended that aroad laid out pursuant to the act shonld
by virtue of the act be for the benefit of all.  But the Court said
that would go to show that if a square with large houses were sct
out with an enclosure, all tne tenants on the estate would have a
right to walk in it, though they live in cottages at a distance.

Wiite v. Laksos. Dec. 7.

EX. Nov. 26,
<Auctionecr—Sale without reserve— Principal and Agenl—Pleading—
Amendment.

An advertizement of sale by auction without reserve, means
that ncither the vendor, nor any perzon on his behalf shall bid,
and that the property shall be sold to the highest bidder.

At such sale the plaintiff was the highest bona fide bidder for
a mare; but the auctioneer knocked down the lot to the next bid-
der, who was the owner, and entered his pame in the sale book
as purchaser. The plaintiff tendered the price which he had bid,
and demanded the mare, but the auctioneer refused to deliver her
to him.

Warror v. Harnisox,
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Held, that the auctioncer was liable to the plaintiff in an action
for breach of contract.

Ileld, also, by Minres J., and Brauwerr, B. that upon tho
evidence in the case tho auctioneer was linble to the plamntff for
the breach of an undertaking on his part that he had authority to
sell withuut reserve, and that the declaration ought to be framed
accordingly.

Held, (aff.cming the judgment of the Queen’s Bench) that the
auctioneer was notliable upon a count charging him with a breach
of duty as agent of the plaintiff.

Befoic the contract has been complete, the owner may revoke
his nuthority to the auctioneer tosell; but at the peril of having
to indemmify the nuctioneer, if, by reason of his employment he
has ineurred any liability.  But hield that in this case the bidding
of the owner of the mare did not nmount to suck revocation.

The court will exaicise largely it powers of an amendmient, in
order to determine the real question in controversy ; and in the
case allowed the pleadings to be amended.

CHANCERY.

VEear v. Vear. July 26.

Donates Mortis Causa— Unindorsed Promissory Note.
A dclivery of unindorscd promissory notes payable to the
donntrix, held a sufficient delivery to constitute good donates
mortis causd.

M. R.

M. R. GouLner v. Casxox. Nov. §,

Will—Scparate estate—Iusband and Wife.

A devise to trustees for ¢ the uge and benefit of a woman, she
to 1eceive the rents from the tenants herself whether married or
single,” does not create a separate use.

A direction in 2 Will that no sale or mortgage should be made
hy the devicee will go for nothing, unless the estate be properly
limited to him.

L. C. PiGGOTT ¥. STRATTON. Nov. 12-

Building lease—Covenant— Representation.

A lease for 999 years, with restrictive covenants as to the modo
of building upon the land demised, was granted to S., who sold a
housc built thereon to P., representing that he S., was prevented
by his lease from building on other parts of the lund, so as to
interrupt the sea view. S. also granted an under lease to H., to
whom S. made similar representations; S. covenanting to observe
the lessees’ covenants in the original lease, and to indemnify H.
in respect to any breach. I, assigned his under lease to I.
Subsequently S. surrendered his original lease, and obtained a
fresh one not containing the restrictive covenants.

Ileld, that the covenant ot S. in the vader lease to observe all
the covenants in the original lease, had the same effect as if the
Jatter covenants had been repeated ot length in the under lease;
aud, also, that S. was bound by his representations.

~

L. C. Nov. 8.

Bill of Exchange~Acceptance obtained by fraud—Title of indorsce
Sfor value—Jurisdiction.

1 drew o bill of exchange on the plaintiff, and induced him to
accept it by sending with it a forged bill of lading. ¥ then in-
dorsed the Uill of cxchange to the defendants for value without
notice of the forgery. The plaintiff filed & bill against the
indorsers, torestrain them from suing him at law, &1 ¥ vraying that
tho bill might be delivered up to be cancelled.

Ield, that the fraud practiced on the acceptor w ¢ no defence
agninst the indorsers for value. .

Fraud being a good defence at 1aw to an action on a bill of
cxchange, there is no ground for seeking relief in equity. And
zemble the bill in the present ¢ase would have been demurrable if
it had not prayed that the bill of exchange might be delivered up.

TRIEDEMANN V. GOLDSCIIMIDT.

M. R. Proper v. Proprr Nov. 11.
Revivor—LExecutor.

Where there is o sole plaintiff in a suit, and a sole defendant,
and the defendant dies, having appointed the plaintiff Lis sole
exccutor, an order to revive may be obtained by the plaintiff as
executor, against the persons beneficially intercsted who have

been summoned to attend the proceedings in Chambers.

M. R. In Re Davir, Erparte WMITE. Nov. 12.

Tazation—Solicrstor— Costs.

Where & bill of costs is paid under a protest, an order to obtain
some document on which the solicitur whose bill of costs is sought
to be taxed has a lien, the objectionable items in the bill ought
to be specified before payment.

Nov. 16.

Practice— Dismissal of Lill for want of prosecution.

A bill was served on a defendant on the 14th of March, to which
an answer was put in on the 28th of April following; the answer
beeame sufficient on the 16th of June. No further steps having
been taken in the cause, the defendant in the following November,
moved to dismiss for want of prosecution. The court refused the
plaintiff leave to amend, and dismissed the bill with costs.

V.C.S. Ilavcock v. ROLLISON.

M. R. STaMSFIELD HALLAM. Nov. 11.

Husband and Wife—Equity of Redemption—Mortgage.

Where & husband and wife have joined in n Mortgage of the
wifes copyhold aud freehold cstate; aund the eyuity of redemp-
tion has beea reserved to the husband and his heirs simplicier, and
the husband during their joint lives pays off the mortgage with
the wifes money, and dies, leaving their son his heir-at-law; the
court will, in the absence of any evidence of an intention, alter the
course of the descent of the cquity of redemption, decreeing o
reconveyance by the husband’s heir to the use of the wife in fec.

M. R. Ta0MPsoN V. RoBINSON. Nov. 18.
Will—Legacy— Nephew and NK;-; and Grand Nephew, and Grand
Tece.

A bequest {o A. and B, as “nephew and mece,” although in
the subsequent part of the Will, the testator alludes to them as
the children of his nepbew, will not be sufficient to indicate that
in a subsequent bequest to ncphews and nieces,” the testator
intcnged that his grand nephews and grand nieces should be
included.

p—

APPOINTMENTS TO OFFICE, &cC.

CORONERS.

MICHAEL LAWLOR, Esq., M D., Associate Coroner City of Toronto.

IJOR([;I.‘;‘Z(} CLOSSON, Etg., M.D., Associate Coroner United Countics of York
and Peel.

DANIEL COON, Esq., M.D., Assoclate Coroner County of Perth.—(Gazetted 21st
July, 1560.)

NOTARIES.

ROBERT MORTIMER WILKISON. of Kingston, Esquire, Bartister at Law, to
bo a Notary 'ublic fo Upper Canada.

JOHN WESLEY KERR, of Cobourg, Esquire, Attorney at Law, to bo a Notary
Iublic in Upper Canada.

G}ZQ“%E SECORD, of Gzinsborough, Esquire, to be a Notary Public in Tpper

nada.

CHRISTOPHER 70EGER, of Petersburgh, Lsquire, to be a Notary Pullic in
Upper Canada. .

WILLIAM CANNON, of Westmeath, Esquire, to boa Notary Public in Upper
Canada.~(Gazctted 218t July, 1860 )

TO CORRESPONDENTS.

A Divistox CotRt CLirr—F. Ostrn—Undcer « Division Courts,” p. 181,
J. F—Under “General Correspondence,” p. 190.



