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Canaila Lane Honmal,

“Toronto, July, I873.

The Law T'¥mes notes the statistics we
recently published with reference to the
results of trial by judge and by jury up-
on the number of convictions, and con-
cludes by thinking it somewhat remark-
able, after looking at the figurves, that
offenders ever elect to be tried by the
Judge.

A question which has given rise to
much discussion in the purliens of Doe-
tors’ Commons, has recently been for the
first time expressly decided by Vice-
Chancellor Little, of the Lancaster Chan-
cery Court. He held with some hesita-
tion that where a testator appoints his -
wife to be his executrix during her
widowhood, and she dies without having
married again, that her execulor repre-
sents the testator: Mayers v. Langlon,
17 Sol. Jour. 537.

Mr. Edwin James, who has been re-
fused re-admitttance to the Bar of Eng-
land, is about to be received into the
ranks of the attorneys, unless the ex-
aminers refuse to examine him, when he
must apply to the Court of Queen’s Bench
to compel them to do so. The Law
Times says a gross indignity has been
perpetrated upon the profession by the
solicitor to whom Mr. James has been
articled, by the insertion of the name of
the latter, still an articled clerk, in the
corner of the card of the solicitor.

On a trial for an assault, a surgeon, in
giving his evidence, informed the Court,
that on examining the prosecutor, he
found him suffering “from a severe con-
tusion of the integuments under the left
orbit, with a great extravasation of blood,
and ecchymosis in the surrounding cellu-
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bag,” and that there was also “ consider-
able abrasion of the cuticle.” ~The Judge
asked, *You mean, I suppose, that the
man had a black eye.”
answered ¢ Yes,”

oneel”

Our valued correspondent at Halifax
has sent us a judgment delivered by the
Supreme Court of Nova Scotia, on the
“TInsolvent Aect of 1869.” The point is

doubtless of great importance in that

" Province, where judgments can be regis-
tered so as to bind lands in the same way
as was the law in this Province. But owing
to the very proper repeal of that law by our
Legislature, the decision is not of impor-
tance here. The main question raised in
the case was as to the right of a bond fide
Judgment creditor, as against an assignee
in insolvency, where the judgment was
duly registered in the proper office within
thirty days of the defendant’s assignment
under the Insolvent Act. The Court held
that as the judgment was duly registered
the Act did not destroy the preference
obtained by the judgment creditor.

From the Irish Law Times, we observe

that the Lord Justice Christian has been -

from the Bench agitating the same gquestion
as that which was some time ago discussed
in the columns of the Teronto papers
touching the scope of the proper duties of
the Chief Clerks in Chancery, who hold
2 position somewhat analogous to that
oceupied by the Judges’ Secretary. The
Lord Justice in rather unmeasured terms,
. but with true Irish verve, has denounced
the practice of the judges delegating any
portion of their judieial work to inferior
officials. The Lord Justice’s strictures,
which have created immense and nof al-
together satisfactory excitement in the
profession, will no doubt work a cure of
the evil complained of. As will be re-
membered the difficulty in this Province

The witness
whereupon his lord--
ship remarked, ¢they why not say 80 at-

was overcome by the pasging of an act of
Parliament changing- the-name of *“Secre-
tary ” to that of “ Referee in Chambers,”
and defining the duties, ‘which as quast
judge ‘in Chambers he mlghh proper]y
undertake.

The Saturday Review has recently in-
dulged in some very uncomplimentary
‘remarks on the Bar in England. It says
that there are few really good lawyers
now at the Bar, and still fewer good -
speakers, and that the great yun of law-
yers are content to scramble on with
mouthsful of law picked up from day to
day, as occasion requires, trusting to.
text books and- luck for getting up the
necessary information, when a call hap-
pens to be made for it. The common
oratory of the Bar is said to be a deplor-
able exhibition, reaching a high average
standard when it is just articulate, and
does not too violently outrage the rudi-
mentary laws of grammar. Of the
judges éven, it is said that there is
hardly one, who, to say nothing of ele-
vated thoughts and - literary subtlety,
can even turn a decent sentence. Eng-
lish writers -ought to know something
of English people, but it sometimes hap-
pens that they know as little about them
as they do about affairs in the Colonies ;
we shall therefore charitably suppose that
the writer in the “ Reviler” was suffer-
ing from dyspepsia, or is one of the many
thousand “ briefless,” as yet unknown to,
or unappreciated by the lower branch of
the profession, the employers and pay-
masters of those above them.

We recommend to the notice of our
readers the scathing remarks in a recent
number of the Canadian Monthly touch-
ing the scandalous observations of Mr.
Caleb Cushing on Sir Alexander Cock-
burn, who dissented from the judgment
of his colleagues in the Geneva arbitration.
It is evidently written by one who knows
our cousing well, and—appreciates them.
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. Tagr ‘Wm,s Act, 1873.

THE WILLS ACT, 1873.*
(COXTINUED.)
The statute next prescribes, by section
7, the mode in which a will shall be
made.” The most important feature of
‘this section is the abolition of the dis-
/ tinction, which ‘has heretofore existed, as
to the ceremonies .of execution between

' wills of real and personal estate.

The forms necessary to the due execu-
tion of wills of real estate were prescribed
by the Statute of I rauds, which required
that the will should be in writing and
be signed by the testator, or by some one
in his presence and by his express direc-
tion, and should be attested and subscrib-
ed in the presence of the devisor. by three
or four credible witnesses. The provisions
of the Statute of Frauds which relate
to the execution of wills are still in
force in this Province, though they
have been modified by 4 Wm. 4, c.
" 1,s 51, (Con. Stat. U. C. c. 82, s.
13), which provides that “any will
affecting land executed after the sixth:
day “of March, one thousand eight
hundred and thirty-four, in the presence
of, and attested by, two or more wit-
messes, shall have the same validity and
effect as if executed in the presence of,
and attested by three witnesses; and it
shall be sufficient if such -witnesses sub-
seribe their names in presence of each
other, although their names may nof be
subscribed in presence of the testator.”
The reader can make himself fully ac-
quainted ‘with the effect of this section
and its bearing on the old statute by a
perusal of the judgment of the Court in
the case .of Crawford v. Curragh, 15 U.
C. C. P. 55, in which the whole subject
isreviewed. The provisions of the Statutes
of Frauds, and of 4 Wn. 4, c. 1, which re-
late to wills, are repealed by the new Act.

* A mistake occurred in the last paragraph of
this article at p. 170, owing to the transposition
of a line. The words “also Davidson, v. Sage,
not yet reported,” should follow the reference to

W:Ezghti (}'ardm in the line but one previous,
—Eps

* guits which have arisen on wills.”

The present state of the law of this
Province, regarding wills of personal es-
tate, may be described in the words used

by the Real Property Commissioners re-

garding the state of the law in England,
prior to the passing of the Act 1 Vict., e.
26. In their fourth report on the law of
eal property, at p. 15, the Commissioners
observe that : ¢ The informality of wills
of personal estate has often been the sub-
ject of complaint. The question, whether
a paper is or is not testamentary, has
been the occasion of a large proportion of
the most yexatious and expensive law
And
again at p. 7, ¢ Wills of personal estate
in writing might be made in any form
and without any solemnity. It was not
necessary that even the name of the tes-
tator should appear ; any scrap of paper

or memorandum in ink or in pencil, men-

tioning an intended disposition of his
property, was admitted as a will, and
would be valid although. written by
another person, and not read over to the
testator, or even seen by him, if provéd‘ :
to have been made in his lifetime accord-
ing to his instructions.. If a will was
imperfect, and it appeared upon the face
of it that something more was intended
to be done before it was finished, yet it
was valid so far as it appeared to be com-
plete, if it was proved that the testator’s
intention was arrested by sickness or

_death.”

In Re N elwn, MeLennan v. Wzshart
14 Grant 200, a fair specimen occurs of"
the extraordinary documents which the
Courts admit to probate as wills of per-
sonalty. On one scrap of paper is writ-
ten, “ I leave the whof (sic) of my property
to William Brown, Townhead, Arbuthnot
by Fordoun, Scotland, $2,000, William
Brown, Townhead, Arbuthnot by Fordoun,
Scotland.” On another serap is written, “I
give Peter Crann $500 for himself.” These
papers were admitted to probate as con-
stitutiig' the will of one ‘Alexander Nel-
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son. This instance is an ample justifica-
tion of the strong language used by the
Commissioners regarding wills of personal
estate. ' :

The new Act requires that ‘all wills
shall be executed in the same manner,
and prescribes particularly the-mode of
execution. The latter part of section 7
has been adopted from the English statute
15 & 16 Viet., c. 24, which was passed
to provide for many cases in which wills
had been held to have been imperfectly
executed under 1 Vict., ¢. 26., sec. 9.

It will be observed that the new Act
provides that the witnesses must be pre-
sent at the same time, and in this respect
it differs from the Statute of Frauds, un-
der which it was held that the testator
might acknowledge his signature to the
witnesses singly, and at different times.
(See Crawford v. Curragh, ante.)

Section 9 provides that a soldier in
actual military service, or a mariner or
seaman being at sea, may dispose of his
personal estate as he might have done be-
fore the making of the Act. But for this
section, the provision contained in section
7 that “mno will shall be valid unless it
shall be in writing,” would have entirely
abolished nuncupative wills. This class
of wills was placed under various restric-
tions by the Statute of Frauds, but the
provisions. of that act in this respect
were disapproved of by the Real
Property Commissioners, and by the
9th section of 1 Vict., ¢. 26, to which
the 7th section of our new act corres-
ponds, nuncupative wills were abolished
in England, with the exception of the
wills of soldiers and mariners, who were
empowered by the 11th section to dispose
of their personal estate as they might
have done before the making of the Act.

In this Province, by Statute 33 Geo.
3, c. '8, the making of nuncupative wills
was subjected to such restrictions as must
have ‘practically abolished them ; and by
Con, Stat.,, U. C,, cap. 16, s. 83,°it is

provided that “no nuncupative will,
made after this Act comes in force, shall
be good; provided that any soldier being in
actual military service, or any mariner or
seaman being at sea, may dispose of his per-
sonal estate in such manner as he may
now do according to the laws of Eng-
land.” It will thus appear that thé
new Act effects no change in the law re-
specting nuncupative wills.
Appointments by will are, by the 8th
section of the Act, required to be executed

| inthe same manner asa will; and such an

execution of the appointment is made suffi-
cient, though provision may have been
made by the instrument creating the
power, that other forms or solemnities
than those prescribed by the Act shall be
used in exercising the power.

Sections 11, 12, 13 and 14, are a_sub-
stantial re-enactment of the provisions of
25 Geo. 2, c. 6, which is repealed by the
new Act. That statute was passed to
remedy the inconvenience resulting from
the construction put by the Courts upon
the words “credible witnesses” contained
in the 5th section of the Statute of Frauds.
It was early held that any person, who de-
rived any benefit under a will of real estate,
should be considered an incompetent
witness on the ground of interest; and
the statute 25 Geo. 2, c. 6, by depriving
a witness to a will (except in a few cases),
of any provision made by the will in his
favour, preserved the witness’ compe-
tency.

The Act was held, however, not to ex-
tend to a case where a witness takes an
interest consequentially and not directly :
Ryan v. Deverenz, 26 U. C. Q. B.
100, and cases there cited. Thus, where
the will gave a small legagy to the wife
of one of the witnesses, and thus created
an inferest which rendered the husband

“technically incredible, it was held that

the statute did not apply, and that the
husband was therefore incompetent to be

a witness to the will : Ryan v. Devereuz,
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sup. This defeet in the old statute is
cured by the new Act, which renders void
a devise or legacy to the wife or husband
-of the attesting witness.

We now approach the important sub-
Jject of the revocation of wills, The pro-
wvisions of the statute on this subject are
not absolutely new to our law; for, as
before observed, the Act, 32 Viet, e. 8,
contains the chief provisions of the Eng-
lish statute, 1 Viet., c. 26, regarding re-
vocation, In one important particular,
howaever, it is conceived that our statute,
32 Viet., ¢. 8, is defective. It contains
no provision regarding obliterations, in-
ferlineations, or other alterations which
form the subject of the 21st section of the
English Act. The omission of such a
provision would, it seems, lead to the un-
fortunate result that whilst a will cannot
be totally revoked except by the means
provided by the Act, it may be partially
revoked by obliteration in the same man-
ner as before the Act was passed. Oblit-
eration was permitted by the Statute of
Frauds as a means of either total or par-
tial revocation of a will of real estate.
The 20th section of the Knglish Act, 1
Viet., ¢. 26, from which the 5th section
of 32 Viet, c. 8, was adopted, was held
in England to apply to total and not to
partial revocation, and the words “ other-
wise destroying,” which are sabstituted
in that section for the words * caneel-
Jing” and “obliterating,” which occur in
the Statute -of Frauds, were held not to
comprise cancellation or obliteration.
{See 1 Williams Exors. 139, and cases
cited in notes.) Assuming, as we must,
that the same  construction would be
placed by our courts on the words of the
Bth section of 32 Viet., c. 8, it follows
that that section does not apply to par-
tial revocations. = Hence it must appear
that though a will cannot be wholly re-
voked except in the manner. prescribed
by 32 Vict,, c. 8, it may be partially re-
woked by obliteration to the same extent

as before the passing of that Act. As the
new Act applies only to wills made after
the 31st December, 1873, the anomaly
referred to will continue after the new
Act comes into force.

The new statute provides that marriage
alone shall be a revocation of a will made
before marriage. Under the old law mar-
riage was always a revocation of the will
of a woman, but marriage and the birth
of issue were necessary to constitute a re-
vocation of the will of a man made hefore
marriage.  And, in certain cases, where
provision was made by a man for his
issue, by settlement or otherwise, even the
concurrence of the two events of marriage
and the birth of issue did not operate as
a revocation of his will. The wording of
the new statute, however, respecting
the revoking effect of marriage is ex-
press and positive, A will made in ex-
ercise of a power is excepted, under
certain circumstances mentioned in the
Act, from the operation of marriage as a
means of revocation.

Marriage is the only alteration in cir-
cumstances to which a revoking effect is
given, section 16 providing that no will
shall be revoked by any presumption of
an intention on the ground of an altera-
tion in circumstances,

" Reference has been made to the words
“otherwise destroying,” which were sub-

-stituted in the 20th section of the Eng-

lish Act for the words “cancelling or
obliterating,” contained in the Statute of
Frauds. These words also occur in the
17th section of the new Act. They
have the effect, as has been before
remarked, of depriving ¢ cancellation
and “obliteration ” of the efficacy as a
means of fofal revocation which they for-
merly possessed. The destruction im-
plied in the words “otherwise destroy-

‘ing” is a destruction effecting the sama

physical results as burning or fearing.
(See remarks of the Court in Stephens v,
Taprell, 2 Curt. 458), not a mere cancel-
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lation or obliteration of the contents of
the will, - s

Obliterations, interlineations, and ¢Hher
alterations are provided for by the 18th
section of the Act. Any alteration in
the will must be executed in the same
manner as is required by the Act for the
execution of a will. If, however, words
should be so obliterated that they cannot
be ascertained by an inspection of the in-
strument, the will must be read with
these words omitted, as the Courts refuse
to admit extrinsic evidence to ascerfain
what the words were : 1 Williams Exors.
139, and cases cited in note “h.” The
practical result of course is that a will
may be partially revoked by an unattest-
ed obliteration, if the words are so obliter-
ated as to be incapable of being ascer-
tained.

The revival of a will, it will be ob-
served, can, under the Act, be effected
only by a re-execution of the will, or by
a codicil executed in the same manner as
a will is required to be executed, and
showing an intention to revive.

Under the present law a will of real
estate which has been revoked can only
be revived by re-execution: 1 Powell on
Devises 609, 3rd Ed. But a revoked
will of personal estate may be revived by
parol: 1 Williams Exors. 199, or by any
act of the testator showing that he de-
sired to revive and adopt the will.

~ The 20th section of the new Act deals

with the anomaly veferred to by V. C.
Mowat in the case of Loughead v. Knott
already  alluded to. It is in fact a re-
enactment of the 2nd section of 32 Vict,,
¢. 8, which was passed shortly after that
case was decided.

The old law is described by Sir W.
Page Wood (Grant v. Bridger, L. R. 3
Eq. 352), as “ that law now happily obso-
lete (in England), by which, with a sort.of
/rémorseless logie, any person who had
once made a will and afterwards disposed
of his interest for any purpose whatever,

" even although he might get back the

identical estate he parted with, was held
to have revoked his will, and equity. could.
not give any assistance excei)t' in the
single case of a mortgage. * * * ¥
This mode of entirely defeating a testa-
tor’s intention by the magic of a convey-
ance, as I have said, is a logical applica-
tion of the doctrine that a will is an ap-
pointment of real estate.” That such a
principle of law should have remained so
long unaltered in this Province may pro-
bably be atiributed to the fact that no
cage had oceurred in our Courts before
Loughead v. Knott, in which its mon-
strous features were obtruded upon the:
notice of the public,
(Lo be continued. )

TRAVELLING BY RAIL.
{CONCLUDED. )

We now pass from fatal accidents to
those of a less disastrous nature, An in-
fant, if injured by a railway accident,
may lay the foundation of & fortune by
recovering damages against the company,
even although his finances have not been
lowered by paying for his ticket when he .
should have done so. A company was
bound to carry infants under three years
of age free of charge, and children be-
tween three and twelve years at half-fare,
(surely that by-law or act must have been
drafted, framed and passed by fathers of
large families) ; the plaintiff’s mother,
carrying in her arms the plaintiff, a
juvenile of three years and two months,
purchased a ticket for herself but did not
take one for her child ; no question as to
the age of the plaintiff being asked by
the officials, and the mother having no
desire to deceive or defrand the company.
En route, an accident occurred, through
the negligence of the company, ahd the.
plaintiff was injurved ; held, that the
infant was entitled to recover against the

| company for the injury he had rec:ei)}edt
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“The eontract the mother made by the
purchase of the ticket was, that both she
herself and the plaintiff should be carried
safely. If that contract bad been entered
into under some misrepresentation on the
part of the mother, she might have been
liable for the fare which ought to have
been paid for the child, or for any penal-
ty to which she might be subject by any
-¢nactment or by-law made under statutory
powers. But her default did not alter
the position of the company; and the
contract being to carry the mother and
child, and through the negligence of the
company, the plaintiff being injured, the
verdict giving him damages was right.
The company entering into it under a
mistake as to the age of the child did not
make it less a contract : dustin v. Great
Western Ry. Co., L. R. 2 Q. B. 442.

It was held on demurrer, that a suffi-
clent cause of action was disclosed when
the declaration alleged, that by reason of
the accident, the plaintiff became sick,
sore and disordered, and so continuned
_from thence hitherto, and thereby, also,
by reason of the terror and alarm occa-
sioned to her of the said ecollision, and of
.such sickness caused thereby, she had a
premature labor and bore a still-born
child : Fitzpatrick v. Great Western Ry.
5., 12 U. C. Q. B. 465,

‘Where the conduct of the passenger in
any way contributed to the accident, he
is estopped from bringing an action
against the company ; for instance, if he
is injured while on the platform of a car,
or on any baggage, wood, or freight car,
in violation of the printed regulations
posted up at the time in a conspicuous
place inside of the passenger cars then in
the train, he will have no claim for the
injury, provided room inside of such
passenger cars, ‘sufficient for the proper
accommodation of the passengers, was
furnished at the time (sec. 20, sub-sec. 13,
Railway Act, 1868.) The plaintiff, who
had an ordinary passenger ticket, went

1nto the express companys compartment
of the baggage car, and while there, the
train, (which was stationary,) owing to
the negligence of the defendants’ servants

was run into by an engine coming up

behind it, and the plaintiff’s arm was
broken. It appeared that although the
compartment was not intended for pas-
sengers, still they frequently went in
there to smoke, and that the cenductor
had passed through it twice while he was
thers without making any objection to
the plaintift’s presence. No person in
the passenger cars was seriously hurt.
A notice that passengers were not to ride
upon the baggage car was usually put
upon the inside of each door of the pas-
senger car, and on the door of the bag-
gage car, but it was not distinctly shewn

| that it was there on the day of the acci-

dent. The jury found that the plaintiff
was wrongfully in the car, but that as he
was not told where to go when he bought
his ticket, nor had the conductor ordered
him out, he was not to blame. The
Court held that assuming the plaintiff
was aware of the notices and yet went
into the baggage car, the defendants were
not thereby excused under all the cir-

cumstances ; and that the jury were war-

| ranted in finding that the plaintiff did

not so contribute to the accident as to
prevent him recovering, the collision hav-
ing resulted entirely from the defendants’ .
negligence. Held, also, that sub-sec. 13
of section 20 of the Railway Act did not
apply. The jury gave $2000 damages ;
but the evidence as to the injury being
very loose (no medical witness having
been called), the Court granted a new
trial on payment of costs: Watson v.
The Northern Railway Co. of Can., 24
U. C. Q. B. 98.

In Murray v. Metropolitan District R.
W. Co., 27 L.T. N.S. 762, the plaintiff
occupied a seat next to a wmdow, and al-
lowed his left hand to rest on the ledga
of the window, which was up when ha
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entered the car. Asthe train approached
a station the break was suddenly put on,
and the window falling down from the
vibration, inflicted a serious injury on the
plaintiff’s finger.  The plaintiff ‘was non-
suited on this evidence, the Court hold-
ing that without positive proof of a de-
fective construction of the window, the
were falling of it would not make a prima

. facie case of negligence against the com-
pany. But this case is no anthority for
saying that passenger carriers are not
bound to provide windows with good
fastenings for the comfort of the passen-
gers. A railway company is not bound
to put bars across its carriage windows—
as careful matrons do over their nursery
panes—to prevent travellers from putting
their limbs, upper or lower, out: and it
is negligence for a passenger to allow his
arm to project beyond the inside of the
window, and if it is injured while in that
position he cannot recover damages from
the company : Indianapolis & Cincinnati
R. W. Co. v. Rutherford, (referred to in
4 U.C. L.J. N.S. 242)

“While the plaintiff was looking out of
a window and pressing against a bar
crossing it, the door flew open and he
flew out, and was injured. There was
no evidence as to whether the door was
totally unfastened or only secured imper-
fectly ; the jury having given the plain-
{iff a verdict, a rule obtained to enter a
non-suit was discharged : Gee v. Metro-
politan R. W. Co., Ex. Ch.,, Weekly
Notes, No. 7, 1873,

On the question of the lability of a
company for accidents arising from the
negligence of others, it has been held
that where a passenger on a train has
been injured by the misconduct of a fel-
low traveller, the company is liable only
in case there was negligence in its officers
not making proper efforts to prevent the
injury. Railway companies are bound
to furnish men enough for. the ordinary
demands of transportation, but not a

police force adequate to extraordinary
emergencies, as to quell mobs by the
wayside. It is negligence in a conductor
to admit voluntarily improper persons, or
undue numbers, into a car: Pittsburgh,
Fort Wayne §e. R. W. Co. v. Hinds, T
Am. Law Reg. 14. A girder, which was
being placed across the retaining wall of
the railway, through the negligence of
the workmen employed by a con-
tractor and wunconnected with the
defendants, fell upon and injured the
plaintiff while he was travelling by
the defendants’ railway. It was proved
that the work in question was extremely.
dangerous, though none of the witnesses
had ever known of a girder falling ; that
it was the practice when such work was
being done for the company to place a
man to signal to the work people the ap-
proach of a train, and that this was not
done on the occasion in guestion: but
there was no proof that the company’s
servants knew that the girder was being
removed at the time the train was pass-
ing, or of the means used by the con-
tractor to move it. Held, (reversing the
decision of the Court of Common Pleas,).
that as a fact the defendants were not
guilty of negligence, although the evi-
dence of negligence was such that it
should not have been withdrawn from the’
jury : Daniel v. Metropolitan R. W. Co.,.
LR. 3 C.P. 591, (Ex. Ch.)

Evidence of the number of olive
branches round about the family table of
the injured one, or of his habits of in-
dustry, is not admissible in an action for-
damages, unless special damage is averred.
In an action of this kind. evidence that
the conductor was intemperate, or other-
wise incompetent, is admissible to raise a
presumption of negligence. And it is no
justification for the employment of an.
incompetent servant that competent ones:
are difficult to obtain : Pennsylvania R.

- W. Co. v. Brooks, Am. Law Reg. 524.

The first* clause of the Mosaic' Law
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known as the fourth commandment, and
_ the various acts thereon founded, occa-
sionally step in to the detriment of trav-
ellers: as where the plaintiff received an
injury by being thrown from one of the
defendant’s horse cars, while on the way
to visit a friend, it was held that the
plaintiff was travelling in violation of
the Tord’s Day Act, and could not recov-
er: Stanton v. Metropolitan R. W. Co.,
freferred to in ¢ U.C. LJ. N.S. 170.)
In many of the neighbouring States trav-
eiling is forbidden on Sundays.
Railway companies should bring their
trains to a halt at places convenient for
passengers to alight. Bringing a car to a
stand still at a spot at which it is unsafe
for a passenger to get out, under circum-
stances which warrant the traveller in be-
lieving that it is intended he shall alight,
and that he may do %o in safety, without
giving him any warning of his danger,
amounts to negligence on the part of the
company, for which an action may be
maintained if the plaintiff has not in any
. way contributed towards the accident :
_ Cocklev. London & S. E. B. W. Co., L. R.
7 C.P.721. (Ex. Ch.) Here the carriage in
which the plaintiff was, remained some feet
beyond the platform where the trainstopped,
and owing to the insufficiency of the light,
" the plaintiff iv alighting imagined she wag
stepping upon the platform, and thus fell,
In this, Praeger v. Bristol & Exoter B. W.
Co. 24 1. T. N. 8..105, which was a
similar case, was followed. In giving
judgment, however, in Praeger's case
Cockburn, C. J., said «“I adopt most read-
ily the formula which has been suggested
as applicable to these cases, viz: that the
company are bound to use reasonable care
in providing accommodation for passen-
gers, and that the passengers are also
bound to use reasonable care in availing
themselves of the accommodation provided
for them. Therefore I agree that a pass-
enger is bound to use reasonable care in
alighting on the platform, or elsewhers,

;fwhen it becomes necessary for him fo
| alight ; T agree that if it be’ daylight, a
| man bemg bound to use his eyesight, if
' the passenger sees that the carriage is uot

in the ordinary position with reference to
the platform, he must not complain if

 there being no actual danger, he hasto use

a little more caution than asual in cfettmg
out.” ’

Where the train overshot the platform
so that the car in which the plaintiff was
sitting stood opposite to thé parapet of a

" bridge, the top of which in the dusk look-

éd like the platform ; the porters having -
called out the name of the place, the plain-
tiff getting out on the parapet in the bond
Jide belief that he was stepping on the
platform, fell over and was injured, but
recovered from the ccmpany: Bovill, C,
J.; held that on this occasion there was a
clear invitation to alight at a dangerous
place : the plaintiff, too, was misled by
the appearance of the parapet into think-
ing it was the platform, and this distin-
guished the case from Bridges v. Novth
London R. W. Co, L. R. 6 Q. B. 377.
Whitaker v. Manchester and 8. R. W.,
L. R.'5 C. P. 464. The Company was
held liable where, in the dark, a pass-
enger in alighting fell into a culvert
over which the car had stopped :
Col. & Ind. C. R. W. Co. v. Farrell, 31 Ind.
408. In Foy and his wife v. London B. &
S. C.R. W. Co. 18 C. B. N. 8. 225,
owing to the length of the train, there was
nof, room for-all the-carsto te drawn up
at the platform, and some of the passen.
gers were desired to get out upon the lina
beyond it. The distance from the carriags
to the ground was only three feet: Mrs.
Foy, instead of sensibly availing hoerself
of the two steps of the carriage, with the
aid of Mr. C. jumped from the first step
to the ground, and came down with such
a thud that she injured her spine. The
jury found that the company were - guilty
of negligence in not providing reasonable
means of alighting, and that the lady had

ok
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not contributed to the accident, and they
gave her £500 to pay her doctor’s bills :
and the court considering the finding
warranted, declined to interfere with the
amount of damages.

Bovill, Q. C., urged that if the lady, in-

- stead of jumping as she did, bad turned

“herself round and availed herself of the
assistance of both steps and of the handles
of the carriage, the accident would not
bave happened ; but Williams, J., said
severely that “in the present fashion of
female attire, the mode of descent suggest-
ed by the learned counsel would be scarce-
Iy decent.” This judgment was given in
1865, and as fashions change, one can
hardly decide what a lady might or should
do in this present year of grace. Where,
however, Mr. and Mrs. Siner arrived in
daylight at Rhyl station and the carriage
in which they were overshot the platform ;
the passengers were neither told to keep
their seats nor get out; nor was there any
offer made to back up, nor did the train
again move until it started on its onward
Jjourney to Bangor. After exhausting his
stock of patience, the husband, follow-
ing the example of his fellow travel-
lers, alighted without asking the com-
pany’s servants to back the train to the
platform or holding any communica-
tion with them whatever. The wife
then, standing on the iron steps of the
carriage, grasped both her husband’s hands
and jumped down, straining her knee in
the act. There was a foot-board hetween
the iron steps and the ground which she
might have used but did not. There was
no evidence of any carelessness or awk-
wardness except such as might be inferred
from these facts. In an .action brought
against the company for this injury, the
court held (Kelly, C. B., diss.) that there

was no evidence of negligence in the de-

fendants, and that the aceident was entire-
ly the result of the woman’s own acts in
awkwardly and carelessly jumping. The

_of the. choige, p

tinguished, as there an express invitation
to alight was given. But the Chief Baron
thought the stopping of the train at the
station Wzthout any notice to the passen-
gers not to get out, was an invitation to
them to do so: that the descent at that
place was dangerous, but not so clearly-
dangerous that the plaintiff might not
properly encounter the risk ; and that the

" company having wrongfully put the pass-

engers to the necessity of choosing be-
tween two alternatives, the inconvenience
of being carried on and the danger of get-
ting out, were liable for the consequences:
e, provided it was not exer-
cised wantonly or unreasonably: Siner v.
Great Western. R. W. Co., L. R. 3 Ex.150,

So where a short-sighted gentleman,
who well knew the station, got out of the
train while the carriage in which he had
been sitting was still in a tunnel, and in
making his way to the platform, stum-
bled over some rubbish and fell, breaking

‘his leg and otherwise injuring himself, so

that he shortly died from the effects;
there being no evidence that the train
had come to a final stand-still, or that the
company had designed the passengers to.
alight then, it was held that the personal
representative of the deceased could not
recover against the company: Bridges
v. North Lordon Ry. Co., L. R. 6.Q. B.
377. The fact that the deceased was
short-sighted imposed no additional obli-
gation on the defend:nts. In omne case
the platform was curved back from the
line so as to leave a space of two feet
between the carriage and the platform
the train having stopped, and the name
of the place having been called out, one
Praeger, a passenger, stepped forth and
fell between, injuring himself thereby.
A good deal of evidence was given as to
the circumstances of the accident and the
knowledge of the plaintiff of the pecu-
liarities of the station. The jury gave
the plaintif a verdict, but:the Court

case of Foy v. London, &e., ante was dlS- i made absolute a rule to enter a nonsuit
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on the ground that the conduct of P.
amounted. to confributory mnegligence:
Pracger v. Bristol & Exeter
L. R.5C.P. 460 n. 1; see also, Plant v.
Midland By. Co.,21 L. T. N. 8. 836 and
Harold v. G’reat Western Ry Co., 14
L. T. N. S. 440,

. In Bridges’ case it was unanimously
held by the whole Court, that the calling

out the name of a station iz not in itself:

an intimation to the passengers to alight ;
whether it is so or not must depend on
the circumstances of each particular case ;
a8 Willes, J.; said, nobody who travels
by rail who has a head on his shoulders
would ever say that calling out the name
was an invitation. Cleasby, B., con-

sidered that in reality the stopping of the

frain at the station is the invitation to
alight. In Whitaker v. Manchester §e.
Co., ante, Bovill, C. J., said that whether
calling out was a request to alight or not,
was a question for the jury.

If a place where a passenger is required

to alight is in fact dangerous, it is his
duby to request the train to be put in the
proper place ; and this is a request which
no station-master would venture to réfuse,
knowing the risk he would incur if -an
accident happened through his refusal.
X the defendants will not place the train
-properly, the plaintiff should stay in the
carriage.  So said the Judges in Siner v.
Great Western Ry. Co., LR. 3 Ex. 150;
but we can well imagine the surpmsed

look—tinged strongly with scorn—of a ’

eonductor upon one of our Canadian rail-
ways, were he asked to move his train
forwards or backwards for the convenience
of his living freight.

Companies should allow their passen-
gers reasonable time for leaving the cars
when they arrive at their journey’s end ;
if they do not, and any one, young or
old, is injured, the company will be
liable : Railroad Co. v. Baddeley, b4
IIl 19 ; see also .the remarks of ‘Willes,
J., in Bridges v. N. London ‘Ry. Co.,

'am‘e

"Ry. Co.,.

‘But if a person dilly-dallies un-
until the train again moves on, and then

‘while hurriedly alighting is injured,

fatally or otherwise, no action will' lie
against the company: Ill. Central Ry.
Co., v, Slatton, 54 1l 133. Sick and
infirm travellers, and those unable to take
care of themselves, should provide them~
selves with proper assistants while joar-
neying by cars; and if one from ill-
health requires longer time -than usual
for alighting he should give the condue-

tor timely warning: New Orleans Ry.

Co., v. Stratham, 42 Miss. 607, see also
Bridges v. North London, §e., ante.

The stations of the Bristol and Exeter
Railway Company and two other compan-
ies adjoin' one auother at Bristol, and
are open to one another, and the passen-
gers of each company are in the habit of
passing directly from the one to the other
—the whole area being used as eommon
ground by the travellers on all three com-
panies, While the plaintiff was on the
defendants’ part of the platform on the
way from the terminus of one company
to that of the other, a porter of the
defendants’ who was driving a truck
laden with luggage, let a portmantean
fall off and injure the plaintiff; the Court
held, that the negligence complained of
being an act- of misfeasance by the ser-
vant of the defendants in the course of
his employment, the maxim respondeat
superior applied and the defendants were
liable ; but they doubted if defendants
would have been respounsible supposing
that the plaintiff had injured himself
from the state and condition of the plat-

“form : Tebbutt v. Bristol & Ex. Ry. Co.,

L. R 6 QB. 73 ‘
The importance of tlie matter, and the

“number of the cases bearing thereon, must

be an excuse for again referring to railway
stations, In a-late American case, Dil-
lon, €. J., laid down the following rule
as applicable to all cases of injury occur-
ring about stations and in entering cars:



208—Vor. IX, N.8.]

CANADA LAW JOURNAL,

[July, 1873.

 TRAVELLING BY RalL,

*“ Railway companies are bound to keep
in a safe condition all portions of ‘their

platforms  and approaches thereto, to |

which the public do and would naturally
resort, and all portions of their station
grounds reasonably near to the platforms,
" ‘where passengers, or those who have pur-
chased tickets with a view to take pas-
#age on their cars, would naturally or or-
dinarily be likely to go.”” MeDonald and
wife v. Chicago & N. W. B. Co., 26 Towa
124, Where the plaintiff arrived at the
station less than two minutes before the

time of departure of the train, and while !

running along the line in a place where
he should not have gone, in order to reach
the train, which was some distance ahead,
he stumbled over a switch handle, fell on
his elbow and was considerably hurt:
the jury found that the injury was occa-
sioned by the negligence and want of
proper care by the defendants, and: gave
him £20, and the court sustained the
verdict : Martin v. Great Northern R,
W. Co., 16 C.B. 179. In Burgess v.
Great Western R. W., 32 LT. 76, the
plaintiff, a passenger on defendants’ train,
while waiting at a station, like many
2 miserable mortal has to, for the purpose
of changing cars, desired some stimulants
for the inner man. There being no re-
freshment room he asked the porter the
way to a.public house, and that official
showed him the road to one on the oppo-
site side of the bighway which passed
the station. 'While enjoying himself to
the full the bell rang out sharp and elear,
and the plaintiff instead of returning the
way hie came, took a short cut over some
unfenced ground towards the engine, the
light of which he mistook for the station
lamps. On his way he fell into a three
fool deep hole, and was injured. A ver-
dict was given for the plaintiff, on the
ground that a company i# bound so to
fence its station that the public will not
be misled by seeing a place unfenced in-
“to injuring themselves by passing that

way, it being the shortest road to the sta-
fion. A company was held responsible
for damages arising to the plaintiff who
fell over some hampers which had been
put out of the train, such mischief not
being attributable to the plaintiff’s own
negligence : * Nicholson v. Lancaster &
York B. W., 3 Hurl. & C. 534.

In Longmore v. Great Western R.W.,
19 C.B. N.S. 183, it was held that the
company were liable for the death of a
passenger through the faulty construction
of a bridge, erected by them for the more
convenient access of passengers to the
station, although there was a safe one
about 100 yards further round, which the
deceased might have used. It would
seem, however, that though the access to
a station may be, from its peculiar posi-
tion, inconvenient or even dangerous, yet
a passenger having full knowledge of its
being so and still choosing to use it, may
not have any ground of complaint if he
be injured, wolenti mnonm fit injuria: .
Cleasby, J., in Bridges v. N. London, &e.

The decision in Shepheid v. Midland
R. W. Co., 20 W.R. 705, holding that a
plaintiff might recover when he had
while waiting for the train, slipped on a
strip of ice and falling dislecated his
shoulder, as he was tramping up and
down the platform, would be well nigh
disastrous to companies if applied strictly
to the yoads in our rigorous northern
climate. A would-be passenger, while on
the platform, got frightened by an engine
which appeared to be making straight for
him—a switch having been negligently
misplaced—he ran to avoid the charge of
the iron horse, and in doing so was in-

" jured, and the company was by the Mas-

sachusetts courts held Mable ;. Caswell v.
Boston & Worcester Q. W., 98 Mass.
But if a traveller voluntarily steps off
the side of the platform, instead of going .
‘to the proper steps, he cannot recover for
injuries there sustained : Forsyth v. Bos-
ton, §e., 103 Mass. 510, o
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Hanuan, J., in Siner v. Great West-
ern, onte, said, “T think juries take an
exaggerated view of the duties of railway
companies. The gompanies have done so
much for the comfort and convenience of
travellers, that it is now made the sub-
ject of complaint if the highest degree of
luxurious care is not attained in all their
arrangements.” These remarks appear
exceedingly appropriate and reasonable
when one considers that in McDonald et
ux. V. Chicago, &c., 26 Towa, 124, it was
held, that the female plaintiff, who found
the passenger room at the station unfit
for occupation, by reason of her olfactory
nerves and visual organs being offended
by tobacco smoke and other impurities,
and attempted to enter the cars which
had not yet been drawn up to the plat-
form that she might avoid these disagree-
ables, and was injured by the giving
away of the steps of the platform, was
entitled to recover. “It is the duty of
railway passenger carriers to provide com-
fortable rooms for the accommodation of
passengers while waiting at stations, and
to enforce such regulations in regard to
smoking therein, as to enable passengers to
occupy them in reasonable comfort.” The
learned judge must have held views some-
what similar to those entertained by the
royal leader of the anti-tobacconists, James
I. But where in a crowd the plaintiff was
driven against a portable weighing ma-
chine on the platform of the defendants’
station, and catching his foot in it, fell
and hurt himself,—the foot of the ma-
chine projected some six inches above the

- level of the platform, and it was unfenced,
but it had stood there some five years
without accident to any person passing
to or from the train; held, that there
was no evidence of negligence to go to
the jury, the machine being where it
wight have been seen, and the accident
not being shewn to be one which could
have been reasonably anticipated : Corn-
man v. Eastern Counties Ry., 4 H & N.

1 781,

If an accident had happened from
the platform being so constructed as to-
be insufficient to carry the weight of the’
persons who might come upon itin great
numbers on a particular day, that no-
doubt would be evidence of negligence
on the part of the- company. ‘

Passengers have the same rights to safe
Ingress, egress and regress and proper
station accommodation and platforms at
intermediate places where the train may
chance to stop for refreshments, as they
have at the termini of the line: Me¢Don-
ald v. Chicage, &c., anfe. DBub at sta-
tions where the train stops merely for
the purposes of the railway, and people
are not expected to get out or in, the
rights of passengers;, and the liability of
the company are greatly curtailed : Frost.
v. G. T. R. 10 Allen 387.

In Murchamp v. Lancaster & Preston
Ry. Co., 8 M. & W. 421, the counsel for
defendants, to establish the point tha
the company was not liable for goods lost
beyond the limits of their line, as a re-
ductio ad absurdwm put the case of a pas-
senger injured on a line of railway beyond
that to which he was originally booked,—
‘but Rolfe, B., could not see it, and con-
sidered that if he took his place at Kus-
ton Square, and paid to be carried to
York, he would, if injured, have his
remedy against the party who contracted
to carry him to York. And this dictum
of the learned Baron’s has been fully sus-
tained by a host of decisions. Zhe Great
Western Ry. v. Blake, 7 H. & N. 987,
(Ex. Ch.,) decides that where a railway
company contracts to carry a passenger
from one terminus to another, and on the
journey the train has to pass over the line
of another railway company, the company
issuing the ticket incurs the same respon-
sibility as that other company, over whose
line the train runs and by whose default
the accident happens, would incur if the
contract to carry had been entered into

by them. ’
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. The company issuing the ticket is liable
for the negligence of the servants of any
other company over whose line the pas-
senger bas to pass to reach his journey’s
end; the contract with the passenger
being the same whether the journey be
entirely over the line of the first company,
.or partly over the line of another- com-
pany, and whether the passage over the
other line be under an agreement to share
profits or simply under running powers,
viz.,—not only that they will not be them:

selves guilty of any negligence, but that. |

due care will be used in carrying the
passengers from one end of the journey to
the other, so far as is within the compass
of railway management. Thomas v.
Rhymney R. W. Co., L. R. 6 Q. B. 266
(Ex. Ch.,) and Jokn v. Bacon, L. R. 5
C. P. 437.

The train, on which was one Birkett—
who had bought from the defendants a
ticket to Carlisle—in going into a station
had to pass over the line of another road,
on which was a self-acting switch: in
consequence of the points of the switch
being turned the wrong way the train col-
lided with some coal trucks, and B. came
to an untimely end. The Court held that
the judge had rightly left it to the jury
to say whether there was negligence on
the part of the defendants, and the jury
having found that there was, that the
defendants were liable to Birkett's person-
al representatives : Birkett v. Whitehaven
Junction R. W. Co. 4 H. & N. 730. 1If
& switch by which another road connects
with that of the defendants—although it
is provided by, and attended to by, the
other road—is so carelessly managed that
an injury is sustained by a passenger upon
the cars of the defendants, the defendants
are responsible: MeEiroy v. Nassau &
Lowell B. W. 4 Cush. Mass. 400, and sce
Nassaw v. same defendants, 9 Foster 1.

Yot in Sprague v. Smith, 9 Verm. 421, it .

was held that where a carrier of passen-
gers rightfully runs his cars upon the line

" were proved).

of another company, over which he has no
control or power, he will not be liable for
any injury caused, without any fault of
his, through the negligence or misconduct
of the servants of the other line: see also
Parker v. Rensselaer & Saratoga R. W.
16 Barbour 315. Fortunately, though
Englishand Canadian Courts are desirous
of treating American decisions with great
respect, still their authority here and in
the father land mainly depends upon the
reasons on which they are founded.

In Wright v. Midland R. W., Week-
ly Notes, 1873, No. 8, the plaintiff
was in defendants’ train : over a portion
of their line the North Western Company
have running powers, and some of the cars
of the latter company ran into the train
carrying the plaintiff. . The accident
happened entirely through the negligence
of the servants of the North Western
Company. Atthe trial the judge ordered
a verdict to be entered for the defendants
with leave to the plaintiff to move: in
term the Court sustained the decision and
held that the defendants were not liable.

The covetous greed of a young bovine
gave the Court of Queen’s Bench - the
trouble of deciding the case of Buaton v.
North Eastern B. W. Co., 3 Q. B. L. R.
549. A bullock tempted by better pas-
ture on the other side of the line, forced
his way through the hedge of the field in
which he was enclosed, (though, by the
way, the reporter does not show upon
whose evidence the bullock’s intentions
The train in which one
Buoxton chanced to be collided with the
animal while it was straying on the track,
and Mr. B. being hurt by the shock
sought to recover damages from the de-
fendants. It appeared that he had been
a passenger on the defendants’ railway to
be carried from Y. to T., and to reach T.
it was necessary to travel over the line
belonging to another company, and while
Jjourneying over the latter line the affair

of the bullock took place. The Courtheld
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that the contract having been made with
the ‘defendants they were the proper
parties to be sued. A new trial was, how-
ever, granted because the judge had di-
rected the jury that it was negligence in
the defendants if the fences were insuffi-
cient; the Court considering that there
was no statutory obligation on the com-
pany, towards their passengers, to keep
up the fences.

“If mischief arises from the act of a
stranger in leaving a log of wood across
the railway, or doing any other act which
might endanger a railway train passing
along the line of another company, an
action cannot be maintained against the'
railway company, because in that case
there would not be any direct or indirect
breach of duty, or breach of contract, on
their part; they would not be liable on
their own line, or on any other company’s
Iine for that : ” so the judgment in Thomas
v. Rhimney, &c., ante, is limited to mis-
chief arising to a passenger in a railway
train from some negligence or other of
that one of the companies which is the
owner of the line over which the party
complaining of the injury is travelling.
See aleo, Latch v. Rimner R. W. Co., 27
L. J. (Ex.) 155.

Muytton v. Midland RB. Co., 4 H. & N.
615, decided that when a passenger had
taken a ticket from a company to be car-
ried through over another company’s line/
the contract is an entire contract with the
.company giving the ticket, and no action
for negligence will lie against the other
company. The same principle has been
adopted by the American Courts. Weeds
v. Saratoga R. W., 19 Wends. 534, and
see also Muschamp v. Lancaster, &c., at
p- 430. In Great Western R. W. v.
Blake, ante, Crompton, J., doubted
whether the injured passenger had any
remeédy against the company from which
he did not get his ticket, as there was no
privity between them : but he considered
that the one company would have a
remedy against the other.

And now having given some idea of
the cloud of cases and authorities, dicta
and decisions, wherewith the path of the .
railroad traveller is hedged in, this train
of ideas—which perhaps has already run
over too many lines—must be brought to
a stand-still. It was the intention to
notice some points decided anent travel-
ling dogs, bulls and horses, but at present
the reader must be content to draw his
own deductions as to the law affecting
these quadrupeds from what has been
said with regard to bipedal donkeys, calves -
and puppies.

CANADA REPORTS.

ONTARIO.

NOTES OF RECENT DECISIONS.

COURT OF ERROR AND APPEAL.

Rovan CaNADIAN BANK v. STEVENSON.

Appeal struck out as not having been set down within
time allowed—Right of respondent to costs.
Where the Court refused to hear an appeal,
and ordered it to be strack out because it had
not heen set down for argument within the time
allowed by 34 Vie. ch. 11, sec. 40. Held, that
the respondent, who had appeared to answer the
appeal, was entitled to his coets, for the appel-
Iant sheuld have applied earlier for an extension
of the time, and that the Court had jurisdiction
to grant costs, though the appeal had not been
heard.
Semble, that the respondent should have stated
the lapse of time as one of his reasons against
the appeal. )

COMMON LAW CHAMBERS. "

Fravick v. DORMYN.

Ejectment— Better particulars of title — Application
before appearance.
[Mr. Davrox, 8th April, 1873.

Held, that an order for better particulars of
title in ejectment may be made before appear-
ance is entéred.
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{C. L. Cham.

McCarrum v. THE PROVINCIAL INSURANCE
COMPANY.

Service of papers. .
[Mr. Davrox, 18th April, 1873]
]Ielal that service of a notice of trial counts
from the time it comes into possession of the
defendant or his attorney, after being put
ander the door of his office, not from thé time
it was so put under the door.

CHAMBERS V. UNGER.
ZEjectment—Security for costs—C. S, U. C.; ch. 27,
See. 76.

[Mr. DaLTox, April 18th, 1873.]

Held, on an application for security for costs

under the above section, that the fact of the

costs of the former unsuccessful actions having

been paid, is not a ground for refusing to make
an order.

CARNEGIE v. RUTHERFORD.

Service of papers— Wrong style of cause.
[Mr. DaLTON, April 27th, 1873.]
A clerk, on the last day for notice of trial,
while on his way to serve it, metthe defendant’s
_ attorney’s partner who, told him to go to the
office and serve it there. When he arrived no
one was in. He put it under the door and it was
not received until next day. The christian
name of the defendant was wrong, in the style
of cause,
Held, that the service was good, but that the
style of cause being wrong the notice must be
set aside.

CHANCERY CHAMBERS,

CATTANACH V. URQUHART.

Disputing note, effect of—Statute of Limitations, how
set up as a defence to @ mortgage suit—
Mistake of Solicitor—Chambers.

[The REFEREE, and BLAKE, V. C., on appeal, January
22nd, 1878.]

Under a note disputing the amount of the
plaintiff’s claim, filed in a mortgage suit, ques-
tions as-to the correctness of the account alone
can be raised.

The Statute of Limitations cannot be set up
under such a note, but mnst be pleaded.

An application was made to vacate a preecipe
decree taken into the Master’s office, and to
allow, instead of a disputing note, an answer to
be._filed, setting up the Statute of Limitations.
The motion was keld to be propelly made in

Chambers, and was granted, it being shewn

| that the note was filed through the mistake of

a solicitor, in supposing that'the defence of the
Statute was available under it.

GARFORTH v: CAIRNS.
Tender—Costs—Discretion of the Referee—Tender
after suit brought.

[The ReFEREE, May 10, 1873.]
Held, 1 following Powney v. Blomberg, 8
Jur. 746, that a letter by the defendant’s
solicitor to the plaintiff’s solicitor before suit,
offering to pay the plaintifi’s demand, was not a
tender. :
2 A tender of a claim after suit brought upon
it, must include costs incurred up to the date

2of the tender.

The claim for which a suit had been brought
having been compromised, the question hy
whom the costs of the suit should be borne, was
determined by the Referee in Chambers, on a
summary application by consent of the parties.
Upon appeal StroNe, V. C., refused to inter-
fere with the discretion exercised by the Referee
as to costs.

TrUST AND LoaN COMPANY V. START.

Delivery of Possession—Qeneral Orders 389 and. 464.
{The REFEREE, May 27, 1878.]
After a sale under a decree, an order for de-
livery of possession will not, as a general rule,
be made against a stranger to the suit, and
quere, if there be any jurisdiction over strang-
ers, except in a plain case such as of a person
taking possession pendente’ lite without any
pretence of paramount title.

KiNearp v. KINCATD.
" Purchaser—Right to payment of incumbrances—
Effect of taking a vesting order.
[The REFEREE, and STRONG, V.C,, on appeal, June 11-16,
1873.]
Payment of incumbrances out of the purchase
money in Court refused, the purchaser having

- accepted a vesting order,

Doxnx v. McLzax.
A fidavit—Commissioner.
[The REFEREE, June 19, 18731
A, B and Cwere partners, doing business in
Chancery. A, B and D were partners doing
business at Common Law. An affidavit ten-
dered by C. on an application in Chancery, Was
rejected, it having been sworn before D.
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DIGEST OF ENGLISH LAW REPORTS
FOR NOVEMBER AND DECEMBER; 1872, '

From the American Low Review.

AcCOUNT,—Sec HUSBAND AND WirFE,
ACCUMULATION. —Se¢ WILL,
ADEMPTION. —S¢¢ LEGACY, 2.
ADVANCE.—Se¢e LEGACY, 2; WiLL.
ADVERTISEMENT. —S¢e COPYRIGHT,
AGE. '

.. There is a presumption that a woman forty-
nine years and nine months of age, and twenty-

six years married, without having had child-

ren, is past child-bearing.—In re Millner's
Estate, L. R. 14 Eq. 245, )

ALLOTMENT,—See Company, 1.

APPOINTMENT.

A wife having veal estate settled upon her
with a power of appointment, appointed as
collateral security for a mortgage debt of her
hushband. Held, that the wite'’s rights against
her husband’s estate were those of a simple
contract creditor only.— Ferguson v, Gibson,
L. R. 14 Eq. 379,

- Bee PowER, 2, 3 ; SETTLEMENT, 3, 4.
ARBITRATION.—See BROKER.
ASSIGNMENT.—See BANKRUPTOY, 1 ; LEass, 2.

ATTORNEY.—S¢¢ CARRIER, 1; PrIviLEGED
COMMUNICATION.

AVERAGE.

Salt was insured free from average, unless
general, or the ship be stranded, during a
certaip voyage. In consequence of bad wea-
ther during the voyage, the ship’s anchors

- were lost and her masts cut away, and the
ship towed on to a bank by salvors, where
she sustained further damage. The salt,
which was much damaged, was sold under a
decree of the Admiralty Court, and the pro-
ceeds were entirely consumed by expenses of
sale. [Held, that the seizure and sale by said
court did. not render the partial loss a total
loss; but that there was a stranding within
E‘hePpolicy.——De Mottos v. Saunders, I, R, 7

', P. 570.

. BATLMENT.—8ee¢ CARRIER.

BANKRUPTCY.

1. Atthe requestof T., M. paid the amount
due on certain bills drawn by M. and accepted
by T., and T. assigned to M. his interest in
‘certain engines, &c. (which. constituted his
whole property), -as security for the money
due on the bills, and also for .other moneys
due from T. to M.  Held, that the assignment

- wasnot an act of bankruptcy.—Ex parte Reed
& Steel,  In re Twedell, L. R. 14 Eq, 586.
2. By agreement under the English Bank-

- ruptey Act, 1869, creditors were to receive a

composition payable by instalments. = Held,
that on default in payment of an-instalment,

-creditors could maintain an action at law for
;heir whole debt.—In re Hatton, L. R. 7 Ch.
23.
See SURETY.

BEQUEST.—8% CONTRIBUTORY ; DEVISE ; ExE-
CUTORS AND ADMINISTRATORS, 2; LEe-
AcY ; POWER, 1; WiLL,

Brun v EQuITY. :

A Dbill having been filed by-an insurance
com.pany to cancel a policy on the. ground of
fraud, a motion was made to restrain an action
brought upon the policy after the filing of
the bill. Held, that the Court of Chancery
had jurisdiction, but would not interfere, as
the case might be more suitably tried by a
Jjury.—Hoarev. Brembridge, L. R. 14 Eq. 522.

Bl or LapiNe.—See CHARTER-PARTY, 2;

SALVAGE, 3. :

Brirns Axp NoTes.—See BANKRUPTCY,  1;
Lign, 1.

Boxp.—8¢¢ BorTOMRY.

Broxer.

The defendant, as selling broker, made a
contract for his principal in the following
terms: ‘“October 26, 1869. Sold by order
and for account of P. [his principal}] to my
principals, S. & Son, to arrive, 500 tons
black Smyrna raisins—1869 growth—fair
average quality in opinion of selling broker—
to be delivered here in London at 22s. per
cwt.—D.  pd.—Shipment November or De-
cember, 1869.” Raisins arrived, which the
defendant ‘rejected as not of fair average

- quality, though it appeared they were of fair
average quality for the year 1869. Held,
that whether by the contract the raisins were
only to be of fair average quality for the year
1869, or fair average quality generally, the
broker was not liable for an errorin judgment.

- —Pappo, v. Rose, L. R. 7 C. P. (Ex Ch.)
525;8.¢. L.R. 7 C. P. 32; 6 A, M. Law -
Rev. 475.

CaRGo.—S¢e LigN, 1.

CARRIER.

1. The plaintiff delivered a bullock to a
railway company for transportation to N., and
the animal was put upon a proper and sufficient
railway truck, ordinarily used for the con-
veyance of cattle. The bullock escaped and
was killed, without negligence on the part of
the company, Held, that as the bullock was
killed in consequence of his “inherent vice,”

., the company was not liable,—Blower v. G'reat
" Western Railway Co., L. R. 7 C. P. 655.

2. The defendants received, to be carried
on their railway, a horse that was quiet and
accustomed. to travel by rail. No accident

- happened to the train, nor any thing likely
to alarm the horse, but at the end of the
Jjourney the horse was found to be injured.
Held (by BramweLn and Marriv, BB.;
Picorrt, B., dissenting), that the company
was not liable, ag the presumption was that
the injury happened from the *¢ proper vice ”
of the horse.—Kendall v. London and Seuth:
western Railway Co., L. B 7 Ex. 873. . /.
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CHARGE.

A tenant for life with provise: for: rénewal,\

whose estate was subject to certain charges,
- mneglected to insist wpon the rénewal of the

lease, which if duly renewed would have still’

been subject to said charges. The tenant
purchased the reversion, which was conveyed
to trustees te prevent merger of the term.

Held, that the charges on the renewable term .

were fastened on the reversion also.— Lrumper
v. Trumper, L. R. 14 Eq. 295,

See LEcAcy, 6.
CRARITY.—Se¢ Lrcacy, 1.
CHARTER-PARTY.
1. Under a charter-party a vessel was to

proceed to a certain dock and be there loaded

by the charterers before a certain day. In
an action against the charterers for breach of
contract, the defendants pleaded that they

had no notice of the vessel’s arrival at said’

dock, and of her being ready toreceive cargo ;

‘‘ wherefore the defendants did not, nor could, .

load.” - Held, that the quoted words must be
treated as an allegation that the defendants
without said notice would not have fair means
of knowing that the vessel had arrived, and
that such notice was necessary.—Stanton v.
Austin, L. R. 7 C. P. 651.

2. Under a charter-party a vessel was to

carry a cargo, ‘‘the act of God, the queen’s

enemies, restraints of princes and rulers, and
danger of the seas excepted.” A bill of
lading was signed. referring to the charter-
party, but excepting ‘‘the danger of the
seas only.” Held, that the single exception

of danger of the seas in the bill of lading did .

not exclude the other perils mentioned in the
charter-party.— The San Roman, L. R. 8 Ad,
& Ec. 588,

CHILD-BEARENG. —See. AGE.
CrAY. —See MINES.
COLLISION.

1. A steam-tug by collision caused a vessel
to go adrift, and the latter was rescued by
the tug . Held, that the W. was not dis-
entitled to salvage by the fact that some of

- her owners were owners of the colliding tng.
—The Glengaber, L. R. 3 Ad. & Ee, 534.
2. A’ scheoner, close-hauled on the star-
~ board tack, -suw the starboard light and two
towing-lights of a steam-tug three points upon
her port bow about a mile off. The tug was
towing a fully laden vessel against a head
wind ‘In open sea, The schooner kept her
luff, and the tug kept its course and ¢came

into collision with the schooner. Held, that

the tug alone was to blame for the collision.
—The Warrior, L. R. 8 Ad. & Be. 553,

CoMPANY.

1. The defendant was appointed and acted
as director of a company, thereby becoming
liable for twenty-five shares. In ignorance of
this, the defendant applied for twenty shares,
thinking such action necessary to qualify him
as director, and the shares were allotted to
him:. The company was ordered to be wound
up. Held, that the defendant was properly

.~ wound up.

placed upon the list of cdntribixtors for forty--
five shares.—JIn re British  and American
Delegrapk Co., L. R.14'Eq. 816.

2. The secretary of a committee of share-
holders, appointed. to watch the proceedings
of the directors of the company, was prosecu-
ted by said directors for libel. The directors
and the company were restrained at the suit
of a shareholder from applying the funds of
the company in payment of the costs of the
libel suit, but were not, under the circum-
stances of the case, ordered to repay sums
already so applied. Per Wickens, V. C.,
“The special powers, given either to' the
directors or to a majority, by the statutes
or other constituent documents of the associa-
tion, however absolute in terms, are always
to be construed as subject to a paramount and
inherent restriction that they are to be exer-
cised in subjection to the special purposes of
the original bond of association. This is not
a mere canon of English municipal law, but
a great and broad principle, which must be’
taken, in absence of ‘proof to the contrary, as
part of any given system of jurisprudence.—
Pickering v. Stephenson, L. R. 14 Eq. 822.

3. By the articles of association of a com-
pany it was agreed that no dismissal of S.,
the manager, should be effectual, ¢‘unless
the company should, if required by him, pay
him the full amount of money paid upon the
shares held by him in the company.” 8.
poid £2000 on his shares ; the company was
8. was appointed one of the
liguidaters, and received £400 for his services..
Held, that the winding up of the company
was equivalent to the dismissal of 8., who
was therefore entitled to prove in the winding
up for £2000, of which the £400 received by
him as liguidator must be taken as part pay-
ment. —In re Tmperial Wite Company. Shir-
reff's Case, L. R. 14 Eq. 417. C

4. G., a shareholder in a limited company,
transferred his shares to A., an infant, whe
transferred them to D., another infant, who
transferred them to B. The transfers were
all registered. B.; who was sui juris at the .
date of ‘the transfer, afterwards became bank- -
rupt. Held, that G. continued liable as a
member until the transfer to B. was registered,
and that G.’s name must be placed on the list
of contributories as a part shareholder,—JIn
re Contract Corporation. Goock’s Case, L. R.
14 Eq. 454.

5. A company deposited deeds with a bank
as collateral security for bills under discount,
without conforming to the formalities required
by the articles of association. Held, that the
mortgage was valid and covered the whole
amount due the bank from the company,
when wound up.—In re GQeneral Provident
Assurance Co. Ex parte Naotional Bank, L.
R. 14 Eq. 507. :

See SURETY.

CoMPosITION.—S8¢e BANKRUPTCY, 2.

COMPROMISE.

In dealing with a compromise within. the
power of the parties to it, all that a court of
justice has to do is to ascertain that the claim
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on the one side and the answer or counter:

- claim on the otheris bona fidz and trulymade.
—Dixon v. Evans, L. R. § H. L, 606.

See EJEOTMENT. -

CONSTRUCTION.~—Se¢¢ BROKER ; CHARTER-PAR-

’ 1Y ; CoMPANY, 8 ; CONTRACT ; CONTRI-
BUTION ; DEVISE ; EXECUTORS AND AD-
MINISTRATORS, 2; INSURANCE ; LEASE,
1; Lecacy ; MiNes ; POWER, 1; SET-
TLEMENT, 2, 4 ; STREET ; WILL,

CONTRACT.

The defendant tontracted with the plaintiff
for the purchase of maize ‘““to be shipped
from Danube. For shipment in June and
‘[or] July, seller's option.” Cargoes of maize
were -shipped, and the bills of lading were
dated June 4, but the loading had been begun
in May and had ended June4, The defendant
refused to accept the maize, The jury found
that said cargoes were June shipments., Held,
by MARTIN, B., and LusH, J., that the con-

struetion of the contract was properly left.

with the jury, By BrackKBURN and MELLOR,
JJ., that said cargoes were June shipments.
By Kerry, C. B., that the construction of
the contract was for the court, and that said
cargo should have been shipped entirely in
June or July. Judgment for plaintiff. —
Alexander v. Vanderwee, L. R. 7 C. P, (Ex.
Ch.} 530.

See BRoKER ; CHARTER-PARTY ; COMPANY,
1, 3 ; DamacEs, 2; Liex, 1 ; PARTNER-
SHIP, 1 ; SALE.

CONTRIBUTION.

A testator gave a pecuniary legacy, and de-
vised his real estate without charging it with
hig debts. His personal estate proved in-

.. sufficient for payment of debts, Held, that
the real estate was not liable to contribute
ratably to the deficiency.—Dugdale v. Dug-
dale, L. R, 14 Eq. 234. :

See ComPpany, 1, 4.
COPYRIGHT.

1. There is no copyright in an advertise-
ment. The plaintiff, a furniture dealer, had
issued a descriptive catalogue, with illustra-
tions. The defendant issued a similar cata-
logue, copying a small part of the plaintiff’s
preface and many of his illustrations and
descriptions, There was no exclusive .pro-
perty in the articles described. An-injunction
was granted to restrain the defendant from
publishing the small part of the preface, but
refused as to the illustrations and descriptions.
—Cobbett v. Woodward, L. B. 14 Eq. 407,

2. Injunction obtained by the proprietor of
The Birthday Scripture Text Book against the
publication of The Children's Birthday Text
Book, as an infringement of the copyright of
title, and as a colorable imitation of the for-
mer.—Mack v. Petter, L. R, 14 Eq. 431.

Cosrs.—See CoMPANY, 2 ; COPYRIGHT.
COUNSEL.—S¢¢ PRIVILEGED COMMUNICATION.
COVENANT.— See LEASE, 2 ; SETTLEMENT, 4.

DAMAGES.
1. The plaintiff carried on business in a

warehouse held on-long lease, and next to a
free dock on the Thames. The dock was
filled up under certain embankment acts, and '
the plaintifi’s premises thereby permanently
. injured with reference to the uses that he or:
any owner might put upon them, Held, that
the plaintiff was entitled to compensition.
See Land Clauses Consclidation Act, 8 & 9
Vict. c. 18, § 68.—M Carthy v. Metropoliton
Board of Works,L. R. 7 C. P. 508, )

2. The plaintiff had a contract for furnish-
ing a certain.number. of shoes at au exception-
ally high price of 4s. per pair if delivered
February 3. The plaintiff delivered the shoes
to a railway company, with notice that if
they were not delivered on said day they
would be thrown on the plaintiff’s hands.
Said company failed to deliver the .shoes in -
time, and they were sold ‘at 2s. 9d. per pair,
the market price, Held, that in the absence
of notice of said contract. price, the plaintiff
could not recover as damages the difference .
between the market price and said contract:
price.—Horne v. Midland Rotlway Co., L. R.
7C. P, 583, : I

3. The plaintiffs were owners of a rifle:
range, part of which was over land leased by
a verbal agreement oénly. A company. took
part of the plaintiff’s'land under a special.
statute. Held, that the plaintiffs had suffered
damage, although part of the land covered by
the rifle range was held on precarious tenure.
Holt v. Gaslight and Coke Co., L. R, 7 Q. B.
728. .

See CARRIER, 2; CoLLISION, 1.

DANGER OF THE SEAS.—Se¢ CHARTER-PARTY, 2.
DETINUE.

The father of A., an insolvent, agreed te
give notes for ten shillings on the pound te
trustees, for the benefit of creditors, who were
to sign a deed of composition under the English
Bankrupt Act. A.’s father ordered the
trustees not to part with the notes, and a
creditor brought suit against the father, with
one count in detinue for the notes, and an-
other on the notes. Held, that the count in
detinue failed, as the trustees were not hold--
ing the notes as agents of the defendant ; and.
that the second count failed, as the trustees
were not holding the notes as agents of the
plaintiff —Latter v. White, L. R. 5 H. L.
578; 8. o. L. R. 6 Q. B. (Ex. Ch.) 474; L.
R.5 Q. B. 622; 6 Am. Law Rev. 290,

See JUDGMENT.

Dxrvise.

1. A testator devised an estate to trustees
on trust to permit his son G. to receive the
rents and profits during his life, and after his
death to permit G’s son and the heirs male
of his body to receive the rent and profits
during their respective lives, severally and
successively, in tail male. Held, that said
son of G. took an estate tail.—Hugo v. Wil-
liams, L. R, 14 Eq. 224,

2. A. gave his daughter a leasehold estats,.
remainder of his property to his -wife, the
income ‘‘unto my wife for her life;: and at
her decease unto my daughter for her own
benefit, and her children, or only one child if
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" she should have any.” .All given:to the
daughter to be for her ewn benefit, and not
subject to the control of any husband. . If

the daughter should die without issue, then -

said leasehold estate, together with all left to

* the wife for life, over. Held, that the daugh-
“ter was absolutely entitled to said leasehold
estate and to sald .remainder, and that the
limitation over if the daughter should die
without issue was void for remoteness.—
Fisher v. Webster, L. R. 14 Eq. 283.

3. A testator devised his estate to his son
A. for life; remainder during A.’s life to
‘trustees, to preserve contingent remainders ;
remainder ‘to B., eldest son of A., for life ;
:remainder to B.’s first and other sons succes-
sively in tail male; and for default of such
issue, to R,, second son of A, for life, with
"remainder to his first and other sons oucces-
sively in tail male; and for defanlt of such
issue to the third, fourth, and other sons of
A., thereafter to be born successively in tail
male ; and in default of such issue, to I., the
testator’s daughter, for life, with remainder
to her first and other sons successively in tail
male ; and for default of such issue, to E.,
eldest daughter of A., for life, remainder to
her first and other sons successively in tail
male ; and for default of such issue, to I. B.,
second daughter of A., for life, with remainder
to her first and other sons successively in tail
male ; and for default of such issue, to 8.,
- third daughter of A., forlife, with remainder
to her first and other sons successively in tail
male ; and for default of such issue, to all and
every the fourth, fifth, and other daughters
of A. successively, .for life, with remainders

to the heirs male of their bodies respectively.; -

and ““for default of such issue, to the use and
behoof of all and every.other the issue of my
body ;” and for default of igsue to the testator’s
heirs. The testator added that it was his
desire to keep said estates in one person ; and
he made it incumbent on the females in the
line of descent, if married, to take, with their
husbands, the testator’s name. He also di-
rected a certain chest or muniment box to go
to the person entitled to his real estate from
time to time. B. came into possession of said
estates, and executed a disentailing deed,
reciting that the estate tail was vested in him
expectant on the failure or” determination of
‘the estates in tail male limited to his first and
other sons, and the death and failure of issue
male of his brothers and sisters, and all re-
versions and remainders thereon expectant or
dependent. 13. then devised the estates to
‘the defendant. 8aid L., the testator’s daugh-
ter, had died in B.’s lifetime, and B.’s brothers
and sisters died without leaving issue male.
E. was the last tenant in tail under the specific
limitations in the will, and died, leaving a
--daughter. Actions were brought against the
defendant as follows: first, by parties claiming
jointly under the penultimate limitation in
the will, as being all the issue of S. (a second
-daughter of the testator, deceased before: the
date of the will) living at the death of L. ;
secondly, by said daughter of E., as heiress
in tail general of the testator at the time the
. penultimate limirtation took effect in posses-

: _-tion ; thirdly, by the heir of the survivor. (a

daughter of 8.) eof all the issue of testator
living at his 'death other than those included
in the particular ]imitations ; and, fourthly,
by a grandson of S., claiming as heir in tail
of the testator at his death, all those being
excluded who came within the -particular
limitations. Held, first, tbat the words,
“issue of my body,” in the penultimate
limitation in the will, were to be read as
““heirs of my body.” Secondly, that the de-
vise, ‘‘to the issue of ‘my body,” did not,
having Tegard to the whole will, have the
effect of giving the estate per capite in joint
tenancy among all who came within the class
at the time of vesting in possession. Thirdly,
. that the words ‘“all and every ” were satisfied
by all taking in succession. Fourthly, that
the word * other” was not to be read only
as excluding those within the class already
provided for, but as completing a provision
for all the issue, so as to make the estates go
over by force of the -words at the end of the
penultimate limitation, *‘in default of such
issue” only upon failure of all the issue of
the testator. And that it followed by the
rule in Mondeville's Case, Co. Litt, 26 b, that,
by virtue of the penultimate limitation, there
was, at the death of the testator, a vested
remainder in the heirs of his body in tail:
that this remainder descended to B,, who,
* being tenant for life in possession, was quali-
fied to execute said disentailing deed so as to
acquire the absolute disposition of the estates,
subject to-the estates preceding the penulti-
mate limitation. The particular limitations
having failed or determined, the devisee of B.
took ap absolute estate. Judgment for de-
fendant.—d4llgood v. Bloke, L. R.7 Ex. 339.
4. Devise in trust for all testator’s children
who, being sons, should attain twenty-one,
or, being daughters, should attain that age
or marry. Proviso, that notwithstanding the
trust aforesaid, on the marriage of any daugh-
ter, a moiety of her share should be held in
trust for such danghter for life, remainder to
her children. AHeld, that said proviso applied
to the case of a daughter marrying under
twenty-one only.—J/n ré Dowling's Trusts, L.
R. 14'Eq. 463, ,
See CONTRIBUTION ; BXECUTORS AND AD-
MINISTRATORS, 2; LEGACY ; POWER, 1; WILL.

DIrECTOR. —S8¢e CoMPANY, 1, 2.
DISTRIBUTION,-—S¢e WILL.
DIVORCE.-—S8¢¢ SETTLEMENT, 2.

DocUuMENTS, INSPECTION OF.

The plaintiff filed a bill to establish his
title by descent to certain lands, and prayed
inspection of certain. documents. The de-
fendants ‘stated in their answer that docu-
ments A., except as to a part left open, did
not tend to make out the title of the plaintiff ;
that persons not parties to suit were inter-
ested in documents D. ; that documents Y.
did not relate to any matter to be tried in the
case, but were exclusively docurents which
the plaintiff would be entitled to the produc-
tion ot by way of consequential relief .if he
succeeded in the case. . Held, that documents
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Y. and A, were protected, a pedigree not
‘being such an entire document as to entitle
the plaintiff to see the whole if entitled to
see part; and that documents D. were net
protected.—Kettlowell v. Barstow, L. R. 7
Ch. 686.

DWELLING-PLACE.——S¢e SHOP.
EASEMENT, —Sece DAMAGES, 1.
EsrormrsT,

Earls A., B., and C., were successive tenants
in tail of property held under an inalienable
parliamentary title. B., after the death of
A., entered into podsession of the entailed
estates, and, with them, of certain leaseholds
formerly in the possession of A. . A.’s execu-
tors brought ejectment against B. to recover
the leaseholds. B. died pendente lite, and
another action was brought against C,, the
successor to the title. C., who was also
executor of 8., compromised the action on
terms of giving judgment, buying the lease-
holds, and allowing a debt of £4000 as a debt
from B.’s estate for mesne profits. Before
thecompromise a creditor’s suit was instituted,
and a decree made for the administration.of
B.’s estate, which was insolvent. = On a sum-
mons by A.’s executors to prove against B.’s
estate for the amount of rents actually re-
ceived by him, Aeld, that the admission of
C., being made as a compromise and after a
decree in an administration suit, was in-
sufficient to charge the estate of B.—ZTalbot
v. Earl of Shrewsbury, L. R. 14 Eq. 503.

EQurry.—See BiLL 1% EQuiTy ; PARTNERSHIP,
3 ; SETTLEMENT, 1.

EsTATE For LiFE.—See LEGACY, 5.

EstaTe TA1L,—See DEVIsE, 1, 8; LEcAcy, 6.

EsToPPEL. —See MARRIED WOMAN,

EVIDENCE —8¢¢ EXECUTORS AND ADMINISTRA-
TORS, 3 ; LIBEL, 2; STAMP,

EXECUTORS AND ADMINISTRATORS,

1. The creditor of a testator filed a bill
against the latter’s wife, alleging that ad-
ministration with the will annexed had been
granted to the wife, who was ‘“the only legal
personal representative and also heir of the
undisposed of movables and immovables” of
the testator, and that the wife had received
and entered into the possession and enjoyment
of all the real and personal effects of the
testator. The defendant pleaded that she
was not administratvix with the will annexed
or legal personal representative of the testator,
Held, that the plea admitted facts constituting
the defendant an executrix de¢ son torf.—
Rayner v. Keehler, L. R. 14 Eq; 262.

2. By statute, if a testator does not dispose
of residuary estate, his executors take it for
‘the benefit of the next of kin, unless a con-
irary intention appear. A testator appointed
his two sons executors, but made no residuary
hequest. By a codicil he directed that the
residuary legatees in his will should receive
the ‘residue without any deductions. - Held,
that said executors did not take the residue,
and that there was no disposition of the same
under the will and codicil,~— Z'ravers v. Tra-
vers, L. R. 14 Eq. 275.

3. In a creditors’ suit for administration of”
the real and personal estate of a testator, &
judgment recovered against the executors
(who were also trustees of the real estate),
held, to be prima facie evidence of debt, as: ~
against the persons interested in the reak
estate ; but said persons were to be at liberty:
to adduce rebutting evidence.—Harvey v.
Wilde, L. R. 14 Rq. 438.

See HusBAND AND WIFE ; POWER, 4.

Facr, MISTAKE OF.—See COMPANY, 1.
FREIGHT. —Se¢¢ INSURANCE.
" GENERAL AVERAGE.—S¢¢ AVERAGE.

Horonror,—See WiLL.

HuspaND AND WIFE.

A wife had paid certain sums into a bank:
under an account as executrix of her father,
The wife’s husband deposited other sums to-
the same account, and the wife paid checks.
for her husband’s creditors and for mutual
debts of both husband and wife. The hus-
band died, and shortly afterward the wife.
Held, that said sums deposited by the hus-
band were a gift to the wife.—Lloyd v. Pughe,.
L. R. 14 Eq. 241.

See MARRIAGE ; SETTLEMENT, 1.

IxcoME.—See Lrcacy, 6.

INFANT.

Four infant daughters were entitled to &
reversion expectant upon a life-estate subject
to a provision that in case a child should die
under twenty-one, and without having mar-
ried, her share should go to the survivors.
There being no other means, the court charged:
said reversion with a sum sufficient for the
maintenance and education of the infants,
under a plan securing its repayment.—De
Witte v. Palin, L. R. 14 Eq. 251,

See COMPANY, 4,

INJUNOTION. —S0e CoMPANY, 2 ; COPYRIGHT, 1,.
2 ; TRABE-MARK, 2.

INNKREPER.—See LIEN, 2.
INJURY.~—See CARRIER, 2.

InspECcTION OF DocUMENTS.—~—8¢¢ DOCUMENTS,
INSPECTION OF ; PRIVILEGED COMMUNI-
GATION,

v

IxsuRANCE.
The plaintiffs had insured with the de-
fendants, *‘lost or not lost, in the sum of
£500 upon the freight payable to them in
respect of this present voyage between as be-
low, by the vessel Napier from Baker’s Is-
land, . . . the insurance on said freight be-
‘ginning from the loading of the said vessel;”
‘When the vessel had taken in two-thirds of
the cargo ready for her at Baker’s Island, she
was wrecked.  Held, that the policy had net
attached.—Jones v. Neptune Marine Insur-
arce Co., L. R. 7 Q. B, 702,

See AVERAGE ; BiLL ¥ EqQuiry.
JoiNT TENANT.—Se¢ LEGACY, 5.

JUDGMENT. o
Detinue for a pianoe-forte. Plea, that the
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act complained of was the joint act of the de-
fendant and T., and that the plaintiff had
recovered judgment for said act against T,
and that said judgment still remained in
force. Held, that said judgment, though un-
satisfied, was a bar to the present action.—
Brinsmead v. Harrison, L. R. 7 C. P. (Ex,
Ch.) 547; s c. L. R. 6 C. P. 584; 6 Am.
Law Rev. 496.

JURISDICTION. —8¢¢ BirL 1§ Equity.
Larse.—See Lrcacy, 4.
LEASE. )

All coal and other mineral veins under
certain lands were demised by lease contain-
ing the clanse, ‘‘they, the lessees, their
executors, administrators, and assigns, making

- reasonable satisfaction to the lessors, their
heirs and assigns, for the damage done to
them respeciively by the surface of their
lands being covered with rubbish, or other-
wise injured, as well by the injury done to
the lands of the said lessors in sinking and
getting the said mines and minerals, as for
such damage or injury as might be done or
caused in the dwelling-houses or other build-
ings of the said lessors by getting mines of
coal or other minerals uunder any of the
dwelling-houses or other buildings of the said
lessors, according to the covenant thereinafter
contained. By said covenant, in case of the
construction of said buildings, the lessees
were to repair the same, and for each acre
-damaged to pay a certain sum, to be deter-
mined by arbitration, on payment of which
sum the lessees were to have the free use,
possession, and enjoyment of the land dam-
aged for the remainder of the term.” Held,
that by the lease the lessees held the mines
absolutely without being obliged to leave
support for the surface, but that they must
pay damages in case of injury by bringing
down the surface, as provided in the lease,—
Smith v. Darby, L. R. 7 Q. B. 716.

2. Two partners were assignees of a lease
containing a covénant not to assign withont
the consent of the lessor. One partner sub-
sequently assigned his interest to the other
without the lessor’s consent. Held, a breach
of the covenant.— Variey v. Coppord, L. R.
7 C. P. 505.

See CHARGE ; Mings, 1.
LEGACY,

1. A testator left a legacy to the Kent
County Hospital. In fact there was no such
hospital ; but there were three hospitals,
called the Kent and Canterbury Hospital, the
West Kent General Hospital, and the Kent
County Ophthalmic Hospital =~ Held, that the
testator must be presumed to have intended
a general hospital, and that the two former
-of said three hospitals must divide thelegacy.
~In re Alckhin's Trusts, L. R. 14 Eq. 230.

2. A testator gave £500 to his sons T., J.,
and P., and £200 to his daughter ; and he
directed that neither of his said sons to whom
he should have made advances should receive
said legacy without bringing such advances
into. hotchpot. The residue of his personal
estate the testator divided between his sons

Q., T, J., and P, and his danghter. The
testator, before the date of the will, had ad-
vanced to C. £500, £170, and £58 ; and to
T, after said date, £380 and £500. Held,
that the advances to C. (who had received no
legacy of £500) should not be taken into ac-
count against him ; but that the £380 ad-
vanced to T. should be deducted from his
share of the residue, and that his legacy of
£500 was satisfied by the advance of that
sum.—In re Peacock’s Estatey L. R. 14 Eq.
236.

3. A testator bequeathed all his property
to his sister S. for life* and after her decease
to be equally divided among his brothers and

- sigters.  The testator added, ‘‘should any of

my brothers or sisters die (leaving issue)
during the lifetime of my sister S., the share
which would have been theirs is to be equally
divided among their children.” Held, that
the children of a brother of the testator, who

- died fifteen years before the date of the will,

were entitled to share in the estate,—Adams
v. Adams, L. R. 14 Eq. 246.

4. A testator gave personal estate to trustees
““to pay and transfer the same unto” certain
parties ““in equal seventh shares, as tenants
in common, and to their respective executors,
administrators and assigns, to whom I be-
queath the same accordingly ; and I declare
that such shares shall be vested interasts in

* each of my said residuary legatees, immediate-

ly upon the execution hereof, and that the
shares of such of them as are married women
shall be for their own separate use and dis-
posal.” Held, that the share of a married
woman who died after the date of the will,
but before the testator, lapsed, and did not
go to her husband.—Browne v. Hope, L. R.
14 Eq. 343.

5. Bequest to E. to accumulate during the
lifetime of her husband, and upon his death,
““ should there be any child or children Yiving,
that the property should be secured for their
benefit, and for that of their mother.” Held,
that the property should be settled upon E.
for life, with remainder to her children.—
Combe v. Hughes, L. R, 14 Bq. 415.

6. A testator bequeathed to his wife ¢“all
sums-of money that have come into my hands
as part of her patrimony, beéing in fact a
charge upon the property ; this, as well as
all just debts and obligations due from me,
to be duly discharged as the first act of my
executors.” Held, that the wife’s patrimony
was to be treated as a debt, and a charge on
the specifically devised property as well as on
the rests of the property. A beguest to a
widow of the ¢free occupancy '’ of a house
confers on her the right to let it. A devise
to the testator’s children of **all the income
of real property  carries the fee. Direction
that any property might be sold except Glen-
coe, ‘“a property I wish to remain in the
family as long as there is a lineal son, des-
cendant of the forenamed sons; and if no
lineal male descendant from the eldest, the
next to be entitled, and so on.” Held, a de-
vise of an estate in tail male in possession to
the eldest son.—Mannox v, Greener, L. R. 14
Eq. 456.
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LzrrER.—8e¢ PRIVILEGED COMMUNICATION, 2.
LiBEL.

1. The plaintiffs had furnished the Lords
of the Admiralty with certain plans for plating
wooden vessels with iron. A letter from the
controller of the navy to the Board of Ad-
miralty was printed by the defendant in a
blue book, containing the following words:
‘“These plans would have no weight whatever,
from the known antecedents of their author ;”
innuendo, that said plans were worthless,
Held, that said publication was a fair eriticism
upon a matter of national importance, and
was privileged on the absence of malice.~—
Hemwood v. Harrison, L, R. 7 C. P. 606,

2. Lihel for words used in a certain letter.,
The Plaintiff gave the defendant notice ‘1o
produce said letter, but the defendant swore
that ‘“the letter referred to in the affidavit of
the plaintiff” had been destroyed. It was
Zeld, that the plaintiff might give secondary
evidence of the words in the letter by wit-
nesses ; but that the words as laid in the
declaration must be proved, and not merely
what a witness conceives to be the substance
of them. Also, that though said affidavit of
the plaintiff contained the alleged defamatory
words, the defendant had not, by the above
answer, admitted them.— Rainy v. Bravo, L.
R. 4P C. 287.

See CoMPANY, 2.
Li1cENSE.—See REALTY.
LiEx.

1. B. consigned to the defendants by the

ship deacio a cargo which had been purchased
_at their joint risk, and informed the defend-

ants of bills drawn, payable to his own order,
against the cargo. The defendants replied
that B.’s drafts should have protection. B.
indorsed the bills to the plaintiffs, who refused
to accept, as B. had in the mean time stopped
payment, The plaintiffs claimed a lien for
the amount of said bills on the cargo. Held,
that the plaintiffs had no lien.—Robey & Co’s
Perseverance Ironworks v. Ollier, L. R. 7
Ch. 695.

2. An innkeeper received a guest who
brought with him a hired piano, which the
innkeeper believed to belong to the guest.
Held, that the innkeeper had a lien upon the
piano against its owner for the guest’s board.
—Threfall v. Borwick, L. R. 7 Q. B. 711,

See CoMPANY, 5.

LIMITATIONS, STATUTE OF.~S¢¢ PARTNERSHIP, 3.

MAINTENANCE AND EDUCATION,—See INFANT ;
SETTLEMENT, 1,

MARRIED WOMAN,

Semble, a married woman is bound by estop-
pel in a deed duly executed and acknowledged
by her, in the same manner as if she were
sole.—Jones v. Frost, In re Fiddey (o solicitor),
L. R. 7 Ch. 773. o

See AcE ; HusBAND AND. WIFE ; SETTLE-

MENT, 1 '

MaRrsHaLLING  AsskiTs,—S¢¢ CONTRIBUTION ;
- SPECIALTY. . ’

MesNE ProFITS,—8e¢ EJECTMENT.
MinEs, -

1. By lease was demised a seam of coal,
called the High Hazel Bed, containing 108a.,
with power to dig pits, get and carry away all
of the said bed of coal. The lessees were to.
pay & minimum rent of £200 as for two acres,
and £85 per acre for every additional acte,
including all ribs and pillars left in working
the coal, except certain specified pillars which
were not for support of the surface, and which
were to be left and not paid for. The lessees
covenanted infer alia to work the mine to the
best of their skill, and in a good and work-
manlike manner. The lessees left the said

_ specified pillars, and worked the mines ac-
cording to the usual course of mining in the
‘district. ~ Held, that the lessees were not
liable for a subsidence of the soil caused by
said mining operations. —Eadon v. Jeffeock,
L. R. 7 Ex. 879.

2, The lord of a manor granted the freehold
in certain land, reserving ‘‘all mines and
minerals within and under the premises, with
full and free liberty of ingress, egress, and
regress, to dig and search for, and to take,
use, and work the said excepted mines and
minerals.” There was no provision for com-
pensation to the grantee for the use of the-
mines. There was a bed of china clay nnder
said land, but none had ever been taken at
the time of said grant. Tin, which was
known to exist in the neighborhood, was.
usually got by ‘‘streaming,” an ancient
method, which destroyed the surface of the
Jand. Said clay could not be obtained with-
ouy destroying the surface. Held, that said
clay was included in the reservation, but that
it could not be got in such a way as to destroy
or seriously injure the surface. —Hext v. Qill,
L. R. 7 Ch. 699.

See LEask, 1.

MorTGAGE. —8Sec COMPANY, 5.
NEcLIGENCE.—QS¢¢ CARRIER, 1.

Notice To QuUIT.

The tenant of an estute being imbecile, his
daughter took care of his house, and,
with her brothers, managed the farm. A
bailiff, who was known to the daughter as:
such, delivered to her a notice to quit, ad-
dressed to her father. A son read the notice,
but the danghter did not, but burnt it, with-
out showing it to her father, Held, that the
daughter was an agent of the tenant for the
purpose of receiving the notice, and that,
being such agent, no failure in duty asto de-
livering the notice to the tenant would render
the notice invalid.-— Tenkam v. Nickolson, L.
R. 5 H. L. 561.

PARTNERSHIP.

1. An inalienable ‘government = contract
entered into by one partner may be a part of
the partnership assets ; and upon the dissolu-
tion cf the partnership, the partner  who
entered into the contract, and who coptinues
to carry it.on, must be debited with its value,
to be aseertained by reference to chambers.—-

.. Ambler v. Bolton; L. R. 14 Eq. 427..
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2. Right to participate in the profits of
trade does not necessarily create partnership.
Whether partnership exists or not must de-
pend upon the real contract and intention of
the parties,—Mollero, March, & Co. v. The
QCourt of Wards, L. R. 4 P, C. 419.

3. Where the remedy in equity is corres-
pondent to the remedy at law, and the
Iatter is subject to a limit in point of time by
the Statute of Limitations, a court of equity
acts by analogy to the statute, and imposes
upon the remedy it affords the sa.ne limitation,

The Statute of Limitations applies to a bill
in equity brought by the executor of a deceased

. partner against the surviving partner, de- -

manding an account of the partnership con-
cerns, It seems that the punctum temporis
from which the statute begins to run is the
<date at which the partnership came to be
wvested inthe surviving partner.

There is no fiduciary relation between such
surviving partner and executor ; neither is
such surviving partner a trustee, properly so
called, for such -executor. (HaTHERLY, L.
C., dissenting.)—Kunox v. Gye, L. R. 5 H. L.
656. -

PATENT. —See TRADE-MARK, 2.

PAYMENT.

Cancellation of a debt held not to be ¢ pay-
ment in cash ” of a sum due from the creditor
for shares in a company, under the Companies
Act, 1867, § 25.—Cleland’s Cause, L. R. 14
Eq. 387.

PEDIGREE.—S¢¢ DOCUMENTS, INSPECTION OF.

PERSONALTY.—S¢¢ REALTY.

PLEADING.—See CHARTER-PARTY, 1; Exgmcu-
TORS AND ADMINISTRATORS, 1.

POWER.

1. By statute a will speaks from the death
of the testator; and a general devise operates
as an execution of a power, unless a contrary
intention appear in the will. By settlement

-stock was given to trustees, subject to such
trusts as the settlor should by deed or will
-appoint, and, in default of such appointment,
in trust for the petitioner, The settlor had
executed a will five weeks before said settle-
ment, containing a general residuary bequest.
Held, that the court might look into surround-
ing circumstances in order to put a construc-
tion upon the above instruments, and that,
under the circumstances of the case, the will
did not act as an execution of said power.—
In re Ruding’s Settlement, L. R. 14 Eq. 266,

2. The donee of a power appointed a life
interest to M., an object of the power, and
then delegated to M. a power to appoint a life
interest to a stranger to the power, and sub-
ject thereto appointed the property to the
children of M., objects of the power. ' Held,
the delegated power was void, but the subse-
-quent appointment good.—Carr v. Atkinson,

L. R. 14 Eq. 397.

3. Power given to A. to appoint by any
deed or instrument in writing, with or with-
out power of revocation, to be by her signed,
sealed, and delivered in the presence of two
.or more witnesses. Held, to be well exercised

by the will of A., not expressed to be de-
livered, but stated in the attestation clause te
be. ¢“ signed, sealed, published, and acknow-
ledged and declared” to be her will in the
presence of three witnesses.—Smith v. Adkins,
L. R. 14 Eq. 402.

4. A power of sale given by a testator fo
his executors and administrators may be
exercised by an administrator duranée minore
wlote.—Monsell v. Armstrong, L. R. 14 Eq.
428. :

See SETTLEMENT, 3 ; SprciALTY DERT.
PREFERRED CLAIM.—S¢¢ AGE ; STAMP.

PRINCIPAL AND AGENT.

‘When an agent makes a contract on behalf
of his principal, he impliedly warrants that
he has authority to bind said principal ; and
if it turns out that he has in fact no such
authority, he becomes liable on such warranty.
Otherwise, if the party dealing with the agent
knows all the facts, and contracts with the
agent under an erroneous belief that such a
state of facts gives the agent legal authority
to bind the principal ; under such circum-
stances, the agent is not personally liable.—
Beattie v. Lord Ebury, L. R. 7 Ch. 777.

PrIvILEGED COMMUNICATION.

1. Documents passing between defendants-
or their agents and their solicitors ante litem
motam, and described in the defendants’
affidavit as ‘‘ communications passing between
us” or our agent ‘‘and our solicitors, with
reference to matters which are now in ques-
tion in this cause; and that the same are
confidential communications as between so-
licitor and client,”’ protected from production.
A telegram passing ante litem motam between
the defendants and a solicitor, then acting
between all the parties in the matter, after-
wards the subject of this snit, not privileged.
—Macfarlan v. Rolt, L. R. 14 Eq. 380,

2. Letters or communications passing be-
tween solicitor and client before litigation
commenced, but which afterwards did com-
mence, relating to a contract which had been
entered into and which led to litigation, are
privileged.— Wilson v. Northampion & Ban-~
bury Junction Railway Co., L. R. 14 Eq. 477.

3. Communications with counsel, with a
view to obtain legal advice, or with a person
not a solicitor, but acting as his deputy, are
privileged. It appears that the court has
discretion whether or not to order the inspec-
tion of documents admitted to be relevant
and not strictly within the privilege. If
documents are notes of a case for counsel, in-
spection should be refused. If they fall short
of that, inspection should, as a general rule,
be granted.—Fenner v. London & South-
Eastern Roilway Co., L. R. 7 Q. B. 767.

ProoF.—Se¢ EXECUTORS AND ADMINISTRATORS }
Stame.

Proviso.—See DEVISE, 4.
Quit, NoTICE T0.—See NoTICE TO QUIT.

Reairy. .
‘A floating derrick was anchored for geveral
years under a license in a river, for the pur-
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pose of loading and unloading coal. Held,
- that the anchors and derrick were not so
attached to the bed of the river as to be ratable

as ‘‘a house, building, land, tenement, or -
hereditament.”—Cory v. Churchwardens of

Greenwich, L. R. 7 C. P, 499,
REMAINDER.—See DEVIsE; 2, 3 ; Legacy, 5.
REMorENESS.—See DEVISE, 2.
RESERVATION.— See MINES,

REestDUARY LEGATEE.—Se¢¢ EXECUTORS AND
~ ADMINISTRATORS, 2

. REVERSI0N.—8ee CHARGE ; INFANT.

SaLe.

-By the law of Scotland, in case of the pur-
chase of goods by sample, the purchaser may

return the same after acceptance, if they do-

not correspond with the sample ; otherwise
by the English law.—Couston v. Chapman,
L. R. 2 H. L. Sc. 250.

See CONTRACT.
SECURITY.—See APPOINTMENT ; COMPANY, 3,
SET-0FF.—S¢¢ PAYMENT,

SETTLEMENT.

1. Upon marriage, a woman induced her
husband to give up his only means of support,
and thereafter for a time both were supported
by the wife’s mother. After the latter’s
death, the wife came into a large separate in-
come, From the wife’s misconduct the hus-
‘band was obliged to leave her, and eventually
a settlement was made whereby the husband
was allowed a small annuity. . Subsequently
the wife became possessed of a further sum,
and prayed the court to decree a settlement
of the same upon her. Held, that under the
circamstances the court would ' not deprive
the husband of his right to said sum.—G<a-
cometti v. Prodgers, L. R. 14 Eq. 253.

2. By a marriage settlement the wife’s
property was vested in trustees upon trust
during the joint lives of the lLusband and
wife for the separate use of the wife, and if
there should not be any issue of the marriage,
then in trust for the wife, her executors, ad-
ministrators, and assigns, in case she survived
the husband, but if she should not survive
him, then to the hushand for life, then to
her kindred, subject to her appointment
among them. The wife having obtained a
divorce, held, that she was entitled to the
whole property.—Fussell v. Dowding, L. R.
14 Eq.421. .

3. A husband and wife, having power of
appointment ever personalty, in favor of the
children of the marriage, appointed a part of
the property to trustees, on such trusts as
their son H. should by deed appoint with the
written consent of his father, and after the
decease of said father, with the consent of the
trustees nnder said father’s will, or as said H.
should by will appoint ; and in default of
appointment upon trust to pay the income
thereof for life, or until bankruptey, insol-
vency, or assignment ; and on the decease of
said H., if his interest should net have de-

" termined, to his executors or administrators,,

as part of his personal estate ; but if such
interest should have determined upon -the
like trusts as would have affected the residue
of the same share, if the same had been &p-
pointed in favor of H. only during his life, or
until the period of such determination. Held,
that H. took an interest for life, liable to
forfeiture on bankruptey or assignment,

By settlement, husband and wife had &
life-estate in realty, with power of appoint-
ment among children, and in default of ap-
pointment, in trust for the children, subject.
to parent’s life interest, in equal shares, to.

. vest at twenty-one or marriage. The settle-

ment contained the usual power of sale and
exchange, but no trust for sale. A son
reached twenty-one and died intestate. After-
wards the husband and wife declared that the
shares of persons interested in money arising

. from any sale of the premises should be ‘“of"

the quality of personal and not of real estate.”
The real estates having been sold at the re-
quest of hushand and wife, keld, a good con-
version as against the heir of the deceased
son, the power of the settlor remaining until
the end of his life.— J¥ebb v. Sadler, L. R.
14 Eq. 533,

4, A covenant in marriage articles to settle
real estate ‘‘mpon his [the husband’s] issue
by said J. [the wife),” must be construed as
a covenant for strict settlement, and prevents
the hushband creating cherges in. faver of
younger children.—Grier v. Grier, L. R, 5
H. L. 688.

See LreAcy, §; Powsg, 1.

SHAREHOLDER.—See COMPANY, 1, 4.

. Snopr.

The - defendant owned a hall containing:
accommodation for about one hundred cattle.
Adjoining was an open yard with fixed pens,

" capable of holding: fourteen hundred sheep,

and in which sheep were penned until required:
in the hall for sale. The defendant’s dwell-
ing-house adjoined, and communicated with:
said yard, but not with said hall. Held, that
sheep sold in said hall were not sold in the-
defendant’s ““ dwelling-place orshop ™ within
St. 10 Viet. ch. 14.—Fearon v. Mitchell, 1.
R..7 Q. B. 690.

S0LICTTOR.—See PRIVILEGED COMMUNICATIONS.,

SrECTALTY DEBT.

A daughter was entitled, subject to her
father’s life interest, to trust funds, cut
‘of which the trustees had power to advance
£2000 on the father’s bond. The trustees

" advanced the £2000 accordingly, and further

sums on the father’s promissory netes. Held,
that the danghter was entitled to said £2000
on her father’s decease, as against specialty
creditors, Otherwiseas to the other advances.
—Ferguson'v. Gibson, L, R. 14 Eq: 879.

See ADVANCE ; APPOINTMENT.

StaMPp.

The presumption is, that a lost instrument
reqniring a stamp, was stamped, in the
‘absence of evidence to the contrary.. But.
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when the absence of a stamp at any. time is :

proved, the onus is shifted, and it must be

proved that the instrument was stamiped.—

Moarine Investment Co. v. Hoviside, 1. R. 5
H, L. 624,

“STATUTE.—See PAvYMENT;
STREET ;  SUCCESSION.

STATUTE OF LIMITATIONS.—Se¢. LIMITATIONS,
STATUTE OF ; PARTNERSHIP, 3,

STREET.

situated between the company’s station and
the public highway, from which it was separa~
- ted by a gutter only. On this land the ap-
", pellant allowed his hackney carriage to stand
without license, as required by statute. Held,
that said ground was not a “‘street, road,
square,. court, alley, thoroughfare, or public
passage,” within the meaning of the act.—
Curtis v. Embery, L. BR. 7-Ex. 369,

:BUCCESSION.

A testator died in 1850, having devised his
real estate totrustees to accumulate for twenty-
one years, and then to convey to his then
heir general ; if more than one, as tenants in
common. The testator’s heir died before the
expiration of said twenty-one years, and four
-coheiresses took the property in 1871. . Held,
that said coheiresses >
‘the property upon the death of said heir, so as
to render the property liable to succession
duty.—Ring v. Jarman, L. R. 14.Eq. 857.

‘SURETY. P

Four directors of a. company ‘gave their note
for £2000 to a bank by way of security for
any balance which might be due from the
company to the bank. The.company was
ordered to be wound up, and the bank proved
for £3659, receiving a dividend of £1000.
‘The bank then recovered the amount of said
note from the directors. ~ Held, that said
directors were entitled to such a proportion. of
said dividend as the amount of their note bore
to the amount proved by the bank.—Gray v.
Leckham, L. R. 7 Ch. 680,

TrrLE.—See COMMON.
TORT.—See JUDGMENT.

"TRADE-MARK.

1. A trade-mark was allowed in the word
¢ Leopoldshall,” as denoting a peculiar kind
of salt, though in fact the word was the name
only of the mine whence the salt came.—
Radde v. Norman, L. R. 14 Eq. 348.

2. When a manufacturer has produced an
article of merchandise, calling it by a particu-
lar name and selling it with a particular mark,
he has acquired an exclusive right to such
name and mark.
and mark has been adopted by another person
than the inventor thereof to sell goods of in-
ferior quality but similar appearance, so that
purchasers may be misled, the inventor of the
name and mark is entitled to relief by in-
Junction.—Hirst v. Denham, L. R. 14 Eq. 542,

"TROVER.~S¢¢ JUDGMENT,

Powgr; Suor;:

A railway company owned a piece of ground.

¢ became entitled ” to-

If the use of such name’

TrusT.

The defendants’ were trustees under the
marriage settlement and will of -G., with-
power to invest in government or real securi-
ties ; and under the will the trustees were not
to be liable for involuntary losses. The
trustees advanced money from the blended
funds on mortgage of a hotel. The trustees
- had sent a.surveyor to value the hotel, and in
his report the surveyor valued the hotel at
nearly double said sum advanced, but in-
cluded the estimated value of the license in
the valuation. The property was worth
about three-fifths of the sum advanced. Held,
that the trustees were personally liable for
the sum so advanced.—Budge v. Gummow,
L. R. 7 Ch. 719. :

See CHARGE; EXECUTORS AND ADMINISTRA~
TORS, 3; PARTNERSHIP ; SETTLEMENT, 2.

VESTED INTEREST. —S¢e SUCCESSION.
Urrra VIRES.—See CoMPANY, 2.

J Witn.

- A testator, after directing that his trustees
should carry on his business for a period not
longer than until his youngest child should

.. reach the age of twenty-one years, and should

‘then sell his business if it was not previously
sold, and directing the conversion and invest-
ment of his estate, and giving an annuity to
his wife, empowered his trustees to apply so
much of the income as they should think fit,
as a common fnnd for the maintenance and
education of his children, accumulating the
_surplus income in aid of the common fund,
and the income and accumulations ultimately
unapplied to follow the destination of the
capital, whence the same shall have arisen.
The capital to be divided equally among his
children on reaching the age of twenty-one
years (or marrying, if daughters). Certain
advances already made, to be brought into
hotchpot. Held, that the accumulated in-
come should be divided equally among the:
children, they giving credit for sums advanced
for maintenance and education, with interest,
and for interest from the testator’s death on
advances made by him, the capital of which
advances was to be brought into hotchpot on
the division of the capital of the estate.—
Hilton v. Hilton, L. R. 14 Eq. 468.

See CoNTRIBUTION ; DEVISE ; ExECUTORS
AND ADMINISIRATORS, 1, 2 ; POWER, 1, 3.

WINDING UP.—Se¢ SURETY,
‘WiITNESS.—Se¢ LIBEL, 2.

‘Worbs.

¢ AU and every other the Issue.”--See DEVISE, 3.

¢ Dwelling-place or Shop.”—See SHOP.

¢ For Default of such Issue.”—See DEVISE, 3.

¢ Free Occuponcy.”—See LEGACY, 5.

¢¢ From the Loading.”—See INSURANCE.

« Inherent Vice.”—See CARRIER.

¢ Issue.””—See DEVISE, 3.

¢ Other.”—See DEVISE, 3.

¢¢ Shipment.”-—See CONTRACT,

¢ Should die without Issue.”—See DrVISE, 2.

¢ Street, road, square, court, alley, thoroughfare,
or public passage,” dc.—See STREET.

¢ Upon his Issue.”—See SETTLEMENT, 4.
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Reviews.

REVIEWS.

A TREATISE oN THE Law or INJUNCTIONS
‘A8 ADMINISTERED IN THE CoURTS OF
THE UNITED STATES AND ENGLAND,
By James L. Hign, Counsellor-at-
Law, Chlcago Callaghan & Co.,
1873, : '

This seems to be & most useful book;
‘we have not had time, however, as yet,
to examine it critically. We will refer
to it again at length.

‘Tar L;xw MAGAZINE ;ND Review. But-
terworths, Fleet Street, London, May
and June, 1873.

These numbers contain a variety of

articles more or less interesting to us in
Canada. The June issue is the best of
the. two. We hope to find room for
some of them: our readers, however,
would do well to subscribe, and then
they can make their own selection.

AwEricay Law Review—LitTLE, Browy
& Co., BostoN. APRiL, 1873.

The Essays in this number are entitled | -

. Recoupment—Suits between Aliens in
the Courts of this Country—Contract by
Letter—The Hyperion's Cargo, a mer-
<hant shipping case—State Taxation of
National Banks, &c. Then there are the
usual - digests of English and American

reports, Book Notices, Summary of Events,
L.

AUTUMN ASSIZES, 1873.

EASTERN CIRCUIT.—!I;HE HON. THE CHIEF JUS-
TICE OF ONTARIO.

PERTH. . . . : Tuesday > . . Oth September.
PEMBROKE . . . Tuesday U . . 16th i«
L'ORIGNAL . , Wednesday. . 24th i
CORNWALL . . . Tuesday. . . 30th “
OTTAWA . . . . Tuesday . . 7th October.
BROCKVILLE . . Monday . 20th “
KINGSTON . Monday . . 27th ¢
MIDLAND CIRCUIT. — THE HON. MR, JUSTICE
WILSON.

PICTON . . . . Wednesday . . 10th September.
NAPANEE ., . . Monday . . .1ith e
WHITBY . . . . Monday. . . 22nd ¢«
BELLEVILLE . . Tuesday . ; 30th «
COBOURG . . . - Monday . . . 13th October.
PETERBOROUGH . Monday . . . 27th ce
LINDSAY . . . . Wednesday. . .5th November.

- TORONTO. .. L

NIAGARA CIRCUIT. — THE HON. MR. JUSTICE
o MORRISON.
OWEN SOUND . . Tuesday . . . 9th September.
BARBIE. . . . .Tuesdny. ., . 16th «
MILTON . . . . Monday . . .2:nd - &
HAMILTON ., . ., Monday. . . 29th e
ST. CATHARINES . Tuesday . . . 14th October.
WELLAND . , . .Tuesday . . . 28th e«

OXFORD CIRCUIT.—THE HON. THE -CHIEF JUS-
TICE OF THE COMMON PLEAS.

SIMCOE. . .. . . Thursday. . . 25th September.
CAYUGA . . . . Tuesday . . .30th = *
BRANTFORD . . Monday . 6th October,
WOODSTOCK . Monday . . .13th -~ "¢ -
STRATFORD Monday . . , 20th ¢
BERLIN . . "." . .Monday . . .27th €.
GUELPH ., . . . Monday. . . .38rd November
WESTERN CIRCUIT,—THE HON. ME. JUSTICE
GALT.
SANDWICH .. . Tuesday. , .  16th September.
CHATHAM . Tuesday . . . 93rd e
WALKERTON . . Tuesday . . . 80th - <
LONDON . . Monday . . . 6th October.
ST. THOMAS . Wednesday . 22nd
.SARNIA -, .« “Wednesday . 29th ¢
GODERICH . . . . Wednesday . .-5th November.
HOME CIRCUIT.—THE HON. MR JUSTICE
GWYNNE.
BRAMPTON. . ‘Tuesday , . . 16th September.
‘TORONTO .. . .'Tuesday. . . 14th October.

| CHANCERY AUTUMN CIRCUITS, 1873.

THE HON. VICE-CHANCELLOR BLAKE.

Monday .. November. 3rd,

THE HON. THE CHANCELLOR.
" WESTERN CIRCUIT,

GODERICH - Thursday. - .. September 18th.
STRATFORD Tuesday September 23rd.
WOODSTOCK ... Friday " September 26th.
CHATHAM .. ~Thursday .. October 2nd.
SANDWICH Wednesday .. October 8th.
SARNIA Friday October 17th.
LONDON Tuesday ".October 21st.
WALKERTON .. Thursday .. Qctober 30th.

THE HON. VICE-CHANCELLOR STRONG.
HOME CIRCUIT,

OWEN SOUND .. Wednesday .. October Ist.
SIMCOE Wednesday .. October 8th.
GUELPH .. .. Wednesday .. October 15th.
WHITBY .. Wednesday .. October 22nd.
BRANTFORD Wednesday .. October 29th.
BARRIE .. . Wednesday .. November 5th.
ST. CATHARINES Wednesday .. November 12th.
HAMILTON Wednesday .. November 19th.

. THE HON. VICE.CHANCELLOR BLAKE
EASTERN CIRCUIT,

OTTAWA .. .. Wednesday .. September oth,
CORNWALL Monday September 22nd.
BROCKVILLE Thursday September 25th.
KINGSTON Monday .. September 29th.
BELLEVILLE . Monday «« October 13th,
PETERBORVUGH  Friday October 17th.
LINDSAY .. .. Wednesday .. October 22nd.
COBOURG .. .. Monday -~ .. October 27th.
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LAWw SoctETY—EASTER TERM, 1873,

LAW SOCIETY OF UPPER CANADA.

0s600DE HaLrn, HiLARY TERM, 36TH VICTORIA,

DURING this Term, the following Gentlemen were
ealled to the Degree of Barrister-at-Law :

RosrRT HEBER Bowes.
ALLAN JoHN LLOYD,

JaMES R. Roar.

JouN GEORGE KILLMASTER.
IsaAc BALDWIN MCQUESTEN.

And the following Gentlemen received Certificates of
fitness :

R. McMinuAN FLEMING,

J. BRUCE SMITH.

J. GEORGE KILLMASTER, .

Jaurs R. ROAP.

ALLAN J. LLOYD.

¥saac B. MCQUESTEN.

PErER CAMERON.

Rueert E. KINGSFORD.

ALEXANDER SAMPSON,
‘WICKSTEED.

And on Tuesday, the 4th February, the following
Gentlemen were admitted into the Society as Students of
the Laws, their Examinations having been classed as fol-
lows:

University Class.

JAMEs JosEPH WADSWORTH, M. A,
ALEXANDER HAGGART, B. A,
SaMuRL CLARKE Biees, B. A,
EnLtorr TRAVERS, B, A,

Juuus LEFEBVRE, B. A.

Junior Class.

Cuarnes H. Coxxomr.
THoMAS G. MEREDITH.

Ordered, That the division of candidates for admission
on the Books of the Society into three classes be abolish-
ed.

That a graduatein the Faculty of Arts in any University
in Her Majesty’s Dominion, empowered to grant such
degrees, shall be entitled to admission upon giving a
Term’s notice in accordance with the existing rules, and
paying the prescribed fees, and presenting to Convocation
his diploma or a proper certificate of his having received
his degree,

That all other candidates for admission shall pass a
satisfactory examination upon the following subjects,
namely, (Latin) Horace, Odes- Book 3 ; Virgil, Zneid,
Book 6 ; Ceesar, Commentaries Books 5 and 6 ; Cicero,
Pro Milone. (Mathematics) Arithmetic, Algebra to the
end of Quadratic Equations ; Euclid, Books 1, 2, 2nd 8,
Outlines of Modern Geography, History of England (W.
Donglas Hamilton’s) English Grammar and Compdsition.

That Articled Clerks shall pass a. preliminary examin-
ation upon the following subjects : —Ciesar, Commentaries
Books5and 6 ; Arithmetic ; Euclid, Books 1, 2, and 3 ;
Outlines of Modern Geography, History of England (W,
Douglas Hamilton’s) English Grammar and Composition,
Elements of Book-keeping.

That the subjects and books for the first Intermediate
Examination shall be :—Real Property, Williams; Equity,
Smith’s Manual ; Common Law, Smith’s Manual; Act
respecting the Court of Chancery (C. 8. U. C. e. 12), (C.
S. U. 8. caps. 42 and 44), .

That the subjects and books for the second Intermediate
Examination be as follows :—Real Property, Leith’s
Blackstone, Greenwood on the Practice of Conveyancing
{chapters on Agreements, Sales, Purchases, Leases,
Mortgages, and Wills); Bquity, Snell’s Treatise ; Common
Law, Broom’s Common Law, C. 8. U. C. c. 88, Statutes
of Canada, 29 Vie. c. 28, Insolvency Act.

That the books for the final examination for students
at law, shall be as follows:—

1. For Call.—Blackstone Vol. i., Leake on Contracts,
‘Watkins on Couveyancing, Story’s Equity Jurisprudence,
Stephen o Pleading, Lewis’ Equity Pleading, Dart on
Vendors and Purchasers, Taylor on Evidence, Byles on
Bills, the Statute Law, the Pleadings and Practice of
the Courts. -

2, For Ca.l} with Honours, in additibn to the preceding.
—Russell on Crimes, Broom’s Legal Maxims, Lindley on
Partnership, Fisher on Mortgages, Benjamin on Sales,
Jarman on Wills. Von Savigny’s Private International
Law (Guthrie’s Edition), Maine’s Ancient Law.

That the subjects for the final examination of Articled
Clerks shall be as follows :—Leith’s Blackstone, Watkins
on Conveyancing (9th ed.), Smith’s Mercantile Law,
Story’s Equity Jurisprudence, Leake on Contracts, the
Statute Law, the Pleadings and Practice of the Courts.

Candidates for the final examinations are subjectto re-
examination on the subjects of the Intermediate Ex-
aminations. All other requisites for obtaining certificates
of fitness and for call are continued.

That the Books for the Scholarship Examinations shall
be asfollows :— :

1st year.—Stephen’s Blackstone, Vol. i., Stephen on
Pleading, Williams on Personal Property, Griffith’s In-
stitutes of Equity, C. 8, U. 8.¢. 12, C. 8. U. C. ¢c. 43

2nd year.—Williams on Real Property, Best on Evi-
dence, Smith on Contracts, Snell’'s Treatise on Equity,
the Registry Acts.

3rd year.—Real Property Statutes relating to Ontario,
Stephen’s Blackstone, Book V,, Byles on Bills, Broom’s
Legal Maxims, Story’s Equity Jurisprudence, Fisher on
Mortgages, Vol. 1, and Vol. 2, chaps. 10, 11 and 12,

4th year.—Smith’s Real and Personal Property, Russell
on Crimes, Common Law Pleading and Practice, Benjamin
on Sales, Dart on Vendors and Purchasers, Lewis’ Equity
Pleading, Equity Pleading and Practice in this Province.

That no one who has been admitted, on the books of
the Society as a Student shall be required to pass prelim-
inary examination as an Articled Clerk.

J. HILLYARD CAMERON,
Treasurer..



