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equal to half the sum by which his wages have been redueed in
consequences of the aceident,  Sub-head 2 of the same artiele pro-
vides that

the capital of the rents shall not, however, in any case, except in the eas

mentioned in article 7

excoed 2,000,

Under that artiele the Court may reduee the compensation if the
aceident was due to the inexcusable fault of the workman, or in
erease it if the aceident was due to the inexcusable fault of the
employers.  Under art. 7329, after the amount of the compensa-
tion has been agreed or after judgment ordering it to be paid,
the employer is to pay the amount of the compensation to the
person injured or his representatives,

or, as the case may be and at the option of the person injured or his repre

sentatives, shall pay the capital of the rent to an insurance company desig
nated for that purpose by order-in-eouneil

Their Lordships are of opinion that the artiele last quoted
interprets the reference to eapital in sub-head 2 of art. 7322, and
that this sub-head cannot properly be read as applying to any

other case than that in which the injured person or his represen-
tatives demand that the eapital, by which they understand to be
meant the capitalized value of the rent shall be paid over to an
approved insurance company which will provide an annuity in

lieu thereof. They observe that in sub-head 2 of art. 7322 the

limitation is expressed to refer ouly to the capital of the rents

deseribed, and that no reference to this eapital oceurs elsewhere

in the artiele. To read the words as governing the amount of the
rent where it is elaimed from the employer himself, instead of
the amount to be paid to an insuranee company for providing an
annuity in lien thereof, would be to introduee extraordinary
results,  An old man with a short expeetation of life would
obtain a larger compensation than a younger man. The latter,
though equally incapacitated, might have been earning higher
wages than the former. Yet on the construction of the Aet con-
tended for by the appellants he would get a smaller annuity from
the insurance company by reason of his longer expectation of
life. But it is natural that the Aet should give the claimant the
option of having what will often prove the better security of the
obligation of the approved insurance company. Their Lordships

think that the meaning of sub-head 2 is that if the elaimant




_—‘

D.LR. 23 DLR.| Cax, Pac. R. Co. v. McDoxaLD, 3
sed in excreises this option the capital sum which he can compel the IMP,
¢ pro- employer to find and, it may be, to withdraw from his business T-—‘_v_

is to be limited. The sub-head would have been introdueed by
" CANADIAN

g the draftsman more naturally after art. 7329. But their Lord PACIFIC
ships do not find in the place in the Aet where the words R ’.‘“

if the have been introdueed any  sufficient reason for construing MeDoxarn

or in them otherwise than according to what appears to be their Phosus

f the natural meaning, and as they have been construed by the o St

ensa- majority of the learned Judges in the Courts of Quebee both

paid in the present case and in Grand Trunk Railway Co. v. M

o the Donald, 5 D.LR. 65, 21 Que. K.B. 532, They coneur in

the view that the expression “‘eapital of the rents' in sub

head 2 of art. 7322 derives its meaning as there used

from the subsequent art. 7329, If so, it is only at the option

of the elaimant that the eapital demand ean be made to whieh the

uoted limitation applies. It may or may not suit him, having regard
2, and to his age and his estimate of his sceurity for his rent, to exercise
0 any the option.  The injured man may think it wisest to avoid the
resen- risk of proceedings to revise the amount of the compensation on
to be the ground of diminution of the disability, under art, 7346,
to an which provides for sueh revision, by changing the rent into an
ity in annuity purchased from an insuranee company. To enable him
12 the to secure these advantages it was natural that the legislature
rents should give him an option and no less natural that the amount of
where

capital he could ecall for in conneetion with them should be

of the limited. It is, however, far from being obvious why the words

ad of should have been introduced at all if they are to bear the con-
ng an struction for which the appellants eontend, and are to rvestriet,
linary not only the amount in case of exercise of the option, but the
would rent itself, in such a fashion that a man earning high wages
latter, would get no more compensation for being incapacitated from
righer earning than a man earning much less. Their Lordships are of
t con opinion that the language employed is not such as would natw
from ally have been relied on if the intention had been to produce so
on of remarkable a result.

nt the They will, therefore, humbly advise His Majesty that the
of the appeal should be dismissed with costs, to be taxed as between
Iships solicitor and elient according to the econditions preseribed by the
imant

order-in-council giving leave to appeal. Appeal dismissed
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IMP. THE BRITISH COLUMBIA ELECTRIC R. CO. v. LOACH.
=] Judicial Committee of the Privy Council, Viscount Haldane, Lord Parker,
P.C. and Lord Numner. July 20, 1915
L. STREET RAILWAYS ( 111C 12) —DEFECTIVE BRAKES—INJURIES AT CROSS
ING Faroge 10 LOOK INaURY AVOIDARBLY NOTWITHSTANDING
CONTRIBUTORY NEGLIGENCE
An inoperative brake on a ear which is ineapable of arresting its
movement when running at an exeessive speed will render the railway
company liable for personal injuries resulting from a collision of the
car with a veliele at a level erossing, notwithstanding the contribu
tory negligenee of the injured in not looking out to see whether the
road was clean
| Loach v, B.C. Electrie R, Co, 16 D.LR. 245, 19 B.CR. 177,
allirmed. |
2. NEGLIGENCE S F—120) —ULTIMATE NEGLIGENCE—INJURY AVOIDABLE
NOTWITHSTANDING CONTRIBUTORY NEGLIGENCE
Negligenee of a defendant incapacitating him from taking due care
to avoid the consequences of the plaintifi™s  neg T may, though
wterior in point of time to the plaintifl®s negligence, constitute ulti
mate negligenee, rendering the defendant liable, notwithstanding the
contributory 1 y of the plaintin
| Brenner v, Torowto Ry, Co., 13 OLR. 423, reversed in 15 OLR.
105, 40 Can, S.CR. 5340, veferred to; Seott v, Dublin & Wicklow R. (o
11 Ir. CLR. 377, 304 Howed; Loach v. BA'. Eleetrie B, Co., 16
DR, 245, 19 BOCR, 177, aflirmed. |
Statement Arrean from the British Columbia Court of Appeal, Loach
v. B.C. Electric R, Co, 16 D.L.R. 245, affivmed
The judgment of the Board was delivered by
Lord Sumner, Logp Stmzer:—This is an appeal from a judgment of the

Court of Appeal of British Columbia in favour of the adminis
trator of the estate of Benjamin Sands, who was run down at a
level erossing by a car of the appellant railway company and
was killed.  One Hall took Sands with him in a ecart, and they
drove together on to the level erossing and neither heard nor
saw the approaching ear till they were close to the rails and the
car was nearly on them. There was plenty of light and ther
was 1o other traffic about. The verdiet, though rather euriously
expressed, elearly finds Sands guilty of negligence in not look
ing out to see that the road was elear. It was not suggested

1

argument that he was not under a duty to exercise reasonable
care, or that there was not evidenee for the jury that he had dis
regarded it.  Hall, who escaped, said that they went ““right on

to the track.”” when he heard Sands, who was sitting on his left,

say “*Oh,”” and looking up saw the car about 50 yards off. e
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were true, and, under proper direction, to draw their own in-
ferences of faet from such evidenee as they aceepted.  No com-
plaint was made against the summing-up, and there has been no

attempt to argue before their Lordships that there was not evid

ence for the jury on all points. 1f the jury aceepted the facts
above stated, as certainly they well might do, there was no fur
ther negligencee on the part of Sands after he looked up and
saw the car, and there was then nothing that he could do. There
he was, in a position of extreme peril and by his own fault, but
after that he was guilty of no fresh fault.  The dreiver of the ean
however, had seen the horses some pereeptible time ecarlier, had
duly applied his brakes, and it they had been effeetive, he conld,

as the jury found, have pulled up in time.  Indeed, he would

100 ft. to spare.  If the ear was 150 ft. off when Sands
looked up and said **Oh then each had the other in view {i
0 £t before the ear reached the point at which it should have
stopped It was the motorman’s duty, on seeing the peril of
Sands, to make a reasonable use of his brakes in order to avoid
injuring him, although it was by his own negligence that Sands
was in danger \pparently he did his best as things then wer
but partly the bad brake and partly the excessive speed, for
hoth of which the appellants were responsible, prevented |
from stopping as he could otherwise have done. On these facts
which the jury were entitled to accept and appear to have
aceepted, only one conclusion is possible.  What actually kille
Sands was the negligenee of the railway company, and not hi
own, though it was a close thing

Some of the Judges in the Courts below appear to hay
thought that because the equipment of the ear with a defeetive
hrake was the original cause of the eollision, and could not ha
been remedied after Sands got on the line, no account shoul
be taken of it in considering the motorman’s failure to avoi
the collision after he knew that Sands was in danger. Yo
cannot charge up the same negligenee under different heads
said Murphy, J., at the trial; **you cannot charge it up twie

On the gquestion of ultimate negligenee
he observes

that negligence must aris n the
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IMP 1 ¢ neghgenee, for there was nothing to be done, and, as it

P( s put in the elassie judgment in Tuff v. Warman, 5 C.B.N.S., at

his contributory negligence will not disentitle him to 1«

ver ! 1 the Divisional Court I'l l

of D | ( rsed on appeal, 15 OL.R, 19

10 Can. S.C.R. 540, but on other grounds, and in thei

ments on the deeision of the Divisional Court, Duff, J.. in the 8

Supreme Court, and also Chaneellor Boyd, in Rice v. Toronto

__
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cases in which they oeeur they were thought to be useful or they

would not have been used, but the repetition of terms without

examination in other cases has often led to confusion, and it

Bt
might be better, after pointing out that the inquiry is an in ELECTRI
R. Co.
estigation into responsibility, to be content with speaking of
the eause of the injury simply and without qualification LOACH
In the present ease their Lordships are elearly of opinion TLord 8 r
that, under proper direetion, it was for the jury to find the faets
nd to determine the responsibilit ind that upon the answers
hich the returned. reasonably construcd. the responsibility
he acciden s upon tl pellan ely, heean hethe .
Sands got in the w f the car wit ithout negligence m i
s part, the appellants could 1eht | ided th i
-
onsequences of that negligenee, and failed to do so, not | =
hination of negligenee on the part of Sands with the
yut solely by the negligenee of their servants in sending ont the
th a brake whose inefficieney operated to eause the coll
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speed hich required perfect] gt ke t rres
I'heir Lordships will accordingly humbl dvise IHis Majes
the ppeal sho ( IS tl s
tppeal < ed
ONES T'OWN ( w "URREN
I OWN OF SWIFT CURRENT SASK
f / Ch \ /
Ieh 1 ) B
Hicnway §IV ( 21N Diren o HiGi Y )
ORSES—CONTRIBUTORY GLIG)
tl !
1 ben " 1 m I \
\ §IV X0 Drivi UNBROKE ORs \VIOLATIC ol
ny- \ CoNTRI TORY Neand
1 riving of an unbrok n
| 1 tl | i
l ! | I fect e the 1 \
MG w IV A )) —ESTARLISE Y 1 Ty
TO REPAIRS—LIABILITY OF MUNICIPALITY
\ v laid out by | | ] ' "
) ipalit w8 I " A ' I
r L) ! (81} 1l le f nmn tan
fa diteh construeted t n "




‘4

12 Dominios |

wWw Rerort 23 DLR

1 judgment for defendant at a trial with a jur
8. W. B. Willoughby, K.C'., and Begg, for appellant

Son GO Taylor, K.C., and Bothwell, for respondent

the (' t was delivered by
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driven.  The appellant also relied on the brake on the wagon
But the precaution of fastening a rope to the fetloek on a front
leg of each horse was not followed, nor first hitehing with a quiet
horse. The appellant and the Allens hitehed the horses to appel
lant’s wagon. The appellant took the lines, got into the wagon
and the horses immediately started to run, pulling the halter
shanks from the men holding them.  After running north and
north-westerly over the prairvie, the appellant diveeted then
south-westerly up grade, hoping thus to stop them. When the)
reached the top of the grade the appellant elaims he direeted
the horses easterly along Chaplin St. down grade and they pro
ceeded easterly two bloeks, from 14th to 16th St. on Chaplin St
Chaplin St. runs cast and west, and is interseeted by 16th St
running north and south. On the cast side of 16th St. and some
12 ft. from the castern boundary there was a diteh running
parallel with the eastern boundary from 3 to 5 ft. deep and 6 to

8 ft. wide.  The appellant’s speed deseending the grade towards

16th St, kept inereasing.  He was able to guide the horses to a
certain extent, but could not stop them. As he approached 16th
St. he remembered the open diteh at the east side of the same, and
believing it was impossible for him to turn to the right or to
the left on 16th St., and hoping to save himself from injury in
consequence of the diteh, he jumped out of his wagon, and in
falling broke all the bones in his left ankle, with the result that
he was confined to his bed for some time and his leg had to he
amputated below the kne

Chaplin and 16th Sts.. where the aceident happened, was
little travelled and had never been graded. They were laid out
by private parties before this area was added to the town of
Swift Carrent, and there is no evidenee that they had been
established as a public work by by-law or had been assumed for
publie use by the council. The diteh had been construeted by a

party, apparently before this area was added to the town

private |

but the evidence on this point is not clear

The principal ground of appeal is the learned trial Judge’s
definition of the words ““eontrol of the horses.’

[t seems to me that under the eireumstances of this case the
learned trial Judge was right in defining these words, and c¢harg

ing the jury as he did

SASK.

8.(
JoNES

'
Towx o1
Swirr
CURRENT

McKay, J,
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SASK The place where appellant was driving was not in the countr (
3 but in a town, and at the place of aceident 16th St. was little 1
e travelled and Chaplin St, practically not travelled, and the
' appellant knew of the diteh, and he never from the time the |
Tows o
Rwis horses were hitehed, had control of them.  He had never driven |
CURRENT nor had he seen these horses driven before. It is not a case of a {
McKay, I traveller driving along with a reasonably quiet team, or at any 1

rate with a team over which he had control, over a road wher
there was much traffie, and the horses for some reason without
any fault of the driver suddenly taking fright, or becoming un
manageable and running away, as was the case in Sherwood '
City of Hamilton, 37 UC.Q.13. 410
The case under review is also distinguishable from Foley v 1

East Flamborough, 29 O.R. 139, and 26 AR, (Ont.) 43, where

the driver and passenger were travellers driving along a countr)

road over which there was n 1 traffie and the team over which
the driver had had eontrol ran away, and the driver lost tem
porary control.  The appellant in this case never had control to 1

lose it.  In my opinion the appellant should shew that he at one

tine wd control, but through no fault of his he lost that control
tif it | n ithout fau negligen his part. |
I from hi ontrol, and ran awa o became unmanageable |
that ' uld 1 {0} hiy ] t 1 | |
n i f i t produced | lefeet in t | t n
1 \ th laintifl " NI { "

And in Toms v. Whithy, 37 U.C.Q.B. 100, at 107, Burton, J
makes the following observation

A horse is not to be considered uncontrollable in this sense, if he merely

tarts, o momentarily not controlled by his driver

In my opinion, when a person undertakes to drive a team of
horses in a town under the eirenmstances of this case, he should
have control of them as defined by the learned trial Judge, and 1
do not think the objections to his charge are maintainable
With regard to the ground of appeal No. 3 (as to what was

the proximate cause of the aceident), 1 do not think, in view o

the other questions submitted, it was necessary to submit to the
jury the question suggested,

As to ground of appeal No. 2 (as to violating the hy-law), 1

am of the opinion that no valid objeetion ean be taken to question
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6 submitted to the jury. Troe it is that the by-law does not men
tion ** preparing to hreak in horses on the street,” but it prohibits
“hreaking in horses on the street,” and if a person breaks in
horses on the street, he must of neeessity before doing so, pre
pare to do it.  The jury answered this question in the affirma
tive and their answer covers the breaking in on the streets, which
is ¢learly prohibited in the following words:

7. No person shall break in or train any horse, mare or gelding on an

street in the town, el

The appellant, according to the finding of the jury, was en
gaged ina prohibited undertaking, during whieh he met with the
acceident and eannot recover damages for his injuries from the
respondent

With regard to ground of appeal No. 1 (as to the sufficiency
of evidene I think that the jury had ample evidenee to justify
them to come to the eonclusion they did in answering question
No. 1 (as to defendant’s negligenee) in the negative, as no doubt
they referred to absenee of negligence on the part of the respond
ent, and it was practically so admitted by counsel for appellant
at the argument on appeal

The Town Aet, ¢h. 85, R.S.S., see, 383, on which this action is

based, states that

Every public road. street shall be kept i by the t
and i default of the town so p the same in repair, the town, besid
being subject to any punishment provided by law shall be civilly respon
sible for all damages sustained by any person by reason of such default

The learned trial Judge's charge to the jury as to the mean
ing of the words “*shall be kept in rvepair’ is well within the
authorities dealing with the meaning of these words

In Castor v. Township of Urbridge, 39 U.C.Q.B. 113, Harri
son, Cul,at po 122, dealing with these words in the Ontario
Municipal Aet, says:

In the determination of the question, it is necessary to take into aceonnt

the mature of the country, the character of the roads, the care usually

exercised by municipalities in reference to such roads, the season of the

year. the nature and extent of travel, the place of the aceident, and the
manner and nature of the aceident

Also see Lucas v. Township of Moore, 3 AR. 602 at GOS;
Foley . East Flamborough, 29 O.R. 139, at 141,

The evidenee elearly shews that 16th St. north of Chaplin was
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wd et st be elear and unequivocal, a ol ' ' SASK.
/ g
The foregoing case was mueh stronger in favour of the puii=s
lo
appellant therein than the case under review is for the present
appellant Tows o
For the above reasons | think the jury w justifice coming  Com
to the conelusion there was no negligence on the ! | ( s :
spondent, and, in any event, elearly the respondent w 1d 1
be liable by virtue of this see. 384
I may further add that my op 1, this ense « th
Vhinson v, City of Chatlham, 31 Ca SOCR 6 where Gwynne
J..oat 6D, states as follows
Bu : 1
m \\ 2
|
rri
1Idt 1 t 1 1
1 nm I | mia ]
|
1 herefo 8 ss th " |
Lppeal d
¥
) £
ORR v. ROBERTSON ONT 3
) ( Fale [ CJNB / /
Kel Y 015 A
3 |
I 1 \
I T OF LESSO)
ntract ' ] 1
I v authorizing hin 1pon
n the pa f the ) thi n f f
Lien A RSO 19 1460
mat 1 ;
» AND TENANT (§ 111 B—47 BUILDING AUTHORIZED BY LESSOR
PERSONAL LIABILITY OF LESSE)
| ee may not | I 1
by | I rsonal | 1 i
\ to or for rk per v i
Re International Contract ( LR. 6 Ch. 525, referrad t
Areears from the judgment of an Official Referee Stater

Shirley Denison, K.C'., and A. W. Holmested, for the appel
lant Tyrrell

(ideon Grant, for the appellant Hyland

G. L. Smith, for the plaintiff, respondent
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I'he iud the ( le d b

Ru L & This is cal deecision R. S
Neville, K.( i mechanie’s lien proceeding—the defendants
I'vrrell | Hyland apy

l the r of ( we decided against the n
t¢ I'vrrell in re f his personal liability, hut rc
served the question as to tl n upon his interest in the land in
respect of the sn which he was not direetly and personall

leased the land to Tyvrrell f 1

rrell sublet to Hyland

4 L 4}
t nl s is
RSO 1914 14
i
{
1
n ' i t
n o b
A\ '
S |
] S ( ~ 1 |
build. ot 2 that .
" n independent contraetor
h I N pursuanc f the
() the s 1 ( I'he taking of a contract
st within the meaning of the statute

dismissed with costs

This appeal must be

I'he personal liability of Hyland is alone in question
The learned Referee has given effect to the rule in In re In
Pickering's Claim (1871), L.R. 6 Ch

ternational Contract Co.,
y, and has deelined to fix Hyland with personal liability unde

52
the contraet, and this is not complained of
From an examination of the evidence I am of opinion that
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go far as personal liability has been made to attach to Hyland

is sufficient evidenee to justify the Referee in deciding, as

ther
he has done, that Hyland gave the order personally for such work

Hyland's appeal should also be dismissed with costs

Lppeals dismissed with cosls

MAITLAND v. MATHEWS

( N S B
Va '
| 11 A M I
1 nrst i
\ | wnd
ed t 1
' fiy
| 1 I'it \ \ 1un 1
/ 1.1 I )
D . 1T A 3—62)—M
|
)
ta
1hl 1 1 ] In ]
I
Day SO0] 2 Ch, 320
\rrearn from a judgment of Harvey, (')
C. N, Blanchard, for appellants

\N. McLarty, for

respondents

Scorr, J.. concurred with Stuart, .

STUART, o) This is an appeal from a judgment of the

Chief Justice whereby he awarded a plaintiff, purchaser, sub

stantial damages against the defendants, vendors, for failure to
give a good title to the land agreed to be sold

The agreement in question was executed on August 29, 1911,
|
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ORrr
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and contained a stipulation by the vendors that upon payment
of the purchase price, they would immediately transfer to the
purchaser in fe simple the land in question free from eneum-
'Y|'.'l“4'l‘\.

The defendants had by an agreement in writing dated June
L 1911, agreed to purchase the land from one Speneer, and by
that agreement Speneer had made a similar covenant in regard
to furnishing a good title,

Spencer had purchased the land at a tax sale, and had ob-
tained the statutory transfer which was dated June 2, 1911.
That land sale had, of course, taken place sometime previously,
This sale had heen confirmed by an order of Mr. Justice Simmons
on May 5, 1911, But Speneer had omitted to have the transfer
registered within the time (two months) provided in the Land

Titles Aect, and also to @

any order before the two months had
elapsed extending the time for such registration, According to
the provisions of the Statute the result was that the transfer to
Speneer had ceased to be valid as against the owner on July 6,
1911, that is, some weeks b fore the defendants agreed to sell to
the plaintiff, The defendants, when the sold to the plaintiff,
knew that their vendor Spencer, had bought the property at a
tax sale and that he held 4 transfer.  This transfer they had
Seen i Spencer’s possession when the Voentered into their aeree
ment with him or at anv rate shortly afterwards and e fore they
resold to the plaintiff They, for this reason supposed  that
Spencer had a good title and was able to convey the same to them
Whether they were justified in this supposition and in acting
upon it to the extent of ent rmg into an obligation on thei own
account to convey a good title to the plaintiff so as to he p lieved
from liability for substantial damages seems to he the eryeial
point in the case

The real question to b deeided is whether the rule in Bain v,
Folthergill, LR, 7 111, 158, is to be applied or whether that case
can either he distinguished as to 18 exact faets, excluding there-
from the general condition of affairs as to titles in England and
the course of husiness there in dealing with lands or bhe treated
as not the law of this provinee as not being applicable to the con-

ditions of affairs here in regard to such affairs and ecourse of
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business. These two questions are quite distinet and should not
be confused.

In Bain v. Fothergill, the facts were that in 1863 the defend-
ants had entered into an agreement with the exeeutors of the
estate of a Mr. Hill for the purchase from them of a number of
properties for the sum of £250,000. Among these properties was
a certain leaschold property ealled Miss Watter's Royalty for a
valid assignment of which the consent of the lessors was neces
sary.  The lessors were willing to exeeute the consent to the
assignment  provided the proposed assignees, that is, the de-
fendants, would exeeute a duplicate of it.  In June, 1865 (after
two yvears) this consent was exeented by the lessor and a dupli-
cate was sent to the solieitors for the exeentors, who sent it on to
the solicitors for the defendants,  The consent contained a pro-
viso that the proposed assignees, the defendants, should not b
able to assign without the eonsent of the owners of the reversion
for the time being.  The duplicate consent remained in the hands
of the defendant’s solicitors unexeeuted for two vears more. It
appeared that the proposed purchase by the defendants from the
exceutors of Hill was still on foot. Before Oectober 17, 1867,
Fothergill, one of the defendants had been informed that the
consent of the lessors was necessary before he could seeure a valid
assignment of Miss Watter's royalty from the exeeutors of Hill,
On the date last mentioned, Fothergill, on behalf of his part-
nership firm, after a conversation with Patterson, a member of
the plaintiff firm, signed a letter which began as follows:

Messrs, Bain, Blair & Patterson, Gentlemen: We offered to sell you
our interest in Miss Watter's rovalty upon the following terms
The terms were then set out and the letter ended thus:

Ihe usual covenants for our protection as standing between you and
our lessors to be made by yvou.

This offer v

letter signed in the name of his firm.

accepted by Patterson by an endorsement on the

At the conversation no

neecessity for such con-

mention was made by Fothergi
sent.  As the case stated, either it did not ervoss his mind or, if
it did oceur to him, he forebore to mention it feeling sure that
no diffieulty would arise in respeet to such eonsent and that it
was, therefore. a matter of no importance, Patterson did not

21
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know of the actual necessity for the consent, although such a

consent was generally required in regard to mining leases in the

distriet in question. He learned of it in a few
both plaintiffs and defendants applied without success to the
lessors to get the consent.  Fothergill then proposed to abandon
the sale, but the plaintifis insisted on the agreement and in Sep
tember, 1868, that is, the next vear, the defendants tried again to

et the lessors to consent to the assignment from Hill's executors
to the defendants, but the latter refused unless the defendants
would enter into an agreement to sell, not to the plaintift's, but

to one Stirling, and as this was the only eondition upon which the

lefendants could get the assienment to themselves earried
through at all, they finally did enter into an agreement to sell to
Stirling,  Upon hearing of this the plaintifft began an action for
lamages for the loss of their bareai In tl cirenmstances
the House of | Is in leeided 1 S t
tled to re ( ny damages further than the it |

rreement 1 1hs ¢ the case deeid tl ndo vho
sells prom k wing that his abil ) CONVI leq 1 \
he consent of pers ( | he has v e | ) |
] he 1 ined, is liable for subs I

res il cann ( hat e ced b CONVe ny )
uhare to ) n this consent t m ( ( here (
eithe orgot at the q | | the | 1t the
NECeSS f sceuring this consent f he did remember had
doubt that it could be secured d so did t ention ( 1ter
to his purchaser

It seems to me, therefore, that we eannot treat this ease as

merely deeiding that where some unexpeeted diffieulty arises
ifter the agreement in getting a proper claim of title made out
the vendor is not liable for substantial damages. If this were

really all that was involved in the deeision, 1T should have felt
much inelined to look with favour upon the suggested inapplie
ibility of the law there laid down to, our system of land titles
But the faet is that in Bain v, Fothergill, supra, the defendant
vendor actually knew of the difficulty which would arise; he

knew his power to convey depended upon the eaprice of the




he
rn

he

b

MAarTLAND v, MATHEWS,

23 DLR.|

Jessors and the most that could be said in his favour was that he
pather earvelessly overlooked the matter when he entered into the
agreement,  The complete facts of Bain v. Fothergill are not
set forth in the report of the decision in the House of Lords, but
e to be found in the report of the case below, 40 L., Ex. 37,
Now, if we assume that the expression **without any fault™
which is applied to a vendor throughout Bain v. Fothergill, ap
plies not merely to some default ocenrring after the agrecment
is made in the way of omission to do all he can in the way of posi-
tive refusal or ereation of difficulties, hut also to a defanlt prior
or at the time of entering into the agreement in the way of
failure to be eertain that he ean convey hefore he agrees to do so,
t seems to me that the defendants in Bain v. Folhergill, were,
to say the least, as mueh at fault as were the defendants in this
Indeed, 1 think they were more at fault than the present
relied on

a8
defendants beeause the present defendants honestly
their own vendor having in his possession a transfer which they
supposed he would be able to register.  And even if we attach
blame to them for not having, first, before they made a eovenant
to eonvey satisfied themselves that they would be able to do so,
I cannot sce that their fault was any greater than Fothergill's
omission to make certain that the lessors would consent to the
assignment of the lease to him bhefore he entered into an agree
ment to assign it himself,
1t seems to me, therefore, that the present ease cannot be dis
tinguished from Bain v, Folhergill, as to its exaet faets and that
for the reasons 1 have given the difference in our system of land
titles is no reason for deelaring that the law there laid down is
inapplicable, in the sense of unsuitable, to this provinee. Neither
do 1 think we should declare the rule inapplicable merely beeause
Jand is bought and sold much more for speculation in this country
than it is in England.
With regard to the case of Day v, Singleton, [1899] 2 Ch.

320, the faets were that the defendant’s executor well knew that
the lessors” eonsent had to be obtained and the defendants made
no effort to obtain it.  The Court of Appeal was of the opinion

that the defendants’ default was much greater than found by the

trial Judge because, contrary to his view they considered that

ALTA,
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1 eertain letter written by the defendants’ solicitors to the

immounted to an ineitement to refuse consent But there is 1
doubt that the Court of wal were of opinion that the d
fendant was lable aside from this latter point merely because it

was not shewn that he had done all he could to obtain the consent
required or that if he had done all he could, he would not have

sueeceded.  Lindley, M.R.. said

Whatever one may think of the ingen

ous mannet

ley, M.R., avoided the difficulty. he saw in wopting a different
wasure of damages i a case where the vendor fails to do all he
can to secure title from that which would, by the rule in Bain v
Folh / ply if he had done all he could and failed. it seems
clear that the | ratio decider n Day v. Singleton is to b
I ( r's ‘ yall | mld and his | t
she tl ssible ¢ 5 thd have en unavailing S
neis o 8 he present ac nis It} I
led as h ( el the S (
hotel ( ) It is rea tion agai Mr. Sh t
1l his dut h / ld, the consent of the
rhouse nst
nion Day Ning cannot fur h son fo

cas bar s re i 1] I the dants th eitl Bair
Fothergill ov Day Ning In 1s¢ the enda here
honestly believed that Spencer not Iy would be able, but could
In mpelle CONVI hile ywoth the other cases the vendor
that he would require to g consent which in law he ecould

pel. 1 ean see no distinetion in prineiple between the eas

of a title to a leasehold estate which depends upon the uncontroll
ible option of the owner of the reversion and the case of a title
to the fee simple which is outstanding in a person, who is under
no enforeeable agreement, or any agreement at all, to convey
The only remaining cireumstance is that it appears that the
defendants made no independent efforts of their own to seeure

title, but left everything to Speneer. There are in my opinion
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two reasons why the defendants’ ease cannot be prejudiced by
this consideration.  First, it is obvious that Spencer made every
effort to secure title which it was possible to make and that he
was the only person who eould really do anything anyway.
Second, and this is perhaps the same thing in another form—it
did appear that the defendants would have failed no matter what
they had done. I think the expressions 1 have quoted from Day
v. Ningleton and also other expressions throughout the judgments
in that ease, shew that in such eiveumstances the Court of Appeal
would have adopted the narrowed measure of damages. 1f it be
suggested that the defendants could have gone and bought the
land all that needs to be pointed out in veply is that in Bain v
Fothergill the defendant could have bought the lessor’s consent
to the assignment,

Throughout the whole consideration of this ease, 1 have
sympathized very mueh with the view that a vendor ought to I
subjeet to the larger measure of damages which the learned
Chief Justice imposed upon the defendants here and it is really
with regret that 1 find myself compelled with mueh respect to
conelude that the rvule in Bain v. Folhergill must be held to
apply.

I think, therefore, the appeal should be allowed with costs,
the judgment below varied by striking out the paragraph award
ing $1.000 damages and by ordering that the plaintifft should
pay the defendants’ costs of the action. The defendants offered
before the action to return the full amount for which judgment
is now given and they paid it into Court with their defence.  In
these eireumstances they arve elearly entitled to their costs of the

action,

Brek, J. :—This is an appeal from the decision of the learned
Chief Justice on which in an action by a purchaser against his
vendors, he gives damages for the loss of the bargain. The agre
ment hetween the parties is dated August 29, 1911, The defend-
ants. Mathews ¢f al., had purchased from one Spencer under
agreement dated June 1, 1911, Speneer’s title consisted of a
transfer from the City of Medicine Hat on a sale for taxes. The
tax transfer is dated June 2, 1911, and the sale was confirmed

by a Judge by order dated May 5, 1911.
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ably elear from the evidenee that by this time the property had
been sold by the former registered owner and that his transfere

stered as owner, So that at that stage the de A

had become r
fendants eould have made title only by buying from the regis v

MAaTHEWS

B ]

tered owner,

In the interval between August 29, 1911, and the discovery
of the true state of the title in August, 1912, it is suggested that
the defendants might have procured title (without purchase)
getting Speneer to apply for a new order confirming the tax

by
defendants

Probably such a course was open.  Had the

of the true condition of the title, and had it oe

sile
hecome aware

enrred or been suggested to them that sueh a course was even

probably open 1 think they would have heen in duty hound to
take it, and thereby do the best that lay in their power to obtain
1l But this was not the case, and they were in no respect
open at any time to a charge at most of anything more than

iemorance of law, and carelessness in investigating their vendor’s

title. A vendor is not, in my opinion, bound, in order to make
to his purchaser, to spend any substantial sum by way ol
|

1
h he is not

purchase money for an outstanding interest for w
lready liable; the limit of his obligation I think is 0 to rea

sonable trouble and expense,
Though not much of the reasoning upon which Bain v. Fother

I was deeided is applicable in this jurisdietion, this Court has
held that the rule in that ease should be maintained rule
is explained in later cases, especially Day v, Singleton, [ 1899] 2

Ch, 320, is, I think, that for breach of a contract to sell land

's based upon the differen

a purchaser is not entitled to
hetween the eontraet price and the value at the time of the
hreach, but the damages arve limited to the return of the purchase
money, if any, and interest and the expenses to which he has been
put in conneetion with the making of the eontract or ineurred on
the strength of it, unless he has been guilty of fraud or like im
proper conduet, or having it in his power to obtain title, does
not do his best to do so, being obliged to take and ineur all rea
sonable trouble and expenses in that behalf, but not heing obliged
to purchase any outstanding interest at all events, if the purchase

price be a substantial sum. In this view, I think the defendants
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ALTA.  here were not liable for substantial damages. They offered to

8. ( pay back the portion of the purchase money they had received
sroics I think it is clear enough they meant to inelude interest upon it,

B and that though perhaps not mentioned, they would have heen
' \.‘M\u ready, if the question had bheen raised, to pay any reasonable
ek, & expenses ineurred by the plaintiff
The action was for substantial damages. T think the appeal
should be allowed, with costs. T am writing this without aceess
to the appeal book: T understand money has heen paid into

Court ; the usual order should follow

Simy ] Sivmons, J., dissented
L ppeal allowed
NS McDOUGALL v. McDOUGALL
:i' \ t Neotia Supreme Court, tiraha ., and Russell, u n tale, J.J

Va 15, 1915

I. TresPAS §1B—10 FAKING GRAVEL FROM BEACH ACTION BY POSSES
SORY HOLDER=—DPARTITIONED CO-TENANCY

A cotenaney which had been divided by the eotenants into their
tive severnlties, and held exclusively by one of them for a period
ent to ve him a possessory title under the Statute of Limita

tions (RSN, eh, 167, sees, 10, 14 and 150, will entitle the latter

or his weeessor in title, to maintain an action of trespass for the

taking of gravel from the unfeneed beach adjoining his land
Statement Arveean from the judgment of Ritehie, J

H. McInnes, K.C., and W. €. Macdonald, for plaintiff, appel

lant
Finlay MeDonald, for defendant, respondent

The judgment of the Court was delivered by

Graham, C.J Granam, ) Archibald MeDougall in 1833 obtained a
grant of 200 acres of land near Christmas Island on the shore of
Bras d’Or lake.  In 1852 he conveyed 7 acres of it on the shore
of the lake to one of his sons, Maleolm MeDougall.  He died in
testate leaving several children, but the portion of the grant on
the shore of the lake (other than the 7 acres) has been sinee his
death, in the year 1861, oceupied by these sons, Maleolm, Michael
and John in severalty, they having divided it among themselves

even before their father’s death in the following order from west
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to east, John, Michael and Maleolm, and having occupied the re-
spective portions,

The plaintiff is the son of Michael, and the defendant, Heetor
1. MeDougall, is the son of Maleolm.

The 7 acre lot in front transferred before his death appar-
ently was part of the portion intended for Maleolm and also by
the plan adjoins Michacl. The deseription is as follows:

A certain piece, parcel or tract of land lying and being at Christmas
1<land aforesaid and known and distinguished as part of lot No, 16, which
part is butted and bounded as follows: That is to say: Bounded on the
northward by the waters of Chivistmas Istand and bounded on the castward

by land now in the possession of the said Maleolm MeDougall, being the
castward line of the said lot granted to Arveh. MeDougall, and hounded
and on the southward by a part of the said lot and distinguished by an
old line of road leading from Grand Narrows to Little Bras &'Or and
lounded on the westward by a line of road leading from the house of the

wtid Archibald MeDougall to the shore of Christmas Island aforesaid, con

taining in all, by estimation, seven (7) aeres more or less,
The original grant ran ** 101 chains more or less to the shore,
thenee westerly along the shore to the place of commencement.”

This is important in view of the contention as to the owner

ship of the locus, a beach from which gravel was taken by Heetor
and which was perhaps never under fenee as heaches are not very
often.

It appears that one Charvles J. Campbell having recovered a
judgment against Michael, the sheriff, in 1873, sold under a de
seription the portion oceupied by Michael to Campbell, the im
portant boundaries in that deseription being **eastwardly by
lands of Maleolm, ete,”” northwardly by waters of Bras d'Or
lake.”’

In 1884 Campbell conveyed this back to Michael MeDougall
In 1892 Michael conveyed to George H. Murray, and in 1894
Mr. Murray conveyed to the present plaintifi.  The deseriptions
‘es and the two

vary a little, an early one deseribing it as 120 ;
later ones as 140 aeres.  But the surveyor, Purves, proves that
cach one of these deseriptions covers the locus.

As to oecupation, Michael’s shop has been at the point K on
the plan M.A. at the intersection of his and the 7 aere line with
the present railway line which here runs side by side with the

publie road erossing the grant.  From €' to D on the othes side of

N.S.
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the road there is a fenee on the line between him and the 7 acre

lot which has been kept up for 35 years. Likewise from E in the

other direction towards the shore as far as point A there is a
fence kept up about 23 years.  From there to the shore there
is no fenee, but it is eontended that the line is the fenee ling
produced to the shore

I ought to mention that sometime before Maleolm  Me
Dougall’s death when the plaintiff proposed to construet the
fenee between ' and A it was agreed between him and Maleolm
that it would corvespond with the line of the fence above the
publie road and the plaintiff feneed the eross fenee according to
that agreement and James, Maleolm'’s son, made the line fene
as it is at present from O to A

Going back to the deseription of the 7 aere lot, it is bounded
““on the westward by a part of said lot™ (the Arehibald Me
Dougall grant) ““and distinguished by a line of road leading from
the house of said Avehibald MeDougall to the shore of Christmas
Island aforesaid.”” This house is located “*old house.”” The evi
dence shews that from the house to the publie road (erossing the
grant) there was but a path, but from the publie road, i.e., from
the shop to the shore, there was a cartway along this line.  The
expression ‘‘helow the road’ is thus explained

This cartway was a private road used by the owners of the
shop running along the castern line down to a landing place on
the shore and was used in conneetion with the landing and
shipping of articles for the purposes of these owners. There is
also occupation by the plaintiff proved of the land to the west
of this line produced to the shore.

I am satisfied that this occupation with the deeds which eer-
tainly gave colour of title to Michael and his successors consti
tute a title in the plaintiff which would enable him to maintain
this aection of trespass against the defendant

As 1 have pointed out the description of the grant goes to
the shore, and of the deeds from 1873 the northern boundary is
the ““waters of Bras d‘Or lake.”” So that if there has been any
change by the land gaining on the sea, as the defendant contends,

that aceretion would belong to the plaintiff in front of whose

land it has formed.

mon
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The defendant, however, pleaded this defenee also:
7. The defendant further says that the defendant is a tenant in com

mon with the plaintitl in the whole of the original grant to Archibald

McDougall as set forth in parvagraph 5 of the statement of claim

In par. 5 the plaintift unneeessarily alleged that he *‘is the
owner of the whole of the original grant to his grandfather
Archibald MeDougall with the exeeption and exelusion of the
seven acres herein deseribed.”™

At the trial, or in a brief sent in afterwards, the plaintiff con
in order to meet this defence of

tended among other things,
fore no action would lie, that there

tenaney in common and ther
was an ouster.  And the learned trial Judge held that there was
not an ouster and he gave judgment on that ground for the de
fendant. But it turns out that there was not a tenaney in
common in respeet at least to this loeus

The defendant is the son of Maleolm, who died about 1908
But Maleolm made a will.  In this will, after specifie hequests of

Jand, he made this devise:

All the residue of my lands wherever situate to my children

m, Mary Elizabeth and Sarah to be equally divided between

Tames
them. i.e.. exeluding the defendant Heetor

And in respeet to Heetor the only specific devise of land is
contained in par. 4 of the will, as follows:
1. To Heetor MeDougall one half of the lot below the road on which the

stores stand with one half the stores: also the lot containing thirty-two

acres on whieh he now resides with the lot adjoining it on the western side

eontaining forty-five acres; also the beach on the north side of the Grand
Narrows in the ecounty of Vietoria,

And this does not cover the land in dispute.  The one-half of
the lot below the road on which the stores stand constitutes the
7 acre lot.

It is proved by most satisfactory evidence that the locus is not
in the 7 aere lot, but is covered by the deeds to the plaintiff
And he himself says in eross-examination, p. 57:

vou got this sand, whether

Q. Would you be able to tell the Court where
on the T-acre lot or on the Island property? (Another grant.) AT can’t
positively say. Q. You eannot tell at this time if it was from the island
property or from the 7T-acre property that you took the sand A. 1 think

it was here “G"” because that is where you get the best sand,

McDot ean
v
MeDovasns
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G" is outside of the T-acre lot and of the island property

and is upon
the plaintif’s land, aceording to the plan M.A. used

in evidene

This disposes of the defence of tenaney in common of the
plaintiff and the defendant.  But there are other deseendants
of Archibald and of John and devisees of Maleolm, who might
set up a claim to a share of this land marked on the plan M.A
as “*D.J. MeDougall™ and **elaimed by D. J. MeDougall ™ and
would be entitled to a share of any damages

I am satisfied upon a perusal of the evidenee, some of which
I have already referred to, that the plaintiff has as against all
of these a good title under the Statute of Limitations, R.S.
N.S., eh. 167, sces. 10, 14, and 15

Some evidenee was given that between 50 and 60 years ago
Maleolm had a shop on the shore and that it was moved to the
locality of the present shop on the 7 aere lot. There is no doubt
about its existence or that it was moved. It was probably moved
to the 7 acre lot after the deed was obtained. But the defendant
contends that it was originally situated over on the land now
claimed by the plaintiff and the 7 aere lot went that far west.
But that, even if not disputed, affords no proof helpful in this
case. It may at that early period have been on Archibald’s land,
he being still alive, although oceupied by Maleolm as one of his
sons. It quite clearly was not on the 7 acre lot according to the
weight of the evidene The faet that sand was onee taken for
the Glebe House from this locus, or that the defendant at other
times took it, does not shew that any right existed in the publie
to take sand therefrom or tend to divest the plaintiff’'s title to the
locus.  The appeal must be allowed

In regard to damages the plaintiff has proved that hefore the
action was brought about 80 tons of sand were taken and up to
the trial about 420 tons more. At 50 cents, the maximum price
given by the defendant himself, this would make the damages
$250, and 1 think the plaintiff ought to have judgment for that

sum with costs of the action and appeal.

Appeal allowed with cosls
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GLOBE AND RUTGERS FIRE INS. CO, v. WETMORE AND CO. LTD.

Nora Seotia Supreme Cowrt, Graham, Cod . awd Russell. Drysdale, and
Ritehiv, Jd Way 15, 1915

1. PRINCIPAL AND AGENT (§ HH—30) —LIAginaey oF AGENT—DISOBEDIENCH

OF INSTRUCTIONS

An agent who disobeys the instructions of his principal is liable to
pay for any loss which in the ordinary comrse of things is the resnlt
of sueh disobedienes

2 INSURANCE (§ 1 D—22) —AGENTS—UNAUTHORIZED ACCEPTANCE OF RISK
~—LIABILITY OF AGENT,

An insurance agent who exceeds his authority in underwriting a
risk at a lower rate than that anthorized by the insurance company
will, in the event of loss, be liable to the ¢ mpany to the extent of th
loss it is made to pay

Davaces (§111T A 151 MEASURE OF-——BREACH OF AGENCY CONTRACT
ISSUING  POLICY  UNDER  UNAUTHORIZED  RATE-—LIABILITY  FOR
LOSS

In an action by an insurance company against their agent for issuing
vopoliey under an unauthorized rate, the proper measure of damages
s the loss the eompany is obliged to pay and not the difference be
tween the preminms at which the policy was issued and the rate at

which the risk would have been accepted
Arrean from the judgment of Finlayson, Co, (),

C. . Burchell, K.C'., for defendants. appellants.
B. W. Russell, for plaintiffs, respondents

The judgment of the Court was delivered by

Rrreme, J.:—The defendant company was the agent of the
plaintiff company, It is alleged that the defendant eompany
accepted a fire visk in violation of its instructions.  There was a
loss which the plaintifi company was obliged to pay, and this
action is brought to recover the amount so paid

The rule of law is elear that if an agent disobeys the instrue
tions of his principal he is liable to pay for any loss which in the
ordinary course of things is the result of such disobedience,
This is so well settled that it is unnecessary to say more than to
state the rule,

The liability of the defendants in this case depends entively
upon the true construetion of the correspondence, In all such
cases cach ease must depend on the partienlar language used. A
decision as to what is the proper construction of certain corres-
pondence is of no assistance in arviving at the proper construe
tion to be given to other and different corvespondence.  Auth

ority, however, is of importanee if it lays down a prineiple as to

323 n.LR,
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N.S how a certain elass of doeuments or correspondence is to be con
8. ( strued, as in this case, the authority from a prineipal to his 1
agent
GLOBE AND
":' ""'“ I'he much argued case of Ircland v, Livingstone, 1R, 5 111,
I‘ll.. - 305, 18 eited on behalf of the defendants as establishing a prin
W »'HM s © ple as to how an agent’s authority is to bhe construed and
Co. L does establish a prineiple At p. 416, Lord Chelmstford said
Rit 1 N\ " me that if ' v
] n h tn 1
f m £, it ' '
swincipal t ) ) ' '
m
I'o bring case withi s prineiple the terms of the |
ority must neertal I “equally eapable of eithe o1
struetion. When Lord Chelmsford uses the word **susceptible
this connection I understand him to mean { Iv and reasom
ihly suseeptibl Hi I not mean that language was to bhe to
b raise loubt
In Bowstead on Agen t p. 72, the rule is stated in s
8 tially the same term I quot
i f ) '
’ : . : . in bt B 10 bl
f ru v him i i
B} " | | ] " it 1wt ' n \
uly a i ) ustr . | and act in
Wits 1 t 1 inter il

I'he Court is not called upon to decide which of the two em
structions was intended by the prineipal, but the question for
decision is as to whether or not the correspondence is uneertai

equally eapable of two construetions, and fairly and reasonal
susceptible of the construetion which the defendants contend for
There is no objeet whatever in discussing the ambiguity in the
correspondence which gave rise to the litigation in Ireland
Livingstone, supra.  That the correspondence was reasonably
capable of two construetions is demonstrated by the faet that

there was so mueh difference of opinion among English Judges
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of high repute. 1 quote the correspondence upon which the re-
sult in this case must depend :

Sydney, NS, Apl, 24 13
Globe & Rutgers Ins. Co New York

What percentage it any of sehiedule of $200,000 covering bhuildings and

machinery Nova Seotia Car, Halifax, rate one ninety, attaching 26th will
you carry. Wire reply
Wervwore & Co
April 25th, 1913
Wotmore & ( Syidney. NS
Will carry ten per cent. schedule Nova Seotia Car, Halifax, rate two
wight three three not less
Groue & Bureess Foee Ixs, Co
April 25th, 1913
Messrs, Wetmore & Co., Sydney, NS

Your telegram of the 24th reevived

sking “what pereentage if any of
hedule of two hundred thousand eowvering buildings and machinery Nova
Seotia Car, Halifax, rate one ninety.” to which we replied *Will varry ten

per eent sehedule Nova Seotia Car, Halifax, rate two naught three thre

vate (2.083) and we will not write it for any less

This is the aver

than that rate, so if you have eommitted us for less than that rate cancel

Numerous letters have heen written, also t am of the I18th, regard

policies 7601389 Dom. Coal Company, which we ordored caneelled

I which yvou took ered i your February aceount We advised yvon

hat if they were not returned immediately that we wonld not allow you
it for the same in your February aceount,  Your office gives this offiee
iderable annoyanee in not answering correspondence or paying atten
to orders.  You have apparently overlooked the fact that the com
paany at least expeets veplies, and as we have reecived none up to date and
e not reecived the policies mentioned above, we must ask that von
reply to this letter at onee. There is no reason why vou should not answer
communication
Certainly if yon desire to be known as one of the good agents of the
Globe & Rutgers you shonld answer correspondence,  You will he kind
nongh to immediately reply to this letter. We do not eare to he com
pelled to write to yon again
Very truly yours
Vicr-PresmeNT

May 23rd, 1913

Messrs, Globe & Rutgers Ins, Co., New York
We
F3.000 on sehedule (building and machinery) of the Nova Seotia Car Works
if you will accept this risk
ent out with this line, e rate
15 190 per cent, which is the tariff rate fixed by the Board on April last
ce, covers on buildings and machinery only.

herewith enclosing daily report on poliey No. 74

054 covering

L. Halifax We will e very much obli

as we are anxions to help onr Halifax

The schedule, as you will no

a=
Do

Grone axn
Rurores

Fine Ixs
o
v,
Wervore &
Ce. Ln
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We are also enclosing poliey No. 760854 covering $2,000 on the Hac
matack Inn Co, cancelled from date of issue,  Our Halifax agent informs
us that upon « leratiom h I not to aceept this insurance as tl
Hackmatack Tnn Coo are not inoa very strong position financially

Also enclosing daily report on poliey No. 760216, covering $1.000 on
dwelling and furniture, John Robertson, Big Pond
Yours very truly

Wervore & Co. Lo,

May 27th, 1913

Mes Wetme | Lud., Sydn \.N
We have your favour of the 28rd enclosing daily report 760854 Noy
seotia Car Worl E5.000, rate 190, You were advised by telegram by u
what rate we wante n this risk and we will not take it at any less, an
ve want vou to eancel th poli ioonee We believe the rate e told
1 was 2.0

Very truly vours
NECRETARY

I am of opinion that the correspondence is not equally eap
able of two constructions and is*not fairly or reasonably sus
ceptible of the construetion for which the defendants contend
On the contrary the instructions, as I read them, are positive and
distinet and made the duty of the defendants elean

The defendants’ telegram of April 24, asks a specifie ques

tion, namely, what proportion of schedule of two hundred thon

sand covering buildings and machinery Nova Seotia Car at
Halifax at the rate of one ninety will you take? The reply is
speeific and definite, namely, ten per cent, at rate two nanght
three three, not less.  Next in order comes the letter of the plain
tiffs, dated April 25, which was sent as confirming the telegram
It contains this elause, **This is the average rate (2.033) and
we will not write for any less than that rate, so if you have com
mitted us for less than that rate caneel at onee

It is here if at all that the alleged ambiguity or want of
clearness comes in

The plaintiff company is a tavift company. That is to say, it
does not aceept risks at a less rate than the rate established for
that risk by the Nova Scotia Board of Underwriters, but it does

not necessarily accept risks at the tariff rate

Previously to the writing of this letter the Board had estah

lished a rate under which the different buildings and machinery

covered by this risk would work out at an average rate of 2,033
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and this is what is meant by the word ““average™ in this letter N.S.

But at the time when this letter was written, unknown to the S0

plaintiff, the Board had changed the tariff rate, so that the aver . I‘:f‘\\‘
Rureens
Fire Ins
at 1.90. o
From the use of the word “average' the defendants under

age rate for the property ineluded in this risk would work out

!
took to say if the company knew that the tarvift had been ehanged, “(‘.‘.“'p 'f‘., .
s0 that the average rate would work out at 1.90 their instruetions  po=

would not have been given. In this the defendants were mis i
taken, beeause the order to caneel came promptly and before the

loss.  Mr. Wetmore, as shewn by his affidavit, came to the errone
ous conelusion that his principals had made a mistake.  He
thought he knew better than they did what they ought to do
under the eireumstances.  So did My, Cheeseboro in Washington
Fire Ins. Co. v, Cheeseboro, 35 Fed. Rep. 477, but he had to pay
the loss.

In my opinion the defendants had no right to decide what the
plaintiffs ought to do in consequenee of the change in the tariff
Their duty was to do what they were told to do. From first to
last there was an unequivoeal refusal on the part of the plain
tiffs to be on the risk at a less rvate than 2,033, In the letter of
May 23 the defendants having effeeted the insuranee say :

We will be very much obliged if you will accept thi- rick as we are
mvions to help our Halifax agent out with this line
I have some doubt as to whether the defendants would have
written in this strain if at the time they thought the risk had
heen taken with full authority to take it.

In the view which 1 take of the correspondenee the defendants
must be held liable, and T think that the loss which the plaintiffs
have had to pay is the measure of damages.

In Bowstead on Ageney, at p. 178, it is said:

in an action by a principal against his agent

Ihe measure of damage
negligence or any other breach of duty by the agent in the course of the
\-

for

weney is the loss actually sustained by the principal, being sueh loss
in the ordinary course of things would naturally result, or such as under

the particular cireumstances the agent might reasonably have expected to

esult from such negligenee or breach of duty
It was contended that the plaintiffs would have aceepted the

risk at 2.033 and that, therefore, the measure of damages was
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not the loss, but the difference, between the premiums at 1.90
and 2.033

No authority was eited for this proposition I think it is
unsound. If the defendants had obeyed their instruetions the
risk would not have been covered.  The Lability of the plaintiffs

to the mmsured is the result of the disobedienee o

the plaintifis’
mstruetions

think, the loss is proper measure of damages

In my opinion the appeal should be dismissed with costs

Lppeal dismissed with cosls

LONDON GUARANTEE & ACCIDENT CO. v. |
McWILLIAMS

ENDERSON AND

/ 1. Cohen, tor plaintiffs
C. N, A Rogers, for defendant, MeWilliams

Ganr, o In this action the defendant MeWilliams moves,

special leave, for an order that the sum of $62.80, paid by
MeWilliams™ solicitors to the plaintiff’'s solieitors at the time
i serviee of an appointment f the examination of D. W
\lexander, manager of the plaintifit company, be set off against
certain costs payvable by MeWilliams to the plaintiffs, or that
the said sum of $62.80 he vepaid to the solicitors for MeWilliams
or for such other order as may scem just

It appears that on September 29th, 1914, an order for pro

pon MeWilliams'® solicitors and that an in

duetion was served

sufficient affidavit on produetion was filed. On June 12th, 1915
an order was made by the Referee for a further affidavit and an

appeal from that order was dismissed by Mr. Justice Prender

Al
A\l
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wast on 19th July, 1915, The costs payable by MeWilliams to the MAN.

plaintiffs were taxed at §78.69, KR
On June 21st, 1915, MeWilliams being desirous of examining —
X X & ) LoxpoN
A\lexander, agent for the plaintiffs, served an appointment for Guakasies
Alexander’s examination here in Winnipeg on the expiration of \“ﬁ_l\l
14 days as provided by rule 403, Alexander resides in Toronto Co

and MeWilliams' solieitors paid to the plaintiff’s solicitors the  1esnrsos

sum of %6280 as and for conduet money for Alexander. It AND
) . MceWn
appears, however, from other rules, especially rule 441, that TIAMS,

where a party or his agent is resident out of Manitoha, the

t,J

examination should take place where such party or agent resides
The mere fixing of 14 days as a limit would exelude the possi
bility of parties or their agents obeying the appointment if they
resided at any great distance,

Upon reeeipt of the appointment and the $62.50, the plain
1iff s solieitors, within a day or two thereafter, eame to the con
clusion that sueh a method of examination was not authorized
by the rules and they advised Alexander aceordingly.  Later on
when the question as to whether Alexander was properly examin
able under rule 403 was being litigated before the Referee, the
plaintiffs” solicitors sent the conduet money on to Alexander
at the same time notifying him that he was under no obligation to
attend.  The plaintiffs have demanded immediate payment by
MeWilliams of the said sum of $78.69 costs, and the plaintiffs’
solieitors have always refused to recognize any liability on the
nart of themselves or their elients to return the $62.80 or to
Hlow the said amount to be set off pro fanto against the costs
JI‘?I‘I\;”‘].

Mr. Cohen, on behalf of the plaintiffs, contends: that his
firm are only agents for Alexander and that the conduet money
belongs to Alexander, who is not a party to the action, whereas

in question helong to the plaintiffs.  He  points

out  that MeWilliams' solicitors, in making the payment
did so not under any mistake of faet, but under the mistake of
law and henee the money is not recoverable.  Mr. Rogers, on
hehalf of MeWilliams, argues that the conduet money was in
truth paid to the plaintiffs’ solicitors as sueh—not necessarily

to Alexander individually,
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It my decision in this case depended upon the general rule
relied upon by Mr. Cohen that moneys paid under mistake of law
cannot be recovered, there would be great foree in his contention ;
but this argument overlooks the faet that where such mistakes
are made by officers of the Court the general rule does not apply

In Er parte James, LR, 9 Ch, 609, a ereditor levied exeeution
on his debtor’s goods for a debt exceeding €50, and the sherift
seized and sold them.  The debtor filed a petition for liquidation
and served notice of it on the sheriff before the sale.  Befor
the expiration of 14 days after the sale the first meeting of the
ereditors was held, but no resolution was passed.  The sherifi
then, after the expiration of the 14 days, paid the proceeds of the
sale to the exeeution ereditor,  Afterwards a bankruptey petition
was filed by another ereditor, which stated the filing of the peti
tion for liquidation and the failure of the proeeedings, and the
debtor was adjudicated bankrupt under this petition The
trustee demanded the proceeds of the sale from the exeention
ereditor, who paid them to him, believing that he was legally en
titled to them: Held, that the Court had jurisdietion to relieve
against the mistake of law, and to order the money to he repaid
by the trustee to the exeention ereditor.  In delivering judgment
Sir W, M. James, L), says

With regard to the other point, that the money was voluntarily paid
to the trustee under a mistake of law, and not of fact, I think that the
principle that money paid under a mistake of law cannot be recovered
must not be pressed too far, and there are several eases in which the
Court of Chaneer o has held itself not bound strietly by it. | am of opinion
that a trustee in bankruptey is an oflicer of the Court He has inguisi
torial powers given him by the Court, and the Court regards him as it

officer, and he is to hold money in his hands upon trust for its equitable

distribution among the ereditors The Court, then, finding that he has

in his hands money which in equity belongs to some one else, onght to set

an example to the rld by paying it to the |

son really entitled to it

In my opinion the Court of Bankruptey ought to be as honest as other

Sce also Er parte Siiamonds, 16 Q.B.1D. 308; Re Brown,
D. 597 and Re Opera, Lid,, [1891] 2 Ch. 154,
In the present case the plaintiffs’ solicitors and MeWilliams'

solicitors were alike officer of the Court. It was MeWilliams’

2 ('h

solicitors, it is true. who mude the mistake; but the plaintifis’

solicitors speedily realized the mistake and eontinued to hold

2

th
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the moneys in question for many days after satisfying themselves
that such moneys had been paid to them by mistake., Further-
more, while the subjeet was being debated before the Referee and
had already been deeided in favour of Mr, Cohen's contentions
the money is then forwarded to Alexander, and it is seriously
argued to me that Alexander is to have the right to say whether
or not he will retain these moneys so paid by mistake to the
solicitors for the plaintifis without any liability on the part of
anybody to reimburse MeWilliams,

Mr. Cohen has argued that Alexander not being a party to
this action and not having interests identical with the plaintiffs
it is impossible to set off the moneys paid to him as against
costs payable to the plantiffs.

Under the cireumstances above set forth, I think I am en
titled to treat these moneys as still being in the hands of the
golicitors, for I am very sure that they were not rightfully paid
over to Alexander.  There is no difficulty that 1 ean see in set-
ting off the amount, namely, $62.80, pro tanto against the
$75.69. 1 understand the difference between the two figures has

already been paid over by MeWilliams® solicitors to the plain

tiffs” solicitors,

As regards costs the difficulty pointed out by Mr. Cohen
with respeet to identifying Alexander with the plaintiffs ap-
pears to be substantial. T cannot order Alexander to pay any
costs. and it would be a hardship upon the plaintiffs, who are

not and never were interested in the conduet money. I must,

therefore, diveet that the costs of this application be paid by the

plaintifts” solicitors, Motion granted.

Re JASPER LIQUOR CO. Ltd.
tberta Supreme Court, Beek, J. August 16, 1915

1. CORPORATIONS AND COMPANIES (§ VI F 2350 —L1QuinatioN I’

FERRED CLAIMS—RENT

A landlord has no preferved claim for past due rent distrained for
where the distress lien is not in effect at the date of the commence
ment of the winding-up proceedings
Arrnication for rent as preferred elaim.
H. k. Milner, for liquidator,
J. N. Serimgeour, for landlord.
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Beck, o This company was first put into voluntary liqui
dation under the Provineial Orvdinanee, eh. 13, 1903, 1st sess.,
and subsequently a winding-up order was made under the
Dominion Winding-up Aet, eh, 144, RS.C 1906, In the interval
the landlord distrained for rent, the money not bheing made In
fore the winding-up order

The question I have to deeide is whether the landlord has a
preferved elaim for the past-due vent distrained for. In Chown
Hardware Company, Lid. v, Delicatessen Ltd., 15 DGR, 502, 7

VLR 320, 1 staved proceedings in an action against a company

v ovoluntary liguidation and discharged a garnishee summons

issued before juc ent This was largely on the ground that
the company was subjeet to be placed in compulsory liquidation
under the Dominion Winding-up Aet, and that under see, 84 of

the latter Aet, the garnishee summons would be ineffeetive 1o

¢ the garnishing ereditor any priority I'hat seetion, hoy

mlike the provision in the English Aet (the Comp es Consol

dation Aet, 1908, sec. 211), which contains the word ** distress, " in
terferes only with a lien, elaim or privilege under vrit of
exceeution ‘memorial ol minnte of judgment tach
ment, garnishee order or other process or procecding I think
Ldistress for rent is not ineluded in the expression ““other pro
cess or procecdings } heing confined by the o jusdem generis
rale, inomy opinion, to process issuing from procecdings
taken in a Court, or at all events some judicial or quasi-judieial
tribunal I'he aet of distraining on behalf of a landlord is his
mdividual aet I'he faet of the rent being own of itself,
cates no i the ien is ereated only by distress Had the
distress been made betore the commencement of the voluntay

winding-up proceedings (see. 6) it is elear that the Court could
not displace the landlord’s lien thereby erveated.  And this not
withstanding the provisions of see 3 of the Dominion Aet, th

section being eontrolled by sec See the English cases dis

h ed.. p. 329 I'he distress
however, was made after the commencement of the winding-up

procecdings with the result, it seems to me that it was not eff'e

rente lien in favour of the landlord against the assets

of the company, and this by reason of see. 7, which provides

that
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Ihe following consequences shall ensue upon the commencement of the

windingup of a company under the anthority of the ordinance

,

' Subjeet to the provisions of see. 10 hereof.  (Wages) **the

| property of the company ™ (which eannot mean to interfere with
the negleet of the incumbraneers) **shall he applied in satisfae
tion of its liabilities pari passu.””

\ The lien of the landlord not having come into existenee at the
| date of the commencement of the winding-up proceedings |
think he can rank only as an ordinary ereditor

I think the Court would have had power under the Provin
| cial Aet, see. 22, sub-see. 2, to restrain the landlord from pro

ceeding with his distress, the word ** proeceding™ in that seetion

not being restrieted as it is in see. 84 of the Dominion Aet, had

it not been that an agreement was reached to submit the ques
tion to the deeision of a Judge
The law and praetice in such cases under the English Aet is

stated in coneise form in Foa, Landlord and Tenant, 5th ed., |

T el seq.

Under the eirenmstances set out in the statement of facts
before me 1 think the landlord is a ereditor of the company and
entitled to prove as an ordinary ereditor in the liguidation pro
codings.  There was privity between  the landlord and the
company. certainly T think privity of estate, probably, owing
to the conduet of the parties, privity by contraet,

Application dismissed

DUTTON v. CANADIAN NORTHERN R. CO.
Manitoba King's Beneh, Mathers, C.J. May 20, 1915
L Raeways (ST T -75) Oreramion  LACK  OF  SAFETY  APPLIANCES

Frurs
The Railway Aet, Can,, sec. 208, pl the onus on the railway
company of shewing that modern and efl t appliances were used on
the locomotive to prevent the sparks frone o me eausing fires in propert y
wlineent to the railway in order to elaim the henefit of the limitation
of 83,000, which i made applicable by that section in that contingeney
if the company has not otherwise been guilty of negligence

OreraTion — CoMBUSTINLES ON RIGHT OF WAY

Ramways (§ 1117
Frnes
Non-compliance with the requirements of see, 207 of the Railway \;|

Can., which requires the company to keep its right-of-way free from dead
dry grass and weeds and other unnecessary combustible matter is
negligenee on the part of the railway company

|Blue v. Red Mountain R. Co., [1900] A.C. 361, 9 Can. Ry. Cus. 10,
followed. |
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MAN. 3. Trvner (§ 1-3) ~R1GHTS OF PURCHASER—LIABILITY OF RAILWAY COMPANY
- FOR DESTRUCTION

K. B On a licensee under a timber license from the Department of the
PRESSS Interior making a sale of the logs to another who did the lumbering,

DUrroN the logs when cut became the personal property of the buyer and he has
v the right to maintain an action against a railway company through
CANADIAN whose negligence the same were destroyed while still on the limits
NORTHERN although such buyer had no assignment of the government license
R. Co. [Booth v. Melntyre, 31 U.C.C.P. 183, distinguished)

f. Trover (§ I—4)—Possessory RIGHTS —WRONGFUL TAKING— ACTION RY
DISSEISER
A person possessed of goods as his property has a good title ns against
every stranger and that one who takes them from him having no title
in himself, 15 a wrong doer and cannot defend himself by shewing that
there was title in some third person, for as against a wrong doer posses-
sion is title
Jeflries v. GW.R. Co., 5 El. & Bl 802; The Winkfield, (1902] P, 42
Glenwood Lumber Co. v. Phillips, [1904) A.C. 405, referred to.]

5. VeENUE (§ 1-T)— NEGLIGENCE—DESTRUCTION OF TIMBER— PLACE OF ACTION

An action for the negligent destruction by a fire of the plaintiff's

logs piled in readiness for transportation need not be brought in the

provinee in which the logs were situate, but may be brought in another
provinee in which the defendant company ecarries on business

[Tytler v. C.P.R., 26 AR. (Ont.), 467, followed. |

6. Ramways (§ T 775)—Fires —DESTRUCTION OF TIMBER
NEGLIGENCE
Where a timber license from the Department of the Interior stipu
lated that the licensee should dispose of the tree tops, branches and
other debris, of the lumbering operations in accordanee with the direc
tions of the Department, so as to minimize the danger of fire, but it is
not shewn that any directions were given by the Department in that
respect, the failure of the lumberman, eutting timber by virtue of such
license, to so dispose of the debris is not attributable to him ag col
tributory negligence in an action against the railway company for |h.~
destruction of his logs by fire eaused by sparks from the locomotive

CoNTRIBUTORY

7. Estorern § 1110 3—130) —INCONSISTENCY  IN  CLAIMS —ACTION  FOR
DESTRUCTION OF TIMBER—SWORN STATEMENT AS TO QUANTITY
Errect
A plaintiff suing a railway company for the value of logs eut in lumber-
ing operations and which had been set fire by sparks from a locomotive
of the railway line which ran through the timber limits, will, in the
absence of satisfactory evidence of mistake, be held to the statement
made in his sworn return to the Government agent of the number of
logs destroyed by the fire

Statement Action for the value of saw-logs, logging and camp outfit
destroyed by fire.
Hugh Phillips and €. S. A. Rogers, for plaintiffs,
0. H. Clark, K.C'., and €. W, Jackson, for defendants,

M, ks Maruers, CuJ.—The plaintiff sues for the value of certain

saw-logs, logging and camp outfit destroyed by fire on May 26,
1910, on timber berths Nos. 974 and 1597, located along the
Greenwood River, in the Provinece of Saskatchewan. Berth 974
consists of an oblong area three miles wide from east to west and

he
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cight miles long from north to south.  Berth 1597 consists of a
amaller area one and one-half miles wide by three miles long,
immediately north of 974, All the logs burned were at the time
of the fire either piled on landings on the banks of the Greenwood
River on berth 974, or on skidways in the woods ready to be
hauled to the landings. A portion of the logs had been cut on
1597, but these were placed on landings on 974,

The defendant’s line of raillway crosses berth 974 from east
to west about two and one-half miles from the southern end of the
berth.  The Greenwood River runs ahmost due south through the
centre of both berths, and enters the Red Deer River at the
southern end of 974
mill close to the Greenwood River, on the west side, and about

The plaintiffs had a saw-mill and planing-

one thousand vards south of the defendant’s railway line.  Con-
neeting these mills with the defendant’s railway is a spur track
built pursuant to an agreement entered into between the plaintifis
and defendant, which will be hereafter referred to. To the north
of the railway line, and on the other side of the river, were a
number of shacks occupied by the plaintiff’s employees, also a
store and barns. The station grounds laid out at this point is
named Greenbush, and the village formed by the plaintifi's
establishment also bore that name.  To the west of this colleetion
of shacks upwards of half a mile, and on the south side of the
railway, is the defendant’s section house.  There were no other
houses or buildings for several miles east or west.  The distance
from the plaintifi’s mill to the seetion house is about seven-tenths
of a mile.

The plaintiffil has been carrying on lumbering operations on
herth 974 since 1905, and on 1597 sinee February 10, 1910, His
method of operation was to cut the logs in the bush during the

winter season, and by means of sleighs and “sloops™ to bring
them to the Greenwood River, and there pile them on landings to
await the spring freshets, when they would be floated down the
river to the mill to be there sawn into lumber.

The first license to eut timber on berth 974 was issued to James
Shaw and Thomas Shaw, of Dauphin, Manitoba, several years
prior to the fire, and a renewal license was issued in their name
vearly thereafter up to and including the period from May 1,
1909, to May 1, 1910. On September 22, 1905, the plaintiff
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entered into an agreement with Shaw Brothers, the licensees, to
purchase all the spruce, tamarae and jackpine on this berth, the
plaintifi to do the lumbering.  The agreement gave the plaintiff
the option of paying a fixed price for all the timber on the limit, or,
in the alternative, of paying 81.75 per thousand feet, hoard
measure, for the lumber procured from it, and to comply with the
Government regulations with regard to the timber and to pay all
dues and ground rents payable to the Government on account of
the limit and the timber eut thereon,  The plaintiff eleeted to
buy on the latter terms, and he has earried out his agreement
with Shaw Bros. on this basis.  He has also paid all the ground
rents and dues payable to the Government in respeet of the logs
cut,

Berth 1597 was advertised for sale by the Government on
February 9, 1910, and was on that day bought by the plaintiff
for 83,210, On February 9, 1910, the plaintiff paid to the Crown
timber agent half the purchase price, viz., 81,605, and gave his
note for the other half due May 12, 1910, which note, with interest,
was paid upon the due date.  The plaintiff also paid, on February
9, 1910, the ground rent for one year from that date, amounting
to 823,60, and on August 13, 1910, he paid a further sum of $4.65,
covering the ground rent for the broken period from February 10,
1011, to April 30, 1911, On August 29, 1910, a license to cut
timber was issued to the plaintiff for the period from May 1, 1910,
to April 1, 1911, and on May 13. 1911, a renewal license was
issued for the period from May 1, 1911, to April 30, 1912, The
logs taken from berth 1597 were cut between February 9, 1910,
and May 1, 1910, a period for which no license was issued.  The
plaintiff. had, bowever, paid ground rent for that period, which
the Crown timber agent says was paid for the right to cut timber,
He had also paid half the purchase price, or bonus, agreed upon,
and had given his promissory note for the other half, which was
accepted by the responsible officer of the department.  Although
a license was not issued for the broken period between February
9, 1910, and April 30, 1910, the payment of the ground rent was
treaccd by the department as equivalent to a license, and the
plaintiff went into possession and took the logs with the full
knowledge and concurrence of the «Iﬁ-pnr;nu-m.

The plaintifi carried on lumbering operations on both berths
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during the winter of 1910, and at the close of that logging season
he had logs piled at three landings on the west side of the Green-
wood River, in addition to a number of logs on skidways in the
hush which the early break up of the winter prevented him
gotting to the landings.  The first landing, situate about one and
a half miles north of the railway track, sometimes referred to as
No. 1 and sometimes as No. 6, contained by aetual count five
thousand logs.  These logs were not of the 1909-10 cut; they
were eut and placed on the landing during the previous season,
but were not brought to the mill owing to the lowness of the water
in the river.  The next landing, referred to as No. 2, was 31 miles
north of No. 6, or 43 miles north of the track, At landing No. 2
the plaintiff’s witnesses say there were fifty thousand logs.  The
estimate of the defendant’s witnesses is that at this landing there
was burned logs which would have produced 2800000 feet of
lumber Allowing fifty feet of lumber per log, which defendant
cavs is a fair average, and according to the defendant’s estimate

there were 56,000 logs on this landing, or, 6,000 more than the

plaintiff elaims,  Landing No. 5 consisted of a series of skidways
extending over about 2y miles.  The official returns made by
the plaintiff to the Crown timber agent shews that at this landing
there were 38,708 logs taken from berth 974 and 22,885 taken from

herth 1597, or a total of 61,5

The plaintifi's record, compiled
from reports sent in by the sealers emiployed at this landing, shews
61,315 logs. Al logs at this landing were not burned.  The plain-
tiff’s estimate is that 30,000 logs were destroyed.  The de-
fendant’s timber cruisers estimate that the total loss by fire on
this landing was 525,000 feet, or 10,500 logs.  The plaintifi has,
however, furnished a piece of evidence which I aceept as more
reliable than estimates made by any of the witnesses at the trial,
On Deeember 31, 1910, the plaintifi made returns over his own
signature to the Crown timber agent of the number of logs of the
cut of 1909-10 on both berths which were burned in the May
preceding.  The return for 974 gives us burned 48,502, and for
1507, 14
ihout seven months after the fire, and are verified by the plaintifi’s

5, or a total of 6 These returns were prepared
affidavit.  The plaintifi was in a much better position then to
form a correet judgment as to the amount of his loss than he
is now. I therefore accept these returns as stating correctly the
number of logs destroyed.  To this number the 5,000 burned on
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landing No. 6, which were eut in 1908-9 and therefore not included
in the return, and the total is 68,387 logs. 1 therefore find that
the total number of logs burned was 68,387,

In addition to the logs there were camp building and outfit
destroyed, the value of which 1 fix at $1,000.

On May 23, 1910, the d
while working at a point about a mile west of the seetion-house,

fendant’s section-foreman, Hawkins,

observed a fire on the right-of-way of the railway on the south
side of the track.  He says a gravel train hauled by a locomotive
had just passed, that there was no fire before the train passed,
and there was a fire immediately afterwards.  When he first saw
the fire he was six or seven telegraph posts (of which there are 32
to the mile) distant from it.  Hawkins, with two assistants, went
at once by hand-car to the fire, It had then burned about twelve
feet.  They endeavoured to put it out, but did not suceeed.  The
wind was from the north, and the fire burned due south on berth
974.  They fought it until six o'clock that evening. It was then
half a mile south of the track, and although it had to a considerable
extent subsided it was not extinguished. The conclusion seems
to me irresistible that the fire which Hawkins saw was started by
sparks emitted from the defendant’s locomotive attached to the
gravel train spoken of by him. There was no other visible cause,
The season was very dry. At the point where the fire started the
locomotive was going up-grade, hauling a gravel train. It is
common knowledge that under such eircumstances a locomotive
All these facts justify the inference that sparks
emitted from that locomotive caused the fire: Farquharson v.
CPR,8DLR. & Kerr v. C.P.R., 12 D.L.R. 425, 49 Can.
S.C.R. 34, 14 D.L.R. 840, 16 D.L.R. 191.

time about two o'clock in the afternoon.

will emit sparks.

Hawkins places the
According to the de-
fendant’s records no train passed Greenbush about that time.
The train which, according to the defendant’s records, passed
through Greenbush closest to two o'clock on May 23 was a gravel
train with locomotive No. 139,  Hawkins’ evidence was taken on
commission on November 22, 1912, two years and a half after the
event.  He might very well be mistaken as to the hour when the
train passed and he first observed the fire, but he could not be
mistaken as to the fact that there was no fire before the train

passed and there was one immediately afterwards.  On May 26,
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three days later, a fire was observed to be burning south of the
wetion-house.  There was a high south-west wind, and in a short
time it was burning fiereely. It erossed the track to the north
and swept over the whole of berth 974 to the north of the track
and a considerable portion of 1597, It was this fire which con-
sumed the logs and other property for which the plaintiff sues. 1
find as a fact that the fire started on the right-of-way by the de-
fendant’s locomotive, and which burned about half a mile south
on that day, burned slowly eastward on the 24th and 25th, and
on the 26th, fanned by the south-west wind then prevailing,
travelled north, erossed the railway track in the vieinity of the
seetion=house, and did the damage complained of,

The section-foreman did not notify the plaintifi’s workmen
of the fire which started on May 23, and they had no knowledge
of its existence until the 26th, when it was bevond control

The defendant, in addition to several other defences, pleads
not guilty by statute, eiting see. 208 of the Railway Aet,  That
swetion simplifies the plaintifi’s proof in an action of this kind,
All he is required to do is to prove that his property swas damaged
by a fire started by a locomotive used by the defendant.  Having
done that the statute entitles him to a judgment for the full amount
of his damages. If, however, it is shewn that the defendant “used
modern and efficient appliances and has not otherwise been guilty
of negligenee,” plaintifi: can only recover 85,000, no matter how
great his damages have been.  The statute easts upon the com-
pany the onus of shewing that modern and efficient appliances
were used, and the first question is: has it discharged that onus?
The plaintifi’s evidence pointed to locomotive 139 as the one which
started the fire on May 23, The evidence shews that this par-
ticular locomotive was in the shops on May 5, 1910, and was found
to be “OK."” It was not in again until May 31, 1910. The
entry on that day is, “new netting door put in.”  This netting
door is part of the spark-

wresting apparatus.  The obvious

inference is that the netting-door was found to be defeetive and
was replaced by a new one. The defendant’s boiler inspector
attempted to get rid of this inference by stating that he had taken
out the door to permit a workman to enter for the purpose of fixing
some steam-pipes, and when he went to put it on again he found
it damaged by something having fallen on it after it had been
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taken out.  For this reason, he says, he put on a new door
He does not say what fell upon the door to damage it: and, more-
over, it is very singular that although, according to this witness
the steam-pipes alone were defeetive and required repair, the
record says nothing about repairs to steam-pipes, but mentions

only the new netting-door. I eannot aceept the evidenee of this
witness as satisfactorily accounting for the putting on of a new
netting-door. I believe the true explanation to be that the old
door was found to be defeetive and that is why the new door was
put in. 1 find, therefore, that the defendants have failed to shew
that they used efficient appliances to prevent the emission of
sparks.

Then, was the defendant company guilty of any other negli
genee?  The evidenee discloses that the right-of-way across the
timber berth No. 974 was covered with dead, dry grass, weeds
and other unnecessary combustible matter,  No attempt was
made by the company to comply with see. 297 of the Railway
Act, which requires it to “at all times maintain and keep its
right-of-way,”" free “from such matter.” The evidence proves
beyond question that the defendant had neglected this statutory
duty.  The fire originated in the combustible material which the
company unlawfully allowed to accumulate on its right-of-way
Before the enactment of see. 208 it was held to be common law
negligenee for a railway company to permit combustible material
to remain on ity right-of-way: Flannigan v. C.P.R., 17 O.R. 6
Rainville v. G.T.R., A.R. (Ont.) 242, 1 Can. Ry. Cas. 113
Under a general statute very similarly worded the same was held
in Schwartz v. Halifox & S.W. R. Co., 11 D.L.R. 790, 15 Can
Ry. Cas. 186, 47 Can. S.C.R. 590, That noncompliance with
the requirements of see

207 is negligence on the part of the com-
pany was held by the Privy Council in Blue v. Red Mountain R
Co., [1909] A.CL 361, 9 Can. Ry, Cas, 140, This issue must also
be found against the company.

The defendant company denies the plaintifi’s ownership of
the logs burned and therefore his right to recover damages for
their destruction. It is pointed out that the several licenses to
cut timber on berth 974 were issued in the name of Shaw Brothers,
and that although the timber dues and ground rent were paid to
the Government by the plaintiff the receipts therefor were issue |
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in the name of Shaw Brothers, the licensees, It is further pointed
out that a license cannot be assigned without the consent of the
Minister of the Interior, and that no such consent was ever
obtained.  The last license issued for this berth expired on
April 30, 1910, and the fire oceurred on May 26, 1910, The
license vested in Shaw Brothers, subjeet to the performance of the
conditions named therein, the right of property in the timber upon
this berth, and gave them the right to take and keep exclusive
possession of the land during its continuance.  Shaw Brothers
<old the timber to the plaintifi and gave him the right to enter
and take it.  All the conditions mentioned in the Ifeense, and the
regulations of the department, were complied with.  Although
no assignment of the license had been made to the plaintiff, the
officers of the Department of the Interior were well aware that
the lumbering operations upon this berth were being carried on
by him for his own benefit.  The defendants rely upon Booth v.
Velntyre, 31 C,
In that ease Booth, the licensee, had, as here, sold to one White

IN3, as shewing that the plaintiff has no title,

the right to take the timber, but the transfer to White was not
proved.  The action was for cutting and taking the standing
timber, and the Court held that Booth had a title to maintain the
action. It does not decide that White might not have maintained
an action against Melntyre for taking logs which he had eut and
skidded under his agreement with Booth, and therefore it is not
in point.  Shaw Brothers had a right to <ell the logs to the plain-

tiff. It ean make no difference that by the terms of the sale the

plaintiff was to do the lumbering. It may be that an action pf
trespass for injury to the standing timber could be brought by
Shaw Brothers, the licensees, alone, but the logs when cut beeame
the personal property of the plaintiff, and for their destruction he
has a right to maintain an action.

As to berth No. 1597, it is objeeted that the license period began
on May 1, 1910, and the logs claimed for were eut on this berth
before that date, i.e., from February 9, 1910, to April 30, 1910.
\ccording to the Crown timber office regulations every license
shall expire on April 30 next after it was gran® 1. The plaintiff
bought berth 1597 on February 9, 1910, and for the hroken period
between that date and April 30 the Crown timber agent aceepted
ground rent with the knowledge and intention that the plaintiff
should go into possession and commence cutting.
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The plaintiff was at the time of the fire lawfully in possession
of the logs burned, as owner. It is true the license for 974 had
not been renewed at the time of the fire, but the ground rent had
been paid for the yvear ending April 30, 1911, The plaintiff was
in oceupation of the berth and in actual possession of the destroyed
logs with the consent of the licensee and with the knowledge of
the officers of the Department of the Interior. The mills and
machinery erected on the limit were the property of the plaintiff,

* and they were being oceupied and operated exelusively by his

servants.  Possession, in itself, as I understand. the law, gives
R T g ¢

him a sufficient title as against a wrongdoer. In Jeffries v.

Great Western R. Co., 5 EL & Bl 802, Lord Campbell said:

I am of opinion that the law is that a person possessed of goods as his
property has a good title as against every stranger and that one who takes
them from him having no title in himself is a wrong doer and cannot defend
himself by shewing that there was title in some third person, for as against
a wrong doer possession is title,

In The Winkfield, [1902] P. 42, the Master of the Rolls said:

It is not open to the defendant heing a wrong doer to inquire into the
nature or limitations of the possessor’s right and unless it is competent for
him to do so the question of his relation to, or liability towards the true
owner cannot come into discussion at all and therefore as between those
two parties full damages have to be paid without any further inquiry.

Both of these quotations were cited with approval in Glenwood
Lumber Co. v. Phillips, [1904] A.C', at 410. The only party who
could dispute the plaintiff's title to the logs burned is the Crown,
The defendant cannot set up the jus tertii as a defence.

The defendant further contends, as to the logs eut on 1597,
that as these logs were brought on to and piled on 974 and were
there burned the defendants are not liable.  In support of this
objection counsel relies upon Fraser v. Pere Marquette, 18 O.L.R.
580, 9 Can. Ry. Cas. 308, There it was held that marsh hay cut
and baled at a distance from the railway and then brought and
piled on the property of another person along a siding of the
defendants  to await shipment did not come within ¢he term
“erops” as used in the statute as it then stood.  Since then the

section has been amended by substituting the words “any prop-
erty” for “crops, ete.” 1 think this objection also fails.

The next question raised by the defendants is as to the effeet
of the siding agreement before referred to. This agreement is

dated May 1, 1909, and is executed by the defendants as parties
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of the first part and by the plaintifi as party of the second part.
The essential parts of the agreement are as follows:

Whe
situate at Greenbush in the Provinee of Sas
of the company and desires to have a railway siding built connecting said
premises with the said railway on the terms hereinafter mentioned, which

18 the party of the second part is mentioned in o lumber business
atchewan, and near the railway

the railway company has agreed to:

Now therefore, it is hereby mutually agreed between the said parties
s follows:

1. The railway company covenants and agrees that the party of the

second part may construct a siding connecting with the said railway as
shewn on plan hereunto annexed, ete.

The annexed plan shews a spur track connecting at a point
on the railway, roughly speaking, about 900 feet east of the bridge
over the Greenwood River, and running south-west a distance
of about 3,000 feet to a point near the river.  This is the point
at which the plaintifi's mills were located.

Clause 6 of the siding agreement is as follows:

That the railway company shall not be  responsible  for any
damage or injury to the said siding or o the buildings, fences or
other  properly  whatsoever  of  the party of the second part, or of
any other person or persons whomsoever in or upon the said baldings
and  premises, by fire or spark  communicated Jrom any locomotie o
car of the railway company, or by any other cause, or for any other
injury which may be done to such buildings, fences, property or siding by
ny locomotive, ear or train of the railway company. or for any loss of
the contents of any car which may have been placed on the said siding for
the party of the second part, whether such damage, injury or loss he caused
by defeets in the plant or machinery of the railway company, or by the negli-
genee or default of its agent or employecs or otherwise howsocver;  and the
party of the second part will hold the railway company harmless against
Ul elaims of any person or persons whomsoever for damages or injuries to

or loss of any car or property which may be in or upon the said siding, build-
ings or premises; the assumption by the party of the seeond part of the risk
of such damage or loss and of the same being eaused by defeets in the plant
by the fault or negligence of its

or machinery of the railway company
wents or employees, is one of the considerations for the execution by the
railway company of this agreement, and such execution would not have
tuken place without such assumption. The party of the second part will
indemnify the railway company from all loss of or injury to any of its
property or the contents of any of its cars while in or upon any portion of
the said siding, buildings and premises, caused otherwise than by the
ligence of the railw
the second part will compensate the railway company for all loss or
damage caused to it or its plant or rolling stoek by any default of the party
of the second part in the performance of any of the conditions contained in

company, its agents or employees The party

ne

this agreement.

The contention of the defendant company is that, even if the
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logs destroyed were those of the plaintiff and the fire which

consumed them was started through the defendant’s negligenee,
the company is released from responsibility by the terms of this
clause of the agreement,

The railway line interseets berth 974 about 2!, miles from the
southern end.  About half way across the berth, or 115 miles
from each side, the plaintifi’s mills were loeated, a short distance
south of the railway. The agreement recites that the plaintiff is
interested in “a lumber business situate at Greenbush in the

Provinee of Saskatchewan and near the railway of the company,
and desires to have a railway siding connecting said premises
with the said railway.” The * premises”™ which it is desired to
connect with the railway is a lumber business situate af Greenbush
near the railway.  The plaintifi owned the mills, but he did not
own the timber berth erossed by the railway.  The title to the
berth was in Shaw Brothers,  The plaintifi’s only right as against
them was to cut and take the timber for his own benefit,  When
the trees were severed théy beeame his property, but not hefore.
Manifestly the “premises™ here referred to consists of the plain-

"< mills and their immediate surroundings, beeause, apart from
the eut logs, the plaintifit had title to nothing else.  When the
agreement speaks of “connecting said premises with the said
railway,” it could not have been in the contemplation of the
parties that the portion of the timber berth to the north of the
railway on the side remote from the mills was included in the term
premises.  Further, the premises referred to are deseribed as “at™
Greenbush “near” the railway.  The use of these terms is in-
consistent with an intention to inelude the whole timber berth
within the purview of the term “premises™ as used.
Clause No. 6 provides that the company

shall not be responsible for any damage or injury to the said siding, or to

the buildings, fences or other property whatsoever of the party of th

second part .. inor upon the said buildings and premises by fire or
« from any locomotive or ear of the raillway company
or by uny other cause, ete.

sparks communics

The company is not to be responsible for damage by fire
(1) to the siding; (2) to the buildings; (3) to the fences; (4) to
any other property whatsoever in or upon the “said buildings and
premises.” The tens “other property whatsoever™ is no doubt
wide enough to include the logs and camp outfit destroyed.  But
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the destroved property was not *“in or upon the said buildings and
premises,” and consequently the agreement does not, as 1 construe
it, exempt the company from responsibility for its loss

The further objeetions raised that the property destroyed
having been in the Provir ce of Saskatchewan, out of the jurisdie-
tion of this Court, this Court has no power to entertain this action
The action here is for the negligent destruction by fire of the
plaintifi’s property.  Such a cause of action is transitory and may
he maintained anywhere: Brereton v, PR 20 OR. 57 Tytler

C.P.R., 26 AR, (Ont,) 467.

It is lastly objected that the plaintiff was guilty of contributory
negligenee,  The negligence charged against the plaintifif i< that
he did not dispose of the tree-tops and branches in sueh a way as
to prevent as far as possible the danger of fire.  The license
requires the licensee to do this “in accordance with the directions

of the proper officers of the Department of the Interion The

evidenee does not diselose that any direetions were given biv any

officer of the Department of the Interior as to the disposition to
be made of “the tree-tops, branches and other debris o the
lumbering operations.”  As a faet, the tree-tops and branches

were not destroyed by the plaintift, hat were left on the ground

I'here is no evidence upon which 1 eould findd that the plaintii

method of dealing with the debris of his lombering operations

was not in accordanee with the directions of the officers of the
Department of the Interior. It is not possible, therefore, to hold
that the plaintifi was negligent in leaving these tops where I

did leave them. The enses eited in MaceNMur & Denison

Railway Aets, at 498, seem to shew that permitting inflanmmable
material to lie elose to the railway is not evidence of contributory
"’ii'll[4'|ll'l'

I am of opinion that the plaintift is entitled to a verdiet for
1 the damage he has sustained by the fir = previously stated
I think the plaintifi should, in the absence of satisfactory evidenee
ol mistake, be held to the statement made in his sworn return to
the Crown timber agent in December, 1910, of the number of logs
destroyed by the fire.  The evidenee given at the trial would, in
the absence of these statements, have convineed one that the
number of logs destroyed were greater than there given | have,

however, heard no evidence which convinees me that the plaintif)
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made any mistake when compiling these returns, and the prob-
abilities are that these returns made seven months after the
event were more correet than the recollections of the witnesses
speaking five years afterwards, 1 find, therefore, that the number
of logs of the cut of 1909-10 on berth 974 destroyed by the fire
were A8502. Of those eut on 1597 during the same period there
were TSRS destroyed,  In addition there were destroyed at
landing No. 6 of the eut of 1908-9, 5,000 logs, making a total of
68,387 logs destroyed,

The result of the plaintifi’s operations shews that 1,000 feet
of lumber was obtained from every 216 logs.  The defendant’s
estimate of the number of logs required to produce 1,000 feet
was slightly more favourable to the plaintiff.  Aceepting the
plaintifi’s figures as correet, the 68,387 logs would have produced
3,161,431 feet of lumber,  The value of this lumber on the landings
wias 813,04 per thousand feet,  According to the plaintifi - evi-
denee 10,500 of the logs destroyed were on skidways in the bush,
The cost of delivering these logs on the landings was placed at 81
per thousand feet.  These 10,500 logs contained 486,111 feet of
lumber

The 5,000 logs of the eut of 1908-0 were not as valuable as the
other logs, having been to some extent damaged by worms, 1
estimate the value of the lumber from these logs at £10 per thou-
sand feet,

The plaintiff’s loss T find to be as follows: 2,443,842 feet of
lumber worth S13.04 per M., 486,111 feet of Tumber worth $12.04
per Mo 231481 feet (5,000 logs) of lumber worth $10 per M.
This totals an a nount slightly in exeess of $40,000, to which must
he added $S1,000 for camp outfit, making a total of $11,000.

There will be a verdiet for the plaintiff for 41,000 and costs
of suit.  The action was of unusual importance and difficulty,
and I therefore direet that costs ought to be taxed without regard
to the statutory limit of 8300, There will also be a fiat for costs
of examination for discovery.

Judgment for plaintiff.
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POWELL v. CROW'S NEST PASS COAL CO.
British Columbia Suprewe Court, Macdonald, J. July 12, 1915
I MASTER AND SERVANT (§ V340 —WORKMEN'S COMPENSATION — SERIOUS

NEGLECT OF SERVANT—AFTER CONDUCT
)

See, 2 (e of the Workmen's Compensation Act (B.C refers to the
exemption from Hability through an injury to a workman attributable
to his serious toat the time of the aceident, and does not apply
to the after-conduct of the injured in his negleet to treat the injuries
ststained

2OMASTER AND SERVANT (8 V000 —WORKMEN'S COMPENSATION - INJ1RY
10 EYE=—AGGEAVATION — INJURED'S NEGLECT TO TREAT
I'he negleet of an injured servant to treat an injury to his eye does
not affeet the lability of the employer, unless it has ated the
injury so, that the condition of the injured is no longer due to the
injury eansed by the aceident, but arises from the negleet or unreason
able conduet of the injured

Lo MASTER AND SERVANY §V 310 - WorKMEN'S CovmprasaTion - Fisn
INGS OF ARBITRATOR— REVIEW
e Workmen's Compensation Aet (B only enables the arbitra
tor to state a case for a decision on o gquestion of law, amd where the
arbitrator finds only upon the facts his Andings are not open to review,
unless there is no evidenee to support them
| Armstrong v, 8t Eugene, 13 B.C.R. 385 Fer
IR, 25, referred o]

v, tiveen, [ 1901)

Staren ease under the Workmen's Compensation Aet
N. N, Taylor, K. for applicant

W. N, Lawe, for respondent.

Macooxarn, JoThis is a special case submitted for deei
sion by His Honour Judge Thompson, acting as an arbitrator
under the Workmen's Compensation  Aet It appears that
Frank Powell, the applicant, in the course of his employment
with the respondent company was injured by a pieee of coal
striking him in the eye. He was treated for his injury by the

doctor employed by the Union to attend on workmen comployed

by sueh company.  The

wtor treated him for three days at his
ffice, though the applicant says that there were only two visits
for that purpose.  This contradietion is immaterial however
The faet is that cither from the second or third day the appli
cant did not attend at the doctor’s office until the ninth day after
the aceldent.  In the meantime the cornea of the eve had be

come so diseased that the eyesight could not be saved, so that the

ipplicant has permanently lost the use of one eve, and is in

danger of losing the sight of the other,  He is quite unable to

Statement.
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work.  The respondent company paid compensation for a time
and then ecased paying some cight months after the aceident,
taking the ground that their lability had ccased.  The arbitra-
tor found that the aceident arose out of or in the course of the
applicant’s employment and was not eaused by his serious and
wilful misconduet, or serious negleet,  Assuming that, in any
event, the injury would have incapaeitated the applicant from
work for more than two weeks, then the respondents beeame
liable to pay compensation under the Aet on account of the
aceident.  The question is to what extent did such liability exist,
Had the lLiability terminated at the time when the respondents
chjeeted to make payment of further compensation ! Counsel
for the respondents admitted in his argument that the onus
rested upon the employer of shewing sueh a break in the ehain
of eausation as would relieve the employer from further lability.
The doctor was engaged by the applicant and not by the re-
spondents, 1t is found that he helieved that the applicant wounld
come to his office for treatment while the applicant, on the eon
trary, believed that the doetor would attend at the applicant’s
house.  Then there is the finding of the arbiteator that **had
the treatment continued the eye would, in a short time, have
healed, and  the applicant been able to resume his work,™
also, “that the man's present condition is owing to the non-
treatment of the eye anrang the six days when he did not visit
the doetor.” There is the further finding that the mistake
which resulted in non-treatment arose out of a misunderstand-
ing between the doetor and the applicant and the applicant was
guilty of “serious negleet in not attending upon the doetor at
his office.”” The questions then submitted are as follows:

Ca) Am T oright in applying the provisions of the Aet as to serions
negleet to the after-comduet of the applicant

With referenee to this question | do not think that the words
Sserions negleet " in subesee, (0), sees 2 of the et apply to the
after conduet of an applicant.  They refer to the exemption
from lability through an injury to a workman attributable to
his serious negleet at the time of the aceident, so this question
should be answered in the negative,

The other questions submitted are:
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(b Is there any evidence to support my findings that the applicant’s

B.C

present condition is owing to the non-treatment during the six days when

b |
the doctor did not attend upon him
(o) Is there any evidence to support my findings that the applicant was PowrLL |
guilty of serious negleet as to the treatment of his wye? "
’ " " . . Crow's Nesg
When this matter first came before me as a stated ease, it PAnS
was agreed by both counsel engaged that the questions then 0¥ 10
submitted did not fully cover the points that were apparently  Macdod g

intended to be dealt with,  The stated case as submitted was

consequently referved back to the arbitrator with certain divee

tions as to supplementing his findings.  These directions have

not been fully complied with; but 1 think it better to deal with

this important and long delayed matter on the material now

before me,

The applicant had come for treatment to the doetor’s offie

and with such a delicate organ as the eye one eannot assuni

that he woultl not be greatly coneerned as to its condition and

means to be taken for its cure, The arbitrator has found, how

ever, that he misunderstood the doetor’s diveetions: that ther

was a mutual misunderstanding, resulting in non-treatment for

the period mentioned. 0 sueh non-treatment coaused the de

plorable loss of the eye, then the negleet on the part of the appli

cant to attend the doctor was servious,  Subjeet to this qualifica

tion, 1 think there was evidenee to support the finding of the

ihiteator in question (¢ and it should he answered in the

ifivmative.  Sueh aetion or negleet of the applicant does not

iffeet the liability of the employer unless it has agaravated the

wjnry so that the eondition of the applicant is no longer di

to the injury eaused by the aceident, bhut arises from sueh neg

et or unreasonable conduet on his part. Even if the arbitea

tor had found that the chain of eausation from the aecident was

hroken by negleet of the doetor, 1 do not think this would affeet

the question.  The employer is not responsible for the actions

of the doetor engaged by the workman: Vide Humber Towing
Co. v. Barclay, 5 B.W.C, Cases, 142 at 143, Cozens-Hardy
MR

In this ease we have been

kel by My, Owen to say not only that the

< of the aet for personal injury by aceident

mployer is liable in the w

wrising out of and in the conrse of the employment, bat that

surver of the medical man, the chemist, and the nurse who attended the
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man, and is lable in the event of any of them being guilty of gross negli-
genee, which gross negligence might be found as a fact to be the real
cause of the disability at the time the matter came before the County
Court Judge.

It thus follows that the answer to question (b) determines
whether the finding referred to in question (¢) has any bearing
upon the respondent’s liablity. To put it shortly—if the appli-
cant would, as a result of the aceident, have lost his eyesight,
even though treated during the interval, then it is immaterial
whether the applicant was negleetful or unreasonable, or not.
As in Humber v, Barclay, supra, the issue here is as to whether
the applicant’s present condition was due to the original acei-
dent or to his subsequent negligenee, or that of the doctor.
The onus of shewing that the subsequent negleet brought about
stuch condition rests upon the respondents.

There was an aceident, and it is for the employers to shew that some
thing has happened, the result of which is that th
not due to the accident.  The burden is upon the employers to break the
chain of cansation.  In a case like this it seems to me that it is impos
sible for this Court to say there was not evidence upon which the learned
County Court Judge was entitled to say that the burden of proof was not
discharged. that the original liability arising from the aceident remained
upon the employers, and that the workman was therefore entitled to com
pensation,

Cozens-Hardy, M.R., in Marshall v. Orient Steam Nav. Co.,
119101 1 K.B. 79, at 83, Fletcher Moulton, L.J.S.C. at p. 85:

I was not throwing any doubt on its being necessary to shew that the
continued incapacity was due to this unreasonableness,  That was taken
for granted throughout onr judgments. Al that 1 was pointing out was
that the reasonableness i< not the abstract veasonableness of the opera
tion, but the reasonablencss of the conduet of the man,  For these reasons
I am of opinion that this case is tely covered by authority, Primi
facie the accident was the canse of 1 oss of the finger. I the owners
could have shewn that the loss of the finger was not due t) the aceident,
but was due to the unreasonableness of the man in refusing to submit to
the operation—a  refusal found to be unreasonable—they  would have
sueceeded, but they have failed to prove that,

Here the arbitrator has found that the present condition of
the applicant is owing to the non-treatment of the eve. If such
finding be sustained, then the onus east upon the vespondents
has been discharged and it is freed from further liability. This
is a question of fact. Under the English Aet the Court ean deal
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with questions of faet and also mixed questions of law and faet.
It is elear that where the arbitrator finds only upon the faets
his finding is not open to review, unless there was no evidence
to support such finding: Ferguson v, Green, [1901] 1 K.B. 25,
The British Columbia Aet only enables the arbitrator to state

a case for a decision on a question of law, so the matter must be

considered in the light of the distinetion between the two aets,
The arbitrator not only finds the facts but also the proper n-
ferences to be drawn therefrom: Armstrong v. St Eugene, 13
B.C.R. 385, It is necessary for the applicant to shew that the
finding in this question was wrong as a matter of law: in other
words, that the arbitrator, without any faets or proper infer-
ences from fully established faets, found that the non-treatment
of the eye brought about its destruetion. My attention has been
drawn to eertain portions of the evidenee in support of the eon-
tention that such a result oceurred. 1 will not deal fully with
such evidenee but only that portion of the doctor’s which seems
most pertinent,  After referring to the treatment during the
first visit of the applicant and the instructions given for bath-
ing and other applications, he then speaks of the condition of
the eve at the time of the second visit :

Q. Did he come back Ao Yes, he came baek and the uleer looked de
cidedly better and T was very much pleased with it

Q. Did yon treat it the next day A, Yes, T oapplied the iodine next
day,  Did not have to eurette, On toe thivd day it was healing ravidly

looking as if it would be nearly healed in two or three more days

The doetor then stated that he was quite positive that he told
the applicant as to coming back the next day.  The misunder-
standing, already referved to, oceurred, so that the treatment
deemed necessary by the doctor did not continue.  The follow-
mg ]I’lli('.’ll'-\:

Q. What was your opinion, doctor, on the third day as to the nature
of his injury, its probable duration, A 1 was very pleased indecd, beeanse

if there is one thing 1 do dread it is spreading out of the cornea. 11 it
Keeps on spreading you eannot get hold of it

He then referred to the lapse of time and that the applicant
did not come to his office for about a week. He then found that
he had an abscess in the eornea and if it healed he would never
have sight in that eve again.  He found fault with the appli-
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cant who could not speak English, and direeted his conversation
to the seeretary of the Union (Burrell) who was present, and
said i—

It is o tervible thing, that man has lost his eyesight, and it seemed to
me an awful thing because so unneeessary.

These words are stated as they appear in the evidenee, hut
it is to be noted that the latter portion eould be treated more
as a statement of the doetor then being made to the arbitrator
than as something he had mentioned to Burrell.  The evidenee
shews that the applicant was admitted to the hospital but all
efforts to save the exe proved fraitless.  Beaving in mind that
the onus rested upon the respondents of satisfying the arbitrator

that the non-treatment had the effeet indicated, T might have

come to a different conclusion.  He was, however, the tribunal

appointed to decide the matter.  Applying even the test in-
variably adopted with respeet to juries 1 cannot say that his
finding was wrong in the sense that as a reasonable man he
should have decided otherwise, In considering an arbitrator’s
finding Lord Loreburn, in Lendrum v. Ayr Steam Shipping Co.,
[1914] 84 L.J.P.C. 1, said:

When the question is whether or not an arbitrator as a reasonable man

find that in some inst

conld arvive at a partieular conclusion. |
Courts have held that he could not, while some of the Judges have actually
agreed to the conclusion I shall always be slow to say that no

reasonable person could think differently from myself.
Under these eiveumstances I do not think the finding of the
arbiteator should be disturbed and question (b) should be

answered in the affirmative.  The respondents are entitled to

their costs, Case dismissed,

BIG VALLEY COLLIERIES v. MacKINNON.

\berta Supreme Court, Hyndman, J. August 16, 1915,

1. MINES AND MINERALS (§ 11 A—28) —FORFEITURE OF COAL LEASE —IN-
VALID NOTICE—INACCURATE DATE,

Forfeitures are regarded with disfavour by the Courts and their
upholding will be avoided even for trifling reasons: therefore an in
aceuracy in the reference to the date of a lease is suflicient to invali
date the notice of forfeiture,

Avrricamion for a declaration of forfeiture,
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0. M. Biggar, K.C'., for appellant.
N. E. Bolton, for vespondent,

Hyxpmax, J.: 1 have come to the conelusion that this appli-
cation ought to be dismissed on the ground that the notice of

May 27,

orities seem to be to the effeet that the Courts do not look with
favour upon forfeitures and will take advantage of even trifling
reasons 1o avoid upholding them.

In this ease there ave several errors in the notice referved to,

namely: (1) The date of the lease is stated to be January 11,
1915, whereas it should have been Januarvy 8, 1915, (2) The
names of the parties to the lease are stated to be between Big
Valley Collieries Ltd. and Hugh G, MacKinnon and Consumers’
Co-operative Coal Co, Ltd., instead of between Big Valley ol

lieries Lad, and Hugh G, MaceKinnon, 3 The notiee elaims

payment for royalty from January 11, to the end of Apvril
whercas, under the provisions of the lease, the voyalties ave pay
able on the 10th day of each month, not at the end of each
month.  The lease further goes on to state that the **Big Valley
Conl Co. Ltd.”" will, at the expiration of one ealendar month,
ete, determine this demise of the property deseribed in the
above-mentioned lease, the “*Big Valley Coal Co. Ltd.™ evid
ently being intended to vefer to Big Valley Collieries Ltd

In Johnson v. Lyttles Tron Agency (IST7), 5 Ch.D, 687,
James, L., at 694, says:

It was the established rule of the Court of Chaneery and of the Courts
of Common Law that no forfeiture of property conld be made unless every
condition precedent had been strietly and literally complied with, A very
little inncenrney is as fatal as the greatest

Here the notice is inaccurate. It is therefore bad, and the
forfeiture is invalid.  This case is stated as being the law by
Stevling, J.. in Jackson v, Novthampton  Strect Tramways
(I1887), 55 L.T. 91, in which he says:

As 1 oread the law in Johnson v, Lyttles Tron Agenei, in order that the
Jo

condition required by the statute or contraet should be strietly complied

notiee may be m the hasis of a forfeiture it is necessary that every

with, That was a ease of the forfeiture of shares under the Companies

Act. 1862, and in that case, as in this, the notice claimed too much

And further on in the judgment he sayvs:
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Well then, if in order to produce a forfeiture every condition must be
strietly and literally complied with, the question | must put to myself is,
is this notice an accurate notice.  The question is not whether the parties
have understood or have misunderstood it. 1 have come to the conclusion
that this notice is vot aceurate. | am, therefore, of opinion that it is not

a notice which can be relied on for a forfeiture.

In the case of Great West Lumber Co. v, Wilkins, 1 ALR.
155, the notice of cancellation of the agreement for sale errone-
ously stated it to be Maveh 14, 1906, instead of March 12, 1906,
There were other reasons why Beek, o, decided against the valid-
ity of the notiee, but, on this particular point, he says, p. 161 :—

I think, too. that the inaccuracy in the reference to the date of the

agreement is suflicient to invalidate the notice,

On the authority, therefore, of the above cases 1 hold that
the notiee given by the Big Valley Collieries Ltd., dated May
27, 1915, being inaccurate as above mentioned, is invalid. The
application is therefore dismissed with costs,

Application dismissed.

CAN. NORTHERN EXPRESS CO. v. TOWN OF ROSTHERN.
CAN. NORTHERN TELEGRAPH CO. v. TOWN OF ROSTHERN.
Naskatehewan Suprewe Courct, Hawltain, CJ,. Lamont, and Mekay. JJ.
July 15, 1915
1o Taxes (§ U 156) —CoRPORATION TAN—DBUSINESS 10X —SIMILARITY,
See. I8 of the Corporation Taxation Aet (Sask.) prohibiting  the

imposition of any similar tax on any company or corporation paying
y

the corporation tax, has no reference to an assessment of a compa
for a business tax

| Duminion Express Coo v, City of Regina, 4 S.LR. 34: Dominion
Express Co, v, City of /frvvm/uu‘ 20 Man. LR, 304, referred to,]

20 Taxes (U D165 ) —RECOVERY  MACK—OVER ASSESSMENT— MobE OF
ORIECTION,

Where a municipality has the right under statute to impose a tax,
and the person assessed in respeet thereof does not appeal against
the quantum of the ment, he eannot in an action to recover the
taxes which he was compelled to pay, be heard to say that he was

over-assessed
B0 Taxes (§HT B2 133) ~ ASSESSMENT AND VALUATION—EXPRESS  AND
TELEPHONE COMPANIES — FINANCIAL INSTITUTIONS,
Neither an express nor a telegraph company can be classed as “a
bank, loan company or fi al institution” within the meaning of
2 (2) of the Towns Act (Sask.), providing the mode of their
sment for taxation,

WSS

Arrean by the plaintiff from the Distriet Court Judge in

an action for taxes,

.
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J. N, Fish, K.C'., for appellants.

H. V. Bigelow, K.C., for respondent, <0
The judgment of the Court was delivered by CANAIMAN
NORTHERN
LaMONT, J.:—This action was brought by the appellants  Fyreess
o

against the Town of Rosthern for $219.34, being the amount of '
Tow N O

taxes paid by the appellants, under protest, in respeet of the 000
“husiness assessment tax” levied against the appellants in the -
Lot J,

vears 1911, 1912, and 1913

The appellants were doing business in the town in cach of
these years. Their respective husinesses were carvied on in the
station building of the Canadian Northern Railway Company,
and the agent of the railway company was also the agent of and
carrvied on the business of hoth appellant companies

In the year 1911, the Telegraph Company was assessed for
208 square feet of floor space at #3 per foot, making an assess

v ment of #1664, on which the taxes, including a penalty,

amounted to $21.57.  The assessment voll for 1912 shews an
assessment against the Telegraph Company of #8624 which,
according to a business assessment book kept by the town, was
made up by alloting 208 square it. to the telegraph business and
120 square ft. to the express, both at 8 per foot, and 1,200
square ft. to freight at $5 per foot.  The taxes on this assess

ment amounted to $142.29,

In 1911 and 1912 the Express Company was not assessed,
In 1913 both companies were assessed @ the Telegraph Company
for #7050, being 50 square 1. at 15 per foot, and the Express
Company for $£1,500 being 100 square ft. at $15 per foot. Tl

amount of taxes levied against the Telegraph Company in 1913

was $13.50, and against the Express Company $27

To the Express Company's taxes were added the arrears
which had, in 1911 and 1912, been levied against the Telegraph
Company. This is elearly an ervor, these aveears should have
heen added to the Telegraph Company’'s taxes

Neither of the appellant ecompanies ever appealed to the
Court of Revision against the assessment made.  The action was
tried before the Judge of the Distriet Court, who gave Judg-
ment in favour of the appellants for $106.66: heing the taxes
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levied against the Telegraph Company in 1912, in respeet of
1,200 square feet allotted to its freight business, as the business
of handling freight clearly belonged to the rvailway company
which was not assessable.

In other respeets he confirmed the taxes levied by the town.
but without costs to either party.  From that decision the appel-
lants now appeal.

For the appellants it is contended that the imposition of the
business tax is illegal, beeause: 1st. It is a similar tax to that
imposed by the Corporation Taxation Aet, and 2nd. Even if it
is not a similar tax, that. so far as the Telegraph Company is
coneerncd, the only tax to whieh it is liable is a speeifie franchise
tax, not a business tax,

(1), See. 18 of the Corporation Taxation Aet veads as fol-
lows : '

18, Where o company or corporatiom pays the tax by this Aet imposed

roeolleeted

no similar tax shall be impose by any municipality in this
provinee and no company made lable to taxation by this Act nor any of

its agents shall require any license, authorization or permit of any muni

cipality for doing business in the municipality or for establishing agencies

therein

For the reasons given by my brother Newlands in Dominion
Erpress Coo v, City of Begina, 4 SR, 34 and by the Manitoba
Court of Appeal in Dominion Erpress Co. v, City of Brandon,
20 Man. LR, 304, 1 am of the opinion the business tax imposed
upon the appellants is not similar to the tax imposed by the
Corporation Taxation Aet.

(2). See. 169, sub-see, 37 of the Towns Aet reads as fol-

lows: The couneil of every town may pass by-laws for:

(37

anting any special franchise subject o sueh regulations as
the comneil may make and subject to the ratifieation of the bhydaw by two
th

s voti

thirds of the bur

moas hereinafter provided, but no such

inl franchise shall be g

S

|

ted for a longer perviod than ten years

.. 302, sub-see. 4 provides that :—

(41, The owner of a specitiec franchise shall not be assessed in respeet of
business or ineome, but in addition to and assessment on land  shall he
assessed for the actual cost of the plant and apparatus less a reasonable
deduetion for depreciation

In my opinion, the speeial franchise referred to in sub-see.
(4) is a special franchise granted by the town, and has no refer-
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lature. The town had, therefore, the right to assess both appel-
lant companies for the business tax.  Whether the assessment
should have been a joint or a separate assessment, or whether

either company was

essed for too large a oor space, we need
not consider; if the appellants had any complaints in these re-

spects they could have appealed against the assessment. Where

the town has, under the Aet, the right to impose the tax, which,
in faet, it did impose, and the person assessed in respeet therend
does not appeal against the quanfum of the assessment, he ean
not in an action to recover the taxes which he was compelled
to pay, be heard to say that he was over-assessed

So far as the taxes imposed upon the Telegraph Co.in 1911
and 1912 are concerned, in my opinion they were validly im
posed.  The only objeetion that ean now be raised to the taxes
imposed in 1913 is that the town assessed hoth companies at 15
per square ft

See. 302, sub-see. 2 reads

The mode of assessing businesses shall be as follows,  The assessor shall
fix o rate per square foot for the floor space of sueh building or
part thereof used for b T poses el may fix a difterent
rate for different classes of business such rate shall not exeesd
B8 per square foot, exeept in case of hanks, loan companies, and other
finaneial institutions. in which cases sueh rate <hall not exeesd #1353 per

square foot,

Neither of the appellant companies can be elassed as “‘a
bank, loan company or finaneial institution,”” and therefore the
town had no authority to assess them at more than $5 per foot
Having fixed the floor space used by the appellants at 50 and
100 square ft. respectively, and they not having appealed against
that allotment, it must stand: but, as the town had no statutory
authority for imposing a rvate against the appellants of more
than $8 per square foot, the assessment in exeess of that is illegal
and eannot be supported, and the taxes paid in respeet of such
excess, which, as 1 figure it amounts to $15.90, should he re-

turned to the appellants

The appeal should, therefore, be allowed, and the judgment

of the Court below varied by inereasing the amount awarded to
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the appellants by the sum of $18.90. As, however, this point
was not argued before us, no costs of appeal should be allowed.

For the appellants it was also contended that, as they had
sueceeded in the Court below, the learned trial Judge should
have awarded them the costs of the action. Costs were refused
to them because the only point upon which they succeeded was
in respect of an assessment for freight business, which was
clearly no concern of ecither of the appellants and which would
have been struck out had they appealed to the Court of Revi-
sion. As a matter of faet, they having been assessed for 1,200
square ft. and not having appealed therefrom, I am of opinion
that they might have been held liable for the taxes, for, as I have
already pointed out, where the town has the right to make the
assessment on which the taxes are based, an over-assessment
must be appealed against or the person assessed is liable for the
taxes levied in respect thereof. As, however, the trial Judge
relieved the appellants of these taxes, and there is no appeal
against that finding by the town, it should stand; but so far as
the costs of the aetion are concerned, the trial Judge, in my
opinion, exercised a wise diseretion.

Judgment varied.

SPROULE v. ISMAN.

Naskatehean Supreme Court. Newlands, Brown and Elieood, JJ.
July 15, 1915,

1. Coxtracts (§ 111 C 1—215) —VALIDITY—DBIASING MIND OF PURCHASER—
CORRUPT ACT,

An agreement to pay a sum of money for biasing the mind of a
prospective purchaser to accept the bargain is a corrupt act and un-
enforeeahle,

| Wyburd v, Stanton, 4 Esp, 179; Harrington v. Vietoria Graving
Dock Co., 3 Q.I.D. 549, followed. ]

Arrean from judgment for defendant.
P. H. Gordon, for appellant.
Vrooman, for respondent.

The judgment of the Court was delivered by

Erwoon, J.:—The appellant brings this action as assignee
of one Dorset, herginafter referred to.
The evidence shews that the defendant had, through a real
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estate dealer in Winnipeg, entered into an agreement with one
Yandt for the sale to Yandt of the King's Hotel at Redvers:
subjecet to the inspection of the hotel by Yandt. Yandt came
to Redvers for the purpose of inspecting the hotel and the de-
fendant introduced Dorset to Yandt. The latter was called as
a witness on the part of the plaintiff, and, in the course of his
evidenece, stated that the defendant introduced Dorset to him
a lawyer at Redvers, who had been there a number of years;

as

said he asked Dorset about the hotel, if it had been doing good
business, and Dorset said it was a good proposition and that
Isman had done well ; that he would not really have bought the
hotel but for Dorset; that he took Dorset’s word for it; that he
knew no one there, and that he was simply dealing with Dorset
as a citizen of Redvers from whom he could gain information.
The evidence further shews that, prior to this introduetion, the
defendant had told Dorset, in effeet, that there was $500 in it
for him if the sale was made to Yandt., There was no suggestion
that Yandt was in any way defrauded.
Wyburd v. Stanton, 4 Esp. 179, is veported as follows:—

Assumpsit for goods sold and delivered.

Plea of the general issue, and set-ofl.  One part of the =et-off was for
and then
due and payable from the plaintiff to the defendant, wpon and in respect
1 by
the plaintift to one James Perry Andrew, for and in consideration of the

certain poundage and reward, before that time agreed to be paid,

of certain goods and merchandise before that time sold and deliver

defendant’s having recommended the said James Perry Andrew to boy

the said goods and merchandise from the plaintifl,

Upon this being stated, Lord Ellenborough said he thought that this
demand conld not be supported: it was a fraud on third persons,

It was aceordingly rejected,

In Harrington v. Victoria Graving Dock Co., 3 Q.B.D. 549,
it appears that the defendants contracted to pay the plaintiff a
commission for superintending repairs to be exeeuted by them
on certain ships belonging to the Great Eastern R. Co. The
plaintiff, at the time of such contract being made, was in a
position of trust in relation to the railway company, having been
employed by them, as an engineer, to advise them as to the re-
pairs, and the contract between the defendants and the plain-
tiff was made, in part, in consideration of a promise that the
plaintiff would use his influence with the railway company to

NPROULE
»
IsmMaN
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SASK. induce them to aceept the defendants’ tender for the repairs
8.0 of the ships. The jury found that the contract, though cal-
ks culated to bias the mind of the plaintiff had not, in fact, done

» s0; and that he had not, in eonsequence thereof, given less bene-

ISMAN, : ) y
i fieinl advice to the ecompany as to the defendants’ tender than

Flowd 3 he would otherwise have done.  Held, that the plaintiff could

not maintain an aection for commission under the contraet on
the ground that, although the plaintiff had not been induced to
aet corruptly, the consideration for the contract was corrupt.

The principles of that ease were approved in The Queen v.
Justices of Yarmouth, 8 Q.B.D, 528,

Yandt never understood Dorset to be acting in any way as
an agent for the defendant, but simply looked upon him as an
independent eitizen of the village, upon whose judgment he
could rely, and, in faet, it seems to me that the intention of the
introduction was to induee Yandt to so believe, and the con-
sideration for the promise of the $500 was the adviee the plain-
tiff was to give Yandt.

As was stated in Horvington v. Victoria Graving Dock Co.,
ante, at 69, the tendoney of sueh an agreement as this must be
to bias the mind of Dorset, and, following the above eases, it
seems 1o me that the agreement between Dorset and the defend-
ant was a corrupt one and cannot, therefore, be enforeed. In
my opinion, therefore, the appeal should be dismissed with
costs,

Appeal dismissed.

TRAUNWEISER v. JOHNSON.
Alberta Supreme Cowrt, Stuart, J.  June 30, 1915,

215

1. VeExpor AND PURCHASER (§ TTT--35)—R1GHTS OF EXECUTION CREDITORS —
Priorimies,
A purchaser under an instalment agreement entered into before the
filing of a writ of exeeution against the lands of the registered vendor
has a prior right to the lands as inst the cution ereditor.

2. Vexpor axn prrenaser (8 THT—35)—Rianrs oF THird parties—Boxa
FIDE PURCHASERS —EXECUTION CREDITOR.

An execution ereditor is not a purchaser for value without notice as
to rank in priority over a purchaser of the land, even though the pur-
chaser registered no caveat.

3. Execvmion (§ 1-8) — EQUITABLE INTEREST IN LAND —LIEN FOR UNPAID
PURCHASE MONEY. _
A mere equitable interest igland cannot, unless authorized by statute,
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be reached by a common law fi. fo.; and in the absence of legislation
giving that right, a vendor's equitable lien for the unpaid purchase
money cannot be sold on execution.

APPLICATION to set aside an execution.

1. W. MeAvpdle, for motion.

H. D. Mann, contra.

Steart, J.:—This is an application by a purchasc o1 Inds
under an agreement of sale for an order that an execution against
the lands of the vendor, the registered owner, be declared to he
of no effeet as against the lands purchased.  The agreement was
made some time before the writ was filed in the Land Titles Office,
and some payments had been made to the vendor under the
agreement.  After the filing of the writ, but before actual notice
thereof on his part, the purchaser paid the vendor the further
sum of $80.  He then received notice of the writ, and he now makes
the above application, offering at the same time to pay the balance
of the purchase price into Court.  There is, therefore, only o
question of 880 involved, but though the amount is small a very
important point of law is raised. The question is whether a
purchaser under an instalment agreement entered into before the
filing of a writ of execution against the lands of the vendor is
bound to search the registry office hefore making each suecessive
payment in order to protect himself. Iy Merchants Bank v.
Price, 16 D.L.R. 104, Mr. Justice Walsh expressed an opinion on
the matter which is favourable to the purchaser.  The opinion of
Mowat, V.C., in Parke v. Riley, 12 Grant 69, and 3 1. & A. 215,
is also to the same effect, although it is largely hased upon a
principle, vz, the impossibility at that time in Ontario of scizing

by a writ of execution a mortgagee's interest under o mortgage,
which would not apply now in this provinee sinee such an interest
is now exigible here: rule 619, The opinion of the majority of
the Court in that ease was, however, based upon the fact that
before the issue of the execution the vendor had assigned his
interest in the purchase moneys, while Draner, €.,

1‘\]!1‘1-“4'(]
great doubt as to the correetness of the view of Mowat, V.(,

The matter is one of some difficulty, and 1 think it is quite
obvious that the root of the difficulty lies in the absence of any
very definite legislation as to the right to sell lands under a writ
of execution. Apparently we now have nothing but r. 581,
which says:—

71
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Every writ of fieri facias shall be issued against both the goods and lands

of the debtor

The old r. 364, which was statutory, did, of course, enact that
a writ of execution might issue against lands,  And I do not say
that there is not a right to sell lands under exeeution, but I point

out that such a right was clearly at one time looked upon as a

matter of substantive law and not a matter of procedure, heeause
both in England and in Ontario a statute was required before it
could be done.  Yet with us the legislation on the subject has
4. The
Land Titles Aet deals only with matters of registration and the

apparently dwindled down to the bald terms of r. !

confirmation of sales, and there is no doubt that the right to seize
and sell lands is assumed to exist independently of that Aet. It
may be that in the last resort, the law of England as it stood in
1870 may be resorted to, although at that date there was no fi. fa.
lands in England, nor is there even now.  But there is certainly
no statute of our own definitely establishing the right to sell lands

to sati

v a judgment. We have not the advantage of any
definition of the term “lands™ in any such Act, or even to throw

light on r. 584, The definition of the term “land™ in the Land
Titles Aet will certainly not apply, beeause the question is what
the word “lands™ in the writ includes, and the Land Titles Aet
does not interpret that.

There is no doubt that though the exeeution debtor was still
the registered owner when the writ was filed, it would be impos-
sible for the exeeution ereditor to sell the legal estate in the land,
The purchaser, by virtue of his agreement, had a prior right to
insist that upon the payment of his money he should obtain the
legal estate even though at a sherifi’s sale the land might bring
much more than the purchase price and so yield more to the
creditor.  The execution ereditor is not a purchaser for value

without notice even though the purchaser registered no caveat.
He simply gets what he is lueky enough to eatch at the time of
filing his writ.

If the word “lands™ in the writ of execution means “any
interest in lands,” then the interest of the unpaid vendor as it
stood at the date of the filing of the writ would be covered by
that word,

Inasmuch as old r. 364 is inconsistent with the present r. 584,
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it would seem that by virtue of r. 712 the authority of old r. 364
is gone unless that old rule may be said to contain substantive
law and not merely a rule of practice.

In any case, we can, of course, fall back upon 5 Geo. I1. ch. 7,
which enacted that

the houses, lands, negroes and other hereditaments and real estates situate

within . . the plantations belonging to any person indebted
shall be liable to all just debts . und shall be subject to the like
remedies and in like manner as personal estates are seized, ex-

tended, sold or disposed of for the satisfuction of debts

The statute is in foree in Alberta, and no doubt authorizes the
issue of a fi. fo. lands.  But it gives no interpretation of “real
estate’ or “lands.”

However, it seems to be assumed in Jellet v. Wilkie, 26 Can.
S.C.R. 282, that the beneficial interest of a registered owner,
though it may not be the whole beneficial interest, ean be reached
by execution. I refer to the pa sage in the judgment of Strong,
C.J, at p. 290, where he says:

According to the ordinary rules of conrts of equity, the appellant could
have made his exeention a charge on and have sold for the satisfaction of

his judgment just what beneficial interest the execution debtor had on the
lands and nothing more

But apparently the reference is to equitable execution and not to
a common law fi. fa.  Even if a wider meaning were intended, 1
am inclined to think that the Court was influenced by its know-
ledge of Upper Canada legislation such as is referred to in Leith,
Real Property Statutes, vol. 1, pp. 312-317.  From this latter
work it is quite apparent that as long as the only legislation in
foree in Upper Canada was the statute, 5 Geo. I1. ¢h. 7, to which
I have referred, a mere equitable interest could not be sold under
Jio fa.: see Ward v, Archer, 24 O.R. 650. | notice that in Rogers
Lumber Co. v. Smith and Ideal Fence Co., Lid., 11 D.L.R. 172,
the Supreme Court of Saskatchewan assumed that the interest
of a purchaser under an agreement of sale was effected by an
exeeution against his lands,

I would, however, have little hesitation in saying that a mere
equitable interest in lands could not be reached by a common
law fi. fa. in view of the position of legislation on the subject.
Section 77 of the Land Titles Act does not help at all even with the
aid of the interpretation clause, beeause the real question arises
before we reach thejLand Titles Office at all.
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& ALTA. The fact that the debtor is registered owner of the fee simple
i S0 is the only thing that gives me difficulty, but there is no doubt,
i Taats as I have pointed out, that the execution creditor could not sell
3 cuser ' the fee, He might do so at law, but certainly in equity would be ‘ !
N hm'\:;.,“. restrained.  Then, can he sell the mere interest of the vendor, his ;
| —— equitable lien for unpaid purchase money? In my opinion he LE
» Stoart, J, s e . N s :
' cannot, for the simple reason that there is no legislation which |
gives the right to seize such an interest under a common law fi. fa. )
I therefore allow the application, and direet the removal of
the execution, so far as it affects the lands in question, upon
payment of the balance of the purchase money into Court, which
the purchaser has offered to do.  Possibly the debtor might have
objected to this in strictness, but it would have been useless,
inasmuch as a receiver could have heen obtained by the ereditor.
Judgment for plaintiff.
ONT. EAST v. CLARKE.
8.C Outarvio Supreme Court, Mevedith, €00, Garrow, Maclaven, Magee, and
R Hodgins, JJ. A, April 26, 1913, {
1. ADVERSE POSSESSION  (§ 1 D—15) —ADVERSE HOLDING BY TENANT— DAY i |
MENT OF TAXES AS RENT—EFFECT AS 10 TITLE, 1
The continued and unintervupted possession of land for the statu F
tory period, but entered on under an agreement to pay the taxes thereon
as rent, and no other rent having been stipulated for, the payments
of such taxes operate an acknowledgment of title which will prevent
the Limitation Aet, | ) 1914, eh, 75, see. 6 (7) from acerning.
[Fineh v, Gilray, |1880], 16 AR, (Ont.) 484, distinguished.|
2. ADVERSE POSSESSION  (§ 1 E-22) —LIMITATIONS  AGAINST MORTGAGEE—
DEED ABSOLUTE IN FORM—EFEECT OF PAYMENTS,
The Limitation RS0, 1914, ¢h
against g
land was conveyed b rm bt intended only as
seenrity for a loan and on which payments were heing made,
3. LANDLORD AND TENANT (§ 11 C—=23) —TExaNey AT wit—Wiar cox
STITUTES,
The ocenpation of land under a verbal agreement to pay the taxes
thereon as rent until o purehaser is found constitutes a tenaney at
will,
Statement, Aveean by plaintiff from the judgment of Kelly, J.

N. W, Rowell, K., and George Kerr, for appellant.
J. M. Ferguson, and D, J. Cofiey, for respondent.

The judgment of the Court was delivered by

Garrow, J.A, Garrow, J. A -—Appeal by the plaintiff from the judgment
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at the trial of Kelly, J.. who dismissed the action. The faets
appear in his reasons for judgment,

As will be seen, the judgment proceeds upon the ground that
the tenaney ereated by the agreement that the defendant might
oceupy the land in question until a purchaser was found, he to
pay the taxes in the meantime, as rent, was a tenaney at will,

To such a tenaney sec. 6, sub-see. 7, of the Limitations Aet,
R.S.0. 1914, ¢h. 75, would apply to bar the plaintifi’s right of
re-entry at the expiration of ten years from one year after the
creation of the tenaney. The praetical result would be the same
if it should be held that the tenaney was or subsequently became
a tenaney for a year, or from year to year, the lease having been
by parol—see sub-see. G6—the only difference bheing that under
stib-see. 6 the statutory period begins to run at the end of the
first year, “*or al the last time when any rent payable in respeet
of such tenaney was received, whichever last happened,” while
in sub-sce. 7 nothing is said about the effeet upon the operation
of the statute of the payment of rent.

I agree with Kelly, J., that the proper eonclusion is, that the
defendant was at the beginning, as the result of the agreement,
a mere tenant at will; and, in my opinion, nothing is shewn to
have subsequently oceurred to alter or enlarge his title,

In Day v. Day (1871), L.R. 3 P.C", 751, on an appeal from
New South Wales, the question arose upon a seetion not unlike
our see, 6, sub-see. 7; and in the judgment, at p. 761, it is said:
“When the statute has onee begun to run it would seem on
prineiple that it could not cease to run unless the real owner,
whom the statute assumes to be dispossessed of the property,
shall have been restored to the possession. He may be so re-
stored either by entering on the actual possession of the pro-
perty, or by receiving rent from the person in the oceupation,
or by making a new lease to such person, which is accepted hy
him; and it is not material whether it is a lease for a term of
vears, from year to year, or at will.”’

Accepting this as a binding statement of the law, the result
seems to be to give to the payment of rent in the case of a ten-
aney at will the effeet of a similar payment of rent under sub-
see. 6, which seems reasonable,
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The defendant paid nothing direetly to the plaintiff or to her
husband. What he did pay was the taxes, which he paid each
year to the municipal officials. The plaintiff contends that, as
there was an express agreement by the defendant to pay the
taxes as rent, no other rent having been stipulated for, the
amounts so paid were really paid as rent within the meaning
of the statute, and so prevented the statutory bar from aceruing.
And the learned counsel for the plaintiff distinguished the case
in this Court of Finch v. Gilray, 16 A.R. 484, referred to and
followed by Kelly, J., in which it was held, overruling a Divi-
sional Court, that in a lease providing for the payment of a sum
by way of rent and a further sum by way of taxes the payment
of the latter alone did not prevent the operation of the statute.
Burton, J.A., at p. 488, however, expressed the opinion that the
payment of a sum equivalent to the taxes would have been suffi-
cient as a rveservation of rent direetly to the landlord. And a~
gimilar opinion was apparently expressed by Osler, J.A., at p.
493. But both learned Judges seemed to regard the payment of
taxes, under a lease which also provided for the payment of
rent, as something quite eollateral or in addition to the rent, and
therefore not “‘rent’’ within the meaning of that term as used
in the statute. Maelennan, J.A., expressly, in the beginning
of his judgment, limited his remarks to the actual case before
him, namely, that of an agreement to pay the taxes, as well as,
in addition, a ecrtain sum for rvent (pp. 494, 495). He then
proceeds: ‘It cannot fairly be said that, by the express terms
of the agreement, the taxes were to be paid as so much additional
rent. The parties, no doubt, could have agreed to that, but 1
think it is not proved that they did so in this case.”” The learned
Judge then referred to the Assessment Aet, saying: ““In my
judgment, the tenant in this case must be regavded as having
paid his taxes in discharge of his legal obligation to the munici-
pality, and 1 think it is impossible for any purpose to regard it
as rent received by the landlord, as an acknowledgment of title”
(p. 497).

Whatever application the learned Judge’s remarks concern-
ing the Assessment Act had to the facts in that case—an appli-
cation which, with the greatest respeet, is to me not at present
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elear—they ean, 1 think, have no application in this case. The
defendant’s obligation to pay the taxes only arose upon his
being placed in possession under the agreement with the plain-
tiff 's husband, and under that agreement the defendant ex-
pressly agreed to pay the taxes, not merely as taxes but as rent,
and the only rent to be paid for the use of the land. And in
paying the taxes he was therefore, primavily at least, perform-
ing his part of the agreement, and the eireumstance that in so
doing he was also discharging an obligation incidentally im-
posed by the assessment law upon both tenant and owner seems
to me to be of no consequence. It would, of eourse, be other-
wise but for the agreement, for it may well be conceded that the
mere payment of taxes by an oceupant of land would not in it-
self be an acknowledgment of title or prevent the operation of
the statute.  And, giving full effeet to the deeision upon the
facts in Finch v. Gilray, that the same result would follow where
there is a specific reservation of another and different sum as
rent, I am quite unable to sce why, where no other sum is
reserved, the parties may not lawfully agree that the tenant
shall pay the taxes as rent, nor why the sum so agreed to be
paid and paid should not for all purposes be regarded as rent
A contrary conelusion could not, T think, safely rest upon the
cireumstance that the payments were not to be made directly
to the plaintiff but to the assessment officials. The taxes were a
charge not merely upon the oceupant, but also upon the land-
lord and his land, under which, in addition to other remedies,
if the taxes remained unpaid, the land itself could be sold. If
the agreement had been to pay the amount of the taxes into the
nlaintiff’s bank, or to a dependent relative, or a ereditor, no
cne would, 1 think, suggest that such a payment was not the
equivalent for all purposes of a payment direetly to the land-
lord. And I am quite unable to see a substantial difference be-
tween the cases so supposed and this.

The real question, it seems to me, is, was the payment made
under circumstances which amounted unequivoeally to an
acknowledgment of the plaintiff’s title; and, having regard to
the agreement between the parties, of that there ought to be no
reasonable doubt in this case.
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I am, therefore, upon the whole, of the opinion that the con-
s counsel that this ease does not fall

tention of the plainti
within the decision in Finch v. Gilray is well-founded ; and that,
consequently, the plaintiff ought to suceeed in this appeal.

A new point was raised on the hearing before us to which I
should perhaps briefly refer, namely, that the conveyance from
the plaintiff’s husband to William Dennis, the plaintift’s father,
although absolute in form, was in faet intended to be a mort-
gage given to seeure a loan of $1,000 by William Dennis to the
husband upon which the husband paid the interest for many
vears, and also a part of the prineipal. After the death of
William Dennis, his exeeutors, on the 15th Oectober, 1913, con-
veyed the land to the plaintifi—the husband, the mortgagor,
consenting.  And it is contended that, while the mortgagee’s
title was outstanding and payments being made, the statute was
inoperative as against the mortgagee or any person claiming
under him.  See see. 23, That result would, of course, clearly
follow if the conveyanee had been in form a mortgage. And
I am not able to see a good reason why, where the fact is admitted
or is established, as it is here by the evidenee, it should not also
be so in such a case as this. The defendant has no merits, He
is seeking to obtain, under cover of the statute, what would not
otherwise belong to him; and we are not, in such cireumstances,
in my opinion, called upon to be astute to find reasons for assist-
ing him.,

The case is easily, I think, distinguished from the case re-
cently before us of Noble v. Noble, 9 D.LR. 735, In that case
o mortgagor, after his title had been extinguished under the
provisions of the statute, paid off the mortgage and obtained and
registered an ordinary statutory discharge, and the question
was as to the effect which ought to he attributed to such a dis-
charge under such cirecumstances. The majority of the Court
held that the proper effect was to regard the discharge as enur-
ing to the benefit of the person or persons then best entitled in
law to the land, and not as giving to the plaintiff, who had lost
his title, a new starting-point under the statute as a person
claiming under the mortgagee. The conveyancing here, how-
ever, is of quite a different character. The plaintiff obtained




23 D.LR.| East v, CLARKE,

her conveyance, which is an ordinary deed in fee simple, directly
from the legal representatives of the deccased mortgagee. The
conveyance was so made, it is said, by and with the consent of
her husband, the mortgagor: but that cannot, I think, affect the
legal vesult, which is, in my opinicn, to entitle her to say that
she elaims under the mortgage within the meaning of the eases
referred to in Noble v. Nohle,

For these reasons, I would allow the appeal and dirveet jude-
ment to be entered for the plaintiff for the recovery of the land
in question.  And the defendant should pay the costs throughont

Appeal allowed.

VICTORIA SAANICH CO. v. WOOD MOTOR CO. LTD.

British Columbia Court of Appeal, Macdonald, C.J. A, Dreing, Martiv
Galliher, and MePhillips, JJ. A, June 30, 1915

1. Damaces (§ HHT A 4-80)—MEASURE oF —BREACH OF WARRANTY —SALF
OF MOTOR TRUCK—TONNAGE caraciry
In an action for breach of warranty as to the tonnage capacity of a
motor truek, the true measure of damages is not the difference in priee
between the truck sold and the standard of one it warranted to be
but the difference between the price paid for and its market value at
the date of sale, together with the costs of repairs incurred in its eon
equent overlonding under the mistaken belief as to its true capaeity
2. Cosrs (§ 1—2d)—ActioN FOR BREACH OF WARRANTY —COUNTERCLAIM
APPEAL AND CROSS=APPEAL

A defendant counter-claiming for the price of goods in an action for
breach of warranty of sale will not be wed his costs where the
counterclaim is undisputed and the plaint therwise succeeds on all
% of the action, notwithstanding on appeal by the plaintiff
4 ross-appeal by defendant the amo damages allowed for the
breach had been reduced

ArpeAL from the judgment of ory, J.
Frank Higgins, for plaintiff, appe'lant,
H. E. A. Robertson, for defendant, respondent.

MacpoNan, CJ This is an appeal from an assessment
of damages for breach of warranty that a motor truck sold by
defendant to plaintiffis was a 3-ton truck. The assessment com-
plained of was made pursuant to a judgment of this Court on a
previous appeal.

The trial Judge assessed the damages under two heads. He
allowed $700, the difference hetween the price of a standard Mack
3-ton truck and the price plaintiffs agreed to pay for the one in
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question; and also the sum of £205.25 to cover increased cost of
repair of the truck over what he thought would have been the
cost of repair had the truck been used as a 2-ton truck.

The plaintiffs appealed on the ground that the as

ssment was
made on the wrong prineiple and the amount was inadequate.
The defendant cross-appealed on the ground that the allow-
ance of $295.25 was not justified by the evidence.  Both parties
s. | think the
said sum of 8700 was arrived at on a wrong principle.  The true

also appealed against the disposition of the e

measure of damages is not the difference in price hetween the
truck in question and a standard 3-ton Mack, but is the difference
between the price paid for the truck in question, namely, $4,800,
and the market value of it at the date of the sale.

The plaintiffs, by their user of the truck for three weeks after
they discovered that it was not as represented, thereby elected
to keep it and sued upon the warranty.  Had they discovered the
truth at the time the truck was delivered and elected to keep it,
it is manifest that all they could have recovered is the difference
between the price they agreed to pay, or had paid, and the market
price at that time.  In my opinion the use of the truck for several
months before discovery of its true capacity, and the election after
that discovery, does not change the situation in respect of the
question now under consideration.  The use of the truek for several
months without knowledge of its true eapacity may have en-
tailed expense in the way of repairs which would entitle the plain-
tiffs to additional damages. That is covered by the item of

5.25.

Now, the evidence in this ease is that the truck was rated at
the factory a 2-ton truck. The defendant contends that it was
better than the standard truck; that it had been strengthened
in certain parts, rendering it capable of earryving a load of three
tons.  There is no evidence that it was less valuable than the
standard 2-ton truck. Hence it is entirely fair to the plaintifis
to take the market price of the standard 2-ton truck, deduct that
from the price they were to pay for this truck, and adopt the result
as the measure of damages. Now, the difference is $550-—not
8700, and the damages should be reduced accordingly.

It is true the defendant has not appealed against the allowance
of the $700 item, but, as the plaintiffs have appealed, the matter

A
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is open, and T ought to give the judgment which in my opinion
should have been given helow.

As to the item of $295.25, 1 cannot say that the allowance of
this sum was wrong. The plaintiffs used the truck for several
months under the belief that it could safely carry 3-ton loads.
This mistaken belief and consequent overloading of the truek
may very well have added to the cost of repairs.  The learned

Judge thought $29;

25 a fair and reasonable sum to allow. No
sum could be arrived at with any degree of accuraey. It was a
matter of inference from the facts in evidenee, and T am not dis-
posed to interfere with the conclusion arrived at by the learned
trial Judge.

On the main question, therefore, there should be a reduction

of 8150, and an aliquot part of the interest allowed on the $700.

As the whole contest in this costly litigation arose out of the
defendants” breach of contract, and as it disputed its liability
all through the trial and until established by the judgment of this
Court, and as apart from that dispute there could be no real
contest in respect of the counterclaim for the balanee of the pur-
chase price of the truek, it becomes necessary to consider what
was the “event” upon which the disposition of the costs must
depend.

By the order of this Court directing the new trial the costs of
the action were left to be disposed of by the trial Judge; that, of
course, meant according to law and not contrary to it.

The judgment appealed from purports to award to the plain-
tifis the costs of the second trial and to the defendant the costs
“of the first trial and counterelaim and of the counterclaim on the
second trial.”  The general costs of the action or defence are not
mentioned.

By statute costs are to follow the event except in eertain
cases not in point here, and subject to a power in the Court to
deprive a successful party of them for good cause.  Where that
power is not exercised the costs are not in reality awarded hy the
Court but by the statute.  Now, it has been decided that “event ™
must be read distributively so as to include where necessary one
or more events, as there can be more than one in the result of a
law suit: V. W, & Y. R. Co. v. Sam Kee (1906), 12 B.C.R. 1;
Myers v. Defries (1880), 5 Ex.D. 180; Hoyes v. Tate, [1907]

G—23 L.k,
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1 K.B. 656; and British Westinghouse, &ec., v. Underground, &e.,

. Co., [1912] A.C. 67:

The only difficulty \\'hich presents itself in this case arises
from a doubt as to whether the cross-claim of the defendant is a
set-off or on the contrary is a counterclaim. If a counterclaim,
then there is no difficulty in the application of the statute to the
costs of this case; the plaintiffs would be entitled to the costs of
the action including both trials, and the defendant to the costs
of the counterclaim including both trials, and the taxing officer
would under the statute tax them accordingly.

But it was contended on this appeal by defendant’s counsel
that the eross-claim of the defendant was a set-off, and not in
reality a counterelaim, although so pleaded.

Before the Judicature Act the right of a defendant to set up
a cross-claim was, apart from agreement, governed by what are
commonly called the statutes of set-off which are no longer in
force. A right to counterclaim in an action was given for the
first time under the Judicature Act by the rules of the Supreme
Court.

By the practice under the statutes of set-off no claim which
sounded in damages could be the subjeet of set-off, nor could a
claim for a liquidated demand be set-off against a claim which
sounded in damages: 25 Hals, 489, and the cases there referred to.
In the same volume, at p. 491, it is stated that the effect of the
Judieature Act and rules on the right of set-off is open to some
doubt, and a number of cases are there discussed containing con-
flicting dicta, some of very high authority.

The language of Order 19, r. 3, of the said rules which now
govern set-off and counterclaim, is quite different from that of the
statutes of set-off which it replaced; it reads, so far as it need be
<|l|n'l'(|:4

A defendant in an action may set-off, or set up by way of counterclaim
against the claims of the plaintiff, any right or claim, whether such set-off
or counterclaim sound in damages or not, and such set-off or counter-
claim shall have the same effect as a cross-action, so as to enable the court

to pronounce a final judgment in tlu- same action, both on the original and
on the cross claim.

If unliquidated claims may, as appears by the language used, be
the subject of set-off, then the right of counterclaim would seem
superfluous, because every cross-claim could be pleaded as a
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defence to an action—in other words, as a set-off pure and simple,
If, on the other hand, set-off is to have the “same effect as a
cross-action,” it would be reduced to the status of a counterclaim,
and in its strict sense and meaning would not exist, except, per-
haps, as an equitable defence. If, again, the words, “shall have
the same effect as a cross-action so as to enable the Court to’ pro-
nounce a final judgment in the same action both on the original
and on the cross-claim,” mean that the eross-claim shall have the
effect aforesaid merely for the purpose of enabling the Court to
pronounce such final judgment, then the right of set-off, in the
wide sense of the language of the first part of the rule, is left
untrammelled, and would enable any eross-claim to be pleaded
by way of defence and not necessarily by way of counterelaim.
The best opinion T can form of the meaning of the rule is that the
last-mentioned construction is the only feasible one, and that a
defendant may eleet in what form he will plead his eross-claim,

whether as a set-off or by way of counterelaim.  Order 20, r. 7,

requires the grounds of defence, set-off, or counterelaim to be
stated separately and distinetly, and Order 21, r. 17, enables the
Court to give judgment for the balance due a defendant in excess
of the plaintiff’s claim, though he may not have countercluimed
therefor, but set up his cross-claim by way of set-off only.

In the case at bar defendant has not distinetly pleaded a set-
off. It is true it has alleged that the plaintiffs were indebted to
defendant in certain sums therein specified, but this cross-claim
is distinetly pleaded by way of counterclaim.  Defendant has
made its election to proceed in that way, and T am therefore en-
titled to treat this litigation as elaim and counterclaim. The
result on the question of costs is indicated by what I have already
said.

The appellants should have the costs of the appeal and cross-
appeal on the issues upon which they have suceceded. They

have sustained the judgment in respect of the item of $205.25

’

and have succeeded on the question of the costs of the action.

The respondent, who cross-appealed, failed in all respects, It
is true that the plaintiffs’ judgment has been reduced by $150,
but that success, as stated above, was not by reason of the cross-
appeal,
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Ivving, J.A 1 concur in the judgment of the Chief Justice,
with whom I have discussed the matter.

Marmin, J.A., dissented.

Gavviner and McPuinues, JJA., concurred with Mac-

DONALD, ()AL
Appeal allowed,

SHIER v. HACKETT.
Alberta Supreme Court, Scolt, J. July 7, 1915.

1. VExpor AND pUrcHAsER (§ 1 E—20)—RescissioN oF saLe—INapiry 1o
CONVEY— K NOWLEDGE OF PURCHASER AS DEFENCE.

A delay of more than thirteen months to furnish title to lands sold
cannot be considere sasonable, and the faet that the purchaser was
aware of the vendor’s inability to convey until the vendor received a
transfer for the land does not disclose a defence to an action for a re-
seission of the sale and return of the money paid thereon,

Action for rescission of an agreement for sale.
Mackay, Hanley & Boyd, for plaintiff.
F. B. Byers, for defendant.

Scorr, J.—By agreement, dated August 22, 1913, the defen-
dant agreed to sell to the plaintifi the lands mentioned in the
statement of claim for 8050, payable 8500 at the date of the
agreement, which sum was then paid, and the balance of $450,
without interest, on November 1, 1913, The defendant agreed
that upon the payment of all sums due under the agreement he
would convey the lands to the plaintiff.  On November 21, 1913,
the plaintifi caused to be tendered to the defendant the sum
of $450, with legal interest thereon, together with a transfer of
the lands for execution by him, and, at the same time, caused
a demand to be made upon him for the delivery of the certificate
of title therefor. The defendant then refused to aceept the
amount tendered or to execute the transfer, and then stated,
by way of explanation for his refusal, that the lands were not
registered in his name. At the same time a demand was made
upon him for the return of the $500 previously paid to him on
account of the purchase money, but he refused to return the same.
From time to time between that date and the commencement
of this action on April 6, 1914, the plaintifi demanded from the
defendant a conveyance of the property, and was at all times
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ready and willing to pay the balance of the purchase money,
but the defendant would not comply with such demand.

In this action the plaintifi elaims: (1) A declaration that
the agreement is rescinded; (2) delivery up of the agreement;
and (3) the return of the 8500 paid by him on account of the
purchase money with interest,

The defendant, besides denying the making of the agreement,
the tender of the $450 and interest and the transfer, alleges, as
an alternative defence, that he purchased the lands from one
Hackett, who is purchasing same from one Levasseur, who is
purchasing the same from one Legassee, that the plaintiff was,
at the time of his purchase, fully aware of these facts, that the
defendant has been unable to obtain a transfer from Levasseur,
and that he is ready and willing to give the plaintiff a transfer,
but is unable to do so until a transfer is received from Levasseur,

On December 9, 1914, the plaintifi gave defendant notice of
an application for an order that the statement of defence be
struck out.  The application was adjourned from time to time,
and it was finally agreed that it should be referred to a Judge.

The parties appeared before me by counsel on May 3 last,
and agreed that, as there were no faets in dispute, the questions
of law arising upon the pleadings should be disposed of by me.

In addition to the facts I have stated, it was admitted, on
the hearing before me, that on December 23, 1914, the defendant
tendered a transfer of the lands,

In my opinion, the alternative defence raised by the defen-
dant does not disclose a ground of defenee to the action, and 1
am also of opinion that, upon the faets stated, there is not any
defence open to him.

Notwithstanding that the plaintifit may have heen aware at
the time he purchased the property of the nature of the defen-
dant’s interest in it, the latter was hound under the terms of
his contract to give the plaintifi a registrable title upon pay-
ment of the balance of the purchase money after the time fixed
for payment thereof has expired. The tender of the balance
was made by the plaintifi a few days after that time, and yet
it was not until thirteen months after the tender that the de-
fendant shewed that he was ready to give title. In the mean-

time the plaintifi had made repeated demands upon him to fur-
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nish titles, and had, after waiting for more than four months
after the tender, commenced this action for rescission, and, even
after the action was commenced, there was a delay of more than
eight months before the defendant tendered a transfer.

While the defendant may have been entitled to a reasonable
time after the tender of the balance of the purchase money to
furnish a title to the property, a delay of more than thirteen
months cannot be considered a reasonable”delay.  In Krom v.
Kaiser, 21 D.L.R. 700, a delay of three months was held to be
unreasonable.  In that ease the right of a purchaser to rescission
on the ground of the vendor’s delay in furnishing title was fully
discussed, and the view there expressed appears to me to be
conclusive upon the question of the plaintifi’s right to recover
in the present action.

I direct that judgment be entered for the plaintiff for the
relief elaimed by him with costs.

Judgment for plaintiff.

HARRIS v. WILSON.

Saskatchewan Supreme Court, Newlands, Brown and Elwood, J.J.
July 15, 1915.

1. Biis axp Nores (§ I C—15)—WANT OF CONSIDERATION—FUTURE DERTS —
RIGHTS OF TRANSFEREE.

A promissory note given on account of an anticipated threshing bill,
on which no liability was in fact ineurred, is unenforceable for failure of
consideration even in the hands of a transferee for value who acquired
it with knowledge of its true conditions,

[Cossitt v. Cook, 17 N.8.R. 84, applied.]

Arpear from judgment for defendant.
A. Cruise, for appellant.
T. A. Lynd, for respondent.

The judgment of the Court was delivered by

NEwLanps, J.:—This is an action on a promissory note for
$100.

The trial Judge found that the note was given under the
following circumstances: The plaintiff, the payee of the note,
was endeavouring to sell a threshing outfit to one Costello, and
he wanted to get farmers’ notes for the threshing that Costello
was to do for them, and in pursuance of that the amount of the
probable threshing account of the defendant was caleulated, and
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the note in question represents the amount of this anticipated
threshing bill over and above what was required to pay the wages
of the threshing outfit.  The defendant plainly proves this.  He
is corroborated to a certain extent by Davis—an independent
witness—and the note itself is marked “on ae thresh hill 1912,
The threshing amounted to $266.68, and the wages and so forth
amounted to a shade more.  In these cirenmstances the defendant
denies liability, stating that he never received any consideration;
or in the alternative that the consideration has wholly failed.
And the learned Judge found that the consideration had wholly
failed. 1 am of the opinion, from these facts, that there was
never any consideration for the making of this note.

The defendant owed nothing to the plaintiff, and there is no
evidence to shew that he gave the note as an accommaodation
note. At the time the note was given he owed nothing to Costello,
50 there could not be a novation as hetween these three parties,

This case is very similar to Cossitt v. Cook, 17 N.S.R. 81.
There “A" who was indebted to the plaintiffs, sold defendant
a threshing machine, and, in payment for the same, reecived from
defendant a promissory note, which, at “A's"” request, was made
payable to plaintifis.  “A" forwarded the note to plaintiffs in
part settlement of their account against him. “A" was not
acting as plaintiffs’ agent in selling the machine, did not inform
them about the transaction, and had no agreement with them
that the note should be taken in their favour. The Court held
that the plaintiffs could not recover, beeause there was no con-
sideration for the note moving from plaintiffs to defendant and
no evidenee to support a novation.

Mr. Cruise argued that in this case the plaintifil gave the
machine to Costello on the strength of this note, and that there
was, therefore, consideration; but, as the Judge held that plaintiff
had notice of the circumstances under which defendant gave the
note, this would not help him, as he would not be holder in due
course on account of such notice, and, ag Costello could not eolleet
from defendant if the note had been made to him, neither can
plaintiff.  The appeal should be dismissed with costs,

Appeal dismissed,
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ALTA. MUNICIPALITY OF McLEAN v. SOUTHERN ALBERTA LAND CO.

R Alberta Supreme Court, Scotl, Beek, and Walsh, JJ. June 30, 1915
L Taxes (81 E 1—484)—Purcnase o CrowN taNps—Occveaney—Taxa-
TION.

One holding land under a conditional contract of sale from the Crown,
but not in actual occupaney thercof, is for the purpose of taxation
nevertheless an seupant”” within the meaning of the Alberta Rural
Municipality A« ilthough the land itself is exempt from taxation by
reason of its ownership by the Crown

Statement Avreal by the defendant from the judgment of Harvey, C.J.
1. C. Rand, for appellant.
AL E. Dunlop, for respondent.
The judgment of the Court was delivered by
Walsh, 3 Warsn, J.:—This is an appeal by the defendant from the judg-

ment of the Honourable the Chief Justice after the trial of the
action, by which judgment it was ordered to pay to the plaintiff
the taxes elaimed from it in respect of certain lands within the
municipality of which it was in the year 1913 assessed as the
oceupant.  The neat point for decision is whether or not the
defendant was in that yvear the occupant of these lands within
the meaning of the Rural Municipality Aet, ¢h. 3, Alberta Statutes,
19111912,

Clause 9 of see. 2 of that Act, as enacted by see. 1 of ¢h, 7
of the statutes passed 1913, Ist sess., defines an “oceupant ™ for
the purpose of the Aet as follows:

“Oceupant”” includes the inhabitant occupier or if there be no inhabitant
occupier the person entitled to an absolute or limited possession; any person
holding under a lease, license, permit or agreement therefor; any person
holding under an agreement of sale or any title whatsoever or any person
having or enjoying in any way or to any degree or for any purpose whatso-
ever, the use of land exempt from taxation

The defendant is not in the actual occupation of any of these
lands.  Its interest in them is under agreement between the
Crown and one Robins, representing the Robins Irrigation Co.,
as subsequently varied by Order-in-Couneil, which agreement

heen transferred to the de-

has, with the consent of the Crown,
fendant. It recites the application of Robins to purchase, under
the provisions of the Irrigation Act and of the Dominion Lands
Act relating to the sale of land for irrigation purposes, the available
lands within a defined area, and that such application was granted
The parties then agree that
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His Majesty shall sell and the company shall purchase at the price of
£3 per acre, 380,573 a within the said tract hereinbefore deseribed if
that number of acres is able and if not, as many acres in the said tract
as are available for such sale and purpose

The remaining clauses of the agreement deal with terms of pay-
ment of the purchase money, the construetion and operation of
the irrigation works, completing the purchase and taking title
for any part of the lands upon certain terms, and protecting the
interest of the squatters and persons holding under lease from
the Crown.  Clause 10 provides

That any of the said lands that remain unsold at the expiration of fifteen
years from the date of these presents shall revert to the Crown

A clause which is obviously intended to make the agreement
conform to the provisions of sub-sec. 2 of see. 51 of the Irrigation
Act, although it is much broader than the seetion.

This document is, in my opinion, an agreement of sale which
binds the Crown to sell and the defendant to buy the lands upon
the terms set out in it.  The only element of uncertainty about
it is in the deseription of the lands covered by it, and to that the

maxim “id eertum est quod certum reddi potest” applies.  The

agreement is for 380,573 acres within the area deseribed in it if
there are that number of acres available, which, from the context,
means, I think, available for sale by the Crown for irrigation
purposes, and if not, then as many aeres within it as are so avail-
able. It is admitted that there are so available approximately
H2,041.12 acres, so that the defendant is entitled to the full
acreage contracted for,  The acreage substituted by the amending
Order-in-Couneil for eertain of the land deseribed in the agreement
is divided into three parcels, namely: (1) All the available lands
in certain townships north of the Belly River: (2) all the available
lands which lie between the Bow and the Belly Rivers in certain
townships; and (3) a sufficient area from the available lands in
certain other townships to make up the aggregate of 380,573
acres.  The defendant is therefore bound to purchase and the
Crown is bound to sell to it all of the available lands within

parcels 1 and 2. The lands which the plaintifi assessed to the
defendant occupant are all within parcel 1. The only question,
therefore, as to them is whether or not the particular sections and
parts of sections so assessed are lands which are available to it

under its contract. A written admission is in the record that
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ALTA. the defendant is the holder of the land in the statement of claim mentioned
: from the Dominion of Canac

la under and by virtue of the contract in

.\ G. question, the assignment thereof to it and the orders-in-council relating

MuNier toit.
‘.\‘I:‘If;‘\"\‘ There has therefore been an express appropriation of these lands
v to this contract, and that being so the defendant holds them

NOUTHERN . . . .
{””m.\ under an agreement of sale, and is therefore an occupant within

LaxpCo.  the meaning of the Act, and is liable for the taxes rated against

wann. 3. it as such.  Under sec. 306 of the Act the plaintiff is entitled to
recover the same by suit as a debt due to it, even though the land
itself is exempt from taxation by reason of its ownership by the
Crown.
I would dismiss the appeal with costs.
A ppeal dismissed,

PHELAN v. GRAND TRUNK PACIFIC R. CO.

< Nupreme Court of Canada, Fitzpatrick .. Davies, Idington, Duff, and
tnglin, JJ Pebruary 2. 1915,

1. MastEr AND SERVANT (§ 11 A 407 ) —SAFETY APPLIANCES—0 01 PLERS
FROZEN RELEASE=—INJURIES TO EMPLOYEE UNCOUPLING—Lianiiiry
\ train equipped with approved coupling devices as required by se
264 (¢) of the Railway Aet, RS.C, 1006, eh, 37, which had been in
spected upon its arvival aceording to the wsual practice and no appar
ent defects found, will not render a railway company hable for in
juries to an employee sustained while uncoupling a car resulting from
the formation of ice inside the coupler. preventing its operation, but

which could not be visible from the exterior
| Phetan v, G100, R Co, 12 DLR M7, 28 Man, LR, 435,

ulirmed, |

Statement Arrean from the Court of Appeal for Manitoba, Phelan v.

G.T1.P. R. Co., 12 D.L.R. 347.
F. B. Proctor, for appellant.
. I, Locke, for respondents,

Fitzpatrick, C.J. Frozearrick, (). :—1 am of opinion that this appeal should

be dismissed with costs,

The car-coupler was of a type which complied in all respeets
with the requirements of the statute and had been approved of
by the Master Car Builders’ Association. It did not work on
the oceasion in question beeause of an obstacle ereated by un-
usual elimatie conditions that could not be deteeted by the ordin-

ary methods of inspeetion which were reasonably sufficient to
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eusure the employees of the company against accidents, and
there was nothing speeial in the eireumstances which required
extra precautions to be taken,

I agree with the Court of Appeal in the conelusion that in
fact the car-coupler was effeetive and the inspeetion adequate
and, therefore, that the company was, in the cireumstances,
without fault.

Davies, J.:—Two contentions were urged by Mr. Proector
why the judgment of the Court of Appeal, direeting judg-
ment to be entered for the defendant, should be reversed.
One  was that see. 264 of the Railway Aet casts an
absolute and unqualified duty upon railway companies to pro-
vide and cause to be used on all trains modern and efficient
apparatus, appliances and means, infer alia,

(e) to securely couple and conneet the ears composing the train, and to
attach the engine to sueh train with couplers which couple automatically
by impact, and which can be uncoupled without the necessity of men going

in between the ends of the cars;

and the other was that, under the findings of the jury, the plain-
tiff was entitled at common law, irvespective of the statute, to
a judgment for the damages awarded.

The question as to the proper construetion of see, 264 is a
most important and far reaching one. 1 am, however, not able
to aceept the suggested interpretation as the true one.

The statutory duty so far as regards sub-seetion (¢), with
which only we are coneerned, eonsisted in providing car-couplers
which would eouple automatically by impaet and which would
uncouple without the neeessity of men going in hetween the
cars.

In all of the eases provided for in the seetion the statutory
duty went beyond that imposed by the common law; but T am
not prepared, as at present advised, to hold that it imposed the
absolute or unqualified duty contended for, involving obligations
which neither skill, eare or absenee of negligence, could avail
to avoid.

In the present ease, however, the defendant did not obtain
any finding from the jury as to a breach of their statutory duty
and, in the absence of such a finding, his contention must fail.
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On the common law liability of the company invoked by the
plaintiff, the ouly findings of the jury were that the defendant
company was guilty of negligence and that this negligenee was
‘through lack of proper inspeetion.”™

This express finding negatives any other negligence on the
defendants’ part,

I am unable to find any evidenee warranting the jury's find-
ing.  We have the express evidenee of Neill, who at the time of
the accident was defendants’” ear inspeetor at Melville, and of
Couchman, who was plaintifi’s witness, that on the arrival of
the train on the night of the aceident an inspeetion was made
by them one on each side of the train with a lantern and the
couplers of each car were inspeeted from the outside and that
there were no visible signs of snow or ice on the couplers, or
other evidenee to eause any suspicion as to their not being all
right and in good order

It must be borne in mind that the jury did not find any
defeet in the coupler.  As a matter of faet, after the aceident
ocenrred, the discovery was made that the coupler did not
work. It was at onee taken off and opened and examined by
Neill, who states that he found it nearvly filled with ice which, he
surmised, had fallen on the outside of the eoupler in the shape
of snow which had melted and dropped into the coupler and
that, after the ice was removed, he found it **worked fine’’ and
was in first-class condition,

The uneontradieted  evidenee is that the coupler was a
standard one approved of by the Master Car Builders® Assoeia-
tion and one of the hest on the market,

The truth is, that there was nothing the matter with the
coupler itself, but that, owing to elimatie eonditions, it had he-
come partially filled with ice, which prevented its proper work-
ing and that its condition was not detected until after the acei-
dent happened, when it was taken apart by Neill, and could not
be detected by such an outside examination as good railway
practice ealled for and as was made by Neill and Couchman.

The system of inspection as made by Neill and Couchman
was approved of by Mr. Cowan, general car foreman of the
Canadian Northern Railway Company, and other experts as
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good railway practice.  All the experts agreed that any pulling
of the cars apart to inspeet the couplers was impraeticable, and
that the inspeetion sworn to alike by Neill and Conchman was
the only practicable one.

_ No witness gave evidenee of anything omitted by these in-
speetors which ought to have been done by them, and if the
jury, in the absence of evidenee, drew inferences as to what
should have been done in addition to what was done they should
have stated what these inferences were and not put their find-
ing in the vague and unsatisfactory language they used.

There was much discussion as to the meaning aund effeet of
their finding *“through lack of proper inspection.”  There is
an air of delightful vagueness and uneertainty about it amply
justified by the absence of any evidenee.

1 am willing to aceept the interpretation offered by appel-
lant of its meaning as a possible one and as meaning that a pro-
per inspeetion would have revealed the unworkable condition
of the coupler. But surely that which was wanting in the in-
speetion, as made, should have been stated in the finding.  All
the experts agree that it was a good and proper inspeetion and
several suggestions made to them of a possibly better inspeetion
were stated to be impracticable.

Under these cirenmstances, in the total absenee of any evid-
enee to support the finding and becanse of its vagueness and un-
certainty, 1 would dismiss the appeal and confirm the judgment

of the Court of Appeal with costs,
ImNGrox, and Dueer, JJd., dissented.

AxGLiN, J.:—Although I was unavoidably prevented from
hearing the conelusion of the argument in this ease, I understand
that it is the desire of the parties that 1 should take part in the
Judgment.

In my opinion, this appeal should not succeed. In answer
to the question, “*In what did the negligenee of the defendants
consist ?"" the only finding of the jury is *“Through lack of pro-
per inspeetion.”  All other charges of negligence preferred by
the plaintiff have thus been negatived: Andreas v. C.P.R. Co.,
37 Can, S.CR. 1,
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As is pointed out by Perdue, J.A. -

Failure to inspect was not in itself the direet canse of the aceident.
There must have been something wrong with the coupler which caunsed it to
» .

I'“A' AN fail and the jury have made no finding as to this .

l‘;u\v\n As put by Osler, J.A., in Sehwoob v Michigan Central Rail-
o O.L.R. 548 at 553 ;

Paciric  Toad Co.,
it which inspee

R.Co Want of inspeetion, unless there was some existing

1 —

Auglin, J tion would have diselosed, is not defeet, or, by itseli
Three suggestions are made in regard to the cause of the

failure of the coupler to operate—that there was a defeet in

it due, either to original viee, or to a state of disvepair, or that

the failure was due to the presenee of ice in the cup or chamber,

The finding of lack of proper inspection is consistent with

the existence of any one of these conditions, It is impossible to

say which of them the jury had in mind. Indeed, the appellant

himself suggests that the jury may have had in view some defeet

in the engine, whieh, it is said, was leaking steam. This possibil

ity only serves to shew how inconelusive and unsatisfactory the

finding really is.

There is not a tittle of direet evidencee either of original de-
. feet or of a state of disrepair, The coupler is shewn to have heen
one of the best on the market—a standard applianee and such as
admittedly met the requirements of see. 264 (¢) of the Railway
Act. The only indiveet evidence of anything being wrong with
H it is that afforded by the faet of its failure to work., That might
be due cither to a defeet of the meehanism or to the presenee of
ice or snow, and does not, therefore, in itself, afford any proof
¥ of the existence of either eondition. The only direet evidence
in the record upon this point is that of Neill, who says that, on
subsequent examination made by him, iee was found in the cun
or chamber in quantity sufficient to account fully for its failure
to operate and that on the removal of this ice the coupler
“worked fine.””  Ie also says that it was not worn and that
every part of it was in first-class condition. This evidence is
uncontradieted.  If it may be assumed that in this partieular .
the jury dealt with the ease upon the evidence, it may perhaps
be inferred that they meant to find that a ‘ proper inspeetion,”’
before the aceident oceurred, would, if made, have disclosed the
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presence of the ice afterwards found by Neill.  They have not CAN.
so found, however, and their finding is consistent with their :\'(.'.
having proceeded on an assumption of some entirely different 0“0
: defeet which, on iuspm'linll. would have been diseovered. l,u‘\\n
k But assuming that the presenee of the ice in the coupler is '_l\l:'”\ll:
what they thought ““proper inspeetion™ would have deteeted, R Co
1 there are other serions difficultios in the way of sustaining their gy
verdiet.  There is no evidence as to the ““history™ of the ear
carrying the refractory wnl-plwr for any period preceding the
accident—nothing to shew when it was eoupled to the adjoin
ing ear—nothing to enable us to say when the coupler had last
been operated--nothing to inform us to what weather conditions
it had heen exposed-——nothing to exelude the view that on the
last oceasion when the ear should have been inspected, prior to
its arrival at Melville, the coupler was free from iee and in per
feet order.  The ear had arrvived in the Melville yards forming
part of a fast freight teain only a short time before the acei-
dent and had been inspeeted. 1t is, therefore, against the suffi
cieney of this inspeetion that the jury must be taken to have
pronounced, |

The evidence as to the inspeetion actually made at Melville
is given by the men who made it—Neill and Couchman,  Their
evidenee is that they inspeeted the ears forming the train aceord- |
ing to instruetions.  They and a number of other fully qualified
railway men in the employment of the defendants and in that
of other railway companies testify that the inspeetion which
is sworn to have been made is the only kind of inspection that is
practicable in the, case of a train stopping en route.  This evid-

ence is uneontradieted. It is not within the provinee of jurymen

to constitute themselves experts on such a technieal question of
proper railway praetice and, without any evidenee to warrant
such a eourse and against all the evidence before them, to find

that the method of inspection preseribed is improper: Jackson i
. v. TR, Co., 32 Can, S.C.R. 245. If the verdiet means that the |
system of inspection was improper, viewed as a finding upon |
an ordinary question of faet it should be set aside, not as being
against the weight of evidence, but as being against the evid-
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enee: Jones v. Spencer, T7 LT, 536, As Lord Herschell puts it,
at p. H38:—

I cannot myself say that the jury have found their verdiet

upon the evidence,

Viewed as a finding upon a matter of technical knowledge it
is still less defensible: Managers of Metropolitan Asylum Dis-
trict v. Hill, 47 LT, 29: Jackson v. Hyde, 28 U.C.Q.B, 294;
Ficlds v. Rutherford, 29 U.C.CP, 113,

But it is contended that the jury may have meant that the

inspectors were negligent and did not earry out their instrue-
tions. It is admitted by every witness who gave evidence on the

subjeet—although they say that it is of rare occurrence—that

iee sueh as is said to have been found in the coupler in question

might be there without any trace of its presencee being visible
on the outside of the eoupler. The men who made the inspeetion
both say:

There were no visible signs to shew that there was anything wrong with
that coupler.

They examined it again after the accident and by visual in-
speetion could still see nothing wrong. The yard foreman, Tay-
lor, corrohorates them on this point.  Ault, the plaintift’s fellow-
workman, ealled by him as a witness, says the same thing. The
evidenee of these witnesses is uneontradieted.  Neill swears that
the condition afterwards found by taking the coupler apart
could not have been discovered by the inspeetion which it was
his duty to make and which he and Couchman hoth say they
actually made.

But negligencee of Neill and Couchman in the actual inspee-
tion, if found, and properly found, would not have sufficed to
sustain the verdiet at common law, because the defenee of com-
mon employment, although taken away by legislation of the
Provinee of Saskatchewan, in which the aceident happened, is
available in the Provinee of Manitoba in which the action has
heen brought: The ** Halley,”” LR, 2 P.C. 193, The findings are
insufficient to warrant a judgment under the Workmen’s Com-
pensation Aet.

The Court of Appeal for Manitoba has deemed it a proper
exercise of their diseretion and within their power to direet the

=S



23 DLR.| Purrax v. G.T. Pac. R, Co, 97

entry of judgment for the defendant dismissing the action in- CAN.
stead of ordering a new trial.  No objection to this course is 8,

taken by the appellant.  Upon this question of praetice I am not == .

disposed to interfere. 1

— . . GRAND
I am, for these reasons, of the opinion that the verdiet for TRUNK
the plaintifft. was properly set aside and that the judgment dis- "I}"”“"
missing the action should be affirmed. ks
Anglin, 1.
Appeal dismissed with costs,
SHEPARD v. ASTLEY. ALTA.
berta SupreMe Court, Harvey, C.J., Seott, Beck, and Walsh, J.J 0.
June 1, 1915 o
Lo Areear (§ 11 C 1-30)—Master's orvers—LaNp  Aactions—Power o
JUDGE ON APPEAL FROM
A Judge on appeal from a Master has the like diseretionary powers
Rules 326, 312 and 3 (Alta.), as the Court on an appeal from
and he may therefore reseind a Master's order directing o
scission of a land agreement and grant leave for an alternative remedy
Arrear from a judgment of Stuart, J. Btateiment
H. P. 0. Savary, for the plaintifi,
W. H. Sellar, for the defendants,
Beck, J.:—This is an appeal from an order of Stuart, J., in Beck, I,

Chambers, on an appeal from the Master,

The action is on an agreement for sale and purchase of lind
vendor against  purchaser-—claiming  specific  performance, a
personal judgment, a declaration of lien, sale, rescission, and
forfeiture of moneys paid.  No defence was filed, but apparently
a demand of notice was served.

The plaintiff: then gave notice of motion before the Master
for an order
that the agreement for sale mentioned in the pleadings be specifically per-
formed and for an order nisi and in default of payment that the said agree-
ment be rescinded and that the defendants do account to the plaintiff for
all loss or profits received or enjoyed by them or on the alternative sale
and foreclosure and for such further and other order as to the said Master
may seem meet

On the hearing of this motion the Master made an order to
the following effect :

(1). The agreement was ordered to be specifically performed. (21, The
sum of $8,628.45 was found to be owing for principal and interest by the

T—23 LR
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defendant to the plaintiff, (3). It was ordered that upon the defendants
paying to the plaintiff or into Court within two weeks of service the said
sum and the plaintifi’s taxed costs and the balance of the instalments under
the agreement, the plaintiff do execute, &e.  (4). But in default of payment
of the said sum and costs within that time and on default of pe nt within
three months of maturity of any subsequent instalment with interest, the
plaintiff should be at liberty to apply for (a) an order that the agrecinent
should be rescinded and that the defendants do account to the plaintiff
for all rents, revenues and profits received by them from or on account of
the said lands; or (b) an order for sale; or (¢) an order for personal payment,

Notice was given by the plaintiff of a motion before the
Master
for an order that the agreement XX be rescinded and for possession to be
given to the plaintiff and for judgment against the defendants for the interest
due under the said agreement for sale at 8, per annum until the date of
reseission or for an accounting of rents and profits or in the alternative sale
or foreclosure and for such further and other order as to the said Master
may seem meet,
This motion was returnable on February 23, 1915.

Having heard the motion, the Master, on March 26, 1915,
made an order as follows:

(1). The agreement was reseinded. (2). Immediate possession was
ordered.  (3). 1t was ordered that the defendants do account to the plaintiff
for all rents and profits received by them or any of them during their posses-
sion of said lands under the terms of said agreement for sale from the enlti-
vation or other use of the said lands as agricultural lands, . . . and
that the plaintiff do account to the defendants for all interest and other
sums received by him from the defendants or any of them under and by
virtue of said agreement

The plaintiffi appealed from this order; the grounds of his
appeal being stated as follows:—

1. The agreement sued on being rescinded the defendants, having sold
at a profit the lands which they purchased under said agreement, are liable
to account to the plaintiff for the profit so obtained or which but for their
wilful default they could have obtained.

2. The defendants are liable to account to the plaintiff for the interest
on the purchase price received by them on the resale of the property. 3.
The defendants as purchasers under the agreement sued on, are liable
on reseission to aceount as mortgagees in possession. 4. The defendants
being in wilful default are liable to account for rents and profits obtained
or which they might have obtained but for such default.

The motion by way of appeal was heard by Stuart, J., who
allowed the appeal without costs, and ordered
that the order pronounced by the Master in Chambers herein of date the
26th March, 1915, be rescinded and that the plaintiff be given leave to
renew the application made by him on the 23rd February, 1915, and to
move for any alternative remedy to which he may be entitled.
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From this order the defendants appealed on the following:

1. That the learned Judge had no jurisdiction to order that the order

pronounced by the Master in Chambers dated the 27th day of March, 1915,
should be rescinded in its entirety when neither the plaintiff nor defendant
led

2. That the learned Judge had no jurisdietion to grant an order rescind-
ing the order above mentioned when the application by way of appeal from

applied or asked that such order be rescine

the decision of the Master was to vary such order only as to the aecounting
which should take place thereunder

3. That the learned Judge had no jurisdietion to grant an order that
the plaintiff be at liberty to apply for the sale of the said lands and premises
or the enforcement of the said agreement, as the same had been reseinded
on the application of the plaintiff and when the plaintifi's application to
vary the order of the Master was based on the fact that such agreement
had been rescinded

1. That the learned Judge had no jurisdietion to grant an order rescind-
ing the order of the Master in Chambers above mentioned on the appeal of
the plaintiff when such order had originally been granted on the application
of the plaintiff,

On the argument before us, the defendant’s counsel expressed
himself as satisfied with the order of the Master of Mareh 26,
and the Court was of opinion that the plaintiff was not entitled to
call upon the defendant to account to any greater extent than as
directed by that order. The only question then remaining for
consideration is whether the learned Judge was authorized to
reseind the Master's order and in effeet to permit the plaintiff to
disregard the order for rescission and ask for an order for sale.

On the part of the defendant it is contended that the plaintiff
having been given an order for rescission with certain specified
consequential relief, and having appealed from the order solely
on the ground that the consequential relief specified is not the
full extent of the consequential relief to which he is entitled, thus
impliedly and, in fact, expressly—*“the agreement sued on being

rescinded "—aceepting rescission, he eleeted the remedy by way
of rescission, and the term of the order directing reseission must
stand; and it was not open to him on the appeal to the Judge to

ask, nor for the Judge to grant the relief of sale asked for alter-

natively on the notice of motion, which he must now be taken to
have abandoned. On the part of the plaintiff it is contended
that an appeal to a Judge is a rehearing, and that upon such a re-
hearing the Judge has the like powers as the Court on an appeal
from a Judge, viz., according to r. 326,

full discretionary power to make any amendment of the proceedings before
it . . . and to give any judgment and to make any order which ought
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to have been made and to make such further or other order as the case may
require.  The powers aforesaid may be exercised by the said Court not-
withstanding that the notice of appeal may be that part only of the decision
Sipparn  may be reversed or varied, and such power may be exercised in favour of all

" or any of the respondents or parties although such respondents or parties
ASTLEY.  may not have appealed from or complained of the decision.
Beck, 1, I think the plaintifi's contention is right. Rule 312 gives an

appeal to a Judge from a Master; there is no specifie rule indicating
the powers of a Judge upon appeal.  Rule 3 says:—

As to all matters not provided for in these rules the practice as far as may
be shall be regulated by analogy thereto.

By force of this rule, it seems to me, a Judge on appeal from
a Master must be held to have the like powers as the Court on
an appeal from a Judge, namely, those set forth in r. 326.

If this is so, I think that the learned Judge did what was
within his powers: and I see no reason on other grounds for dis-
turbing his order,

I have looked at a number of cases under the English and
Ontario rules, but they seem to me to be of little assistance in
interpreting our own rules.

I would dismiss the appeal.  Having regard to the contention
of the respective parties and their divided success, T would give
no costs of the appeal.

The learned Judge expresses an opinion in the nature of direc-

tions to the Master in the event of a rule being ordered. 1 am
not inclined to agree with his views in this respeet, and I think
the Master should deal with all the questions relating to the sale
unfettered by any directions in advance,

Harvey, C.J.

(dissenting) Harvey, C.J., dissented.
Beott, 3, Scorr and Wawsn, JJ., concur with Beck, J.
Walsh, 7.
Appeal dismissed.
SASK. DUTTON WALL LUMBER CO. v. FERGUSON.
8. (. Saskatchewan Supreme Court, Haultain, C.J., Lamont, ond MeKay, J.J.
" July 15, 1915,
1. Pranciean AND AGENT  (§ 1 A—6) — Liimep  AGENCY —— LAW  CLERK—
AUTHORITY TO PREPARE LEASE—PLEDGING CREDIT FOR IMPROVEMENTS,
The express authority given one employed as a law clerk to prepare
a lease on behalf of the prine ipal does not import the ostensible authority
of pledging the principal’s eredit with respect to materials and im-
provements on the leased premises.
Etatement ArreaL from judgment for plaintiff.
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J. F. Frame, K.C'., for appellant.
Squires, for respondent.

The judgment of the Court was delivered by

MeKay, J.:—Plaintiff claims that, by an agreement in writing
entered into on or about March 17, 1913, the defendant agreed
that if the plaintiff would supply lumber and other building
material for building a barn and repairing the roof and windows
of a house on the north-west quarter of seetion 10, township 35,
range 1, west of the third meridian, that defendant would pay for
the same.

The plaintiff elaims it furnished said lumber and other huilding
material to the amount of $119.85, which was used in building
said barn and repairing said house, but that defendant refuses to
pay for the same.

In the alternative the plaintiff alleges that, on or about April 6,
1914, the defendant agreed in writing with one Frank Porter
that if the said Frank Porter would build a small barn, 28 ft. by
16 ft., by 7 ft. high, box-car roof, and repair the roof and windows
of the house on the north-west quarter of seetion 10, township 35,

range 1, west of the third meridian, he, the defendant, would pay
for the same.

That the said Porter built said barn and repaired the roof and
windows of said house during the month of April, 1914, and, for
the purpose of said building and repairing, obtained from the
plaintiff. lumber and other building material to the amount of
$119.85, but defendant refuses to pay the same.

That by writing dated September 3, 1914, containing apt
words, the said Porter assigned to the plaintiff all his elaim against
the defendant.

There is no evidence to support the first part of the claim,
and the learned trial Judge gave judgment in favour of the plain-
tiff on the alternative elaim, and from this judgment the defendant
appeals.

The alternative claim is based on the following document put
in as ex. “C" at the trial:-

You may build small barn, 28 x 16 x 7 feet high, box-car roof, and repair
roof of house and windows of house, and send bill to me and 1 will pay

J. D. FerGusox,
Per G. AL Ferguson,

Durros
Wanr
Lusueg (o

v,
Frrausox,

McKay, 1,
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The question to be decided is: Had G. A. Ferguson authority
to pledge the credit of the defendant? The facts are, shortly, as
follows:

It appears that the defendant had leased to Frank Porter and
his three sons, for the year 1913, the land on which the barn was
subsequently built, and had had some discussion with them about
building a barn thereon, 24 ft. square, in the spring of 1913, This
was not done, as the lessees hadn’t time to do it that spring.

About March 1, 1914, the defendant, who was then leaving
for England, instructed G. A. Ferguson, a third year law student
in his office, to prepare a lease of the said lands to the Porters on
the same terms as the lease for 1913, Some time in March, 1914,
Frank Porter received a letter from the defendant’s office in Sas-
katoon, asking him to send in his lease for 1913, The letter was
not produced, hut he says it said: “Send in the old contraets, for
I cannot get my hands on mine.”  Frank Porter sent in to the
defendant’s office his lease for 1913, and after this, about April 4,
1914, his son Jesse Porter came to the defendant’s office, and he,
Frank Porter, says: “1 told him to tell J. D. Ferguson to let us
have a barn; 1 thought probably 850 or 860 would put up a barn.
And I got a letter from Ferguson’s office authorizing me to build
that barn.”  The letter referred to is ex. “C."”

Apparently at this time Frank Porter was of the belief that
he would require the defendant’s authority to build the barn,
notwithstanding what may have taken place between them in
1913.

It appears that it was on this occasion, when Jesse Porter
came into Ferguson & MeDermid's law office, that the lease was
prepared, the eheque for the seed wheat, and ex. “C" were given,
and the learned trial Judge so finds,

Jesse Porter first saw Mr. MeDermid (the defendant having
already left for England), and he says: “1 told him I eame in for
the money for the seed wheat and he told me to come back in an
hour and George would be in.”” Later, when Jesse Porter came
back, he saw George A. Ferguson and apparently got the new lease
for 1914, and certainly the cheque for the seed wheat, signed:
“J. D. Ferguson per F. I, MeDermid,” and also the letter or order
in question, ex. “C."

With regard to getting this order, he says: “George took me
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into Ferguson's office and asked me if J. D. Ferguson had given
me any right to build this barn, and I said he eertainly did.”

Jesse Porter then proceeded to tell him the size of the barn,
and G. A. Ferguson wrote and signed and gave him ex. “C”
which he, Jesse Porter, subsequently delivered to his father.

It is to be noted that the Porters never had any dealings before
this oceasion with G. A. Ferguson, and on this oceasion it was only
Jesse Porter that had any dealings with him.

Do these facts then, of G. A. Ferguson preparing this lease
for 1914 on the same terms as the old lease, which provided for
the defendant furnishing the seed grain, and giving the cheque
for the seed grain signed by F. F. MeDermid, hold him out as an
ostensible agent of the defendant, or an implied agent of the de-
fendant with authority to pledge defendant’s eredit for this
lumber and building material in question? T am of the opinion
that they do not.

But the onus lies upon the person dealing with the agent to prove cither
real or ostensible authority, and it is a matter of fact in each case whether

ostensible authority existed for the particular act for which it is so
wake the principal liable: 1 Hals, p. 15

O, and the eases there referre

Express authority is distinetly negatived by the defendant,
and the plaintiff does not attempt to prove any.  The defendant
swears the only authority he gave G AL Ferguson was to prepare

the |

provided for the furnishing of the seed wheat by defendant, but

e for 1914, in the same terms as the lease for 1913, which

savs nothing about the barn.  And, according to the evidence of
Jesse Porter, who was the messenger or agent ol Frank Porter,
before G. A, Ferguson gave him the order, he asked him, Jesse
Porter, if defendant had given him any right to build the barn.
This, to my mind, shews that G. A. Ferguson was not of his own
motion giving this letter, but rather that it was given on the
assurance of Jesse Porter that his father was entitled to it. This
the defendant denies.  He says when the barn was spoken of in
the spring of 1913 it was a barn 24 ft. square, and this is admitted
by the Porters,

Furthermore, the cheque for the seed wheat heing signed by
I, F. MeDermid and not by G, A. Ferguson, was, to my mind,
intimation to the Porters of G. A. Ferguson's limited authority,

The onus being upon the plaintiff to shew that the defendan
held out G. A. Ferguson as his agent, the evidence produced i
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not, in my opinion, sufficient to satisfy that onus. All G. A.

Ferguson did, apart from this order, S, was to prepare a

lease and get the cheque for seed grain as was done the year before,
and anything more than this, namely, the giving of ex. “C"" was
done at the request of Jesse Porter and on the assurance that
they were entitled to it. How then ean it be said that the de-
fendant held him out as his ostensible agent for this purpose?

I am also of the opinion that (i, A, Ferguson was not the
implied agent of the defendant with authority to pledge his eredit.
The implied
which are nec

authority of an agent extends to all subordinate acts

ry or ordinar

v incidental to the exercise of his express
r, extend to acts which are outside the
ordinary courses of his business, or which are neither necessary nor in-
cidental to his express authority: 1 Hals,, p. 164 and the cases there cited

authority. It does not, howe

The express authority given by defendant to G, A, Ferguson
wits to prepare the lease as above stated, and I do not think this
would give him authority to pledge the defendant’s eredit for the
building of a barn or repairing the house.  These, to my mind,
are not “subordinate acts which are necessary or ordinarily in-
cidental to the” preparing of a lease on terms which do not
provide for the building of a barn or repairing of a house,

Counsel for the defendant contended that defendant’s evidence
is to the effect that he had authorized G. A. Ferguson to look after
this farm, leased to the Porters.  But I do not think that is the
effeet of it.  The evidence on this point is set out on pp. 16 and 17
of the Appeal Book, and that evidence clearly shews that all the
anthority defendant gave G, AL Ferguson was to prepare a lease
on the same terms as the previous year.

Counsel for the respondent laid considerable stress upon the
following question and answer:

61. Q. Sothat he had that particular farm to look after for you? A. Yes.
He was looking after tha! matter for me

He argued that this was authority to look after the farm
generally.  But I think this must be taken in connection with
the evidence immediately preeeding it, where defendant sets out
the express instructions he gave about the lease, and defendant
evidently by the words “that matter” referred to the preparation
of the lease referred to in question and answer No., 59,

I am therefore of the opinion that this appeal should be

allowed with costs. Appeal allowed.
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MUNROE v. McDONALD,

Nova Neotia Supreme Court, Graham, Cd., and Russell, and Drysdale, J.1,
May 15, 1915,

1, VENDOR AND PURCHASER (§ 1 ¢ 13) —INCUMBRANCE ON TITLE-—SEWERAG)
TAX PAYABLE IN INSTALMENTS—RIGHT 10 DEDUCTION IN 10710

A covenant in a deed warranting the property to be free from al!
incumbrances and that the vendor will pay taxes, local improvement
and other assessments due on the property, entitles the purchaser
an allowance of the full amount of a sewe
the land, notwithstanding that the sewerage tax is pa)
instalments and that all instalments w paid to date

e vate charged against

able in annual

Areean from the judgment of Ritehie, J., in favour of the
plaintiff.

L. A. Lovett, K.C., for appellant

D. A, Cameron, for respondent.

Gravan, The plaintiff, the vendor, purchased for

$2,200 from the defendant a property at Sydney by an agree

ment under seal, dated July 31, 1905, the price to be paid $500
down and the balanee by monthly instalments,  Sewers had 1

cently been construeted on two sides of this property. The eity
of Syduey has a statutory lien for sewerage rates, and under this
provision they are payable as follows: The whole rate may be
paid at once, or, at the option of the landholder, the amount may
he divided into ten annual instalments to be paid with interest on
cach instalment at the rate of 5 per cent.

82 of the Aets of 1903, ¢h, 174, is as follows:

See. ¢

Phe special rates veferred to in the next preceding section of this Aet
may he paid in one lump sum or in ten annnal payments, each payment
to comsist of one tenth part of the principal sum, together with one year's
interest on the amount vemaining due with interest at 5 per contum per
annim

The amount due for such sewer rate or assessment shall eonstitute o

lien or charge on the land to which the same i< chargeable and shall hay

priority over

ry grant and or other eonveyance and over every

judgment, mor

s or other lien or incumbrance what r affeeting snuch

land or the title thereto, and shall be enforceable in the same manner and
with the same remedies as taxes on real estate.  Upon the sale of sueh
shall be dedneted f
ates for which such pr
although the whole may not be then due or payable,

land for taxes or sewer rates th

1 the proceeds

thereof the full amount of sewer

rty is liahl

The defendant, then owner, had adopted the instalment plan
of payment for the sewer rates. At the time of sale he had al-
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ready paid two instalments of the amount payable for the sewer
improvement in respeet to this lot while he owned it, namely, up
to July 31, 1904,

Then, in the agreement for sale of July 31, 1905, the ques-
tion would naturally arvise about the sewer rate. There was on
that day one instalment due. This provision was inserted :—

Ihe vendor to pay taxes, loeal improvements, and other assessments

of whatsoever kind now due on the property: the property tax for the
year 1905 1o be equally borne by the parties to this agreement,

The deed was not to be given until the land was paid for,

The first question is whether the parties meant by that that
the vendor was to pay the whole rate irrespeetive of whether the
instalments were payable or not, or whether they meant that the
instalments theneeforth payable were to be paid by him.  Where
was the line to be drawn? Inevitably the eity would resort to
its lien against the land when cach instalment matured. It
could not do so before.  The eity looks to the land. In the event
the plaintifft had to pay some $146.34 to relieve his land and
ke sues the defendant for money paid, alleging an obligation
of the defendant to pay the amount beeause he gave a deed with
covenants against incumbrances, The deed is dated May 18,
1906, That is not very material beeause if the defendant should
pay the rates, the plaintiff having been compelled to pay them
by the eity, he would have an action to recover it over.

I must confess that 1 have serious doubts about the ease.
Beeause the sensible way of doing the thing was for the plain-
tifl to assume the unpaid instalments of the sewer rate and have
that arranged in the price rather than have the defendant pay-
ing those instalments for ten years after he had parted with
the land.

But 1 think the words “*now due on the property ™" are words
sufficiently apt to deseribe the total rate then unpaid though
not then enforeeable, meaning “*now a charge on the property,”

I think the context makes a difference even if the ordinary
commereial meaning of the word “*due’ is payable.

If the parties meant instalments or portions of the rate now
lue on the property they should have said so.  As to the word
“due’ 1 simply follow Robinson, U1, in Hall v. Brown, 15
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U.C.Q.B. 419, T think it is the total rate, or rather the unpaid
amount of it in see. 281 which eonstitutes the lien or charge
rather than the instalments as they mature.

The words at the close of the seetion only provide for pay-
ment out of the surplus proceeds of instalments although not
then enforceable against the land, and no trustworthy implica-
tion ean be drawn from them.

I think the appeal must be dismissed with costs,

Russert, J.3—The plaintifft agreed to purchase a property
from the defendant by an agreement which provided that the
defendant was to give him a warranty deed, to he given at the
expense of the vendor and to eontain the ordinary covenants
and the property to he free of all ineumbrances whatsoever ex-
cept o mortgage to one Muggah for $1,000, ““the vendor to pay
taxes, local improvements and other assessments of whatsoever
kind now due on the property, the property tax for the year
1905 to he equally horne by the parties to this agreement.”’

The agreement was made in July, 1905, which was of course

the reason for the division hetween the parties of the property

tax.

Previous to the making of the agrecient a sewerage system
had been introduced under a statute, which made the whole
amount of the sewerage rates a lien, that is to say an ineum
branee, upon the property, but provided that this might In

spread over a period of ten years. If the elause of the :

cement
in referenee to the charvges for loeal improvements indieated un
ambiguously that the vendor was only 1o pay the annual instal

ments of the sewe

elaim payable up to the date of the agree-
ment, such a provision would probably override the sweeping
terms of the covenant against incumbranees, but the elause is not
unambiguous.  There is a sense in which the whole amount of
the sewerage rates was due at the date of the agreement and in
view of this ambiguity T think the learned trial Judge was right
in deciding that the plaintiff was entitled to have a deed, which
in fact he did have. from the defendant giving him a title free
from any inenmbrance for sewerage rates.

The construetion of the words ““now due’ in the agreement

I8 not necessarily the same as the construetion to he put upon

MuNgor

"
MceDoxaLn.

Russell, J,
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the word ““due’” as used in the statute relating to sewerage rates,
which is see. 282 of eh. 174 of the Aets of 1903, but in a doubtful
case | think it right to consider the meaning of the word as used
in the statute. That seetion, it must be confessed, is ill-drafted,
in that it uses the word ““due’ in two senses, but 1 do not think
it is 1o be interpreted otherwise than as it has been by the learned
treial Judge. Al diffienlty, however, will disappear if the words
“due or payable. at the end of the seetion, arve read as if they
had been written ““due,”” in the sense of ““payable.”  In the
carlicr portions of the seetion the amount due elearly means the
whole amount for which the property is liable whether immedi
ately payable or not

The plaintiff, on re-selling the property, was obliged to de
duet from his selling price $146.34 for sewerage rates, being the
unpaid balanee elaimed by the eity and which was a Hen on the
property,  He is entitled to recover this amount from the de

fendant under the covenant in the defendant’s deed and should

not be obliged, as the defendant elaims, to pay it to the ¢ity for
sewerage vates as he has alveady paid that charge in his settle
ment with his purehaser. It is the latter who should pay the
sewarage rates as he has dedueted them from the purchase price
of the property in his settlement with the plaintiff,  Possibly the
defendant should have brought him in as a thivd party so as to
have a deervee that he should pay the amount to the eity but
that is not the plaintift's aftaiv.  He is entitled to the relief

songht and deereed to him by the judgment appealed from
Duevspare, o, dissented,

Appeal dismissed.

MEINDL v. BRAVENDER

Mawitoba King's Beneh, Prendevgast, . July 27, 1915

1. VExpor AND perenaser (§ TIT 350 ASSIGNMENT BY VENDOR-—( ONDI
TIONS A8 TO PAYMENT - INSTALMENTS — FORECLOSURY

Where the an ag

of Tands is made dependent upon the condition

contract instalments, the faet that the assignee foreclo and aequired

the purels nnot be substituted in lew of the eondition

where the instalments were not in fact paid

ment for an assignment of mt for the sale

yment of the

er's interest o

Acmion on an assignment of an agreement for sale of land.
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H. F. Tench, for plaintiff.

J. F. Davidson, for defendant.

Prixperaast, oJ. - The plaintiff assigned by deed to the de-
fendant his interest in an agreement for the sale of lands where-
in he, the plaintfl, was the vendor and one Dickson, the pur
chaser, and the action is brought to recover $1,500 as halanee of

the consideration for the assignment.  The consideration in the

agreement, which is dated January 13, 1913, is $7,500 of which
#2500 was a eash payment and the balanee to be paid in two
equal annual instalments with interest at 6 per cent. The deed
of assignment wherein the consideration is stated to he $1, is
lated February 220 191350 that there were then due at the
time on the agreement for sale the two payments of $2,500 cach

1914 and 1915, with

respectively coming due on January
interest thereon.

The plaintiff also covenants in the assignment to make the
two payments to beeome due under the agreement for sale in
case of default by the purehaser Dickson.  The plaintiff’s eon
tention is that $1 was not the true consideration for the assign
ment, but that besides $3,000 paid to him at the time of exeen
tion, there was also, as part of the consideration thevefor, **the

promise of the defendant to pay the further sum of $1,500 so

soon as the next payment, that is, the payment of $2.500 pay
able on January 13, AD. 1914, should be made by the said
Dickson. ™’

The evidence of Uriah 8. Strome, who, as the defendant’s
agent negotiated the assignment, is really to the same effeet,
except that he adds that the $1.500 was only to be payable in
the event of Dickson meeting the fiest instalment promptly.

We have it then, both under the statement of claim and by
the evidenee of the defendant’s agent in the matter, that the
payment of $1,500 was conditional, being contingent on the
uncertain event of Dickson paying the first instalment exeept
that Strome adds to the eondition that Dickson’s payment was
to be made promptly.

It is true that the plaintiff's evidenee is different, being to
the effeet that the $1.500 was to become payable when the first
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MAN. instalment on the agreement for sale became due. That would
K. B. make it an absolute promise to pay on January 13, 1914, which

- is not only contradieted by Strome and the defendant’s son, but
MEINDL v . s .
v is wholly at variance with the statement of elaim, and more-

BRAVENDER,

over, unlikely, as there would then have been no reason not to
Prendergast, 3. ot out the true consideration in the assignment if there was an
unconditional promise to pay on a certain date,

As to the further element of promptuness, as brought in by
Strome’s evidence, it is not necessary to consider it, as the fact
is that the instalment was never paid. The evidenee shews that
shortly after January 13, 1914, when the first instalment was
due and Dickson failed to meet the same, Mr, Strome agreed
with the plaintift that, by making Dickson’s payment on the
eement for sale, he, the plaintiff, would become entitled to

the $1,500; but the instalment was never paid either by Diekson
or by the plaintifft.  In short, the condition as set out in the state-
ment of elaim and borne out by the evidenee, admittedly did not
happen.

The plaintiff. however, relies on something further which is
set out in par. 5 of the statement of elaim.

It appears that two months after the said instalment on the
agreement for sale was past due—i.c., Mareh 14, 1914—the de-
fendant served caneellation notiee thereunder, both on Dickson
and the plaintiff; and said parvagraph 5 sets out that the de-
fendant

thereby acquired all the right, title, interest and estate of the said Dickson
500, and

in full payment and in lien of the payment of the said sum of §2
in lien of all other payments by the said Dickson . . . and that the
the said interest of the said Diekson as aforesaid
AD. 1914, and the «

itifl the said sum of

defendant did ae

fendant did thereupon become
$1.500.,

on or about April
liable to pay the pl

The full facts with respect to ecancellation are that, after
causing cancellation notice to be served as aforesaid, the defen-
dant Bravender brought suit against Dickson and the present
plaintiff Meindl on April 7, 1914, setting out, among other alle-
gations, the serving of the eancellation notiee and praying in
the usual form for personal judgment and foreclosure within a
time to be fixed by the Court in case of default. The defenca
of Dickson and the present plaintiff was to the effeet that the

A
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serving of the eancellation notice on them had cancelled all
their rights and that all interests which they ever had in the
land were now vested in Bravender, thereby voluntarily relin
quishing any equitable relief they might have. Then, on motion
of the present plaintiff, there was judgment declaving his in
tevest and that of Dickson to be eaneelled and at an end.

I should here say, with respeet to an alleged letter from the
defendant to the plaintift (ex. 3), that I cannot take it to have
been properly proven.  This letter, in my opinion, fairly sets
out the verbal agreement which 1 find was entered into at the
time of the execution of the assignment, but the date at the foot
of it, March 26, 1914, would probably imply an extension of
time, and it is for this consideration that I refuse to reecive the
document,

Both counsel for the plaintift and for the defendant have
striven to take advantage of the cancellation notice and of the
present defendant’s prior suit against Dickson and the present
plaintiff.  In my opinion, there is nothing whatsoever in those
matters that can affect the present issue either way

The deeree in the prior suit that all interest of Dickson and
of the present plaintiff in the land be cancelled and foreclosed,
is in no sense res judicata with vespeet to the present claim to
recover the balance of the consideration for the assignment
which is an altogether different document containing a distinetly
different agreement. As a matter of+ faet, the deeree does not
really affect the present plaintiff in any way, nor has the pre
sent defendant gained anything by joining him with Dickson
in the suit; for the present plaintiff had no longer any interests
in the land that could be foreclosed, as he had alveady made them
over absolutely to the present defendant by the assignment. The
deeree, in deelaring eancelled and foreclosed an interest in land
which the present plaintiff had already assigned to the present
defendant, really accomplished nothing at all.

The present plaintiff was not then a proper party to the
prior suit in the aspeet of foreclosure, but only with respect to
his covenant contained in the assignment that he would make
the payments under the agreement for sale in case of default by
Dickson, and even then, that part of the aetion on which per-
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sonal judgment might be recovered, was abandoned.  In consent-
ing to, and in urging, foreclosure as far as he was concerned, the
present plaintiff was in faet consenting to nothing and urging
nothing that had any substance, as he no longer had any interest
in the land, nothing that foreclosure could affeet in any way.

Nor does it avail the plaintiff to urge that the defendant has
secured by foreclosure certain interests in the land.  That does
not concern him, as that was Dickson’s interest and not his own.
From the moment that the plaintift’ delivered the assignment,
he no longer had any interest in the land, but only a personal
claim for the $1.500 sued for herein.

The payment of this $1.500, however, was, as 1 have found,
conditional upon either the plaintiff or Dickson paying the first
instalment under the agreement for sale, which neither of them
has done.  Had the defendant’s promise to pay the $1.500 heen
absolute, the plaintiff’s acquiescence in the deeree mentioned
would in no way have affected his elaim adversely ; nor, on the
above finding that the defendant’s promise to pay was condi
tional, is the defendant’s position affected in any way by his
seeuring the deeree and other matters in the prior suit. There
is nothing in the aforesaid matters to disturb the faet that the
condition was the payment of the instalment, and the plaintiff
cannot, in lien of this condition, substitute the faet that the de-
fendant foreelosed Dickson's interest, or, putting it broadly,
that he secured the land. . The less so as the evidenee shews that
the reason for the condition, as it is, was to insure the payment
of the instalment as a return on the investment and to guard as
much as possible against having to take the land in satisfaction.
The action should be dismissed with costs

Action dismissed,

AVERILL v, CASWELL & CO. LTD.

Naskatehewan Suprewe Cowrt, Haultain, CJ., Lamont and McKay, JJ,
July 15, 1015,

1. CHATTEL MORTGAGE (§ 11 A—T7)—BONA FIDES OF CONSIDERATION—UN
TRUE EXPRESSION 0F—EFFECT ON SUBSEQUENT PURCHASERS,

A chattel mor s given to seeure a past indebtedness of $600 and

i fulnn- advance of 100, the consideration expresse

p “8700 in hand paid” while the actual indebtedness at the ti

being only $600 does not truly express the consideration as required

by the statute. and will re mder the mortgage void as against subse
quent purchasers and mortgagees in good faith,
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2. CHATTEL MORTGAGE (§ 11 A—T7 ) —AFFIDAVIT OF CFFICER OF CORPORATION
PERSONAL KENOWLEDGE—FAILURE 10 STATE—EFrect

An aflidavit of bona fides of a chattel mortg

of a corporation is defective if it fails to state, as required by see, 24

of the Chattel Mortgage Act (Sask.). as enncted by oh, 67, see, 22, of

the statutes 1913, that the deponent

connected with the mortg
facts deposed to

sworn by an oflicer

aware of the eirenmstanees

ge and has g personal knowledge of the

3. CHATIEL MORTGAGE (£ 11D 20) — INVALIDITY —SUBSEQUENT
POSSESSION—SEIZURE WITHOUT REMOVAL

CHANGE OF

A mere seizure by a baililt under a distress warrant on
of a4 mortg

maturity
without, removing the

= from the mort
trol, does not amount to such an actual change of
mortg

mof the
gainst suhsy

A goads

1= will enre a defective mortgag

quent equities

1. CHATIEL MORTGAGE (8§ 1T AT 1 AFFIDAVIT OF BONA FIDES
FORE SOLICITOR—\ ALIDITY

NSWORN B

A chattel mortgage is not rendered invalid beeanse the affidavit of

bona fides is sworn before the solicitor acting in 1
| Baker v, Ambrose, 2 Q.13 3 distinguished s Barthels, Shewan
Co. v, Winnipeg Cigar Co,, 2 LR 21, veferved o,

matier

Arrean from a judgment for defendant
T.J. Blain, for appellant.
G. . Barr, for respondent

The judgment of the Court was delivered by

Haviras, O This appeal involves the conflicting elaims
of the plaintiff and the defendant company under chattel mort-

gages given to them respeetively by the defendant Mary Hill

I have no hesitation in holding that the mortgage given to the
defendant company was null and void as against subsequent pur-
chasers or mortgagees in good faith for valuable consideration
for the following reasons:

According to the evidence, the mortgage was given to sceure
a past indebtedness u'm| a future advance.  Neither in the mort-
gage nor in the affidavit of bona fides is the consideration truly
expressed.  According to the evidenee Mrs. Hill owed the (‘as
well Company about $600 at the time the mortgage was executed.
While the consideration expressed in the mortg is "§700 to
him in hand paid at or before the sealing and delivery of these
presents.”’

re

The mortgage was taken, according to the evidenee, to secure
the amount actually owing at the time, and a further advance of
goods to the amount of $100.+
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113

SASK.

S.C.

A\VERIL

CASWELL
AND (0
L,

Statement

Haultain, C.J,



T

CSrecy -
N T ST T e

f
|

.
gt

R e T s

114

SASK.
8.C.
AVERILL
LS
CASWELL
Aaxp Co.
Lo,

Haultain, 0.7,

Domixion Law Rerorts. |23 D.LR.

In the affidavit of bona fides William A. Caswell, deseribed as
S President of the firm of W, A, Caswell & Co, Ltd.,”” swears to
an actual indebledness of $700,

The affidavit of bona fides is defeetive in that while it pur-
ports to be made by W, A. Caswell in the above mentioned eapa-
city, it does not state that the deponent is aware of the cireum-
stances connected with the mortgage and has a personal know-
ledge of the facts deposed to, as required by see. 24 of the
Chattel Mortgage Aet as enacted by ch. 67, see. 22, of the
statutes of 1913,

It is elaimed, however, on behalf of the defendant company,
that all these defeets were eurved by a subscquent taking posses-
sion of the property under the mortgage. The defendant com-
pany’'s mortgage was exeeuted on August 24, 1914, and regis-
tered on August 26 and was due on September 15, The plain-
tiff 's mortgage was executed on September 5, 1914, and regis-
tered on September 11, and was due on September 10, On Sep-
tember 11 the defendant company made a seizure of the mort-
gaged property.  The seizure consisted in sending out a bailiff
armed with a distress warrant, who informed the mortgagor that
the wheat was under seizure, and, on her agreeing that the wheat
would be sold for the henefit of the Caswell Co., left the pre-
mises and never returned,

During the interval between September 11 and 26 the wheat
was drawn into the market town by the mortgagor and the *‘ cash
tickets " were handed over to the Caswell Co.

The evidenee of the bailiff Johnston, while shewing a seizure,
clearly shews an immediate abandonment of the seizure.  He
SayS i—

I acted as bailitt for the defendant company. Ex, 4 is the distress
warrant, 1 recognize the mortgage ex, 3. Under the warrant I made a
seizure on the place of Mary Hill, | seized wheat on seetion 31-19-13 W2nd.
1 recognize notice served on F. and M, Hill (ex. No, 1) by me. Hill was
loading wheat. 1 told him my business and that the wheat in question
was under seizure and 1 gave him the notice and then I served Mrs, Hill. 1
found the wheat on the premises in two granaries fairly full.  Mrs, Hill
agreed that Mr. Hill would haul the grain into town at once to pay off
the Caswell mortgage, otherwise I would have stayed right there.  After
inspecting the granaries 1 came home,

On these facts it cannot, in my opinion, be said that there
was any actual or continued change of possession. The wheat

N
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was left in the uncontrolled possession of the mortgagor in ex-

actly the same position, so far as third parties were concerned,

as it had been before the seizure was made.

The defendant company’s mortgage must, therefore, he held
to be null and void as against the plaintiff, who is a subsequent
mortgagee in good faith for valuable consideration.

An objection was taken to the plaintiff’s mortgage on the
ground that the affidavit of bona fides was sworn before the
solicitor who acted for him in the matter, contrary to r, 425,
and the ease of Baker v. Ambrose, [1896] 2 Q.B. 372, 65 L.J.Q.B.
o809, was relied on. That ease decided that Order 38, r, 16,
which is the same as our r. 425, applies to affidavits made under
the Bills of Sale Aet, 1878, In England, however, under the last
mentioned  Aet, bills of sale are registered or filed with the
Masters of the Supreme Court of Judieature attached to the
Queen’s Beneh Division of the High Court of Justice, or such
other officers as are assigned for that purpose under the provi
sions of the Supreme Court of Judieature Aets, 1873 and 1875,
The English rules of Court also make further provisions relating
to the registration of bills of sale. Here, there is no sych con-
neetion, and, in the absenee of a speeific applieation of the Rules
of Court to C'hattel Mortgages by the Chattel Mortgage Aet, T
am of opinion that they do not apply,

See also Barthels, Shewan & Co. Lid. v, Winnipeg Cigar Co.,
2 Alta. L.R. 21.

The plaintiff’s appeal

should, therefore, he allowed with
Ccosts,

The judgment appealed against will be set aside and
judgment entered for the plaintiff against the defendants Mary
Hill and W. A. Caswell & Co., Ltd., for $232.50, with interest
at i per eent. per annum from September 5, 1914, and costs.

Appeal allowed.,
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CAN. PRICE v. CHICOUTIMI PULP CO.
: Nupreme Court of Canada, Davies, Idington, Duff. Anglin and Brodeur, JJ.

Varch 15, 1915
I. Liser Axp staxper (8 11 C—25 INJURY TO BUSINESS — (HARGE OF
ORTAINING OTHER'S LANDS USE OF POLITICAL INFLUENCH
A publication chargin
influence for the pur

v trading company with having used politieal
of procuring legislation giving it possession

to lands in derogation of what, to its knowledge, were the property of
the publisher of the ehar

rporation i ats buasine
(Que. R 22 K.B. 3

is an imputation ealeulated to injure the
s, and therefore actionable,
allirmed. )

2, Liskrn, Axp seaxper (§ 1T 111) —DEFENCES—JUSTIFICATION—F A IR

COMMENT—BELIER IN TRUTH—MISDIRECTION BY COURT.

In an action to vecover damages for libel, a direction by the

trial
Tudge to the

jury that the defence of justification would be established
if the defamatory statements had been made in honest belief of their
truth, although in fact untrue, and that, if the
honest comment on the facts, that
establish the defence of fair

publications were an
in itself, would be suflicient to
comment, is erroncons and misleading
[Que. R. 22 KB, 303, aflirmed

Statement Areean and eross-appeal from the judgment of the Court

of King's Bench, appeal side, Q.R. 22 K.B. 393

3, 393,
G. G. Stuart, K.C., and L. 8St, Laurent, for appellant and
cross-respondent.

E. Bellean, K., and A, Taschereau, K.C., for the respond-

ents and cross-appellants,

sy 5 Davies, J. (dissented).

Thingten, &, Toinarox, o This is an action of libel brought by the re

spondent against the appellant founded upon the publieation by
the latter in three newspapers published in the Provinee of Que
bee, of a letter written by him

There was a private bill pending before the Legislature of
Quebee promoted by the Town of Chicoutimi.  This bill was so
amended as to incorporate therein a deelaration eonfirming the
respondent’s title to some

ants made by the Crown.

The appellant in said letter reeited the proceedings in the
legislature which I need not dwell upon at length. In the course
of his statements therein referring to this amendment he said:

Now a portion of the lands deseribed in this paragraph never has been

and is not now the property of the Chicoutimi Pulp Co., but

is my pro
perty

And then he proceeded to state the history of the amendment
and commented thereupon as follows:—
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I'he intention of the promoters was to obtain a legislative title to pro
perty which the Chicontimi Pulp Co. pretended to own, but its title to
which was manifestly so insuflicient that it was afraid to submit it to the
test of a legal decision

I think the public must conclude that the Chicoutimi Pulp Co. had no
confidence in their pretended title, otherwise the unheard of recourse to a
declaratory law with respect to private property would have been un
neeessary

While the value of the land at issue may not be very great the prin

ciple involved in legislation of this character is of supreme importance to

the public; not alone to those persons whose property the Chicontimi Pulp

Co. may

et, but to all people whose property may he coveted by others
having suflicient influenee to obtain legislation of this kind

1 may, however, add that 1 am advise

that thm the intention of

the promoters elear, it is doubtful whether the objeet has been attained,

and 1 propose forthwith to test the question and if necessary carry it to
the Privy Council; should 1 find that my property rveally has been trans
ferred to the Chicoutinn Pulp Co,, T shall come hack to the legislature
and ask that body to wndo the injustice done and return the property
stolen,

I suggest for the consideration of the public whether legislation of this
character is not caleulated to prove injuvious to Canadian enterprise
veking capital on the English or foreign money markets,  If companies
can promote and earry logislation transferving to them other people’s

property. they can also promote and earry legislation by which creditors

will be deprived of their seeurity, or, if desived, of their veconrse against

their debtors. 1s it reasonable under the to expect that

s eirenmstanes
capitalists will invest money in this provinee

The respondent’s action is founded upon the letter as a
whole, but must rest upon these quotations.

Amongst many other things pleaded in defence the appel
lant alleged as follows:

. The letter published under his signature in the Chronicle, the Mon
treal Ntar, and the Gazette, was written and signed by him and was pub
lished at his reguest

15, The statements of fact contained in the said letter are true in sub
stance and in faect . .

18, This amendment was introdueed without notice of any kind to the
lefendant or to the public and contrary to all Parliamentary rules, regula

tions and us

s concerning private bills, and the persons who so intro
I the
deavour to obtain a statutory or legislative title to certain lands which
did not 1 g to the plaintifl, but did b
were in question at that time and with res
threatened

duced it intend woand the objeet of such amendment was to en

ng to the defendant and which

t to which litigation was

47. The defendant’s letter was a fair statement of true facts referring
to a matter of public interest and was a fair and bowd fide comment, not
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terest to make public, but a fair and bowd fide comment on matters of
public interest

On the issues so joined the respondent as plaintiff was en-
titled to have the jury pass.

It is elaimed, and I think with reason, that the learned trial
Judge so misdireeted the jury that the verdiet obtained ought
not to stand,

The Court of Appeal has set aside the verdiet and directed
a new trial.  From that judgment this u]u]wul. is taken,

I am, with great respeet, afraid that there was much miscon-
ception of law involved in the eharge of the learned trial Judge
on the trial of this simple issue, and henee that the complaint
of misdireetion which has been pressed is well founded.

I do not propose to enter in detail upon the manifold issues
presented and the various misdireetions of the learned trial
Judge. Speaking generally thercof, however, he seems to me, I
submit with great respeet, to have confused the issues which
ought to have been presented to the jury, and has thus been led

into error. If any doubt existed as to the defamatory char-

acter of these statements, a further question should have been
submitted to the jury whose provinee it is to pass thereon. Then
if the issues presented by the pleadings justifying as true the
parts which T have quoted of the letter complained of, and
assumed to be defamatory, had been well and traly tried out
and the truth or falsity thereof, or of material statements there-
in, first ascertained, matters would have been very mueh simpli-
fied

The action was launched some ten years ago and the plead-
ings 1 quote from filed shortly thereafter. The appellant in-
stituted, as threatened in said letter, proceedings to establish
his title and followed same to the Privy Couneil and in these
proceedings he failed entively to establish the title he asserted.
The trial of this action seems to have stood over awaiting the
result of that litigation. It surprises one to find, in face of
such a result (unless something new turned up afterwards
which does not appear), the pleading of the defence of justifi-
cation which T quote, still adhered to, instead of that assertion
of title being withdrawn. A defence of justifieation involving
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the truth in substance and in faet of an alleged libel is often a
perilous sort of proceeding.

The appellant nowhere in his long pleading sets up speeifie
ally a elaim of privilege but in law contends that what he does
set up constitutes a privilege of some kind.

So far as reporting what actually transpived in the legisla
ture or before its committees is concerned, that clearly is pri-
vileged. And so far as a fair and reasonable comment thereon
is concerned that also was permissible; for to speak the thought
we will, is the very life blood of our freedom and free institu
tions.  In doing so, however, no one has the right to invent
statement of faet and present it for truth.  Nor has he the right
in his comment to put forward what others may have invented,
and publish that or aught else as fact which is false.  No helief,
on the part of one publishing any such comment, in such false
hood ecan justify its publication as part of his comment

The reasoning used may be grossly fallacious and thus, in
effeet, a falschood in itself, but of that the law will take no
notice.  In thus appealing to mankind they arve supposed to he
able to diseriminate the true from the false if only the funda
mental facts upon which the comment procecds are shewn to b
true,

It has been said by high authority that this right to comment
should not be called a privilege. And as a matter of expedi
eney it may be as well when we see how confused people get over
the meaning of the term ““privileged,”” to bear that observa
tion in mind,

The comment must be fair, but mueh latitude has in practice
been permitted, for wise men treat with silent contempt that
which fair-minded men ean, when nothing but faets are pre-
sented, adjust and correet for themselves.  And thus the appel
lant, in dealing with the matter he had in hand, might have
gone very far in his strictures upon private legislation of the
character of that he was assailing. But he was bound in doing
so to adhere to the truth so that such fair-minded men as he was
appealing to might not be led astray. He could have presented

to the publie just exaetly the nature of the elaim he put before
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the legislative ecmmittee with the answer made thereto and
asked his readers to decide relative to his appeal.

Such, as I have tried to set forth, 1 conceive was the law
that ought to have been observed.  Instead of that it seems to
have been thought and, indeed, is urged before us that it mat-
tered not in such cireunmstances whether what was stated was
true or not, so long as it was honestly believed by appellant, and
published by him in good faith, 1 am unable to hold that view
of the law.

There are many situations in the commeree of mankind when

it becomes the legal, social, or moral, duty to speak, and in do-
ing so to give honest utterance to that which when it comes to
be investigated may prove absolutely false, and in many cases
he so speaking s privileged and proteeted unless he can be

shewn to have been actuated by maliee.  But this is not such a

case.  And to confuse it with that class of cases in their vari-
ous shades of absolute and qualified privilege is to mislead, and,
when doing so in charging a jury, is to misdireet them.

The law is so well expounded by Lord Blaekburn and others
in the case of Campbell v, Spottiswoode, 3 B, & 8. 769, and many
cases following it, that I may refer those coneerned to said ex
position, and to other ecases colleeted in Fraser on Libel and
Slander, pp. 90-95

FFor the purpose, therefore, of furnishing a bar to the action
the investigation of the belief or good fuith of appellant is of
no ;|\1|i|4

As, however, in many other libel actions, there is in this an
aspeet of it which gives rise to the consideration of the question
of the appellant’s good faith and his reason for believing that
he had a right to assert that he had a title to the lands he elaimed
as his. And that, if he thinks it worth while, he has a right to
insist on the Court and jury hearing him in mitigation of dam-
ages. 1t eannot form in itself in such a ecase as this a defence
barring the action.

I ean imagine a man, wishing to justify himself before the
publie, using this right as means thereof even if only nominal
damages asked at the opening of the trial, though I should doubt

its expedieney in a ten year old case,




oo

e
al
bt

23 DLR.| Price v, CiicovrTim Pone Co,

In dealing with such investigation as was made on the trial
relative to this question of the good faith and belief of the appel-
lant, there seems also to have been mueh confusion of thought
And that was carried into the eharge of the learned trial Judge
to the jury. He seems to have treated the matter as if it were
necessary to prove a eontract in writing and to have held that,
as there was no commencement of proof in writing, what was
addueced of an oral eharacter must fall to the ground. 1 submit
with deference, that it was the conduet of the appellant for
1

against him so far as shewn to be inconsistent with an honest

years preceding his letter in relation to these matters =lle

belief in his assertions of a title possessed by him that hore
upon the issues relative to sueh belief and good faith

From that course of conduet inducing, as it was alleged
reciprocal conduet on the part of those he assails, even an agre
ment or understanding might have been inferved or submitted
as a fair ground for an inference which forbade his honestly
pssertingesuch title as he set up.

I am by no means to be taken as asserting that such is the
fair inferenee or conelusion to be reached. That was and is for
the jury to consider. And it was for the learned Judge trying
the case to have direeted their minds to a fair consideration of
guch evidenee of any kind shewing his conduet in its hearing
upon this subsidiary question of the good faith of the appellant

Again, 1 may point out that the last paragraph of the de
fenee, being also the last of the three which 1 have quoted,
couples together two or three matters which ought to he kept
for consideration in the first place, quitc independent of each
other. The first part of the parvagraph is apparently a repeti
tion of paragraph fifteen, which must stand or fall by itself;
and if it fall, then, in my view of the law which governs the case.
that defence fails; and if that fails there canmot be maintained
the further proposition of a defenee of fair comment.

There has in such a case been a failure to maintain what the
law recognizes as fair comment and imposes as a fundamental
part of what constitutes fair comment.

Counsel for appellant submitted that no ease had been made
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out and that the case should have been withdrawn from the
Jury and the aection dismissed.

In my view of the law 1 need hardly say that 1 cannot
assent to such a proposition.

e also took the objeetion, which is not set up in the state-
ment of defenee, that the respondent being a corporation can-
not maintain such an action as this, under the existing eireum-
stances attendant thercon, and resting upon such a basis as the
appellant’s letter furnishes.

I do not think there is anything in any of the decisions in
the cases to which he has referred which ean be held to main-
tain the objeetion.  And 1 may frankly say that some obiter
dicta 1 have observed thercin do not seem to me maintainable,
It would be short-sighted poliey to try and so mould the law as
needlessly to restriet the right of corporations to bring an
action for libel.

In these days when corporations engage so much of the busi-
ness activities of mankind and ave daily assailed in the press, 1
think any one of them so attacked ought to have the power to
assure the publie on whom it relies for business that its conduet
has not been that imputed in any such attack as this, for ex-
ample,

Bringing an action for libel and putting him defaming any
such entity to the proof is its only means of defence. To de-
|n'i\<~ any one of them of such I'i;.'lll would be sure to tend to
make their eonduet worse instead of better. It is the publie’s
highest interest to have as much publicity given to corporate
dealings with the publie as possibly can be brought about.

I think this appeal should be dismissed with costs,

As to the eross-appeal 1 think to allow it, even if good ground
of eomplaint, which I do not find, would be to infringe on the
settled jurisprudence of this Court relative to mere questions
of costs. The eross-appeal should also be dismissed with costs

to be set off against the other costs of the appeal herein,

Durr, J.:—In this case 1 regret to say that 1 see no eseape
from the conclusion that there must be a new trial. T regret it
beeause all the facts were before the jury to enable them to pass

upon the issues raised by the action and the mistrial arises only
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because in eertain vital matters they were not properly in-
structed by the learned trial Judge. The defences were justifi-
cation, privilege and fair comment. It was not disputed on the
argument that in an action for libel where, as here, the publica-
tion complained of deals with matters admittedly of public in-
terest the rules of law applicable in the Provinee of Quebee do
not sensibly differ from the rules of the law of England exeept
in so far as they may be affected by statute, and there is no
question of the application of any statute in this case. In effeet,
the learned trial Judge directed the jury that the defence of
justification would be established if they were satisfied that the
defamatory statements of fact were made with an honest belief
in their trath, even though in fact untrue. He further diveeted
them that if the publication was an honest comment that, in it-
self, would be sufficient to establish the defence of fair com-
ment,  As the learned Judges of the Court of King's Beneh
have pointed out in their judgments these direetions wer
crroncous.  The defence of justification fails unless the defen
Slant justifies every injurious imputation which the jury find to
be conveyed by the publication. The defenee of fair comment
fails unless the jury find that the imputation, although defama
tory and not proved to be true, was made fairly and bona fide
as the honest expression of the opinion held by the defendant
and is, in the opinion of the jury, warranted by the faets in the
sense that a fair-minded man might, on those faets, hold that
opinion, It is also essential to this defence (as vegards imputa
tions which the defendant fails to prove to be warranted in fact)
that he must have stated them not as faets but as inferences
from other faets,

As there is to be a new trial T think it is undesirable to enter
upon any diseussion of the facts. But I think it is important
to say this: The plaintiff is only entitled to succeed if the publi-
cation in question could convey to the mind of a reasonable
person imputations ealeulated to damage the plaintiffs in their
business. T think the publication is capable of sueh a meaning,
that is to say, T think it is capable of being read as chargi

the plaintiffs with making use of their political influence in the

legislature to procure the passing of legislation with the object
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of depriving the appellant of rights which they either knew to
be vested in him, or believed might be vested in him, in respeet
of property which they desired to get for themselves; in other
words, that they were unserupulous enough to make use of their
political influenee to benefit themselves at the expense of the
appellant’s rights, or what, if his recourse to the Courts were
not taken from him, might prove to be his rights. 1 think that
would be an imputation caleulated to damage them in their busi-
ness.  But it is a question for the jury whether or not the publi-
cation in faet bears that interpretation in the sense that that is
the meaning which a reasonable person would attribute to it.

There is one further observation arising out of the course
of the argument in this Court which it seems right to make and
that is that the defendant is only bound to justify the publicas
tion (as regards his defence of justifieation) or support the
publieation as fair comment (as regards his defence of fair
comment) in the sense in which the publieation would be aetion-
able; that is to say, in the sense in which it would convey an
imputation prejudicially affeeting the plaintiffs in their busi®
ness, Failure to prove, for example, as a fact that the defend-
ant was the owner of the property, while relevant, no doubt,
could not be conelusive as regards either defence.  Even assum-
ing the jury should construe the publication as declaring abso-
lutely that the appellant was the owner of the property, the gist
of the imputation in the only sense in which it is actionable is
that the plaintiffs oppressively or dishonestly made use of their
political influence with the legislature to deprive the appellant
of rights which they knew to be his, or his title to which, at all
events, they did not think it safe to leave to the judgment of
the Courts. If the appellant fails to justify that imputation
in faet there is still open the defence of fair comment, the co-
éfficients of which 1 have indicated above. But first of all, it
is a condition of the plaintiffs’ success that it should appear
that the publieation contains actionable imputations, that is,
I repeat, imputations caleulated to prejudice the plaintiffs in

their business.

ANGLIN, J., dissented.
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Brovevr, J.. for reasons given in writing, was of the opinion
that the appeal should be dismissed.

Appeal and cross-appeal dismissed with costs.

FITZHERBERT v. DOMINION BED MANUFACTURING CO.

British Columbia Court of Appeal, Macdonald, C.J.A., Martin, Galliher,
and McPhillips, JJ.A.  April 6, 1915,

1. CorrorATIONS AND COMPANIES (§ V E 2220)—AcTION BY SHAREHOLDER—
RESCISSION OF STOCK SUBSCRIPTION—MISREPRESENTATION,

It is no answer to a shareholder’s action against the company for
rescission of the allotment to him of shares, for which he had fully
paid, subseribed for upon a fraudulent misrepresentation of the company,
for the latter to set up that at the time of action brought the company
was in financial difficulties and that the interest of ereditors had in-
tervened, if the company has not been placed in liquidation, although
an assignee had been appointed under the le of Goods in Bulk Act,
R.8.B.C., ch. 204, to carry out the sale of its entire stock in trade

|Oakes v. Turquand, L.R. 2 H.L. 325; Tennent v. City of Glasgow Bank,
L.R. 4 A.C. 615, distinguished.)

Arrean by defendant from judgment of Macdonald, J.
Brydon-Jack, for appellant.
Abbott, for respondent.

Macvonarp, CLJA:—The facts of this case, so far as they
have been brought out in evidence, are that one Lynch, the agent
of defendant to solicit subseriptions to its capital stock, induced
the plaintiff, in June, 1912, to apply for 250 shares by falsely
alleging that one Douglas had taken shares to the value of £3,000,
when, in fact, he had not taken any. Subsequently, in October,
1012, the plaintifi applied for an additional 20 shares, which were
allotted to him.

Before agreeing to apply for the 250 shares, the plaintiff inti-
mated that he had not the eash in hand to pay for them. Lynch
thereupon offered to obtain a purchaser, at the price of 810,000,
for bonds of the Columbus Securities Co. which the plaintifi: held.
The plaintiff delivered the bonds to Lynch, together with his
(the plaintifi’s) four promissory notes for sums aggregating
£2,500, payable to himself and endorsed by him in blank, which,
with the bonds, would enable Lyneh to find the $12,500 necessary
to pay for the 250 shares applied for.

The written application signed by the plaintiff made no
reference to the bonds and notes. At the same time, and on
what appears to be one of defendant’s forms, Lynch, as agent

125

CAN.
I'rice
v,
CrrcovriMt
Pure Co

Statement

Macdonald,
O.J.A.




126

B.C.

C.A.

Frrznegnerr
v,
DomiNioN
Ben
MANUFAC

TURING
Co.

Macdonald,
O.LA.

DominioN Law Reports. (23 D.LR.

for defendant, acknowledged receipt of $£12,500 in full for 250
shares in terms of the application, which was identified by a
number corresponding to the number of the receipt.  The receipt
was headed “Temporary Receipt,” and at the bottom were the
following words: “All cheques or drafts must be made payable
to the Dominion Bed Manufacturing Co., Ltd., when this appli-
cation is given.”

Some time later the plaintiff received from the secretary of
the company certificates executed by the president and secre-
tary certifying that he had been placed on the register of share-
holders in respect of 250 shares,

Shortly before the commencement of this action plaintiff be-
came aware that the shares were not allotted to him by the com-
pany, but were promoters’ shares, which had previously been
allotted to one Bereiter and belonged to him, and that the plain-
tiff’s bonds and promissory notes or the proceeds thereof had
never, unless Lynch's receipt of them could be deemed to be the
receipt of the company, been received by the company. The
defendant’s minutes shew that plaintifi’s application had come
before the board of directors and was rejected, professedly be-
rause defendant would not aceept the bonds and promissory
notes in payment of the shares applied for.

Without any notification to the plaintiff of this refusal, the
company afterwards, at the request of Bereiter, cancelled cer-
tificates for 250 of Bereiter’s shares and re-issued them in the
plaintifi’'s name, thus intentionally or ignorantly concealing the
true nature of the transaction from him.

That Lynch and Bereiter, and perhaps Bereiter’s co-directors,
fraudulently colluded together to bring about this result may,
in the circumstances, be suspected. Neither Lynch nor any of
the persons connected with the manipulation of the shares, bonds
and notes were called to give evidence, In the absence of such,
it cannot, 1 think, be inferred that anyone other than Lynch

acted fraudulently. The fact, however, is that the plaintifi’s -

application:to the defendants to be allotted 250 shares was not
accepted, and no contract between them was made. Plaintiff’s
offer was not for the purchase of Bereitér's shares, and hence
no contract between himself and Bereiter existed. In respect
of these shares, therefore, the plaintiff is not a shareholder in

e
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the defendant company, and his name is not properly on the
register of shareholders, and he is, therefore, entitled to have it
removed.

But the substantial relief which he elaims is the return of
his bonds or their value at the time they were delivered to Lynch,
the return of the unpaid note, and the repayment of the moneys
paid in respect of the other three notes which he had satisfied
before action brought.

His right to this relief depends on whether Lynch is to be
regarded as his agent for the sale of the bonds and notes, or
as the defendant's agent to give an acknowledgment binding on
defendant of the receipt of $12,500. There is no evidence that
Lynch had authority or was held out as having authority to
accept bonds or notes in payment of shares.  Indeed, the company
could not, because of a provision to that effect in the Companies
Act, accept payment for shares except in cash. The arrange-
ment between the plaintifi and Lynch for the sale of the bonds
must, I think, be regarded as an arrangement |etween them-
selves by which Lynch beeame plaintifi’s agent to make the sale.

Therefore, the receipt of the bonds by Lynch was not the re-
ceipt of the bonds by the company. There is no evidence that
the bonds were, in faet, sold; there is no evidence of what became
of them. The manner in which the notes were drawn suggests
the same relationship in connection with them. They were not
made payable to defendant, but to the plaintiff, and endorsed
by him in blank to enable, no doubt, Lynch to negotiate them.
In his evidence the plaintiff endeavours to explain this by saying
that Lynch told him the company needed money, that the bank
would not discount their notes, and that these notes could be
more readily discounted if drawn in the way suggested. This
is a most illogical reason, but it is the only one given. 1 think
the notes must be held to have been given in that way in contra-
vention of the notice which appears at the foot of the receipt,
which I have already recited. Plaintifi had notice that cheques
and drafts were to be made payable to the defendant, and that
should have warned him not to entrust Lynch with negotiable
paper. In this view of the case the company ne er had pos-

session of the bonds and notes, and, hence, there is nothing to
make restitution of.
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B.C. As regards the 20 shares applied for in October, that trans-

C. A action, I think, stands on a different footing to the one which

- . I have just been considering.  The plaintifi’s application for the
Frizuerpeny

v 20 shares was accepted by the defendant, and the shares were
DosiNtox

B duly allotted and paid for. The plaintiff also elaims rescission

Maxveac-  of this contract on the ground of fraud. The evidence is not
TURING o . ) .

Co. very clearly directed to that issue, but the original fraudulent

S— misrepresentation was never corrected—that is to say, when the
| Macdonald, i : - ? - i
ik O.J.A plaintiff applied for and received the 20 shares, he was still en- W

titled to rely upon the representation which had been made to
him when he purchased the 250 shares, that Douglas had taken
shares to the value of $5,000. There is no doubt that that
representation was made by Lynch and that the defendant com-
pany was privy to it, and that it was ealculated to and did in-
duce plaingiff to apply for the 250 shares. No doubt there were
other inducements offered to the plaintifi when he took the 20
shares, but I think it must be inferred that he acted, not only
on these inducements, but relying on the representation which
14 originally influenced him to Vecome an applicant for shares.

In this view of the matter, the plaintiff is entitled to retain
: . his judgment for rescission of the contract to take those shares,
k and he is entitled to have his name removed from the register
of shareholders in respeet thereof, and to have judgment for the
return of $1,000 paid to the company therefor, with interest. ;

e o

The defendant’s counsel contended before us and in the Court

s ~ .

below that, beeause it was in financial difficulties at the time

e

or immediately after the commencement of this action, the plain-
tiff could not claim the relief of rescission, because the interests
of creditors had intervened, and cited Oakes v. Turquand (1867),
L.R. 2 H.L. 325; and Central R. Co. of Venezuela v. Kisch
(1867), L.R. 2 H.L. 99, and other authorities in support of it.
In my opinion, these cases have no application to the present
case. It cannot be doubted that, as between sharcholder and
company, rescission may, and in a proper case ought to be de-
ereed.  The eases mentioned above were contests between share- &2

' holder and creditors represented by liquidator, not between share-

! holder and company. This plaintifi is not suing to have his

name removed from a list of contributories—indeed, no question

of contribution arises. It may be said that, if he is permitted
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to recover judgment in this action for the return of moneys paid
on account of shares, the plaintiff will elaim to rank with other
ereditors in the distribution of a fund which is insufficient to pay
the ereditors in full, and in this way obtain an advantage repug-
nant to the principle of these cases

I do not, however, think we have anything to do with that
in this appeal. If the plaintiff should seek to rank with the
other creditors, the liquidator has power to contest his right to
do so.  Then the question will be one between the plaintiff and
creditors. T express no opinion as to what the result should e
in such an issue. It is unneeessary here to do more than dis-
tinguish those eases from the one at bar

In the result, the plaintiff is entitled to have his contraet
for the purchase of the 20 shares rescinded: to have his name
removed from the register of sharcholders in respeet of these
shares, avd also of the 250 shares; he is entitled to judgment
for the sum paid for the 20 shares, with inte

, und with respeet
to the other rehu f elaimed and given in the judgment below, the
appeal should be allowed.

The appeal having partly suce

«ded and partly failed, there
should be no eosts, but the plaintifi: should have the costs of the
action

Magnin, JA:—In this action the plaintifi seeks to reseind
the contracts for the two blocks of 250 and 20 shares, to remove
his name from the rvuim-.r and list of shareholders, and for a
return of his money, promissory note, and bonds.  As regards
the first block, the grave diffieulty is that the trial Judge has
found, as T understand his judgment (as it was open to him on
the evidenee), that, in plain language, the plaintifi was swindled,
and that, by a conspiracy of some of the company’s officers,
certain promotion shares which had been issued to one of the
directors, Bereiter, were surreptitiously and subsequently trans-
ferred to him in pretended answer to his application of July 3,
1912, for shares in the company, after that application (which
involved the aceeptance of the plaintifi’s promissory notes and
Columbus Securities Co. bonds) had been formally rejected by

the board of directors at their meeting on .llll,\ 18, 19

and the
proceeds of which fraud went directly into the pockets of the

conspirators, instead of into the treasury of the company.

D23 n.L.R
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As | view the transaction, it is simply this, that it was a
fraudulent scheme by eertain directors to rob the company as
well as the plaintiff, and they suceeeded in doing so.  The appli-
eation only cmme hefore the board of directors to be rejected,
and so there was no acceptance of it and no contraet.  The
effect of what was seeretly done after that rejeetion is just the
samie, in prineiple, as il one or more directors had seeretly taken
blank shares out of the share book, filled thein in, signed and
sealed thewn and delivered them to an applicant in exchange for
ensh, which they put in their own pockets. Tt was not an aet
of the company at all which could estop it, but simply a private
and independent pieee of raseality, which the company, as such,
had no knowledge of and which it was powerless to prevent.

The result is that the plaintift never had any eontraet with the

company, and, therefore, there is nothing to reseind.  His
remedy is o personal one against those who conspired to defrand
him, but he has no elaim against the coirpany, which has suffered
as much as he has.

Then as to the second bloek of 20 shares applied for on Octo-

ber 3, 1912, They were paid for in eash, 81,000, to the com-

pany, and appear to have heen regularly issued, but the learned
trial Judge has found that the contraet should be set aside for
fraudulent misrepresentation, and 1 see no good ground for dis-
turbing his finding.  The only question that remains is the fact
that the plaintilf did not bring this action till July 22, 1913,
which is nearly a month after an assignee had been appointed,
,under the provisions of the Sale of Goods in Bulk

on June -
Act, eh. 201, RS.B.CL to earry out the sale of the entire stock-
in-trade of the company to one Barber, and it is submitted, on
the authorities cited, chiefly Oales v, Twrquand (1867), L.R. 2
H.L. 325, and Tenvent v. City of Glasgow Banl: (1879), L.R. 4
A.C. 615, that it was then too late to reseind this contract to
take the shares. 1 think, however, that the learned Judge was
right in holding that the principle in those eases, which were

between liquidators and sharcholders, as to the right to remove
names from the list of contributories, does not extend or apply
to the circumstances of the present case, wherein the share-
and no question is or can

holder has fully pald for his shares,
be raised as to putting him on a list therefor.  Whatever rights,
if any, the ereditors of the company may have against him, they
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do not stand in the way of his right to have the contraet between
himself and the ¢ pany rescinded for just canse, and the judg-

ment below in his tavour should stand in that respeet
Gareer, JA 1 agree with the Chief Justie

MoPmimres, J A~ With all respeet and

learned trial Judge, in my opinion it was not established by the

deference to the

evidence that Lyneh was the agent for the company for the

sale of 250 of the 270 shares issued to the plaintif With respe
to the 250 s, 1t was a transaction whereby the plaintiff wa
transferred shares which previously stood in the nme of
. W, Bereiter, and, under date August 26, 1912, the plaintifi

gave a receipt therefor, It is contended that the plaintifi was

are of this faect.  Without entering into detail of how 1

arrive at a contrary conclusion, I unhesitatingly =ay that 1 do
not givi 1y eredence to this contention

I'he plaintifi applied to the company for the issue to him of
250 shares under date July 3, 1912, but no allotment was made
In fact, the applieation was refused, and in particular beeause of
the faet that the plaintiff: proposed to pay therefor as to £10,000
of the S12,500-—the par value by the teansfer of 500 shares of
the Columbus Securities (o

I'he company had determined, on February 8, 1912, that
J. B Askew was to be the exelusive agent for the sale of $99,750

of the company’s stoek, on a commission to him of

on all
stock =old. he being empowered to aceept one-fifth of the pur
chase price in eash and promissory notes at 6, or 6° mort-

gages on real estate as security for the |

lanee, the notes to run
not exceeding 12 months and the mortgages for not longer than
5 years, or any negotiable security approved by the directors

It is true that J. W. Lynch, purporting to act as the agent
for the company, issued to the plaintifi, in respect of his appli-
cation for the :

0 shares, a receipt for $12,500, but the receipt
was untruthful, and no such sum was paid to the company, and
who was better

vare of that than the plaintiff 7 The plaintifi
did, it is true, turn over to J. W. Lynch 450 shares of the Colum-

bus Securities and four promissory notes for 8625 three of

which notes have been paid—al' of which, it would scem, were
made to the plaintifi’s own order, the plaintiff aceepting as suffi-

cient explanation that it was not desired that they should I
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made to the company, as its line of eredit with the Bank of
Montreal, its bankers, was exhausted, and it was not desired to
make the transaction known to the bank, but the notes would
be realized upon, independent of the bank—an explanation which,
then and there, should have aroused the plaintifi’s suspicions,
if it was the fact that he was embarking in this transaction in
good faith and not lending himself to the flotation of a com-
pany which was clearly, as the evidence shews, being manipu-
lated by men devoid of principle or honesty. Upon the very
receipt accepted by the plaintiff is this statement

All cheques or drafts must be made payable to the Dominion Bed
Manufacturing Co., Ltd., when this application is given.

The circumstances surrounding this application for the 250
shares are so suspicious in character that 1 eannot give credence
to the plaintifi’s testimony. I cannot believe that he was un-
aware that his application, as made, was refused by the directors,
and that not until the month previous to this action being brought
did he become aware that he had been transferred shares that
previously stood in the name of E. W. Bereiter,

It is to be noted that upon the application made for the 250
shares there is this statement: *The company reserved the right
to reject all or any part of this application.”

The application for the 250 shares was made on July 3, 1912,
and on July 11, 1912, we have the plaintiffi writing a letter to
the company in the following terms:

Vancouver, B.C., July 11, 1912,
Tue Dosixton Beo Masveacrerizag Co., Lo,
1116 Dominion Trust Building, City.
Dear Sirs,

1 have subseribed for two hundred and fifty shares in your company,
as [ believe that the bed which you will turn out will prove to be a better and
a simpler bed to ereet than any other bed on the market, and I have no
doubt that there is great scope for such an industry in Vancouver, and that
a large field can be tapped from Vancouver.

With sufficient capital to commence operations and able management,
I consider that a most successful future is in store for the Company.

Yours truly,
C. H. Frrzuernegt.

The plaintifi would appear to be very willing, and at a very
early date, to lend his name to the exploitation of the company,
and, no doubt, to aid in induecing others to invest in the shares
of the company, and it would appear that his profession or busi-

ness is that of financial agent.
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On August 8, 1912, J. W, Lynch issues a receipt to the plain-
tiff for the further 50 shares of the Columbus Securities Co.,
making, in all, the 500 shares, and on August 8, 1912, the plain-
tiff receives two certificates from the company, covering 250
shares in the company—one for 50 shares and the other for 200
and signed receipts therefor, which, as they appear in the appeal
hook, shew that the shares were shares previously held by E. W,
Bereiter—i.e., it is contended that the receipts were separated
from that which goes before, and afterwards pasted on-—no doubt
that appears to be so—but again 1 cannot give eredence to this
contention and that the plaintifik was unaware of the actual facts,
I am impelled to hold that he was conversant with the fact that
he had had transferred to him shares previously held by E. W
Bereiter,

It is to be noted that the plaintiff, in purchasing shares in
the company, went upon the advice of his partner, Mr. Weller,
who made an investigation of the business affairs of the com-
pany, and it was only after this investigation was had that the
plaintifi deeided to purchase shares in the company, and on
July 11, 1912, eight days after his application, he wrote the letter
above quoted.

It was admitted, upon the argument of the appeal, that Lynch
was not acting for the company when he undertook to sell the
stock of the Columbus Securities, but for the plaintiff.  We
find the plaintiff making this statement in examination in chief:

He (Lyneh) was in a great hurry.  He said that he would agree to the
disposal of this stock and would sell it and buy this other stock in the
Dominion Bed Manufacturing Co
And Mr. Weller, who had advised the plaintifi, was present on
this oceasion.  This all indieates that Lynch was clothed with
authority by the plaintiff to carry through a transaction of sale
of the stock of the Columbus Securities, and purchase, on hehalf
of the plaintiff, shares in the Dominion Bed Manufacturing Co.
To accomplish this some time would necessarily elapse, and the
plaintiff apparently never obtained the certificate for the 250
shares until August 26, 1912, If the position of matters was as
the plaintifil wishes it to be understood, why this long delay from
July 3 to August 8, 1912, 'before the certifieates issued? It can
only be explained upon the footing that Lynch was to in some
way dispose of the Columbus Securities’ stock and procure shares
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in the Dominion Bed Manufacturing Co., not by wav of the
application for shares to the company, but from scme holder

of shares in the company.

)

Then we have the plaintiff, on October 3, 1912, making a
further application for 20 shares in the company, but this appli-
cation is at onee acted upon by the company, and a certificate
issues under date Octoler 4, 1912

Then on Cetober 7. 1912, the plaintiff: writes the following
letter

Suite 417 Metropolitan Bldg
Vancouver, B.C'., October 7, 1912
J. B, Aswew, Esq
Seeretary="Treasurer
The Dominion Bed Manufacturing Co. Ltd,,
Dominion Trust Building, City
Dear Sir

Having made further investigations with regard to the possibilities
of future developments for the manufacturing of the bed for which vou
hold the patent rvights, I believe that the Company should prove very
successful and pay good dividends to sharcholders. 1 have, therefore
arranged for the inerease of my holding from $12,500 to that of $20,000. |
also trust that T may be of service in the extension of vour business, as good
manufacturing concerns are needed in this city.

Yours very truly
Crens He Frezuernert

What is the explanation of this letter? It would not appear
that there is any explanation.  All that can be said is, that it

would appear that the plaintiff was ready and willing to make

a statement presumably to be used to induee others to have
confidence in the company and to invest in its sharves, and the

statement that he had inereased his holdings to 820,000 wae

wholly untrue mt now the plaintiff seeks in this action, when
the company i in liquidation and unable to pay its debts in full,

to

set aside, upon the ground of misrepresentation and
fraud, his business transactions with the con pany, and to have
returned to hitn moneys paid and the securities handed over or
the value thereof, and that he should not be in any way a con-
tributory or in any way responsible for the labilities of the com-
pany.

Further, the plaintiff, in the taking of the additional 20 <hares,
did =0 in consideration for or in conneetion with his becoming
a director of the company, and he was appointed a director,

but went to England for some time, and apparently was quite
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he | careless of the affairs of the company, or, at any raie, rendered
ler imself by his absence unable to give any attention to his duties C.A !
as such, and vet he is contending that he never knew of the re- oo [
a jeetion of his application when he proposed to transfer the ten '
DoviNios |
i thousand shares of the Columbus Securities Co. to the company BEn
te in conneetion with his application for shares or the worthlessness  MANUFA¢
of the shares proposed to be transferred in this connection, and Il<h.'.H :
ng as to the noneys paid on the promissory notes the plaintift made T [
the following staten ents under eross-examination |
Q. Now when was it that you told Mre. Weller to inspeet the hooks and
see about the affairs of the company? A, Do you wean the lust time?
Q. The first tin A, After we had seen the condition of the praperty |
then we arranged that Mr. Weller should have —could look over the finan |
cial condition of the compan Q. What date was that \. That must
have been carly inJuly or the latter end of June. Q. That was after you
put in your application” A, No, before. Q. Before you put in your ap
ies plication.  You never had any difficulty at any time in inspeeting the books
on They were always open for inspeetion any time that you wanted to look at
ry them, weren't they? A1 never went to inspecet the books myself. Q |
¢ Whenever you sent anybody toinspeet them A Weanly sent at that time
| Q. 1 thought you said Mro Weller went twiee he lust time was when?
od A, He went down to the factory after T eame back from England. Q. Ther
was never any diffieulty in inspeeting the books? A, The sccond time
they wanted us to finance them, so they turned the books over tous. Q. You
never asked to inspeet them? A Noo Q. It was sort of conditional on
Ar vour taking this extra thousand dollars worth that you were appointed a
director? A, 1t was more or less. Q. You knew that you were going to
i be appointed before you leit for England? AL 1 thought 1 would be. |
NG thought 1 would probably be appointed. Q. That was the understanding?
™ v Yes. Q. You didn't make any investigation then as to the books or
status of the company at all? A, No. Q. You were quite content to
" E weeept the position without any inqguiry at all? A, 1 thought everything
ne was going along well Q. Thore was a minute here 1 don’t know whether
m it was referred to before—in which your application for shares was dealt
Il vith and rvefused? A, 1 never knew anything about it, Q. Did yvou find
’ t out afterwards? A, Not till 19 just before the company stopped in 1913
ud M. Asporr: | an going to put this book in, my Lovd, if my learned
e friend wants to ask abou* it
» Me. Brypox Jaok: Q. Page 120 “The further business coming before
the Board of Directors war the question of whether or not the Dominion
- Bed Manufacturing Company . Limited, would aceept ten thousand shares
1= of stock in special income certitieates bearing 7 per eent., issued by Columbus

Securities Company in exchange for their stoek, together with £2.500 in

ould not be accepted

Company, Limited, and it was seeonded

F promissory notes, and Mr. Bereite: moved that same
by the Dominion Bed Manufaeturing
I ¢ by P. B Askew, and earried.” “That is the reference to that. A, T know

nothing about it

M. Anvorr: These certificates re to vour Columbus Securities?

b A. They do in the minute book apparently
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Mic Brypos Jack: Isn't it afact that these Columbus share cortifientes
were of no real value? A, No, not at that time. Q. They have sinee
turned out to be of no value? A, No

Tue Covnr: Q. What, the Columbus?

Mui. Buvpox Jack: Yes, these she

es that were turned over by Mr
Fitzherberr— when were you first informed that they were of new value?
ATt was sometime afterwards.  They had dividends of 7 per cent. coupons
hed. They paid dividends after that time. T paid ten thousand
ars cash 1or them. Q. Who informed you that they were of no value?
A1 got that from—1 think it was Mr. Draper. 1 never heard anything
in the company at all. 1t was some outside souree. Q. Hadu't vou vour
doubts at the time of this transaction” Ao At the time 1 turned this over
I bought Empire Life Insurance, for which 1 paid ten thousand dollars, and
that company was absorbed by the Columbus Securities, and they gave
ven per cent. seeurities in place of Empire Life shares, making a different
investment altogether from what 1 intended originally. Q. You didn't
answer my question. Was it as a result of this turn over that vou began
to be impressed about the value of th arities? Ao D didn't care for
the turn over. Tt was not at all what 1 intended originally.  This concern

I

was operating in the West, and this other was an Eastern organization and
it was altogether different from what 1 anticipated. Q. And you were
rather anxions to get rid of that? A, At the time Tdidn’t think about it at
all until Lyneh eame and broached the matter to me. Q. You thought
there would be o ¢

ance to make a deal.  You thought you could deal with
them.  You knew they went to the Askew estate? AL 1 don't know where
they went, Q. Youknow now? A, Yes, | know they must have gone there
Q. You know now that all the considers tes was paid
over to Bereiter or Askew? AL 1 don’t know who got the money, but it
must have gone to some of them. Q. It didn't go to the Dominion Bed
Mamifacturing Co. anyway? A, No, it didn't go to the Dominion Bed
Manufacturing Co

At the trial of the action, counsel for the plaintiff took the
position that the officers of the company were scoundrels, only
excepting the plaintiff. It is a pertinent question if the plain-
tifl has not put himself into the position, considering all the sur-
rounding facts and eircumstances, of not being entitled to now

complain? - In my opinion, this i not a ease in which rescission

should have been ordered, but a proper ease in which to hold
that the plaintiff must be considered to be the holder of the
shares standing in his name, with no right to the return of any
of the moneys paid; that as to the Columbus Securities (o,
stoek, that was a transaction in which Lyneh was the agent for
the plaintiff, and the company eannot be in any way connected
with that; and as to the promissory notes, these apparently
were never made payable to the company or went to the com-
pany at all, and the company eannot be chirged with any liability
in respeet thereof,
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With respeet to the reeeipt given for 812500 by Lyneh, pre
suming to act as the agent of the company, all that is neeessary
to be said is this, that the facts disprove the pavinent of any
such sum as $12.500, and the plaintiff cannot rely in any way
upon the receipt. With respeet to what payments have heen
made by the plaintiff upon the shares held by him, that will b
a matter for the liquidator of the company, and as to whether
he should not be placed upon the list of contributories

In arciving at this conclusion, I may say it is based upon my

view of all the facts and eircumstances,

and, in my opinion, the
plaintifi: was not misled by any false statements made by Lyneh
as to Douglas being a subseriber for stoek in the company le
took steps to investigate the affairs of the company, and he was
not indueed or materially influenced by any false statements for
which the company is chargeable to part with any of the money
paid by him.  The plaintiff, in examination-in-chief and to his
own counsel, made answer as follows

Q. At all events on the strength of what Mre. Weller told you at the
time youinvested? AL Yes

Andd it was Mre. Weller who had made the investigation of
the aftairs of the company at the request of the plaintiff,

The plaintiff has not discharged in o satisfactory manner, m
my opinion, the onus which was upon him, and that was, that
it was upon the false and fraudulent representations of Lynch
that he was induced to become

sharcholder in the company
Further, in my opinion, he comes too late.  No proee

dings were
taken by the plaintifi to rectify the register or for the removal
of hix name from the list of sharcholders, and this action was
only commenced on July 22, 1913,

lnl on September 16, 1913
a resolution was passed at an extraordinary general meeting for
the voluntary winding-up of the company, and confirmed on
October 2, 1913; and when it is considered that the plaintiff
was the holder of 250 out of the 270 shares from August 8, 1912,
and of the remaining 20 shares from October 3, 1912, can it
be reasonably said that the plaintiff may now be heard in sup-
port of the contention made by him?  In my opinion, the authori-

ties are against his being so admitted to be heard. Stirling, J.,

5, 326, Carling v. London and Leeds Bank (1887), 56

il
at pp. 32
3

L.J.Ch.

21, said:
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Applying the rule laid down by Lord Cairns that the question whether

or not a contract to take shares cun be reseinded before the commencement

of o winding ap must d

pend upon the particalar cireumstances of the case,
I'he fuet

let us see what the particular eircumstances of this ¢ ar

set forth in a short affidavit of the liquidator

His Lordship reviewed the liquidator’s affidavit and con-
tinued
That is all

these circunistances

It is not said that the applicant had any knowledge of
In the first pla

are there any countervailing equitic
which ought to prevail against this right in equity to have his name removed
One eluss of cases is where the name of the sharcholder
But it
is possible to suggest that people may have made advances on the faith of the
name of that particalar sharcholder being on the register

from the register?

has been for a long time upon the register. That is not conelusive

And in the present case the plaintiff is a financial agent in
active business in Vancouver, where the company cgrried on its
business, and, further, he beeame a director of the company;
and the company embarked in a large way of business and in-
curred very considerable liabilities, and so far in the winding-up
procecdings 409, has been paid to the eveditors, and if the plain-
tiff is held not to be entitled to recover in this action, there will
reain about 25 more for distribution smongst the ereditors

of the company.  In my opinion the “countervailing equities”
are paramount in the present case,

In Stone v. The City and County Banl:, Collins v. Same
17 LJ.P.COCA) 681, Bramwell, L., at p. 695, said:

I think 1 have touched on every point

INTT),

In the result then | am of the
apinion that this elaim is just on the footing of rescinding, and that there
i a good voluntary winding up. 1 aun of the opinion that the case of Oakes
ISGT) 36 L) Che (HUL) 949, LR, 2 HLL. Cas. 325, shews that
where there is a winding up, whether voluntary with or without super-

v. Turquand

vision, it is too late for a person who has been defrauded into becoming a
sharcholder to rescind
that the name must be on the register, but that

I am of opinion that that case shews not only
it is too late to rescind
Upon these grounds 1 am of the opinion that this voluntary winding up is
good and upon the authority of the case of Oales v. Turquand this action

hased upon the footing of recovering the consideration money baek fails and

thut our judgment must be for the defendants
The eases undoubtedly shew that, once upon the register, the
shareholder must be vigilant to escape liability in respect of the
shares held by him.  Lord Cairns, in Re Cachan Co., L.R. 2 Ch.
HT, said:
It is impossible to disembarrass these cases of the effeet which a me

V'8

name being on the register has in inducing other persons to alter their
position,
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Now, the plaintiff, when he came baek from England, in April
1913, became aware of the bad condition of affairs of the com-
pany, and certainly in the month of June, 1913, Fecomes aware
of the fact that, as to 250 of the shares held by him, they were
shares transferred from Bereiter, but he does not commene
action until July 22, 1913, Upon this point there are several
cases, and a very short delay is held to disentitle the sharcholder
to relief—a delay of a couple of weeks being fatal,  See R
Neottish Petrolewm (1883), 23 Ch.D. 430; Taite’s Case (1867
L.R. 3 Eq. 795; Peel's Case (1867), L.R. 2 Ch. 674; Skelton’
Case (1893), 68 LT, 210,

Further, in this ease there was long delay, and, if not know-
ledge, the means of knowledge were available to the plaintifi
See Ashley's Case (1870), LLR. 9 Eq. 203: Scholey v. Central R
Co.aof Venezuela (1870), 9 L. 266

Upon the whole, in my opinion, the plaintiff failed to establish
the action as brought, namely, one for reseission, and if 1 should
be in error in this view, the action was brought too late. 1
would, therefore, allow the appeal.  The action should be dis-
missed, the defendants to have the eosts in the Court below and

the costs upon this appeal

V ppeal allowed in part.

MCcINTYRE v. PREFONTAINE.

Manitoba Court of Appeal, Howell, C J. M., Richards, Cameron, and
Haggart, JJ.A. July 23, 1915
1. Cuarrer Mortcace (8 IV B45) — REMOVAL OF MORTGAGED CHATTELS
RIGHTS OF SUBSEQUENT PURCHASERS — PrIoriries
The failure to re-register a mortgage in the distriet wher

animals are removed within six months of their removal
by the Bills of Sale Aet (Man

mortgaged
s required
docs not give a purchaser a better
title to them as against the mort ce¢ where the purchase is made
before the expiry of the statutory period

[Hodgins v, Johnston, 5 X, (Out.) 449, applied

ArpeaL from the judgment of the trial Judge in an action of
replevin,
AL B Hoskin, K.Co for appellant, plaintiff.

W, Boston Towers, for respondent, defendant
The judgment of the Court was delivered by

Ricuaros, J.A.:~Theophile Meron, in April, 1914, mortgaged
to the defendant two horses, which, at the time of the execution
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of such mortgage, were within the judicial division of the County
Court of Morris. The mortgage was registered in the office of
the clerk of that County Court.

In June, 1914, Theophile Meron's son, Joseph, was allowed
by the mortgagor to use the horses in his business as a peddler
of medicines.  Whether he was to do such peddling in the above
Judicial division, or in that of the County Court of Carman, or
in both, does not appear.  The only evidence on the point is that
of his brother Hildege Meron who says, referring to Joseph:

He just simply got those horses with our consent to go out in that
district to peddle some medicine

As no district is previously referred to in Hildege's evidence,
one can only presume that the “district” referred to would be
the territory within such a distance from the Meron family home
as could readily be travelled with a team of horses having their
headquarters at that home. The evidence is vague as to where
Joseph lived while so peddling, but what there is suggests that it
was at the family home.

There is no evidenee to shew, until July 21, 1914, what Joseph
in fact did with thelhorses or how far he travelled with them or
where they were usually kept after he got the consent to his using
them. On July 21, 1914, Joseph sold the horses to Mr. T. L.
Beaudry. It appears that Beaudry first met Joseph, and saw
the horses in Carman.  But the place where he bought the horses
from Joseph is not stated, though it was probably at or near
Carman.

In the following October, Beaudry sold one of the horses to
the plaintifi; and in the first week of the then next January he
sold him the other.

Apparently from the time of the sale to Beaudry the horses
were kept in the judicial division of the Carman County Court,

In January or February, 1915, the defendant, as mortgagee,
took possession of the horses, and on February 18, the plaintiff
brought this action of replevin in the County Court of Carman.

The learned trial Judge gave judgment for the defendant for

a return of the horses, and from that judgment the plaintiff appeals
as to the horse sold him in January.

The ground of the appeal is that the mortgage was not regis-
tered, as provided by see. 38 of the Bills of Sale and Chattel

Mortgage Act, in the office of the Clerk of the County Court of
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Carman within six months after the permanent removal of the
horses to the judicial division of the last named County Court.

The “permanent removal ™ can not in any case be held to have
happened before the sale to Beaudry on July 21, and the 6 months
from that date had not expired when the last of the horses was sold
to plaintiff in the first week of the following January.

I understand the proteetion of seetion 38 to only extend to
That
principle was laid down in Hodgins v. Johnston, 5 A.R. (Ont.) 449,

purchasers who buy after the expiry of the six months,

where animals, sold during the eontinuance in foree of a chattel
mortgage which covered them, were suceessfully elaimed by the
mortgagee after the time for renewal of the mortgage had passed
without its being properly renewed. It was held that the right
to seize the animals acerued to the mortgagee at the time they
were sold, and that once it had vested he did not lose it by letting
the time for renewal expire before he exercised that right. 1
express no opinion as to any other points raised in the ease
I would dismiss the Il|l‘)l‘:|l with costs.
Appeal dismissed,

BEAMISH v. LAWLOR.
New Brunswick Supreme Court, MelLead, €' Lugust 20, 1915

1. Banmesnt (§ 1-7)-MoONEY PLACED FOR SAFE KEEPING— Rt
FUNDS— DEPOSIT IN BANK

} POLLOW

Money placed with one for safe keeping ereates a bailment not w debt
and may be followed up by the bailor in the bank where the money had
been deposited in the bailee's name

2. Trosrs (§ 11 B—52)—~R1GHT 10 LAND PURCHASED WITH TRUST FUNDS
MORTGAGE BY TRUSTEE T0O CESTUL QUE TRUST

Real estate purchased by a trustee with funds held in trust, but
with knowledge of the cestur que trust and secured by a mortgage in the
latter's favour in a sum exceeding the purchase price, does not entitle
the cestui que trust to a deelaration of title to the land in his favour

3. Bamest (§ H=10)—GRrATUITOUS BAILMENT
PENSATION—XPENSES

A gratuitous bailee entrusted with money for the purpose of safe
keeping is entitled to travelling expenses and costs of exchange ineurred
in the performance of the trust, but cannot recover any commissions
or charges for services performed therein,

RiGur oF nanes

IO COM-

Action for injunetion, declaration of trust and an accounting.
Daniel Mullin, K.C., and R. F. Quigley, K.C., for plaintiff.
IW. B. Wallace, K.C., and J. A. Barry, for defendants.

McLeop, C.J.:
the plaintifi against the defendant.

Two actions were brought in this Court by
The first was brought in

MoINTyge
v
PrEFON
TAINE

Richards, J.A.

Statement

MeLeod, .4,
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March, 1914, against the defendant and the Bank of Nova Seotia,
claiming 5,000, In this action the plaintifi alleged that she
had given the defendant £5,000 for safe keeping, which the plaintifi
alleged that the defendant had appropriated to her own use, and
the plaintifi: further elaimed that a part of said money was in
the Bank of Nova Scotia at the eredit of the defendant, and she
asked that that amount be paid to her, and an injunction was
granted against the Bank of Nova Seotin to prevent it from
paying to the defendant or to anyone the amount so in the bhank
at the eredit of the defendant.

The second action was brought on April 9, 1914, asking that
alot of land on Douglas Ave,, in the city of Saint John, with a
house on it, be declared to belong to the plaintiff, and an injunetion
was granted to prevent the defendant from making any transfer
of the property, and the plaintiff further asked that the defendant
account to her (the plaintifi) for the sum of £12,083.24, which
the plaintifi: had intrusted to the defendant for safe keeping,
with the accumulated interest thereon, and the plaintiff further
alleged that the said house on Douglas Ave, had heen purchased
by the defendant with a part of the said 812,083.24,

At the hearing 1 ordered the suits to be consolidated as 1
thought they could be more conveniently tried together.

The plaintifi was the wife of one John Beamish, who was a
buteher by trade, and kept a buteher shop at 229 Haymarket
Square in the city of Saint John.  He died early on the morning
of July 3, 1910, Prior to his death he transferred all his property
to’the plaintiff.  He gave her a deed of the property he 1Il'l‘l||li1'<l
at Haymarket Square in May, 1910, and also an absolute bill of
sale of all the personal property he had there.  He had on deposit
in the Bank of British North America something over £12,000 in
money.  He gave that money to the plaintiff and transferred it
into her name, and at the time of his death it was on speeial
deposit in the plaintifi's name. The plaintifis also alleges that
Mr. Beamish had in his house 85,500, and that shortly before
his death he counted that money and handed it over to her and
told her to keep it as her own.  The plaintiff and defendant at
this time were strong personal friends, and I gather from the
evidence that the defendant was at the plaintifi’s house very
frequently, she was there at the time of Mr. Beamish's death.




fia,
she
il
ind
i in

shi

om

mnk
it
lon

it
ch
15,
wer

ed

ng
ty
el
of

23 DLR. Beamisn v, LAWLOR.

Mr. Beamish died on a Sunday morning, and the plaintift says
that at about nine o'clock that morning she took this 85,500
that was then in the house, and gave it to the defendant and
asked her to keep it for her, and the defendant took it from the
house in a small satehel or bag that the plaintifi had it in. The
plaintiff was Mr. Beamish’s second wife, and they had one son,
who at the time of Mr. Beamish's death was about 16 or 17
vears of age Mr. Beamish had then living one daughter hy his
first wife, who was married 1o a man named Ross, and one grand-
child living, who was a son by another daughter decensed. Ny
Beamish made no will. - Some time in the early part of September,
1910, Mrs. Beamish received a letter from a lawyver with re-
ference to the property left by Mr. Beamish,  The letter is not
in evidenee, but 1 gather from what was said that by it legal
|vlm'w'<|ll.u~ were threatened against her on behalf of this danghter
and grandehild,  The plaintiff and the defendant went to the offic
of the late Mr. W, W. Allan, who had been Mr. B

and showed him the letter, and the plaintifis says in her evidenee

nish’s solicitor

(and with this the defendant, who was present, agrees) that My
Allan advised her to draw this money from the Bank of Britis
North Ameriea and take it to Boston or somewhere else as ther
might be an injunction issued to restrain her from drawing it
from the bank and these heirs might make trouble.  She accord-
ingly withdrew the money from the bank; the defendant being
with her when it was so drawn,  The plaintiff did not care to
leave town at the time, and she asked the defendant to go to
Andover, Massachusetts, and see a brother she had living there
and to deposit the money ina bank there (she sayvs she told her
to deposit it in her—the plaintifi’s —name).  The defendant took
the money drawn from the Bank of British North America, and
went to Andover, saw the plaintiff’s brother, and deposited the
money in the Bay State National Bank of Lawrence, Massachu-

setts, in her own name.  The money as she took it was in Can-

adian bills; she earried it in a satehel with her, and deposited it
in the bank.  The amount, less the discount on Canadian bills,
that she so deposited was S12,083.24. It was deposited  at
o

3 interest. The defen
posited 85,000 with the Ame

it then went to Boston and de-

an Trust Co., also in her own name.
It is quite evident from the evidence that this money was also
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in Canadian bills, and the plaintiff claims it is a part of the $5.500
she gave the defendant in July, 1910.

The first question to be determined in this action therefore is
whether the plaintiff did give the defendant this £5,500 to keep
for her in July, 1910, If she did so give it to her the defendant
has never returned it or any part of it or accounted for it,

Dealing with this question: the plaintifi’s statement is that
on Sunday morning, July 3, shortly after her hushand’s death, she
took this &

500 and handed it to the defendant and told her to

keep it for her.  After stating that her husband died about five

minutes to one on Sunday morning the plaintifi says as follows:
Well, Sunday morning about nine o’clock 1 took it (that is the money

out of the trunk, and 1 ealled Miss Lawlor into the room and I said, Miss
Lawlor, I have some money in this

g here,  There is over $5,000 in it,
and Isaid 1 want you to keep it for me for a while; and she said she would,
and it was in a leather bag, and she put it in the bag on her arm, and she
asked me for a little shawl, und she threw it over her arm and she went
home, and 1 never saw it since
She says that she asked her for it several times, but the de-
fendant gave her different replies.  She at one time told her
that she, the plaintiff, did not want to know where it was, hut
did not return it to her.  The defendant denies that she received
the money.

The question is one of fact, that is, did the plaintiff give this
money to the defendant to keep for her or not?  There are only
two witnesses to the transaction, the plaintifi and the defendant.
The first question is: Was this money in Mr. Beamish's house?
It seems like a large amount of money for a man to keep in his
house, but having heard both the witnesses, and examined the
evidence, I have coneluded and find that Mr. Beamish did have
that amount of money in his house at the time of his death.
The plaintifi’s evidence is positive that shortly  before Mr.,
Beamish's death he ealled her into the room, and asked her to
bring in the money that was in the trunk. She unlocked the
trunk, and brought the bag that the money was in and handed
it to him, and he opened the bag, and he and she counted the
money on the bed, and there was £5,500.  He put it in the hag
and handed it to her, and told her to keep it for herself. I there-
fore have concluded that this amount of money was in Mr.
Beamish's house, and that he gave it to the plaintiff, and 1 also
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find that the plaintiff did on July 3 hand that money to the de-
fendant to keep for her.  The plaintiff and the defendant appear
to have heen very close friends, and 1 ean understand that under
the circumstances the plaintiff did not care to keep this money
in the house herself, and she gave it to the defendant to keep for
her. The defendant at that time was living in rooms on Main
St., Portland.  She herself does not appear to have had any
money of any account.  She undoubtedly did in September of
that same vear when she went to Andover with the $12,000 take
at least 85,000 with her in addition to the 812,000, and after
making the deposit in the bank at Lawrenee she went to Boston
and deposited 85,000 to her own eredit with the American Trust
Co.  The S12,083 was deposited by her in the Bay State National
Bank at Lawrence on September, 13, 1910,

3, The defendant’s

explanation as to where she obtained the $5,000 that she so
as
correct,  She says in the first place that Miss MeGolderiek, now
deceased, gave her $2,500 to use for charitable purposes.  She

deposited is entirely unsatisfactory, and I eannot aceept it

cannot remember when it was given her, but sayvs it was some
time before this deposit was made; she cannot at all fix the time
She says it was given in two different amounts, but cannot tell
what the different amounts were, and really ean give no explana-
tion why Miss MeGolderick should give her this amount of
money.  She says Miss MeGolderick gave her this money to use
for charitable purposes in any way that she pleased. It does not
appear that she used or attempted to use any of it for charitable
purposes, 1 hey

rd the defendant’s evidence given, and have
sinee read it carefully, and I am obliged to say that I cannot
credit her statement.  She says that in addition to the $2,500
she had 83,500 of her own money, and that she always kept all
this money in her own house, but in her examination she can
give no explanation, at least no satisfactory explanation, as to
where she got the $3,500. She appears to have been without
means, and I am obliged to diseredit her statement.

I therefore find as a matter of fact that the plaintiff did give
the defendant the money that was in Mr. Beamish's house at
the time of his death, which I find to be $5,500. This money
the defendant appears to have kept in her rooms, and 1 find that

1023 nLk,
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the $5,000 which the defendant took to Boston and deposited
in the American Trust Co., was this money belonging to the
plaintifi.  The defendant from time to time drew from that
money so deposited with the American Trust Co. different sums
which she apparently used for her own purposes.  On June 19,
1913, she drew $3,058.28, which on June 21 she l|A~im~ilw| with the
Bank of Nova Scotia, less $502.75, the amount of two notes

which she had previously given that bank, leaving a net amount

of & A3, which she on that «ay placed in the Bank of Nova
Seotia to her own eredit. The account with the American
Trust Co. was finally closed on April 16, 1914, when she drew the
small balanee remaining of 83108, Of the amount she deposited
in the Bank of Nova Scotia she drew out for her own purpose
all exeept 8S1,996.61, which is now to her eredit in the Bank of
Nova Scotin.  Thiz money 1 find as a matter of faet is part of the
money that was given by the plaintifi to the defendant to keep
for her.  The defendant in fact took the very money the plaintiff
gave her, deposited it with the American Trust Ce. in Boston,
drew out different sums from time to time and used them for her
own purposes, and finally on June 19, 1913, drew out 83,058.28,
of which she deposited to her own eredit in the Bank of Nova

Scotia, 83,555.53. It was contended on behalf of the defendant
that if the plaintifi’s statement that the money was handed to
the defendant is true, still there was no trust connected with this
money, and therefore it was a simple debt, and the plaintift could
not follow it. I think there was a trust connected with it. 1
think the defendant was handed the money simply to keep for
the plaintiff.  When she took that money to Boston and de-
posited it there in her own name she committed a breach of
trust.  She was simply a bailee of the money, and the plaintiff
would have been entitled to have elaimed the money so de-
posited in the American Trust Co. as her money, and the fact
that the defendant transferred it, or o part of it, from the American
Trust Co. to the Bank of Nova Scotia, does not prevent the
plaintifi. from following that very money, and therefore, in my
opinion, she can trace the money, and has traced it, and is entitled
to have so much of it as is still in the Bank of Nova Scotia at the
credit of the defendant paid over to her.

The second question is as to the $12,000.  The only question
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really in dispute between the parties as to this 12,000 is whether
the plaintifi is entitled to have the house on Douglas Ave
clared to be her own,

. ‘I"'
The defendant admits getting the 812,000
and depositing it in the Bank at Lawrence in her own name
The deposit, as T have said, was made on September 13, 1910

The plaintiff says that she told the defendant to deposit it in her

(the plaintifi’s) name. The defendant says That the plaintiff

told her to deposit it in her own (the defendant =) naame. But 1
think from the defendant’s own  examination the  olaintiff's
statement 1= correct,

Whichever is right there i< no doubt the money was put in the
defendant’s nome, and the defendant told the plaintifi when she

returned from Bostonsthat she had done so, and that does not

AMrer the

to have

appear to have made any breach of their friendst

money was o deposited, however, the defendant appent

drawn some of it at all events without the plaintifi’s know!

consent, and used it for her (the defendant own 1

PUrpose

On February 16, 1911, she drew 825 On April 6, 825, On

May 25, 1,000 (and to this item 1 will b again 1o refer (n

hune 26, 8246.14;  October 6, 830, and on October 16, S8.085.21.

i these drawings constituted the whole amount of the mone
including interest, that was in the bank up to October 16, 1911

which was S12431.38.  The S8,085.24 the def

2 fendant paid to the
plaintiff some time after October 16, 1911, Lat the same time
gave her 8100 as juterest, On May 22, 1911, the fendam
entered into an agreement with the late Dr. Melnerney to pur-

chase a property owned by him on Douglas Ave. in 8t John, for

83,770, and it is this property that the plaintifi’ elaims should be
transferred to her. The defendant paid for the property out of
the £4,000 drawn from the Bay State National Bank on May 25,
1911.

The plaintifi: elaims that she did not know the S1,000 was
drawn out until June, 1911, when she says the defendant told
her that she had purchased this property for her (the plaintiff)
and paid for it with the plaintifi’s own money.  The defendant
says that she purchased it for herself, and with the consent of

£4000 drawn on May 25 to

the plaintiff used a portion of the
pay for it,

Their different statements as to the purchase of this property
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are as follows:—The plaintiff says that in June, 1911, she saw
in the press that the defendant had purchased this property, and
she spoke to her about it.  She says she spoke to the defendant
in her rooms, which at that time were on Main St., in the ity of
Saint John, about the purchase of the property.

The defendang’s statement is as follows:—She says that she
made an agreement with Mr. MeInerney in May, 1911, to pur-
chase this property for 83,700,  The contract for the purchase
was put in writing, but it was not before the Court. The de-
fendant was unable to produce it, but she fixes the date by a
letter received from Mr. Melnerney (a barrister with whom the
agreement to purchase was made) dated June 19, 1911, in which
he calls her attention to the fact that on May 22, 1917, she had
made an agreement for the purchase of the house, which pur-
chase was to be completed within one month from that date,
and in the letter he asked the defendant for the amount of the
purchase money, 83,700,

The defendant on May 25 drew from the Bay State National
Bank $1,000, and on May 27 deposited the amount less $4
exchange, and $25 in eash, that is £3,971, with the Bank of Nova
Scotia in St. John, and on June 21, 1911, drew from the bank
the sum of $3,700, and paid for the property apparently on
June 22, beeause on that day the purchase was completed.  The
deed from Dr. Melnerney to the defendant is dated June 21,
and appears to have been drawn by Mr. Melnerney.  The
mortgage and bond to the plaintiff, which is for $4,000, was drawn
on June 26, 1911, and appears to have been drawn by Mr. Stewart
Fairweather. Whether at that time he was acting for the
defendant or the plaintifi does not appear, and no evidence was
given with regard to it,  Mr. Fairweather himself had died before
the trial of this eause.  The mortgage and bond, however, were
given by the defendant to the plaintiff, and the defendant kept
the property insured, making the insurance payable to the
plaintiff though the insurance papers were kept by the defendant
The plaintiff from time to time collected interest from the de-
fendant down until November, 1913, but the defendant did not
pay the full amount of interest as it came due, and in November,
1913, the plaintiff went to Mr. Stewart Fairweather, who as |
have said drew the mortgage and bond, and he colleeted from the
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defendant for her on account of interest 825, There was still a

considerable amount of interest owing, and the plaintifi on
January 23, 1914, consulted Mr. Quigley, and she shewed him
the bond and mortgage.  He direeted her to have it immedintely

recorded, which she did. 1 should

have saild the amount of

interest paid by the defendant prior to this was $200, and Mr.

Quigley colleeted from the defendant 8300, being the full amount
of interest on the mortgage of $4,000 up to December, 1913

It is alleged on behalf of the plaintiff that when she consulted
Mr. Quigley she did not give him the full particulars as to the deal-
ings hetween herself and the defendant. Subsequently on April 9
an action was commenced by the plaintiff against the defendant,
and an injunetion obtained to prevent the defendant from trans-
ferring the house, and asking that it be declared that the de-
fendant held the house in trust for the plaintiff, and on March 30,
1914, the suit with reference to the 85,000 was commenced, and
an injunction obtained against the Bank of Nova
prevent the transfer of moneys in that

Neotia to
bank.  The plaintiff
elaims that this house having been bought by the defendant
with money belonging to the plaintiff is really her house, and she
alleges that the defendant told her that when she purchased it
she was purchasing it for the plaintiff.  Against that statement
we have in the first instance the statement of the defendant
herself. It is true, however, that the defendant had committed
a breach of trust with reference to this very money. She had
certainly drawn some moneys out without the knowledge of the
plaintiff, but taking the whole transaction with reference to the
house, leaving out what the parties say, and just taking what
was done, it must be admitted that the defendant’s statement is
the most consistent with what was in faet done.  The defendant
did give the plaintifi the mortgage on the house; the plaintiff
aceepted it and colleeted the interest for two years and a half.
She first consulted a lawyer with reference to it in December, 1913,
and he colleeted $25 on account of interest and paid it over to
her. She then consulted Mr. Quigley in January, 1914, and he
collected %200 (being the balanee up to December of 1913) as
interest, and paid it over, and it seems to me that whether the
plaintifi’s statement as to what really took place at the time

the purchase was made by the defendant is correct, or whether
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the defendant’s statement is correct, it is true that the plaintifi

with the knowledge of the faet that the house was paid for with

her money took a mortgage on it and colleeted the interest for

two yvears and o half, and T eannot see my way to say that she

e, She was colleeting interest

did not know she had o mortg:

and she had consulted two lawyers, and through

on the mortgag
them colleeted interest, and 1 don’t think it is a good answer to

he did not fully

«ay that when she consulted these lawye

inform cither of them as to the relations between her and the

Iherefore 1 think T cannot order the house trans-

I

defendant

ferred to the plaintifi.  She has the mortgage on it, and althoug

the mortgage is for a little more than the purchase price, still it
ppen nevidenee before me that the house is full security for
th ount (81000 But the defendant must account to the
plaintiff for tl 1 mount of the 12,000 and interest, and this
umount | not taly been patd
1 fin fact that the $5.500 w given | the plaintift to
he defo nt inJ 1910, fin INE ¢ for her (the plaintifi
I find a et that the defendant has not paid or accounted to
1l \ fI for the full amount of the 812,000 she received from
]
\ ’ tin her answer filed o counterclaim, claiming
mmission an \ harges for work and serviee i
o that <he w oentit y | Wowed treavelling and othe
CXDIONSE nd exehange a iscount on the monoy I will i
low | he m exeept that for travelling expen mn goimng
to Lawr o deposit the 812,000, and if she there paid from her
own means any discount on the money so deposited she will also
be allowed that. T lance o laim will he disallowed
I'he order erclor | be that tl lefendant account to the
plaim « v, o0 en to her on July 3, 1910, with interest at
} Der om the time she placed it in the Ameriean Trust Co
in Boston, until she drew it from that company, and at 5 per
cent, on the amounts as she from time to time withdrew them

from that company I'hat the defendant account to the plamtift
he 812,083.21, that she deposited to her own eredit in the

was in the

Bav State National Bm it 3 per cent. while 1

bank, and at 5 per cent. on the amounts as she from time to time

withdrew them from the bank She will be given eredit for th
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S1000 that is secured on mort gage

it 5 per cent, on the property
it Douglas Ave

and also for her travelling expenses in going t

Lawrence to deposit the $12,000, and any discount she may

winally have paid on the money I'he injunetion

0 restrain
the defendant from transferring the house on Douglas Ave

must be dissolved.  The counsel for the defendant elaimed that

i ease the injunetion was dissolved the defendant would T

entitled to costs I will give the defendant no costs I refuse

to give the defendant costs heeause in the whole transaction she

ippears to have acted in a fraudulent manner

I'he injunction against the Bank of Nova Seotia is continued

med the Bank is ordered to pay to t

e plaintift 1)

ount of
SLOOGGT now on deposit to the eredit of the defendant, with the

werned interest
Ihe defendant must pay the cost
the 1w of the consolidation as om 1t Len

ed | her party to make application tor further direetion

JEFFRESS v. MacKINNON

" ! |
Vi 2 e
A !
' bl
| 1 "n lan
0 wls sold and delivered
P Fullerton, KA nd LB Bell, for plaintifl
K. W, Craig, for defendant
\ LI | The defendant is a merchant residing at
Winnipeg selling generally to the trade in Winnipeg and the
Phe plaintifis are manufacturing stx who manuf

t Walkerville certain liguids and solids used
ds and drinks,  The plaintifY’ Jeffress is the travelling sales

{ the plaintiff partnership. 1t is obvious that the

woods he

)
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sells require special introduction and salesmanship.  In January,
1914, Jeftress, being in Winnipeg, he and MacKinnon, with a
view to MacKinnon's handling the plaintiffs’ line of goods for
Winnipeg and the west, visited many of MaciKinnon’s cus-
tomers. Jefiress demonstrated and talked his goods so suceess-
fully to these customers that MacKinnon beeame enthusiastie and
thought that he could carry the line, especially with the assist-
ance of Jeffress, to the mutual benefit of both.  Then commenced
the dealings which led to this lawsuit. The defendant then, and
at different times, bought from the plaintiff various articles, in-
cluding cider essences, chocolate paste, powders, flavouring ex-
traets, grape-vino and Caro,

Cider essenees were to he used diluted with water to make
non-intoxicating  drinks,  More essence  was  required to a
given quantity of water than as represented by Jeffress. and the
defendant is entitled to damages,

The powders ineluded pastry puff, piec powder and lemon pie
powder and eggine.  Pastry pufl is used to make an artificial
whipped eream. Jeffress told MaceKinnon that if it were beaten
with water it would make a good imitation whipped eream and
when mixed with one-half veal whipped eream it conld not be
distinguished from the real article, and would keep in the same
condition longer than the real article.  Pie powder was repre
sented by Jeffress to be usetul to make eream whip better when
the real eream was light.  Lemon pie powder is used to make an
artificial lemon pie. Jeffress vepresented it wounld make lemon
pies mueh cheaper and just as good as the real lemons,  Eggine
is a powder supposed to take the place of real eggs.  Jeffress
represented it was made from eggs and was cheaper and just as
good. 1 find that none of these powders were as vepresented.
The Eggine especially was a disappointment.  The plaintifi’ took
all the Eggine back so there is now no dispute over that except
for some small quantities still in the hands of unsatisfied cus-
tomers. 1 will allow damages on this item,

Grape-Vino is a non-intoxieating drink. It was sold by
sample. 1 am unable to find as a faet that the goods delivered
were inferior to sample. The defendant elaims that the plaintift

was to mail coupons to prospeetive customers. This the plain-
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wry, tiff admits, but he says that the defendait was to send a Win MAN.
ith a nipeg city directory to Walkerville so that the coupons could b K. B
5 for b mailed from there, The directory, however, was very late in e
cus- & arriving at Walkerville, reaching there about the time of Jeffross' o
(eSS < visit to Winnipeg in June. When Jeffress came he brought some Mac I\'\_\"‘
cand ; coupons. It is quite probable that he did not bring as many as it Metealfe, J.
ssist- I was intended should be mailed from Walkerville, 1 have no
meed 3 doubt that the non-issue of these coupons as orviginally intended
and 1 seriously affected the sale of Grape-Vino.  However, it was the
5, in- | duty of the defendant to supply the directory. Instead of ex
Z OX- 1 |>l'|~.~.~in).' it or mailing it forward he |l;u‘|\‘|'|| it with some goods
2 which were returned by freight to Walkerville, thus causing un
nake due delay. 1 think his carelessness in this regard and his subse
o a quent arrangement with Jeffress as to the sending out of coupons
| the here preelude him from elaiming for damages for a hreach of the
agreement to send out coupons
n pie Before Jeffress returned to Winnipeg in June various cus
fieial 3 tomers complained to MacKinnon as to the quality of some of
aten i the goods.  MacKinnon's letters to Jeffress were, to say the least,
and 1 not enthusiastic.  When Jeffress arvived in June there were
i be serious complaints that some of the stuff was not as represented
sl Jeffress and MacKinnon visited all the disappointed ones and
epre many others,  Jeffress again demonstrated and talked. 1f it
when were possible he was more than ever friendly with MacKinnon.
wean As a salesman he was to the manor born. He made friends with
cmon evervhody,  Under his hypnotie influenee MacKinnon beeame
rging again enthusiastic and ordered more goods, 1t was on this June
ffress trip that the order for Caro was given, Jeffress had a sample 1
I8t as MucKinnon says that Jeffress vepresented that it was a drink f
nted : that would take the place of Bovril; that it was equal to, and had i
took b; as much nutriment as Bovreil,  The goods were new and had to {
seept 5 be “introduced. ™ Jeffress and Mackinnon visited several of t
cus i the larger stores, but it was conceded that Caro could not he 1
sold to the trade in any great quantity until the fall season 1
i by Jeffress wanted MacKinnon to give a large order.  He told |
cered MacKinnon that if he would order 200 cases he would return in 1
intifl the fall and help him sell whatever he had left. 1T have no doubt
lain that was a material indueing eause.  MacKinnon, knowing noth }
i
|
é
1
i
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ing about Caro exeepting what he saw from the sample and from

what Jeffress told him, might well hesitate to give such a large

initial order of a new article of that nature, but with the assist-

JEFIRESS
v anee of Jeffress, the manufacturer and a past master at the art
Mackiysox

of selling sueh goods, he might well have hoped to dispose of the

Metealfe J,

greater part, if not all, of the shipment,  There was a written

order as follows

A\ &t
Walkerville, Ont

Teliress

Sold o Coxlon Tea Company ., ot Winnipeg, Man

Ferms: 1 330, 1 340, 1 390 dayvs from arrival

Ship: Ist Sept, 1914

200 cases Caro at 5235 per cise Less 20 0 e fredght

Advertising

H

HLLML T ave in the handwriting of the defond

L. M

The initials *

ant

On June 20, 1914, MaeKinnon wrote a letter to the plaintiff

Pervy (a partner of Jeffvess), at Walkerville, saying, in regard to

Caro Ave you able to supply any Caro? 1 sold two cases to-day

and ean sell same vight along, 1 think we shall do a big husiness

(

aro

On August 17 the plaintiffs wrote defendant a letter in which

they state: ' We also wish to advise yon that we are sending

yvou under separate cover samples of Caro.”’

On September 21, 1914, the defendant having received an

invoiee of the Caro wired to the plaintifis, and followed the wir

with a letter as follows

We wired 1 this morning as follows Do not ship Caros if shipped
: recall at nearest junctional point Absolutely eannot aceept Writing
We were very much surprised to receive your invoice for these woods

as they were not to Iy tipped tor some time yet: and then we only wanted

a small quan v shipped st a time, We believe that it may be possible
J for ns to sell 1 quantity, but we do not want to repeat the mistake we
4 have made this summer in buving = A i article which is unkn wn

and v

merit has to be proven, We are today in a most unsatisfactory

relationship with our eustomers over GrapeVino, Some who have pur

« chased any quantity at all are trying to get me to return what they have

on hand, and we have alveady in stock over $1,000 worth which eannot b

sold. I we refuse to take back the goods, we lose onr customers, and if

we take them back we are piling up goods which we cannot move until

next vear and then very slowly

We ure enthusinstic about Caro and are ready to give it a good run, but
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MAN. I did mot expeet shipment of any of it for some time yet, otherwise 1 would
So— have written you before, and 1 certainly had no thought that you would

nB

Jeprkess  put these 200 cases inoa bheated warehouse, which will be a very inexpen

send 2000 cases without further instructions, 1 would s

st that you s

v sive rate of stor

X e, until Mr. Jetiress can come, and 1 assure you that we
MACKINNON.  will do everythi

@ in our power to assist him in placing it.
Motealte, 3, Believing that yon will benefit, in the long vun, by settling onr dispute
inoa fair way, we remain, - Yours sincerely, H. L. MacKisson, Manager,

I3 My, Perry. 1 you desire it put in storg let me know by return

- sending an order on the Ry, Co.oand the bill of lading instructing the Ry.

Co. to deliver to yourselves, and I will put it in the cheapest storage in
J town and pay the freight for you, and this amount can be deducted from
B onr aceount Fhis will save you the inemvenience of forwarding the
: money
Your dft, has come this AN, and 1 eannot pay it, I am sorry,

On October 24 the plaintiffs wrote the defendant as follov

We are in reecipt of your favour of the 13th inst, and beg to advise
that we have stated our views of the matter of Caro shipment in our pre
vious correspondence and as we have your signed order for 200 cases to be
shipped in Sept we will aceept no other settlement than is stated in the

above-mentioned  order

On October 26 the defendant wrote the plaintiffs a letter in

which he states:
Bt Will Mr, Jeffress be coming soon? 1§ not, will you please take up the

b 8 matter abont Caro with him and see if he is not willing to have these

goods placed in storage here, to be taken up 25 cases at a time as we need

it.  Otherwise the matter would almost warvant his coming up, as 1 am i

sure it is possible to make some arvangements to the satisfaction of both

1 parties, and not break the business relationship, L
On November 4 the defendant having taken some legal adviee,

wrote a long letter to the plaintiffs in which he sets forth many

complaints,  Regarding Caro he says:

In consideration of the above matter and after taking into consideration
and consultation, we have decided that in fairness to all the parties yon
shonld place the present consignment of Caro on a consignment basis in
return for which we will endeavour, with the assistance of your Mr, Jefl
ress when he comes west, to place this product with our customers, though *
18 we said hefore, we consider this almost a risk, . If we cannot
arrange it on some basis of this kind. we will have to rely on the repre
sentations of your Mr, Jeflress, hold the Caro here to your order and re &

turn to you the eider essences and Grape Vine in stock,

On the following day, November 5, the Canadian Pacifie R,

(‘0. having notified the defendant that Caro was still in their
i 1o possession at the owner’s risk, the defendant made arrangements

with the railway company to take the stuff over. MaeKinnon %
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says the Caro was then likely to freeze at any moment and that
he paid the freight and took delivery solely to save loss, and
under protest

The defendant does not appear to have complained as to
the quality of the Caro until after action brought.  Even in his
statement of defence he makes no speeifie allegation of misre-
presentation as to quality, simply saying in a general way and
with regard to all the goods that they were sold by samples or
deseriptions or both, and that none of the goods corresponded
with the deseriptions or samples.  Even if the evidenee wer
admissible as to the misrepresentations as to quality, I do not
think the defendant has established a breach therveof. 1t is true
that Professor Parker has stated that from a certyin analysis he
would say that it does not eontain as mueh nutriment as Bovril
He admitted he did not take all things into consideration. Bovril
is a beef compound and Caro is a vegetable compound.  This
difference was known to the defendant when he bought.  The
defendant had no right to repudiate the contract for Caro on the

grounds diselosed prior to the action.  Apparently he made no

test as to quality until the trial.  Under all the eirenmstances |

do not think he ean now repudiate,  He has not shewn what is
the damage if the representations as to quality were untrue. |
cannot even estimate its probable effect on sales

Jeffress denies that he agreed to veturn in the fall and aet as
salesman of the Caro.  He says that, in any event, the contract
is in writing and that no evidenee of verbal agreements should be
allowed. T am unable to agree.  The alleged agreement does not
contradiet the writing, but is an agreement collateral thereto
The cireumstances were such that 1 helieve the defendant when
he says that Jeffress” promise to return was an indueing factor
Jeffress was not only the manufacturer of these goods but he
knew how to demonstrate,  He is a salesman of great capaeity
and resource. 1 aceept the defendant’s story on this point and
think that he should veceive compensation for the breach

I do not allow damages for loss of business and trade avd
profits, nor for the elaim respeeting the hiring of Caton: nor fo
the elaims for damages re chocolate paste and flavouring ex

traets

JEFFRESS
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MacKiysox
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MAN. In the second parvagraph of his counterelaim the defendant .
K. 1 asks for $322.34. 1 allow him in respeet of this elaim $250,
- I allow the defendant on his counterelaim, as follows
JEFFRENS g 4
v. On parvagraph 2 of counterelaim, $280; for cider essences,

M : e .
ACKINNON. 2300; for powders, $300; Jeffress’ breach of agreement to return
Moralte, 3 and sell Caro, $1,000; making a total of $2.080,

There will be judgment for the plaintiffs for the amount
claimed with costs, and judgment for the defendant for $2.080

and costs,

Judgment accordingly.

Re CITY OF HALIFAX AND KANE.

Nuee Seotia Suprewme Court, Graham, B, Russell and Ritehic, J.1
April 5, 1915

1. Taxes (§1IN 175 Lty voR—LIQUIDATION OF COMPANY ARROGATION
=DoMINION WaNpISG U ACT—PRIORITY NOT EXTENDING TO PRIOR
YEARS

A preferentinl lien £ taxes which the City of Halifax has upon

personal property during the eivie year for which the taxes m
posed under sees. B0 and 450 0F the Halifax charter is not alirogated
by the Hguidation of the company lable for sueh taxes under a wind
ing-up order made wnder the Dominion Windingup A« It such
privrity temd 1o the taxes for prior years as to which no
eflectinl levy A4 been mads

Statement Arrucarion by the City of Halifax to have tases allowed as
a lien or charge on the assets in the hands of the liquidator,
d. B Kewney, for liguidator,
F. H. Bel, K.C., for city
The judgment of the Comrt was delivered by

The above company is in liquidation under
the Dominion Winding Up Aet, and the City of Halifax is asking

Graham, E.J, Gravam, K.

to be paid in full for 3 years' taxes, all due before the petition
was presented. The learned Judge has decided that for the vear
May, 1913, to May, 1914, the eity is entitled to be paid in full in
consequence of its statutory lien for the taxes.  But in respeet to
the two previous years, when it is admitted there is no lien he
has decided that the city has no claim to be paid in full.

The parties have respeetively appealed from the parts of th

Judgment adversely to their interests,
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In my opinion the learned Judge was entively vight.  First
in respeet to the third year’s taxes
Sees, 449 and 450 of the City Charter arve very elea Nees

349 and 450 are as follows:

The personal property of every person or company shal liabile o
the full amount due by such company to the eity for rates and
tanes, and such rates and taxes shall constitute o Hen on soch personal
woperty during the ecivie year for which they are ratel n ‘ '
preference and priovity fo and notwithstanding any assignment, mortgag

mveyanee of, or elaim or len for vent, or other elim or len upon
personal property, or any  judgment entered against such L Or any
exvertion, warrant, attachment, or other process issued or ley 1 bindd
sich property

10 1 No personal property of any person or cory n sh
tuken possession of or removed by vivtue of any assignment, m '
other convevanee, or claim or lien for rent, or othe Laim «

cution wrrant, attachme wher pr < unless i !

nveyanee, claim or lien, or the person suin it su prov fore tal
possession of or removing such personal propert '

el taxes o the then enrrent vear e wh
Sub-sees. (2) and (3 of the seetion require every sherift’ o

officer exeenting process, or person distraining for rent, to first
ay over to the eolleetor the rates and taxes in preference to his

VIL PIOCeSS,

ry holder of a convexanee, elaim or lien taking posses

meoof or removing such personal property sh he Hable (o

e aetion for the amount due to the eity for rates and taxes if he

does not pay such amount within two days, and notwithstanding

such taking or removal the property may be distrained upon
by the collector

The Winding Up Aet contemplates privileged el w liens
but in no place is this claim or lien for taxes destroved

restrieted,  Under see. 33 it is provided that the liquidator upon

his appointment shall take into his custody or under his control

Il the property effeets and choses in action to whieh the com

pany is or appears to he entitled and he shall perform such duties
noreference to winding up the business of the company as ar
mposed by the Court or this Aet
See. 13 provides that
1 remedies songht or demanded for enforeing any elaim for a debit, privi
mortgage, lien or right of property apon, in, Iy P

nothe hands, possess moor enstody of a liguidator w taine

I
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by ancorder of the Court on summary petition and not by any action, suit
attachment, seizure or other procecding of any Kind whatsoever

I canmot imagine any more complete definition in this legis-

lation of the provinee and Dominion to preserve and enforee the
lien of ihe eity for taxes,

And that is all the eity is asking for in this proceeding and
in this Court against its own officer.

Coming to the rates and taxes for the two previous vears,
it will he observed that the lien for rates and taxes is ouly con-
stituted ““during the eivie year for which they ave rated or im-
posed.”  And, therefore, there is no lien in respeet to the rates
and taxes of the two previous years. That is admitted. But
the city ecolleetor says that in August, 1913, he sent his sub
colleetor to make a levy on the stoek of the company in their
premises on Barrington street. A Mr. Naismith ecame to the
colleetor’s office with a Mr. F. 1. Keating, representative in
Halifax for a firm in Montreal, the prineipal ereditor, who said
that that firm had taken over the business and would either wind
it up or earry it on, they were not sure which, but that they
wished further time to sell off some of the stoek, but that in any
case the taxes wonld be paid, and in consequence of this repre-
sentation he withdrew the levy, 1 think he does not state that

any levy was really made or definite goods levied on.

The winding up petition was presented November 27, 1913,

Now, whatever remedy the eity may grant against others (1
say nothing about that), I think that when it abandoned its levy
and the winding up intervened, and the general ereditors’ rights
acerued, it had no elaim or right to priority over other ereditors.
The company could not, as against the general ereditors, by any
arvangement or agreement made by itself or any ereditor in its
behalf, agree with the eity to substitute something else for the

right its warrant for taxes and levy would have given it, and

thus postpone and keep good its priovity which it abandoned or
never seeured. It is contended that the general ereditors got the
benefit of the abandonment of the levy. 1 imagine they fre-
quently get the benefit of failures to levy or to register liens,
Sometimes, however, it injures ereditors when an carlier avail

able seizure is not enforeed.  But a promise to make good any
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loss caused by such an abandonment does not help out a statutory N.S
condition or provision re ndering eertain Steps necessary to ereate S (
or constitute a priority among erveditors otherwise equal.  In my Y
opinion the city has no priovity in the case of the taxes of the CITy op
: Harirax
years preceding the last o
The appeals will be respeetively dismissed and the costs will Raxe

in cach case follow the result Graham, .4

Appeal dismissed with costs

BLACK v. DOMINION FIREPROOFING CO.

MAN.
Wanitoba Court of Appeal, Howell, Cd. M. Richarvds, Cameron, amd P )
Haggart, JJ. A Vay 17, 1915 A
JTepaMENT (F 1T E 11521 —ACTI0N  FOR DEATH OF SERVANT L ONOLt
SIVENESS AS TO PARTIES —EMPLOYER AND CONTRACTOR
Where an action for n ently  cansing death s bronght by the

representative of the deceased workman ag

vinst the empl i resp

of negligence in operating a hoist in building operations as to which th
employer and a sub-contractor would each have o measu f rospon
sibility, the taking of judgment and receiving satisfacti n vetion
against the employer is a bar 1o a ond action against the subeon
tractor in respeet of his alleged negligence: and aftor receiving satis
faction of the ju

wnt so recoversd

t the one. the plaintifl
estopped in the second action

from that the inpury resnlted

from the negligence of the sulveontractor onlyv and that principal

contractor who had consented 1o judgment in the lirst action was not
in fuet liable

[ Brown v, Cambridge, 85 Mass, 176; Kemball v, Ha 1 Ap

Cas. 504, applied; Atlantic Dock Co, v, \ ‘

cw Yok, A% NY G I
van N Laing, [1803] 1 QB 620, distinguished

Ereerion or gesmepies (1110 Cnorwr- Errrer
When o plaintifl has separate

cConenrrent or stecessive rights of
wtion on the same tra etion, or for the same injury, he can have
mly one full satisfaction: this obtained, his further action ron
medies will he barred

128 Cye, 1193, referred o

Aeeean from the judgment of the trial Judge in a neg
aetion

W. P Fillmore, and A, Farquhar, for appellant
T. J. Murray, for respondents

Statement

Howrre, CJM.:—~While the deceased was standing on a Howe, €0,
plank a hoist struck it throwing him off and he was fatally in
jured. The hoist was owned by Carter-Halls-Aldinger Co. and
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was driven by their engine in the control of and operated by
their engineer.  The engineer acted on signals sounded by an
eleetrie bell, a part of the hoisting machinery owned by them.
One Elliott was at the time of the accident giving the signals by
this bell, whereby the engineer raised or lowered or stopped the
“skip™t or earrvinge of the hoist,

The work then being done was hoisting certain material of
the defendants who  were  sub-contractors of  Carter-Halls-

Aldinger Co., working in a building then in the control of the
latter, and who let the defendants from time to time use this
hoist which was ordinarily used by Carter-Halls-Aldinger Co.
for their work.

The deceased was an employee of Carter-Halls-Aldinger Co.
and was at the time of the accident working at the open shaft
where the hoist was being operated, changing and adjusting the
cleetrie wires which operated the eleetrie bell.

The evidenee in this case shews that Elliott, who was giving
the signals at the time of the aceident. was an employee of the
defendants, and the plaintiff claims that his negligence in giving
the signals caused the aceident,  The only evidence as to the
aceident is given by Elliott, a witness called by the plaintiff,
and his evidenee is in no way contradieted, He says he properly
gave a signal by two bells, and seeing the skip going the wrong
way, he properly gave at once a signal of one bell, which is to
stop, but it did not stop and this caused the aceident. If this
is true then the negligence is that of the engineer in not aeting
promptly and properly to the signals. The plaintifi’s counsel
also urges that the code of signals was imperfeet and confusing,
but whether this code was one which the engineer usually aeted
on and to whieh Elliott was obliged to conform. or whether it
was one arranged between Elliott and the engineer does not
appear from the evidenee. There was evidence also from which
it might be inferred that the bell or wiring was defeetive, and
for this reason the engineer did not get the signal,

This may be a case where the defendants were operating a
defective and dangerous machine supplied and known to be
dangerous by Carter-Halls-Aldinger Co., or perhaps the latter,
throngh their engineer, operated it with defeetive or careless

e et
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rules as to signals and the defendants joined them in so operat-
ing the same or perhaps Elliott and the engineer negligently
and earelessly agreed upon a code of signals which was uneer-
tain and vague. If either of the supposed state of facts existed
and caused the accident, then it would be open to grave doubt
whether Carter-Halls-Aldinger Co. and also the defendants
were not both and each legally liable to the plaintift, as in Kirk
v, Toronto, 8 OL.R. 730,

The plaintiff commeneced an action in the Court of King's
Beneh heve against Carvter-Halls-Aldinger Co. to recover for her
loss occasioned by this aceidental death, and the allegations in
the statement of elaim in that ease arve praetically the same as
in this case.  In that case Elliott was alleged to be an employee

of Carter-Halls-Aldinger Co., and it v lleged that he was

negligent as in this case, causing the aceident. It was in that
case, as in this, alleged in the alternative that the signal appara-
tus of the hoist was not in working order and therefore the acei-
dent. In that ease also as in this it was alleged by way of fur-
ther alternative that the defendants were negligent in not pro-
viding and maintaining a proper and efficient system of signal-
ling, which I assume was the arrangement as to bells to be given
to indieate the movements required of the skip above referred to.

In the case against Carter-Halls-Aldinger Co, the defendants
therein filed a statement of defence and fully denied their lia-
bility and the whole onus of proving the case was thrown on the
plaintiff, but after the case was at issue and before trial the par-
ties agreed to a judgment and a judgment was duly entered in
that cause upon the issues therein raised in favour of the plain-
tiff for $2,250, and thereafter the defendants in that suit paid
into Court to the eredit of that cause the sum of $2.250 in satis-
faction of that judgment and the plaintiff duly took this money
out of Court.

The plaintiff therefore sued for and recovered judgment on
the identical cause of aetion sued on in this case and has re-
ceived satisfaction.

In the replication in this case the plaintiff admits of record
that she did get this judgment against Carter-Halls-Aldinger
C'o.. but she alleges she had no cause of action against them. The
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plaintiff did allege that the defendants in the first suit were
liable for the wrongs complained of in this suit; she converted
the claim for these wrongs into a judgment and received satisiae-
tion of the judgment. She now elaims another judgment for
the same cause of action.

In Kendall v, Hamilton, 4 A.C. 504, Lord Cairns says:

Further than this, if actions could be brought and judgments re
covered, first against the agent and afterwards against the principal, you
would have two judgments in existence for the same devt or cause of

action,
a state of affairs which he thought should not be.

From the aets of the plainiiff 1 shall assume that she had
originally a cause of action against Carter-Halls-Aldinger Co,,
and also against the defendants for the death of her hushand,
one cause of action against both or either. 1If this is not the
case then the first action was brought in bad faith and the money
was dishonestly received. To borrow and adopt the language
used in Brown v. Cambridge, 85 Mass (U.S.), at 476,

Uhe plaintift is estopped to say that she had no elaim against Carter
Halls-Aldinger Co. for the tort, but compelled them to buy their peace by
settlement of a claim that was groundless and therefore malicions, for

this would be an allegation of her own wrongful aet,

The facts in this case as above reviewed shew that perhaps

the defendants in both suits might be liable for the same cause

of action, and | think the plaintiff is bound in common honesty
to so admit and it seems to me the law of estoppel could in this
case on the above facts be invoked by the defendants.

In this aspect of the case the defendants in both and each
suit were liable, and the plaintiff having sued and recovered
judgment against one, cannot institute a fresh suit and recover

“against the other.

The appeal is dismissed with costs.

Camerox, J A —This action is brought by the plaintiff as

administratrix of the estate of John Percival Black, deceased.
The defendants were sub-contractors under the Carter-Halls-
Aldinger Co. Ltd., which had a contract for the erection of the
Great West Permanent Loan building in Winnipeg. It is alleged

in the statement of elaim that the defendants were, on April

-
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26, 1913, operating and had control of a hoist in said building,
using it to lift their material from the ground to the storey of
the building where they were working. The hoist was the pro-
perty of the Carter-Halls-Aldinger Co.  The deceased was em-
ployed by the last-named company, and on the day named was
engaged on the fifth floor of said building in changing, vepair-
ing or removing the signal wires used in conneetion with the
hoist, and while he was so engaged and standing on a plank.
projecting from the fifth floor, into the shaft of the hoist, the
plank was struck by the platform of the hoist and the said John
Percival Black was thrown into the light well of the building,
and sustained injuries which caused his death. It is further
alleged that the platform struck the plank by reason of its being
lowered at the signal of one Arthur S. Elliott, who was in charge
of the hoist, and who was at the time in the service of the defen-
dants and had eontrol of the hoist intrusted to him by the defen-
dants. It is further alleged that the signal was negligently given
by the said Elliott, and, alternatively, that the signal appara-
tus was not in working order, that a proper system of signalling
was not provided and that Elliott knew that the said John Per-
cival Black was engaged in changing and repairving the signal
wires. The statement of defence makes general and specifie
denials of the allegations in the statement of elaim, alleges know-
ledge by the deceased of the defeets (if any) in the signalling
apparatus, that the system of signalling was the best obtainable,
and that the deceased was guilty of eontributory negligence. It
is also asserted that the plaintift brought an action on May 23,
1913, against the Carter-Halls-Aldinger Co. for damages arising
out of the said aceident and recovered therein a judgment for
*

238, whieh was duly entered and was, prior to the commence-
ment of this action, satisfied by payment. The defendants say
that the plaintiff is now concluded by the said judgment and
that the cause of action herein is no longer available.

In her reply the plaintiff admits the recovery of the judg-
ment aforesaid, but says it was entered by consent and denies
that the Carter-Halls-Aldinger Co. was under any liability or
that the plaintiff had any cause of action against the said com-
pany and alleges that the cause of action herein was not the sama

as the cause of action against said company.
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At the trial before tlon. Mr, Justice Galt and a jury there
were put in evidenee an exemplification of the judgment res
covered against the Carter-Halls-Aldinger Co. and the pleadings
in the aetion, The allegations made in the statement of elaim in
that aetion are similar to those in the statement of claim in
this, parvagraphs 9, 10, 11, 12, 13, 14 and 15 of the latter being
practically repetitions of allegations in paragraphs 6, 7, 5, 9, 10,
11 and 16 of the former. In parvagraph 8 of the former (the
action against Carter-Halls-Aldinger Co.) it is alleged that
Elliott was at the time of giving the signal in the serviee of the
defendant. In pavagraph 10 of the former it is also alleged that
the signalling apparatus used in conneetion with the said hoist
was, owing to the negligenee of Carter-Halls-Aldinger Co., not
in working order. The judgment roll shews that the action in
the former case came before the Court on motion for judgment
on November 4, 1913, and that the Court after hearing counsel,
and defendant’s counsel consenting, ordered judgment for the
plaintift for $2,238, which was entered accordingly. It appears
that the amount of the judgment was paid into Court and in
part taken out by the plaintiff,

At the conelusion of the case the learned trial Judge with-
drew it from the jury and direeted a verdiet entered for the de-
fendants on the ground that the plaintiff having recovered a
judgment against Carter-Halls-Aldinger Co., the defendant com-
pany was released thereby from any liability. From this judg-
ment the plaintifft appeals.

We were referred by plaintifi s counsel to Atlantic Dack Co.
v. City of New York, 43 N.Y. 64, In that case damage had been
done to the property of the plaintiff which had brought scparate
actions against the City of Brooklyn and the City of New York
upon the same state of faets. J udgment was recovered against
Brooklyn, which paid it and took an assignment of the elaim
agninst New York. The assignees then proceeded to prosecute
the action against the City of New York, which set up the judg-
ment. It was coneeded that the City of New York was liable to
the plaintiff, but it was contended that the cause of action was
merged in the judgment against Brooklyn. Tt was held by the

"
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Court that a good cause of action against the City of New York
upon its coneeded liability could not be taken away by a wrong
done to another not in any way conneeted with it in the trans
action. It would almost appear to me that the Court considered
that a fraud had been perpetrated on the City of Brooklyn and
that the City of New York could not take advantage of that
fraud.

In this case, however, there is no admission of lability on the
part of the defendant, and no denial of the liability of Carter
Halls-Aldinger Co.  On the contrary. the defendant denies its
liability and says that the whole question of liability has heen
disposed of by the action against Carter-Halls-Aldinger Co., in
which judgment has been entered for the plaintiff, which exti
guishes the plaintiff’'s right of aetion.

It is to be noted, also, that the aetions against the City of
Brooklyn and against the City of New York were commenced
at the same time. That against Brooklyn first came to trial and
was reduced to judgment. After the judgment was entered the
City of Brooklyn, having paid the judgment, took an assignment
of the claim against New York and proceeded with the action as
already stated, whereupon the City of New York filed a supple
mental pleading setting up the judgment and payvment, and
claiming the judgment as a bar. Ia this way a defence wa
raised by New York that was not available to the original cause
of action, while in the case before us the action was hrought after
the former case had terminated in judgment.

The question arises whether the cause of action so redueed
to judgment in the action against Carter-Halls-Aldinger (o, has
ceased to exist and become unavailable to the plaintiff in this
action.

Damages resulting from one and the same cause of action must In
assessed and recovered once for all: Pollock on Torts, p. 193

When a plaintiff has separate, coneurrent or successive rights of action
on the same transaction or for the same injury he can have only one full
satisfaction; this obtained, his further actions or remedies will be harred
Cye. XXIII. 1193,

The damages that result from one and the same cause of action must be
assessed and recovered once and for all: and the plaintiff must sue in one

action for all his loss, past, present and future, certain and contingent :
Halsbury, X.. p. 309,
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in actions in which the damages arve uncertain, a recovery and exeeu
for the
Vo recovery and exeention against

tion against another for the same a bar to another actic

sime eatse;

in trespass done by
one, is o bar to an action for the same tres
Com. Dig. Action (K, 4) vol. 1, p.

In Brown v. Wooton, Cro. Jae, 73, it was held that judgment
recovered in trover may be pleaded in bar to a second action
against a diffcrent person for the same cause,

for the cause of action being

against divers, for which damages uncertain
are recoverable and the plaintiff having judgment against one person for
damages certain, that which was uneertain before is vedueed in rem judi-
catam, and to certainty, which takes away the action against the others:
P74

In King v. Hoare, 13 M. & W., p. 494, it was held that a judg-
ment against one of two joint debtors is a bar to an aetion against
the other, and that it is pleadable in bar on the merits and not
merely in abatement. Iv that ease Baron Parke says (p.
502) :—

If there be a breach of contract or wrong done or any other cause of
action by one against anotl

r. and judgment be recove in a Court of

record, the judgment is a bar to the original cause of action, becanse it

is thereby reduced to a certainty, and the object of the suit attained so
far as it can be at that stage; and it would be useless and vexations to
subject the defendant to another suit for the purpose of attaining the same
result.  Hence the maxim “transit in rem judicatam,” the eause of action
is changed into a

matter of record, and the inferior remedy is merged in the

higher.  This appears to be equally true where there is but one cause of
action, whether it be against a single person or many, The judgment of
the Court changes the nature of that eause of action and prevents it being
the subject of another suit, and the eause of action being single, cannot
afterwards be divided into two,

He then proceeds to diseuss Brown v. Woolon, and holds that
the true ground of the deecision was not that the damages were
unliquidated. He refers to the judgment of Chief Justice Pop-
ham, at p. 74, where it is said :—

If one hath judgment to recover in trespass against one, and damages
are certain (that is converted into ceftainty by the judgment) although
he be not satisfied, yet he shall not have a new action for this trespass.
By the same reason, a contra, if one hath cause of action against two, and
obtain judgment against one, he shall not have remedy against the other;
and the difference between this ease and the case of debt and obligation
against two is. beeause everyone of them is chargeable, and liable to the
entire debt; and therefore a recovery against one is no bar against the
other, until satisfaction,
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Baron Parke points out that this last veference is elearly to

joint and several obligations.

It is true that Baron Parke had before him the case of a
joint liability, but his exposition of the law goes further, it
seems to me. In conelusion, he thus significantly states the
judgment of the Court,
that where judgment has been obtained for a debt as well as a tort, the
right given by the record merges the inferior remedy by action for the
same debts or torts against another party
which expression of opinion is wide enough to inelude actions
for tort by a plaintiff against defendants who are not necessarily
joint tort feasors, but are liable for the same cause of action
Whether they be joint or several, the tort being the same, the in
ferior remedy by action has become merged in the vight given by
the record of the judgment already enteved, and has, therefore,
consed to exist,

The above English authorities were questioned on the argu
ment in Brinsmead v. Harrvison, LR, T C.P. 547, but followed.
Blackburn, J.. at p. 534, says Brown v. Wooton has been acted
on for eenturies.

In Brown v. Cambridge, 85 Mass. 476, an action had been
brought by the plaintiff against the Cambridge Water Works
for personal injuries. That suit was settled and the settlement
was paid and a receipt in full given. The plaintiff then sued
the City of Cambridge for the same cause of action. The Court
held the satisfaetion in the first action a bar to the second. 1
quote from the judgment at p. 476:

The defendants contend that the legal effect of this transaction (ie.. the

settlement and payment) is to discharge them also, and we are of opinion

that it has that effect It is an ancient doctrine that a rele

joint trespasser, or a satisfaction from him, disc ges the wh Cooke v
Jemmor, Hob, 66 Co, Litt, 232, The same doctrine applies to all joint torts
and to torts for which the ipjured party has an election to sue one or
more parties severally.  Where, for example, a master is liable for the
tort of his servant, a satisfaction from one discharges both, though they
cannot be sued jointly. If it were not so, a party having a claim against
several persons on aceount of a single tort might sue one and settle the

suit, receiving damages: he might then sue another and settle in the same

way, and repeat the proceedings as to all but one, and then sue him and

recover the whole damage, as if nothing had been paid by the others
\

v would thus be opened to a class of speculations that do not deserve
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encouragement,  The rule of law which makes one satisfaction or release
a bar to further elaims for the same tort is founded in good reason.

1 opiion the plaintiff is estopped from saying that she
has no elaim against Carter-Halls-Aldinger Co., but that she
foreed that company, from some undiselosed reason jto make a
settlement of a elaim that was groundléss, for this would be
an allegation of her own wrongful aet. She is to be regarded
as having proseeuted her elaim against Carter-Halls-Aldinger
Co. in good faith and that ecompany admitted its validity so far
as 1o consent to judgment against it.

It is not easy to conceive a plaintift having a rvight of action
for the same cause of action against two several and separate
defendants, except when the relationship between the two is that
of master and servant or prineipal and agent.  Nevertheless,
when we take the allegations in the action against Carter-Halls-
Aldinger Co, as true, as we must so far as the plaintiff is con-
cerned, and read them in conneetion with the allegations made
and evidenee given in the case at bar, there is presented for con-
sideration that very case, viz., that of two rights of action for the
same eause of aetion against two several and separate defend-
ants,  Judgment has been recovered in the first action brought,
and the eause of action has become wholly merged in that judg-
ment. It has, therefore, become extinguished and can no longer
he made available as the basis of another action.

There is some reason to hold on the evidence in this case,
that the judgment against Carter-Halls-Aldinger Co. was pro-
perly taken. Certain of the allegations in the statement of
claim in that action appear to be supported by the evidence
given in this, as is pointed out in the judgments of the other
members of this Court.

I agree with the Chief Justice and would dismiss the appeal.

Hagaartr, J.A.:—The trial Judge held that the recovery of
judgment against the contractors. Carter-Halls-Aldinger Co.
for the same cause of action was an answer to the plaintiff’s
claim against these defendants, withdrew the case from the
jury and gave judgment in favour of the defendants.

The plaintiff appeals and contends that the trial Judge erred
in so holding; that the contractors Carter-Halls-Aldinger Co.

EINFER.
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and the defendants, the sub-contractors, were not jointly liable
“or the injury ; that Carter-Halls-Aldinger Co. were not liable at
Al and tnat the recovery of the former judgment was not a bar
o this action,

The plaintiff contends that a judgment infer parties raises
.« estoppel only against the parties to the proceeding in which
1t is given and their privies, and that as against all other persons
they arve res inter alios acta and it is not admissible evidenee of
the faets established by it, and in support of this proposition,
they cited 13 Hals. 343, and Anderson v, Collinson, [1901] 2
K.B. 107; Christy v. Tankard, 9 M. & W, 438 Speneer v, Wil
fiams, LLR. 2 P. 230, and Jenkyn v. Jownkyn, 5 W.R. 43 ave auth
orities to the same effeet,

Donovan v. Laing, [1893] 1 Q.B. 629, was relied upon by the
plaintiff. There the defendants contracted to lend to a firm who
were engaged in loading a ship at their wharf a crance with a man
in 1'|I:II'L."l' of it. The man in charge of the erane received diree
tions from the firm or their servants as to the working of the
erane and the defendants had no control in the matter. The
plaintiff, who was a servant of the wharfingers and was employed
by them to direet the working of the erane. sustained an injury
through being struck by it, by reason of the negligenee of the
man in charge, and sued the defendants on the ground that the

negligencee was the act of their servant. It was held that though

the man in charge of the erane remained the general servant

of the defendant. vet, as they had parted with the power of

controlling him with regard to the matter on which he was en-

gaged, they were not liable for his negligenee while so employed
In his reasons, Lord Esher, MUR. on p. 632, says:

For some purposes no doubt the man was the servant of the defendants
Probably, if he had let the er

sequence anyone was inineed theveby, the defendants might be liable, but

ane get out of order by his negleet, and in con

the aceident in this ease did not happen from that eanse, but from the

The man was bound to work the crane

manner of working the crane,
according to the ovders and under the entire and absolute control of
Jones & Co.

That authority is distinguishable from the case at bar. Here
the defendants were not in absolute control. The evidence of
Carter, to which our attention was not called on the hearing.
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throws some light on the questions at issue in this suit. Here
are some extraets from the evidence of Mr, Carter, the head of
the company, Carter-Halls-Aldinger Co. -

Q. What position did Black hold with your firm? A. Well, he was a
sort of what we eall a sort of master mechanie, looking after the mechanieal
equipment of the firm on the different jobs around tovn. Q. Who was to
do the hoisting? A, We would do the hoisting and they (the defendants)
would look after putting the material on and off the hoist, putting it on
and taking it off; and possibly arrange for the bell man and stuff like
that, and we furnish the engine, coal and oil and everything in connection
with running the hoist, .« Q. Your firm

to do the hoisting yon
say? Ao Yes, Q. Who was to operate the engine? A, Well, the engineer
would be in charge of the engine. Q. In whose employ would he bet A
He was our emplo,

he would have worules, Q. As a matter of

fact the man Simpson, who was operating this engine was your engineer?
A. He was employed by us; paid by us. Q. Who was in charge of the
whole of the work in the building \. I think that G

superintendent of the building that day. Q. Who was in emtrol of the

wge Moflatt was

hoist? A, The hoist would be operated under Mr. MofTatt’s entive super
vision. He had entire supervision of everything.

And again, on p. 89, in answer to a question, Mr. Carter
deseribes Black's duties as follows:

Well, we have a yard out on Notre Dame St. where we remodel and
assemble all cur hoisting engines, conercte mixers .. and Jaek
(Black) looked after the job in a way, looked after the repairs of these
engines and conerete mixers and saw that they were in proper shape when
sent out on

job, and if anything happened to them when on a job he

went there and made such repairs as were necessary or anything
like that, fixing bells or skips of hoists and looking after the ereetion of
the skips and hoists and all that stufl: that was Jaek's b -

The faet that Elliott, the bell man, was paid the defen-
dants is not sufficient to establish that Carter-Ha s Aldinger Co
had parted with the power of controlling the iine, and that
these defendants were in sole control.  This o ll-man wonld be,

under the circumstances, as much subjeet to the order of Black
and his signals, as to the signals of the men who were putting
the wheel-barrows filled with material on the skip at the bottom
and removing it from the skip in the storeys above.

The payment of $1.25 per hour while the hoist was raising
the material for these defendants does not establish that the
defendants were in sole control, which deecided the case in Dono-
van v. Laing, [1893] 1 Q.B. 629,

Taking the view that I do, it is not necessary for me to con-

S -
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sider whether the prineipal contractors and sub-contractors were
Joint tort-feasors or not.

It is elear that the cause of aetion here is the cause of action
sued for in the former suit. It was the same injury, and it scems

to me that the observations of Kelly, C.B.. in Brinsmead v, Har-

P, 547, are equally applicable to this case. On

rison, LLR. 7

p. 501, Kelly, C.B., s

In this case a right of action has acerued to the plaintifl in respeet

i Fhis act was the joint act of

of the wrongful detention o1

wother Ihe defendant by way of

two wrongdoers, the defendant and

plea alleges that an action was brought for the same cause against the

other wrongdoer, and a judgment obtained against her, which remains in

full foree; and the question is, whether that affords any defence to this

action.  That a judgment and exeeution, with satisfaction. would be a
defence, is not disputed A long series of authorities has <o laid down

but it was doubted at one time whether judgment and excention, without
satisfaction, was a bar also, It will be right, therefore, to consider whether

this latter is not upon principle a good and valid defence, 1 it were held

not to be a defence, the effect would, in the first place be to enc mrage any
number of vexations actions wherever there happened to be several joint
wrongdoers,  An unprineipled attorney might be found willing enough to
bring an action against each and every of them, and so acenmulate a vast

amount of useless costs, if judgment against one of them did not operate

as a bar to proceetings vinst the others. The mischief would not even

ment havi been recovered against one or more of the

rest there.  Jud

wrongdoers, and dams d, if that judgment afforded no defene

to trial against another of them, and the

the plaintitlt might  proc
second jury might assess a ditfferent amount of damages,  Which amount
is the plaintifi to levy

I agree with the disposal of the case made by my hrother

Judges. 1 would dismiss the appeal.

Ricrarps, J.A., concurred,

Appeal dismissed with costs.

BURROWS v. GRAND TRUNK R. CO

Ontarvio Supreme Court, (Tute, J Way 1915
LoRaiways (SR 18) THhanway cRoSSINGS - DANGEROUS SUBWAY--LIA
BILITY FOR INJURIES,

A railway company charged with the duty under the Railway Act
(RSO 1906, ¢h. 37, see, 241), to maintain safe structures by which
any highway is carvied over or under any railway, will be liable for

resulting from the dangerous condition of a subway con-
1 by the railway company at the expense of a municipality

injurie
struet
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2. LIMITATION OF ACTIONS (§ 1 H—=70)—ACTIONS AGAINST MUNICIPALITIES
NEGLIGENCE- - STATUTORY PERIOD,

Nee. 2 of the Municipal Act, 1500 1904, ch. 192, which bars any
action tor negligence against a municipality if not bronght within three
months from the time when the damages were sustained, will also
apply to a case where the municipality s added as a party defendant
after the expiration of the statutory period, although the action was
instituted within the time,

B Evipesce (§ VI D607 ) MEDICAL TESTIMONY— EXPERT OPINIONS

STATUTORY NUMBEK,

Sec, 10 of the Evidence Act, RSO, 1914, ¢h. 76, which prolibits the
calling of more than thre expert witnesses without leave of the Court,
is not vielated if in connection with the statatory number of experts
there is also given the testimony of the attending physician deserib
ing the condition of the injured after the accident and that of the
puysician who made an examination for insurance, but not being re-
ginded  as expert witnesses,

LoCosts (8 1—11a ) —RIGHT TO—ADDING PARTY DEFENDANT—MUNICIPALITY
NEGLIGENCE,

Costs may properly be allowed a plaintitt where it appears reason-
able and proper for him to add as a party defendant a municipality
chargeable with negligence,

[Tl . Town of Oakeille, 21 D.LR, 1135 Besterman v, British Motor
Cab Co.. [1914] 3 K.B, 181, followed. |

Acmiox to recover damages for injuries sustained by the
plaintiff.

G. H. Walson, K.C., and W, E. Buckingham, for plaintiff.

D. L. McCarthy, K.C., and W, E. Foster, for defendant rail-
way company.

1. F. Hellmuth, K., and P. Kerwin, for defendant eity
corporation.

Cruere, J.c—Action for damages for injuries received by the
plaintiff from falling conerete while passing under the publie
foot subway under the tracks of the Grand Trunk Railway
Company, in the city of Guelph.

The subway for vehieles was made under the authority of an
order of the Dominion Railway Board, amended by a subsequent
order of the Board, whereby authority was given to construct a
footway east of the carriageway upon land sold by the Grand
Trunk Railway Company to the eity for that purpose: the same
to be construeted by the railway company at the expense of the
eity.

On the 10th November, 1914, while the plaintifi was passing
along Huskison street, in the eity of Guelph, and when in the foot
subway underneath the tracks of the defendant railway com-
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pany, a portion of what is called the cement plaster fell from
the eeiling upon the head of the plaintiff, inflicting serious in-
jury. He was found in an unconscious condition, with portions
of the plaster upon him, was removed to his home, and was con-
fined to his house from the effect of the injuries for some time:
he has not fully recovered.

The subway was, without doubt, in a dangerous condition at
the time of the aceident, and had been in such dangerous eon
dition for a long time. Both the Grand Trunk Railway Com
pany and the eity were aware of its dangerous condition, the
company having been expressly notified of the fact by the eity

The subway was under the supervision of the inspector of
bridges and buildings for the company. William Caley was the
inspector. e says he had no experience prior to his appoint
ment. He lives in Stratford. e heard a few complaints of
the condition of the subway in 1912 and 1913, and he directed a
plasterer to make the repairs—a Mr, Mahoney. Mahoney madi
partial repairs, but stated that it was better not to proceed
further until spring because of the fear of frost. The repairs
were not made by Mahoney personally ; he sent his men to do the
work, with instructions to drive nails into the cement in ovder
to hold the plaster. He was not present himself. e says: *“We
looked for holes in the cement ; I ordered nails to he driven into
the cement, a quantity of nails; T noticed several places where
the iron girders were—we found places where it was loose by the
girders. The yard square was replaced ; I reported that repairs
should be done. 1 would have done it, but it was late, too closc
to frost. 1 did not make a thorough job; Mr. Caley, the super-
intendent, spoke to me about it: I advised him not to have it done
till spring; the water was the cause of it coming off. Mr. Caley
said he would have it done in the spring. I saw the water come
through; I saw the winter was coming on, and 1 left it as it was,
This was in October, 1912, The material produced in Court was
the material my men put on. It was not safe to do any more
hecause the water came through.”

Caley, the inspector, says that the last witness, Mahoney
may have reported to him that it was better not to do more until
spring, owing to the frost conditions. He further states that
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in 1913 it was not completed; that he did not require it to be
done.  He says there was seepage; that he knew there were
pieces falling down from time to time. *‘1 have not the least
idea what made it come down. A jar would break it: I always
knew it might occur; I saw the condition it was in. 1 saw that
a train passing might bring it down.”

A number of other witnesses prove beyond a doubt that it
was in a dangerous condition for over a year prior to the acei-
dent, and that both defendants knew it and did not take adequate
means to make it reasonably safe and fit for use as a subway
used by the publie.

The writ in this action was issued on the 17th December,
1914, The aceident oceurred on the 10th November, 1914, The
City of Guelph was added as a party on the 4th March, 1915—
more than three months after the aceident oceurred.

I think the claim as against the City of Guelph is barred by
see. 460, sub-see. 2, of the Municipal Aet, R.S.0. 1914, c¢h. 192,
This seetion provides that *“no action shall be brought against a
corporation for the recovery of damages oceasioned by such de-
fault, whether the want of repair was the result of nonfeasance
or misfeasanee, after the expiration of three months from the
time when the damages were sustained.”” Although the writ was
issucd within the time, the eity was not hrought in as a party
until the expiration of the period within which aetion might be
brought against it. Otherwise I should have held that the city
was, equally with the Grand Trunk Railway Company, guilty
of negligence which caused the injuries ecomplained of.

I find that the original strueture was defective in its eon-
struction, and was in a “‘erumbling’” condition, and was de-
feetive and dangerous, for want of repair, and that the repairs
which were made were not properly made, and the subway was
not made safe. The produetion of the portions that had fallen
shewed that no proper bond had been made between the eement
plaster and the concrete; and, as one witness expressed it, ““It
could not be good,”” that is, as T understand it, it could not be
made safe in that way. The nails were driven in first, and the
cement placed around them.

The railway company is, in my opinion, liable under the

-
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Railway Aet, R.S.(". 1906, ch. 37, see. 241 of which provides that

‘“every structure, by which any highway is earried over or under

any railway, shall be so construeted, and, at all times. be so
maintained, as to afford safe and adequate faeilities for all traffie
passing over, under or through such strueture

As to the question of damages, the evidence was very contra-
dietory. There were six experts ealled, three on ench side, whose
evidenee was diametrically opposed to each other, the question
being as to whether or not the injuries complained of eansed the
condition from which the plaintiff is now suffering. A few
days prior to the aceident, the plaintifft had been examined for
insurance, and found to be in a healthy condition. The examin
ing physician was called, and he stated that he found no symptoms
of hardening of the arteries, and that the plaintifit was in good
health.  Other evidence shews that he continued to manage his
husiness down to the time of the aceident ; that he has not heen
able to manage his business sinee; and that the probability is
taking the most favourable view, that he will not he able to
attend to his business for at least from two to three vears, e
drew from his business about $1.400 a yvear for himself. Ther
was evidenee called to shew that a man with his expert know
ledge could command from $1.500 to $2.500 a vear. 1 do not
aceept as reasonable the large elaim for damages made by the

plaintiff ; but, after a eareful consideration of all the civeum

stances, 1 find that $3.500 would be a rveasonable sum to allow
and I assess the damages at that sum.

Objection was taken by Mr. MeCarthy that more than threc
experts were called by the plaintiff without making a request for
leave prior to their being ealled.® 1 did not regard nor did 1 aet
upon the evidenee of any of the witnesses called by the plaintiff
as expert evidenee, exeept the three doetors, namely, Dr. Alfred
Thomas Hobbs, Dr. MacAllan, and Dr. Barnes. Two other doe
tors were called by the plaintiff: the one, Dr. Torton, was the

*Section 10 of the Evidence Act. RSO, 1914, eh, 76, provides: “Where
it is intended by any party
ing to the law or praetic
three of such witnesses may b

of the Ju
ination of

tmine as witnesses persons entitled, aceord

give opinion evidence, not more than
alled upon either side without the leave
or other person presiding, to be applied for hefore the exam

any of sueh witnesses
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attending physician, who simply deseribed the eondition in which
the plaintiff was after the accident, and Dr. Savage, who made
the examination for insurance,

The plaintiff is entitled to judgment against the Grand Trunk
Railway Company for $:

500, with costs; and, inasmuch as the
company in its correspondence with the plaintifi’s solicitor took
the ground that the City of Guelph was liable. 1 find that it was
reasonable and proper that the plaintiff should add the eity as a
party, and that the plaintiff is entitled to include the costs inei-
dent to the City of Guelph being added a party as part of the
plaintiff's costs in the cause—under the authority of Tl v. Town
of Oakville (1915), 21 DR, 113, and Besterman v, British Motor
Cab Co., [1914] 3 K.B. 181. As I entertain no doubt that the
City of Guelph was negligent in regard to seeing that the repairs
were properly done upon the subway, it is not entitled to costs,
and the action as against the City of Guelph is dismissed with-
out costs,

Judgment accordingly.

PULFORD v. BURMEISTER.

Vanitoba Court of Appeal, Howell, C. M., Cameron, and Haggart, JJ.A,
April 30, 1915,

1 ArPEAL (§ VI L 3—485) —REVIEW OF FINDINGS 0F COURT—HEARING OF
INTERIM INJUNCTION,

In reviewing upon appeal an interim injunction order, whereby the
injunction was continued until the trial unless the defendant gave
security for an accounting, the appellate court may direet that the
findings on any question of law or faet or upon the construction of
the documents by the judge who made the injunction order shall not
be binding on the parties at the trial of the action.

AppreaL from an order for an injunction.
The judgment of the Court was delivered by

Howery, (.M. :—1t seems to me the entire case turns upon
the contents of ex. 1 together with the meeting that was held on
December 7, 1914, This ex. 1 may, and probably would be con-
strued in the light of its surroundings, and particularly in the
light of the transactions at the meeting when this constitution
was adopted.  One man swears that it was not to be limited to the
vear 1914, The minutes seem to indicate that it was for that
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year. How that fact will be established in the Conrt, it is im
possible for me to say,

Apparently the partnership of 1913 was dissolved, if T read
correctly the allegation in the statement of elaim, and a new part-
nership apparently was formed for 1914

I desire particularly to express no opinion as to the construc
tion that is to be put upon ex. 1. hecause evidence at the trial
might greatly vary its meaning

The plaintiff alleges that he has a property right which this
partnership has acquired. He claims that he has a property
right which that partnership is now using and he is de prived of
the benefit of it. He elaims also that he is still a member of that
partnership. If he is, then he will he entitled to any profits
that are made by the defendants

I think that this case should be tried entirely apart from
the decision of Mr. Justice Curran. 1f it goes down to trial with
that judgment standing in its present shape, the trial Judge
would probably feel himself bound to follow his decision. The
plaintiff alleges a partnership. The learned Judge did not dis
pose of the ease at all on partnership grounds, so it seems to me
the case should be heard as if a judgment had not been given by
Mr. Justice Curran

I have asked Mr. Justice Cameron to prepare a clause to he
entered in the order covering this part of the case, and it is as
follows :

It is ordered that at the trial the findings of the Hon, Mr, Justice Cur
ran in his judgment on the motion, on any questions of law or fact or

upon the construction of the documents filed, shall not be deemed in any
way binding or conclusive on the parties

The order for the injunetion must be set aside, the costs of
the motion before Mr. Justice Curran and of this appeal will be
costs in the cause to the successful party.

Judgment accordingly

Purrorn
'
BURMEISTER

Howell, 0.J. M.
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CAN . WHYTE v. NATIONAL PAPER CO.
S Nupreme Court of Canada, Fitzpatrick, CdJ., Davies, Idington, Duff, awd
8.0 Unglin, JJ. February 15, 1915,
1. PrINCIPaL AND AGENT (§ HHT—36) —RIGHTS 0F AGENT—COMPENSATION
ACCEPTED ORDERS—U ANCELLATION—EFFECT ON COMMISSIONS. @
An agreement by a manufacturing company to pay their agent a
stipulated commission on all “aceepted orders™ obtained by him as
soon as the orders are shipped, entitles the agent, upon obtaining an
order, to recover his full commission on the whole order even though
only part of the order had been shipped and the remainder had been
countermanded by the purchaser,
| Wahyte v, National taper Co., 17 DR, 842, reversed. |
Statement Arrean from the Supreme Court of Ontavio, Whyte v,
National Paper Co., 17 D.LR, 842,
Hamilton Cassels, K.C., for appellant.
Fitepatrick, 0.0, Frrzearrick, U, :—The appellant’s case is that he was en-

titled under the agreement with the respondent company to a
commission ‘“‘on all accepted orders,”” which is in the cireum-
stances the equivalent of “‘all sales, whether followed by de-
livery or not,”” and that the eontract with the Buntin, Reid Co.
is a sale within the meaning of that commission agreement.

The whole case, therefore, depends upon the nature of the
latter contract. 1 have no doubt that for the reasons given by
Mr. Justice Middleton, the Buntin, Reid order once aceepted
constituted an agreement binding upon both parties to it. It
contains the essential elements of a eontract of sale, the thing
sold is properly deseribed and the respondents were thereafter
entitled to the benefit of that contract if they wished to enforee
it. That agreement should, in my opinion, be treated as an ae-
cepted order.

The trial Judge found, and that finding is not disturbed,
that the Buntin, Reid C'o. was able to pay for the goods and that
the default in carrying out the agreement was wholly attribut-
able to the respondent company. The appellant is, therefore,
entitled to his commission.

1t is urged that with the concurrence of the appellant a re-
bate of 10e. a hundred pounds on paper to be supplied under
the contract was to be allowed the Buntin, Reid C'o. There is
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no doubt that such an arrangement was made, and the only ques
tion is: Who was to pay the rebate!

I would be disposed to hold that the evidence is not suffi-
cient to justify the deduetion of that rebate out of the appel-
lant’s commission, but out of deference to the opinions of my
brother Judges, 1 agree that the deduetion should be made.

I would allow the appeal for the balanee with costs

Davies, J. = 1 coneur with Mg. Justice ANGLN

Imxaron, J.:—The respondent by a letter dated January

1912, agreed to pay appellant a commission of five per eent. on
all aceepted orders.

He, acting thereunder, procured a binding contract duly
executed between the Bunting Reid Co. and respondent whereby
the former bound themselves to purchase from the latter during
a period of one year, not less than thirty-five thousand dollars
worth of paper at a price named, and of a kind specified, to be
fully up to the standard of samples submitted, and to be shipped
as directed, from time to time to points named in Ontario

It is contended that contract was not, though duly exeeuted
and binding upon the purchaser, an order within the meaning
of the said obligation.

The learned trial Judge held it was such an order and en
tered judgment accordingly but the Appellate Division, holding
it was not such an order, reversed the judgment.

The first, and as Mr. Justice Middleton appropriately calls
it the dominating and controlling, elause of the letter of the con
tract is followed by a paragraph therein which is relied upon
by the Appellate Division. It provides that
this commission shall be payable immediately the order is shipped, and
failing the customer paying the account, we shall deduct from the first
settlement with you the commission paid on said order

If this term ‘‘shipped’’ is to be construed as the Appellate
Division seems to hold, it would have been quite competent for
the respondent to have dishonoured every order got, no matter
how much labour or expense appellant may have been put to
in obtaining same. I cannot think that ever could have been
contemplated by the parties; so the term ‘‘shipped’’ must be
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given a more reasonable meaning and not as applicable to what
might but for the default of the respondent have been shipped.

Then the provision that the commission might have been
dedueted in the event of the eustomer failing to pay, certainly
cannot apply to the case of non-shipment. It seems clearly
pointed to the sensible meaning of the case of the customer
through want of means or failure to meet his obligations making
default in payment. It certainly, even in such a case does not
extend to a time when the enstomer had ultimately paid. It is
not necessary to solve all the riddles within the expression, but
as I read that, it was designed, merely to seeure ovders being got
from first-class customers, of good financial standing, and thus to
enlist the assistanee of appellant in seeuring the easy colleetion
of accounts.

It does not seem to me that either of these terms of that
clause were designed to cover the case which has arvisen.

The Buntin, Reid Co.'s firm admittedly stands high in the
commereial world and no question can arise as to their finaneial
responsibility.

It seems they refrained from giving specifications for fur-
ther deliveries beeanse of respondent having failed to live up to
its contraet. 11 so the appellant is not to be deprived of his com-
mission on their aceepted order, any more than the real estate
agent, whose commission has been earned by a mere introdue-
tion or actual sale, no matter how little may come of the trans-
action later through any one of a multiplicity of causes likely
to arise in such dealings.

If this order failed through no fault of respondent to pro-
duce the specifications enabling delivery within its terms, then
a right of action acerued to the respondent against the Buntin,
Reid Company for damages which would include (not in terms
but ineidentally by reason of the legal measure of damages in
such a case) this very commission,

It would be somewhat anomalous if, after defeating appel-
lant here, respondent sued and got such damages. How could
Buntin, Reid & Company answer their default and ask any con-
sideration for what had happened in this action
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If respondent failed by reason of its own default then it

surely cannot be excused herein,

It seems to me that it never was intended the provision in this
second celause meant any more than that on the one hand the
time of shipment was a convenient term for payments, and to
be read as if shipped or ought to he shipped, and on the other
hand a spur to stimulate appellant and not a means of depriving
him ultimately of all compensation.

The third clause scems to put that bhevond doubt. It is as

follows :

You shall have the esclusive ageney for the Provinee of Ontario with

the above exception, and at any time this agreement should e we shall

pay you on all aceepted vrders up to the termination of this agreement

His engagement ceased before this aetion and this term of
the contraet thus came into operation.

I think the appeal should be allowed with eosts here and
below and the trial judgment be restored

Sinee writing the foregoing 1 find some of my brother Judges
proceeding upon a ground neither taken in the pleadings nor
in the notice of appeal to the Appellate Division nor in the
factums here, to ent down the amount elaimed.  Indeed, the
factum of respondent signed by able and experienced counsel
puts the matter in dispute in appeal neatly thus

So that the issue is narrowed to the question whether or not the respon
dents are bound under the terms of
i}

plied becanse or

the documents hercinafter set forth

to pay to the

Hant a commission on paper which has never bheen sup

specifying the necessary partieulars

me were never
received.  Inother words, the question in dispute is narrowed to whether
or not the respondents should pay the said sum of $1,491.36

I most respectfully dissent from such a departure from the

grounds upon which the case has heretofore proceeded
Durr, J., dissented.

ANGLIN, Jo:—1 am, with respeet, of the opinion that this
appeal should be allowed and the judgment of the learned trial
Judge restored, subject, however, to a reduction in the amount
of the plaintiff’s recovery as stated below.

On one possible construction of the agreement between the
plaintiff and defendants his commission was earned when the
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CAN.

8. C. procured for them from The Buntin Reid Co.  In that view his

Wayrs 5 :
0. in the event of the order not being filled, when the time for

NATIONAL Siaa 2 2 . " .

Parex (o, filling it according to its terms had elapsed. The defendants

Anglin, J.

defendants saw fit to aecept the offer, or order, which he had

right to payment would arise when the order was shipped, or,

might have deelined to aceept the order in the form in which it
was procured.  They might have insisted upon its being in such '
form that further specification by the purchasers would not be
necessary. They saw fit to aceept it, and it may be that it was an
accepted order™ within the meaning of that term in their
agreement with the plaintift,  But I am not altogether satisfied
that the construetion put upon the correspondenee by the Appel-
late Division was not eorveet, namely, that **aceepted orders™

meant orders upon which, without further specification of the

e o e R ——

goods to be supplied, the defendants should be entitled to make

—

delivery and thereupon to sue for the price. 1 proceed to deal
with the ease on this footing.

The order, if it may be so termed, obtained by the plaintiff
from the Buntin Reid Co. was subsequently filled in part. That
it was not wholly filled was, on the evidenee, due to the failure
of the defendants to furnish, upon the specifications which were
sent them by the Buntin Reid Co. goods of a satisfactory quality
and in compliance with their obligations. It may be that the
defendants’ failure to supply satisfactory goods upon thesoe
carly specifieations did not relieve the Buntin Reid Co. from
their obligation to send in further specifications to the extent
stipulated in their contract. But if the failure of the defendants
to obtain such further specifications and- direetions for ship-
ment was ascribable to their own default in supplying goods ]
of a merchantable quality and in complianee with the contraet,
whatever may have been the effeet upon the legal rights of the L
defendants and the Buntin Reid Co. infer se, the plaintiff was
thereby prevented from becoming entitled to payment of his
commission, if, in order that he should become so entitled it
was necessary that the Buntin Reid Co. should send in specifi-
cations and direetions for shipment. Under these cirecumstances 3
the plaintiff would be entitled to recover damages from his prin-
cipals. TIf he had done all that was incumbent upon him in
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order to earn his commission on the Buntin Reid order, and if
the sole reason why the contract made through him was not
fully carrvied out was the defanlt of the defendants, his dam
ages would be the amount of the commission itselt.  If there was
still something to be done by him in the discharge of his duty
to the defendants—for instance, if it was part of his obligation
to procure the actual speecifications and shipping directions from
the Buntin Reid Co. and he had not taken the steps necessary
for that purpose, although he had omitted to do so solely heeause
he knew it would be labour wasted in view of the refusal of that
company to take further shipments—his damages would I
somewhat less than the full amount of his commission. 1 am not
satisfied that it was part of the plaintiff's obligation to proeure
such specifications and shipping diveetions.  Had it not been
for the defaults of the defendants in regard to the carly ship
ments, further speeifications and shipping direetions wonld
in all probability, have come to them from the Buntin Reid
Co. without any further solieitation or intervention on the part
of the plaintiff. But upon the evidence it appears that the
plaintiff in fact did his utmost to obtain sueh further specifiea
tions and direetions and that his efforts proved unavailing solely

beeause the Buntin Reid Co. deelined to take ¢hanees of ineur
ring liability for damages to their own eustomers through sup
plying to them such defeetive and unmerchantable goods as the
defendants had furnished upon the first specifications sent to
them.  These defaults of the defendants were heyond any rea
sonable doubt the real cause why the Buntin Reid Co. did not
take from them goods in quantity greater than the minimum of
#35.000 worth stipulated for in their order or contract. But
for those defaults the defendants would, in all human probabil
ity, have had from the Buntin Reid Co. demands for paper in
excess of the minimum quantity specified in their contract. In
point of faet the Buntin Reid Co. purchased, during the eur
rency of their contract with the defendants, from other paper
mills, at a price materially higher than that which they had
agreed to give to the defendants, $46,940.23 worth of paper of
the class and quality covered by their contract with the defen-
dants. If. therefore, the plaintiff did not fully earn his commis
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s'on by procuring an ovder which the defendants aceepted, and
if in order to fully carn it he was further obliged to obtain
specifications and shipping direetions from the Buntin Reid
Co., he was prevented by the default of the defendants them-
selves from obtaining such speeifications and directions although
he made the necessary efforts to do so, and in that view of the
case he is entitled by way of damages to a sum equivalent to
the commission which he was thus prevented from earning.

The respondent objeets that in his statement of elaim the
plaintifi. contines his demand o the recovery of commission
eo nomine and does not prefer an alternative elaim for damages
on the footing that the defendants had prevented his carning
his commission, and that he should not now be allowed to recover
on such an alternative elaim. In his reply, however, the de-
fendant alleges the facts necessary to support such an alterna-
tive elaim, and at the trial these faets, which could be relevant
only if a elaim for damages on the basis indicated was to be con-
sidered, were fully gone into in evidence. Under these eireum-
stances there is no diffienlty in dealing with the case as if a
prayer for the alternative relief had been formally ineluded in
the statement of elaim.  Nor can the defendants very well objeet
to this being done. sinee it was pressed at bar on their behalf
that a matter of defence presently to be dealt with, which they
did not plead and to which 1 find no allusion in the judgment
of the trial Judge, in their reasons of appeal to the Appellate
Division. or in their factum in this Court, should now be taken
into consideration.

The defendants allege that when the bargain with the Buntin
Reid Co. was made, it was arvanged, with the coneurrence of the
plaintiff. that the purchasers should be allowed a rebate of ten
cents a hundred pounds on paper to be supplied under the con-
tract, and that this rebate should be paid by the plaintiff out
of his commission. That an arrangement for such a rebate was
made is common ground. The plaintiff, however, denies that
he was to pay it.  Although this arrangement is not pleaded in
the statement of defence, nor alluded to in the Appellate Divi-
sion, nor in the respondents’ factum, it was investigated at the
trial. The evidenee upon it of the plaintiff and that of the de-
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fendants” manager is in direet confliet,  The question, howeve
is coneluded against the plaintiff, in my opinion, by two letters
written by him to the defendants on April 19, 1913, and April
1001913, in the first of which he says:

I refuse to further continue allowing them (The Buntin

tid Com
pany 1w rebate onomy portion of that commission,

and in the second, alluding to this former letter, he speaks of

the continuance of allowing them a rebate of a portion of the conmission
paid

These letters are not satisfactorily explained.  While the
agreement for the rebate was disereditable to the defendants,
it was not of such an illegal or illicit character that they are
precluded from elaiming the benefit of it as against the plain
tiff. Calculated on the basis of the price mentioned in the con

tract. the plaintift’s full commission of 5 per eent. would amount

cents on every hundred pounds of paper to he supplied
Dedueting from this ten cents per hundred pounds would leave
his net commission 22} cents per hundred pounds.  His recovery
for commission at the trial, where this partial defence was not
given effect to, was $1.596.43 of which $1,491.36 represented
commission on the Buntin Reid order.  This would he at the

rate of 321 cents per hundred pounds.  The ten cents a hundred

pounds rebate would amount to $458.85.  Deducting this sum
from the total recovery, $1,596.43, there is a balanee of $1.137.55
and that is the sum for which the plaintiff is, in my opinion
cutitled to judgment.

I think the plaintiff should have his costs of the appeals to
this Court and the Appellate Division, as well as his costs of

the aetion Appeal allowed with costs

THE DOMINION LUMBER CO. v. THE HALIFAX POWER CO.
Nova Scotia Supreme Court, Sir Charles Townshend, €. and Russell,
Longley. and Ritchie, JJ. January 16, 1915
1. Damages (§11T K 2—216) —INJURY TO LAND—CUTTING TIMBER—MEAS

URE OF DAMAGES,

In assessing damages against a lumber company for entering and
cutting timber on lands of another company there may be allowed, in
addition to the stumpage valuation, damages for the occupation of the
land while the lumbering operations were going on, the consequent con-
struction of roads through the woods and the felling of trees for that
purpose, and damages because of the trees cut having heen young
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and unmatured which would have been of more value to the land-owner
had they been left standing,

Aveean from the judgment of Graham, E.J.

H. Mellish, K., and F. H. Bell, K.('., for appellant.
T. N. Rogers, K., for respondents,

Rivenie, J. 1 am of opinion that the appeal should be dis-
missed with costs for the reasons stated in the judgment ap-
pealed from, and in the judgment of the Court in the Halifar
Power Co. v, Christic.

It is contended that the damages are excessive.  The amount
awarded is, I think, more than is usually allowed for stumpage,
but it is obvious that this is no test. In each case the amount
of the damages, of course, depends upon the evidence in the
particular case.  The damages ave assessed by the Judge at
$4,700.  Cruik, who represents the defendant company, admits
that between 800,000 and 900,000 feet was taken by his com-
pany. 1 don’t think he was likely to overstate the quantity
taken. It cannot, I think, be unfair to place the quantity at
850,000, At $5 per thousand this would bring the damage up
to $4,250.  As to whether $5 per thousand is too high or not de-
pends, like any other question of faet. upon the evidence. There
is evidenee for and against $5 being the true value per thousand.
John Miller and Christie put the value at the figure named.
Starratt says $5.50 or thereabouts, 1 think the Judge must
have believed these witnesses in preference to the witness on the
other side, and 1 do not know how or upon what prineiple I
can say he was wrong.  He saw and heard the witnesses and 1
did not. It is not a question of the assessment of damages on
a wrong principle, but purely a question as to witnesses the
Judge believed. 1 take $5 per thousand as the value of the
stumpage. When the value of the stumpage is in issue the
situation is an important factor. Trees of the same value when
hauled to the mill may be worth mueh more in one place than
in another when eut. 1In this case Christie says:—

#5 is correct because it is no distance to drive it, and not far to haul
it, and it can be made a very cheap operation. Not far to take sup-
plies

If $4,250 is the correct amount to allow for the actual stump-
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age, as 1 think it is, $450 is left for consequential damages, Here
the important inquiry is, had the trees avvived at maturity or
not ! These trees had not. They were young spruee, would in-
erease in value if left to grow for ten vears.  Lumber not at
maturity is of more value standing than when eut. The inqguiry
therefore goes beyond the mere destination of the trees.  For
this clement of damages | do not think $450 is too much

I have not in coming to this conelusion taken into considera
tion the wrongful taking, the occupation of the land while the
operations were going on, the necessary construetion of roads
through the woods which must involve the felling of trees, hut
it seems to me these things would not be improper elements for
consideration in estimating the damages,

In my opinion there is ample support in the evidenee for the

finding as to damages. 1 therefore deeline to interfere with it

Sk Coarees Towssiesn, Coloe—1 concur.  Though the
damages scem lavge I am unable to see any prineiple on which

we can reduce them.
Russent, J.c1 am of the same opinion as the Chief Justicee

Loxarey, J. 1 coneur in the gencral result except that |
think the damages ave too high.,  Five dollars a thousand is an
exeessive amount.  Any lamberman would vegard it as exees
sive. 1 think three dollars a thousand would be abundantly

sufficient and that such amount per thousand would he adequate

Appeal dismissed

McGILLIVRAY v. KIMBER,

Narva Scotia Supreme Court, Siv Charles Townshowd, .. Graham, ..,
and Russell, and Longley, JJ. January 12, 1915

L Smierine (8§ 1—2) —REGULATION OF PILOTAGE — REVOCATION OF LICENSE
Riinr oF acriox

The granting and withdrawal of a pilot’s lieense by the loeal pilot

+authority under the Canada Shipping Act, RS 1906, ¢h. 113, is

|u~l|«ml act and no action will Tie for its error in proeees

e parte on cancelling a license unless maliee is alleged and prove

| Harman v, Tappenden, 1 East
referred to.]

l:,.,,, v, Coulton, 1 East Stin
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Arrear from the judgment of Drysdale, J.

Towxssnesn, (L,

coneurred with Grapam,

Guratianm, B The defendants at the time of the grievances

constituted the Sydney Pilotage authorities under the Canada
Shipping Aet, R.S.C. 1906, Part VI, ¢h. 113, appointed by the
Governor-in-Couneil.

The plaintiff was a licensed pilot under this pilotage auth-
ority Qolding a license granted annually. The form of one of
the licenses, Form 2, in the Aet is given in the printed case as
follows :-

Dominion of Canada,
Pilotage Distriet of Sydney, in the County of Cape Breton.

We, F. (. Mullins,
Thomas Desmond, R, T, Vooght, and A, MeRKinnon, being the Pilotage auth

Kimber, Sec’y.-Treas; V. Chairman; Captain
orities, having by law power to examine and license pilots for the Pilot
age Distriet of Sydney in the County of Cape Breton, do hereby certify
that Joln B, MeGilliveay of Low Point, C.B., having been duly examined
by us has been found in all respeets duly qualified and is deemed by us
to be a fit person to undertake the pilotage of vessels of every deseription
within and throughout the said pilotage distriet of Sydney in the County
of Cape Breton, and on the seventh day of August, A.D. 1913, is by us
licensed to act in that capacity for one year.

This certificate shall not be lent or transferred and can be used for the
ports of 8 A

Deseription of John B, MeGillivray.

Age, G4, Height, 5 8", i
Colour of eyves, grey, Marks.

Iney and North Sydney
No. 15

. light.  Colour of hair, brown

VINCENT MULLINS,

tetg, Seet’y. to Commission

Signed,

There is a fee for license of $10, and a bond.

At a meeting of the Pilotage Commissioners held June 13,
A.D. 1912, the plaintiff’s license was cancelled and he ceased to
be a licensed pilot. Two others were dropped at the same time.
The reasons assigned were negleet and incompeteney and a reso-
lution was passed dismissing him.

The next year, August 4, 1913, a meeting was held and a
fresh license was conferred upon this pilot. It appears that
there were but two of the pilot commissioners present at the
meeting and for this reason it was invalid. At a meeting held on
October 6. 1913, a resolution was passed refusing on account of

the irregularity to recognize the plaintiff as a pilot acting under
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the authority of this Board. Meanwhile he received his propor-
tion of the pilotage dues for one month and part of another, but
that faet is not material now,

He has brought this action and the learned Judee has given
him damages in the sum of $1.800 as for a wrongful dismissal

on the ground that there was no notiee or investigation. That is,

it was ey parti. 1t is practically conceded that there should have
been an investigation after notice. But the defendants contend

on the appeal that the relation hetween the pilot:

authority
and the pilots is not a contractual one, that there is a licensing of
a pilot and power to eancel the license under this Aet, that this
being a quasi judicial Aet there is no remedy by aetion for dam
ages unless malice is alleged and proved.

In my opinion under the statute mentioned and the by-laws
applicable to this pilotage distriet there is not a contract hetween
the pilotage commissioners and the pilot.  The license to which
I have already called attention indieates that the licensing is a
quasi judieial thing and the words of the statute indicate that
the withdrawing of the license is of the same chavacter.  Indeed,
under the English statute from which these provisions arve largely
taken, the pilot is given an appeal.  Temperly and Moore on
Shipping, 353. 1 have no doubt that here he would have the

right to apply for a writ of certiorari or a mandamus

The scheme of payment for the serviees of a pilot is this: the
Commissioners colleet the pilotage dues from each ship arranged
according to a scale and they distribute among the pilots under
their jurisdietional limits a proportion of these dues monthly.
The limit of pilots for this Sydney distriet is thirty-two, hut
there was not that number licensed.

One has but to look at the sections of this part to come to the
conelusion that the Aects of licensing and of withdrawing a
license ave quasi judicial aets and that there is no contraet of
hiring.

The premises of the judgment is founded on that idea I
cause it says there should have heen an investigation and notice.

I refer to sees. 443, 445 and following 450, 514, 55
the by-laws.

and

Then if the withdrawal of the license is a quasi judicial aet

Mot
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it is clearly established that no action will lie for the error in
proceeding e parti unless malice is alleged and proved. 1 refer
to the cases of Harman v, Tappenden, 1 East 555 Drew v, Coul-
fou, 1 Bast 5631 Pollock on Torts, page 311; Piggott on Torts,
IN7.

There were a number of American cases cited to the same

effeet, 1 only mention one of them heeause it is a case of revok-
ing a pilot’s license: The Downer Case, 6 Cal. 94, veported in
65 Ameriean Decisions 489,

I also vefer to Earl of Derby v, Bury Improvement Com.,
LR, 4 Ex. 222, Willes, J.; Walker v, Nottingham, 28 L.T. 308,
Bramwell, B. 1 think the action is misconeeived in other re-
speets, | rvefer to Mayor of Salford v, Lancashive, 25 Q.B.1D. 384,

The appeal must be allowed and the action dismissed with

costs,
Russenn, J. concurred with Granas, E..

LoxGrey, J.:—The defendants were a board of pilot commis-
sioners acting as the Sydney pilotage authority and the plaintiff
was a pilot who had the authority of these commissioners to serve
and was making a living out of the profits.

In the month of April, 1912, the pilot commissioners dis-
pensed with the serviees of the plaintiff.  They have authority to
do this, but it is only after sworn evidence and an examination
is held, and they had no power to put him out of office without,

The plaintiff then brought an aetion against the Commis-
sioners for his wrongful dismissal, ¢laiming considerable damage
for such dismissal. It came on for trial and Mr. Justice Drys-
dale’s judgment was given for the plaintift and damages were
assessed at $1,800.

The matter was brought into this Court by way of an appeal,
and then for the first time the point was taken that the pilotage
commissioners were a body discharging the duties of a judieial
body and that an aetion could not be brought against them for
acts in their judieial eapacity., The matter was given careful
consideration, because, undoubtedly, the commissioners were
wrong in dispensing with the serviees of the present plaintiff

without fair reasonable investigation. The only course which he
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could have pursued in the past would have been cither to have
brought up the matter in Court in the way of a writ of certiorari
or to have come in and demanded a writ of mandamus. The
action such as the present hrought against the commissioners is
contrary to law and the only alternative is to grant the present

appeal and dismiss the present action with costs
Appeal allowed ; action dismissed

PEART BROS. HARDWARE CO, LTD, v. BATTELL,

Nashatehowan Suprewe € t, Ha ' €d.. i tand WeKe Il
July 15, 1015
L MECHANICS" Liiss (§I1V-—15 NTATUTORY 11 I —EXTENT 0 How
AFFECTED BY CONTRACT
fact that a contract provides that twenty per cent. of the
nt of the 1 < certiffeates should be retained by the owner
o b paid within thir s m t m n wark
S notoinoany 1y atfeet the statutory obligation t t
loet twenty per cent, from any payment y e | t
I the contraet, namely, twenty I eent t t el o
gress certificates, in viriue of see, 1101 of the Mechar Lien
Aet, RS, Sask,, eh, 150,
2. MecnaNtes' Liess (§11--5 STATUTORY LIEN FUND RtGirs o ASEUN]
CATION CF BY 0WNER
I'l tutory amount of payment which " t \
irta LEoly of the Medl ' Lien ~i 1l
forms a fund available § the e { ner
minot resort as seeurity a or 2o0 o ned
by the non-complianee of the contract
Russell . Freneh, 28 OR. 215; Riee | ¢ N v. i 0
DR TH followed
Arrear by defendant from a judgment of the tvial Jud

G. E. Taylor, K.C', for appellant Battell
. J. Schall, for vespondent. the Seeurity Lumb
The judgment of the Court was delivered by

Haveras, Cu.—The defendants Battell and Phillips
November 28, 1912, entered into an agreement in writing hy
which Phillips agreed to build a eertain building for Battell for

F11.800 upon the terms and conditions mentioned therein

Provision was made for payments upon progress estimates
80 per eent. of the amount of each estimate to he paid when eer
tified by the architeet, and the balanee of 20 per cent. to I paid
“within 30 days of the ecompletion of the work,”” and upon other
conditions mentioned in the contraet.
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Provision was also made for payment direct by the owner, to
the persons entitled, for wages or material in the event of the
contractor failing to pay the same. Such payments were to be
deemed as payments to the contractor.

Early in May, 1913, the contractor Phillips abandoned the
contract and Battell had the work completed. At the time the
contraet was abandoned, progress estimates to the amount of
$10,800 had been certified by the architeet, of which amount
$6,500 was paid to Phillips. At the time the eontract was aban-
doned Phillips owed lavge amounts for painting and plumbing to
his sub-contractors and they refused to finish their work until
Battell agreed to settle with them. A settlement was made by
which they were to finish their work, and Battell beeame liable
for the whole amount due, or to bgeome due to them: $3,200 for
plumbing, and $1,300 for painting,

On May 8, 1913, after the abandonment of the contract by
Phillips and the arvangement with the above mentioned sub-
contractors, the plaintifis, the Seearity Lumber Co, Ltd., served
notiee of their lien for lumber supplied to Phillips.

The present action was begun by the plaintiff's Peart Brothers
Hardware Co, Ltd., to enforee their lien, and the other plaintiffs
and the defendant George 8. Perkins were subsequently added
as parties to the action, the earrviage of which was given to the
Seeurity Lumber Co. Ltd.

By consent of parties the trial was confined to one issue, and
the learned trial Judge found in favour of the plaintiffs against
the defendant Battell, and held that the plaintiffs were entitled
to a charge upon the property in question for the amount of
$6,2584, the difference between the amount of $10.800 and the
amount of $4,516, which he found was actnally paid to the con-
tractor. From this decision the defendant Battell appeals.

A consideration of sees. 4, 9, 10 and 11 of the Mechanies’
Lien Act (R.S.S,, ch. 150), leads me to the conclusion that most
of the difficulty in this case has arisen from a misapprehension
of the effect of these seetions on the part of the learned trial
Judge and counsel on both sides, and a eonsequent misealenla-
tion of the amounts involved.

Seetion 11(1) provides that the owner shall, as the work is
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done or materials furnished under the contraet, deduet from any
payments to be made by him in respect of the contract and re
tain for a period of thirty days after the completion or abandon-
ment of the contraet 20 per cent, of the value, ete, (as in see. 11).

In this case, the value of the work done under the con
traet was $10,800.  This is the total amount of the progress
certificates up to the time of the abandonment by the contractor,
By the terms of the econtract 80 per eent. of the amount of the
progress certificates was payable to the contietor. The total
amount payable to the contractor, therefore, under the contraet
was #8,640.  But it was the duty of the owner, as prescribed by
see, 11(1), to deduet from this amount 20 per eent. of the whole
work done, or 2,160, to be retained as provided by the Aet. The
fact that the contract provided that twenty per cent. of the
amount of the progress certificates should be retained by the
owner and should be *“paid within thirty days from the comple
tion of the work”” and upon the other condition expressed in the
contract, does not in any way affeet the statutory obligation on
the owner to deduet twenty per eent. from any payments to be
made by him in respect of the conlract, which were 80 per eent,
of the progress certificates

See. 11(1) farther provides that liens ereated by the Act
shall be a charge upon the amount direeted 1o be vetained b
that seetion in favour of the sub-contractors whose liens are de
rived under persons to whom such moneys so required to he
retained arve respeetively payable. The amount of 2,160 should,
therefore, have been retained out of the 80 per eent. of the pro-
gress certificates, and ““forms a fund for the lienholders and
thereafter it is available for them only and not as a fund to which
the owner can resort as security against or to make good any
loss occasioned by the non-completion of the contract.”” Russell
v. French, 28 O.R. 215, per Rose, J., at 220; Rice Lewis (¢ Sons
v. Harvey and Rathbone, 9 DR, 114,

The position in the first week of May, 1913, therefore, was,
that (1§ $10,800 worth of work, ete., had been done, (2) $6.480,
less the amount already paid, was payable to the contractors in
respect of the contract.  (3) $2.160 was subjeet to a charge in
favour of lienholders. (4) $2,160 was payable to the contractor
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“within thirty days of the completion of the work™ as provided
in the contract,

There seems to be some doubt as to the amount actually paid
to the contractor.  The evidence seems to me to shew a total pay-
ment of $6,500, while the learned trial Judge states the amount
to be $4.516. In view of what follows, this difference is not
material.

Aceepting the learned Judge’s figures, there was an amount
of %1,974 still payable to the contractor at the time above men-
tioned.  During the first week of May the sub-contractors for
painting and plumbing refused to proceed with their work until
the owner undertook to pay them for the work alveady done by
them as well as for the balanee of the work remaining to be done.
Payment was accordingly made by the owner to these sub--con-
tractors of amounts then due to them by the contractor consider-
ably exeeeding $2,000,  These payments were quite legitimate
under the express terms of the contraet as well as under see, 12
of the Aet, so long as it did not affeet the pereentage to be re-
tained by the owner as provided by see, 11,

The amount paid to these sub-contractors, therefore, cannot
be allowed to reduce the amount of $2,160 which I have alveady
held to be available for the lienholders.  Even if there was a
balanee of $1,964 still due to the eontractor, the bond fide pay-
ment of that amount to sub-contractors entitled to liens, before
May 8, when notice of lien was served by the Security Lumber
Company. would still have left the statutory deduction of $2,160
intact, and would further bring the payments within the provi-
sions of see, 11(2). As there would be no other amount payable
to the contractor under the contraet, the question as to the right
of the owner to set up his damages for failure to complete
against the elaims of lienholders other than wage carners does

not arise,

The amount of $2,160 retained under the eontraet is not pay-
able until after the completion of the work, and then only upon
the condition set forth in the eontract, Further than that, the
amount required to eomplete the work over and above the eon-
traet price far exeeeds this amount of $2,160, and it would ap-
pear that lienholders other than wage carners would under those
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cireumstances have no elaim on this amount.  Kice Lewis & Sons
v. Harvey and Rathbone, supra: Travis v. Brockinridge, 43 Can,
S.CR.

5. The reference in the last-mentioned case is to the

unreported judgments,

As to the position of the Peart Bros. Hardware Co, Lid

On the application of the defendant Battell, the appellant, a

number of lienholders, including the Sceurity Lumber Co, Lid
were made parties to the action which was originally hrought by
the Peart Bros. Co., and later on the conduet of the action was
given to the Seeurity Lumber Co. Ltd,

I quite ce with the learned teial Judge that it was not

neeessary for the Peart Bros. Co. to tak further aetive

part in the proceedings, and that it eannot be held to have aban

doned its elaim
The judgment appealed from will, therefore, he varied by

reducing the amount of ¢

mentioned therein to $2,160

As on ten out of the eleven grounds of appeal the appellant

fails. and as on the remaining ground his whole

arguament was
that the lienholders were not entitled to anvthing at all. 1 think

there should be no costs of appeal

PEACOCK v. WILKINSON

Nupreme Court of Canada, N Chavles Fit:patrie CJd a Davics

Iington, Duff and Anglin, JJ. Mareh |
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broker that the owner will abide by the sale. does constitute a
fraud on his part so to render him Jiahle 1 rilure
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Avrean from the judgment of the Supreme Court of Sas-
katehewan, 18 D.L.R. 418, reversing the judgment of Johnstone,
J., 15 DR, 216,

J. F. Frame, K.C., for appellant,

Balfour « Co., for respondents,

Frozearmics, CJJ—1 am disposed to agree with the trial
Judge beeause 1 am satisfied that the reckless statements made
about the title by the defendants cannot he reconciled with that
good faith which should exist in eases like this, but 1 defer to the
opinion of the Court below and of the majority here,

The appeal is dismissed with costs.

Davies, J., eoncurred with Durr, J.

IpixaroN, J.:—This somewhat remarkable case seems to re-

quire before dealing with the contentions made by appellant a
coneise, but full and acceurate statement of the facts upon which
they are founded.

One Carvothers on Marvch 18 or 19, 1912, listed for sale two
lots in Regina, Sask., with respondents, who were real estate
agents in that eity. The usual index-card speeifying the lots to
be offered and the priee and terms he was willing to aceept was
signed by him.  On the said Mareh 19, appellant (formerly in
the real estate business) called at respondents’ office and offered

a listing of other properties for which he wanted a purchaser
and, whilst so there, was offered the Carrothers properties and
verbally acceepted the proposal and made a deposit of 100 on
account of the purchase.

Next day respondent Tinek waited upon the appellant at his
office to proeure his signature to the agreement for the purchase
by him of the said Carvothers properties and he signed same in
duplieate and gave his cheque for the balance of the eash pay-
ment,

That agreement was not signed by any one for Carvothers as
respondents never pretended to have authority to sign sueh an
agreement and had only been retained to find a purchaser. They
sent this agreement to Carrothers, in care of King Edward Hotel,
Toronto, Ont., where he had said he was going, to be exeented by
him and returned.

s 3
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The agreement was returned about a month later as unealled
for. Thereupon the agreement was forwarded by respondents
to Carrvothers, at Edmonton, Alta.,, where he lived, hut it never
came back and, presumably, never was exeeuted by him

Some correspondence is alleged to have taken place later
between him and respondents but that, though tendered in evi
dence by them, was rejeeted.

All we have of it is a copy of the letter from respondents en-
elosing the agreement from which it appears they asked him to
sign and return one copy so duly executed attached to o bank
sight-draft for the sum of $450, being the cash payment less re
spondents’ commission,

On June 1, appellant says he called upon the respondents
for a receipt for the money he had paid and got the following

Mareh 20th, 1912

Received of George S, Peacock #5300, first payment on lots 1 and 2
block 108, Old City, bought from us at £LO00; one half ca il the
balunee G amd 12 months at 8 per cent, and listed by AL F. Carrot

Sl Dap Laxn Company

R. Tinen

The appellant meantime, in Mareh 28, re-sold the property
to Wright and Boyle, real estate agents, and, pursuant thereto,
he and they signed an agreement for the sale and purehase
thereof at the price of $2,000, of which $767 was to he paid in
cash and balanee spread over two yvears hearing intervest at eight
per eent, per annum,

They re-sold to one Seller at the priee of $2.500 and assigned
the said contraet to him by an assignment whieh is not amongst
the documents hefore this Court. A reeital in the later agree
ment of August, hereafter referred to, indicates the assignment
was exeeuted on April 1,

On June 3 appellant concluded he could not gt title to the
property and “‘immediately took steps to ve-purchase the pro
perty”’ from William Seller and succceded in doing so at the
price of $3,100. The exaet date of that purchase is not given in
evidenee.  And Seller was not ealled as a witness

On June 4 respondents wrote appellant explaining that they
had failed to get delivery of the lots and, to repay the eash pay

ment, enclosed a cheque for $500, which was returned by ap

pellant on July 30.

Pracock
o
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Meantime some meetings of the parties hereto were held
relative to the matter and, on one oceasion, Boyle and Seller were
both present to state what they had done, but the respondents on
every oceasion repudiated liability for damages appellant was
then and there elaiming from them. On one of these oceasions
respondents offered to give the eash if any doubt existed about
the cheque heing, as sueh, satisfactory, but appellant refused and
seems 1o have insisted on these oceasions on damages for the loss
of profits and those differences in price which he said he had paid
these sub-purchasers which seemed, in his view, to he his measure
of damages,

On one or more of these oceasions the appellant stated his
grievances in the matter, omitting, however, the one most essen-
tial part of his story to whieh T am about to refer,

On August 5, an agreement was made in writing hetween
Wright and Boyle of the first part, Scller of the second part
and appellant of the thivd part, for rescinding and releasing said
sub-sale and amongst other recitals therein was the following:

A wheveas it has been discovered by all the parties hereto that the
party of the thivd part did not have the right to call for a title to the
said ots nor any contract with the registered owner thereot and is unable
to furaish any title nor will he be able to furnish any title to said lots,
and it has e

L deemed expedient by all the parties hereto that, instead of

the said respective purchasers under the said agreement and a ment

wment
and assignment, that the said agreement and assignment should he aban-

insisting upon title being given aceording to the terms of said ag
doned, and the moneys paid therennder veturned and the parties thereto

compensated for their loss as hereinafier set forth

The appellant says that when Tinek came to him with the
agreement of sale by Cavrothers and before he (the appellant)
signed as above set forth the following conversation took place :

Q. Now just state slowly what the conversation was? A, As soon as 1
saw the name of the vendor was AL F. Carrothers, T asked the defendant
Tinck if he was sure that these lots could be delivered by Carrothers, e
assured me that they condd. T asked him if he had searched the title of
these lots.  He told me that the defendant Wilkinson had searvched the
el to the
hers had been in business here, and T wanted

title and that Carrothers was registered owner, 1 then
matter that | knew that ¢
to know if there had been any execution against him. 1 understood that
he had been in business diflienlties.  And he stated positively that there
were no executions against him; the title was elear.  He also said, “1f you

want any further protection in the matter we will have a caveat put on
these lots for you”
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In regard to this statement he is corroborated by his hook
keeper, Blenkhorn, to whose remarkable memory 1 may advert
to later. Meantime 1 assume, for argument’s sake, the teuth of
appellant’s story and will, therefore, consider in light first
thereof, standing alone, what (if any) elaim appellant ean found
thereupon and next how in light of his own conduet he ean make
any elaim,

Counsel for appellant puts his elaim in a vaviety of wayvs
One of these is put in a iwo-fold sort of way of an assuriane
that the respondents undertook to sell the property or that it
would be sold and delivered to the appellant so that he would
have the title conveyed to hin.

In cither of these ways of presenting the matter it simply
when stripped of needless verbiage, means a eontract of sale by
respondents and the faets do not hear ont any such contention
The respondents never professed to sell the property in an
other eapacity than as agents.  The documentary evidenee seems
conclusive in this regard

Then it scems to have been presented helow as, in faet, an
agent professing to sell and selling property he had no authority

to sell. Again the faets ar

against appellant for the agents had
authority to proeure a purchaser and never signed any eontraet
of sale.  Their prineipal never signed any either.  There eannot
be found anything upon which an action for hreach of warranty
as agents ean lie,

Indecd, it is diffienlt to grasp any of these clusive theories put
forward and apply them in light of the evidenee to any prineiple
of Taw that would found an action for bhreach of contract. The
suggestion is also made of a collateral warranty, but that mnst
fail also as there was no contraet to which it conld he collateral

The fifth and only ground which can be made to wear a
plausible appearanee in law is stated in the faetum as follows

3 Alternatively to all the for

roing gromds hecanse by peaso
fulse and frandulent statements

I defendants, the plaintitt was led int
and sutfered damage

The general statements as to producing title are of o
material eonsequence for they are nothing more than any real
estate agent might properly use affirming his belief in his elient
heing ready to perform that whieh he had authorized to be done
on his hehalf.
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No aetion can lie for any such thing so long as the agent con-
out and
has no reason to believe the principal is acting dishonestly,

fines himself to what he has been authorized to e

-

The only es he was

ious matter, in what appellant st:

told by Tinek, is that relative to Wilkinson having scarvched the
ered owner and that

title and found Carrothers to be the regis
I

these allegations and Wilkinson says he had never till August

there were no exeentions against him.,

inck positively denies

searvehed the title,  And it puzzles me to understand how or why
any sane man should tell sueh a senseless falsehood liable to be
di

a search,

vered at any moment at an expense of twenty-five cents for

But appellant says more; that the man telling him offered to
proteet him further by filing a eaveat.  And apparently that
very every-day proposal in sueh eases led to the discovery, as it
was sure to do, that Carrothers never was registered owner,

He did not file any eaveat, but appellant did at an expense,
he says, of five dollars, on April 10, The eaveat is produced
and therewith the affidavit of appellant sworn on April 4, just
fifteen days after he had been told, if a word of truth in his story,
that Wilkinson, the respondent, had searched and found Car-
rothers to be the registered owner. The eaveat consists of a
notice to the vegistrar of which the part essential to our present
inquiry is as follows:

Take notice, that I, George S, Peacock, of Regina, in the Provinee of

abl
agreement of sale hetween Ao F. Carrothers, of the City of

Saskatehewan, claiming an equi

interest under and by virtue of an

dmonton, as
vendor, and myself, George S, Peac of the City of Regina, in the Pro-
vinee of Saskatehewan,

March, 1¢

of an agr

purchaser, and dated on or about the 20th day of

the said Carrothers holding the said land under and by virtue

sment of sale therefor made with Arthur Tyzack, the registered
owner, in all that certain picce or parcel of land being lots numbers one,
« ote,
deseribing the lands in question.
The appellant as such ecaveator, verifying said statement,
swears amongst other things, as follows:-
1. That the
stance, and, in fact, to the hest of my knowledge, information and helief.

ations in the above named pat are troe in sub

And this man, thus swearing, is asking damages from a Court
of justice for having been fraudulently indueed by the state-

i e 2.
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ment that the said registered owner was Carvrothers.  Need 1

say that in law, unless in faet a false statement induees a man to
act upon it to his damage, he has no right of action; and that
unless he has taken the means a pradent man would be expected
to take when so aeting upon a false statement, he has no action of
deeeit.

Can any one, in faee of such an unfounded affidavit by appel-
lant, so inconsistent with the story of a belief in Carrothers heing
registered owner, believe he, appellant, was so indueed hy the
alleged frandulent statement ?

But that is not all, for Wilkinson was ealled as o witness and
testified as to what transpived at one of the meetings 1 have 1
ferred to above as follows:

Q. Then do you remember any other important conversations that vou

had with him? A, I remember him coming to the office on Cornwall <treet
and bringing two gentlemen with him, Mr. Boyle and another gentleman
Q. Your oftice was on Cornwall street A Yes, Qo And yon had a eon
versation at that time Ao Yeso QU There was My, Peacock and My, Boyk
and this other gentleman and yoursell \. Mr. Tinek was there also, ()

And what took place at that time Ao Mr. Peacock made o demand for

compensation for some loss that he alleged he had sostained. Q0 And did

you agree to give him compensation A, We did not, Q. Did he at that
time charge that you had told him that you woulil searveh the tithe to th
property? A, He did not. Q. Did he say in the presence of Mr, Boyle or

Mr. Tinek or anybody else that you had guaranteed to deliver this propert
to him? A, He did not

Appellant nowhere states that he had ever made it a matter
of reproach to these respondents, or either of then, when elaim
ing damages that he had been told such a palpable falsehood as
he now charges against Tinek, and founds this action upon, 1t
he had been told what he says and trasted it, then was the time
respondents and others should and doubtless would have heard
of it.

Wilkinson swears he never seavehed till August (and he could
easily have been contradieted if he had or could have heen
proven to have known or been told of this discovery), vet no

one appears to s

s so-exeept what appellant says, and then only

inferentially.
Appellant was vecalled after Wilkinson had testified as above,
but did not venture to contradiet his very material statement.

How could a man misled by sueh a story as he now puts
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forward forbear from charging him or his partuer or both with
the alleged deeeption he now relies upon?

No one ever seems to have heard of it exeept Blenkhorn,

When, on eross-examination, appellant was hrought face to
face with the said eaveat, he speaks thus:—

Q. Mr. Peacock, at the time you signed the caveat did yon know whether

went of sale from

Carrothers had bonght this property under any 4
anybody * At the time you signed the eaveat you knew that the property
wits not vegistered in the name of Carrothers? A, 1 did, Q. Did yon have
any information that Carrothers had hought from any partienlar person?
Ao After 1 osigned that eaveat 1 ealled up the defendant Wilkinson——
Q. Never mind after you signed the eaveat. At the time yon signed the
caveat did you know whether Carvothers had bought from any hody—how
he held the titlet A No: 1 did not.

Later he tries an explanation that does not in the least
degree ameliorate his position, but seems to indieate that his
solicitors had some telephone conversation with Wilkinson, after
their discovery that Carrothers was not the registered owner, in
whieh he alleges Wilkinson had remarked ““well he must have
it under agreement for sale,”” all of which is hearsay, But Wil-
kinson was recalled and testified thus:

Q. Did you ever tell Mr, Peacock over the telephone or in any other
wiy that Carrothers held this property under agreement of sale from
Arthur Tyzack, the registered owner? A, No, siv, | wasn't aware that
Mr, Tyzack owned the property or was the registered owner,

And was allowed to go without eross-examination or any eon-
tradietion from those in the solicitor’s offiee,

Blenkhorn, the eorroborator of the appellant, in eross-exam-
ination, festifies as follows:

Q. Have you disenssed your evidence with anybody? A, T have men-
! A
Well, very little, Q. Have you not gone over yoar story together? A,

tioned the matter? Q. Have you talked it over with Mr, Peacos

Never gone o
friend? A. No,

romy story, Q0 And never gone over it with my learned

The improbability of this adds nothing to the strength of his
story or to inspire confidence in his corroboration.  Indeed,
one of appellant’s answers he says, after being positive, as fol-
lows :—

A, When he stated the title was elear of incumbrance and in the name
of A, F. Carrothers, T understood him to say that Wilkinson had searchod
the title,

On the foregoing no Court should allow any damages for

T—

S
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frand, even if suffered, when so clearly not velied on, and reli
ance thereon only supported by the oath of a man who could
deliberately take the oath above set forth so inconsistent with his

having relied upon the pretended assurance.

Even if the case had been something better than it is there
never was, in law, any ground for damages by reason of the re
sale and that being re-assigned.  Appellant could not have heen
called upon for damages flowing from the failure to make title to
Boyle and Wright unless he was deliberately teving to defraud
these other gentlemen.  Nor in that ease could be look to any one
else to reimburse him.  And the veeital above quoted from the
agreement of August with said sub-purchasers indicates no such
ground was ever taken

The case of Bain v, Fothergill, LLR. 7 1L, 158, within whieh
all such like elaims as herein involved fall, is vet good English
law as introdueed into the North-West. T respeetfully submit
the case of O'Neill v. Drinkle, 1 Sask. L.R. 402, canuot he con

sidered as governing such elaims.  There are many conceivable

cases arising out of land sales in which damages may be re
covered, but wherein they fall within Bain v. Folhorgill, LR, 7
H.L. 158, the elaim must fail. Beeause of simplifving or sim
plicity of tenure a change in the law governing such eases ean
not he presumed to have taken place.  On sueh a ground the
various provinees might have different Laws, and, in Ontario,
for example, one law for the lands held under the old vegistry
system and another for titles under the new system

Within the said ecase, short of fraud, respondents if as
sumed in the position of vendors, as in one way the ease is pre-
sented, would not he liable, as no fraud is found.  And there is
no ease on which appellant under the eivenmstanees ean sueeecd
in treating the action as one of deeeit. 1 think this appeal

should be dismissed with costs

Durr, J.:—The learned trial Judge took one view of the
facts and the Court of Appeal took another view,  And it ap
pears to me that the erucial question on the appeal is whether or
not the full Court was rvight in rejeeting the eonelusion upon the
faets that the trial Judge had arrvived at.

It is important in appreciating the conduet of the parties
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_s_C and events oceurred which have to be considered there was great

PEACOCK

to keep in mind the fact that at the time when the transactions

acetivity in the buying and selling of real estate in Regina, or in 3
v. other words, that a “‘land boom’™ was in progress.
WILKINSON,

Idington, J.

The plaintiffs’ elaim in the pleadings was based alternatively,
first, upon an allegation that the defendants had undertaken to
procure the transfer of a good title to the lots in question to the
appellant; and, upon an alleged fraudulent misrepresentation
that Carrothers was the registered owner of the lots.  The trial
Judge deeided in favour of the appellant upon the first of these
two alternative grounds. The full Court veversed the judgment
of the trial Judge holding that what was done by the defendants
was in the ordinary course of their husiness of finding a pur-
chaser for Carrothers, and that they entered into no agreement
either to proeure a sale from Carrvothers to the appellant or as
agent on behalf of Carrothers to sell.

The elaim based upon deceit was not, as 1 think, either in
substance or in form passed upon by the learned trial Judge,
The full Court appears to have rejected this elaim upon the
ground that certain misvepresentations of faet were not shewn to

be fraudulent, and that the plaintiff’s loss was not due to the

respondents’ misrepresentations, but to his own recklessness in
entering into a binding agreement for the sale of the lots hefore
he had procured a eoncluded agreement with Carrothers for the
purchase of them. ‘
The points in dispute are questions of fact, hut the right de- \
termination of these questions depends almost entirely upon the
proper inference to be drawn from faets which, in themselves,
can hardly be said to be the subject of eontroversy. My opinion,
after a full examination of the evidenece is that the judgment of
the full Court was right.
One point ought to be noted at the outset and that is that the
1 mere listing of property, as it is called, with a real estate agent
does not itself involve the grant of any authority to him to
enter into a binding contract of sale on behalf of the vendor.
Where sales are made in the course of a “‘land boom’’ it perhaps
most frequently happens that the seller who lists his property
with the real estate agent has a title resting upon one or more,
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sometimes upon a long series of exeeutory agreements and it is
of the greatest importance that the conditions of any contraet
of sale should be so drawn as to proteet him fully, and this, with
out special instructions, the agent is, of course, not competent to
do. Some confusion, no doubt, has arisen from the use of the
term “‘real estate agent’ which deseribes, of eourse, not the
legal relation between the two parties, but merely the nature of
the so-ealled agent’s oceupation,  The mere listing of property

with sueh an

gent implies nothing more than a representation
that the proprictor is prepared to do business upon those terms
and is not in itself an offer to sell which may be aceepted and
converted into a binding agreement by any purehaser saying to
the agent that he will take the property on those terms.  The
agent’s business is to procure a purchaser, that is to say, to
bring into contact with the vendor a person willing to purehasc
on the terms mentioned. Having done that he has performed
his function and carned his commission, provided his antho

is not in the meantime revoked by the sale of the property hy the
proprietor. The listing alone gives him no authority to hind the
proprietor by a eontraet of sale. The faet which seems to me
to be sufficiently established that the defendants did not profess
to sell the lots is, in my judgment, the decisive fact in the ease,
I think that faet is established as a necessary inference, from
other faets which arc not seriously in dispute. I have already
mentioned that the contract signed by the appellant professing
to record the transaction formally into which they intended to
enter was a proposed contract between himself and Carrothers
which he quite well understood was to be exeented by Car
rothers and not by the defendants as Carrothers’ agent.  That
document must be taken as conelusive evidenee of the character
of the transaction in respeet of which the sum of $400
was paid on that day to the respondents. The contem-
plated transaction was a contraet of sale which was to he com
pleted only when executed by both parties to it. It seems idle,
in face of that, to suggest that on the day before an oral agree-
ment of sale-had been entered into between the appellant as
vendee and the respondents representing Carrothers as the vendor.

Any such suggestion, moreover, comes to shipwreck on the hard
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fact that the terms of listing made known to the appellant re-
quired the payment of $500 in eash, that is to say, contempor-
ancously with the constituting of the relation of vendor and
purchaser between the proposed parties to the agreement.

The fact was known to both parties that the agent had no
authority to conclude a contract of sale upon any such terms,
that is to say, in the absence of such a payment.  As no contract
of sale was ever entered into professedly by the respondents on
hehalf of Carrothers it follows that the representations of auth-
ority to enter into sueh an agreement upon the terms mentioned,
assuming there were such representations, the authority not
having been acted upon, could not give rvise to any right of action.
It follows also that any right of action exr contractic against the
respondents must rest upon some eontractual undertaking on
their part that Carrothers would excente the agreement signed
by the appellant.

The most important evidenee in support of this branch of the
appellant’s case is in his statement made on eross-examination
that he was told by the defendant Tinek that he eould “rely on
getting delivery of the property.” It is necessary, however, to
read this testimony with the plaintiff 's statement that at the same
time he was assured that Carrothers had the title and with the
statement in his examination-in-chief to the effeet that the assur-
ance given by the defendant was a positive assuranee that Car-
rothers could deliver the property. 1 do not think this evidenee
is sufficient to establish the existence of an agreement to proenre
the exeention of a contract of sale by Carrothers. The point

about which the appellant was coneerned, as 1 think the evidence

sufficiently shews, was the question of Carrothers’ title, It was
to this point that the appellant’s questions and vespondents’
assurances were addressed.

The appellant admits that he is unable to assert that he at

any time believed the respondents to be selling the property on
their own behalf, Read as a whole the evidenee appears to he too
doubtful and equivoeal to justify a conelusion in the sense con-
tended for by Mr. Frame. 1t is not a matter in which the con-
clusion of the trial Judge is entitled to that weight which
attaches to his opinion on any point of eredibility.

3
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I think the conelusion of the full Court is to e preferred.

There remains the question of fraud. This ground of aetion

also obviously fails, I should have thought, onee it is plain that
the appellant had not a concluded contract with Carrothers for
the sale and purchase of the lots: and for this short reason, that,
having no contract with Carrothers, the question as to whether
Carrothers had or had not a title to the land, whether he was or
was not the registered owner, must necessarily have been a
matter of no moment. 1f every representation of fact made by
the respondents had been perfeetly true the appellant would, in
the absence of such a contraet, have heen in precisely the same
position as he found himself in in June, unable to make a title
so far as it appears from the evidenee,

It seems to have been assumed that the vespondents’ failure
to procure Carrothers to transfer the property to the appellant
was due to Carvothers” want of title, or rather to his lack of any
right to call for such transfer.  All that is mere speeulation,  1f
anything the probabilities ave against it.  Carvothers admittedly
was not the registered owner; but that is entirely consistent with
the existence in him of a right to eall for a transfer of the pro
perty to his nominee.

On the other hand there is the faet that the property was un
questionably listed by (%

rrothers with the respondents, who, as
it appears from the correspondence, entertained no doubt what
ever as to Carrothers’ power to deal with it. The simple explana
tion as to Carrothers’ refusal to sign the agreement most pro
bably lies in the faet that when the documents reached him he
had learned that the property in the meantime had doubled in
value. Knowledge of this sudden rise may also explain the haste
of the appellant to enter into a contract of sale without having
first ascertained that he was in a position safely to enter into
such a contract,

Looking at the transaction broadly, one sees no reason to
doubt that it was simply a case of an owner, having listed pro-
perty, refusing to stand by the terms he had given to his agent,
and an intending purchaser acting upon the agent’s assurances
that the prineipal would stand by them without satisfying him-
self by proper inquiries whether, in point of faet, he had any

1423 p.LR.
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contraet at all with the owner of the property and suffering loss

in consequence of his rashness. That in this case the assurances

%] O
HI:

Pracocs of the agents were understood to be contractual in their nature is
" not asserted in his evidenee by the appellant himself ; and as such

WILKINSON, 3. 3

ILKINSON: assurances—that the principal would aceept and exceute the pro-

Wington. 3. posed contraet of sale—being assurances as to something which

necessarily was a matter of opinion only. the appellant can only
found an action upon them by obtaining a finding that they were
fraudulent., The learned trial Judge has not found as regards
these assurances that they were fraudulent,  The full Court has
found that they were not.  An independent examination of the
vecord satisfies me that there is no evidenee upon which any
finding that they were could be properly based.

For these reasons 1 think the appeal should be dismissed with

Costs,
Axgrin, J. 1 concur with Mr. Justice Duff,

Appeal dismissed with costs.

SASK. CANADIAN BANK OF COMMERCE v. WALDNER,

S.C Naskatehewan Suprewe Court, Hawltain, CuJd.. Lamont, Brown, Elirood
o and MeKay, JJ,  Marveh 20, 1915

I. BANKS (£1V A2 51 P 10 NOTES DERCSITED AS COLLATERAL-— A(
CRUAL GF INDERTEDNESS  APPLICATION,

A bank beeomes a holder for value of notes deposited with it hy its
customer as collateral to the latter’s promissory note not then due,
as soon as the customer’s indebtedness to the bank matures or at the
time when =ueh indebtedness was inereased during the currency of the
promissory rote inogquestion, particular y where the bank held a
general letter of hypothecation in respeet of all notes, bills and seenri
ties lodeed with the bank in conmection with the enstomer’s aceonnt

[ Mevehants' Bank . Thompson, 3 DR 577, referred to.)

Statement Arrean by defendants from a judgment of the trial Judge in
an action on two promissory notes.
P. H. Gordon, for appellant.
Frame, Secord & Co., for respondent.
The judgment of the Court was delivered by
Kiwood, 3, Erwoon, J.:—This is an action hrought by the plaintiff as

holder of two promissory notes made by the defendant in favour
of W. (. Kidd & Co.. and which were endorsed by the said Kidd
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& Co. to the plaintiff.  The statement of defence infer alia
alleges that the notes were not assigned to the plaintiff in due
course: that the notes were given for the purchase-price of a
stallion sold by the said Kidd & o, to the defendant subject
to eertain warranties and guarantees, and there was no con
sideration for the note The whole argument turned npon the
question of whether or not the plaintifit was a holder for valu

Briefly, the cireumstanees under which the plaintift veecived the

note in question from Kidd & Co, were as follows: At the time of
the receipt of the note, Kidd & Co. were indebted to the plaintifi
under a promissory note not then due. Kidd & Coo deposited
the notes in question with the plaintiff as collateral to their pro

missory note to the plaintifi’ some time after that note was given

At the time of this deposit, and as far as the evidenee goes, up to

the time of the action. the plaintift had in its poss
Kidd & Co. a general letter of hypothecation which inter alia

contained the following:

All bills., notes, agreements I payment money, pron to pay

’ money, debts, aceonnts, claims, choses in action, a oth tie
(hereinafter called securities) heretof nectic

with the aceonnt of the undersig tl to the

bank. have heen and shall be <o loc wnk upon
the terms and for the purposes following

The said securities, and any renewals thereof and substitutio
and proceeds thereof are to be helld by the hank as a general and conting
collateral security for payment of the present and future indebtedin nd

liability of the undersigned, a mlance thereof, and

the same may be realized by ank in such manner as may seem to it

advisable, and without notice to the undersigned in the event \

default of such payment I'he said proceeds may i n ool wha
is realized, and may as and when the thinks fit be appropriated on
account of such parts of said indebtedness hilit 1= to the il

seems  hest
Prior to either of the notes sued on herein becoming due, the
L indebtedness of Kidd & Co. to the plaintifi had matured and had

been inereased by a sum largely in exeess of the amount of the

notes sued on herein,  This indebtedness kept inereasing fron
time to time up to and until after the second of the notes sued
on herein matured,  The evidenee at the trial shewed that the
plaintiff had no knowledge of any defeet in the notes sued on

herein. It was contended on hehalf of the defendant. on the
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authority of Canadian Bank of Commerce v. Waite, 1 Alta. LR,
G8; Bank of BN. A, v. McComb, 21 Man, L.R. 58, and Merchants’
Bank of Canada v. Williams, 6 W.W.R. 563, that the plaintiff was
not a holder for value. In the first two of the above cases it
would appear that at the time of the deposit of the notes sued on,
the only indebtedness owing by the person so depositing the
notes to the bank was an indebtedness acerning due but not due,
and that before that indebtedness became due the bank in ecach

case had notice of a defeet in the notes; and it was held that the
bank were not the holders for value without notice, The report
of Merchants® Bawnk v. Williams is not very full as to the faets,
but I take it that the faets were exaetly the same as in the above
other two cases. Without expressing any opinion as to the cor-
rectness of the decisions in those cases, they seem to me to

be quite distinguishable from the present in that in the present

case, before either of the notes sued on beeame due. and without
any notiee of any defeet, the indebtedness of Kidd & Co. to the
plaintifft matured and was inereased. 1t will be observed that
the effeet of the letter of hypothecation above-mentioned was to
give the bank a lien upon the notes sued on herein, and 1 am
of the opinion that as soon as the indebtedness of Kidd & (0. to
the plaintiff matured, and at any rate after it beeame inereased,
the plaintiff became a holder for value. There was a considera-
tion for the retention by the plaintiff of the notes sned on.  This
view seems to be taken by Perdue, J.A., in Bank of BN, v.
HeComb (above), where he says:

» that when Bartlett’s note fell due on the 13th
o forbearance by aceepting a renewal on the

There is some evide

Tune the plaintiffs exer
strength of the collat
This might make the plaintiffs holders in course on the last-mentioned date

seenrity in the shape of the note in question,

if they had no notice at that time of the invalidity of the note
In Merchants® Bank v. Thompson, 3 D.L.R. 577, 3 O.W.N,
1014, the Chief Justice of Ontario is reported as follows:

As endorsees for collection of the note, they were entitled to a lien on
it for debts that were then presently payable and from time to time there-

after becoming payable. The claim now made is in respect of an indebted
ness of Fox which became payable from and after the 24th April. 1908,
Prior to that date there was a period in which Fox was free from direct
indebtedness, although there were some outstanding notes or drafts under
discount, a time during which, according to the plaintif’s manager. Fox
was at liberty to take the note out of the plaintifi’s possession had he
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chosen,  But Fox did not take it away, and it remained with the plai

tiffs until the debts now due and payable had accrned, and unless some

thing had occurred between Fox and Living prior to the
which furnished the latter with a defence to an action o
holders to a lien for the amount

24th of Novembe

plaintiffs are entitled as of Foa's in

debtedness to them .
The case of Ke Ewropean Bank, LLLR. 8 Ch., at p. 41, is auth
ority for the proposition that the bank would have a lien, apart
entirely from the letter of hypotheeation, and the case of Gray
v. Neckham, LR, T Ch. 680, seems to me authority for the pro
position that the bank in this ease arve holders for value of the

note.  In my opinion, therefore, the appeal should be dismissed

with costs
Appeal dismissed

POWELL v. MONTGOMERY.

saskatehewan Supreme Court, Ha C.J., Newlands, Bre
Elwond, J.J y 15, 1915
1. Brokers (§ 11 B 112 tear STATE  BROKERS— Compy I
SUFFICIENCY OF SERVICE- CANCELLED sALF
\ stipulation in an agreement authorizing an agent 1 T
commissions owing and due him of each sale out of the tuh
collected from the purchaser, but that he was to colle 1 '
instabments without further charge, entitles the agent to his | con
missions on each sale approved by the prineipal, notwit] nding 1
subsequent cancellation in consequence of the default of th rel r
in the payment of instalments
2, Cosrs (§ 12 UGHT 1o PLEA OF SET-0F)
nt ! ‘ Isont

Costs may be properly allowed to a «
plea of set-off

\prpeaL from the judgment for defendant

\. Craig, for appellant
. Mills, for respondents

The judgment of the Court was delivered by
On June 13, 1912, the plaintiffs, being the owners

Brown, J.:
Rothesay Park

of certain subdivision property known as the
Addition to the City of Moose Jaw, entered into an agreement
with the defendants whereby the defendants beeame the agents
of the plaintiffs for the sale of this property.  There is a scheduls
(A), to the agreement which sets out the selling price and the
There is a further schedule (B), which sets out

terms of sale.
The agreement inter alia contains the following

a lower price

stipulations:—
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There the terms under which the commission agent acted were as
follows:-

I agree to aceept a sum of £1,150 for the above property, and you are
to be at liberty to receive anything over and above that as a commission,
it being understood that 1 am to receive the full sum of £1,150 without
deduction, except, of course, apportionments of outgoings.

And the Master of the Rolls, in giving judgment, says:

The question in this case was us to the meaning of the contract con-
tained in what was called the commission note. It seemed to him to be a
very special contract.  The plaintiff desired to employ the defendant to
find him a purchaser for two leaschold houses.  The plaintiff, of course,
intended that the defendant should be paid for his services.  But how was
he to be paid? The plaintiff in effeet said this, that he would not pay
anything as actual commission, but if the defendant obtained £1,150
elear for the plaintiff, then anything over that the defendant might obtain
he might put into his own pocket.

The defendants set up their elaim by way of defence or set-
off. It was objected at the trial that their remedy was by way
of counterclaim.  The learned trial Judge thercupon treated
the pleadings as if a counterelaim had been set up, and gave
Judgment for the plaintifis on the elaim with costs, and for the

defendants on the counterclaim with costs of the counterelaim.

K was objected before us that the defendants under the cir-
cumstances should not have been given their costs of the counter-
claim. T am of opinion that the defendants had the right to plead
and properly pleaded their claim by way of defence or set-off,
and that therefore they were entitled to the costs of the action.
Annual Practice (1915), pp. 377 et seq.; Waterous Engine Works Co.
v. Ball, 7 Terr. L.R., 32, The plaintifis, therefore, have no cause
for complaint, and as the defendants have not raised any objection
to the disposition of the costs, I am of opinion that the judgment
in this respect should stand. In the result the appeal should
be dismissed, with costs.
Appeal dismissed,

ROYAL BANK OF CANADA v. LEE & GIRARD.
Supreme Court of Saskatchewan, Haultain, C'.J.  January 18, 1915.

1o Areear (8 XT-720)—GraNmING LEAVE To—OrpERS oF Districr Couvrr,
Where no special leave has been granted an order made by a district
court judge as persona designata under the Creditors’ Relief Act, R.8.S.

ch. 63, is not subject 1o appeal.
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2. Mortons aAxp orpERs (§ --7)—Oroer vxper Crepirors’ ReEuiger Acr
IRREGULARITIES ~ AMENDMENT.

Where an order made by a distriet court judge was not entituled in
the matter of the Creditors’ Relief Aet, but it was plam from the nature
of the order that it was made under that Act, such judge has power

r see. 16 to amend the order to inelude the omitted words and
ally to eure irregularities and defeets in his prior order

3. Morions AND OrDERS (§ 1T-8) I RREGULARITY OF JUDGE'S SIGNATU I
Varrry
Where an application to a district court judge was elearly made
under see. 8 of the Creditors’ Relief Aet, R.SS. eh. 63, but by in-
ady mee the judge signed the order over the designation of local
master (LML) the latter may be treated as sarplusage and will not
affeet the validity of the order

Arrear from an order of the Loeal Master at Saskatoon.
P. H. Gordon, for the appellant.
P. E. Mackenzie, K.C., for the respondent.

Haviramn, ClJ:—A certain amount was paid into Court to
the eredit of the cause in the ease of J. k. Girard, plaintiff, and
Boucher and Tournier, defendants, and  Commercial  Union
Insurance Co. ef al. garnishees.  Certain elaims upon this money
were made, and on November 6, 1914, the Loeal Master at
Saskatoon adjudicated upon these elaims, and by his order of
that date ordered one of the elaims to be paid, barred another
elaim, and ordered that the balanee of the money in Court, after
payment of the elaim allowed, should be paid out to the solicitors
of the plaintiff Girard. On the same day the sheriff served a
notice on the loeal registrar at Saskatoon elaiming payvment to
him of a suflicient amount of any money in Court belonging to
Girard to satisfy the exeeution of the Royal Bank, the plaintiffs
in the present action, against the defendant Girard,  On Novem-
ber 9, an order was made under see. 8 of The Creditors” Relief
Act, ch. 63, RS8.S., by which it was ordered that a sufficient
amount of “the moneys standing in Court to the eredit of Joseph
L. Girard™" should be paid out to the sheriff to satisfy the above-
mentioned exeeution.  This order was made ex parte. The
defendant appealed from this order to a Judge in Chambers,
and my brother Brown dismissed the appeal on the ground that
as the order was made ex parte an applieation should have been
made to the Judge who granted the order for a re-hearing.  The
order of November 9 was not styled, “In the matter of The
Creditors’ Relief Aet”, and underneath the signature of the
Judge the initials “LM." appear.  The plaintiffs served notice
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of motion to rectify this order by adding to the title the words
“In the matter of The Creditors’ Relief Act”, and by striking
out the words “Local Master™ and substituting * District Court
Judge.”  On the hearing of this application similar objections
were taken on behalf of the defendant Girard to the granting of
the order as were taken on the appeal which was heard by my
brother Brown. The learned Distriet Court Judge, however,
by order of December 3, rectified the order as requested. The
defendant Girard now appeals from that order.

I do not think that the intitials * LML in the order of Novem-
ber 9, made any material difference.  The application was elearly
made under see. 8 of The Creditors’ Relief Aet, and the fact
that the learned Distriet Court Judge signed the order over the
initials LA instead of “J.D.C.", evidently through in-
advertence, should not, in my opinion, affect the validity of the
order. The order was made by the proper person, and the
initials may be treated as surplusage.

These proceedings should undoubtedly have been styled,
“In the matter of The Creditors” Relief Act™, but it is quite
plain from the nature of the order that it was made under the
provisions of that Aet, and I think that the Judge had ample
power, under see. 16 of the Aet, to cure irregularities and defeets,
The position ereated by the two orders of November 6 and 9, is
somewhat peculiar.  On November 6, Judge McLorg, as Loeal
Master, ordered the balanee of the money in Court in the cause
of Girard v. Boucher, to be paid out to Girard's solicitors.  On
November 9. while this order was still in full foree, as persona
designata under The Creditors” Relief Aet he ordered the same
money, or part of it, to be paid out to the sheriff to satisfy the
exeeution in the present action.  His power to do this is at least
open to question. It might also, in my opinion, be argued that
on November 9, there was no money in Court “to the eredit of
Joseph E. Girard,” in view of the fact that under the order of
November 6, any money that might have belonged to Girard
had been ordered to be paid out to his solicitors.  These questions
unfortunately, 1 think, cannot be dealt with here. See. 6 of
An Act respeeting Judges' Orders in Matters not in Court (ch. 55
R.8.8.) as amended by see. 12 of ch. 67 of the statutes of 1913,
provides that “there shall be no appeal from the order of a Judge
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made by him as persona designata unless an appeal is expressly
authorized by the Act giving the jurisdiction, or unless special
leave is granted by the said Judge, or where such Judge is a Judge of
a distriet court, by a Judge of the Supreme Court.”  An appeal
i« not authorized by The Creditors’ Relief Aet, and special leave
to appeal has not been granted.  See Re Humberstone & City
of Edmonton, 14 W.LR. 492, The notice of appeal ignores
the faet that the order appealed from was made by the distriet
court Judge “in the matter of The Creditors’ Relief Aet.”™  The
notice of motion to reetify the order of November 9, expressly
<tated that the applieation would be made to “the distriet court
Judge as persona designata under The Creditors” Relief Aet ™,
and the order was made by him in that capacity. 1 was not
asked. and 1 do not think I could have been asked, to grant the
special leave to appeal ex post facto, in view of the position taken
by the defendant.  Both the appeal and eross-appeal must there-
ore he dismissed, but without costs,

Appeal dismissed,

\

ROYAL BANK OF CANADA v. LEE & GIRARD.
Suskatchewan Supreme Court, Newlands, Bre Elwood, and McKay, JJ
WVa 0, 1915

1 Ganstsamest (8 11 D300 Paymest ix1o corrr— POWERS oF DISTRICT
supce Creptrors” Rever Act
\

Money paid into the Supreme Court under o garnishee summons and
ordered to be paid out under the Rules of Court is not subject to the
orders of a Judge of the Distriet Court to pay the money to the sherifi
mder the Creditors’ Relief Aet (Sask

ArpeaL from the order of Havvras, Cu, ante p. 216,

P. H. Gordon, for appellant

WeCraney, McKenzie & Co., for respondent.

The judgment of the Court was delivered by

NEWLANDS, J.:—In an action in the Supreme Court in which
1. K. Girard was plaintifi and Wi, A. Boucher ¢f al. defendants,
money was paid into the Court under a garnishee summons,
which monevs were afterwards ordered to be paid out by the
Loeal Master.  This order provided that, after the payment of
certain claims, the balance be paid to the plaintifi’s solicitors.
An ex parte application was then made to his Honour Judge
MeLorg, the Judge of the Distriet Court for the Judicial District
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of Saskatoon, who is also a Local Master of the Supreme Court,
to pay the money to the sheriff under the Creditors’ Relief Act.
Some errors were made in the heading to the papers on which
this application was made to him, but he made the order asked
for. When the order was taken out it contained the letters
L.M. after the signature of Judge McLorg, and on an application
to him to amend, he struck them out and inserted the letters
J.D.C., and he stated in his judgment that he made the order
under the Creditors’ Relief Aet as a Judge of the Distriet Court.
From this order an appeal was taken to a Judge of the Supreme
Court, and the Chief Justice dismissed the appeal on the ground
that the order in question was made by the District Court Judge
as persona designata under the Creditors’ Relief Aet, and there
was no appeal from such order without leave and that no leave
had been granted nor asked for.

From this order Girard, who is one of the defendants, has
appealed to this Court.  One of the grounds of appeal is that
the order was made by Judge MeLorg as Loeal Master and not
as Judge of the Distriet Court.  Upon this ground the appellant
must fail.  The learned Judge himself says he made it as Judge
of the District Court under the Creditors’ Relief Act, and that
the letters LML after his name were put there without his know-
ledge.  This, in my opinion, disposes of the defendants’ con-
tention that he acted as Local Master, and with it falls the other
grounds of appeal, which are based upon the fact that he made
the order as Local Master.

The appea should therefore be dismissed.  The Chief Justice
dismissed the appeal to him without costs, and I am of the opinion
that this appeal should be dealt with in the same way and for the
following reasons.  The order, upon which this appeal is hased,
was made by a Judge of the Distriet Court as persona designata
under the Creditors’ Relief Act and presumably unde: see. 8 of
that Act.  This seetion provides that, where there is a fund in
any Court belonging to an execution debtor, the sheriff may, on
application, have the money paid over to him. Because sub-
section 2 of see. 2 of that Act provides that “Judge’ shall mean
a Judge of the District Court, this application was made to such
Judge. Now this section does not say that the application is
to be made to a Judge, so that sub-sec. 2 of sec. 2 cannot apply.
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The application should therefore be made to the Court in which

the money is, and in this e it would have to be made under

the Rules of Court, as rule 508, sub-sec. 3, provides that no money

paid into Court under these proceedings (i.e., the garnishee
proceedings under which this money was paid in) shall be paid
out unless on the written consent of the parties inte ested, except
by order of the Court or a Judge.

The money in question was paid into the Supreme Court
under the Rules of Court. It was ordered to be paid out under
those Rules and as there is nothing in see. 8 of the Creditors
Relief Act that gives a Judge of the District Court power to
interfere with such order, or with money to the eredit of a cause
in the Supreme Court, the order made by the District Court
Judge is a nullity. That being the ease the parties are where they
were before these proceedings started and the matters in question
were never properly before this Court  The appeal should
there ore be dismissed, but without costs,

Appeal dismissed.
MAYTAG CO. Ltd. v. KOLB.

Saskatchewan Supreme Court, Newlands, Elwood, and McKay, J.J
July 15, 1915

1. PrincieaL AND SURETY (§ 1 A—3)—JOINT SIGNING OF CONTRACT OF sALE
CONDITIONS AS TO PAYMENTS—JOINT LIABILITY
A party who signs a contract for the sale of machinery as surety for
but jointly with the purchaser thereby becomes a joint debtor
and subjects himself to the stipulated liability for the prompt acerual
of the whole contract price upon the failure to furnish notes and eol-
lateral security before the use of the machinery.

ArreAL from a judgment for plaintiff.

H. J. Schull, for appellant.
F. L. Bastedo, for respondent.

The judgment of the Court was delivered by

NeEwranDs, J.:—This is an action on an agreement in writing
under seal to purchase certain machinery. The agreement is
made between the plaintiff as vendor on the one part and Edwin
Brubacher and the defendant as purchasers on the other part.
The learned trial Judge gave judgment for the plaintiff company.

From this judgment the defendant appeals on the ground that
he was not a purchaser but a surety for Edwin Brubacher, the
other party to the contract, and that he was discharged, first: be-
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cause the machinery in question was not delivered to Edwin
Brubacher, but to Brubacher Bros., and second: because the
contract was to pay certain moneys and give certain promissory
notes and that there was no evidence that the contract was not
performed by payment and the giving of the promissory notes,
but that the evidenee points to the fact that it was so performed
and that, therefore, the contract is discharged as to him.

Upon the question that the defendant was a surety only and
not a principal, the trial Judge said: “Upon the defendant’s own
admission he signed as seeurity for E. R. Brubacher."”

In 15 Hals., 441, note (n), he says:

Where, however, a party becomes surety to another under an instri-
ment which in terms ereates only a joint liability, then, in the absence of
any proof to the contrary, the intention of the parties must be taken to
be that the surety is only liable to the extent limited by the instrument,
and does not become a surety out and out. In such cireumstances, and
also where two joint debtors subsequently agree, to the knowledge of the
creditor, that one shall be surety only for the other, the suretyship created,
while it obliges the ereditor to respect the rights of the surety, leaves the
latter still a joint debtor, though possessed of certain surety’s rights

As a joint debtor, the defendant was liable under the contract
) sign certain notes, and if these notes were not signed by himself
and the principal debtor, he agreed that:—

Unless the said notes are executed and delivered and the additional
collateral security above-mentioned given before the machinery is used,
or if the purchaser refuses to accept the said machinery, then and in every
stuch case the whole contract price shall become due and payable forthwith
and the purchaser hereby covenants to pay the same forthwith.

Payment by the prineipal debtor was not pleaded, nor was
any such question raised at the trial, and therefore I am of the
opinion that it was not necessary for the plaintiff to give any
such evidence, payment, either by the principal debtor or by the
defendant, being a defence, and if the notes in question were not
given—and no evidence was given on this question at the trial-—
then the liability of the surety would arise under the above
covenant.

The only question which remains is, were the goods delivered
according to the contract?  The trial Judge finds that they were
delivered, and that Brubacher did not pay for them, neither did
defendant.

The agreement provides that the goods be shipped to the
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purchaser, care of the plaintiff company, at Herbert, and they
were so shipped.  Plaintiff then endorsed the bill of lading to
Brubacher Bros., and the machinery in question was delivered by
plaintiff to Edwin Brubacher.  This is a sufficient performance of
the contract.

As defendant neither gave notes as provided by the agreement,
nor made any payment, he is liable, and the judgment of the trial
Judge should be sustained.  The appeal iz dismissed with costs.

Appeal dismissed.

MOON v. STEPHENS.

Saskatehewan Supreme Court, Newlands, Brown and Elwood , J.J
July 15, 1915

1. Proxivare cavse (§ VII-10 ANIMALS RUNNING AT LARGE — FRIGHTEN
ING OF HORSES —INJURY T0 PROPERTY
The perilous alternative one is placed in while driving away animals
running at large contrary to a by-law in consequence of which his horses
ne frightened cansing d e to his property, does not render such
damage too remote to bar recovery

AprpreAL from judgment for plaintiff.

T. D. Brown, for appellant.

T. A. Lynd, for respondent.

The judgment of the Court was delivered by

Erwoon, J.:—In this case, two mule colts, the property of
the defendant, were at large contrary to a by-law of the muni-
cipality. While at large they eame into the plaintiff's yard,
and the father-in-law of the plaintiff endeavoured to drive them
away. While this was being done, the mules ran around the
yard and practically ran into the horses of the plaintiff, causing
them to become frightened, and in consequence of this the horses
ran over a plow, and one horse was injured, and a dise to which
they were attached was damaged. The District Court Judge
gave the following damages: depreciation to horse, 875; damage
to dise and other machinery, $14.5

paid medicine and veter-
inary fees, £8; general damages, $25.

It was objected that all of the damages were too remote.

In Lee v. Riley, 18 C'.B.N.8. 722, 734, Erle, C'.J)., says:

The animal had strayved from its own pasture, and it was impossi

that her owner could know how she would aet when coming saddenly in

the night-time in a field among strange horses
At p. 735 Montague-Smith, J., says:

The foundation of the action is negligence on the part of the defendant
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SASK. in omitting properly to keep up his fences, by means of which his mare
1 8.0 strayed into the elose of the plaintiff and injured his horse. The only
i ety q ion is, whether or not the injury so caused was too remote. 1t was con-
1 : Moox tended that it was, because th o plaintiff gave no proof that the defendant’s
4 r. mare was vicious and that the  fendant knew it. 1 donot think that it was
“ STEPHENS.  pocessary to give any such evidence. The accident might have happened
al Elwood, J. without any viee in the mare. It might have been, and probably was,
&' ': occasioned by the sudden meeting together of strange horses in the night-
1 time.  Evenif the plaintiff’s horses committed the first assault, the plaintiff
(defendant) would, under the ¢ I think, have been equally
linble. 1t was through his negligence that the horse and mare came to-
gether,  The damage complained of was the result of that meeting, and I
4! think it was not too remote.
In Baldrey v. Fenton, 20 D.L.R. 677, it was held to be negli-
genee to permit an animal to run at large contrary to a by-law
Bl forbidding the allowing of such animal to run at large.
-'”f' It was therefore through the negligence of the defendant that
h this animal was at large, and in my opinion it was in consequence
i) of this negligenee that the injury to the plaintiff occurred, and for
N o . . . .
il the consequences of which, in my opinion, the defendant is
3024 responsible.  The fact that it was while an endeavour was heing
1 M .
_;‘ made to drive the mules away that they ran into the horses does
fr not, in my opinion, disentitle the plaintiff to relief. As Lord
¢ N . 4 : o - :
,‘:" Ellenborough, in Jones v. Boyee, 1 Starkie 493, 495, said:-
L If I place a man in such a situation that he must adopt a perilous alter-
gﬂ A native, I am responsible for the consequences
;}j In Rust v. Vietoria Graving Dock Co., 56 LT.R. 216, 217,
"f‘\' Cotton, L.J., says:
! The plaintiff is only entitled to those damages which are the direct
3 result of the injury, the act of omission or commission complained of.
;“ And in Dunham v. Clare, 18 T.L.R. 645, the Master of the
!

Rolls says:—

In cases of contract the defendant was liable for the consequences
which naturally followed from the breach. In cases of tort the liability
was somewhat larger than in contract, but still it was measured by what
might have been reasonably anticipated as probable.

Applying the above prineiples to the case at bar, I am of the
opinion that the learned Distriet Court Judge properly allowed

1 all of the damages with the exception of the general damages,
A and the judgment appealed from should be varied by disallowing
il the $25 allowed for general damages. The appellant should

i have his costs of appeal.

i Judgment varied.

TN PP
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KELLY & SONS v. MATHERS, C.J. KB, MACDONALD. J., and
SIR HUGH JOHN MACDONALD.

Manitoba Court of Appeal, Howell, C M., Richards, Pevdue, and
Cameron, JJ. A, VJugust 2, 1915

1. GOVERNOR (§ 1--1) —APPOINTMENT OF COMMISSIONERS — | NVESTIGATIONS
CONSTRUCTION OF PARLIAMENT BUILDING

The appointment of a commission by the Licutenant Governorin

Couneil investigate certain matters relating o the constiuetion

of a new Parliament building eonforms to the powers enmerated in

the Inguiries Aet, RSM., eh, 31, respecting commissions to any mat

ter comneeted with the good government of the Provine
2. CovirNOR (§ I-=1)—PREROGATIVE POWERS OF LINUTENANT-GOVERNOR
COMMISSIONS,

I'he Lieutenant Governor-in-Couneil, as the Chief Exeentive oflicer
has the prevogative power under the eonstitutional Aets, and under
the Inquiries Act (Man.), to appoint investigation commissions and
to clothe them with ) powers to compel the attendanee of wit
nesses and production of documents

3. CONSTITUTIONAL 1AW §1E2-126) ENCROACT i
POWERS—APPCINTMENT OF ENQUIRY COMMISSION 'roviNciag
POWERS,

0 ERTTRRY|

Uhe Inguiries Aet (Man.), which purports to
Commission the same power to enforee the atten

give an Investig

e ol Wit ness
is vested inoa court of law in eivil eas

which necessarily comp
the power to commit, is within the Provineial legislative
under see, 92 of the British North Ameriea Aet

| A ttorney-Gioneral v, Cal, Sugar Refining Co,, [1914] A, 287, d
tinguished, |
1o Wirsesses (§11¢ 13 ) —PriviLea CRIMINATING ENIDENCE —GOVERN
MENT INVESTIGATION
The powers conferred on an Investigation Commission o compel
the attendance of witnesses and production of doenments for th pur

pose of enabling the government to proeeed in eivil criminal pro
secutions, is no abridgment of the immunity of wi o0 riminating
evidence vecognized by the Dominion and Provineial ©y | \ets

Arvvean from the judgment of Prende

wast, .
The judgment appealed from is as follows:
PreNverGast, J.:—This is an application for an injunetion

to restrain the Commissioners, appointed by commission under

The Great Seal of the Provinee, to enquire into cortain publie
matters, under the Inquirvies Aet, RSM., 1913, ¢h. 34, and
which was supplemented by another ecommission, also under the
Great Secal, from proceeding under and by virtue of the said
commissions,

In support of the application, the statement of ¢laim and the
statement of defence were read, the former setting out at length

the two Orders-in-Couneil, pursuant to which the two commis-

15—23 n.L.r.

Statement

Prendergast

J.
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sions issued, as well as the commissions themselves, the allega-
tions of faet contained in the pleadings being admitted by
counsel,

There were also filed letters patent under the Great Seal of
Canada, appointing Douglas €. Cameron, Esquire (now Sir
Douglas . Cameron), Lieutenant-Governor in and over the
Provinee of Manitoba,

The Ovder-in-Couneil (dated April 19, 1915), pursuant to
which the first commission issued, reads in part as follows:—

That under and by virtue of ¢h. 34 of the Revised Statutes of Manitoba,
1913, Thomas G, Mathers, Chief Justice of the Court of King's Beneh,
Daniel A, Maedonald, Judge of the Court of King's Bench, and Sir Hugh
John Maedd by
authorized and empowe 1
cerning all matters pertaining to the new Parliament Buildings,

and are h

d, Kt., K.C., be authorized and empowe

d, to cause an enquiry to be made into and eon

and for this purpose to summon, witnesses, to take evidence upon oath,
ete,

The commission issued in pursuanee of the above Order-in-
Couneil, which is addressed to the Commissioners in the usual
form, reads (in part) as follows:—

Now know ye that, . . we do by these presents, and under and

by virtue of ch, 34 of the Revised Statutes of Manitoba. 1913, nominate,
te and enquire

constitute, and appoint you our Commissioners to invest
into all matters pertaining to the new Parliament Buildings, . . . and
on oath,

for that purpose to summon witnesses, to take evide

The Order-in-Couneil, dated June 23, 1915, pursuant to
which the scecond commission was issued, veads, in part, as fols
lows :-

That the said Commissioners be empowered to summon before them
any party or witnesses, and to require them to give evidence on oath, orally

or in writing, and to produce such documents and things as the said

Commissioners deem requisite to the full investigation of the matters into
which they are appointed to examine,

The Commission (the second) issued pursnant to the im-
mediately preceding Order-in-Couneil, reads in part as fol-
lows :—

Now know ye that you are empowered to' summon before you any

party or witnesses . . ., ele,

in the same words as in the Orderin-Council last set forth.
The statement of claim contains, amongst others, the follow-

ing allegations :—
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L (a). Since the happening of the events hereinbefore set forth, the
said Commissioners have directed the plaintiffs to be summoned before

them to give evidence touching

n the matters under investigation before

them under the said commission, and to produce to the said commission all
books, papers or documents in any way relating to the matters under in

vest

gation by the said commission, and the plaintifs have refused to
attend for the purpose of giving evidenee,

Lo (h). The Commissioners have intimated that it is their intention
to issue an order to commit the plaintiffs in the case of their refusing to
attend to give evidence in pursuance of the order of the commission, and
the Commissioners have further intimated that they will enforee any
such order by commitment

I (er, The Government of the Pyovinee of Manitoba, through its
Attorney-General, and  through counsel representing it, has notified the

plaintiffs that it is its intention to bring an action against the plaint

claiming to be entitled to a refund of a very large snm of money alle
to have been improperly and illegally paid over by the Government of
the Provinee of Manitoba to the plaintifls in connection with the eon
tracts for the erection of the said Parlinment Building, also that it is

the intention of the Government to take eviminal action agninst the

tifls, in conneetion with the matters arising out of the said enquiry,
should the facts appear to justify such action,

The grounds urged by the learned counsel for the applicants,
are:

Ist. That the Commissions, and the Enquivies Act, under which they
purport to have been issued, arve both wltra vires, and, 2nd, that the com
mission has no power to compel plaintitts to attend and give evidence more
particularly in view of the Commissioners’ intimation of their intention to
commit them in ease of their refusing to attend, and of the Attorney
General’s expressed intention to prosecute them in the eivil and criminal
Conrts,

It is urgent, being on the eve of long vacation, for the pur-
pose of facilitating an appeal, that 1 should reach a decision at

once, and for this reason, however important the principles

sed, T shall foreibly be short in my considerations.

I do not think it neeessary to enquire whether the Lieutenant-

Governor enjoys any prerogative powers in the matter, and, if
any, to compare them with the prerogative right of the Crown to
appoint Common Law Commissioners, which could not compel
the attendance of witnesses. The Lieutenant-Governor has, at
all events, powers given to him by the B.N.A. Aet, and the Mani-
toba Act, as Chief Executive Officer, as well as under the In-
quiries Act, under which the Commissions purport to have
issued.
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It is true that the first Commission purports, in express
terms, 1o nominate, constitute, and appoint the Commissioners,
while the Aet, which does not contain such words, provides that
only whenever the Licutenant-Governor deems it necessary to
cause eertain enqguirvies to be made, he
may, by the commission in the case, confer upon the Commissioners, the
power of summoning before them any party or witnesses

But, assuming that the Aet does not give the Licutenant-
Governor the right of appointment, 1 am of the opinion that he
has that power as chief exeeutive officer, under the constitutional
Acts, and it does not seem to me that he is precluded from exer-
cising that right by the issuing of a commission, even, if the
document to indicate the elass of matters to which it refers, and
to confer the special powers required by the commission, pur-
ports to be issued under the special Aet.

The main point, however, is that the Inquiries Aet, although
not using the word itself, should be held to give the Licutenant-
Governor the right to also appoint the Commissioners. It gives
him, in terms, the vight, **by the Commission in the case’’ to
confer upon the Commissioners, or persons by whom sueh en-
quiry is to be condueted, the powers of summoning before them
any party or witnesses, ete., and when such commission, or per-
sons, have such powers conferred upon them, 1 take it that by
the fact they arve duly appointed under the Aet. Their bhecom-
ing clothed with the powers of Commissioners, makes them Com-
missioners, and are therchy appointed as such,

The commission would then seem to me to be in order,
whether in the view that the appointment was made under a
constitutional right, and the powers conferred under the speeial
Act; orin the view that both the appointment was made and the
powers conferred under the Aet,

As to the constitutionality of the Inquiries Aet, inasmuch
as it purports to give the Commissioners the same power to en-
foree the attendance of witnesses as is vested in a Court of law in
civil cases, which comprises the power to commit, I must say I
have very serious doubts in the matter. It is a pomt in which
1 regret particularly that the time at my disposal does not allow
me to dwell at any length. 1 will only say that after consider-

s T
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ing see, 92 of the BN.A, Aet, dealing with the legislative powers
of the Provinee, 1 have come to the conclusion, although after a
great deal of hesitaney, that sub-section 16 shounld be held to be
broad enough to bring the Inquiries Aet within the powers of
the Legislature,

With respeet to the prineiple that no man can be eompelled
to eriminate himself in evidenee, the principle is still recognized
in the Canada Evidence Aet, as well as in the Manitoha Evid
enee Aet, although in a manner that at the same time makes
allowance for the exigencies of full and complete judicial en
quiry. That is to say, the witness is bound to answer, hut the
statute puts a bar against using such answers to eviminate him
But the immunity never extended, that 1 am aware, to proteet
ing the witness against any indireet advantage which might be
gained against him from the fact of such answers

With referenee to the Parncll case, where the Commission
was constituted by speeial Aet, which also named the Commiss
sioners, and provided for the details of procedure, this was
apparently made neeessary by the absence of a general Aet,
such as ours,

As to the Attorney-General of Australia v. Col. Sugar Ri
fining Co., [1914] A.('. 237,

have been merely that the Commonwealth had no right to en

the point decided there seems to

quire into matters which belonged to the individual states under

the scheme of their Constitution as to residuary powers, which
is different in principle from ours. In my opinion, the appli-
cation should be refused.

But, as the main point raised is one of publie interest, eon-
cerning the constitutionality of a Public Aet, as to which grave
doubts might well be entertained, there should he no costs

Application refused

E. Anderson, K.C., and W. A T, Swealman, for plaintiffs,
appellants.

C. P. Wilson, K.C.. and H. T. Symington, for defendants,
respondents,

Howern, C.JM.:—A ecareful reading of ch. 34, RS.M. and

the prior statutes of which it is a continuation shews that the

legislature assumed that the Lieutenant-Governor-in-Couneil had
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power to appoint Commissioners to make inquiries concerning
public. matters.  The oviginal Aet is known as the Publie In-
quiries Nid Net, I8 This statute law has been in foree in
this Provinee in praetically its present form for morve than forty
vears, and this is the first time its power has been questioned in
legal procecdings

An Aet of the Provinee of Upper and Lower Canada, 9 Viet.
ch. 38, with the title, **An Aet to empower Commissioners for
inquiring into matters conneeted with publie business to take

evidenee on oath’ contains the following rveeital:

Whereas it freguently beeomes necessary for the exventive government

to institute inguiries on certain matters conneeted with g wernment

of this provine

The Aet then procecds to give powers to the Commissioners
praetically i the terms of the Manitoba statute first mentioned.
11, however, proteets witnesses from answering questions which
tend to eriminate them, and this Aet seems to be the progenitor
of all Canadian legislation on this subjeet,  An Aet giving the
same powers beeame by 31 Viet, ¢h. 38, the law of the Dominion
of Canada and so continued to be the law until the revision of)
the statutes of Canada in 1906, when, for some reason the pro-
codure was changed, and by c¢h. 104, the statute declares that

the Governor-in-Couneil may

whenever he wecies b Cvpeadvint catise inguiry to e made into and con

du or the

coerning any matter connected with the good government of Cang

conduct of any part of the public business thereof

The Aet then  provides that  Commissioners  may  be
appointed to hold the enquiry who may summon witnesses and
compel them to attend, produce and give evidenee just as pro-
vided in the Manitoba statute,

Many of the provinees in the Dominion, and perhaps all, had
statutes similar to the Manitoba statute, but sinee the Dominion
legislation of 1906, some of the Provinees have changed their
laws and adopted legislation similar to that of the Dominion.

In New Zealand, the Governor issues commissions of inquiry
without any statutory authority but simply beeause he is the
chief exeentive officer and a statute there confers power on the

Commissioners similar to those in the Manitoba statute. The

s




23 DLR.| KELLY & Sons v, Marieks,

power to issue  commissions  without legislative authority s
assumed there.  See the language of Chiel Justice Stout in
Jellicoe v. Haselden, 22 NZ LR, at 349, 350

In New South Wales it is also by the legislature taken for
granted that the Governor of the State has power to issue a
commission of enquiry and by the Royal Commissions Fvidene
Act of 1901, see. 3, power is given to the commissioners to sum
mon and examine witnesses and to punish for vefusal 1o give
evidene

It is apparent after this brief review of legislation that in
Canada practically ever sinee the establishment of responsible
government, and for many years past in Australia and New Zea
land, the legislatures have assumed that the Governor or Licu
tenant-Governor-in-Couneil has power to issue commissions of
inquiry, and on this assumption, powers are hy statute given to
the Commissioners to call and enforee the attendanee of wit
nesses.  The Manitoba statute simply provides that upon four
subjects it commissions are issued the Commissioners shall have
power to eall witnesses and enforee their attendanee. As 1 oread
the Dominion Aet, it does not materially differ from the Mani
toha Aet. It provides that upon certain subjects the Governor
in-Couneil may issue a commission, and in such cases witnesses
shall be compelled to attend, but it does not deelare that as to
other matters, commissions of inquiry shall not issue

I see no reason why the Governor-General-in-Couneil might
not issue a commission to inquire as to the number of people in
Canada who were left-handed. the only trouble would be that
there would be no power to enforee the attendanee of witnesses.

Throughout Canada durving all the time this legislation was
the law, a great many very important commissions were isstied,

some extremely prominent and perhaps none more so that the

Pacific Seandals Commission, and yet this is the first time where,
in a Court of justice, the point has n raised that the Licu-
tenant-Governor-in-Couneil has no power to issue a commission
of enquiry.

In New Zealand and Australia, the statutes say that in all

cases where commissions are issued, the Commissioners shall have
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power (o enforee the attendance of witnesses and this has led
to some litigation there.

In New Zealand, there was an Aet passed known as The
Commissions of Enquiry Aet, 1908, which is practically in tha
terms of the recent Canadian statute above referred to, that is
the statute authorized in direet terms the issue of commissions
for certain mquiries on eertain limited subjeets with power to
call witnesses,  Ina eertain ease of bribery by a judicial officer
a commission was issucd to inquire into the matter, and in some
way the matter eame before the Court of Appeal in Cock v,
AllyGeneral, 28 NZL.R. 405, The matter was disposed of so
far as the statute is concerned, by holding that the subjeet-mat-
ter of the inguiry did not come within those provided for in the
seeond seetion of the statute of 1908, On p. 419, this portion of

the ease is disposed of as follows :-

We think, therefore, that the Governor-in-Couneil was not authorized

nquiry Act to appoint Mr, Justice Sim to make

by the Commissions of
these inquiries

The matter was not, however, disposed of by holding as above
for it was argued that as the Governor-in-Couneil had power
generally to issue commissions and as see. 15 of the Inquiries
Act, which was apparently a continuation of their statute first
above referred to—authorized all commissioners appointed by
the Governor-in-Couneil to compel witnesses to attend and give
evidenee the witnesses were, under this provision, bound to
attend and give evidencee.  On this branch of the ease the Court
held that to issue a Royal Commission and under it to invoke the
general powers of their statute with all its drastic provisions
of taking evidence and ordering payment of costs, was cither
in violation of 16 Charles 1., ¢h. 10, whieh abolished the Court
of Star Chamber, or it indireetly established a new Court to
investigate the charge in question and the Court decided against
the validity of the Commission,

If 1 have properly grasped the reasons for judgment in that
case 1 conelude that if the New Zealand statute had been wider
and had deelared that where a commission of inquiry was issued
by the Governor-in-Council to investigate also a matter of the
class to which the ¢harge in that case belonged, there should be
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power to call and examine witnesses, then, 1 think, the deei
sion would have been the other way. In other words, the
power given to enforee the attendance of witnesses in all mat-
ters where commissions are issued must be limited to matters
which would not be contrary to existing law unless the statute
in direet terms authorizes it.

The statute of New South Wales came up for judicial inter-
pretation before the High Court of Australia by way of appeal
from the state Court, in the ease of Clough v. Leahy, 2 Common
wealth L R. 139, wherein the law as to Royal Commissions is
full_\' diseussed,

In considering Australian eases it is well to keep in view
the wide difference between the eonstitutional laws of Australia
and of Canada.  Apparently the Federal Government has no

more powers in the former than the

deral Government of the
United States. It is also well to keep in view scetion 71 of the
Australian Constitutional Aet whereby it is deelared that the
Judicial power of the Commonwealth shall be vested in Federal
Courts similar to art. 3, see. 1, of the United States constitution
quite different from and more vestrietive than sce. 101 of the
BNAD Aet. We are not troubled either in the Provinees or in
the Dominion by the constitutional restrietions which beeame

the subjeet of diseussion in Robertson v. Baldwin, 165 U.S.

It has been the practice in New South Wales, and T believe in most, if

not all. parts of the British Dominions for many years, for the Crown
from time to time to appoint Commissioners to make inquiry.

The case practically decides that the Crown may, like an
individual, make inquiries, and ean do so by appointing per-
sons by Letters Patent, charged with the duty of inquiring, of
conrse these parties so appointed have no power to take evid-
ence on oath unless some statute gives that power, and, of
conrse, the persons so appointed must aet lawfully. The Gover-
nor-in-Couneil eannot even by Letters Patent empower Com-
missioners to aet contrary to law. The learned Chief Justice,

towards the end of the ease, uses this language :
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It is not necessary to consider whether the statute enlarges the Gov
ernor’s power to issue sueh commissions, 1 the view I have expressed is
«l to enlarge it

a correct one there is no v

Iu 1902, and by amendment in 1912, the Parliament of the
Commonwealth of Australia passed an Inquiry Aet on the lines
of the present Canadian statute above rveferred to. It empowers
the Governor-General, by Letters Patent, to issue commissions

to make inquiry into and report upon any matter specified in the Letters
es to or is conneeted with the peace, order and

Patent and which rels
good government of the Commonwealth or any public purpose or any

power of the Commonwealth,

It is to be observed that the Act provides that the legisla-
tion shall not in any way limit or prejudice the power of the
King or the Governor-General to issue any commission of in-
quiry. The statate gives wide and drastic powers to compel the
attendance of witnesses, and for production of documents, and
for the giving of evidenee, and penalties may thereunder be im-
posed to the extent of £500.

A commission was issued by Letters Patent appointing cer-
tain gentlemen to inquire into and report upon the sugar in-
dustry in Australia, and more particularly in reference to—(a)
growers of sugar cane and beet; (b) manufacturvers of raw and
refined sugar; (¢) workers employed in the sugar industry;
(d) purchasers and consumers of sugar; (¢) costs, profits, wages
and prices; (f) the trade and commerce in sugar with other
countries; (g) the operation of the existing laws of the Com-
monwealth affeeting the sugar industry ; and (h) any Common-
wealth legislation relating to the sugar industry which the Com-
mission thinks expedient,

Under this commission certain questions were submitted to
s, which com-

the Colonial Sugar Refining Co. and its office
pany was incorporated under the laws of the State of New
South Wales, and the company earried on its business there and
in other States of the Commonwealth and in foreign parts. The
company and its officers refused to answer a large number of
the questions and an action was begun by them against the Com-
missioners and the Attorney-General to restrain the proceed-
ings. The ease was heard in appeal in the High Court of Aus-
tralia and is rveported as The Colonial v. Atty.-Genl., 15 Com.
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L.R. 182, The Court being divided, the case was referrved to
the Privy Council, and is veported as Alty-Genl. v. Colonial,
[1914] A.C. 237,

I approach the consideration of this case with hesitation be-

cause the deeision of Lord Haldane has been a subjeet of adverso
eriticism in law journals in both Eygland and Canada

By the Australian Constitutional Aet, all legislative power
as to peace, order and good government of the people remains
in the several federated states unless by diveet terms it is vested
in the Commonwealth, Sce, 51 of the Aet vests in the Common

wealth power to make laws for the peace, order and good gov-

ernment of the Commonwealth with respeet to thirty-six specifie
subjecets enumerated in detail ; three other subjeets are added

which need not be considered here. There is a further provision

in the constitution that it may he amended giving therehy wider
powers to the Commonwealth, the procedure for this purpose is
provided in seetion 128 and requires the assent of electors, the
preliminary steps for which must originate in the Federval Par
liament by an Aet duly passed as therein provided.

Sub-see. 39 of see. H1 extends the vight to legislate as to
peace, order and good government to

matters incidental to the execution of any power vested by this eonstitn
tion in the Parliament or in cither House thereof or in the government of

the Commonwealth

It is well to keep all this legislation in view for the proper
consideration of the last-mentioned case.

All the Judges in the High Court of Australia held that
the Commissions Acet was within the powers of the Parliament,
but the Chief Justice and Judge Barton held that the powers
conferred by the Aet did not authorize the Commissioners to
compel the attendance of witnesses to give evidenee on matters,
information as to which is relevant only to possible amendments

to the constitution under see. 128

and it was held by them that
therefore a large proportion of the proposed questions, and pro
duction was beyond the powers of the Commission. 1 conclude

from the judgments that, if by the constitution, parliament

could have legislated on the subject withoat the aid of see. 128,

the case would have been differently deeided. Tt seems ¢l
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that, by the constitution, Parliament has only the powers given
by see. 51, and the ““matters ineidental” referred to in sub-sec.
39 are those incidental to the specific matters enumerated in the
preceding sub-sees. and not to powers which parliament might
ther
the absolute right over the liberty of the subjeet in all respeets

after acquire under see. 128, The states under see. 107 had

except as granted by see. 51 and the Federal Parliament had no
power to take away that right by compelling witnesses under
heavy penalty to give evidenee against their will upon subjects
which might some day by the consent of the people be hrought
within the federal power. The other two Judges held that all the
questions should be answered.

Lord Haldane gave the judgment in the Privy Couneil. On
p. 255, he states:—

It is, of eonrse, true, that under the seetion the Commonwealth Par

liament may legislate about certain forms of trade, about hounties and

wations,  Such legislation might possibly take

statisties, and trading
the shape of statutes requiring and compelling the g
about these subjects specifically.  But this is not what the Royal Com

ng of information

missions Acts purport to do.  Their scope is not restricted to any par
and no legislation has aetually

ation or inquir,
with specific subjects sueh as those to which their
Lordships have referred as matters to which legisl
ving sanction to some of the inguiries which the Royal Com-
And the field of the Royal Comm
—which are to apply to any Royal Commission, whether issued under

tieular subject of 1

been passed  dealing

ation might have been

sions Acts

missioners are now maki

statutory authority or under the common law powers of the Crown—goes
far beyond any of the first thirty-six of the classes of subjects enumerated
in the seetion,

He then proeceds to deeide with the Chief Justice and Bar-
ton, J., that there was no power to make inquiries under oath
as to matters relating to some future powers which might be
got by the Federal Pavliament by an amendment of the Constitu-
tion under see. 128, and he adds,

No such power of changing the Constitution, and thereby bringing new

ts within the legislative anthority of the Commonwealth Parliament,
1
aid, . . . It is clear that any change in the ex

sul

and until it has been it cannot be prayed in
distribution of
powers has been safeguarded in sueh a fashion that on a point sueh as
that before the Board of Commonwealth, Parliament could not legislate
s0 as to alter that distribution merely of its own motion,

has been actually exerci

Again in p. 257, His Lordship states:—
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And until the Commonwealth parliament has entrusted a Royal Com
mission with the statutory duty to inquire into a specilic subject, legis
lation as to which has been by the Federal Constitution of Australia

assig

ed to the Commonwealth Parliament, that parliament cannot confer
such powers as the Acts in question contain on the footing that they are
at

yal Commissions

incidental to inquiries which it may some day direct. Having arrive

this conclusion, their Lordships do not think that the 1
Acts, in the form in which they stand, could, without au amendment of
the Constitution, be brought within the powers of the Commonwealth
Legislature, . . . Without redrafting the Royal Commissions Aets and
altering them into a measure with a diflerent purpose, it is, in their
Lordships’ opinion, impossible to use them as a justification for the steps
which the Royal Commission on the Sugar Industry contemplates in order
to make its inquiry effective,

This language has been the subject of keen controversy. The
Chief Justice and Barton, J., held that the objectionable ques-
tions should not be answered because there was no power to pass
the statute in such wide and inelusive language, but they held
that it must be read in a very limited way so as to exclude the
objectionable questions, and by so construing and limiting the
statute they held it within the power of the Federal Parliament,
After giving the judgment of the Lord Chaneellor anxious con-
sideration, I eonstrue it to be simply a deelaration that the stat-
ute, read in its ordinary and elear language, while in some
respeets within legislative power, yet in chief and mainly giv-
ing rights far beyond the legislative power was ulfra vires. 1t
was strongly urged that the case decided that to make such legis
lation good, the Act must in specifie langnage set forth the sub
jeet upon which the Commissioners may enforee the attendanee
of witnesses.

If this is the true construetion of the case then the Canadian
as well as the Manitoba statute is wltra vires. 1 think the case
is not an authority to support that proposition.

It was also urged that the Manitoba statute did not in direet
language give power to issue ecommissions of inquiry. The stat-
ute of Upper and Lower Canada above referred to, the statute
of Canada, 31 Viet. ch. 38, the statutes of the various provinees
including Manitoba, the statutes of New Zealand, of New South
Wales and the Australian statute of 1902, all assume that the
Governor-in-Couneil has this right and legislate on that assump-
tion. Chief Justice Stout, before-mentioned, assumed the power
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to exist, and finally the Chief Justice of Australia, the head of
that distinguished Australian Court, held that the Governor-in-
Couneil had a right to inguire into matters of publie interest
like a private individual if he chose.  The method taken is to
issue letters patent in the King’s name to certain Commissioners
to make inquiries and this is commonly called a Royal Com-
mission.  Colonial governments and legislatures have assumed
that this power existed and have on this assumption acted and
legislated, and 1 ean see no reason why they should not so assume,
I think there is such power, but if not, then the legislature, by
assuming that the power existed and by giving power to the
appointees, by necessary implication, authorized the issue of
stuch Commissions,

To me it is elear that the four matters referred to in the
Manitoba statute arve all within the legislative eompetence of
this Legislature and to investigate the transactions of the Gov-
ernment and its officials and the contractors conneeted with the
ereetion of the Legislative Buildings elearly come within the
first two matters mentioned in the statute.

It was urged in the argument that the Commissioners were
not empowered to and should be restrained from making a re-
port and finding of fact. 1f they do, I do not sce what harm it
can do to anyone.  Commissioners are appointed to make en-
quiries for the benefit of the exeentive. Take the ease of ordin-
ary Royal Commissions without power to eall witnesses, are
they to take down questions and answers given by those who
are willing to give information and simply return this to the
executive?! Are they to make inquiry and then not tell what
they have found out as the result of the inquiry? They make
an inquiry to find faets, to find the conditions of matters, and
having informed themselves, they hand over this information.
Without a report it seems to me their work would be incomplete.

Objection is taken that the inquiry is usurping matters re-
served for the Courts and this point has been discussed in
Australian cases, It is sufficient to point out that legislation as
to property and civil rights are within the legislative eontrol
of the provinces and our Courts are not given the exclusive
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rights which are given to the Commonwealth Courts above com-
mented on.

The fair and reasonable meaning to be given to the statute,
to my mind, empowers the Commissioners to proeure evidenee,

both written and verbal, and therefore they ean compel wit

nesses to give evidenee and to produee qaments. The words

“to compel them to give evidenee,”” following words giving them
power to order produetion of documents is simply to compel the
party ealled to give evidenee written or verbal or both.

This case has been argued on both sides with great skill, and

counsel have given mueh assistanee in this matter,

The appeal is dismissed with costs and the action is dismissed -

with costs,
Ricrarns, J. AL, dissented.

Perove, J.A - For the r

judgments of the Chief Justice and Mr. Just

asons more fully set forth in the

¢ Cameron, |

agree in the econclusion that the Lieutenant-Governor-in-Couneil
has power to issue a commission for the purpose of investigating
matters of purely provincial charaeter, that is to say, matters
which fall strietly within one of the elasses of subjects assigned
exclusively to a provineial legislature, The Aet respeeting Com-
missioners to make Inquiries coneerning Publie Matters, RS,
1913, ch. 34, assumes that the Lieutenant-Governor-in-Couneil
possesses the power to issue commissions of inquiry, a power
which by itself would not entitle the Commissioners or persons
named to compel the attendance of witnesses or to administer
oaths. The Act was passed for the purpose of augmenting the
powers of the exeeutive in these and other respeets. If the
Lieutenant-Governor-in-Council does not possess the power to

issue such a commission the Aet is wholly meaningless.  The

legislature of the Provinee could, if necessary, confer that power,
and where it declares that, ** Whenever the Lieutenant-Governor-
in-Couneil deems it expedient to cause inouiry,”” ete,, he ““may
by the commission in the case confer upoi the Commissioners™
power of summoning witnesses, ete., it must be taken that the
necessary power was intended to be eonferred upon him, if it

was not already possessed by him. There are many instances

Keroy &

Noas

)

Matirus
KB
MAChONALD,

I, axn
S Hean

Tonx
Macnoxain

Howell, 2. M

Richards, J.A
(dissenting)

Perd 1A




240

MAN.

C A
Kerny &

SoNs

.
MATHERS,
CLLK.B,

MACDONALD,

J., axp
Sk Hean
Jonx

MacnoNarn,

Verdue, J.A.

Domixiox Law Rerorrs. |23 D.LR.

to be found where statutes have been held to grant extensive
powers by implication. See K. v, Greene, 21 L.J M.C, 137 ; Cullen
V. Trimble, LR 7T Q.B. 416, 41 LJ.M.C, 132; Ex p. Martin, 4
Q.B.D. 212, 491; Maxwell on Statutes, Hth ed., H75-581.

The Aet, R8M., ¢h. 34, cavefully conlines the powers granted
in respeet of commissions to the four following subjects: (1)
any matter conneeted with the good government of the Pro-
vinee; (2) the conduet of any part of the public business there-
of ; (3) the conduet of any institution thercin recciving pro-
vineial aid; and (4), the administration of justice therein,  All
of these are purely provineial matters. The investigation pur-
porting to be authorized by the Commission attacked in the
present ease comes under either (1) or (2) of the above sub-
jeets, in some respeets it may come under either of them, At
all events the investigation is intended to deal with matters
which are strietly within the legislative powers of the Provinee.

It was strongly argued that the recent decision of the Privy
Council in A6, for Australia v. Colonial Sugar Refining Co.,
[1914] A.C. 237,
plaintiffs’ contention in the present ecase.  Lord Haldane in

was a conclusive authority supporting the

giving judgment in the Australian ease has pointed out the wide
lifference that exists between the power to make laws conferred
upon the parliament of the Commonwealth and that possessed
by the parliament of Canada. The former obtained its powers
by transfer from the federating Colonies, 1t received power
to make laws for the peace, order and good government of the
Commonwealth,

But this power (he says), is not conferred in general terms. It is,

unlike the corresponding power conferred by see, 91 of the Canadian Con
restricted by the words which immediately follow
Swith respeet 1o, and then follows a list of enum-

stitution Aet of 186
it. These words a
erated specific subjects,

The Australian Royal Commissions Aets, however, purported
to empower the Governor-General to issue commissions to per-
sons authorizing them to make inquiry into and report upon any
matter specified in the letters patent,

and which relates to or is connected with the peace, order and good govern-
ment of the Commonwealth, or any public purpose or any power of the

Commonwealth,
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Power was given to summon witnesses, to administer oaths, to
compel the attendanee of witnesses and the giving of evidence,

and to impose fine or imprisonment in cases of disobedience or

contempt. It was held that none of the subjeets of legislation,.

enumerated as those assigned to the Commonwealth Parliament,
related to

that general control over the liberty of the subjeet which must be shewn
to be transferred from the individual states if it is to be vegarded as

vested in the Commonwealth,

The Royal Commissions Aets, it was pointed out, were not
restricted to any particular subjeet of legislation or inquiry
and there was no legislation which might give sanetion to the
inquiries that were being made by the Commission referved to
in the case. The Aets were therefore held to he wltra vires in
so far as they purported to enable a Royal Commission to com-
pel answers generally to questions, or to order the produetion
of documents or otherwise enforee compliance by the members
of the publie with its requisition.  The deeision rested upon the
ground, as I understand it, that the Aets were too wide and pur-
ported to authorize inquiries which ineluded matters over which
the jurisdietion of the Commonwealth Parliament did not ex-
tend, and to give powers which were not within the scope of its

constitutional authority to confer,

The commission in the present suit is issued by the Lieu-
tenant-Governor-in-Couneil of a provinee of the Dominion with
the additional powers eonferred by a statute passed by the legis-
lature of the province. Within its own field of legislation the
Provinee is supreme: Hodge v. The Queen, 9 App. Cas. 117,
132, Comprised in that field we find the following amongst
other subjeets :—

(13) Property and eivil rights in the provinee: (14) The
administration of justice in the provinee, including the constitu-
tion, maintenance and organization of Provineial Courts, both
of civil and eriminal jurisdietion, and ineluding procedure in
civil matters in those Courts: (15) The imposition of punish-
ment, by fine, penalty or imprisonment, for enforcing any law
of the provinee made in relation to any matter coming within

any of the classes of subjeets enumerated in this seetion: (16)

1623 pr
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Generally, all matters of a merely loeal or private nature in the
provinee.

No. 13 confers upon the Provinee, in the exereise of provin-
cial powers, control over the liberty of the subjeet. No. 14
places the administration of justice and all the machinery of
the eivil Courts within the control of the provinee. By No. 15
the provineial legislature may impose fine or imprisonment for
disobedience of a law enacted by that body. No. 16 has been
interpreted by the Privy Couneil as follows:

Insee, 920 No, M6, appears to them (their Lovdships) o have the same

» which the general

ietment with respect to matters concerning the

order and good government of Canada, so far as sup lementary of
the enumerated subjects, fulfils in see. 91, It assigns to the provineial
legislature all matters in a provineial sense, local or private, wiieh have

been omitted from the preceding enumeration: Aty tien, for Ont. v, ity

Gen, for Dom, |1896] AC, 348, 365

Under®the above elauses a provineial legislature possesses
the very powers which Lord Haldane shewed to be lacking in the
Commonwealth Parliament.  The Aet in question in the present
case, RS ch. 34, earefully confines the investigations auth-
orized by it to provineial matters.  In my opinion. the Privy
Conneil deeision relied upon by the plaintifis is not applicable
to the present case.

It is true that diffieulties may arise during the taking of

evidenee, as to whether questions that may bhe as

ed, do or do not
exeeed the scope of the investigation, but the mere apprehension
that such questions may avise, or that a proper ruling may not
be given when they do aris

L is not a ground for restraining the
inquiry.  We must assume that the Commissioners will conduet

the inquiry strietly within their powers

I think the power to report is neeessarily implied from the
words used in see. 1 of ¢h. 34, Tt would be useless to inquire
or to investigate unless the Commissioners made known the
result. 1 think the appeal should be dismissed.

CameroN, J.A:—This action is brought by the plaintiffs
against the Hon. Thomas Graham Mathers, the Hon. Daniel A,
Macdonald and the Hon. Sir Hugh J. Macdonald, who are named
as Commissioners in the commission issued pursuant to Order-
in-Couneil, dated April 19, 1915, which was supplemented by
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the further Order-in-Couneil, dated June 23, 1915, all of which
are set forth in the statement of claim.  The Attorney-General
is also a defendant in the action.  The Commissioners wera
direeted to make inguivies into certain matters relating to the
erection of the new Parliament Buildings by the Govermment
of this provinee for the construetion of which the plaintiff's were
the contractors, 1t as asked by the statement of elaim that the
Orders-in-Couneil and the ecommission be declaved wllra vires
and void, that, if they are inlra vires, it be declared that the
Commissioners are not authorized to compel the giving of evid
ence or the produetion of documents, and that the plaintiffs
should not be required to attend and give evidenee or produce
their hooks and papers. It is further asked that an injunetion
be granted restraining the defendants from turther proceceding
under the commission and from compelling the plaintiffs to
attend to give evidenee or produce their books or from making
any order of commitment for refusal to attend.

The Commissioners, in their defence, admit the allegations
in the statement of elaim setting forth the Ovders-in-Couneil, the
commission, the assembling and sittings of the Commissioners
pursuant thereto and those allegations stating that the Com
missioners have diveeted the plaintiffs to appear to give evid
ence and produee their books and papers which the plaintifis
have refused to do. that the Commissioners have intimated their
intention to issue an order to commit the plaintiffs in the event
of their refusal so to attend, and that it is the intention of the
Attorney-General of the Provinee to bring an aetion against the
plaintifi's for a return of a large amount of money alleged to
have heen illegally and improperly paid over to them and to
take eriminal action against the plaintiffs with reference to
matters arising out of the inquiry held by the Commissioners
should the faets appear to justify same

By consent the motion for judgment was heard on the plead-
ings before Mr. Justice Prendergast, who dismissed it. On this
appeal, by consent, further material on behalf of the plaintiffs
was allowed to be used. This additional material refers to pro-
ceedings hefore the Commissioners and now forms part of the
record.
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The first question raised is as to the authority and jurisdie-
tion of the legislature of this provinee to pass the Aet, ch, 34,
R.SM., an Aet respecting Commissioners to make Inquiries
Concerning Publie Matters.  This has been in foree in this pro-
vinee sinee 1873, it having been originally passed as 36 Viet, ¢h.
21 In its terms it is strietly confined to this provinee. As to
the power of the legislature so to enaet it seems to me beyond
doubt.  Amongst the numerous decisions dealing with the powers
of the Provincial Legislatures under see. 92 of the B.N A, Aet,
I vefer to Hodge v. The Queen, 9 App. Cas. 117, partienlarly
at p. 132,

When the BNCAD Act enacted that there should be a legislature for

Ontario, and that its legislative assembly should have exelusive authority
to make laws for the provines

d for provincial purposes in
the matters enumerated inosee. 92, it conf
I

but authority as ph

o

red powers not in any
ation from, or as agents of, the Impe

nse
to be exercised by

Parliament,
iy and as ample within the limits preseribed by
see. 92 as the Tmperial Parliament in the plenitude of its powers pos
sessed and conld bestow,  Within these limits of subjects and area, the
local legislature s supreme.

This luminous statement has stood for more than thirty yvears
as an authoritative definition of the powers of our loeal legis-
latures. It has been amplified by other deecisions of the Privy
Couneil, such as that in The Liquidators of the Maritime Bank
v. Receiver-General, | 1892

ACO 4370 1 regard the matters set
forth in chapter 34 as amongst those over whieh the legislature
is supreme.  That the statute is general in form is, to my mind,
no objection to it. That it does not make or authorize such
imquiries ineidental only to future legislation is, I think, im-
material. The Tmperial Parliament could pass such legislation,
and if that be so there can be no doubt of the anthority of the
provineial assembly, legislating within its ambit of powers,
The decision of the Judicial Committee in A6 v, Colonial
Nugar Co., [1904] A 237, was eited to us.  In my reading of
that case it was made to depend on peculiar provisions of the
Australian constitution, different from what arve to be found in
our constituent Aet. 1t was held that the Australian Federal
Government  received only those powers that were expressly

delegated to it by the several states, which vetained those not so
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delegated.  Consequently the rights and remedies given by the
Royal Commission Aet then in question, not having been eeded
by the states, could not be exercised by the Commonwealth Gov-
ernment.  This differentiates the Australian system from our
own, which is thus set forth by Lord Watson in the Maritime
Bank case, p. 441.

Ihe object of the Act was neither to weld the provinees into one, nor

to subordi

e provineial

wernments to o central aunthority, bat to
ereate a federal government in which they should all be represented, en

trusted with the exclusive administration

of aflairvs in which they had a

common interest, ench provinee retaining its independence and antonomy

But in so far as vegards those matters which by see, 92, arve specially
reserved for provineial legislation, the legislature of each provinee con
tinues to be free from the control of the Dominion and as supreme as it

wits before the passing of the Act

It was further argued that the statute, eh, 34, R.S.M., does
not in its terms authorize the Orders-in-Couneil or the commis
sion in question. | confess I ean see no great diffieulty on this
point.  The matters involved were and arve transactions relating
to the construetion of a provineial public building "purely a
loeal and provineial undertaking, | would read the words in
the Aet ““any matter conneeted with the good government of
this provinee™ in no restrieted sens “Good government'’ s
intended to be a term of wide meaning, and is used in the BN A
Act itself. To my mind, it involves and connotes the ideas of
publie weltare, of publie business and of publie purpose.  And
where charges are made that the provineial moneys have heen
wrongfully expended in conneetion with the construetion of a
provineial publie building, it seems to mie elear that they affeet
the publie welfare, and good government of the Provinee, and
are properly the subjeet-matter of investigation under the Aet
Morcover, sueh moneys must have been expended by the pro
vineial government through its proper departments and therehy
the transactions in question were part of the public business of
the Provinee. 1 entertain no doubt that the Orders-in-Couneil
are properly founded and the commission also.  We must give
this Aet, which must be deemed to be remedial in its character

such a fair, large and liberal construetion and interpretation as

will hest insure the attainment of its objeet in accordanee with
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the rule of construction laid down in our Interpretation Aet
(see. 13, ch. 105, R.S.M.).

The Lieutenant-Governor of this provinee is on the same
footing as to prerogative and power as the Licutenant-Gover-
nors of the other provinees: Lefroy on Legislative Power in
Canada, 104, That is evidently the meanming of see. 2 of the

" Manitoba Act when applied to the office of Licutenant-Governor.

Sees. 64 and 65 of the BNJAL Aet vefer, when taken together,
to all the provinees orviginally entering confederation.  There
is no reason that 1 ean see for drawing or attempting to draw
any distinetion between the authority of the Lieutenant-Gover-
nor of this Provinee and those of the others.  That power is ex-
pressly declared in The Executive Government Aet, ¢h, 67,
RS, so far as the Legislature of Manitoba can enaet,

A Lieutenant-Governor. when appointed. is as much the representative
of Her Majesty £ all purposes of provineial government as the Governor-
General himself is for all the purposes of Dominion government: Lord
Watson in Marvicime Bank v, Reccivertiencral, supra, p. 443,

The right of the Crown to appoint Commissioners to make
inquiries has been long established. Tt was the lack of power
on the part of the Commissioners to enforee attendancee of wit-
nesses and to compel them to give evidenee that required sup-
plementing by legislation.  This appears frone the title of the
first Cancdian Aet, eh, 35, 9 Viet, Statutes of Canada, An Aet
to empower Commissioners for inguiring into matters conneeted
with the public husiness, to take evidenee on oath.

This subjeet is dealt with at length by Griffith, L. in Clough
Vo Leahy, 2 Com, LR 153, in his judgment on appeal from the
Full Court of New South Wales.  He vefers to the Dolly s Brae
Commission in breland, and to the Sheflicld Commission in eon-
neetion with which a special Aet of Parliament was passed eom-
pelling the attendance of witnesses and proteeting those who
gave evidenee from eivil and eriminal consequences,

In Clough v. Leahy, the statute dealt with, given in the re-
port at p. MO, indicates a recognition of the pre-existence of the
power of the exeeutive to appoint Commissioners.  The statute
referved to in the Sheflicld case, ch. 8 30-31 Viet, indicates pre-
cisely the same thing.

It is true that the Aet does not contain specific words auth-
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orizing the Lieutenant-Governor-in-Couneil to appoint Commis-
sioners.  But the Aet is entitled, An Aet vespeeting Commis-
sioners to make Inquiries Coneerning Public Matters.  And
when the Aet itself s

The Lieutenant-Governor may, by the commission in the case, confer

upon the commissic

= or persons by whom sueh inquiry is to be con

dueted, the power of summoning before them any party or witness, ete,,
the existence of power to appoint is elearly presupposed and
implied.

That the investigations of the Commissioners may, in their
ramifleations, involve matters not within the provineial jurisdic
tion cannot surely have the effeet of invalidating the Orders-in
Couneil or the commission.  The objeet of the commission is
plainly not to displace the ordinary tribunals but to seeure in-
formation in the publie interest. It is auxiliary to, and not in
lien of, the Courts of justice,

It is objeeted that the Aet gives no power to authorize the
Commissioners to make a report. But the Aet speaks of the
L eutenant-Governor-in-Couneil deeming it expedient *“to cause
atinquiry to he made™ and of their **full investigation of the
matters into which they are appointed to examine,” and these
expressions infer conelusions from, as well as listening to and
perusing, the evidenee, and sueh conelusions may certainly he
asked for from, and submitted by, the Commissioners.  Even
on the hypothesis that the power to ask the Commissioners to
report is not implied in the Aet, it seems to me there is nothing
whatever to prevent the  Lieutenant-Governor-in-Couneil  re-
questing the Commissioners to do so.

A full investigation in complicated matters involving a con-
fliet of evidenee where the Commissioners have heard many wit-
nesses testifying in person, would eertainly be unsatisfactory
and incomplete without an expression of their conclusions,

It is the fact that eivil proceedings have been taken and are
now pending against these plaintiffs by the Attorney-General
for the recovery of the sums mentioned in the Order-in-Couneil.
And it may be that ultimately eriminal proceedings will he
instituted.  But neither the fact nor the possibility ean have the
effeet of invalidating the Orvders-in-Couneil or the commission
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here in question.  The imposition of punishment, by fine, pen-
alty or imprisonment for enforeing any law of the provinee
passed within its jurisdietion is specifically given to the pro-
vinee by see. 15 of see. 92 of the BN.A. Act.  Asa result, 1 think
the powers given by the Act to summon witnesses and to require
them to give evidence and to produce documents are beyond
question, and ave, as declared by ¢h. 34, the same as those of a
Court of law in civil cases. The words **to compel them to give
evidenee are evidently intended to inelude the production of
documents, which is one way, and an effeetive way, of giving
evidence.  To withhold these powers from the Commissioners
would, or might, have the effect of rendering the Aet nugatory.
We must give the words used a fair, large and liberal, not a nar-
row, construetion. I rvefer to Maxwell on Statutes, 5th ed., at
pp. 576 ¢f seq. and authorities there quoted. 1t is to be strongly
presumed that the powers given will be exereised with disere-
tion and with due regard for the rights of all parties interested.

It does appear to me elear there is much to favour the con-
tention that this is not a ease for exereising the diseretionary
vight to grant an injunction. If the Aet in question, or the
Ovders-in-Couneil, ave invalid then a deelaration to that effect
puts an end to the matter. 1f, however, they are valid and the
only questions in dispute are as to the right of the Commis-
sioners to summon witnesses, compel their attendanee and im-
pose penalties for non-attendanee or refusal to answer, then the

oecasion for

tion has not yet avisen. Upon the execution of
an order or warrant for committal, the oceasion would arise
and there would be opportunity to test the validity of the pro-
ceedings.  Here the plaintifis have not been subpaenacd and no
questions of any kind have been addressed to them. The position
is different from that in the Attorney-General v. Colonial Sugar
Co. case. There is no neeessity, however, for dealing further with

this point.  In my opinion the appeal must be dismissed.

Appeal dismissed.
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LEAMY v. THE KING.
Exchequer Court of Canada, Audette, J, Jawwary 5, 1915
L Pusnie caxps (8 1 A—3)—GRANT 0F—DBEn oF NAVIGABLE RINER—TTTLE
10,
In a grant of part of the public domain from the Crown to a sub

ject the bed of s an intention to
convey the same is expressed in elear and unambiguous terms in th

avigable river will not pass unlk

grant
[ A ttytien, BO v, Aty Gen, Can, 15 DR B08, 1914 AL, 60
Lty tion, Que, v, Seotl, 34 Can, St G153, and Waclaren Wity

Gen, Ques, 1914 AC, 268, 15 DL, 835, referred o]

Perimion of right secking a declavation of title in certain
lands covered by water, being part of the bed of the Gatineau
river in the Provinee of Quebee,

H. Aylen, K.C., for suppliants.

F. . Chrysler, KA., for respondent,

Avoerre, J.—The suppliants brought their petition of right
to have it declaved, inter alia, that they ave vested as proprictors
with all of those portions of the hed of the Gatineau viver, with
in the boundary lines of lots 2 and 3 in the 5th range of the
township of Hull, Provinee of Quebee,—within the ambit of the
Crown Grant of January 3, 1806.—whereby the township of
Hull is ereated and a number of lots thereof arve given in sever
alty to the parties in the said grant mentioned, and more especi
ally to Philemon Wright, senior, theiv oviginal awlour, under
whom they elaim

The suppliants further seck to have it deelaved that they an
proprietors and owners of the sand and sand-bars on that po
tion of the river, and furthermore they ask that the respondent
be ordered to remove the piers, works, bhooms and logs in the
said river, and that a sum of $500 per year be paid them for the
use of the bed of the river in the past sinee the respondent so
took possession of part of that portion of the viver by the eree
tion of piers or otherwise, and that possession of the bed of the
river be given them.

For the purposes of this case, it is, at the outset, found that
the suppliants herein, by the divers mesne assignments and the
evidence of record, have all the right, title and interest in the
lots in question as those possessed by their oviginal auteur Phile

mon Wright, senior, under the Crown grant in question.
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It is further found that the Gatineau rviver, a viver of eon-
siderable size, at the point in question, is navigable and flottable
en trains ou radeawr, as practically coneeded at trial by sup-
pliants” counsel.  Indeed, the rviver Gatineau, from its mouth,
on the northern bank of the Ottawa river, is navigable and so
flottable for a distanee of about four miles, up to Ironsides, the
head of navigation.  Withiv these four miles there is a draw-
bridge across the rviver, at about | to } a mile from the mouth of
the viver.  The bed of the viver elaimed herein is about | of a
mile higher up from the drawbridge and extends to alimost the
C PR bridge, as more particularly shewn on plan ex. No. 5.
Moreover, from Ironsides down to the mouth of the river Gat-
inean. the vessels navigating the same have aceess to the Ottawa
river whieh is also navigable and thereby allows of such vessels
to travel, for trade and commeree, from Ironsides to Montreal
and Quebee, ete. For a number of years a lumbering firm,
carrying on a large husiness there was shipping lamber in barges
5 by 100 £t long and 18 11 bheam, earrying from 300,000 to

250000 1. of lumber. ban., which were towed down to Mon-

I and Quebee.  Rafts (frains of radeawr), of 24 ft. wide by
72 1t long and 36 inches deep were also, during a number of
vears, taken from Tronsides to the mouth of the river Gatineau.
All of this goes to shew that the viver. at the place in question,
is obviously navigable.

The Crown grant of the land in question to Philemon Wright
is made out of special grace, cortain knowledge and mere motion,
snd in free and common socceage

upon the terms and conditions, and subject to the provisions, limitations,
restrictions and veservations preseribed by the statute in such case made

and provided, and by our Royal Instruetions in this behalf,
and the grant is absolutely silent as to any vight on navigable
rivers,

How should such a Crown grant be construed and inter-
preted? The trite maxim and rule of law for our guidanee in
such a construetion is well and elearly defined and laid down in
Chitty's Prevogatives of the Crown, p. 3912, in the following
words :—

In ordinary cases hetween subject and subject, the prineiple is. that the




-

23 DLR.| Leamy v. Tue Kina,

grant shall he ¢

nstrued, if the meaning be doubtful, v

strongly against

the grantor, who is presumed to use the most cautions words for his own

advantage and security —But in the case of the K who

ants chiefly

tlow from his royal bounty and grace, the rule is otherwise: and € rown

grants have at all times been construcd most favourably for the King
where a fair doubt exists as to the real meaning of the instrument
Because

wral words in the King's grant never extend to o grant of
things which belong to the King by virtue of his prevogative, for sueh

ought to be expressly mentioned,  In other words, if under a general name

a grant comprehends things of a royal and of a base nature, the bhase only
shall pass

Approaching the construction of the grant in question in
this case with the help of the rule above laid down, it must he
found that in the absenee of a special grant, especially expressed
and elearly formulated, of the bed of the Gatineau viver, a navi
vable river at the point in question, which therefore bhelongs to
the King by virtue of his prevogative, and which is held by him
in trust as part of the public domain constituting the jus publi
cumi, the land only passed and not the bed of the river

Then the limitations, rvestrietions and veservations under
which the grant was made as provided by the statute and om
Royal instruetions,”” are to be found in the Royval instruetions
to Lord Dorehester as Governor of Lower Canada, and in a
Proclamation published in the Quebee Gazette on February 16
1792 Joth of these documents are to be found in the Publie
Arehives and more especially in the publication of 1914, by

Messrs. Doughty & MeArthur, containing the * Documents

N
lating to the Constitutional History of Canada from 1791 to
IRIS, " at pages 1

and 61 ¢f seq.. The same instruetions are to
be found also to Lord Dorehester as Governor of Upper Canada
p. 40 of the same volume, but we are here coneerned with Lower

and 33, will be found

Canada only, At p. 21, under sces
the instruetions to the Governor as to the method of granting
these lands, and the following exeerpt will shew how sueh lands
are granted, viz.:

It is our will and pleasure that the lands to

granted by yvou as
Foresaid, shall be Jaid out in townships, and that each inland township
<hall, as nearly as cirenmstances shall admit, consist of ten square miles
tued sueh ax shall be sitwated wpon a wavigable river or water shall have a
front of nine miles and be tivelve miles in depth, and shall be subdivided
nosuch manner as may be found most advisable for the aceommodation
of the settlers, and for making the several Reservations for Public ses
ete,
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And in see. 33, the following is also to be found, viz.:—

As likewise that the breadth of each tract of land to be hereafter
granted be one-third of the length of such tract, and that the length of
such tract do not extend along the banks of any rviver, but into the main
land, that thereby the said grantees may have cach a cmvenient share of
what accommodation the said viver may afford for navigation or other
nwise,

From these instructions it will therefore appear that the
lands so granted, as nearly as circumstances shall admit, should
have their breadth on the front of navigable vivers, and the
length extending in the mainland; but in no case to embody the
bed of the river. And under see. 32, due regard is given in
making these grants subjeet to the several Reservations for
Public Uses: which, in other words, would proteet the parva-
mount title in the bed of the viver which prima facic is in the
Crown for the public.  The bed of all navigable rivers is by law
vested prima facie in the Crown.  But the ownership by the
Crown is for the benefit of the subjeet and eannot be used in
any way so as to derogate from or interfere with such rights
which belong by law to the subjects of the Crown,  Henee in a
grant of part of the publie domain from the Crown to a subjeet,
the bed of a navigable river will not pass unless an intention to
convey the same is expressed in elear and unambignous terms
in the grant.

This right to use a navigable viver as a highway, is part of
the jus publicum.

Finding its subjects exercising this rvight as from immemorial anti
quity the Crown as parens patria no doubt regarvded itself bound to pro
teet the subjeet in exercising it, and the origin and extent of the right

as legally cognizable arve probably attributable to that pre ion, a pro

tection which gradually eame to be recognized as establishing a legal
right enforeeable in the Courts: Por Haldane, LC, in the ease of the
L BN G for Canada, 15 DULR. 308, [1014] A po 169, See

also Conlson & Forbes, The Law of Waters, 8rd ed. pp. 28, 20, 36

It would, therefore, appear that the Crown, as trustee for
the publie, is the guardian of such right held by the publie to
use navigable rivers as a publie highway, and it thus rests with
the Crown to proteet its subjeets against encroachments in vio-
lation of such jus publicum. The publie, all of His Majesty's
liege subjeets, have a right to use navigable waters which form

(| W——
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part of the public domain and which ave inalicnables and impr
scriptibles. The suppliants’ grant is subjeet to this jus publicum
and to the paramount title in the bed of the viver which prima
facic is in the Crown for the publie. Truly, it would be a singu
lar irony of law if this right of the Crown, held in trust for the
publie, could thus be taken away by such a Crown grant, which
is absolutely silent in respeet thereto,

Coming now to the Maclaren case, 15 DR, 8

[1914]
AU 264, a ease relied upon by both parties, it must be said that
the judgment of the eminent Judge in that case will be of great
assistance here in arviving at a proper conelusion—the law
affeeting the present controversy having been so elearly discussed
in the course of his pronouncement In the Maclaren  casu
neither party set up title in the public as in the present case,
The scope of the decision of the Privy Couneil in that case is

eled

rly defined at page 274, in the following words

““So far as the rviver Gatineau is coneerned, the decision of
this case will do no more than decide whether or not the lan
guage of certain existing grants was sufficient to pass particular
portions of the bed, or whether, after such grants were made,
they still remained in the “wands of the Crown so that it had
power to grant them by a later grant.”’

And their Lordships having found that the Gatineau river,
at the point in question in that case, was only flottable a buches
perducs and that the elaimant was owner of the land on cach
hank. that ownership went ad medium filum aqua.

In the present case it having been found that the Gatineau
river opposite the lands in question, is hoth navigable and flot
table en trains ou radeawr and that the bed of the rviver claimed
is on such a navigable rviver, the logical corvollary of the holding
in the Maclaren ease is, therefore, necessarily that the bed of the
river in the locus in quo, did not pass with the grant of the land
on each side, without any specific grant of the same

It must, however, be said that the Maclaren case did not de-
eide the question of law involved in the present case, It is true,
at p. 865, the following statement is to he found, viz, :

There is no traee in Canadian law of any exception to the rule that
the le

of a stream presumably e

s 1o the riparian owner cecept in
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the cases where that bed s in its nature public property, and therefore
sueh presumption of wwncrship cannot cxist, A perusal of the seignorvial

decisions and the judgments of those who to

Kk part in them makes it

clear that the exelusion of the beds of navigable and foatable rivers from
the grants to seigniors was not by reason of caopress words in the grants
nor of any special rule of daw formulated ad hoe, but was a consequenee

flowing from the jurisprudence then existing derived from Freneh sourees

under which the beds of sueh rvivers were held to form part of the domain
public and thus 1o be ineapable of becoming private property.  But it fol
lowed that they were innlienable and this was fully recognized,  They ar
always spoken of as inalicnables of impreseviptibles, 8o much of that
prispradence as remains is to be found in Art, 400 of the Civil Code, and
on the construetion to be given to that section must depend the status
o the beds of these vivers from the point of view of property,

Their Lordships, however, under the eiveumstances of the
Maclarcu case, as presented to them, felt that the question of
law, as to whether or not the beds of navigable and floatable
vivers arve publie property incapable of being alienated, was of
such importanee (p. 866) that it should only he decided in some
case in which the parties would be respeetively interested in the
one and the other of the two rvival interpretations so that an
opportunity would be given for full argument thereon.

Long prior to the compilation of the Code Napoleon, it was

abundantly elear under the law then extant that the beds of
navigable and floatable rivers belonged to the domaine public
Aceordingly when the Code Napoleon was published, this very
law found its way into it and is expressed in art. 538 thereof in
Lingnage identieal with that which is now to be found in art
100 of the Civil Code, P.Q., which reads as follows:

o, |
floatable rivers and streams and their

and public ways maintained by the State, navigable and

ks, the seasshore, lands reclaimed
from the sea, ports, harbours and re

dsteads and generally all those por

tion

of territory  whic
e

do not econstitute private property, are con

sidered as being depe cies of the Crown domain,

Now this legal doetrine, conseerated hy both codes, obtained
in Canada before and sinee the Cession. 1t obtained at the time
of the Cession and since, and the British subjeets who purchased
lands in the Colony had to eonform themselves to the loeal rules
then followed with respeet to property in Canada: Documents
Constitutionels 1759-1791.  French version, p. 151, and Vol. A..
Seignorial Questions, p. 61 A,

The eivil laws in existence at the time of the Cession were
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taken to remain and be in foree, as long as they were not changed CAN.
by a declaration of the Sovercign power, whose silence in such Ex. C.
cases was interpreted as a taeit confirmation of such existing In\u-\
laws.  And indeed it was only by the Union Aet of 1840, see v

" & I Kixg
54 (34 Viet, eh. 35, see. 54, Tmp.) that the control of the sale S

3 Aundette, J,
of, and the administration of lands in Canada were completel -
abandoned to us by the Imperial Government

Under the Roman Law navigable waters were not suseeptible

of individual appropriation, as they were considered as belong

ing to all men. (Instit. 1, liv. 11, tit, 1 Lo 5, ff De Divis, Rea

Inst, 2 1. tit.: Daviel, Des Cours d'Ean, Vol L, p. 27, of seq.:
Garnier, Régime des Eaux, Vol 1, p. H4

Proudhon, Domaine Publie, Vol, 3. No. 680 ¢f seq., also lays
down the well-known prineiple that navigable vivers ave inalicn
ables o impreseriptibles, as all other things destined to and for
the publie usage. and that they arve theretfore dependencies
the Crown domain within the meaning of art. 400 €74 A
grant of navigable waters unless authorized by an Aet of Pa
Lament, would be void and convey no rvight or titl See s
Delsol, Civil Code, Vol. L, pp. 431, 485,

Dalloz (18 !

), L., 371, states that rivers navigables or flul

tables a trains ou a vadeawr ave considered dependencies of the
Crown domain.  And the very instraetive judgment in Tanguay
v. The Can. Electric Light Co,, 40 Can, S C.R. 1 apon almost a
similar point, relies practically on the same prineiple of law. A
long eatena of deecisions in that direction, as well as text-hooks
could be here cited in support of this doetrine, but in view of the
decision in the Maclaren ease, the Tanguay case, and the deei
sions of the Seigniorial Court, it becomes unnecessary to men
tion them here, exeepting, however, the deeisions of the Seigni
orial Court in view of their great weight and anthority, to which
an almost authoritative sanetion has been given by statute, and
which, apart from statute, naturally command the highest v
speet by reasor of the composition of the tribunal which pro
nouneed them: 40 Can, S.CR. 1

Before the passing of “The Seigniorial Aet of 1854 seigni®es bl no

other rights over navigable river<s and streams, than those specially em

veved to them by their grants provided these vights were wot inconsistent
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with the public use of the water of those rivers and streams which is
inalicnable and Dnpreseriptible s Seigniorial Questions, Vol AL, pp. 68, 130A.,
I31A, and 1324,

In order to acquire ownership in navigable rivers it is neces-
sary 1o have an erpress conveyanee from the Crown, and it is
further necessary, to give validity to such rights, that they
should not be contrary to the public usage of these rivers in
regard to navigation and commerce, which usage is inalic nable
and imprescriptible.  Idem Vol. A., p. 374 A.

While certain rights may be specifically acquired in navi-
gable waters, no de plano jure rvights would pass with a convey-
ance of land which are contrary to the general law in foree,
Without a special grant of such navigable rivers, no such right
or title as that elaimed by the suppliants passed in respeet of
the navigable part of the Gatineau river, which by reason of its
navigability becomes part of the Crown domain and is inalien-
able and impreseriptible. Even in eertain cases a specific grant
over navigable waters might be void : Oliva v. Boissonnault, Stu.
KB, 5245 Reg. v, Patton, 11 R. Jud. Rev. 394; Tanguay v. Can.
Electric Light Co., 40 Can. S.C.R. 17; and Coulson & Forbes,
The Law of Waters, Srd ed., pp. 98, 99, 100, 491 and 494,

Great stress is laid by suppliants’ counsel upon the case of
The A-G. of Quebee v, Scott, 34 Can. S.C.R. 614, What was
deeided in that ease, under the very land patent in question in
this case, is that Brewery Creek passed with the land mentioned
in the patent.  But it was there overwhelmingly established
that Brewery Creck was neither navigable, nor flottable a trains
ou radeanr. The judgment in that ease states that no one, be-
fore the appellant, has ever seriously eontended that such a
small stream as Brewery (reck, across which a ehild could throw
a stone and which eould be erossed on foot and was even dry
in certain places during part of the summer was, as a matter of
faet, a navigable or floatable river. Therefore, all is said in that
judgment must be taken to apply to this ereck, and not to apply
to a case of a navigable river; and were there any doubt as to
the meaning of any general observation on the law found in the
judgment, it would stand corrected or rather made clear
by the statement at the end of the second paragraph of
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p. 615 of the report where it is stated Ior if it is Hloatable, its
banks are part of the public domain—art. 400, €' In other
words, if it is a navigable and floatable rviver, it comes within the

ambit of the legal doetrine to be found i

art. 400, €' I'his

case of The A-G. of Quebee v, Scott, only deeided what was e
cided in the Maclaren case, and that is on a river neither navi
wable nor floatable a frams ou radcaur, the owner of the land on
cach bank extends his ownership ad medivm filum aqia

It might scem unneeessary to have eonsidered in the present
case the broad question as to whether or not navigable rivers
can be alienated ; because alone from the above rule of inte rpre
tation referred to, found in Chitty’s Prevogatives the absene
of a speeifie grant of the river, and the Instruetions to Lord Dor
chester with respeet to the restrietions and reservations under
which Crown grants for land were then issued, the question
seems absolutely eoneluded that such navigable rivers could not
1

There will be judgment in favour of the respondent, with

pass, under the present eireumstances, with the grant as worde

costs, and the suppliants are adjudged not entitled to the relief
sought by their petition of right

Tudgment accordingly

PRATT v. IDSARDI

British Columbia Court of Appeal, Macdonal oJ. Ma Gallihe
and MePhitlips, JJ. A, June 7, 1915

1. MASTER AND SERVANT (§1( 13 VOLUNTARY LEAVING OF EMPLOYMENT
JUST CAUSE—INFERIORITY OF FOOD—RIGHT TO WAGES
Inferiority in the quality of food for which no reasonable opportun
ity to remedy the complaint is given by the servant to the master does
not constitute a just canse for leaving the employment as Lo entith
the servant to a recovery of wages for the unexpired term of em
ployment

2, Damaces (§111 A 587 BREACH OF CONTRACT OF EMPLOYMENT—FAT
URE TO SEEK OTHER EMPLOYMENT-—MITIGATION AGAINST WAGES
Fhe failure of a servant to seek other employment may be set up
in mitigation of damages against a claim for wages for the unexpired
term
[Andrews v. Pac. Coast Coal Mines, 15

R. 56, applied
ArpeAL from a judgment for plaintifft under a wages con-
tract
Kennedy, for appellant, defendant

J. Russell, for vespondent, plaintifi

1723 LR,

Laawy

e K

Andot

B.C

Statement
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B.C. Macooxarn, Cul. A~ The plaintifis were employed by the

C. A, defendant as members of a party making surveys for the Pro-
PeaTe vineial Government ina remote part of Vancouver Island. They

' were engaged for the scason commeneing on May 1, and it was

U calenlated that the season would end about the middle of Oeto-

Mo hew, The terms of employment were their board, the agreed
wages per month, and the fares of the men to the place of their
labcurs and return.

On September 19, the plaintiffs refused to continue their
work and voluntarily left the defendant’s employment.  He
offered to pay them their wages up to the time they left work
but refused to pay their return fares.

It is conceded by theiv counsel that if the plaintifits refused
to continue in defendant’s employ to the end of the secason
without just cause for quitting their employment this action
cannot be maintained

The plaintiffs afterwards aceepted the amount tendered and
have obtained judgment in their favour for their return fares
and one month’s wages for the balance of the season of their
employment.

The defendant’s counsel contended that there was a mis-
Joinder of parties and also that the plaintiffs had negleeted te
offer evidence that they had sought employment to mitigate their
damages, but in view of the eonclusion I have come to on the
merits T need not consider these matters,

Plaintifis left their employment because of the alleged in-
ferior quality of the food supplied them by the defendant and
the n werin which it was cooked, and the alleged lack of
eleanliness of the eook.

the morning of the 19th and without previous notice to

dant, they refused to go to work exeept on the condition

that the defendant would discharge the cook and proenrve an-

other in his place and as the defendant refused to comply with

this demand they left his employment and refused to continue "
although defendant begged them to do so.

I my opinion, the plaintiffs were not justified even on their
own evidenee in the course they took. As a Court of re-hearing
we have to consider the appeal both on the faets and on the
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law.  We eannot dismiss it with the observation that the learned
Judge below was in a better position than we are to judge of
the weight of the evidenee or the ervedibility of the witnesses

The rule which should govern a Court of Appeal in this regard

is well established : great weight is to be given to the finding o
the trial Judge upon the facts when that finding may be in

the witnesses, but

fluenced by the eonduet and demeanour o
his findings eannot release us from owr duty to rehear the ease
on the facts

Taking the evidence of the plaintiffs and their witnesses, it
will, on analysis, be found to be very unsatisfactory, indeed the
inference 1 would draw from that evidence alone is that the
plaintiff's were not justified in quitting the employment.  Ward
one of the survey party but not a plaintift, was ealled to the
witness-hox by the plaintiff's” counsel, and put forward by him
as “‘an independent witness On eross-examination he was
obliged to admit ““in regard to the quality of the cooking in the
main it was all right, the main kick was one about there not
heing enough of it.”’

Now, no eomplaint is made in the pleadings about there noy
being enough of it, and it was conceded by plaintiffs™ counsel
on the argument in this appeal that the gquantity of food was
not in issue in this action. This witness further stated: ** As fan
as I am concerned the porridge and bheans sometimes were not
cooked up to standard.”

Now, the cooking of the porridge and beans is one of the
plaintiffs’ main grievances Again the witness said: ““Ham,
pastries, vegetables, cte., were there up to a fair standard.™
The bread, batter, coffee, potatoes, hully-beef, dried frait and
many other articles, are admitted by plaintiffs to have heen good.
With regard to the complaint of uneleanliness of the cook and
of the dishes and eooking utensils, assuming that there was some

ound of eomplaint in this conneetion, T am of opinion after
reading the evidenee of the plaintiffs and giving it such ered-
ence and weight as it deserves in view of its many inconsistences
and manifest exaggerations, that this complaint furnishes no
just cause for their quitting the employment,

The econduet of the plaintiffs in raiding the cooking tent he

Macdonald
1A
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B.C. fore leaving and pushing aside defendant’s wife who happened
O A to be there, eausing her to fall, is a eiveumstance reflecting upon
. the temper of those participating in it, and does not tend to
"RATT .
B strengthen belief in their reasonableness.

ISR N

I would allow the appeal and dismiss the action with costs
here and below.

Martin, A, Mawris, LA Apart from all other objeetions the appeal
should, in my opinion, be allowed beeause the plaintifis were not h
Justified in leaving the defendant’s service as they did.  Assum-
ing that the food and cooking were not up to what the plaintiff:
should reasonably have been entitled to in a camp in that re
mote loeality and in those conditions (which 1 am very far from
assuming on the very unsatisfactory evidence), yet the plain
tiffs did not give the defendant reasonable notice and opportun
ity to remedy complaints, but acted in a hasty, peremptory, and
improper manner and in effeet terminated their own serviee in
sueh a way as to give them no further elaim upon their employer,
The plaintiftt: Dickson, for example, on p. 87, admits that the de-
tendant had not been notified of the complaints for at least a
month before September 18,

Furthermore, and in any event, the judgment could not stand
for the full amount giving one month’s wages in licu of notice
beeause the plaintiffs failed to eomply with the requirements
of our Courts in seeking other employment, as referred to in
this Court in Aundrows v. Pac. Coast Coal Mines (1909), 15
B.C.R. b6, at 63-4, and therefore, in any event, the appeal should
he allowed and the judgment reduced to the proper amount
But as I take the view that the plaintiffs left their employment
without just eause it is unnecessary to pursue this branch, as
their whole case fails,

.
LA Gavineg, J.A I deference to the finding of the learned
trial Judge 1 have carefully read and considered the evidence
in this ecase. 4
The quality of food is a relative term, for instance one ean-
not expeet the same quality of food in a eamp in the wilds of
Northern Vancouver Island as they would at a point contiguous
to market nor the same neatness and eleanliness in such a camp
as in one’s private house or in a good restaurant.
o




23 D.LR.| Prarr v, lpsaroi

All conditions and eireumstances must be taken into con
sideration, and the evidenee of the plaintifits when sifted down
after all amounts to little more than isolated cases when one
item of diet sometimes and a different one at others was some
what off eolour.

On the whole, and considering all the circumstances, ther
was not, in my opinion, sufficient to justify the plaintiffs leav
ing in a body as I find they did, seriously hampering the work
and in face of the defendant’s promise to do what he could to
better conditions—a promise whieh 1 think the plaintifi's should
have given the defendant at least a few days to endeavour to
make good

The appeal should be allowed with costs and the action dis

missed with costs

McePoinuars, J.A:—1 agree with my brother Martin—and
that the appeal should be allowed

\ppeal allowed

WALCOTT v. WALCOTT.

Nova Scotia Supreme Court, Sir Charles Townshend, C.J., Graham, E.J
and Russell, L JJ. January 2, 1915

L. Divorer ano sepapamion (§ 11-6) —Jvwsoierion — Dosicrne— Traven
LING SALESMAN —(IROUNDS OF ADULTERY

The residence of a travelli
v month coupled with his affidavit of his intention as to permanent
residence does not establish a sufficient change of domicile for jurisdic
tional purposes in a divoree proceedings on grounds of adultery com
mitted in another provinee

salesman for the period of one vear and

ArrEAL from the Order of the Judge of the Court for Divoree

and Matrimonial Causes, refusing petitioner’s applieation for

leave to serve in the provinee of Ontario a citation and petition
for dissolution of marriage

J. Terrell, for petitioner, appellant

.\" m. con

Granam, F

Court of Divoree and Matrimonial Causes for leave to serve in

Ontario a citation and petition for a dissolution of the marriage

It was refused and there is an appeal and the statute requires the

Judge to sit in the Court of Appeal.

The petitioner’s affidavit on which the application was made

is as follows:

The petitioner made an application in the
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I, Walcott of Halifax, in the county of Halifax, agent, make oath and
say as follows:

L. That T reside and have resided in Halifax aforesaid sinee the month
of January, 1913, and have taken up my residenee in Halifax aforesaid, with
the bona fide intention of residing in Halifax aforesaid permanently

2. That prior to coming to Halifax I resided at Toronto, in the provinee
of Ontario, with my wife, Waleott, the respondent herein

3. That as a result of a change in my occupation 1 deecided to take
employment in Halifax, and to make my permanent abode here with my
suid wife, she at the time fully consenting and agreeing to come to Halifax
and reside here, '

L. With that purpose in view I came to Halifux alone and completed
arrungements about my business employment and also made arvangements
to establish a home here, and at first sought to purchase a house, but owing
essive prices asked for properties 1 was unable to complete pur-

ame, and then made arrangements to rent o house preparatory
to bringing my suid wife to Halifax to live

S That after 1 made my business arvangements in Halifax, I returned
to Toranto, for the purpose of bringing my wife and ehild to Halifax to
reside here permanently

G, On iy return to Toronto my said wife refused to come to Halifax
to live unless T allowed her te have W, G, the person mentioned in the
petition signed by me here, to come to Halifax and visit us which | refused
to do.

7. P made every effort to get my said wife to come to Halifax with me,
but failed

S, That when T first came to Halifax to arrange to engage in business
and take up my residence here I knew nothing whatever of the acts of
misconduet committed by the said Walcott as set out in said petition with
suid W. G

0. That it was not until I returned to Toronto for the purpose of bring-
ing my said wife to Halifax and after 1 had tricd to induce her to come here

that I was informed of the conditions as set out in the petition herein

10. That T was not aware of the faet that there was a Court for Divoree
and Matrimonial Canses in the provinee of Nova Seotia until T had resided
in Halifax for some time and then only learned of the

tin a casual way.
11, That I did not take up my residence with the intention of taking
proceedings in this Honourable Court with reference to the matters com
plained of in said petition, but solely for the purpose of engaging in business
here and taking up my permanent abode
12. That 1 have instructed my solicitor to institute proceedings herein

.
in this Honourable Court to dissolve the marriage between the said Waleott
the above numed respondent and myself on the grounds set forth in said
petition
13. That the said Walcott is at present, as I am informed, and verily
believe, residing at in the provinee of Ontario and Dominion of '

Canada, the same being a place out of the jurisdiction of this Honourable
Court,
Sworn to at Halifax in the
County of Halifax, this 24th Sud
day of February, A.D. 1911
Before mie




wd

ith
ith

23 DLR.| Warcorr v, Warcort

He ealls himself “agent” but in his petition he admits that
he is a travelling salesman, and during the time the petitioner
lived at Toronto, that is, between September, 1907, until he

and was, in the

commenced to reside in Halifax, January, 1913
course of his employment, “frequently away from home and from
respondent.”

Now it appears that the parties up to that time, 1913, belonged
to Ontario, lived there and were married there.  The respondent
is not shown to have ever been in this provine There is one
child, four years old, and she is living with her mother’s father
in Ontario, presumably in the custody of the mother The
Court would hesitate to deal with that subject.

The eco-respondent lives and practises in Ontario and the
alleged adultery took place in Ontario

Of course the important question is whether the petitioner

has changed  his domicile to Nova Scotin. I he has not, the

Court of Divoree has not jurisdiction. And to show this the
affidavit of the petitioner was used
He says, first, that he has resided sinee January, 1913, (the

affidavit was made February 24th, 1914), in Halifax, that he

intends bona fide to reside there, and the rest of the affidavit
consists of matters which he intended to do and for the most part
did not do

Ther

intention, namely, that if it is not true there is no way of punish-

is a disadvantage about an affidavit stating a man's

ing for it. And it is so easy to change one's intention and to
do so quickly and it is done so often

In the Court for Divoree in this provinee there are two
peculiarities: One is that in adultery cases neither party ean go
into the witness box. Parties always have Deen disqualified as
witnesses, rather they never were qualified, and  were expressly
excepted when in other Courts of this provinee they were qualified
as witnesses. Second, the seale of fees was framed before 1851, and
since the Confederation, 1867, has not, T think, been modified
but the consequence is that a divoree may be obtained for a very
small sum-—very much smaller indeed than in the parliament of

Canada, to which Ontario people have to go if they wish a divore

There is another peculiarity in common with all Courtsof Divoree,

namely, that in nine-tenths of the eases,both parties want divoree,
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and the defendants do not defend, so the Judge must wateh the
interests of the community.  The consequence of the disqualifica-
tion of the petitioner to testify will lead to this result,that if his
case comes to a hearing and the changing his domicile to Nova
Scotia comes to be proved as it must be proved there to give the
Court jurisdiction, he will not have the advantage of proving his
intentions.  He will not be in the witness hox.

In Wilson v. Wilson, 2 P. & D. 435, Lord Penzance said -

Most of the cases of domicile occur after the death of the party and the
Court has therefore to infer from the character of the residence in a
particular country to which he has removed himself, from the ties he has
ereated for himself, from the property that he has acquired, the obligations
that he has entered into in connection with the new country.  The Court
has to determine the fact that he has really chosen to reside there, as
Lord Westbury puts it ** for an indefinite period as his home”, and if this
were a ease in which Mr. Wilson were dead and the Court had nothing to
go upon but the fact of his residence here and the way in which it arose, 1
do not think there would be enough to enable the Court to-come to a con-

clusion that he had taken up his domicile in this country

Then he states the eireumstances of that ease.  There the
petitioner could and did go into the witness box and was examined,
and I think he had a much stronger case than exists here.  For
one thing, when the petitioner in Seotland discovered the
adultery of his wife in November, 1860, he left Scotland and
thenceforward lived with his mother in England until April, 1871,
over four years, The head note to the case of Bell v. Kennedy, 1 Sc.
App. 307, is:

Per the Lord Chancellor: ““The law is beyond all doubt elear with re-
gard to the domicile of birth that the personal status indicated by that
term elings and adheres to the subjeet of it until an actual change is made
by which the personal status of another domicile is acquired.”

Per Lord Westhury :

The domicile of origin adheres until a new domieile is acquired

Per Lord Chelmsford:

The onus of proving a change of domicile is on the party who alleges it

I refer to the cases cited in the opinion of Ritchie, J., in Wads-
worth v. McCord, 12 Can, S.C.R. 466 at 469, for which authority
[ am indebted to Mr. Justice Drysdale. T also refer to the case
of Manning v. Manning, L.R. 2 P. 223.

Take the allegation of residence for a year and a month.
One asks where was his residence, his hotel or boarding house?

|
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A mere street number would be a help.  In which provinee did
the employer of the travelling salesman have his business?  For
many travelling salesmen a hotel in one provinee is as good as
lh:nA in another. The wholesale houses of so many are in other
provinces.  And was the residence at all continuous or was it
like it had been in Ontario in the course of his business.  If he
only could allege possession of an article of furniture in Nova
Scotia!  If it had been a longer period before he suspected his
wife's guilt and she refused to come to him in Nova Scotia, would
he reside here or return to her and his child? 1 should not like
to have it understood in Ontario or the western provinees of
Canada, or even in the States, that such a residence as a travelling
salesman would have in Nova Scotia during a year and a month
coupled with his swearing to an affidavit of his intention to
reside here will make out a sufficient case of a change of domicile,
and particularly the fact T have hinted at that a divoree ean be
obtained in Nova Scotia very cheaply. Tam not desirous of com-
peting for cases with other Divoree Courts. A person in want
of a divoree might put his intention strongly.

One is very helpless where there is no one acting for the
respondent and divoree will enable the respondent to marry the
paramour speedily.  That makes three persons in favour of the
divoree, and no one opposing it to assist the Judge.

And besides, if such a marri

ge should take place and a prosecu-

tion for bigamy in Ontario because there was no domicile in
Nova Scotia, the Ontario jury might suspeet the Court of a
small provinee,

I think there was not made out a prima facie case of jurisdie-
tion of the Court and 1 decided it on that application rather than
go on and incur the expense of a hearing when the petitioner
could clearly go to parliament in any view. Of course if a prima
facie case has been made out the petitioner ought to have leave
to serve the process in Ontario and have an opportunity afforded
him of proving at the hearing in a proper way that there has
heen a change of domicile.

I think the appeal should be dismissed, and there is this comfort

that the petitioner may file another petition, and having now
two years to his eredit in Nova Scotia, if that has been the case,
he will be in a better position to prove his change of domicile.

Warcor
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N.S. DryspavLy

8.C. establish in order that the petitioner may be considered domiciled

The question here is what it is necessary to

Warcon . . E ot z
v on the subject I find in a decision of the question by the late Sir

WALOTE. William Ritehie in Wadsworth v. McCord, 12 Can. 8.C.R. 466.

in Nova Scotin.  The most elaborate and satisfactory decision

Drosdale 4o Paking the various authorities reviewed and colleeted by that
learned Chief Justice as a guide on the status of the petitioner
as to domicile at the time of the presentation in the Divoree
Court here of the petition in this case, Imay say that I quite
agree with the conclusion arrived at by the learned Judge in
the Divoree Court.  There really were no faets presented worthy
of consideration as tending to prove a change of domicile except
the statement made by the petitioner in his afliidavit as to his
intentions in coming to Halifax to reside. It is elear that there
must be established both residence here as a home and intention.
There is really nothing presented here to establish domieile in
Halifax but the petitioner’s intention.  This could not avail him
at the trial beeause he eannot himself be a witness,  But assuming
at this stage his affidavit can be considered there is practieally
nothing before us but his intention other than what is quite
consistent with a temporary home,  As to residence with a
view to establish a change of domicile it has alwavs bheen con-
sidered that length of time will not alone do it.  Intention alone
will not do, but the two taken together may work a ehange

I cannot find anything in the case as presented that inomy
opinion justifies any interference with the conclusion arrived at
below,

I would dismiss the appeal.

Sir Charles Sk Cuarees Towssuexp, Cul), concurred with Granaw,
Townshend, C.J
J

,and Dryspave, J.

Russern and LoxGrey, JJ., dissented.

Appeal dismissed,

ALTA. PRICE v. INTERNATIONAL HARVESTER CO,
s.C. Wherta Supreme Court, Walsh, J. May 5. 1015

1 DaMAGES (S 1T P 1833 —DEFECTIVE  INSTALLATION OF RISULK - Loss
OF CROP—REMOTENESS
I'he destruction of a erop resulting from the

becanse of physical disability o

delay in harvesting it
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Acrion for damages for injuries sustained

G. H. Ross, K.C., and J. T. Shaw, for plaintiff
A, H. Clarke, K.C., and F. N. Albright, for defendant

Warsi, J.:— This action was tricd by me with a jury. The
plaintiff bought a binder from the defendant, which, according
to the findings of the jury, was not properly set up by the de
fendant, upon whom that duty rested.  As a result of this, when
the plaintift started to use the machine, he was thrown from it
sustaining injuries which prevented him, for about a month,
from doing any work.,  Amongst other items of damage elaimed
by him, is one for the partial destruetion of his erop. e
was starting to cut it when this aceident ocenrred, and he says
that but for it he could have cut it all.  He did what he could to
get others to eut it but did not entively suceeed.  His brothers
Jid ent some of it, but a ill‘\\_‘. snow storm whieh eanu up, atter
the time when, but for his accident, he would have had it all
cut, made it impossible to save the rvest. I reserved for con
sideration the question as to whether or not his damages under

this head a

¢ recoverable. 1 submitted to the jury a question
as to the amount of the damage sustained from this eause by the
plaintiff under instrucetions which direeted them to take into
weeount the weather uneertainties, the possibility of the plain-
tff, by proper exertions being able to have saved all or more of
the erop than he did, and sueh other guestions along these lines

as appeared to me to enter into the matter. T found in

answer to this question that the plaintifft had sustained damag
on this count to the amount of $1,062.61, 1 must now deeide
whether or not the plaintiff is entitled to this sum in addition
to the amounts awarded him by the jury

The defendant contends that this damage is too remote for
recovery,  Ever sinee Hadlew v, Barendale, 23 1. Ex, 179, the
rule has been that the damages recoverable in such an action
as this are those which arvise naturally and dirveetly from the
breach of contraet or such as the parties might reasonably have
expected to vesult from it. It is difficult for me to think that
the parties ever contemplated the possibility of such a thing

happening as has happened here. 1f they did they would un
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j ALTA. doubtedly  recognize the element of personal danger to the
A S.C plaintiff in it but it does not seem reasonable to think that they
P would expeet that his erop would be damaged in consequence
r if the plaintift was disabled.  The natural thing to expeet would
INTER . "
wartosan  be that it would be eut by another man. That, however, is a
HARVESTER
to B > .
it I think is the other branch of the rule, that is whether or not
Walsh, J,

most unsatisfactory test to apply to this case. The proper one,

this damage flows as it is put by Lord Herschell in The Argen
fine, 14 AC 519, at 523, “dirveetly and naturally or in the
ordinary course of things from the wrongful aet,”

The physical disability of the plaintifft was a direet result of
this aeeident. That made it impossible for him to personally
harvest his erop as he otherwise would have done.  The natural
and ordinary thing for him to do under these cirenmstances was
to hire some one to do his work for him. 1f he had been able
to save his erop in this way his only damage under this head
would have been the expense of it to him, beyond that which he
would have been under if he had not been disabled. That ex
pense he could have recovered from the defendant, for it would
have been ineurred as a necessary result of the defendant’s
wrongful act, As a matter of faet he is recovering under the
verdiet of the jury the amount actually paid by him for wages
in the harvesting of that part of the ecrop which was saved and
as to that there is no objection.s But the elaim for the erop that
was destroyed is carrying the matter a step further. This loss
certainly grew out of the cause of action, but that is not the
whole question. Did it naturally or immediately rvesult from it
or did it grow out of some intervening ecause such as the in-
ability of the plaintiff to secure the needed help?

Cockburn, C.1., in Hobbs v. London and South Western Rail
way Co., LR 10 Q.B. 111, at 117, says:

You must have something immediately flowing out of the breach of
contract complained of, something immediately connected with it and not
merely connected with it throngh a series of eauses intervening between

the immediate consequence of the breach of contract and the d

injury complained of

This same idea of intervening causes runs through all the

cases. In volume 10 of Halsbury's Laws of England, at page
319, it is stated that it is only when damages are not the proxi-
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mate or immediate result of the act complained of but of some
intervening cause that they ave properly deseribed as too
remote

The vague rule which governs the matter has been deseribed
by Bramwell, B., as something like having to draw a line be-
tween night and day, there being a great duration of twilight
when it is neither night or day, and a very apt deseription it is
Applying it to the faets of this case in the light of many auth
orities which 1 have read with great carve, I am reluetantly foreed

to the conclusion that these dams

ges are too remote for recovery
innsmuch as they were neither reasonably within the contem
plation of the parties as a likely result of the hreach of the con
tract, nor are they the immediate and natural consequence of
the defendant’s failure to properly set up the maching

In reaching this conclusion T am following the view to which
I gave effeet in Walton v, Ferguson, 19 D.L R. 816. The breach
there complained of was the complete failure to supply the
machine eontracted for so that the work intended to be done
with it was left undone entirely, while here the breach was the
failure to deliver in fit econdition so that a part of the contem
plated work was as a result not done The same rule governs
both cases and T do not think that any distinetion can be mads

between them in the application of it

Judgment accordingly

FERRIE v. MEIKLE.

Saskatchewan Supreme Court, Haultain, C.J., Newlands, and McK /
Varch 20, 1915

1. Sare (§ T1T D—75)—RI1GHTS OF BONA FIDE PURCHASERS —INVALID REGI
TRATION OF LIEN NOTE

A purchaser in good faith for valuable consideration obtains title to
the chattel which was the subjeet of the sale although he had notiee
that the seller had given a lien note at the time that such seller bought
the chattel, if such lien note was not registered as required by the
Conditional Sales Act, Sask., which provides that the seller shall not b
permitted to set up a right of property or right of possession under the
unregistered lien note as against the sub-purchaser from the party to
whom he gave possession under a conditional sale

[Maffatt v. Coulson, 19 U.C.Q.B. 311; Roff v. Krecker, 8 Man. L.R
230, applied.]

ArreaL from a judgment of the trial Judge in an action for
the conversion of horses
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(. AW, Braithwaite, for appellant.
B. D. Hogarth, for respondents,

The judgment of the Court was delivered by

Newranos, J.:—~This is an action for the conversion of two
horses by defendants.  The defendant, John Meikle, took the
horses in question out of the possession of the plaintiff by virtue
of two lien notes, one for each horse, and he sold them to the de-
fendant, Perey G. Meikle, and at the commencement of  this
action they were in the possession of the latter though he sold
them before the trinl.  The lien notes in question contained no
proper deseription of the horses and were not registered as re-
quired by the Act respeeting lien notes.  The plaintiff at the
time he or his partner bought the horses had notice of the existence
of John Meikle's lien, and the trial Judge found that having
notice of the lien, he was not a purchaser in good faith within
the meaning of the above Aet. He ecites as authority for this
proposition King v. Kuhn, 4 Man. L.R. 413, As this case was
over-ruled by the Court of Queen’s Beneh in Manitoba sitting
en bane in Rofl v. Kreeker, 8 Man. L.R. 230, it is not now any
authority for the proposition mentioned. In Roff v. Krecker, Taylor,
)., reviews all the authorities both in England and Ontario,
upon statutes using similar language. At p. 239 he says:

If the mortgage was taken for a fair consideration, and not for a collu-
sive purpose, the plaintiff is undoubtedly under the ruling of Robinson, C.J.,
in Maffatt v. Coulson (19 U.C.Q.B. 341) a mortgagee in good faith. It was
said in Vane v, Vane, LR, S, Ch. 383, 309, a bona fide purchaser means “that

the purchaser should be really a purchaser and not merely a donee taking

1 ift under the form of a purchase.” Tt us to me that under the authori-
1 faith for valuable consideration
his having had notice of the defendant’s prior but unfiled mortgage is not

material, and he is entitled to the proteetion of the statute

ties, the plaintiff being a purchaser in

It is not disputed in this case that the plaintifi or his partner
actually bought the horses in question from Kane, to whom
defendant, John Meikle, had sold them, and paid valuable con-
sideration for them.

Now, as plaintifi was a purchaser in good faith for valuable
consideration is he protected by the Aet? The Aet respecting
lien notes differs from the Aet respeeting chattel mortgages in
that the latter Aet makes void against the subsequent purchaser
the unregistered chattel mortgage, while the former Act provides
that the seller shall not be permitted to set up any such right of
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property or right of possession as against the purchaser unless
the lien note is registered. 1 do not see that the different wording
of these two statutes makes any material difference in their effect,
The defendants in this case ean only justify the taking and keeping
of the horses in question under the lien notes and if they eannot
set up this defence against the plaintiff on account of the notes
not being registered, then they have no defenee to the plaintifi’s
action, and the effeet is the same as if the statute had rendered
the notes void,

I am therefore of the opinion that the plaintiff was a pur-
chaser in good faith for valuable consideration of the horses in
question and that defendants have no defence to his action

Plaintiff is therefore entitled to recover and the appeal should
therefore be allowed with costs

As the horses have been sold by defendants plaintiff should
have judgment for their value, which 1 would fix at 8225 and
in addition 825 damages together with the costs of the trial

and of the appeal

{ ppeal allow
PAITSON v. ROWAN
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(OSTS §1 R} SECURITY  roR—Dotnrr Actions SUTTS  AGAINST
PRINCIPAL "
A plaintitt whe has taken actio FECOVE g
the maker of a promissory note g ¢ price of i

not be ordered to give security | under Allw Rule 9 1
v ofuture action pinst the undise I prineipals of the mal i
the note for the price of the chatte s nd act hein '

| Cas v, | 1 IS C.LLL 765 Bru
141, referred to. Compare Ontario Rule

Arrear from an order of the Master refusing seeuvity for
COsts
{. B. Hogy, tor plaintiff

W. 8. Morris, for defendants

STUART, o This is an appeal of the defendants from an
order of the Master refusing security for costs, The appliea
tion was based upon R. number 9 (¢) of the rules in regard to

costs which says that:
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Security for costs may be ordered . .. where the plaintiff has
brought another action or proceeding for the same cause which is pending
in Alberta or in any other jurisdietion,

This rule is copied from R. 373 (¢) of the Ontario Rules,
1913,

It appears that the plaintift had begun an action against one
Murphy upon two promissory notes which were given for the
price of an automobile and had ‘recovered judgment thereon.
During the course of that action it appears that the plaintifit had
discovered eireumstances which led him to believe that in pur-
chasing the automobile Murphy was acting as agent for the
present defendants, and not having reecived satisfaction of his
y

judgment against Murphy the plaintiff now seeks to recover the

price of the automobile from these defendants as being undis-
closed principals.

It is contended that the rule as to seeurity for ecosts above
quoted applies in such a ease, but with this I am unable to agree.
A referenee to Dean . Lamprey, 2 Ch, Ch, (Ont.) 202, shews
that the rule is an old one in Ontario originating in a statute
of 1867,

In Holmested and Langton, 4th ed., p. 880, the cases are col-
lected which bear upon the rule. In every one of them the
second action was against the same defendant or his representa-
tives and sowe of the eases, particularvly Caswell v, Murray, 18
76, and Brunsden v, Humphrey, 14 Q.B.D. 141, shew how
narrowly the rule is construed. In the latter case an aetion for

damages to the plaintifi’s eab due to a collision was held to he
based on a different cause of aetion from the cause of action
where damages were afterwards sought for an injury to the
plaintift s person suffered by reason of the same collision.

In the present case Murphy’s obligation to pay and his fail-
ure to do so was certainly a different cause of aetion from the
present defendants” obligation to pay, if there is one, and then

failure to do so. The appeal is dismissed with costs.

Appeal dismissed.
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DUTKA v. BANKHEAD MINES Ltd.

Alberta Supreme Court, Harvey, C.J., Scolt, and Beck, JJ

1. Master  AND  SERVANT (§ V—340)—WORKMEN'S  coMPENSATION —RE-
DEMPTION OF WEEKLY PAYMENTS —MODE OF ASCERTAINMENT
In estimating the total amount of compensation to be awarded
redemption of future weekly payments under the Workmen's Com-
pensation Aet, the umount should be based on the state of health o ]
the probable expectation of life of the injured person at the time of e
enquiry on the application for redemption, without any deduction of
the antecedent payments, though agreed upon by counsel of the e
spective parties
[Vietor Mills, Ltd. v. Shackleton, [1912] 1 K. B, 22, followed. |
ArrEaL from the judgment of Carpenter, D.CJ).
L. H. Fenerty, for appellant.
0. M. Biggar, K.C., for respondent.

The judgment of the Court was delivered by

Beck, J.:—This is an appeal from the award of his Honour
Judge Carpenter, under the Workmen's Compensation Aet, dated
February 24, 1915.

On December 26, 1912, un award was made for the payment
by the respondents to the applicant for $6 a week as compensation
for personal injuries.  Payment was made accordingly up to Feb-
ruary 28, 1914.

About this time the solicitor for the applicant came to an
agreement with the respondent for the payment of a lump sum
of $729.65 in redemption of the future weekly payments, but an
application to have the agreement registered under the Aet was
refused

On January 5, 1915, the respondent applied to the District
Court Judge to have the amount required to redeem their liability
for payment of the weekly compensation fixed by the Distriet
Court Judge. It is from his award on the latter application
that the present appeal is taken.

The learned Judge fixed the amount to be paid in redemption

at the sum of $729.65, the amount fixed by the solicitors’ agree-
ment less the sum of $364, part of which has been paid up to the
date of the agreement and part of which hasbeen collected under
an execution in the meantime.

It is obvious that the learned Judge took the ineffective

agreement of the applicant’s solicitor made about a year pre-

1828 nak
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ALTA.  yigusly as the basis of his estimate of the proper sum to he paid

8.0 in redemption of the compensation.

In so doing he was undoubtedly wrong. In Vietor Mills,
Lid. v. Shackleton, [1912] 1 K.B. 22, the Court of Appeal held
that it was with reference to the moment of enquiry into the .

Drrga

"
Baxkuean
Mixes.
; amount of the redemption money for the then future payments
bk,

of the compensation that the condition and eircumstances of the

injured person must be considered.  The reason for this is made
quite clear by all the Judges of the Court.  Farwell, L.J., said:

The County Court Judge has to ascertain the redemption value or in
other words the purehase price of a fixed annual amount, the amount as the
and then the Judge has to find something by which to multiply
it. He considers the probability of recovery, but it must be six months
after the aceident, 2o that the injury is apparently likely to be permanent;
but it may not be. The Judge therefore considers the probability of the
man's being able to work again, either wholly or partially. He must
consider the man's age and his state of health, so as to ascertain his ex-
wion of life. What the employe: Iready paid appears to me to
absolutely irrelevant.  The aceident was in 1906, The award was in
January, 1911, Supposing there had been redemption in 1906, there would
wunt of the award,

sum awarded

« have

have been five years more by which to multiply the :
having regard to the expectation of life; but now he has to consider the

expectation of life as from January, 1911 I fail to see what the antecedent
payments, or what would have been the sum for redemption five years ago,
have got to do with it

The matter should be referred back for the ascertainment
of the amount to be paid for redemption on the principle above
indicated.

The appellant should have his costs of the appeal and there
should be an order for restitution of the amount of the costs
awarded below to the respondents and paid to them by the
appellant.

Appeal allowed.

MAN. NORTH WYOMING v. BUTLER.
K Manitoba King's Bench, Galt, J. March 27, 1915
K. IR
1. Corroramions AN compantes (§ VITC876) — FORFIGN LAND COMPANY
Action py—Sepcrrie pErRrorMANCE— LS 1013, pare 4, on. 35.

A foreign corporation not licensed to hold lands within Manitoba
under RS 1013, P IV, cannot maintain an action in that provinee
for specific performance of an agreement to exchange lands in the
foreign jurisdiction for lands in Manitoba; the action may be dismissed
on a summary application under Manitoba Rule 639,

[Empive Cream Separator Co. v. Maritime Dairy Co., 38 N.B.R. 300,
followed;  Euclid Avenue Trusts Co. v. Hohs, 240 O.L.R. 447, distin-
guished. |
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ArpeaL from an order of a Co.C.J., dismissing an application.

W. P. Fillmore, for appellant.

W. €. Hamilton, for respondent

Ganr, J This is an appeal from an order made by His
Honour Judge Locke, dismissing an application on hehalf of the
defendants for a stay of proceedings.  The application is based
upon an allegation that the plaintifi is a foreign corporation
which has not obtained a license within Manitoba, and is there-
fore disentitled to acquire or hold the lands in question.  The
plaintifis are a company incorporated under the laws of the
State of Wyoming, one of the United States of Ameriea;  the
defendants reside in the State of Nebraska, but own certain
lands in Manitoba

The statement of claim alleges that under a series of agree-
ments, concluded in January, 1914, the defendants agreed to
purchase from the plaintiff certain lands in the State of Wyoming
and to pay therefor the price or sum of $48,000, part thereof
833,200 to be paid in money to be seeured by a mortgage back
to the plaintifis on the Wyoming lands, and the balance $14,800,
by the defendants giving to the plaintiffs in exchange certain
lands in the Provinee of Manitoba, containing 400 acres or there-
abouts.  The plaintifis elaim specific performance of the said
agreement and possession ol the said Canadian lands, ete

The defendants deny ]vl’:u'lln:l“\' all the :|||<‘L':Hlllll~ in the

99

statement of elaim, and they say (par. 22
The plaintiff is a forcign corporation and has not obtained a license in
R.SAL 1913, and is not eapable of

holding or acquiring land in this province or of maintaining this action

this provinee required by Part 4, ¢h

On February 8, 1915, a notice of motion was served by the
defendants upon the plaintifi: for an order that all proceedings

herein be red on the ground, amongst others, that the plaintiff

company has not obtained a license in this provinee as required
by Part 4, ¢h. 35, R.S.M. 1913,

The only affidavit filed in support of the motion is one by

William Parker Fillmore, a member of the firm of defendants’
solicitors,  He states

Fhat T have searched at the office of the Provineial Secretary for the
Provinee of Manitoba, and 1 find and say that the plaintiff has not obtained
1 license in this provinee as required by Part 4 of eh. 35, R.S.\L 1013

3. That the plaintiff company is a foreign corporation within the
meaning of the said Aet,
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In answer to the motion an affidavit by William Tracy Alden,
secretary of the plaintiff company, was read, in which he says:—

2. The plaintiffl company has not carried on in Manitoba any part of
its business. This action is not brought in respect of any contract made
in whole or in part within Manitoba in the course of or in connection with
business earried on contrary to see. 118 of the Companies Aet.

The plaintifi company apparently takes the position that so
long as it cannot be proved to be carrying on business within
Manitoba it does not require a license; but sec. 119 of the Act
provides that:—

No company, corporation or other institution not incorporated under
the provisions of the statutes of this provinee shall be capable of taking,
holding or aequiring any real estate within this provinee unless under
license issned under any statute of this provinee in that behalf.

It is quite manifest from the material before me which was
also before the County Court Judge that the plaintiff company
has not taken out a license. It is also clear from the statement
of claim that it asks the Court’s assistance to enable it to acquire
and hold real estate in Manitoba. The plaintiff has no locus
standi for any such purpose.

The notice of motion which was served upon the plaintifi’s
solicitor is dated February 8, 1915, and it distinetly points out
the objection in question. Ample time has elapsed within which
the plaintifi might have removed the objection by discontinuing
the action, procuring a license, and starting afresh, but it has
not done so. The question is whether the defendant is entitled,
upon a summary application, to an order staying the action,
pursuant to his original notice of motion, or dismissing it, as he
now asks in his notice of appeal, and subsequent notice of motion.

Mr. Hamilton, in supporting the order, relied strongly on the
ease of Euclid Ave. Trusts Co. v. Hohs, 23 O.L.R. 377, affirmed
in appeal, 24 O.L.R. #47. There the action was brought for
possession of certain lands in the City of Toronto, upon a mort-
gage made by the defendants, and it appeared that the plaintiffs
were a banking corporation and were not authorized to take
security beyond the State. It was therefore argued that the
mortgage was void. A further point was taken that the plaintiffs
had not taken out a license to do business in Ontario until after
the date of the mortgage and after action brought. In delivering
the judgment of the Divisional Court, Clute, J., says, at p. 387 :—
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The general rule as to the power of a corporation to hold land is stated
in 10 Cye. 1133 as follow The limitations imposed by the principles of the
common and the statute law upon the power of corporations to hold land
as elsewhere expla
of extensive application now to be considered, which is that although a
corporation may be disabled or forbidden from holding land at all, or from
holding land except for particular purposes, or from holding land bheyond
a preseribed limit, yet if it does hold land in the face of such disabilitios or
prohibitions, its title will be good except as against the State alone, and that
it will be deemed to have a good title until its title is invalidated in a direet
proceeding instituted by the State for that purpose.”” On p. 1135, it is said
“This prineiple has no application where the corporation is seeking aid of
a court of justice to enable it to acquire lands which it has no power to
acquire and hold. Here the principle is that a court of justice will not aid

ed in this article, are greatly modified by a prineiple

a corporation to do that which is impliedly forbidden by its charter or by
the law."”
It will be observed in the present ease that the plaintiffs do not ask to

have their title perfected; they claim to have a good title as against all

persons excepting the Crown by office found; and what they ask is pos-

Session

Here the plaintifi company is seeking the aid of our Court to
enable it to acquire lands which it has no power to acquire or
hold in contravention of the statute law of the provinee.

It was also argued on behalf of the plaintiff that this defence
based upon non-compliance with the Companies Aet, could not
be taken advantage of on a summary application, but must go
down to trial. This question came pointedly hefore the Supreme
Court of New Brunswick in the Empire Cream Separator Co. v.
Maritime Dairy Co., 38 N.B.R. 309, where it was held that a
writ of summons issued by an unlicensed extra-provineial cor-
poration on a contract made in part within New Brunswick
contrary to sees, 12 and 18 of the Aet respecting the imposition
of certain taxes on certain incorporated companies and associa-
tions may be set aside on summary application. It would seem
a hardship that a defendant should be compelled to litigate an
action down to tri:

, with the usual expensive examinations for
discovery or commissions to take evidence in the United States,
and counsel fees at trial, when there exists an objection to the
plaintifi’s right of action clearly defined and not open to disputa-
tious evidence.

Our r. 639 provides that:—

Any party to an action may at any stage thereof apply to the court or
a judge for such order as he may, upon any admissions of fact in the pleadings,
or in the examination of any other party, be entitled to; and it shall not
be necessary to wait for the determination of any other question between
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the parties; or he may so apply where the only evidence consists of docu-
d such affidavits as are necessary to prove their execution or
cumination; or he may so
is necessary so far only as

ments
identity without the necessity of any er
apply where infants are concerned, and evidene
they are concerned for the purpose of proving facts which are not disputed.

I think the language of our rule is wide enough to enable the
Court or a Judge to give the defendants summary relief from an
action which the plaintifi had no right to bring.
sons, the defendants’ appeal is allowed and the

For these re:
action dismissed with costs, including the costs of this appeal.
Appeal allowed.

REX v. COADY.

/.. Graham, E.J.,
L1015,

Nova Neotia Supreme Court, Niv Charles Townshewd. €

and Russell, Longley and Drysdale, JJ

Janwary

1. Justick oF THE PEACE (§ 1TT—13)—Jurispicrion—N. .8, TEMPERANCE AcT.
Two justices of the peace appointed for the entire county and holding
a session at the police office established in an incorporated town within
the county under the Towns Incorporation Act, N.8., have concurrent
jurisdiction with the stipendiary magistrate of the town to try a charge
of selling intoxieating liquor in contravention of the Nova Scotia Tem-
perance Act, 1910,
|R. v. Giovenetti, 5 Can. Cr, Cas. 157, 34 N.S.R. 505, referred to.)

Areear from a judgment of a County Court Judge.
D. MeNeil, K.C., for appellant,
W. F. O0'Connor, K.C'., for respondent.

The judgment of the Court was delivered by

The question raised by this appeal is whether
Temperance Aet, 1910
(ch. 2 of 1910), to two justices of the peace to try an information

RusseLy, J.
the jurisdiction is given by the N.S.

for violation of the Aet within the town of Inverness, which
was incorporated under the provisions of the Towns Incorporation
Act. In the case of Rex v. Giovanetti, 5 Can. Cr, Cas. 157, 34
N.S.R. 505, it was held that a county stipendiary could conviet
for such offences in the town of Sydney, there being no exelusive
jurisdiction given to the stipendiary for the town, as had been
contended in that ease. The Act relating to the appointment
of stipendiary magistrates, ch. 33, RS.N.S., was afterwards
amended by ch. 11 of the Aets of 1905 by substituting the word
“municipality " for “county,” so that the stipendiary magistrates
should thereafter be appointed not for counties but for muni-
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cipalities, but no such amendment was made with reference to
justices of the peace. They still continue to be appointed for
counties as they have always heen,

The N.8. Temperance Aet, 1910, enaects, see. 35, that any
prosecution under the Act (or *this part ) may be brought before
any magistrate having jurisdiction where the offence was com-
mitted, and “magistrate” is by sece. 2 (d) defined to mean a
“stipendiary magistrate or two justices of the peace

It is contended that exclusive jurisdiction is conferred upon
the town stipendiary by see. 233 of the Towns Incorporation
Act, which provides that there shall be in the town a police office
to be established by the town couneil “where all police husiness
of the town shall be transacted,” and (see. 234) the stipendiary
magistrate is required to attend there daily or at such times
as are necessary for the disposal of business, ete,

I do not think that these words are apt for the purpose of
conferring an exclusive jurisdiction. The only question that
could be raised under the seetion would be what 1 should ineline
to consider a very frivolous one, whether it was obligatory upon
the justices to hold their court in the town office or whether this
requirement was in some way limited to some particular kinds
of business, or whether it was not merely directory.  In any case,
the words obviously refer to the place where the business is to be
transacted and not to the funetionaries by whom the jurisdietion
is to be exercised.

For these reasons I think that the conviction was valid and
must be affirmed.

Conviction affirmed

IRWIN v. CAMPBELL.

Supreme Court of Canada, Nir Charvles Fitzpatrick, . i I
Duff, and Anglin, JJ. May 18, 1915

Lo Lasprorn Axp texant (§ HTEA—47 PAYMENT FOR BUILDINGS— Mo
OF VALUATION

Covenants contained in separate leases on adjoining lots providing

the payment for the improvements thereon by tle ]

piration of each lease, in an amount ascertained by valuators, does not

n the ex

authorize a valuation of the improvements on the several lots as an
entirety, but the value must be ascertained of the improvements on
each lot separately,

[Campbell v, Trwin, 32 OLR. reversed.)
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2. ARBITRATION  (§ HHT—16) —NVALIDTY 0F AWARD—IMPROPER VALUATION.

An award by valuators, defeetive because based on a valuation of
several lots as an entirety instead of ascertaining the value on each
lot separately, does not warrant a dismissal of the action, but that
the same or other valuators should be appointed to ascertain the value
in @ proper manner,

| Cameron v, Cuddy, 13 DL 757, 11914 AC, 631, followed ; Camp
bell v, Irwin, 32 OL.R. 48, reversed. |

Arrear from a deeision of the Appellate Division of the Sup-
reme Court of Ontario, 32 O.L.R. 458,

Rowell, K.C., and George Kerr, for vespondent.

S Coarees Frezeargick .1 coneur with My, Jusrier
IDINGTON,

ImNaron, J. :—This is an action brought upon two covenants
in two separate leases of which respondent is the assignee, The
covenant in each was as follows:

And the lessor shall pay or cause to be paid to the lessee the amount
so found to be proper to be paid for the said buildings not less than two
months before the end of the then expiring term, and in the event of the
said valoe of the said buildings not being paid as aforesaid within the time

limited as aforesaid, or in the event of the lessor not having given six
month’s notice in writing as afo

said of his desire that no further term
should be granted, and of the lessee having given, five months’ previous to
the end of the term hereby granted, notiee

in writing of his desire that
such further term should be granted, it is hereby agreed that the lessee
shall be entitled to a renewal of the lease of the said premises for a fur
ther term of twenty-one years to be computed from the expiry of the
previous term, at the annual rent which shall have been ascertained by
the valuators as afore

vid as the proper sum to be paid as the ground
vent of the said premises for the following term of twenty-or
such term should be granted.

vears, if

Each lease had provided by what preceded said covenant
that the lessor might give notice of his desire instead of re-
newal of lease to terminate at the end of the term the relation-
ship of landlord and tenant and then the value of the build-
ings on the property leased should be valued by a hoard of
valuators. It is in respeet of such value of buildings to be so
determined that the foregoing covenant was entered into.

Due notice was given under each of said leases by appellant,
the representative of the estate of the original lessor, and a
hoard was duly constituted under each lease. That board was
composed of the same men in each case, but the proceedings to
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constitute the hoard had of necessity to be separate and inde-
.
pendent.
The lessor held each pareel covered by said leases under

Jeases from two different estates and his leases had  similar

though not identical provisions relative to the termination there-
of and of repayment for buildings. Every consideration, there
fore, bearing upon the questions involved herein, required that
though the board might be composed of the same men yet the
proceedings under each lease here in question should have been

carvefully preserved independent of each other.

By some remarkable oversight this was not done by the
hoard of valuators, but an award was made by them that treated
these separate properties, independent in origin and the per
sonalities coneerned therein, as if they had always been one
whole.  And one sum of $35.000 was found by said award.

It so happened that at the time when it beeame necessary
to proceed, the persons interested as lessor and lessee respeetively
of each were the same. But that was not any justification fo
departing from the frame of the separate notices and other pro
ceedings separating what the board (or vather boards composed
of same men) were constituted to determine.  Had they found
separate values and sums due in respeet of the buildings upon
cach pareel and then added them together there might, seeing
the party to pay and the party to reecive were same, have heen
no insurmountable objeetion to the award.

But as it stands there clearly was on the face of it no separate
valuation upon which the covenant could operate and an action
thereon be founded.  And the evidenee adduced at the trial of
this action puts beyond doubt not only the faet that there was
none, but also that the valuators entirely misconceived their
duty in the premises.

It seems they had from the beginning so misconceived the
purpose of their appointment that they opened their proeeedings
on the assumption that they were arbitrators and as such had to
hear evidence and determine aceordingly. They were, after a
remonstrance by appellant’s ecounsel and diseussion of an hour
or two, persuaded that such was not the case and that they must
act as valuators only,

CAMPBLLL
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Oune if not more of them fraukly admitted he was not quali-
fied by personal knowledge to discharge such duty. Explana-
tions were given them that they had a right to become informed

. in sueh a way as they deemed best.

In the course of this discussion they and others concerned
allege that the counsel who had appeared for appellant to ex-
vlain that they must act as valuators and not as arbitrators, led
them to believe they could award a lump sum including both the
buildings held under each lease.  Even if that were so it can-
not bind appellant. e denies this so alleged, and adds he had
no authority to do any such thing. And in this latter regard he
stands uneontradiceted,

No attempt is made to prove such authority, but it is argued
he was counsel for the appellant and henee must be held to have
had implied authority.

Inasmuch as there was no trial, no judicial proceedings, in
which counsel could aet as such, the argument seems idle, And
even if there had been such a judicial proceeding, counsel could
have no implied authority to do any such thing. If it were a mere
matter of procedure in such a case counsel might have been held
to have implied’ authority relative to the seope thereof. But
it is not matter of procedure. It is a most material substantive
right appellant had to be dealt with upon the lines laid down in
each of the separate notices under and pursnant to which the
valuators were bound to act. They had no power beyond. Nor
could they have acquired it except by some binding agreement
hetween the parties fixing or blending into a new consolidated
covenant the two independent covenants and the rights arising
thereunder.

All this seems so elear as matter of law that I do not think
the board correctly understood what counsel said and what they
were about or they would at onee have insisted upon his filing
with them a consent by appellant to such a departure from the
terms of their two respeetive appointments.

The advantages for the appellant in keeping the two things
separate were so obvious that I cannot impute to any lawyer aet-
ing for the appellant his intentionally surrendering such ad-

vantage.
.
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The buildings had been erceted under a system of leasing
such as adopted and were the separate results of different leases
and rights in relation thereto.  The buildings had not, as 1 un
derstand it, been all built at the same time.  But by reason of
being on adjoining lands they were made in faet to form and to
be used as a whole. That was a mere aceident which so long as
held by same party might seeure a more profitable use than if
kept separate. That advantage the oceupying tenant could
rightfully enjoy during the concurrence of the terms and do no
injury to the lessor.  But at or within a few days of the end ot
each of the terms, which were approximately but not identically
the same, the appellant’s right in one of these pareels ceased
All she could ask from her landlord was to be compensated for
the buildings thereon without any such advantage or augmented
value incidentally flowing from such antecedent coneurrence

I1f, as suggested or hinted at in argument, she by some one
clse’s stupidity, escaped the observation of this. and gained
thereby, we have nothing to do thervewith.

Again there was an agreement come to during the proceed
ings and reduced to writing whereby the valuators were fully
relieved from the burden of the other part of the inguiry for
which they were appointed and by which they were to determina
what would be a proper rental in case of rencwal,

If there had as alleged been in faet any further waiver o
limitation of the duties to be discharged by the board it in all
probability would have formed part of that writing. But it
did not.

And the insurmountable reply of the appellant to the re
spondent and to the members of the board is that the written
award does not in its recitals pretend to allege any such thing
as now set up but proeeeds on the original notices: if that is what
it means.

But does it mean that? Indeed it reads or may be read as if
founded only upon one notice, If that was what was present tao
the valuators” minds and they in truth had forgotten that there
were two different sets of notices and appointments then the
whole business has miscarried. In that event clearly there have

not heen any such valuations as the appointing notices required
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In any way one can look at it there seems no escape from the
conelusion that there never was such a valuation and finding
within the requirements of either covenant as to entitle a re-
covery thereon.

Such a finding and valuation is a condition precedent to the
covenant having any operative effeet herein unless alternatively
in the way I ain about to point out as applicable to such a fail-
ure of purpose as is apparent.

I need not therefore enter upon the undesivable features of
the case as presented and argued at length. 1 may be permitted.
however, to point out that this is the third or fourth ease where
we have recently had to consider the duties of valuators, and this
is not the first in which suspicions were cast, in argument, upon
the manner of condueting the proceedings arvising from indis-
erction on the part of some of those concerned therein.

It is unpleasant to have to deal with such features. To pal-
liate or exeuse them tends to lead others to go and do likewise
and to needlessly fix blame upon any one by pointing out where
in he has been indisereet is not desirable. 1, therefore, abstain
from saying more than is prompted by what the experience of
what has transpired in other cases as well as herein and that is
that valuators should not listen to one party, or any one aeting
on his behalf or under him, unless the other is present or is
consenting thereto, and it would be safer to keep away from hav
ing anything to do with either of such parties pending the in.
quiry and until the award is signed or otherwise openly declared
to both parties.

And when valuators are sworn as they were here, I submit,
with great respeet, none of them can properly be treated as
managing or aeting for him who has appointed him or them.

This appeal should be allowed without costs to cither party
throughont exeept the costs of the proceedings up to trial so
far as same usefully served the purpose of presenting f»lnintiﬂ"x
claim.

But instead of dismissing the aection the judgment should
he so framed, in aceordance with the principle proeceeded upon
by the Judicial Committee of the Privy Council in the case of
Cameron v. Cuddy, 13 D.LR. 757, as to have the value of the
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buildings in question under cach lease determined by a referee CAN.
to be named by this Court or by the Court below, unless the par- 8.0
ties desire that the same board as originally constituted should S

proceed to do so.
CAMPEELL
It seems to me having regard to the faets in said case the —

1 &t '

aragraph therein, at p. 3, covers this, as follows:
g

When an arbitration for any reason becomes abortive it is the duty of
« Court of law, in working out a contract of which such an arbitration is
part of the practical machinery, to supply the defeet which has oceurved

ve of & Court in such circumstances and it is its duty to

It is the privileg
come to the assistance of parties by the removal of the impasse and the

extrieation of their rights. This rule is in truth founded upon the soundest
principle, it is practical in its character, and it furnishes by an appeal to
a Court of justice the means of working out and of preventing the defeat
of bargains between parties It is unnecessary to cite anthority on the
Lord Watson in Hamiyn & (% Tal

subject, but the judgment
Distillery, |1894] A.C, 202, might be referred te

That case in which this language is used is alleged to have
involved an arbitration and coneeivably a distinetion may be

drawn between a valuation by arbitrators and by valuators.

But the language quoted seems applicable in prineiple, especi-
ally when regard is had to the very involved contraet before
them in that ease and to the faet that it was a case of valuation
that was in question therein though those to value were desig-
nated arbitrators.

In that case apparently their Lordships assumed the party
coneerned might have had another remedy under the contract,

and so it seemed to some of us. In this ease the very “impasse™

seems to

from which the parties’ rights have “*to be extricatec
render it impossible within the words preceding and forming the
foundation of the covenants in the leases to find therein any 1«

medy and henee renders it more imperative than there that the

C'ourt must aet in order that justice be done.

)
1 The case cited in the above paragraph and much therein

suggests there was nothing more therein than the Court doing
| what is done every day in our law unless the arbitration is made
\ a condition precedent to the right of recovery. As T read their
‘ Lordships’ language which T quote, in light of the contract they

were dealing with, it means much more. It is, to repeat, the
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CAN. very “‘impasse’’ from which the parties’ rights have ““to be
q—c extricated’” that is the pith of the judgment.

The agreement filed reduces the question involved, in order
Trwin e E
v. that justice may be done, to one of ascertaining in a proper

CAMPEELL,

manner the respeetive values of the buildings in question in
Mington. 3 aneh 1case.

That being obtained the judgment finally should be for the
respondent for the aggregate value thereof with all the costs
of the reference if diveeted as T suggest and of entering judg-
ment on the result.

After writing foregoing I modified my opinion as to the dis-

position of ecosts. I agreed to the judgment delivered.

Patt, 3, Durr, J.:—This appeal should be allowed. It is necessary
in my view to eonsider only one point.

The action is brought upon two distinet covenants in two
separate leases.  Eaeh provides for the payment of the value of
the buildings on the land demised to be ascertained in a eertain
way. In neither case has that value been aseertained. In faet
there is one building, i.c., a building which is a physical unit
situated partly on the land demised by one lease and partly on
that demised by the other, and it is the value of this building as
a whole that has been ascertained. That sum cannot be re-
covered under either or both of the covenants for the simple
reason that both the obligations and the aceessory rights of
aection are distinet and independent. The obligation in each case
is to pay a sum ‘‘proper to be paid’’ in rvespeet of the buildings
on the land demised by the lease in which the covenant appears
which sum is to be ascertained by a valuation to be made in the
preseribed manner. There is no such valuation in respect of
buildings upon either parcel demised, and the condition thy
essential term that there shall be such a valuation is not purged
by the produetion of a valuation of such buildings plus some-
thing else.

The judgment at the trial was not really based upon these
covenants at all.  In substanee the learned trial Judge proceeded
on the view that the appellant was ““estopped’ from taking this
abjection that the covenants were separate. I think probably by
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this the learned trial Judge means that the appellants are os
topped by Millar’s conduct from denying the existenee of an
agreement to pay the amount of the valuation

I think the learned Judge himself holds that Millar never
intended to enter into such an agreement; and 1 think it does
not appear that Millar understood that the other parties thought
he was entering into such an agreement or that they in faet
thought so. If they had thought so and intended to rely upon
it. it is diffienlt to suppose that they would not have put the
agreement in writing. My strong impression is, and indeed |
think it is the proper conelusion, that My, Kerr thought the
conrse taken was strietly regular and the Appellate Division
has upheld his view. I think he was wrong and that this action
as framed fails

I sav nothing of the charge of misconduet exeept this: As
suming Mr. Garland's honesty to be unimpeachable he has him
self to thank for the suspicions which his conduet ronsed

It does not follow that the respondent should be dismissed
empty handed. T agrec with myv brother Tdington in thinking
that the prineiple of Cameron v. Cuddy, 13 DR, 757, applies

md T conenr in his proposal as to the disposition of the appeal

Davies and Axanix, JJ.. dissented

Appeal allowed with costs

WILLIAMS v. BLACK

Wanitohe K Reneh, Curvan, J. 15
SPECIFIC PpERVORMANCE (§TE 235 EXCHANGE OF 1ANDS —DEFECTIVE
TITLY VLAY IN PERFECTING Rt 1o REMEDY
A party seeking speecifie performance of an agreemer \
anee of lands is not entitled to the remedy if he delavs t perfect
ng of his title for an nunreasonable time
VENDOR AND PURCHASER (S 11T 20 DELAY IN MAKING TITLE—R1Gny
TO REPUDIATE CONTRACT ( O TIME

In the absence of a stipulat time of th f
traet, a delay of four months in perfecting title to 1 m
ible and will entitle the other party to repudiate tl ntraet
[Harris v 21 Can. S.C.R. 398 Wahe v, I* 5 15
Man, L.R. 2 ald v, Elder, 1 Gr, 525, referred to.]

Exinesci §VIA PAROL  EVIDENCE—IXDEFINITE  DESCRIPTION

OF LAND=STATUTE oF Fravns

Parol evidence is admissible to establish the deseription of
land otherwise indefinite under the requirements of the Statute of
Frands

[Caisley v, Stewart, 21 Man, LR, 341, followed. |

Iewi
Caveni

Doy, 1

Davies, 1
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4. SET-OFF AND COUNTERCLAIM  (§ 1 C-—10) —EXCHANGE OF LANDS — EN
FORCEMENTCOUNTERCLAIM FOR DAMAGES—IGnT 10,

An agreement for the exchange of lands is not unilateral, bt
mutually dependent-on reciprocal acts, which will disentitle a party
to counterclaim for damages if he is unable to carry out his part of
the contract by reason of a defeet in the title,

Acmion for specifie performance of an agreement for the ex-
change of lands.

untiff,
L. D, Smith, for defendant.

M. Hyman, for |

CURRAN, The plaintiff seeks speeifie performance of an
agreement in writing entered into between himself and the de-
fendant for the exchange of properties, in the words and figures
following :

Memorandum of agreement made this 4th day of Marveh, 1914, between
Joseph Williams of the City of Winnipeg, Provinee of Manitoba, Con

tractor,
of Man
Ihe party of the first part hereby «

arty of the fivst part; and Alexander Black, of Arnand, Provinee

Aarmer, party of the second part
s to sell and exchange and the

party of the second part to and exchange the following de

sevibed  property: House 192 Norwood, at and for the

price of seventyfive hundred dollars, t to encumbrances of thirty

one hundred dollars.  Party of the second part hereby agrees to give in

exchange the south-east quarter of section 2523 east, clear title for the
equity of the party of the first part in above deseribed house,  All ad

justments to be made to da

of this agreement,  (Signed)  Josern Wn
Liams,  (Signed) AL TL Brack

As to both signatures,  (Signed) Duseax Guenmist; or, in the
alternative, damages,

The defendant sets up the Statute of Frauds, repudiation of
the alleged agreement, laches disentitling the plaintiff to relief,
and counterelaim for damages for loss of erop and for injury
to the lands from noxious weeds.

The plaintiftt vegistered the agreement against the defend-
ant’s land, and the defendant now asks to have such registra-
tion vaecated.

The statement of ¢laim econtains no allegation that the plain-
tiff was at any time the owner of the lands he had agreed to give
defendant in exchange for the defendant’s farm. It mervely
alleges that the plaintiff at all material times has been and now
is willing and able to perform his part of the agreement. Per
haps this is a sufficient statement of the plaintifi’s position, hut
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Ex-* it seets to me that it is not.  However, no objecetion was taken MAN,
bt by the defendant upon this point, and | pass it by to consider ;\—n
;"‘I the main faets as proven and the law as applicable thereto, T ——
At the conclusion of the plaintifi’s case the defendant’s coun- v
. " Brack
ox sel asked for dismissal of the action, contending that the plain R
tiff” had not shewn that he had a good title to the Norwood pro Divon4
perty, and also that the agrecment, ex. 1, did not comply with
the Statute of Frauds, inasmuch as the deseription of the Nor
wood property was vague and indefinite and not such a deserip
an tion as was required by law. | noted the objeetion as to title,
de- but deelined at that stage of the proecedings to give effeet 1o it,
es as there eertainly was some evidenee of the plaintifi”s title, 1
allowed the plaintiff to give parvol evidenee of the legal deserip
Foen tion of the Norwood property, which was simply deseribed in
|;|v‘”. the agreement as House 192 Eugenie street, Norwood, to meet
the objeetion of the Statute of Frauds
the Cuisley v. Stewart, 21 Man. LR 341, seems a elear authority
;|l' for this: see page 343, where Robson, ., said:
by It is elear that parol evidence is admissible to follow up the referene
;“ to the lots =0 as to ascertain their exact identity, the objection in that case
it being 1o a deseription of part of the property included in the agreement
ad as “Six lots in Winnipeg as listed with 10 P Bueknam and Son.”
\'ni The legal deserviption of the plaintifi’s property was then
shewn to be lot 8, block 13, according to plan 386 of the Winni
e peg Land Titles office, exeept the casterly 8 feet of the lot.
of At the date of the agreement, ex, I, namely, March 4, 1914,
of title to this lot stood in the name of Andrew Lang under certi
y ficate of title No, 231106, subjeet to o first mortgage to the
iy National Trust Co. Ltd., for $2,400, and a second mortgage to
| one Loptur Jorundson for $1,200.  Certain certificates of judg
“i ment against the plaintift were also registered and in foree at
. the date of the agreement, namely, one for $154.70, registered
December 23, 1913 ; another for $11.90, vegistered January 13
s 1914, and still another for $63.90, registered January 5, 1914,
sk These judgments, while undischarged in the Land Titles office,
ely would have prevented the registration of a transfer from the
l’:l|“ plaintifft to the defendant exceept subjeet to them, and eon-
o stituted encumbrances which the plaintiff was bound to remove

before asking the defendant to aceept his title,

1923 paw
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A transfer from Andrew Lang to the plaintiff of the Nor-
wood property was produced from the Winnipeg Land Titles
office, dated May 22, 1914, The affidavit of exeeution was not
sworn to until July 14, 1914, and the transfer itself was not
registered until Febiwary 1, 1915, when a eertificate of title to
the plaintifl’ was issued, subjeet to the aforesaid mortgages, the
aforementioned judgments haviug by that time heen discharged,

There are now two other vegistered certificates of judgment
against the plaintiff in foree in the Winnipeg Land Titles office,
namely, one for $42.60, registered August 6, 1914, and another
for $1.323.66, registered February 26, 1915, and both undis-
charged and in foree.

The plaintifi therefore had not a vegistered title to the Nor-
wood property at the date of the agreement and did not beeome
the vegistered owner of that property until February 1, 1915,
He elaims, however, to have had an agreement with Lang, made
in December of 1913, or Jannary of 1914, under which he had
a potential title to this land.  This agreement was not produced
at the trial, but on eross-examination the plaintiff said the Nor-
wood property was one of nine houses he was to get from Lang
under this agreement in exchange for 1,160 acres of farm land.
At the date of the agreement in question whatever title the plain-
tifl” had to the Norwood property was derived under this agree-
ment with Lang.

The solicitor Agnew, ealled as a witness, says he acted for
the plaintiff in obtaining the transfer of this property from
Lang, and that there was previous to this nothing to prevent the
plaintiff’ from getting title from Lang except certain matters of
adjustment. It does not appear, however, what these matters
of adjustment were, or whether or not the plaintifft was in a
position to so adjust matters with Lang as to entitle him as a
matter of law and right to a transfer of the property in Nor-
wood.

The delay on the plaintift s part in closing ont the agreement
is not very elearly explained, but one eause at any rate was the
existence of the first-named judgments which the plaintifft was
at the date of the agreement and for some time thereafter un-
able to pay off and have discharged. There were also diffienlties
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on the plaintift’s part in making the adjostments as to taxes
and interest on the mortgages on the Norwood property re
quired by the agreement. e does not appear to have had the
money to do this either, and consequently was not in a position
to complete his agreement with the defendant

The solicitors who aeted for each party prior to the aetion
being instituted were examined at the trial, but neither of them
threw very mueh light on the dilatory conduet of the plaintiff

The plaintiff’s counsel argued that he was able on and after

May 22, 1914, to give tith If he was, the defendant was not

apprised of the faet until July 14, 1914, when Agnew's firm
sent the Lang transfer to Frizell, the defendant’s solicitor, hy
letter, ex. 5. This transfer was received by Frizell, but was
apparently not used, and in some way unexplained, it found its
way back into the hands of the plaintifi’s solicitors, Agnew's
firm, and was by them registered, as before stated

There was undoubtedly a delay of nearly three months on
the part of the plaintiff in obtaining title in himself to the Nor
wood property, apart altogether from the delay in making the
adjustments. The defendant did not aequiesee in this delay, but
on the contrary appears to have been anxious to close out the

agreement,  He says in his evidence, which is uncontradieted :

I employed Frizell as my solicitor th sse the matter throngh, Tl
papers were not made out that day (that is date of agreement. Mareh 4
I was told o go home and the papers would be sent to me for signature

Ihey were not sent to me and about a month later I eame to W innipey

see what was the matter Frizell told me not to be uneasy as | w

losing nothing by waiting

s plaintift would have to pay up all adjust
ments to date of transferving the title I went hiome again o made two

more trips to Winnipeg between April and June 15, about this matter

He goes on to sav:

I became most persistent to find out why the deal was not

through, and was told by hoth Frizell and Gilelhvist that there was somi

indgments against the plaintit which held up the transfer

On June 15, the defendant met the plaintiff in Frizell's office
when he says he told the plaintifi that he would not now take
over the property on the basis of the Mareh adjustments, hut
offered to do so if adjustments were made to the date of transfer.
Nothing was done then by either party and later the defendant

met the plaintiff again in Gunn & Gilehrist's office, when he was
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MAN. asked to aceept a cheque for $128, in settlement of the plain-
K.B. tiff's liability on the adjustments. He refused, elaiming that
m:;m the cheque was insufficient for that purpose, which indeed was
v, the fact as the amount only covered adjustments made up to
Buack,
March 4.
The defendant then wrote the letter, ex. 7, to the plaintiff,
and handed it to Frizell for delivery to the plaintiff. Its con-
tents were in due course communicated by Frizell to the plain-

Curran, J,

tiff. The money, or the cheque, offered the defendant was ad-
vanceed by Guun for the plaintiff and was left in Frizell's hands
until July 27 following, when he returned it to Gunn by cheque,
ex. 11, after it had become apparent to him that the transaction
was not going to be carried out.

The things speeified in the letter, ex. 7, which the defendant
required the plaintiff to do by July 16, following were not done,
and the defendant eontends that he had the right to repudiate
the agreement in the event of default from and after such date.

The plaintiff did nothing further in the matter of completing
the agreement on his part until September 15, 1914, when his
solicitors wrote the letter, ex. 2, to the defendant. To this letter
the defendant paid no attention, when ex. 3 was written, upon
receipt of which the defendant appears to have consulted Mr,
L. D, Smith as to his legal position. Mr. Smith took the matter
up promptly with Mr, Agnew and wrote his firm the letter,
ex. 4,

On August 3, 1914, the plaintiff, through his solicitors, regis-
tered the agreement, ex. 1. It will be observed that this was
done after the defendant had notified the plaintiff by ex. 7 of
his intended repudiation if adjustments were not made by July
16. It is further to be observed that the defendant resold the
land on September 22, 1914, and conveyed it to the purchaser
John W. Black, who has registered the conveyance to him. Spe-
cific performance on the part of the defendant is now impos-
sible, and the plaintifi’s only remedy is in damages.

Now, as to the defendant’s title to his land. The evidence
is that he was the patentee of the farm from the Crown. Frizell,
his solieitor, had the Crown grant in his hands during the nego-
tintions, but it was not registered. An abstraet of the title to




iff,
011~
in-
ad-
ls
ue,
lon

on

Mr,

IN-
Wils
of
uly
the
Iser
pe-

YO8~

nee
ell,
'O~
» 1o

23 O.LR.| Winniams v, BrLack.

this land put in as ex. 10, shews the registration on December
30, 1913, of a prior agreement of sale from the defendant to
one John Calvin Knox. This agreement is dated December 5,
1911. The defendant admitted making this sale, and that he
had received payment of part of the purchase price. e also
admitted that this agreement had never been cancelled or re-
sceinded, and although the purchaser had abandoned the farm
and left this provinee, no legal or other steps had been taken
by him to rescind the sale or obtain a quit claim deed of the
land from Knox,

The solicitors for the plaintiff seemingly never took the
trouble to search the defendant’s title to this land, and seem-
ingly this defeet of title was not discovered or known to the
plaintiff or his solicitors. At any rate it does not appear to
have formed the ground of any objeetion on their part to the
carrying out of the exchange by the plaintiff.  Nevertheless,
this defeet of title existed, and it seems to me, put the defen-
dant in the position that he could not at the date of the exchange
agreement, nor sinee, have delivered to the plaintiff title to his
own land. 1In fact he had no legal title to sell and could not
have compelled the plaintiff to specifically perform the agree
ment in the face of the defeet in his own title,

These are all the facts that need be considered.  Each party
is claiming damages from the other for breach of the exchange
agreement,

First as to the plaintiff’s right to speeific performance by
the defendant, and damages in licu thereof. Ex. 1 is, I think,
an open agreement and subjeet to the incidents implied by law
inter alia (1) that the vendor must shew a good title, and (2)
that each party must do all things necessary on his part for

completion ““within a reasonable’ time. The agreement con-
tains no time limit for performance by either party but it was
competent after unreasonable delay or negleet in performance
by either party for the other to make time of the essence of the
agreement by notice to the other to perform within what would
be a reasonable time, having regard to all the facts and cireum-
stances of the ease.

I think the plaintiff has been guilty of unreasonable and
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unnecessary delay in completion, first in the matter of per
feeting his own title by sceuring and registering a transfer to
himself from Lang. The title being under the Real Property
Aet, the possession of a transfer by him from Lang conferved
upon him no aetual legal title or interest in the land, but only
a right of registration under the Aet. He did wor obtain the
transfer until May 22, 1914, nearly three months after the date

eement, and did not cause himself 1o be registered

of the
under the Aet as owner until February 1, 1915, Secondly, in

ssa ey adjustments of

the matter of preparvedness to make the ne

interest and taxes on the Norwood property, which the agree-

ment required him to make as of Maveh 4, 1914, and which in-
volved the payment by him to the defendant of the proportion
of interest and taxes acerued to that date, The plaintift elearly
was not prepared to make this payment until some time towards
the middle of June, and then only of the amount figured up to
March 4.

In this view of the matter could it faivly be said that a
delay on the plaintift’s part of over four months in perfeeting
his own title was reasonable? 1 do not think so

This was the position on July 13 when the defendant gave
the plaintift_the notice, ex. 7. 1 think the defendant was quite
Justified under the eirenmstanees in giving this notiee and there
by making time of the essence of the agreement for fulfilment
by the plaintiff and I further think the time limited, three days,
was not unreasonably short for the purpose speciiied under the
cireumstances, as the plaintift had had ample opportunity prior
to this time of fulfilling his obligations in the matter of the ad
justments. 1 am of opinion, therefore, that the defendant was
entitled to give the notice he did give and to treat the agreement

as no longer subsisting from and after the date fixed if the plain

tiff failed to complete within the time limited. 1 think that
from and after July 16, 1914, the defendant was entitled, under
the cirenmstances, to treat the agreement as at an end, and as
imposing no further liability upon him either for specifie per-
formance or to pay damages arvising from a breach on his part.

Upon the whole, 1 think the plaintiff has been so negligent

and guilty of so much delay that 1 would not, in the exereise of
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e that diseretion which the Court in actions of this nature has MAN,
1o deeree specifie performance against the defendant, even if no K. B
rty notiee to complete the exchange had been given. Nor do 1 think ihis syt
red the plaintiff has made out a case where damages ought to In '
Brack
nly ; given in lien of or in addition to speeifie performane o
b ‘ Curran, 1.
the I refer generally to the following authorities: MeDonald .
T Elder, 1 Gr. 513 at 525, where it is laid down that
red - Even when time is not of the essenee of the contraet, parties have not an
indefinite period within which to perform the tevms of the agreement, it
1
s are permitted to put an end to contracts which have not been duly per
801 formed by reasonable notie
'ee “Harris v. Robinson, 21 Can. S.C.R. 390, at 398, on the rvight to
m terminate by notice:
100 1 osay then that in the first place the letter of November 19, 1888, hay
rly ing ard to all the civeumstances disclosed in the evidence, was sufl
ks cient to put an end to the gain
i %6 See also Maber v, Poushalshi, 15 Man. LR, 236
I think the plaintifi’s action must be dismissed with costs
t B Now, as to the defendant’s countervelaim. 1 do not see how
b he can recover for the reason that he himselt has not shewn that
he was ever in a position to carry out his part of the exchange
e of properties.  The agreement is not unilateral, but mutually
it llv[u'lltll'lll on I‘|'I‘I[ll'“('H| acts,  He never was and is not now
- in a position to make title to his farm: his rvegistered title is
i clonded by the Knox agreement whieh is still legally existing
o on his own admission. e must cither have sceured cancella
the tion in the Courts and consequent vaeation of the Registry, or
rion procured a quit elaim deed from Knox. He has done neither
ad of these, and is in no position in the Courts either to compel the
Sn plaintiff to specifically perform or to recover from him damages
s for breach of the agreement.  Had his own title been elear it
would have been different,
Aln
hat I do not think he could successtully maintain an action at
Al
¥ common law against the plaintiff for damages, beeause of his
dei
La own defeetive title and inability to carry out his part of the
HED
agreement,
per m . 4 i ; ——
' I'he defendant’s counterclaim will therefore be dismissed
art. ; ; . i 3 .
e with costs,  Registration of the agreement of sale against the
ren . b A : ]
¢ defendant’s farm will be vacated and set aside.
¢ 0
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MAN. The plaintift must pay the costs of action and there will be
K.B. a set-off of costs of the counterelaim against the costs which the

\UErka s plaintiff will have to pay.
" Action dismissed.
Brack

ALTA. PEARCE v, CITY OF CALGARY.
ra Viberta Supreme Court, Walsh, J. Way 1, 1915
LOTAXES (8 T 1164 ) —EXCESSIVE ASSESSMENT OF ACREAGE—REVIEW L
ACTION FOR RECOVERY BACK—RES Jupicara
Under the Assessment Aet, Alta, a court of revision, and on appeal
from that ¢ t the distriet eourt judge, has jurisdietion to entertain
a complaint in respeet of any or all of the matters which make up an
assessment for taxation purposes, including the ascertainment of the
aer e of the land to be taxed under any assessment; where uneon
troverted evidence was given by the municipality on an assessment
appeal as to such acreage and the assessment was fixed on that basis,
sueh adjudieation if not appealed from becomes res judicata, and it is
not open to the ratepayer by separate action to recover from the
municipality the overpayment vesnlting  from  the area of the land
being afterwards found to be less than the acre; upon which the
assessment was  fixed
| Toronto Railiway v, Toronto, [1904] A, 800, distinguished. |
2, Taxes (§111 B2—125
Froxrace,
A block of land forming one pareel and held under one title may
be assessed as one parcel although it is of a varying chavacter which
than other portions: the
assessor will be assumed to have taken the varving values of the difler
ent frontages into consideration in fixing a lump sum or average rate
for the entire bloek of land

ASSESSMENT OF LAND—VALUATION OF BLOCKS

makes one portion much more valua

B0 Taxes (§1HLB1 116) ASSESSMENT-—DESCRIPTION  OF LAND—EFFECT
ON TAXN SALE PURCHASER

It is only for the purpose of a tax sale and the conveyance to the
tax purchaser that a deseription of the land in the a sment thereof
is required to be suflicient to identify the land and permit of the regis
tration of a transfer: if the ratepayer is personally liable for the
taxes on the land and he pays them under protest, it is not open to
him to recover them on tl nd that the identity of the land was
not made clear in the description contained in the assessment roll

[Toronto v. Russell, [1908] A.C. 493, spe

ially considered. )
Statement AcTioN to recover taxes paid under protest.

W. P. Taylor, for plaintiff.

(. J. Ford, for defendant.

Walsh, J. Watsn, J.:—The plaintiff sues to recover from the city the .

sum of $4.533.27 paid by him to it under protest in the year
1914, for the taxes rated for that year against certain taxable
real estate owned by him within the corporate limits. The
foundation of his elaim is the illegality of the assessment which
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formed the basis for the imposition of these taxes. The grounds
upon which this contention rests are thus set out in the state
ment of claim.

(a) It contains no sufficient deseription of any pareel of
land attempted to be assessed.  (h) The plaintiff is not the
owner of 6887 aeres of land in the south-west quarter of seetion
13, (¢) The land is assessed at the uniform rate of $3,500 per
acre when in faet the plaintift is not the owner of any land con
taining 68.87 or any area approximate to that whieh is of uni
form value throughout, and any land of the plaintiff which the
defendant had the right of assessing, if assessed by the aere
should have for the purpose of said assessment been divided into
as many pareels as was necessary so that each pareel would have
a uniform value per acre

The assessment of which the plaintiff complains appears in
the assessment roll in eolumns with appropriate headings as

f WS
ollows No. of acres

No Seetion if undivided

11056 W, Peare owner SW.o1s G887
This land without the buildings on it was assessed at $275 480
but the plaintifft appealed from the assessment to the Court of
Revision and thenee to the Distriet Court Judge, who redueed
the assessment to $241,045, and it was upon this assessment that

the taxes were paid.  On these appeals he raised all of the con

tentions that he now urges. The city eontends that the matter
has thereby become res judicata and this must be so with re
spect to such, but only such of these contentions, if any, as it
was within the power of these tribunals to deal with. See, 40
of the City Charter contains the provisions dealing with appeals
to the Court of Revision. It is a most unhappily worded seetion
My first reading of it gave me the impression that it conferred
upon that Court the power to deal only with questions of value.
A more eareful reading of it satisfies me that much broader
powers than that are conferred by it. It imposes upon the
council as a Court of Revision the duty of revising and correct-
ing the roll, it confers a right of appeal upon any person com-
plaining of the assessment or non-assessment of himself or any

CALGARY

Walsh, J
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ALTA.  other person and empowers the Court to alter, raise or lower

8.0 the assessment and amend the roll accordingly.  The power to
Sivdhed alter the assessment must mean something more than the mere
(
" raising or lowering of the valuation for provision is otherwise
Iy oF 5 .
Catoary,  Cxpressly made for that.  The assessment is the whole of the

wak 5. ooty against a particular person or a particular property. It
includes the name of the party assessed, the quality in which he
is assessed, whether as owner or tenant, the property in respeet
of which he is assessed, the valuation placed upon it, and
whether he is to be rated as a public or separate sehool sup-
porter.  Assuming that his property is taxable it seems to me
that any complaint which he has to make under any of these
separate heads may properly be dealt with by the Court of Re-
vision and by the Distriet Court Judge in appeal from it. In
Toronto Railway v. Toronto Corporation, [1904] A.C. 809, Lord
Davey at 815, says that
the jurisdiction of the Court of Revision and of the Courts exercising the
statutory  jurisdietion of appeal from the Conrt of Revision is confined
to the guestion whether the assessment was too high or too low

That case arose, however, under the Ontario Assessment Aet
which expressly limits the jurisdietion of the Court of Revision
to the trial of

all complaints in regarvd to ns wrongly placed upon or omitted from

the roll or assessed at too high or too low a sum,

so that it is not an authority upon the construetion of the very
different seetion of the Calgary Charter which I am discussing.
I think that it was quite competent for the plaintift to appeal
to the Court of Revision and afterwards to the Distriet Court
Judge in vespeet of the deseription of his property, its acreage
and its assessment in one pareel instead of in more than one.
He would in that event certainly have heen within the language
of the seetion, a person complaining of his assessment in these
respeets. | think that on this appeal the assessment could have
been altered if the Court had seen fit to alter it in all or any of
the respeets complained of and that the final deeision of the
appeal would have been conelusive of the matter.  Sub-see, 2
of see. 40 of the eharter provides that the assessment roll when
certified by the elerk as finally passed shall—
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be valid and binding on all parties concerned notwithstanding any ervor
or defeet committed in or with regard to such roll
This roll has been so eertifiecd and is therefore entitled to sueh
proteetion as this sub-seetion gives it

On his appeal to the Distriet Court Judge, the plaintifi’ ex
pressly took two of the three grounds of objeetion that he now
urges, namely, the exeessive arvea attributed to this land and its
assessment inone pareel instead of more. 1 am of the opinion
as 1 have alveady said that both of these matters were within
the competenee of the Distriet Court Judge to deal with and
having been vaised before and decided by him, the plea of ros
Judicata as to them must be sustained,  The question of acreage
was, | think, peeuliarly a proper subjeet of appeal. 1t was an
essential element in the fixing of the assessment which was ad

itedly made on the basis of the value per aere, The present
plaintifit: on the hearving of his assessment appeal offered no
evidenee as to the acreage of the land, but the eity did, without
objeetion on his part, and the learned Judge, who heard it, must
have found as a faet that the land contains the area attributed
to it by the assessor, namely, 6887 acres, for he valued it at
F3.500 per aere, and on that basis the assessment is fixed at
241,045, which amount ean only be worked out on that valua
tion on the footing of the land being of that extent.  Evidenee
was given before me on this question by the plaintiff, but none
on hehalf of the eity. I T had to decide this point on the evid
ence before me, 1 would have to find that the land contains less

than 63 acres for that is the undisputed

and to my mind, quite
trustworthy evidence rvespeeting it which is before me. 1 do
not think, however, that the question is open to me now in view
of the adjudication upon it by the Distriet Court Judge, |
understand Mr. Taylor to vely upon it now only as an element
in his broader contention of illegality based upon what he ¢laims
to be the indefinite and insufficient deseription of the land in
the assessment roll,

I could not in any event give effeet to Mr. Taylor's conten-
tion that the assessment of this land in one block was an in-
validity, which makes the entive assessment of this property

illegal.  The authority which he eited to me in support of this

209
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Peance
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Walsh, J,
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proposition was Ke The Assessment Aet, 10 B.C.R. 519 The
Court in that case was sitting, as 1 understand it, as a final
Conrt of appeal from the Court of Revision just as our Appel
late Division might have done if the plaintiff in this case had
carried to it an appeal from the decision of the Distriet Court
Judge. It therefore was not dealing, as 1 have to do with the
question of the illegality of such a mode of assessment. 1t is
quite true that Mr. Justice Drake rested his judgment on the
ground that an assessment of 5,028.61 acres consisting in part

of mountain ranges, in part of narrow valleys and in part of

land valuable for agrieultural purposes at a flat rate per acre
was not a compliance with the statute under which the assess
ment was made.  Mr, Justice Duff, however, took exactly the
opposite view, while Mr. Justice Irving held that there was no
proper assessment in respeet of which an appeal would lie as
it was improperly levied at the outset, the assessor not having
placed a valuation on the property at all, but having arbitrarily
fixed the same at $1 per acre and then called upon the company

to appeal against it. The duty of the assessor under the Calgary

charter is to assess lands ““at their fair, actual value™ (see.
G) and ““to make the assessment throughout the eity as uniform
as possible”™ (see. 26 It seems to me to be absurd to say that
because a block of land forming one pareel and held under one
title possesses varving physical characteristies which make it
otherwise than of uniform value throughout, it must be assessed
in as many parcels as there arve such differing characteristies
and that an assessment of it in one block is so utterly bad that
the owner of it need not pay any taxes on it at all. 1t is to be
assumed, I think, that the assessor will pay regard to such
things in the assessment of the land in one parcel so that in the
result, his figures will be the same for it as though he had divided
it for assessment purposes and added together the assessed
values of the different pareels. It is quite evident from the rea
sons for judgment given by the Distriet Court Judge that he
took these very matters into account in reducing the assessment
as he did, for, after setting them out, he says

taking into eonsideration the varying character of the land in question,
I think there should be a reduetion made in this assessment
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The objection to the deseription of the land was not speci
fically taken on the plaintiff’s appeal from his assessment. [t
was covered by the general objeetion that the assessment was
illegal and void as 1 take it from Mv. Taylor’s argument on the

heaving of the appeal.  He eertainly contended there for
illegality of this assessment upon that ground. That however
could not make it res judicata for the Distriet Court Judge had
no power to determine the validity or invalidity of the assess
ment

I find myself unable to reach the conelusion that the vague

ness of the deseription could have the effeet of making the
assessment entively illegal. My, Taylor has referred me to

number of Ontario cases in support of his contention against
the legality of the assessment on this ground. They are, how
ever, all eases in which the validity of a title founded on a ta
sale was questioned because of the insufficieney of the deserip
tion of the land in the assessment roll. It seems to me that there
is all the difference in the world between such cases and the case
at'bar. One ean quite well understand why it should be that if
the assessment roll alone is to be looked to for a deseription of
the land which is being compulsorily taken from the owner to
satisfy the taxes charged against it, that description must be
sufficient to absolutely identify the land and permit of the
registration of a transfer of it to the purchaser by that deserip
tion. It is however only for such a purpose that so great a
degree of particularity can be requived. Under the Calgary
Charter a ratepayer is personally liable for the taxes rated
against his property, and the same may be levied by distress
and sale of his goods. (‘an it be possible that if, instead of pay
ing his taxes, the plaintiff had waited to be sued for them, he
could have escaped liability entirely by establishing the faet
that owing to the vagueness of the deseription of his land, it

could never be

egally sold to satisfy these taxes.  Would not
the plain answer to that e

It is not your land we are looking to for payment just now, it is you

personally.  You are as

seribed with suflicient partienlarvity to let yon know what it i Yon

- as the owner of eertain land which

have exercised the right which the charter gave you to appeal against

that assessment which has now heeome binding upon yon and you must pay

01
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ALTA. Another ground of distinetion between these Ontario cases

st and this is to be found in the differenee that there is in the

Prames statutory provisions governing the question in the two jurisdie-

" tions.  In Ontario the assessor is required to set down in his
Crry op

Caroany.  roll amongst other things the deseription and extent or amount

Walsh, J.

of property assessable against each owner: RS0, 1897, ¢h,
224, see. B In Calgary the assessor is furnished with a printed
or ruled form of an assessment voll in practieal conformity with
the sehedules to the eharter “in which after inquiring, he shall
set down all the information therein required to be contained ™’
(see. 24). 1t is only from the headings to the eolumns in the
roll that one can find out what the information is that is re

quired to be contained in the roll. There are only two columns

in it which affeet the question which I am considering.  They
are headed vespeetively “*Seetion™ and “*No.™" of aeres if un
divided. A somewhat smaller degree of particularity in this re
speet would  therefore appear to be exacted from a Calgary
assessor than from sueh an officer in Ontario.  Then see. 63 of
the charter which deals with the advertisement of a sale for
taxes provides

that each ot or parveel of Land shall be designated therein by a reasonable
deseription for registration purposes

This would seem to indieate that other sources of information
than the assessment voll may be looked to for the purposes of
the advertisement.  In sueh a case as this for instanee no one
but a surveyor could give a deseviption of the land that weuld
he adequate for registration purposes unless perhaps a solicitor
might compile one from an examination of the records in the
Land Titles office.  There is nothing in the Charter imposing
such a vesponsibility as that upon the assessor.  All that he is in
strictness required to do is to give the number of the seetion
and the arvea, and 1 should think that when the treasurer pre-
pared his advertisement he might have recourse to the Land
Titles oftice for a better deserviption of the portion of the seetion

owned by the party assessed in the year in which the assessment

was made. I have been unable to find any provision of the
Ontario Aet whieh enables the treasurer to look at anything for

the purposes of deseription, but the records which orviginate with

4
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the assessment roll.  In the magnitude of the Ontarvio Aet and its
multitudinous annual amendments, T may have overlooked some
sueh provision, but if 1 have not, this would form another reason
for distinguishing the Ontario cases from the ease at bar,

I think that the deseription as it stands is amply sufficient
for assessment purposes.  There is only one see. 13 within the
city limits,  The deseription in effeet as it appears on the rolls
IS

all that part of the undivided portion of see, 13 owned by Wi, Pearee eon

tiaining GRST aeres

T the 3rd ed. of Cooley on Taxation, at p. 742, 0t is said:
e purposes in deseribing e land arve: fivst, that the owner may
have information of the elaim made upon him or his property, second

that the public in ease the tax is not paid may be notified what Tand s to

A for sale

he «

for the non payment, and thivd, that the parehaser may

be enabled to obtain a <uflicient eonveyanee. 1§ the deseription is sufli

cient for the first purpose, it will ovdinarily he suflicient for the others
1l

If that is a fair test this deseviption amply meets it In Toronto
Corporation v, Russell, [1908] AC 493, which was an action
to set aside a tax sale, the sufficieney of the following deseription
in the assessment roll was under consideration, namely

SAT 100 acres 1242 300 east side Carlaw  Avenue, north of Qu

Street

All of the Judges of the Ontarvio Court of Appeal, exeept Mere-
dith, J., thought this insufficient : 15 OLR. 484, The point was
not actually deeided in the Privy Council as it was held that
even il this was an inaceurate or insufficient deseription it was
cured by subsequent vemedial legislation.  The little that Lord
Atkinson did say upon the point, however, in delivering the
indgment of the Board is plainly suggestive of an opinion in
favour of the adequacy of the deseviption. e says, at p. 499

He however seeks to have this sale set aside on the grounds: (1) that
his Tand was insufliciently deseribed in the assessment vet he him
self must know Jiow his land was deseribed and he never objected to the
deseription Fhere i< mueh to shew that the deseription was ade
quate.  Tts alle

I insufficieney was not shewn to have misled anybody,
least of all the plaintifl

The language of Mr. Justice Mervedith, now Chief Justice Mere-
dith, in his dissenting judgment in the Court below at p. 511

might very aptly he applied to this case. e says:

Prancy

v,
ey or
CALGARY

Walsh, 1.
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ALTA. The description given answered fully all the purposes for which it was
— required to be given. There is no suggestion, there can be none, of any
8.C. loss or prejudice to any one in any way by reason of any deficiency in the
|»,_\:‘,; deseription.  And it is always to be borne in mind that the Assessment
v, Act has to be worked out largely by persons of ordinary intelligence and
CITY OF o great learning or skill, not by conveyancing counsel or others learned

UALGARY. 5 technicalities and that broad common sense interpretations ought to
Walsh, J, be given to its provisions. Nothing is gained by treating the deseription

as if it were quite bare of

ures, which it plainly contains, Indeed it
can hardly be denied that the deseription as given by the assessors wis
ample for the purpose of making any kind of contract respecting the land .
that had the owner agreed to sell, deseribing it in the like words neither
uncertainty nor the Statute of Frauds would have enabled him to escape
from his contraet.

In my opinion the plaintiff’s case fails upon all the grounds
taken, and 1 must dismiss it as I do with costs. In doing so, 1
might with propriety quote once more from the dissenting judg-
ment in the Russell case at p. 509 :—

There has been nothing like a hardship imposed upon the plaintifl, and
if the plaintifl sueceeds w hardship on the contrary will be imposed upon
the municipality and its ratepayers at large; the plaintiff would, through
some more errors in form, which in no sense misled him or caused him any
sort of prejudice escape taxation in respeet of these lands, and the usual
consequence of non-payment of taxes whilst other ratepayers were obliged
to pay or suffer the consequences of non-payment of the like taxes upon
their lands

In the view that 1 have taken I have found it unnecessary
to consider the argument of Mr. Ford that the payment of these
taxes was a voluntary payment and that the plaintiff for this
reason could not get them back.

Action dismissed.

ONT. SMALL v. DOMINION AUTOMOBILE CO. LTD.

8.0 Outario Supreme Court, Lennox, J.  January 23, 1915,

1. Sate (§ 1T C—T70) —CoNtRACT 0F—WRONGFUL CANCELLATION OF ORDER
RECOVERY BACK OF DEPOSIT,

The person who contraets to purchase a chattel, in this ¢ase an
automobile, and makes a deposit along with his contraet cannot re
cover the deposit upon his wrongfully assuming to cancel the order
and refusing to take delivery; the money paid is no less a deposit
because it is a part payment,

[Howe v, Smith, 27 Ch.D. 89, applied; Snell v, Breckles, 20 D.L.R
209, 49 Can. S.C\R. 3 Kilmer v, B.C. Orchard Lands Co,, 10 D.1.
172, [1913] A.C. 319, distinguished, ]

Statement ActioN to recover the sum of $1,000 paid by the plaintiff to
the defendants in 1906 as a deposit upon a contract to buy from
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the defendants a motor car for $4,200. The plaintiff assumed
to cancel the contract, and refused to take delivery of the car.
There were subsequent negotiations and agreements between
the parties; but the deposit remained with the defendants, and
the plaintiff did not aceept the car or any car from the defen-
dants. The plaintifi also alleged an agreement by the defend

ants to sell for him a car which he had previously purchased,

and breach of that agreement
. A. Moss, for plaintiff.
T.J. W. O'Connor, for defendants

LexNox, J. (after setting out the facts at length) :—The

first question, of course, is the question of fact: is the plaintiff’s
story to be believed? But it is not the only question, as, even if
found in the plaintifi’s favour, I would find diffieulty in con
cluding that it was binding upon the defendants, or that it
should modify or amend the written contract which the plain-
tiff, after the refusal and explanation he deposes to, deliberately
signed, sent in to the company, and invited them to aet upon,
without knowledge or notice of any kind. Much more would 1
have difficulty in giving effect to this alleged collateral arrange
ment, by reason of the fact that, when the plaintiff obtained a
concession and sent in his second order in 1907, he knew that an
attempt had been made to sell his ear and had failed, and still
not one word was said to intimate that the contract was other
than as stated in the written order, but, on the contrary, this
order expressly stated, as the language of the plaintiff, that
““there are no promises, verbal understandings, or agreements,
of any kind, pertaining to this order, that are not elearly stated
in it,”’

But this consideration does not arise, for 1 cannot find as a
fact that the agent Thompson did during the negotiations for
the sale to the plaintiff, or on the day of the signing of the order,
make any promise or undertake to sell the plaintiff's car for
#4500, or at any priee.

The onus is upon the plaintiff. The alleged agreément is
contrary to the contracts and.inconsistent with the letters and
conduct of the plaintiff. The alleged agreement was never men-
tioned to the defendant company until the plaintiff was about

2023 n.L.R
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Dominion Law Rerorts, [23 D.LR.

to sue, and was not then followed up. The plaintiff has not es-
tablished his contention upon this issue.

Then, is he entitled to recover back the money he paid? 1
am of opinion that he is not. Aside from the law governing de-
posits—treating the $1,000 simply as a part payment—I cannot
see how he can recover,

The defendants have always been ready and willing to carry
out the contract upon their part. . . . The plaintiff wholly re-
pudiated the contract by letters, and followed this repudiation
by aetion.  Even after the action, the company, by letter of
June 2, vepeat their repeated offers of delivery; and again
offer delivery in their statement of defence. The plaintiff re-
plies that the order is cancelled. The plaintiff was expressly
bound to pay the balance when the car was ready for delivery.
He is the party in default—the only party in default. The
Court cannot assist him in breaking his contract. If the mat-
ter were reversed, and the defendants were refusing to complete
by reason of delay, the Court might relieve them, upon the prin-
ciple of Kilmer v. British Columbia Orchard Lands Limited,
10 D.L.R. 172, and the majority judgment in Snell v. Breckles,
20 D.L.R. 209, But the plaintiff is not asking to be relieved
from the harshness of an opponent inequitably setting up
a forfeiture. He is seeking to take advantage of his own wrong.
The plaintiff relied upon the Breckles ease. It cannot be in-
voked to help the plaintiff. 1t has no application to this case
except as an illustration upon reversed conditions.

But this is “‘a deposit.” It is so treated in the contracts,
in the receipt, in all the plaintiff's letters, and in the
plaintiff’s statement of elaim and reply; and for this rea-
son, too, the plaintiff, being the defaulter, cannot get the
money back: Howe v. Smith (1884), 27 Ch.D. 89, where
the history of carnest and deposit is reviewed by Fry, L.J.; Hall
V. Burnell, [1911] 2 Ch. 551; Collins v. Stimson (1883), 11
Q.B.D. 142, where Baron Pollock said: ““ Aecording to the law
of vendor and purchaser the inference is that such a deposit is
paid as a guarantee for the performance of the contract, and
where the contract goes off by default of the purchaser, the

vendor is entitled to retain the deposit:"" Halsbury’s Laws of
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8- " on o 9245 997
te England, vol. 25, p. 133, para. 245, note (d), and p. 237, para. ONT.
418, note (f); and it is none the less a deposit because it is a 8.0
- i , 0.
1 part payment: Howe v. Smith, supra, iy
r ‘. . . . . . . - ALL
 de 1 was disposed to suggest that the plaintiff might still avoid .
. 3 Dozixi
Aot loss by the company applying the deposit as part payment upon _\ltli\‘\‘,;:[\ll
a car now to be delivered to and accepted by the plaintiff; but ~ Co. L
WEEY counsel for the plaintiff anticipated me in this, and pointed out  vesnos, s,
o i that present delivery would not be entertained—that a 1915 car
tion would not be aceepted. Be it so.
- of There will be judgment dismissing the action with costs,
waimn Action dismissed,
' re-
ssly
MELANSON v. THE GORTON PEW FISHERIES CO. N.S
ery. :
4 Nova Scotia Supreme Court, Sir Charles Townshend, C.J ., Graham, E.J., i
The and Longley, and Ritchie, JJ. February 13, 1915 8.
mat- 1. SuerinGg  (§ HI—10)—TriNess  oF  SEAMAN—MEDICAL  ATTENDANCE
'l("l' I.l\llllll\ OF MASTER—NERVICE EX JURIS
. Although a vessel and its owners are under obligation to bear the
- expenses of the illness of a seaman in the serviees of the ship in addition
ited to his wages while ill, at least so long as the voyage is continued, there
' is no implied contract in respect of the physician's charges between the
kles, shipowner and the physician called in by the seaman to attend him
while visiting in port during the emplovment; and leave under N.S
eved Order 11, sec. 1, to serve process out of the jurisdiction should be re-
y up fused the physician suing the shipowner for the account where there
' ul was neither an exp rontract by the latter for the services rendered
ong. the seaman, nor circumstances from which a direct contract to pay
A could be implied
} In- [The “‘Osceola,”” 189 US.R. 175; The “Doquois,” 194 U.S.R. 240
followed.)
case
Arrear from the judgment of Pelton, Co.C'.J). Statement
Lets, W. H. Coert, K.C., for appellant.
the W. E. Roscoe, K.C., for respondent.
rea- Sir Cuartes Townsuesp, (). :—The sole question involved
the in this appeal is whether there has been disclosed in the plaintiff’s
here ’ affidavit a breach of any contract between the plaintiff and
[all defendant company. Order 11, sec. 1 (), specifies the grounds
pan) ! g
11 on which service out of the jurisdiction or notice of a writ of
law summons may be allowed, that is to say:
it is A Where the action is founded on any breach or alleged breach within
the jurisdiction of any contract wherever made which according to the
and terms thereof ought to be performed within the jurisdiction,
the Now, it is clear enough that if a contract existed between the
8 of plaintiff and defendant company, the breach or alleged breach of

it, occurred within the jurisdiction of the Court.
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N.S. The claim is for medical services and the nursing of a sick
s.c.  seaman, one of the erew of defendant company’s vessels, The
=— ‘was ¥ 1 1 » y 1 g g ., ISR

Mitassoy  Seaman .\mT on a fishing voy fl{{l‘ in defendant u-unpun.\.n' vessel,
v. and while in port was permitted by the captain to visit for a
(.::':'1:‘“, few days some friends and while there’ was stricken down with
p
Pew typhoid fever, and at his request plaintiff, a medical practitioner,
Fisueries

was called in and performed the services sued for.  The defendant
"y company, though notified by the plaintiff while he was attending
ir Charles

Townshend, €0, the seaman, of his claim on the company, refused to authorize

o,

or acknowledge any elaim whatever. There was therefore
clearly no express contract and unless one can be implied from the
circumstances or from some statute it would seem plaintiff has
no cause of action which he can enforce against the company.
The liability of the vessel and its owners to provide necessary
medical attendance and care for a sick seaman, one of its crew,
oceurring during the voyage is clear beyond controversy. 1 refer
to the case of “The Osceola,” 189 US.R. 175, where the Court

say i —

Upon a full review, however, of English and American authorities upon
these questions we think the law may be considered as settled upon the
following propositions: (1) That the vessel and her owners are liable in
case a seaman fall sick or is wounded in the service of the ship to the extent
of his maintenance and cure, and to his wages at least so long as the voyage
is continued.

In “The Iroquois,” 194 U.S.R. 240, and by Story, J., in

Harden v. Gordon, 2 Mason 547, the same statement of the law

will be found. Also, in Maclachlan on Merchant Shipping, 270,

There is therefore no difficulty in that part of the case,
The vessel and its owners are liable for the maintenance and
medical attendance on this seaman, but liable to whom. As
there is no contractual relation between plaintiff and defendant,
either expressed or implied, T regret to say that in the absence
of a statute it would be impossible for him to recover, at least
no authority was cited by plaintiff’s counsel indicating that a
third party could recover against defendant company.

The contention that general maritime law gives the plaintiff
a right of action is not sustained by any authority cited by counsel.
In some form no doubt the defendant company could be made
responsible for these services, possibly by the deceased’s ad-
ministrator, although as to that I give no definite opinion. Some
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of the cases cited by counsel for defendant shewed how ecareful
the Court must be in granting orders for service out of the jurisdie-
tion, such as Morit: v. Stephan, 36 W.R. 779, where North, J.,

deals with this question.

I come to the conclusion that the County Court Judge was
right and that the appeal must be dismissed with costs.

Granam, E.J.:—I agree that plaintiff has no remedy, but I
think there should be no costs for two reasons: (1) The defendant
did not appear and there is no solicitor on the record. (2) The

action fails beeause there is a wrong plaintiff on the record.

Rrrcuie, J.:—The sole question in this case is as to whether
there was a contract between the plaintiffi and the defendant
company. I agree with the opinion of the Chief Justice, and would
not add anything but for the fact that Mr. Covert, K.C'., has
since the argument drawn the attention of the Court to authorities.
I do not think that these authoritics have any application.  The
citation from Labatt on Master and Servant simply states a
principle about which there is no doubt, namely, that under the
Law Maritime the seaman who has contracted a sickness while
in the service of his ship is entitled to be eured at the expense of
the shipowner.  The question of the right of a third party to bring
an action against the shipowner is not touched upon. In the
case of Holt v. Cumming, 102 Pa. 212, the plaintiff, who was a
doctor, was called in by the captain of the ship.  He had authority
to bind his owners. In Anderson v. The Wemsleydale, 41 Fed.
Rep. 829, I am unable to find any comfort for the plaintiff, It

does not afford any assistance on the question of contract or no
contract. The quotation from Lord Alvanley, C.J., in Wennall
v. Adney, 3 B. & P. 247,

officers charged by law with the relief of the poor.

is, I think, applicable only to public

With regret, I am forced to the conclusion that the appeal
must be dismissed.

LonGLEY, J., concurred.
Appeal dismissed.

309

N.S.

8.C
MELANSON
r.

Tus
GorroN
Prw
Fisneries

o

Graham, E.J,

Longley, J,




310

MAN.
C. A,

Statement

Howell, €0 M

Domixion Law Rerorts, (23 D.LR.

PESCOVITCH v. WESTERN CANADA FLOUR MILLS,

Manitoba Court of Appeal, Howell, CJ M., Richards, Perduc, Cameron
and Heggart, JIA, July 23, 1915,

LoNew arian (§ 111 B—=15) —VAGUE  FINDINGS—DPROXIMATE  CAUSE—DE
FECTIVE FLEVATOR,

eneral aflirmative finding by a jury on a question as to whether
the unsafe condition of an elevator was the cause or one of the ecauses
of an aceident, without specifying the particular eause, is tos vague
on which to enter up judgment and ground for a new trial,

[See 18 D.L.R, 786.]

Arveean from a judgment of Galt, J.
E. A, Cohen, for appellants, defendants,
1. J. Murray, for respondent, plaintiff.

The judgment of the Court was delivered by

Howery, CJM.:—The plaintiff sustained injuries while
ascending with a part of a plank which he was carrying on a
Humphrey elevator in the defendant’s mill. At the trial the
following questions were submitted to the jury :-

1. (a) Was this Humphrey elevator a reasonably safe instru-
ment for its purpose? (b) And if not, was this unsafe condi-
tion the eause, or one of the causes of the aceident? 2. (a) Was
it negligent for the plaintiff to use the Humphrey elevator as
he did, carrying the board in question? (h) And was this negli-
genee, if any, the eause or one of the causes of the aceident?
3. (to be answered only, if the answer to question 1 (a) was
“no,”" and the answer to question 2 (a) was “*yes.”" (a) Could
this Humphrey elevator (if unsafe), have been made reasonably
safe by proper alterations or by some contrivance or deviee?
(b) And if such alterations had been made or such contrivanee
or deviee had existed, could the aceident have been avoided in
the particular circumstances?

To question 1 (a) the jury answered “no.””  To question
1.(b) the jury answered “‘yes.”” The answer to question 2 (a)

was “‘no.”” None of the remaining questions were answered,

00, and the Judge
directed judgment to be entered for the plaintiff for this amount.

The jury assessed the damages at $2

The form of question 1 (b) and its answer make it impos-
sible to say whether the jury found that the defeet was the cause
or only one of the causes of the accident. In matters of this
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kind, without delving into fields of philosophy, there are often MAN.
weron many aets or conditions, or both, which unitedly caused or pro C.A.
moted the accident and this has led to many legal diseussions |, 0
—Di on the subjeet.  In Chartered Mercantile v. Netherlands, 10 v
ether Q.B.D. 521, at 531, the cause which may ereate a legal liability \.\ ’\‘\’\I,::\\
“:'_‘"l" is deseribed as the **causa causans,”’ the following language is :I'I:'::‘
used : el
" .51
. We are entitled to look at what was the real cause of the loss, that is
as it is expressed in oour legal phraseology. we may look at the causa
causans instead of merely looking at the causa procima
In Hill v. New River Co., 9 B, & S, 303, referred to as auth
ority on the subjeet in Beven on Negligenee, 86, an open diteh,
insufficiently feneed, ran along the highway, the defendants
hile caused a stream of water to spout on the highway which
4 frightenced the plaintifi’’s horses as they were being driven along
the the highway and they fell into the diteh. The unfenced diteh
might well be the causa prorima, but the Court held that the
- spouting water was the causa causans and that the defendants
il were liable. 1t is also discussed in Pollock on Torts at 464,
Woas where he considers whether the ““eause’ should be the ** proxi-
SiEe mate cause’’ or the ‘“decisive cause’ to ereate legal liability.
il In the United States Supreme Court it is deseribed as the'* causa
nt? sine qua non.”" Hayes v. Michigan, 111 US, at 241,
- Where 10 action is tried by jury the latter arve the sole
ild judges of the Tact, and where there is not a general verdiet, the
™ Judge ean only enter the judgment which is the only logieal
i“'._ conelusion to be drawn from the facts found. Here the defeet
was one of the causes of the aceident. Were there other causes?
‘“‘,T The Judge cannot decide these.  We do not know what was the
 in real cause, the causa causans.
on I think the Judge should not have entered judgment for the
plaintiff.  However, under all the eirenmstances of the case,
](’“ Justice will be done by granting a new trial. 1 think it well, as
i there is to be a new trial, to make no comment on the evidence.
1“‘:';' With great deference I think the questions are not well
- framed—if T may use the expression, I think them too leading.
il It seems to me better to ask the jury by suitable questions what
Il}l‘:‘. caused the accident, and if by defeet in machinery or ways, to
S
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MAN. set forth the defeet, or, if by negligence, to set forth the negli-

C.A. genee, and of all things get them to find what was the real cause,
of the accident.

PescoviTen
v Again 1 desire to point out that in this provinee we have
\(\;?:,:‘\\ not any direet legislation corresponding with see. 111 of the old
"I"J:'l‘:' Ontario Judieature Act or see. 61 of the 1914 Aet. Our r, 673
—_— seems to take for granted that there is power to ask questions
Sea £ and for the Judge to enter judgment on those answers assuming

perhaps that see. 51 of the Aet is wide enough for the purpose.
However, this point has not been raised in this suit and need
not be further considered.

The judgment entered for the plaintiff will be set aside, there
will be a new trial. The costs of the former trial and of this
appeal will be costs in the eause to the suceessful party.

Appeal allowed.,

ALTA. REX v. McCLAIN.

s Alberta Supreme Court, Scott, Beek, Stuart, and Walsh, J.J

8.6 January 26, 1915,

1. CraviNan taw (§ IT A—31)—PreLiMINARY INQUIRY—CAPTION TO DEPOSI-
TIONS.

Tt is not an objection that depositions taken in a preliminary inquiry
have no formal eaption to indicate the case in which they were taken if
such depositions returned into the superior Court are physically at-
tached to a document called the “statement of accused,” which sets
forth the charge and date of hearing and that the charge was read to
the acensed and that on being given the statutory warning he made
no statement, and it further appears from the depositions themselves
that they refer to the charge 8o recited in the “statement of accused.”

2. ArpeAL (§ T C—25)—CRIMINAL CASE—QUESTION OF LAW-—CORROBORATIVE
EVIDENCE,

Where corroborative evidence is not required by statute and there
is nothing to shew that the Judge trying a eriminal charge without a
jury had misdirected himself upon a matter of law, it is irregular to
reserve for the Court of Appeal the question whether the evidence
disclosed sufficient corroboration of an accomplice’s evidence, such not
being in such circumstances a “question of law"” within Cr. Code hd
see. 1014,

[R. v. Bechtel, 5 D.L.R. 497, and 9 D.L.R. 552; 19 Can. Cr. Cas. 423,
and 21 Can. Cr, Cas. 40, referred to.]'

3. Tuerr (§ 1—12)—RecENT rossEssioN—EvIDENCE,

On a charge of theft the ||rosu_ml)ti0n arising from recent possession
of the stolen goods may be applied against the aceused in conjunction
with direct evidence.

4. Wrrnesses (§ 1 B—15)—CoMPETENCY—ONE OF TWO JOINTLY CHARGED
PL UILTY.

Where two persons were jointly charged with theft and one pleaded

guilty and the other not guilty, the former may be called as a witness
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against the latter although sentence had not yet been passed upon the
plea of guilt; in such a matter it must be left to the discretion of the
presiding Judge to decide what is the fairest and most convenient course
to pursue in the particul d whether there should be an adjourn-
ment of the trial or an imme + sentence of the accomplice; and
+ where he is holding the trial without a jury, it is not error for the Judge
to take cognizance of the accomplice’s evidence before sentencing him,
although in receiving the testimony the Judge expressed a view favour-
ing a different course had there been a jury.
[Winsor v, The Queen, L.R. 1Q.B. 390, and R, v. Payne, L.R. 1 C.C.R

340, discussed. |

5. CrimiNaL Law  (§ 11 B—47)—Names or CrownN wirNesses—Formal
CHARGE WHERE NO GRAND JURY SYSTEM,

The context of see: 874 to 876 of the Criminal Code makes see. 876
(endorsing names of witnesses on bill of indictment) inapplicable to
proceedings by formal charge in a province where there is no grand
Jury system, notwithstanding the extended meaning given to the word
“indictment’” by Cr. Code sec. 2 (16); effect is to be given to the latter
only in the event of the context being consistent therewith.

6. CrimiNaL 1AW (§ TT B—47)—DISCLOSING TO ACCUSED BEFORE TRIAL NAMES
OF WITNESSES AGAINST HIM

While no definite rule is laid down in the Criminal Code to compel

the endorsing of the names of witnesses for the prosecution on a formal

rge laid by the agent of the Attorney-General under Cr. Code

. 87 (applicable in Alberta and Saskatchewan), the presiding

Judge may give all ne ary protection to the accused so that he may

have a fair opportunity to defend himself; the name of any additior

Crown witn: not examined at the preliminary inquiry ought,

matter of fs , to be disclosed to the accused—at any rate if he ¢
for the information,

[R. v. Gleenslade, 11 Cox C.C. 412, referred to.]

Trian (§ I D—21)—CrimiNaL cAsE—CROWN WITNESSES AT PRELIMINARY
INQUIRY.

If the Crown does not intend to eall at the trial a witness whom it
called on the preliminary inquiry, such witness should be made avail-
able to the defence unless his evidence is unquestionably immaterial.
(Dictum by the Court

-

-~

Crown case reserved by MeCarthy, J., on a charge of theft.

F. W. Grifiiths, for accused.
James Short, K.C., for the Crown.

The judgment of the Court was delivered by

STUART, This is a case reserved for the opinion of the
Appellate Division by Mr. Justice MeCarthy. The accused was
charged jointly with one Mathews with the offence of having
stolen a horse and mare, the property of one Brink, on July 1,
1914. The charge was in the usual form and was signed by James
Short, as agent of the Attorney-General.  When the charge was
read to the accused, MeClain pleaded not guilty and Mathews
pleaded guilty. The learned trial Judge reserved sentence upon
Mathews. Afterwards, but before sentence was passed upon

ALTA.

8.C.

tEX

MoCramN

SMatement

Stuart, J,
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ALTA. Mathews, the trial of MeClain was proceeded with, and he elected

5.0 to be tried without a jury. The trial Judge convieted MeClain.
e The chief evidence against him was that of his accomplice
v Mathews, who had pleaded guilty, but was awaiting sentence.
\I':_:I\ At the opening of the trial, counsel for MeClain applied to
Stuart, 1

quash the charge or indictment on the ground that there were
no proper depositions, as required by see. 682 of the Code. This
objection was reserved, but ultimately over-ruled by the trial
Judge.

When Mathews was called to give evidence on behalf of the
Crown, and before he was sworn, the following discussion took
place:

“Mr. Griffiths: 1 wish to invite your Lordship’s attention
to the fact that the next witness, Mathews, has pleaded guilty
to this same charge, but has not yet been sentenced. For
this reason I wish to raise objection to the receipt of the evi-
dence of Mathews until after he has been sentenced.

[Point argued by both Mr. Griffiths and Mr. Short.]

“By e Couvrt: In view of these authorities, Mr. Short,
do you still tender the evidence of the witness Mathews?

“Mr. Short: Yes, my Lord.

“By e Courr: Well, the responsibility is upon you.
I will admit the evidence, subject to Mr. Griffiths

objection.”

Mathews then gave evidence and other evidence was adduced
by the Crown which was intended to corroborate the story ot
Mathews.

At the close of the prosecution counsel for the accused renewed
his former objections, which were all over-ruled. In reference
to the testimony of Mathews, the learned trial Judge said:—

“The cases cited by counsel for the accused, I find, do not

determine the point. Cockburn, C.J., determined it was a .

very bad practice this holding out an inducement to the wit-

ness to give evidence in favour of the Crown in the anticipa-
tion that the Crown would be lenient with him when moving
for sentence in his case. Had there been a jury in this case,

I would have been inclined to sustain the objection, but, as

there is no jury and as the cases cited by the counsel for the

accused do not decide this, I take it upon myself to permit
that evidence to go in, exercising my own judgment as to
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what weight I should give to the evidenee of Mathews under

the circumstances.’

Evidence for the defence was then given, and the aceused
was convicted and sentenced to 3 years in the penitentiary. Upon
rcused, the learned trial Judge

the application of counsel for the
reserved a ease for the opinion of this Court upon the following
questions: ’

1. Should the indictment or charge have been quashed?

2. Does the evidence disclose sufficient corroboration of
the evidence of Mathews?

3. Can the presumption arising out of recent possession of
stolen property have any bearing on the ease when the Crown
attempted to make out its case by direet evidence?

§. Was I right in so remanding Mathews for sentenee and
permitting him to testify against MeClain before imposing
sentence?

5. Was I right in permitting the Crown to call witnesses
who were not calked at the preliminary hearing or whose names
were not endorsed upon the charge?

6. Upon the above grounds or any of them should the con-
vietion be quashed?

I think the first question should be answered in the negative.
In the case reserved it is stated that “it was admitted by the
Crown prosecutor that the charge was not ordered by a Judge
or agent of the Attorney-General, and that objection to the same
was taken before election or plea.” In view of the undoubted
fact that Mr. Short did, in faect, sign a charge in the usual way,
a copy of which is in the case submitted and the actual original
of which was shewn to us as part of the documents on file, there
can be no doubt that there was some misapprehension when the
case was prepared with the statement of admission above cited
inserted in it. It is clear that what was intended was that there
was no order of a Judge directing the charge to be laid and no
special direction or order by the Attorney-General.

The contention made by counsel for the accused was that,
owing to certain alleged defeets in the depositions taken upon
the preliminary inquiry, the case should be treated upon the foot-
ing that there were no depositions and no preliminary inquiry
at all, and that, therefore, in the absence of such a proper pre-
liminary hearing, the agent of the Attorney-General had no power

MeCrars

Stuart, J,
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under sec. 873A of the Criminal Code to prefer any charge against
the accused.

If the premises of the learned counsel were correet, it would
be necessary for us to consider one of the questions raised in the
s in Re Criminal Code, 16 Can. Cr. Cas, 459, and in Rex v.
Duff (No. 2), 15 Can, Cr. Cas. 454,

In my opinion, however, it is not necessary to consider that

important question, beeause it seems clear that there was a proper
preliminary inquiry and proper depositions,

The only eriticisin made of the form in which the depositions
appear was that there did not appear any separate caption to
the page upon which the evidence commenced. There is, first,
a document headed “Statement of the Accused,” which sets forth
the charge against the aceused, the date of the hearing, the fact
that the charge was read to the accused, that the statutory warn-
ing was given, and that the accused made no statement. This
document is signed by the Justice of the Peace, and then follows,
physically attached to the first document by a pin, six pages of
foolseap, upon which what purports to be the evidence of the

witness ealled is written down in pen and ink, and each page pur-
ports to be signed by the witness and by the same Justice of the
Peace who signed the first document. A perusal of this evidence
shews that the witnesses were referring to the charge referred to
in the first document. There is also before us the information
and complaint not attached to the other documents, but plainly
referring to the same charge. It is true there is no record of the
committal for trial, but, in my opinion, there is sufficient to shew
that the accused did, in fact, have the advantage of a preliminary
inquiry.  Inasmuch, therefore, as it is only upon the ground that
an agent of the Attorney-General cannot prefer a charge with-
out there having been a preliminary inquiry that the conten-
tion is made that the charge should have been quashed, I do not
think that some slight defects in the form in which the magis-
trate returned the depositions to the proper Court can be taken
advantage of to uphold such an argument.

With regard to the second question, I am of opinion that it
does not raise any point of law at all, and that no question is

properly reserved for our opinion.  This Court has already decided
in Rex v. Bechtel, 5 D.L.R. 497, 19 Can. Cr. Cas. 423; 9 D.L.R.
552, 21 Can, Cr. Cas. 40, that a jury not only may, but ought
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to, be told that, while they ought not to conviet on the uncorro-

borated testimony of an accomplice, they are strietly in law at
\ I ]

liberty to do so if they see fit,

Where corroborative evidence is required by the Code, it is v
MeCras,

b the duty of the trial Judge to instruct the jury as to what part o
of the evidence, if any, bears that character, and if he mis-instruets St %
them, there is no doubt the matter ean be reviewed on a reserved

3 ease.  And so also, where there is no jury, if the Judge has ob-

viously treated as corroborative evidence something which is not
such within the meaning of the Code, it would probably be fatal
to the convietion.

But in the present instance corroborative evidence was not
strietly necessary at all, - The learned trial Judge indicated, when
convieting the aceused, that he considered certain things corro-
borative of the evidence of Mathews, the accomplice.  Whether
those things would or would not have come within the meaning
of the term “corroborative evidenee” had such evidence been
required by law might have been in such a ease a legitimate
matter for argument; but I am unable to see how, when the trial
Judge was acting entirely as a jury and could not be said to have
been directing himself upon a matter of law at all, it can be open
to this Court to question the propriety of his views on the matter.
The second question, therefore, should not, in my opinion, be
answered otherwise than by saying that it does not raise a point
of law which can be reserved.

The third question should, in my opinion, be answered in the
affirmative.  The Crown is entitled to make out its case both
by asking the Court to apply the principle of recent possession
and by other more direct evidence of the theft. There is no
reason, that I ean discern, why both means should not be adopted
at the same time. No authority was quoted for the opposite
view and the matter appears to me to be too plain for argument.

The fourth question, treating it as a pure matter of law, should,

nink, also be answered in the affirmative. By this I mean
that it does not appear to me that any error in law was committed
by the learned trial Judge in hearing the evidence of the con-
fessed accomplice, Mathews, before sentence had been passed
upon him.

The simple question involved seems to be this: Was he at
the time he was called by the Crown a competent or an incom-
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petent witness?  No serious attempt was made to shew that he
was not a competent witness, It is clear that he was, and, being
g0, the Crown had a right to call him. The observations of
Cockburn, C.J., in Winsor v. The Queen, 1L.R. 1 Q.B. 390, as
explained by him in Reg. v. Payne, LLR. 1 C.C.R. 349, 354, were
only directed to the question of convenience and fairness. It
is obvious that in such a matter it must be left to the diseretion
of the presiding Judge to decide what in each particular case is
the fairest and most convenient course to pursue. The learned
trinl Judge here did, indeed, say that had there been a jury he
would have been inclined to take a different course. It was
argued that this amounted to an exercise of his diseretion against
the propriety of admitting the evidence of Mathews, and yet
he, in fact, admitted it and acted upon it.

In my opinion, what he said amounted to nothing more than
saying that in other eircumstances, viz., if there had been a jury,
he might have guided the course of the trial, either by adjourn-
ment or by an immediate passing of sentence upon Mathews
before he testified, in a different way from that he thought fit to
adopt when sitting alone,  Before passing sentence upon Mathews
he felt the need of learning more about the case, and this he
expected to do upon the trial of MeClain.  He no doubt felt,
and quite properly, that he could make all due allowance for the
position in which Mathews stood when he came to weigh that
person’s testimony.  While, therefore, there may be circum-
stances in which the presiding Judge ought to regard the views
of Cockburn, C.J., in Winsor v. Reg., L.R. 1 Q.B. 390, as a proper
guide, it is impossible to say that there is any fixed rule of law
applicable to the matter which must be followed in all cases,

Question five should be answered in the affirmative. Section
876 of the Code says that *“the name of every witness examined
or intended to be examined shall be endorsed on the bill of in-
dictment; and the foreman of the grand jury or any member
of the grand jury so acting for him shall write his initials against
the name of each witness sworn by him and examined touching
such bill of indiectment.” This section is one of five sections,
874 to 878 inclusive, which are under the caption *proceedings
before the Grand Jury.” It is true that by see. 2 (16) of the
Code, being the interpretation seetion, the word “indictment”
includes “any formal charge under 873A" but this is subject to
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the qualification at the beginning of the main seetion “unless the ALTA.

context otherwise requires.” 8.C
In my opinion, it is obvious that, owing to the context, it is R
not possible to treat see. 876 as applyving to a charge under 873A "
MeCrars

' signed by the agent of the Attorney-General. It is clear that —
the words, “every witness examined or intended to be examined,” St
refer to the examination before the grand jury, not to examina-
tion at the trial before the petty jury. The agent of the Attorney-
General who signs a charge under see. 873A does not examine
witnesses like a grand jury. Very frequently I have seen at-
tempts made to press the analogy between the agent of the
Attorney-General in Alberta and Saskatchewan and the Grand
Jury in other provinees, but it is clearly impossible to extend the
analogy so far as to make see. 876 applicable in Alberta. By its
very terms the section is incapable of application.

As a measure of fairness and justice, the Crown ought to
furnish to the aceused in some form the names of the witnesses
intended to be called in chief in support of the Crown's case,
As a general rule this information is sufficiently given by the de-
positions taken on the preliminary hearing.  Any witness there
examined should be made available to the defenee if the Crown
does not intend to eall him unless his evidence is unquestionably
immaterial.  And the name of any additional witness not examined
at the preliminary inquiry which the Crown proposes to call in
chief ought, as a matter of fairness, at a reasonable early period,
at any rate if asked for, to be made known to the aceused.  But
there is no law laying down any definite rule in this matter,
which must be left to the presiding Judge to deal with in such
a way as to give all necessary protection to the accused and to
give him a fair opportunity to defend himself against the charge.
See Rex v. Gleenslade, 11 Cox 412, 413, note.

The result is that the convietion is affirmed.

Conviction affirmed.

BOLL v. MONTGOMERY, SASK.
Naskatehewan Supreme Court, Elwood, J.  February 5, 1915, -y

Lo Trian (§ V3200 —Norice oF TRIAL—COMPUTATION OF TIME=TRANS
FEI OF ACTION
Where the time for setting down for trial and the giving notice of
trial has begun to run prior to the action being transferred from a
Distriet Court (Sask.) to the Supreme Court, such time will count as
part of the time within which the tion will have to be set down for
trial in the Supreme Court of Saskatehewan
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ArrPLICATION to dismiss an action.
P. H. Gordon, for appellant.
. M. Johnston, for respondent.

Erwoon, J.:—This was an action originally commenced in
the Distriet Court, but which was in December, 1914, trans-
ferred to the Supreme Court. Sec. 42 of the Distriet Court Act
provides as follows :—

Upon any action in the District Court being transferred to the Sup-
reme Court the Supreme Court shall have jurisdiction in such action and
the same shall thenceforth be continued and prosecuted in the Supreme
Court as if it had been originally commenced therein.

On or about January 20 the defendant moved to dismiss
the action for want of prosecution in not setting the same down
for trial, and also for liberty to sign judgment on the counter-
claim in default of pleading thereto. At the time of this appli-
cation six weeks had not elapsed from the date of the order
transierring the aection to the Supreme Court, and for that
reason apparently the aeting Master in Chambers held that the
application to dismiss was premature. It was apparently ad-
mitted before me on the argument that the application to dis-
miss was made more than six weeks after the time when the
plaintiff first became entitled to give notice of trial, if time is
to be counted prior to the transfer to the Supreme Court. 1
am of the opinion that the effeet of see. 42 of the Distriet Court
Act is to simply continue the action in the Supreme Court in-
stead of the Distriet Court and that where the time for setting
down for trial and the giving notice of trial has begun to run
prior to the action being transferred to the Supreme Court, that
time would count as part of the time within which the action
would have to be set down for trial in the Supreme Court. I
have therefore come to the conelusion that the acting Master
was incorreet in his order.

The order of the acting Master will therefore be varied by
providing that the plaintiff shall give notice of trial and set
this action down for trial within two weeks from the date hereof,
otherwise the action will be dismissed with costs. The plaintiff
will pay to the defendant the costs of the applieation to the
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acting Master and of this appeal. The order in so far as it SASK.
gave the plaintiff leave to plead to the counterelaim will not be 8.0
disturbed. Bowi
Order varied, e.
in Moxt
GOMERY,
8-
\ct ROBINSON LITTLE & CO. v. TOWNSHIP OF DEREHAM. ONT.
} Ontario Supreme Court, Faleonbridge, CJ.K.B. March 16, 1915 8.0
- 1. Hicuways (§1VAS 151)—LACK OF GUARD BAILS — INJURIES TO TRA
ind VELLERS - LAABILITY OF MUNICIPALITY CONTRIBUTORY NEGLL
me GENCE,
Contributory negligenee of the driver of a demoerat waggon in which
. the plaintifi’s  goods, consisting of commercial  traveller’s  samples
IS8 were being conveyed for hive along with the commereial traveller as a
J passenger, is not attributable to the plaintiffs in answer to their elaim
wn against the municipality for damages to the goods on the waggon
or- being upset and the trunks broken, due to the neglect of the munici
: pality to protect a narrow part of the roadway by a guard rail, if the
li- daintifls’ traveller in no way participated in or wis responsible fo
I | | I
- the driver's alleged acts of negligence
[ Mills v. Armstrong, “The Beruina" 13 A, 1: Block v, Moyer, T
1t OW.N. 830, referred to.|
he
AcTioN to recover damages for injury to goods. Statement,
1d- Jur)
lis- Nir George Gibbons, K.C., and 6. S, Gibbons, for plaintiffs,
he G, H, Walson, K.C., and S. . McKay, K.C.,, for defendants,
is ) — - v
I Favconsrige, (WJ.K.B.:—The plaintiffs arve wholesale dry 0
A goods merchants carrying on business at the ¢ity of London. On
1 : :
) January 29, 1914 (a very dark night), a traveller of the
in- g Bty R { .
plaintiff's, in the usual course of his business, was being driven
ng : A ' .
g with his cases of samples in a waggon known as a democrat (and
un - o
described as a good, fairly heavy waggon), drawn by two horses,
{H . . " . +
_"” along a highway of the defendants, viz, the 10th concession
o line.
I ! The conveyance in which the cases containing the samples
ter were being carried was upset, and the samples were so dam-
aged as to be rendered of no value. The plaintiffs contend that
by the highway had become defective owing to the neglect of the
set defendants. The defendants, besides denying this allegation,
of, contend that, if damages were sustained as alleged, the same
tiff were cansed through the negleet and fault of the plaintiffs, and
the not of the defendants.

2123 vk
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1 find that the road at the place of the accident was too nar-
row. It was not only too narrow, but it narrowed in at one
place and widened out at another, which made it more dangerous
than it otherwise would have been. Secondly, I find that it
should have been protected by a guard-rail. The road was not
in a state rwmu;ml)l.\' safe and fit for ordinary travel.

Dercham is a very wealthy township, with an assessment of
$3.000,000 and a tax rate of 7 mills.

The defendants rely on two different grounds of alleged neg-
ligenee causing the aceident ; first, as to the plaintiffs’ agent tra-
velling on a dark night without a lantern; and, secondly, on an
alleged defective and negligent packing of the load of samples
in the waggon, causing the load to be top-heavy.

The plaintiffs say that, if any such negligence existed, it was
the negligence of the driver of the waggon, who was the servant
of the livery stable keeper, and that there was no identification
or relationship between the plaintiffs and the driver.

Atkins, the plaintiffs” traveller, on the night in question, was
in the village of Brownsville, in the said township, and finished
his business there about 5.30. Then he packed up his samples
and telephoned to Barnett, a liveryman at Tillsonburg, to take
him and his samples (contained in six trunks) to that town. A
conveyance came over, driven by one Bouncer, an employee of
Barnett. Bouncer had driven Atkins before. Atkins had not
intended to drive the ““rig’" himself, and did not in faet do so.

The distance between the two places was about 7 miles. 1t
is Atkins's practice, when he finishes his business in a place at
any time before 10 p.m., to drive to the nearest place for the
next morning’s business. On this night his samples were loaded
on the “‘rig,”” and they left Brownsville between 7.30 and 8
o'clock.

About a quarter of a mile west of the seene of the aceident,
Atkins found the waggon being “‘canted,”’ and got off, lit a
mateh, and found where they were, and Bouncer drove on the
road again. Bouncer also was out of the ‘‘rig’’ onee to find
out where they were.

The trunks were about 2} ft. high by 32 to 36 in. long and
24 in. wide, all well filled, and weighing about 225 lbs. each.

Atkins did not put in the trunks nor help to put them in
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nor see them being put in.  The trunks were piled by Bouncer—
who was called as a witness by the defendants—three in the
waggon box and three on top, roped from handle to handle on
each side and fastened to the waggon. Bouncer says he did not
know that the load was top-heavy , he did not think it was top-
heavy, and he would not eall it top-heavy. He says also that he
packed them carefully and fastened them carefully—‘the way
1 always fasten them’'—and thought it was safe. He (Bouncer)
did the driving, *‘did not ask Atkins how and did not think it
was for Atkins to interfere with’’ him. Bouncer had been driv-
ing “‘mostly all his life'" sinee he was big enough to handle a
team.

They had gone only about one mile or a mile and a quarter
from Brownsville when the acecident happened. A short time
before, one of them (probably Bouncer) suggested that it would
be better to have a lantern. They saw lights ahead of them, and
they seem to have agreed, on Bounecer’s suggestion, that when
they got to that house they would get a lantern, but, before they
got so far, the waggon upset.

If there was any negligence in either respect causing or con-
tributing to the accident, in the sense that without such negli-
genee the aceident would not have happened (and I do not find
that there was), it was the negligence of the driver, in which
the plaintifis’ traveller in no way participated or was respon-
sible for.

An analysis of the cases brings me to the clear conelusion
that the plaintiffs are not identified with the negligence of
Bouncer and his employer, if any such existed. See Mills v.
Armstrong, **The Bernina,”” (1888), 13 App. Cas. 1; Flood v.
Village of London West (1896), 23 A.R. 530; Foley v. Town
ship of East Flamborough (1899), 26 A.R. 43; Plant v. Town
ship of Normanby (1905), 10 O.L.R. 16; Bloch v. Moyer (1914),
7 O0.W.N. 389, 830.

Judgment will be entered for the plaintiffs for $1.029.28, the
value of the goods destroyed. The other elements of damages
claimed are too remote. It is likely that under the conditions
that have existed for 7 or 8 months, the plaintiffs may be quite
as well off with the extra goods, if any, which they might have
sold, remaining in their own warehouse.

Judgment for the plaintifis

Rosixsox

Lirrie &
o
"

Fowsxsne

OF

DERENAM

“alconbridge
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McGILLIVRAY v. BEAMISH.
Naskatchewan Supreme Court, Haultain, Co,  January 16, 1915,

1 GARNISHMENT (§ H—61) —PROCEDURE—DEFECTIVE AFFIDAVET—EFFECT,

The omission in an aflidavit for a garnishee summons before judg

ment under the Sask, Rules of Court to shew in what capacity whether

as plaintifl, solicitor or agent for the plaintifl, the deponent makes his

aflidavit, is a ground for setting aside a garnishee summons issued

thereon; the summons was a nullity as tl was no proper aflidavit
and the defect in the latter was not a mere irregularity.

Arpean from an order of a Local Master.
L. B. Ring, for applicants, defendants.
A. L. McLean, for respondents, garnishees,

Havrrain, (. :—The garnishee summons in question on
this appeal was issued on an affidavit, the body of which was as
follows :—

L of . in the Provinee of Saskatehewan, , make oath and
sy i—

(1) That the above defendant is justly and truly indebted to the
above-named plaintith in the sum of $1,203.85 as appears by the statement
of elaim which is herewith produced and marked as exhibit “A” to this
my aflidavit, and that the said debt is still unpaid and unsatisfied.

(2) To the best of my information and belief the proposed garnishees
are indebted to the abovenamed defendants,

The affidavit was signed **Thos. A, MeGilliveay ™" and was
duly sworn on November 30, 1914, The garnishee summons
was issued on the same day. The defendant moved to set aside
the garnishee summons and the application was dismissed with-
out costs by the Loeal Master at Saskatoon on December 21,
1914,

By his order, the Local Master permitted the affidavit to be
“Taken off the file, corrected and resworn and returned.”” The
affidavit was resworn on December 29, 1914, after the words
“Thomas A. MeGilliveay,” * City of Saskatoon,” and ** Agent ™’
were added in the appropriate places.

The defendants now appeal on the following grounds:—

2. That the learned Loeal Master erred in holding that the omission
complained of in the affidavit filed to obtain the issue of the garnishee sum
mons herein, was such an omission as did not avoid the said affidavit.
3. That the learned Local Master exceeded the limits of his judieial dis
eretion in allowing the plaintiff to remove the said affidavit from the files
of the Court and amend the same. 4. That the learned Local Master erved
in holding the said affidavit irregular only inasmuch as the said affidavit
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does not shew that the deponent is the plaintifl or a judgment ereditor, or
the agent or solicitor of the plaintiff, nor that the deponent had any know
ledge of the facts therein deposed to

I think that the learned Master was quite within his disere-
tion under Rules 8.0, 423 and 747, in holding that the omission
of the name, address and deseription of the deponent did not
render the proceedings void.  But the omission in the affidavit,
even after being resworn, to shew in what eapaeity, whether
as plaintiff, solicitor or agent, the deponent made his affidavit
is, in my opinion, more than an irregularity. It is quite true
that affidavits are often allowed to he resworn hut that has been
before and not after the proposed step has been taken.  Rule
423 permits a Judge to reecive an affidavit notwithstanding
any defeet by misdeseription of parties or otherwise in the title
and jurat or any other irvegulavity in the form thereof. In
such a ease a memorandum that it has been so received is usually
made on the affidavit.

In the case of Green v. Prior, W.N. (86), 50, cited in the
Annual Practice, 1914, p. 660, an affidavit in support of an
application for injunetion was sworn two days hefore the issue
of the writ. The injunction order was made on the plaintiff’'s
underts

<ing to have the affidavit resworn and filed. T would
take it for granted that in this and any similar case the order
would not actually issue until the affidavit was resworn and
filed.

A garnishee summons is issued on praccipe upon the filing
of the proper affidavit.  The analogy is not complete, but, under
the Rules of the Supreme Court, except by leave of the Court or
a Judge, no order made ex parte in Court founded on any affi-
davit shall he of any force unless the affidavit on which the
application was made was actually made before the order was
applied for and was filed at the time of making the motion. In
Re King & Co.’s Trade Mark, [1892] 2 Ch. 462, it was decided
that an affidavit used on a motion but not filed until afterwards
may he ¢ ered in the order as read, though the faet of its not
having been filed has not been brought to the notice of the
Court, provided it does not interfere with the date of the order.

In the case of Whitehead v. Rhodes (not reported), men-

SASK.
s.C
MceGrerr
VRAY
)
Beasmisn

Haultain, C.J,
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SASK.  tioned in The Annual Practice, 1914, at p. 891, Hall, V.-C., held
that-

ol

» R an aflidavit of serviee of notice of motion for attachment must be filed
MoGuLs before the order is drawn up.
VRAY

In that case the order was made on **production of the affidavit
and an undertaking to file it.”’

1 can quite understand a Judge allowing affidavits to be re-
sworn or to be filed later than the rules require.  All these things

v,
Beasisu

Haultain, C.J,

are done before the event, In this case there was practically
no affidavit filed upon which a garnishee summons should have
been issued and, in my opinion, the garnishee summons was a
nullity.

It cannot, in my opinion, be mad- effective by an ex post
facto order under which the original affidavit has been taken off
the files, corrected, resworn and filed very nearly a whole month
after the date of the summons.

The garnishee summons is, therefore, set aside with costs,
and the plaintiff will pay the defendants their costs of their
original application and of this appeal.

Appeal allowed.

ALTA. WALTER v. ADOLPH LUMBER CO.
G Hberta Supreme Court, Walsh, J.  March 31, 1915
1. INSOLVENCY  (§ 1—3)—WHAT CONSTITUTES—STATUTORY DEFINITION
ASSIGNMENT ACT,
A person is to be deemed insolvent within the meaning of the
Assignments Act, Alta., if he does not pay his way and is unable to
meet the current demands of ereditors and if he has not the means of
paying them in full out of his assets vealized upon o sale for cash or
ity equivalent,
| Warnock v, Kloepfer, 14 Ont, RoO288, 202, 15 AR, 324, I8 Can
SR 701, referred o)
Statement Actiox by an exeeution ereditor to set aside a chattel mort
L
gage,
Frank Ford, K.C., and 1. B. Howatt, for plaintiff.
N. 8. Cormack, for defendant,
Walsh, 3. Warsi, o The plaintiff sues as an exeention ereditor of

the defendant Strathcona Lumber Co. Ltd., to set aside a chattel
mortgage made by it to the defendant Adolph Lumber Co. 11
the defendant mortgagor was at the date of this mortgage in in
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solvent cirecumstances—or unable to pay its debts in full or knew
that it was on the eve of insolveney the mortgage cannot stand
for it is clearly within see. 41 of the Assignments Aet. The

mortgage which covers all of the mortgagor’s assets was made

to a ereditor in security for its then existing liability to the
mortgagee. It has the effeet of giving the mortgagee a preference
over the other ereditors of the debtor and this action to i||||u-;u'h
or set it aside was brought within 60 days from its date.  Under
see. 41, vead in the light of see. 43, the mortgage is utterly void

as against the plaintift and other ereditors of the mortgagor,

but is not unless the mortgagor was at its date in one or other
of the conditions above referred to.

The faets as to the mortgagor’s cireumstances are discelosed
by the evidence of W. E. Ford, the president and general man-
ager of the judgment debtor.  The mortgage bears date, Decem
ber 9, 1914, Mr. Ford's figures relate to the Hth of that month
but he says that there would not be at the outside a difference
of more than $200 in his company’s condition between these two
dates, He gives the assets at $26.250, made up as follows:

Plant, buildings, office furniture, ete., $2,000; value of un
expired term of lease, $500; stock in trade at invoice prices,
$7,800; book debts, $8,700; Ledue Lumber Co. notes, $5,100;
goodwill, $2,000; cash in hand, $150—$26,250,

The company s labilities as of this date he gives at about
$11,200 so that his statement shews a surplus on paper of about
$15,000 or more than two dollars of assets for every dollar of
liability. The correctness of Mr. Ford's evidence was not
questioned. Although he was called as a witness for the plaintiff
the faets which he gave as to the assets and liabilities were
brought out in eross-examination and he was not even re
examined as to them by counsel for the plaintiff,  There is
absolutely nothing therefore to cast suspicion upon the correet
ness of his figures no matter what doubts one may have as to
the likelihood of the assets realizing within some thousands of
dollars of the value set by him upon them. The propricty of
including such items as value of the lease, $500 and goodwill,
$2.000 is open to question, although as to the latter, see Ollawa
Wine Vaults Co. v. McGuire, 24 O.L.R. 591, 8 D.L.R. 229, 27
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O.LR. 319, 13 D.LR. 81, 48 Can. S.CR. 44, The other items
are sworn to by Ford as of the actual value given to them as
above, Of the book debts he says they arve all good exeept, per-
haps, $200 or $300, that about $1,.500 of them have been colleeted
sinee the 9th of December and the payment of a little better than
$5,000 of them has been seeured.  The item ** Ledue Lumber Co,
notes, $0,100,”" oceurs under peculiar eivenmstances. The maker
of these notes is a company consisting practically of the same
shareholders as those who are members of the Stratheona Lum-
ber Co. The Ledue Co, was formed for the purpose of taking
over from the Stratheona Co. its lumber yards and assets at
Ledue and these notes represent the balance of the purchase
price.  This transaction is also impeached by the plaintiff, the
two actions being tried together, 1f that action succeeds (and
I have as yet formed no opinion respeeting it) these notes will
no longer be an asset of the Stratheona Co., but in their place
will be the property for the purchase price of which they were
given.  For my present purpose, however, I must take the notes
themselves as representing this asset.  The assets of the Ledue
Company at the date of the mortgage were valued at $5.400
but there is nothing to shew whether or not the notes with which
I am now dealing constituted its only liability. These notes are
payable $1,000 in one year, $2,000 in two years and the balanee
in three years from their date which was Oectober, 1914, If
that transaetion is sustained no one can tell of course what the
value of these notes will be at maturity and so I am reckoning
them as an asset of no present worth.

Taking Mr. Ford’s unimpeached evidence as a basis and
making the allowanees which appear to me to be reasonable, |
should place the value of the assets as of December 9, 1914, at
$16.780. 1 arrive at this by dedueting 50 per cent, or $1.000
from the value of the plant, $500 for the value of the lease, 10
per ¢ent, or $870 from the book debts, $5,100, the amount of the
Ledue notes and $2,000 as the value of the goodwill. The stock
in trade is that of a lumber company, and T think that it should
be worth invoice prices. There is no evidence one way or the
other as to this, and T therefore express but my own opinion of
it in saying this. The amounts by which I thus reduce Ford's

!
;
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valuation aggregate $9,470, leaving it at $16,780. There is no
dispute whatever as to $11,200 being the aggregate of the liabili-
ties, so that upon this valuation the assets exceeded the liabilities
by $5,580 when this mortgage was given. Apart from these
figures the faets bearing upon the question of solveney or in-
solveney are not many.  The plaintiff’s claim for about $2,000
was placed in its solicitors hands for collection and they wrote
the defendant mortgagor for payment on the 4th of August,
1914, Other letters were written and personal interviews look-
ing to the payment of the elaim took place without result, and
on the 20th of October an action was commeneed to recover the
same, A copy of the statement of elaim in that action was left

at the defendant’s office on the 23vd of October, and although

it was not served personally on any officer of the company 1

think it eame to the attention of Mr. Ford very shortly after it

was so left.  On the 27th of Oectober a chattel mortgage was
given by the defendant mortgagor to the defendant mortgagee
as seeurity for the payment of the same debt and over praetie
ally the same property as is seeured and covered by the mort-
gage now in question. On the 26th of November the first action
was discontinued and another action commenced, in which hoth
mortgagee and mortgagor were made defendants, for the re
covery of the debt owing by the mortgagor and to set aside the
chattel mortgage of the 27th of October. That mortgage was
thought to be bad for technical reasons, and on the 9th of Decem
ber it was discharged and the mortgage now in question given in
its place.  Then on the 31st of December this action was com

meneed to set aside the new mortgage, the plaintiff having in

the meantime hecome an exeention ereditor of the mortg
During all of this time the Canadian Bank of Commeree was a
ereditor of the mortgagor for about $1.000, and to it the book
debts were hypothecated. Other ereditors were pressing for
payment of their claims at this same time, and many of these
claims were in the hands of solicitors. None of them were paid
cither in whole or in part except as to $200, the veason for it
being as stated by Mr. Ford that he could not put his hands on
the cash. On November 18, three weeks hefore this mortgage
was given, one of these ereditors placed in the sheriff’s hands
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an exeeution against the goods and lands of the Stratheona com-
pany for $1,163.70, and since then the plaintifi’s execution and
those of four other ereditors have come in.  All of these execu-
tions are still in the sheriff’s hands wholly unsatisfied. and they
aggregate $5,229.08,

There is an interpretation of the word insolvent in the Sale
of Goods Ordinanee under which, if it was applicable to this
case, the question of this company s insolveney would be settled
beyond dispute.  Under it, “*a person is deemed to be insolvent
within the meaning of this Ordinance who either has ceased to
pay his debts in the ordinary eourse of business or cannot pay
his debts as they become due.”” That interpretation is however
in terms restricted to that Ordinance and so cannot be applied
here. 1 know of no other statutory definition of the word, nor
do I know of any decision of our own Court interpreting it, so
I must look elsewhere for authority upon the question.

The authority which more nearly than any other with which
I am familiar is, in my opinion, binding upon this Court is
Warnock v. Kloepfe:, for it eventually reached the Supreme
Court of Canada. In delivering the judgment of the Divisional
Court, 14 O.R. at p. 292, Boyd, (', used the following lan-
guage -

A man may be deemed insolvent in the sense of the Act if he does not
pay his way and is unable to meet the current demands of ereditors, and

if e has not the means of paying them in full out of his assets realized
upon i sale for ensh or its equivalent,

In the Court of Appeal, 15 AR, (Ont.) this definition is ex
25, and by Burton, J.,

pressly coneurrved in by Osler, J., at p. &
at p. 331, The other two Judges, Hagarty, C1.0. and Patter
son, ., while making no speeial reference to this interpretation
of these words expressly stated their agreement with the judg
ment of the Divisional Court. 1 think therefore that 1 may
safely say that the Court of Appeal unanimously approved of
and adopted the language of the Chaneellor which 1 have quoted.
Unfortunately the reasons for judgment of the Supreme Court
are not published, the only veport of the ease being the head
note which appears in 18 Can, S.C.R. at p. 701 It rveads as
follows :—

Held, aftirming the judgment of the Court of Appeal and of the Divi

——
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stonal Court,  Gwynne, ., dissenting that N, being unable to meet the de
mands of his creditors for payment must be deemed insolvent within the
meaning of the said Aet,

If this headnote correetly summarizes the judgment, the
Supreme Court materially altered the Chaneellor’s definition
of an insolvent under the Aet for it omits all reference to the
debtor’s ability to pay his debts in full out of his assets. | can
not think that the Supreme Court adopted that view of the mat
ter for it surely must be that the value and nature of a debtor’s
assets and the amount of his Labilities must always have some
bearing and a very material bearing upon the question of sol-
veney or insolveney. 1 take it therefore that the Supreme Court
in affirming the judgments of the Courts below adopted the
above quoted opinion of the Chaneellor, and for this reason 1
think that 1 should apply his definition of insolveney to the faets
of this ease, the language of the Ontario Aet there under dis
cussion being in this respeet identieal with that used in our
Assignments Aet.

There are three things therefore that T must find twfore |
can declare insolveney on the part of the judgment debtor at
the date in question, namely, (1) that it was not paying its way ;
(2) that it was unable to meet the enrrent demands of its eredi
tors, and (3) that it had not the means of paying them in full
out of its assets realized upon a sale for eash or its equivalent,
These three conditions must eo-exist for the Chaneellor uses
them conjunetively, not disjunetively,  As to 1 and 2 there is
no diffieulty whatever. The judgment debtor was then unques
tionably within both of them. 1 find myself however unable to
hold upon the evidence before me that it had not then the means
of paying its ereditors in full out of its assets so realized upon
My finding upon that question must be the other way. The
onts of proving insolveney is on the plaintiff and it has failed
to prove it,

Under the authorities of which Glegg v. Bromley, [1912] 3
KB, 474, is one of the latest, this transaetion being merely a
preference is not within 13 Eliz. ¢h. 5, and even if it was there
is absolutely no evidence of that intent on the part of the mort-
wagee which must be established hefore the instrument could be

set aside.
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ALTA. The action is dismissed with costs, to the defendant mort-
Warrer  gagee and without eosts as to Stratheona Lumber Co. Limited.
Aboces Action dismissed.

Lusuer Co,

SASK. DUSSEAULT v. KOPP.

Naskatchewan Supreme Court, Newlands, J. February 12, 1915,

8.C
Lo PrINCIPAL AND AGENT (§ T1T—32) —CONTRACTS— PERSONAL LIABILITY OF
AGENT.
The question whether an agent who has made a contract on behalf
of his principal is to be deemed to have contracted personally, and if
s, the extent of his ility on the contract, depend on ition
of the parties to be dedueed from the nature and terms of the particu
lar contract and the surrounding cirenmstances,
Statement Areean from a judgment of a Distriet Court Judge.
0. V. Bigelow, K., for plaintiff, appellant,
J. W, Ward, for defendant, respondent.
Newlands, . Newraxps, J.:—This is an application to strike out the de-

fenee as false, frivolous and vexatious. The aetion is on an
agreement of sale signed by defendant.  Defendant, in examina-
tion for discovery, admits his signature, but says he signed as
agent for a syndieate, as the plaintift knew, Mr. Bigelow, K.(',
for plaintift, eites Higgins v, Senior, 8 M, & W. 834, as authority
to shew that defendant is liable in sueh a case. In that case
there was nothing in the document to shew that defendant signed
as agent, and the Court held that parol evidence could not be
admitted to prove that faet, as that would be varying a written
document by parol evidenee, In this case, the written agreement
shews that defendant was acting for other parties.  After his
name there is in brackets the words (*“in trust for syndicate’’).
This case therefore differs from Higgins v. Senior upon the
very point on whiech it is decided, and it is not therefore an
authority for the proposition advanced. Bowstead on Ageney,
p. 360, in referring to contracts other than bills and notes and
contracts under seal, says:—

But no agent is personally lable on any contract made by him merely
in his capacity of an agent (and)
the guestion whether an agent who has made a eontract on behalf of his
principal is to be deemed to have contracted personally, and if so, the

extent of his liability on the contract, depend on the intention of the par-

ties to be deduced from the nature and terms of the particular contract

and the surrounding cirenmstances,
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As to contracts under scal, the principle is different. At

p. 367 Bowstead says:—
Where an agent is a party to a deed and executes it in his own name,
eed as acting

he is personally liable thereon, even if he is deseribed in the
for and on behalf of a numed principal.

The agreement in question states that the parties have here
unto set their hands and seal. There is a seal put on opposite
the plaintifi’s name, but none opposite the defendant’s signa
ture. His covenant to pay is, therefore, not by deed.

This case is therefore not one in which 1 can say that the
defendant’s defence of denial of liability on account of his
acting as an agent is false, frivolous or vexatious, and therefore
it should not be struck out on that ground.

The appeal is therefore dismissed with costs.

. Appeal dismissed

HALPIN v, VICTORIA,
Brivish Columbia Supreme Court, Morvison, J.  Januwary 11, 1915

1. FIREWORKS (§ 1—1)—FIREWORKS DISPLAY=—=LIABILITY FOR INJURIES
In order to establish lability in negligence against those lawfully
conducting a fireworks display in a public park for injury received
from an ignited fragment, a failure on their part to exercise due eare
must be shewn
[Rulands v, Fleteher, LR, 3 H.L. 330, referred to.]

Action for damages for injuries

WeDiarmid & Phelan, for plaintiff.
T. R. Robertson, for defendants

Moggisox, J.:—The plaintiff is an infant and brings this
aetion by her next friend, William Halpin, her father

Beacon Hill Park was entrusted to the City of Vietoria, by
grant dated January 21, 1882, for the purpose of using and

maintaining it for the reereation and enjoyment of the publie

For many years this park has been used by the eitizens of Vie
toria, especially for eelebrating what was known as the Queen's
Birthday. In order the morve adequately to effeet this purpose,
it has been customary for certain citizens to form themselves
into a ““Celebration Committee’ which assumed the task and
responsibility of managing the celebration and raising funds to
defray the expenses ineurred for any extra features deemed

necessary for catering to the enjoyment of the public.  One of
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these features, on the occasion in question, was a display of fire.
works by Messrs. Hitt Bros., who, from the evidence, appear to
be a well-known, reputable firm, who make a specialty of this
sort of entertainment.  Pursuant to the arrangements made with
this firm by the ecommittee, they sent a competent employee undey
whose sole control the cliupln_\-‘\\'nu given on the evening of May
25, 1914, which was the annual date set aside for perpetuating
the eelebration of the **Queen’s Birthday."” The plaintiff, ae-
companied by her parvents, had, together with a large conconrse
of people, assembled to witness the fireworks. Policemen mounted
and on foot patrolled the immediate grounds on which the fire.
works were shewn,  Portions of this area were roped off and
where there were no ropes mounted police endeavoured to keep
back the spectators.  The plaintiff seems to have got away from
her parents a short distance and, as 1 find as a fact, got within
range of the spluttering pieee which was then being displayed
whereby she was struek by an ignited fragment and sustained
the injuries in respect of which she now elaims damages from the
defendants,

Mr. MeDiarmid, for the plaintiff, contended that the defend-
ants muast be held to have eondueted the exhibition, because, pur-
suant to by-law, they contributed towards the eelebration fund.
This they were empowered by the legislature to do: vide see. 161
of the Municipal Aet. That being so, it seems to me, eounsel must
logically go further and contend that this power to contribute
carries with 1t an implied obligation to conduet the eelebration
and to assume the responsibility therefor.  Even in that ease,
the right of action would only arise in a ease of negligenee such
as this is upon a breach of duty to exercise due care under the
cireumstances.  Assuming that view to be sound, 1 find as a
fact that due care was so exercised by the defendants,

Mr. MeDiarmid also strove to apply the prineiple of Rylands
v. Fletcher, LR, 3 H.L. 330. T think that the facts in this par-
ticular case preelude the applieation of the prineiple in Rylands
v. Fletcher.

Assuming I am wrong in that view of the law, I am of opinion
that the city did not eonduet the celebration and are no more
linble to the plaintiff than are the others who contributed to the
committee’s fund. 1t follows, then, the action is dismissed.

Action dismissed.
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Re BEAN ESTATE.
saskatehewan Supreme Court, Brown, J. February 5, 1915

1. EXECUTORS AND ADMININSTRATORS (§ IV O 2<118) —REIMBURSEMENT—

RIGHT TO INTEREST

Where it was not necessary for the realization of the estate for the
administratrix to earry on the business as she did for sometime after
the decedent’s death, and the direction of his will was that the same
should be sold and cmverted into money to be invested at interest
the administratrix may be allowed a sonable amount for her ser
viees for carrving on the business which resulted in large profits
and may be allowed inte st for the period during which the business
was carried on to be computed at a reasonable rate on the amount of
capital which the business represented at the testator’s death, under
a bequest to her of the “interest” on the fund to which the proceeds
of the business belonged, but she is not entitled to take the entire

profits as interest; the surplus profits are ty be treated as belonging
to the corpus of the estate

Arpear from an order of a Surrogate Court Judge

F. L. Bastedo, for Official Guardian
F. W. Turnbull, for administratrix

Browx, J A question arises in this ease as to the mean

ing to be given to the word ““interest”” as used in the will of the

w Cinterest” ordinarily used under such cirenm

testator
stances as these means the sum paid for the use of money, and 1
cannot see anything in the will or any eireumstances surrounding
the case that requires o justifies any different definition for that
word as used in this will. That being so, the will necessarily con
templates that the business and the farm which were owned by
the deceased at the time of his death should he converted into
money, and the money duly invested in interest-hbearing securi
sary for the proper and effiei

ties.  Of eourse, had it heen need
ent realization of the business and the farm that the business
should be condueted and the farm operated for some time after
the death of the deceased, the administratrix would be quite
justified in so conducting the business and operating the farm
for such time as would be considered reasonable for that purpose
That question, however, does not arise at all in this ease.  The
administratrix, in continuing the business and operating the
farm, did something which she was not authorized to do in law,
even though it was done in the best of good faith and apparently
with good results. She has unquestionably, according to the

material, continued this business with suceess, and shewn ability
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in the conduet of the same. The result is that large profits have
been made, and the question, therefore, that now arises is whether
these profits belong to the corpus of the estate or should be re-
garded simply as “‘interest’” within the meaning of that term as
used in the will, A number of authorities were cited to me in
the course of the argument, more especially the cases of Stroud v,
Guwyer, 28 Beav, 130, Slade v. Chaine, 77 L. Ch, 377, and I
re Hoyles, 81 L), Ch. 163, 1 have read these authorities and
others carefully, and have reached the conelusion, not, however,
without some hesitation, that the profits in question, both from
the store and the farm, cannot be regarded as interest, but must
be considered as inereased eapital, and, theeefore, as belonging
to the corpus of the estate. To hold otherwise would require the
meaning of the word “‘interest’” to be enlarged beyond any-
thing contemplated by the testator, and would, moreover, en
able the administratrix to profit by what must be regarded as a
breach of trust. Having reached this conelusion, the order of
the learned Surrogate Court Judge will require amendment. It
was agreed by counsel on the argument of this case that in the
event of my reaching the conclusion which 1 have reached, the
matter should be spoken to in Chambers and the form of order
agreed to by eonsent. It was further admitted by counsel that
in preparing this order provision should be made that interest
on the original capital at a reasonable rate should be dedueted
from the profits and treated as interest and not as belonging to
the corpus. 1t was also admitted that the administratrix should
be allowed a reasonable amount for her services in carrving on
the business and in operating the farm as she has done.  These
points will, therefore, be dealt with when the matter is again
spoken to,

1 have already indicated that in reaching the above eonclu
sion I am not free from doubt.  The matter seems to me to be of
sufficient importance, and the amount involved is sufficiently
large, to justify the matter being brought before the Court on
bane, so as to avoid the possibility of any injustice being done.
In the event of counsel desiring to bring this matter before the
Court en bane, 1 will allow the appeal to be taken to this coming
Sittings of the Court if notiee of appeal is given not later than
Monday next, or even later than that if opposing counsel eonsent.
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I will say further that it does not seem to me that in this case
there is any necessity of having any evidence either printed or
typewritten; that if a copy of the will and this judgment and
notice of appeal are typewritten, that will be sufficient matervial
to constitute the Appeal Book. The question of costs, of conrse
will be dealt with when the matter is further spoken to.

Order varied.

GREER v. CANADIAN PACIFIC R. CO.

Supreme Court of Canada, Siv Charles Pitzpatrick, (.., Davies, Idington,
Duff, Anglin, and Brodeur, J.J. May 4, 1915

1, LAMITATION OF ACTIONS (§ 1] F—60) —RAILWAY FIRES —OPERATION OF
RAILWAY
The burning of worn-out ties by a railway company on its right of
way in performance the duty imposed by sec. 207 of the Railway
Act RS.C. 1906, ch to keep the right of way free from um
sary combustible matter, any damage or injury resulting therefrom
is caused by reason of the “operation of the railway” within the mean
ing of that phrase in see. 306, the right of action for which acerues
within one year
[Greer v, CPR, Co, 19 DR 140, 32 OLR, 104, aftivmed, |

con

2, Ramways (1 D7—75) FIRES FROM BAILWAY OPERATION—LIMITA
TION OF ACTION—DUTIES UNDER PROVINCIAL STATUTE
The Dominion Railway Aet, R.S.C, 1006, ¢h. 37, see. 306 preseribing
a time limitation for actions for fires resulting from the construction
and operation of railways, does not in any wise diminish or affect lia
bilities arising out of a b I of statutory duty under a Provineial
statute regulating the prevention of fires

Arrean from a decision of the Appellate Division of the
Supreme Court of Ontario, 19 D.L.R. 140, 32 O.L.R. 104, affirm-
ing the judgment at the trial, 19 D.L.R. 135, 31 O.L.R. 419.

Laidlaw, K.C'., for appellant.

MacMurchy, K.C'.,, for respondents,

S Coarees Frezeargick, Cu,:—Both Courts below have

found on the admissions of the parties that this claim is for
damages arvising out of an injury sustained by the plaintiff by
reason of something negligently done in the operation of the
railway and that the limitation of see. 306, sub-sec. 1, R.S.C
(1906), ¢h. 37, applies.

For the reasons assigned by the Chief Justice in the Court
below T am of opinion that the judgment appealed from should
be confirmed with costs.
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Duwr, J.:—1 concur with the Court of Appeal in the con-
clusion that the direet and effeetive cause of the damages in re-
speet of which the aetion is brought was the conduet of the com-
pany’s servants in the “‘operation of the railway.”” 1 do not
think it is wise to attempt to lay down any eriterion other than
that supplied in the elause itself for determining what cases are
within the words “‘construetion or operation of the railway.”
The present case, 1 think, is near the line but within it. 1 think
counsel for the railway company was right in the opinion he
cxpressed that nothing in see. 297 or in the accompanying see-
tions does in any way modify the common law responsibility
of the company in making use of fire for the purpose of clearing
its right-of-way.

And I am far from satisfied that there is any evidence in the
record which would justify the eonclusion that what was done
by the company’s servants was done in the intended exereise of
any power impliedly conferred by that seetion. 1 do not think,
however, that this neeessarily exeludes the application of sub-
section 1 of see, 306,

As to sub-see. 4 of this seetion, this sub-section read literally
would deprive sub-seetion 1 of all effeet exeept in those cases
in which the cause of action is not given under provineial law.
That result would follow beeause it is obvious that the obliga-
tion (¢r delicto) ereated by the ecompany’s wrong whether you
look at it from the point of view of the person of incidence or
of the person of inherence is “‘affected’” by limiting the time
within which the aceessory right of action vested in the person of

inherence may be exercised even in Canada alone. 1t is there-
fore impossible to deny that if you are to give the words of
sub-see. 4 their full value, when literally read, you must limit
the operation of sub-section 1 to causes of action which do not
arise under the provineial law.

But sub-see. 4 is one of those sweeping general seetions that
one finds in the Railway Aet, which must be applied cantiously
and with reasonable regard to the broad eanon of construetion
that such sweeping provisions are not generally to be read as
displacing partieular provisions with regard to particular sub-
jeets to which when literally read they are repugnant. That is
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the view of the ecarlier enactment (which for all relevant pur-
poses was the equivalent of sub-sce. 4) that was taken in the
Canadian Pacific B. Co. v. Roy, [1902] A.C. 220, Sub-sce. 4
and sub-sec. 1 must be read together, and sub-see. 4 given such
effect as leaves it open to us to give a reasonable construetion
to sub-see. 1. 1 may add that it does not appear to me to help
us very much to say that sub-see. 1 only affects the remedy and
not the right, It seems indeed improbable that Parliament
should have contemplated limiting the exereise of the plaintiff s
right of aetion in Canadian Courts while leaving subsisting the
obligation—capable of enforcement, of course, in other Courts;
vet such would be the effeet of holding that sub-see. 1 is a pro-
vision relating only to the procedure. An injured passenger,
who by lapse of time had lost his right to sue in the Canadian
Courts, might sue in New York or in Chicago, and in the case
of Dominion railways that course might present very little in-
convenenee,

Moreover, as regards causes of action given by provineial
law only, it appears to me that it would be arguable that a
Dominion enactment relating only to procedure would he wltra

vires,

AnGriN, J.:—The only question which arises on this appeal
is whether the defendant eompany is entitled to the benefit of
the limitation afforded by sub-see. 1 of see. 306 of the Railway
Act, RS.C. 1906, ¢h, 37. The plaintiff’s property was dam-
aged by fire which eseaped from the defendants’ right-of-way.
The fire was started by the defendants’ servants to consume
worn-out and disearded ties or sleepers, and it is admitted that
its escape to the plaintiff's property was attributable to their
negligence,  Subjeet to what is to be said as to the effeet of
sub-see. 4, 1 am of the opinion, for the reasons assigned by the
learned Chief Justice of Ontario and Middleton, J., that sub-
see. 1 of see. 306 affords a defence to the plaintiff’s action. It
should, T think, be presumed that the purpose in view in burn-
ing the ties was to discharge the duty of freeing the right-of-way
from eombustible material imposed on the company by sec.
297 of the Railway Aect. No evidence was given at the trial, the
faets being admitted. The learned trial Judge proceeded with-
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out objeetion on the assumption that the burning of the ties was
in intended fulfilment of the statutory duty of the defendants—
with “*an intention to carry on the railway in good faith.”” In
the Appellate Division the judgment proceeds on the same basis
of faet and it should not now be departed from. The resultant
damages sued for were, therefore, in my opinion, sustained
“by reason of the construetion or operation of the railway.”’

Although the use of fire for the destruetion of inflammable
material on the right-of-way is not expressly authorized by the
Railway Aet, it is common knowledge that it is a means which
is most efficient and which it is customary to employ, and 1
cannot think that its use for that purpose entails liability unless
accompanied by negligenee which causes injury. No doubt
there are other methods of fulfilling the duty imposed by see.
297 and it may be that, under some eircumstanees, the use of
fire would be so highly and so obviously dangerous that it would
in itself afford primda facie evidence of negligence. But 1 am
unable to aceede to the view that for that reason a railway com-
pany in burning old ties on its right-of-way is not discharging a
duty imposed hy see. 297, or that it thereby assumes responsi-
bility of the kind and degree to which the defendant in Rylands
v. Fletcher, LLR. 3 H.L. 330, was held to be subject.

Nor does sub-see. 4 exelude the application of sub-see. 1, of
see. 306 to the present case as the plaintiff contends.  First
enacted by 20 Viet, ch. 12, see. 17, as part of “*An Aet for the
Better Prevention of Aecidents on Railways,”” the prototype of
sub-seetion 4 was, of course, confined in its application to the
several seetions of that statute.  They provided for the inspee-
tion of railways and reports thereupon to the then Board of
Railway Commissioners.  The words “‘under this Aet’” and
““anything in this Aet contained’ in see. 17 had thus a restrieted
reference. It is scaveely necessary to state that the limitation
provision now found in sub-see. 1 of see. 306 was not a part of
ch. 12 of 20 Viet.  When the Railway Aet was consolidated in
1859, as ch. 69 of the Consolidated Statutes of Canada, see. 17
of ¢h. 12 of 20 Viet. was brought into it as see. 190, the words
“under this Aet”
inadvertently, with the result, if they should be given full

and ““in this Aet’ being retained, perhaps
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effeet, that the scope and applecation of the seetion was enor-
mously extended. But it still remained one of a group of see-
tions relating to inspections and reports of aceidents, and it
was 80 continued through 31 Viet. e¢h. 68, see, 40, 42 Viet. ¢h, 9,
see, H2, and R.S.C. (1886), ch. 109, see. 80, until the revision of
1888, when it first appears, in ch. 29 of 51 Viet,, in proximity
to the limitation section, No. 287, vet as a separate seetion, No.
288, and under the heading, ** Company not relieved from legal
liability by inspeetion or anything done hereunder.”  Axs origin-
ally enaeted and (substantially) as it stood until 1906 the lan-

gnage of the seetion wi

No inspection had under this Act nor anything in this Act contained
or done or ordeved or omitted to be done or ordered under or by virtue of
the provisions of this Act shall relieve or he emstraed to relieve any rail
way company of or from any lahility or responsibility resting upon it by

law for anything e or omitted to he

me by such company, or

for any wrongful act, neglect or default, misfeasance, malfeasance or non

feasanee of such company. or in any manner or way to lessen sueh lability
woresponsibility or inoany way to weaken or diminish the liability or

responsibility of any such company under the existing laws of the provine

When so worded it was still reasonably elear, notwithstand
ing its presence in the general Railway Aet, that the seetion
had no referenee to the limitation provision, which neither re
lieved from, lessened, weakened, or diminished any liability or
responsibility of the rvailway company.  While it stood as a
separate seetion in the Railway Aet of 1888, this provision was
relied upon before the Judicial Committee in C.P.R. Co. v, Roy,
1902] A.C, 220, at p. 225, for the proposition that, although
Parliament had authorized the use of steam locomotives by rail
way companies, this seetion expressly maintained the liability
of the company, which it was elaimed existed under provineial
law, for damages caused by employing such locomotives ““in
the ordinary and normal use of the railway '’ and without negli
genee.

Dealing with this argument the Lord Chaneellor said (at
p. 231) ;

Section 288 is more plansibly argued to have maintained the lability

of the company, notwithstanding the statutory permission to use the

railwayv: but if one looks at the heading Mder which that section is

placed, and the great variety of provisions which give ample materials

for the operation of that section. it would be straining the words unduly
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to give it a construction which wowld make it repugnant, and authorize
in one part of the statute what it made an actionable wrong in another,
It would reduee the legislation to an absurdity, and their Lordships are of
opinion that it cannot be so construed.

It was not until 1903 that what is now sub-section 4 was
appended to the limitation seetion as sub-section 3 (3 Edw.
V1L ch. 5%, see. 2).  It, however, still substantially retained its
original form. It was only in the revision of 1906 that it
assumed the form in which we now find it:—

No inspection had under this Aet, and nothing in this Act contained,
and nothing done or ordered or omitted to be done or ordered, under or
by virtue of the provisions of this Act shall relieve or be construed to re-
lieve, any company of or from, or in anywise diminish or affect any liabil
ity resting upon it under the laws in foree in the province in which such
liability or responsibility arises, ete,

The substitution of the word “‘affeet’ for the former words
“lessen or in any way weaken,”” in my opinion, does not alter
the applicability or effeet of the sub-section. It remains a pro-
vision dealing with liability or responsibility. Sub-see. 1, on
the other hand, does not deal with, or in any way **diminish or
affect’’ liability or responsibility. Unlike the Real Property
Limitation Aet, but like the Limitation Aet of King James 1.,
it only bars the remedy by action or suit. The liability remains
intact and unaffected and may be made available by the person
having a right to indemnify for any damages or injuries sus-
tained if he should have an opportunity to set it up without
resort to an action or suit: Wainford v. Barker (1697), 1 Ld.
Raymond 232; Curwen v. Milburn, 42 Ch.D. 424, at p. 434.
With due respect for the draftsmen of 1903 and 1906, sub-see.
4 should not be found in the same section with sub-sec. 1 of sec.
306. Historically there is no conneetion between the two; they
have no bearing one upon the other; and there collocation is
misleading.

Moreover, having regard to its history and to the view taken
of it in C.P.R. Co.v. Roy, [1902] A.C. 220, I think sub-seec. 4 can-
not be construed as maintaining or re-establishing a responsi-
bility or liability against which the authorization conferred by
see. 297, in respect of aets done in the bond fide discharge of
the duty which it imposes, affords immunity. Of course the
liability for negligence remains; but to that the limitation of
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sub-seetion 1 of see, 306 must apply unless we should treat sub-
see. 4 as rendering it nugatory and thus **reduce the legislation
to an absurdity.”

The plaintiff also invoked sec. 4 of the Ontario Forest Fives’
Prevention Aet (R.S.0, (1897), ¢h. 267). It was admitted that
the fire which caused the damage was set out on or about July
15, and that a proclamation had been issued under sub-seetion
1 declaring the distriet to be a fire distriet under the statute.
Assuming, in the plaintifi’s favour, that in the burning of ties
in the discharge of their duty under see. 297 of the Railway
Act, the defendant company was subject to this provineial
legislation (C.P.R. Co. v. Notre Dame de Bonsccours, [1899]
A, 367, and Grant v. C.P.R. Co, 36 N.B. Rep. 528, at pp. 5

545), it does not help him.  See. 15 of the Forest Fires' Pre-

vention Aet was as follows:—

Nothing in this Act shall be held to limit or interfere with the right of
a person to bring and maintain a civil action for damages occasioned by
fire, and such vight shall vemain and ecxist as though this Act had not
been passed,

The only effeet which this legislation could have would be to
render it unnecessary for the plaintiff to prove negligence,
breach of statutory duty ecausing damage being his cause of
action. But, although the starting of the fire contrary to the
provisions of see. 4 of the Forest Fires' Prevention Act should
entail eivil responsibility for any injurious consequences, not-
withstanding that the defendants were acting in the discharge
of their duty under see. 297 of the Railway Aet, the damages
suffered by the plaintiff were nevertheless sustained ‘‘by reason
of the construetion or operation of the railway,”” and would,
therefore, come within sub-section 1 of see. 306, which, as al-

red

ly pointed out, does not *‘in any wise diminish or affect any
liability or responsibility under’’ the provineial statute.

1 am, for these reasons of the opinion that this appeal fails
and should be dismissed with costs.

BropeuUR, J.:—This is an action where we have to construe
see. 306 of the Railway Aect, which provides that an action or
suit for indemnity for any damage or injury sustained by reason
of the construction or operation of a railway shall be com-
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menced within one year next after the time such supposed dam-
age is sustained.

Some old ties had been removed from respondents’ railway
and had been piled to be burned. When they were so burned
the five started over the land of the appellant and he has taken
an action for damages more than a year after the damage had
been sustained.

The respondents claim that this destruetion of the ties was,
under see. 297 of the Railway Aect, the fulfilment of a duty
imposed by that section. That see, 297 provides that the com-
pany shall maintain its right-of-way free of dead dried grass,
weeds and other unnecessary combustible matter,

There is no doubt that those old ties were combustible mat-
ter and that they had to be removed from the right-of-way. Was
it necessary, however, to burn them, or should they not have
heen removed in some other way?

On that point the evidence is not given, as to the way the
track should be kept elear, but the trial Judge stated that it was
found that it was a custom of the railway company that de-
cayed ties were burned upon the rvight-of-way. Then if the
company was fulfilling a duty which was imposed on it by the
Pailway Aet it might be stated that the burning of those ties
was part of the operation of the railway and the damage which
might be caused as a consequence of the earrying out of that
duty should be claimed within one year after the damage had
been sustained.

It is not, after all, a very serious hardship for those who
might claim those damages. The liability of the company under
the common law is not restricted because in one case as in the
other they are bound to pay the damages which their negligence
uiight eause. The only difference is that in one ease it is pro-
vided that those damages should be claimed within one year
after the damage had been sustained.

For these reasons, the Judgments of the Courts below which
applied the Statute of Limitations as enacted by see. 306 of
the Railway Aet should be confirmed and the appeal dismissed
with costs.

Davies, and Inixarox, JuJ., dissented,

Appeal dismissed with costs.
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CRICHTON’S LIMITED v. GREEN.
Naskatehewan Supreme Court, Lamont, J.  January 30, 1915,

1. LANDLORD AND TENANT (§ 111D 1 99) —INCOMPLETE LEASE-—LIABILITY
FOR RENT—CESSATION OF—SURRENDER OF POSSESSION,
If the agreement for a lease is one of which specifie performance will

be ordered, the t it holding under such agreement is not merely a
tenant from year vear but stands in the same position as to lia
bility as if the les been exeented; so where the tenant had not
been given possess) all of the premises in pursuance of the agree

ment and the landic. o would in consequence be disentitled to specific
performance, the ant may repudiate the agreement n doing so
promptly and vacating the premises, will not be liable for rent except
for the time of his actual oceupation,

[Lowther v, Heaver, 41 "h. D. 248, referred to.]

Actiox for recovery of rent under an agreement to lease,
H. D, Pickett, for plaintiff.
H. 8. Lemon, for defendant,

Lamoxt, J.:—Notwithstanding the vigorous argument by
Mr. Pickett in this action, I am of opinion that it must be dis-
missed. By an agreement in writing, dated January 14, 1913,
the plaintiff agreed to lease and the defendant agreed to take a
lcase off the plaintiff of a store on Fairford St. together with 15
teet of the basement the full width of the store, for 2 years at a
rental of $175 per month. The building was then being ereeted,
and the lease was to he entered into as soon as the premises were
completed.  Before the basement was completed the defendant
moved into the store. This was on May 21, 1913, As soon as the
hasement was completed, whieh was at the end of that month, he
wanted possession of the basement and a key thervefor. The
plaintiff allowed him to put his goods in the basement, but did
not give him at that time the key ; hut they also put bolts on the
inside of the basement door and kept that door bolted. The de-
fendant had no entrance to his basement from his store, but had
to enter from the cellar hall. The defendant’s basement con-
nected on the inside with the plaintiff’s basement, so when the
plaintiff bolted the door the defendant eould not enter his portion
thereof until the plaintiff went down and opened the door, At
G o’clock at night the plaintiffs were in the habit of closing their
store. The defendant was in the confeetionery business and kept
open until midnight. The use of the basement until he elosed
was of material importance to him. The reason the plaintifis
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kept eontrol of the defendant’s portion of the basement was be-
cause they desired to use the defendant’s basement as a passage
way for goods to their own basement, and beeause they said they
had silverware in their own basement, their’s being a jewelery
business, and they could not take the rvisk of leaving the defend-
ant’s basement unlocked as there was only a board partition be-
tween the two.  They not only refused to give the defendant ex-
clusive possession, but in their evidenee admitted that they in-
tended to eontinue to use the defendant’s basement as a passage
way for their goods.

The defendant kept insisting upon the terms of the agree-
ment and notified the plaintiffs on July 29 that unless he received
a lease and legal possession of the portion of the basement as set
out in the agreement he would move from the premises. In their
statement of elaim the plaintiffs allege that on or about August
14, they, tendered to defendant a lease upon the premises under
the agreement, but the defendant refused to execute it. The
defendant admits the tender of the lease and alleges that he re-
fused to execute it because he eould not get the possession of the
basement.  The plaintiffs put in evidence of a tender of the
lease, but did not produce the lease so that it could be determined
whether or not it was in accordance with the terms of the con-
tract. As the plaintiffs admit that they intended to continue the
use of the defendant’s portion of the basement as a passageway
for their goods I take it that that lease did not convey to the
defendant exelusive possession of that portion of the basement
which was to be his under that agreement. The onus was on the
plaintiffs to prove that the lease tendered corresponded with
the agreement, and they failed to prove it. The defendant moved
out and the plaintiffs now sue for the rent subsequently falling
due.

The prineiple of law governing the right of one party to a
contract to treat the contract at an end for breach by the other
party of its provisions is laid down by Lord Coleridge, ('.J., in
Frecth v, Burr (1874), L.R. 9 C.P. 208, as follows:—

In cases of this sort, where the question is whether the one party is
set free by the action of the other. the real matter for consideration is
whether the acts or conduct of the one do or do not amount to an intimation
of an intention to abandon and altogether refuse performance of the con-

sk

i
|
1




23 D.LR.] CRICHTON'S LIMITED V. GREEN,

tract, 1 say this in order to explain the ground upon which 1 think th
decisions in these eases must rest.  There has been some eonfliet among
them, But 1 think it may be taken that the fair result of them is as |
have stated: that the trae guestion is whether the acts and conduet of
the party evinee an intention no longer to be bound by the contract
The statement of law as laid down by Lord Chief Justice (ol
ridge was approved of by the House of Lords in General Bill
1909] AL 118,

In Rhymney R. Co. v. Brecon & M.T. R. Co., 49 W.R. 116,
Lord Alverstone says:

posting Co. Litd. v. Alkinson,

It will be well to con

ler in the first instanee what eonduet on the
part of one party toa contra

justifies the other party in treating it as

at an end.  If there is a distinet refusal by one party to be bound by the

terms of a eontraet in the future, the other party may, in our opinion

treat the contraet as at an end,

Was there then in this case a distinet vefusal on the part of
the plaintiffs to earry out the terms of their contract, which en
titled the defendant to a lease of the basement as well as the
store premises? Unquestionably, T think there was.  They not
only kept control of the basement, but declared that they could
not give exelusive eontrol thereof to the defendant. Tts use was
most material to him, and their refusal to leave the door unbolted
so that the defendant could use it at will, and their using it as a
passage way to their own basement, indicated in the clearest
manner an intention not to be bound by the agreement they had
entered into under date of January 14. The defendant, there-
fore, was justified in considering the contract at an end and
moving out. With the contraet at an end, the action for subse-
quent rent must fail.

The argument addressed to me by Mr. Pickett was this:
That where a tenant, under an agreement to lease. entered and
paid rent, he was in the same position as if the lease had been
exeeuted, and he cited 18 Hals. 441, which reads:—

Thus, upon an entry under an agreement for » le followed by pay
ment of rent, the tenant becomes a yearly tenant upon such of the terms
of the agreement as are consistent with that tenaney,

|
i

Now, it will be observed here that what is necessary in order to
mike that statement of the law applicable is an entry under an
agreement for lease. Now in this ease there was not an entry
under the agreement for lease as was contemplated by the agrec-
ment. The whole trouble, so far as the defendant was concerned
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was that he was not allowed to enter, that he could not get ex-
clusive possession of the basement. 1t, therefore, becomes neces-
sary to aseertain under what cireumstances an agreement for a
lease imposes upon the tenant the same obligation as if the lease
had been executed. In Walsh v. Lonsdale, 21 Ch, D. 9, Sir
George Jessel, M.R., laid the rule down in the following lan-
guage :—

A tenant holding under an agreement for a lease of which specific per

formance would be deereed, stands in the same position as to liability as
if the lease had been executed. He is not since the Judieature Act, a

tenant from year to year, he holds under an agreement, and every branch
of the Court must now give him the same rights,
In Lowther v. Heaver, 41 Ch. D. 248, Cotton, L.J., says:—
Speaking for myself, 1 should say that a tenant oceupying under an
agreement of which a Court of Equity would grant specific performance,
has the same rights as if the lease had been granted,
The condition, therefore, upon which a tenant will be held to
have the same rights and be under the same obligations as if the
lease had been granted is that he enters under an agreement of
which specific performance would be ordered. And that prin-
ciple seems to be laid down in the volume of Halsbury referred
to, at p. 367, where the learned author in dealing with agree-
ments for leases, says:—
H, however, a question of the legal rights and liabilities of the parties
arises in a Court which has jurisdiction to order specific performance of the
cement is one of which specifie performance will be
ordered, then the parties are treated as having the same rights, and as being

agreement, and if the a

subject to the same labilities as if the lease had been granted,

Would any Court have granted to the plaintiff as against the
defendant specific performance of the agreement in question?
In my opinion most assuredly it would not. In order to obtain
specifie performance the plaintiffs would have to plead and shew
that they had been at all times, and were still ready to perform
all the obligations which the contract cast upon them. In this
case the evidence shews that they were not, that they never had
been, and were not at the time they brought the aetion ready and
willing to perform the obligations under the contract devolving
upon them. They were not ready to give the defendant exelusive
possession of the basement as ealled for in the agreement, and 1
think the following sentence in the paragraph relied upon by Mr.
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Pickett throws considerable light upon the prineiple applicable,

where it says:—

And the agreement so far controls the implied tenaney that the tenancy

ceases without notice to quit at the end of the agreed term

In my opinion the logical conclusion to be drawn from that is
that, if the agreement is one of which not only shall specifie per
formanee not be granted, but which the defendant was entitled
to treat as at an end the implied tenaney must fall with the agree-
ment. The position taken by the plaintiffs is simply this. They
practically say to the defendant, **True. we entered into an
agreement for a lease by which you were to get the exelusive pos-
session of the store and of the basement. Subsequently we found
that it was neeessary for our own business that we should keep
control of the basement and we are not, therefore, willing now
to earry out that contract, nevertheless, you have got to go on
and pay your rent, and for whatever damages you suffer you
may bring an action for damages.”” That position 1 do not
think is sound either in law or morals. There will, therefore, be
judgment for the defendant with costs,

Judgment for defendant.

WALKER v. CARD
Vlberta Supreme Court, Harvey, Cud. Januwary 26, 1915,

1. INTEREST (§ 1 C—25) —INTEREST ON PURCHASE PRICE—AGREEMENT OF
SALE OF LAND—ENFORCEMENT,

In fixing the amount to be paid by

in a vendor’s action to enfore

the purchaser for a conveyanee
ment of sale on the purchaser’
default in payment, interest It should be allowed under the
Judieature Ordinance. Alta., sec. 10, ¢lause 15, unless there is in the
faets some equitable ground for withholding it in cases where the con
tract does not expressly provide for interest post diem ; for although
the word “may™ is used in that enactment in declaring the power on
the court to award interest on money “improperly withheld” if it
seems to the court fair and equitable to allow it, it becomes the duty
of the court to award interest when of that opinion and to fix the
rate,
[Toronto R. Co. . Toronto, [1906] A.C. 117. considered.]

Acmion for the payment of interest on purchase price.
R. D. Tighe, for plaintiff,

Hawrvey, ('J.:—This is an aection against the purchaser of

land for the balanee of the purchase money. On application for
judgment before the Master he gave the usual judgment for
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specific performance giving the defendants four months to re-
deem without giving any personal judgment against them, and
allowing the plaintiff no interest on the purchase moneys after
default until the commencement of the aetion, after which he
allowed interest at 5 per cent.  This is an appeal with respect to
interest only.

The elause in the agreement reserving interest following the
covenant to pay the purchase price is as follows:—

Together with the interest thereon at the rate of eight per cent. per
annum on the days and times in manner above mentioned,

Now, assuming that this does not constitute an agreement to
pay interest after default elearly the purchaser ought to pay
the purchase money when due, both because he has promised
to do so and because he has not promised to compensate by pay-
ment of interest if he fails.

The payment may, therefore, be quite aptly said to have
heen ““improperly withheld’” in the terms of clause 15 of see. 10
of the Judieature Ordinance as enacted by see. 1 of eh. 20 of
1908, which is as follows:—

15, In addition to the cases in which interest is by law payable, or
may by law be allowed, the Court may in all cases where in the opinion
of the Court the payment of a just debt has been improperly withheld, and
it seems to the Court fair and equitable that the party in default should
make compensation by the payment of interest, allow interest for such
time and at such rate as the Court may think right.

In Toronto Railway Co. v. City of Toronto, [1906] A.C. 117,
a case under the Ontario statute which provided that
interest shall be payable in all eases in which it is now payable by law or
in which it has bheen usual for a jury to allow it (it was held) that
in all cases where in the opinion of the Court the payment of a just
debt has been improperly withheld and it seems to be fair and equitable
that the party in default should make compensation by payment of interest
it is incumbent upon the Court to allow interest for such time and at such
rate as the Court may think right.

It is apparent that the words of our statute are taken ex-
pressly from this decision, the only difference being that the
statute says “‘the Court may allow'’ and the judgment says ‘‘it
is incumbent for the Court to allow.”

I am of opinion that there is no difference in meaning in this
particular case, for even if ““may’’ should not be construed as
meaning ‘‘shall,”" it is apparent that it is the Court’s duty to do

L 4
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what seems to it to be fair and equitable, and, therefore, if it
seems 10 it to be fair and equitable to allow interest it ought to
allow it, since the power is given it to do so. In the present case
I can see no equitable ground for withholding interest.

The plaintiff has been deprived of his money and the de-
fendants have had the use of it and there is nothing to shew that
the plaintiff has had any compensation. As to the rate, the
parties agreed that 8 per cent was a fair rate before default and

it ought to be more rather than less after, sinee the vendor might

be put to much inconvenience by not receiving it when expected.
Moreover, the finaneial eonditions which have arisen hy reason
of the war since the agreement of the parties and which have
existed since the default renders 8 per cent. a reasonably low
rate. I am of opinion, therefore, that the plaintiff ought to be
allowed the same rate after default as before and that the de-
fendants should only be entitled to a conveyanee upon payment
of interest at that rate until the time of such payment.

The appeal will be allowed with costs and the deerce of
specific performance amended as above indieated.

Appeal allowed.

THE KING v. THE “DESPATCH.”

Exchequer Court of Canada ( British Columbia Admiralty District), Hon.
Mr, Justice Martin, Local Judge in Adwmiralty. June 18, 1915,

1. ADMIRALTY (§ 11—=5)—PRACTICE=—ACTION BY CROWN—SECURITY-—STAY
OF PROCEEDINGS—(CONSOLIDATION OF ACTIONS,

In an action by the Crown against a ship for damages for a eolli
sion and a crossaction in personam by the owner of the ship against
the master of a government tug for damages resulting from the same
collision, the Admiralty Court will ente: a motion for a stay of
proceedings until security for judgment is given by the Crown, or
for a consolidation of the actions,

2, CROWN (§ 11—20)—AcT10N8 BY—ORDERS OF COURT—BINDING EFFECT ON
CrOWN,
Where the Crown invokes the jurisdietion of the court as a plain
tifl, the court may make all proper orders against it,
Morion for stay of proceedings against the C'rown.

Richard C. Lowe, for plaintiff,
E. C. Mayers, for the ship.

MarmiN, L.J., 1N Apym. :—This is a motion under see. 34 of the
Admiralty Courts Aet, 1861, by the owners of the defendant
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ship to suspend the proceedings in this cause by the Crown
against said ship for damages for collision to the Canadian
Government tug *‘Point Hope’’ until the Crown has given
security to answer a judgment which the defendants hope to
recover in a eross eause in personam begun by them against one
W. D. MeDougal the master of the said tug ** Point Hope,"” and
servant of the Crown, for damages alleged to have been caused
by said tug under his command to the said ship **Despateh’ in
the same collision upon which this action is brought, and also
that it may be ordered that the two actions shall be tried at the
same time and upon the same evidence. The defendant ship
“*Despateh’ has been arrvested and bailed, but the ** Point Hope'’
being a King's ship cannot be arrvested (The Comus (1862),
Dods. 464; The Athol (1842), 1 W. Rob. 374), nor the Crown
sued for damages caused thereby, so the officer in charge has been
sued in personam—Roseoe’s Adm. Prae. (1903), 178 (note 1)
302; Williams & Bruee Adm, Prac. (1902), 89, 262; Hettihewage
V. The Queen’s Advocate (1884), 9 App. Cas. 571, 586; H.M.S.
Sans Pareil, [1900] P. 267; H.M.S. King Alfred (1913), 30
T.L.R. 102; and H.M.S. Hawke, 29 T.L.R. 441, [1913] P. 214,
I pause to observe that in the case of the Lord Hobart (1915),
2 Dods. 180, a packet in the service of H.M. Post Office, but he-
longing to private individuals was arrested, to answer a elaim
for wages, the Post Office having no objection to such a conrse
in cases of that kind and having dispensed with the customary
notice,

"

The Crown has refused in this action to give security after
demand therefor,

If the Crown were not a party there wo