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CANADIAN PACIFIC R. CO. v. McDONALD. IMP.

ihuliriiil ('uniinilhr of lin l’rini f'onnril. 1 isvonul llnhlmo . I.onl l*arkrr, 
mol l.oni Sumior. .IiiI/i *22. IHITi.

]. Mantfk ami nkuvant (# V 34«»i WokkmfVn iumvknsatiox—Von
STKl'CTIOX OF KTATVTK A N M ITII > < A IN I Al. HI M'.

Tin* proviHion in siilt-licnil 2 of ml. T.'122 of tin- Qiieliee Work men's 
l oiiiiM'iisiilinii Act. Hint "‘llu- cii|iilnl of the mils.'' flnimvil in vanes of 
total or partial incapacity, “slmll nut exceed tin- sum of #2,000," does 
not t-owrii tin* amount of rent where rt is vlaimvil from tin* employer 
himself, hut derives it•. meaning from the sulise«|uent nit. 7320, which 
gives the injured person or his representatives the option to demand 
that the capitalised value of the rent shall lie paid over to an approved 
insurance company which will provide an annuity in lieu thereof.

| fiiund Trunk A*. Vo. \. Mcllointlil, ô D.L.H. tin. 21 Que. I..M.K.II. 
fi.12. followed ; Hi D.I..K. 830. 41» Van. N.l'.II. 103. nllirnied.|

I’. C.

Appeal from the Supreme Court of Canada. C./*./»*. Co. \. .1/, 

Pouah/, l(i 1).L.lt. 8.T0, 49 Can. S.C.lt. Kid.
Statement

The judgment of the Board was delivered by

X iscovxT IIali>am::—The question which their Lordships 
have to decide ariscs as follows: The respondent was a railway 
man employed by the appellants, lie suffered serious injury in 
an accident, the result of which was that lie was partially hut 
permanently incapacitated, lie claimed that this entitled him 
to compensation, under the Workmen's Compensation Act of the 
Province of Quebec, to tlie extent of a rent or annuity for his 
life of *Ti7.50. being half of the amount by which his earning 
capacity had been reduced by the injury. The appellants did 
not dispute the title to compensation on this basis, but contended 
that under article 7:12*2 (sub-head 2) of the Act the amount of 
the rent that could be claimed could not exceed the annual rent 
procurable with a capital sum of $2,000. The only question to 
be decided is one of construction of the statute.

Art. 7:122 provides in sub-sec. 1 that in cases to which the 
section applies the person injured is to be entitled in ease of abso
lute and permanent incapacity to a rent equal to half his yearly 
wages, and in case of permanent and partial incapacity to a rent

Viscount 
liai.lam . I..C.



Dominion Law Rworts. 123 D.L.R.

IMP.

PC.

Canadian 

It. Co. 

McDonald.

Viscount 
Halilane. L.C.

equal to half the aum by which hia wages have been reduced in 
eonaequeneca of the accident. Sub-head 2 of the same article pro
vides that
tin* capital of tlic rents shall not. however, in any ease, except in the case 
mentioned in article 7.'C2ô, exceed $2.1 MM I.

Under that article the Court may reduce the compensation if the 
accident was due to the inexcusable fault of the workman, or in
crease it if the accident was due to the inexcusable fault of the 
employers. Under art. 7329, after the amount of the compensa
tion has been agreed or after judgment ordering it to be paid, 
the employer is to pay the amount of the compensation to the 
person injured or his representatives,
or. ms the case may he and at the option of the person injured or his repre
sentatives. shall pay the capital of the rent to an insurance company desig
nated for that purpose hv order-in-council.

Their Lordships are of opinion that the artiele last quoted 
interprets the reference to capital in sub-head 2 of art. 7322, and 
that this sub-head cannot properly be read as applying to any 
other ease than that in which the injured person or his represen
tatives demand that the capital, by which they understand to be 
meant the capitalized value of the rent shall be paid over to an 
approved insurance company which will provide an annuity in 
lieu thereof. They observe that in sub-head 2 of art. 7322 the 
limitation is expressed to refer only to the capital of the rents 
described, and that no reference to this capital occurs elsewhere 
in the article. To read the words as governing the amount of the 
rent where it is claimed from the employer himself, instead of 
the amount to be paid to an insurance company for providing an 
annuity in lieu thereof, would be to introduce extraordinary 
results. An old man with a short expectation of life would 
obtain a larger compensation than a younger man. The latter, 
though equally incapacitated, might have been earning higher 
wages than the former. Yet on the construction of the Act con
tended for by the appellants he would get a smaller annuity from 
the insurance company by reason of his longer expectation of 
life. But it is natural that the Act should give the claimant the 
option of having what will often prove the better security of the 
obligation of the approved insurance company. Their Lordships 
think that the meaning of sub-head 2 îs that if the claimant
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exe rcises this option the eapitul sum which he can compel the IMP-
employer to find and, it may he, to withdraw from his business. 1» c.
is to he limited. The sub-head would have been introduced bv „

• Canadian
the draftsman more naturally after art. 7329. But their Lord- Pacific 

ships do not find in the place in the Act where the words 
have been introduced any sufficient reason for construing McDonald. 

them otherwise than according to what appears to be their vi»<wmi
, . . 111 111 Haldane, I..C.natural meaning, and as they have been construed by the 

majority of the learned Judges in the Courts of Quebec both 
in the present case and in (Irand Trunk Railway Co. v. Mc
Donald, 5 D.L.R. 65, 21 Que. K.B. 532. They concur in 
the view that the expression “capital of the rents” in sub
head 2 of art. 7322 derives its meaning as there used 
from the subsequent art. 7329. If so. it is only at the option 
of the claimant that the capital demand can ho made to which the 
limitation applies. It may or may not suit him. having regard 
to his age and his estimate of his security for his rent, to exercise 
the option. The injured man may think it wisest to avoid the 
risk of proceedings to revise the amount of the compensation on 
the ground of diminution of the disability, under art. 7346, 
which provides for such revision, by changing the rent into an 
annuity purchased from an insurance company. To enable him 
to secure these advantages it was natural that the legislature 
should give him an option and no less natural that the amount of 
capital he could call for in connection with them should be 
limited. It is. however, far from * obvious why the words 
should have been introduced at all if they are to bear the con
struction for which the appellants contend, and are to restrict, 
not only the amount in ease, of exercise of the option, but the 
rent itself, in such a fashion that a man earning high wages 
would get no more compensation for being incapacitated from 
earning than a man earning much less. Their Lordships are of 
opinion that the language t is not such as would natur
ally have been relied on if the intention had been to produce so 
remarkable a result.

They will, therefore, humbly advise His Majesty that the 
appeal should be dismissed with costs, to be taxed as between 
solicitor and client according to the conditions prescribed by the 
order-in-eouneil giving leave to appeal. App,„, dhmi„ed.

à

9
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IMP. THE BRITISH COLUMBIA ELECTRIC R. CO. v LOACH.

P. C.
Juilinal Committee of the 1‘riry Council, Yiacount Haldane, Lor#/ Parker, 

ami l.onl Snmnir. Juin 2(1. 11*10.

1. Stkikt kailwayn i III (—421—Defective brakes—IXJL'BIKN at vbosn
IX«i — FaILIKK TO I.OOK—IXJIBY AVOIDABLE XOTW1TIIST AXDIMO
COM KIBl TOBY XEULHiEXCE.

An ino|H*rativt» brake mi a car wliieli is incapable of arresting its 
mo Yemeni when running at an excessive spee<l will render the railway 
company liable for personal injuries resulting from a collision of tin- 
car with a vehicle al a level crossing, notwithstanding the contribu
te ry negligence of the injured in not looking out to sec whether the 
road was clear.

| Loach \. It.c. Electric R. Co., HI D.L.R. 245. 1» B.C.R. 177, 
allirmetl.J

2. XwiLIOE.M K 1 g 11 F—120)—I'LTIMATE XEtil.lUKXCE—lx.lt BY AVOIDABLE
NOT WITH NTA X III Xli COXTBI III TOBY XEtlLMlEXCE.

Negligence of a defendant incapacitating him from taking due care 
t > avoid the consequences of the plaintiff's negligence may, though 
anterior in |mint of time to the plaint ill's negligence, constitute ulti
mate negligence, rendering the defendant liable, notwithstanding the 
contributory negligence of the plaintiff.

| Hminer v. Toronto R;i. Co., 13 O.L.H. 423. reverse#! in 15 O.L.R. 
105. 10 ( an. S.C.R. 340, referred to; Scott \. Publia «(• Wick loin R. Cv. 
Il Ir. C.L.R. 377. 304. fidbtwi-d; Loach \. It.C. Electric R. Co., lti 
D.L.R. 245. 10 B.C.R. 177, affirmed.]

Statement Appeal from the British Columbia Court of Appeal, Loach 
v. H.C. Electric It. Co., 1(1 D.L.R. 245. affirmed.

Lord Sumner.

The judgment of the Board was delivered by
Lord Scmnkr:—This is an appeal from a judgment of the 

Court of Appeal of British Columbia in favour of the adminis
trator of the estate of Benjamin Sands, who was run down at a 
level crossing by a ear of the appellant railway company and 
was killed. One Hall took Sands with him in a cart, and they 
drove together on to the level crossing and neither heard nor 
saw the approaching car till they were close to the rails and the 
car was nearly on them. There was plenty of light and there 
was no other traffic about. The verdict, though rather curiously 
expressed, clearly finds Sands guilty of negligence in not look
ing out to see that the road was clear. It was not suggested 
in argument that he was not under a duty to exercise reasonable 
care, or that there was not evidence for the jury that he had dis
regarded it. Hall, who escaped, said that they went “right on 
to the track.” when he heard Sands, who was sitting on his left, 
say “Oh,” and looking up saw the car about 50 yards off. He
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says he could then do nothing, and with a loaded waggon and 
horses going two to three miles an hour he probably could not. 
It does not seem to have been suggested that Sands could have 
done any good by trying to jump off the cart and clear the rails. 
The car knocked cart, horses, and men over, and ran some dis
tance beyond the crossing before it could be stopped. It 
approached the crossing at from 35 to 45 miles an hour. The 
driver saw the horses as they came into view from behind a shed 
at the crossing of the road and the railway, when they would 
be ten or twelve feet from the nearest rail, and he at once 
applied his brake, lie was then 400 ft. from the crossing. If 
the brake had been in good order it should have stopped the 
car in 300 ft. Apart from the fact that the car did not stop in 
time, but overran the crossing, there was evidence for the jury 
that the brake was defective and inefficient and that the car had 
come out in the morning with the brake in that condition. The 
jury found that the car was approaching at an excessive speed 
and should have been brought under complete control, and 
although they gave as their reason for saying so the presence of 
possible passengers at the station by the crossing, and not the 
possibility of vehicles being on the road, there can be no mis
take in the matter, and their finding stands. It cannot be re
stricted. as the trial Judge and the appellants sought to restrict 
it, to a finding that the speed was excessive for an ill-braked 
car. but not for a properly-braked car. or to a finding that there 
was no negligence except the “original" negligence of sending 
the car out ill-equipped in the morning.

(Nearly if the deceased had not got on to the line he would 
have suffered no harm, in spite of the excessive speed and the 
defective brake, and if he had kept his eyes about him he would 
have perceived the approach of the car. and would have kept 
out of mischief. If the matter stopped there, his administrator’s 
action must have failed, for he would certainly have been 
guilty of contributory negligence, lie would have owed his 
death to his own fault, and whether his negligence was the sole 
cause or the cause jointly with the railway company’s negligence 
would not have mattered.

It was for the jury to decide which portions of the evidence

P.C.
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Lord Sumner.



6 Dominion Law Rmurrs. |23 D.L.E.

IMP.

P. C.

B. V. 
Ki.kctbic 

R. Co.

Lord Sumner.

were true, and, under proper direction, to draw their own in
ferences of fact from such evidence as they accepted. No com
plaint was made against the summing-up. and there has been no 
attempt to argue before their Lordships that there was not evid
ence for the jury on all points. If the jury accepted the facts 
above stated, as certainly they well might do, there was no fur
ther negligence on the part of Sands after he looked up and 
saw the car, and there was then nothing that he could do. There 
he was. in a position of extreme peril and by his own fault, but 
after that he was guilty of no fresh fault. The driver of the car, 
however, had seen the horses some perceptible time earlier, had 
duly applied his brakes, and if they had been effective, he could, 
as the jury found, have pulled up in time. Indeed, he would 
have had 100 ft. to spare. If the car was 150 ft. off when Sands 
looked up and said “Oh,” then each had the other in view for 
50 ft. before the car reached the point at which it should have 
stopped. It was the inotorman s duty, on seeing the peril of 
Sands, to make a reasonable use of his brakes in order to avoid 
injuring him, although it was by his own negligence that Sands 
was in danger. Apparently he did his best as things then were, 
but partly the bad brake and partly the excessive speed, for 
both of which the appellants were responsible, prevented him 
from stopping as he could otherwise have done. On these facts, 
which the jury were entitled to accept and appear to have 
accepted, only one conclusion is possible. What actually killed 
Sands was the negligence of the railway company, and not his 
own, though it was a close thing.

Some of the Judges in the Courts below appear to hav< 
thought that because the equipment of the car with a defective 
brake was the original cause of the collision, and could not have 
been remedied after Sands got on the line, no account should 
be taken of it in considering the inotorman’s failure to avoid 
the collision after he knew that Sands was in danger. “You 
cannot charge up the same negligence under different heads. ' 
said Murphy, J.. at the trial ; “you cannot charge it up twice.

On tin* question of ultimate negligence, 
he observes,
that negligence must arise on the conditions as existing at the time of th 
accident. It would. < f course. In* absurd to say tlie company has an\
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opportunity Im'tween the time that this rig appeared upon the track and 
the collision to remedy any defect in tin* brake. If there was such a 
defect I think it was original negligence anil not what may pnssihly lie 
termed "ultimate negligence.”

In the Court of Appeal Macdonald, C.J.A.. delivering a 
dissentient judgment in favour of the present appellants, 
says :—

Where one party negligently approaches a point of danger, and the 
other party, with like obligation to take care, negligently approaches the 
same point of danger, if there arises a situation which could he saved by 
one and not by the other, and the former then negligently fail to use the 
means in his power to save it. and injury is caused to the latter, that fail
ure is designated ultimate negligence, in the sense of living the proximate 
cause of the injury. In this case it is sought to carry forward, as it were, 
an anterior negligent omission of the defendants, though continuing, it is 
true, up to the time of the occurrence, and to assign to it the whole blame 
for the occurrence, although by no effort of the defendants or their scr 
vants could the situation at that stage have been sa veil.

So, too, MoPhillipH, J.A., also dissenting, says:—
Vpon the evidence, whether it was because of defective brakes or any 

of the acts of negligence found against the defendant, none of them were 
acts of negligence arising after the act of contributory negligence of the 
deceased, and cannot be held to be acts of negligence which, notwitlistand 
ing the later negligence of the deceased, warrant judgment going for the 
plaint ill'. . . The motorman after he saw the vehicle could not. have
stopped the car . . . therefore, as nothing could he then done by the
motorman to remedy the ineffective brake, the want of care of the de
ceased was the direct and effective contributory cause of the accident re
sulting in his death.

These considerations were again urged at their Lordships’ 
bar under somewhat different forms. It was said (1) that the 
negligence relied on as an answer to contributory negligence 
must be a new negligence, the initial negligence which founded 
the cause of action being spent and disposed of by the contribu
tory negligence. Further, it was said (2) that if the defendants* 
negligence continued up to the moment of the collision, so did 
the deceased’s contributory negligence, and that this series, so 
to speak, of replications and rebutters finally merged in the acci
dent without the deceased ever having been freed from the legal 
consequence of his own negligence having contributed to it.

The last point fails because it does not correspond with the 
fact. The consequences of the deceased’s contributory negli
gence continued, it is true, but, after he had looked, there was

IMP.
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Lord Sumner.
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IMP. no more negligence, for there was nothing to be done, and, as it
P. C. is put in the classic judgment in Tuff v. War man, 5 C.B.X.S., at
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]>. 585, his contributory negligence will not disentitle him to re
cover
if tin* defendant might by the exercise of va re on his part have avoided the

I-oach. consequences of tlie neglect or carelessness of the |>lHilititV.

Lord Sumner, As to the former point, there seems to be some ambiguity in 
the statement. It may be convenient to use a phraseology which 
has been current for some time in the Canadian Courts, especi
ally in Ontario, though it is not precise. The negli
gence which the plaintiff proves to launch his case is 
called “primary" or “original’’ negligence. The defen
dant may answer that by proving against the plaintiff “contri
butory negligence.” If the defendant fails to avoid the conse
quences of that contributory negligence, and so brings about 
the injury, which he could and ought to have avoided, this is 
called “ultimate” or “resultant” negligence. The opinion has 
been several times expressed, in various forms, that “original” 
negligence and “ultimate” negligence are mutually exclusive, 
and that conduct which has once been relied on to prove the first, 
cannot in any shape constitute proof of the second.

Here lies the ambiguity. If the “primary” negligent act 
is done and over, if it is separated from the injury by the inter
vention of the plaintiff’s own negligence, then no doubt it is 
not the “ultimate” negligence in the sense of directly causing 
the injury. If, however, the same conduct which constituted 
the primary negligence, is repeated or continued, and is the 
reason why the defendant does not avoid the consequences of 
tin* plaintiff’s negligence at and after the time when the duty 
to do so arises, why should it not be also the “ultimate” negli
gence which makes the defendant liable?

This matter was much discussed in Brenner v. The Toronto 
Bailwmi ('ompaun» !•’> O.L.R. 423, when Anglin. .).. delivered a 
very valuable judgment in the Divisional Court. The decision 
of the Divisional Court was reversed on appeal, 15 O.L.R. 195, 
40 Can. S.C.R. 540. but on other grounds, and in their com
ments on the decision of the Divisional Court, Duff. ,1., in the 
Supreme Court, and also Chancellor Boyd, in Rice v. Toronto
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Railway, 22 O.L.R. 44(>, at 450. and Hunter, ('..I.. in Snow v. 
Crow's Xest Company, 13 B.C.K. 145 at 155, seem to have 
missed the point to which Anglin, .1., had specially addressed 
himself.

The facts of that case were closely similar to those in the 
present appeal, and it was much relied on in argument in the 
Court below. Anglin, J., following the decision in Scott v. 
Dublin and Wicklow R. Co., 11 Ir. C.L.R. 377. p. 304, observes 
as follows :—

Again the duty of the defendants to the plaintiff, breach of which would 
constitute ultimate negligence, only arose when her danger was or should 
have been apparent. Prior to that moment there was an abstract obliga
tion incumbent upon them to have their car equipped with sufficient enter 
gency appliances ready and in condition to meet the requirements of such 
an occasion. I lad an occasion for the use of emergency appliances not 
arisen, failure to fulfil that obligation would have given rise to no cause 
of action. Vpon the emergency arising, that abstract obligation became a 
concrete duty owing to the plaintiff, to avoid the consequences of her negli 
genre by the exercise of ordinary care. I’p to that moment there was n-i 
such breach of duty to the plaintiff. In that sense the failure of the 
defendants to avoid the mischief, though the result of an antecedent want 
of care, was negligence which occurred in the sense of becoming operative 
immediately after the duty in the breach of which it consisted arose. It 
effectively intervened between the negligence of the plaintiff and the hap 
pening of the casualty.

Hut there is a class of cases, when a situation of imminent peril ha~ 
been created either hv the joint negligence of both the plaintiff and the 
defendant, or it may la- that of the plaintiff alone, in which, after the 
danger is. or should he. apparent, there is a period of time of some per
ceptible duration during which both, or either, may endeavour to avert the 
impending eutastrophe. ... If. notwithstanding the difficulties of 
tli" situaii n. efforts to avoid injury duly made would have been successful 
hut for some self-created incapacity, which rendered such efforts inefli 
cachais, the negligence that produced such a state of disability is not 
merely part of the inducing causes—a remote cause or a causa nine qua win 
—it is in very truth the efficient, tin* proximate, the decisive cause of the 
incapacity, and. therefore, of the mischief. Negligence of a defendant 
inea| acifating him from taking due care to avoid the consequences of the 
plaintiff's negligence may in some cases, though anterior in point of time 
to the plaintiff’s negligence, constitute ultimate negligence rendering the 
defendant liable, notwithstanding a finding of contributory negligence of 
the plaintiff. . . .

Their Lordshipn arc of opinion that, on the facts of the pre
sent case, the above observations apply and are correct. Were 
it otherwise the defendant company would be in a better posi-
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tion. when they had supplied a bail brake but a good motorman, 
than when the motorman was careless but the brake efficient. 
If the engineer sent out the ear in the morning
with a defective brake, which, on seeing Sands, the motorman 
strove to apply, they would not be liable, but if the motorman 
failed to apply the brake. if applied, would have averted
the accident, they would be liable.

The whole law of negligence in accident cases is now very 
well settled, and, beyond the . of explaining it to a
jury in terms of the decided eases, its application is plain 
enough. Many persons are apt to think that, in a case of con
tributory negligence like the present, the injured man deserved 
to be hurt, but the question is not one of desert or the lack of 
it. but of the cause legally responsible for the injury. However, 
when once the steps are followed the jury can see what they 
have to do. for the good sense of the rules is apparent. The in
quiry is a " ' ‘ inquiry. It does not always follow the 
historical method, and begin at the beginning. Very often it is 
more convenient to begin at the end, that is at the accident, and 
work back along the line of events which led up to it. The 
object of the inquiry is to fix upon some wrongdoer the respon
sibility for the wrongful act which has caused the damage. It 
is in search not merely of a casual agency but of the responsible 
agent. When that has been done, it is not necessary to pursue 
the matter into its origins; for judicial purposes they are re
mote. Till that has been done there may be a considerable 
sequence of physical events, and even of acts of responsible 
human beings, between the damage done and the conduct, which 
is tortious and is its cause. It is surprising how many epithets 
eminent Judges have applied to the cause, which has to be 
ascertained for this judicial purpose of determining liability, 
and how many more to other acts and incidents, which for this 
purpose are not the cause at all. “ Efficient or effective cause.” 
“real cause.” “proximate cause.” “direct cause,” “decisive 
cause,” “immediate cause,” "causa causons,” on the one hand, 
as against, on the other. “causa sine qua non,” “occasional 
cause,” “remote cause,” “contributory cause,” “inducing 
cause,” “condition,” and so on. No in the particular

447414

4

B5A

45

3



23 D.L.R.] H.C. Klkctkic K. Co. v. Loach. 11

punch in which they occur they were thought to be useful or they 
would not have been used, but the repetition of terms without 
examination in other eases has often led to confusion, and it 
might be better, after pointing out that the inquiry is an in
vestigation into responsibility, to be content with speaking of 
the cause of the injury simply and without qualification.

In the present ease their ' t are clearly of opinion
that, under proper direction, it was for the jury to find tin1 facts 
and to determine the responsibility, and that upon the answers 
which they returned, reasonably construed, the responsibility 
for the accident was upon the appellants solely, because, whether 
Sands got in the way of the ear with or without negligence on 
his part, the appellants could and ought to have avoided the 
consequences of that negligence, and failed to do so, not by any 
combination of negligence on the part of Sands with their own. 
but solely by the negligence of their servants in sending out the 
car with a brake whose inefficiency operated to cause the colli
sion at flic last moment, and in running the car at an excessive 
speed, which required a perfectly efficient brake to arrest it. 
Their ‘ * " ‘ t will accordingly humbly advise 11 is Majesty
that the appeal should be dismissed, with costs.
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JONES v. TOWN OF SWIFT CURRENT. SASR
Sa#l>atrheiran Su/in me Court. Ilaiiltain. \nrlamls, La moût, ami

\lchai/. .1.1. July |;>. 1 !» 1 ô. S. C.

1. Ham ways (give—218 )—Ditch on highway — Driving lmiroken
HORSES—( O.VI RIIU TORY NEGLIGENCE.

Dm* driving a team of utiliroki,ii horses whose speed lie could not 
control is not entitled to recover against n municipality for injuries 
lie sustained by being caused to jump off the vehicle to* avoid falling 
into a ditch on the highway.

-• Highways (g IX" V—210)—Driving i niiroken houses—Violation of 
IIY-LAW—( ONTRIIII TORY NEGLIGENCE.

I lie driving of an unbroken team of horses, in contravention of a 
by-law prohibiting the act. precludes recovery for injuries sustained 
by reason of a defect in the highway.

Highways iglX’A—120)—Kntaiii.ihh.ment nv private parties—Pity 
an to repairs—Liability of mvnicipality.

A highway laid out by private persons, which had not been assumed 
by the municipality, does not impose a duty on the latter to keep it 
ill repair, as to render it liable for injuries sustained in consequence 
of a ditch constructed thereon by private persons.

7420
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Appeal from a judgment for defendant at a trial with a jury.
IV. B. Willoughby, K.( and Bigg, for appellant.
(•. (\ Taylor, K.( and Bothwell, for respondent.

The judgment of the Court was delivered by
McKay, J. : The facts arc shortly as follows: The appellant 

is a home dealer, buying and selling horses, and at the time of 
the accident had his sales barn on what was then called 15th 
Street, between Chaplin and Herbert Streets, practically on the 
outskirts of the town of Swift (Current. In July, 1911, the appel
lant had purchased a band of 20 or 30 ranch horses from Mon
tana. which were driven across country to Swift Current, and 
two days before the accident he had sold the two horses in ques
tion out of this band to a man by the name of Allen. Accord
ing to Allen’s evidence they were sold to him as green, unbroken 
horses. Another quieter team had been bought at the same time 
by his brother. Part of Allen's evidence is as follows :—

Mr. Jones and 1 were talking after 1 took the other horses, and lie told 
me like this, lie said. “You have had hard luck and von have no quiet 
horses, and if you buy from me 1 have a quiet horse, and 1 will drive them 
one at a time with the quiet horse.” Then 1 said: “All right, then. 1 will 
buy from you.” I was looking at a team from another green bunch in town, 
and I then decided to buy from Mr. Jones, lie says: “I have a good, quiet 
horse, a good big horse, and I have a wagon with a brake on. and there 
is no danger, and I will hook them up one at a time.” Then the bargain 
was put through.

The evidence of other witnesses shews that the horses lmd 
been driven before and Jones had been told so.

About two days before the accident while being led into town 
from the pasture these horses had broken away, to the knowledge 
of plaintiff as lie was present, and were quite wild.

It took the Allens on the day of the accident all forenoon to 
get the harness on them, although they used plaintiff’s special 
stall with the usual contrivances for harnessing wild horses.

It was arranged appellant would drive the horses in the after
noon. lie took some, but not all the usual precautions taken 
when driving unbroken horses. The neck-yoke was securely 
fastened to the polo. A long rope halter shank was attached to 
each horse held by a man, and these men were to get into the 
wagon keeping hold of the ropes when the horses were being
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driven. The appellant also relied on the brake on the wagon. 
Hut the precaution of fastening a rope to the fetlock on a front 
leg of each horse was not followed, nor first hitching with a quiet 
horse. The appellant and the Allens hitehed the horses to appel
lant’s wagon. The appellant took the lines, got into the wagon, 
and the horses immediately started to run, pulling the halter 
shanks from the men holding them. After running north and 
north-westerly over the prairie, the appellant directed them 
south-westerly up grade, hoping thus to stop them. When they 
reached the top of the grade the appellant claims he directed 
the horses easterly along Chaplin St. down grade and they pro
ceeded easterly two blocks, from 14th to Kith St. on Chaplin St. 
Chaplin St. runs east and west, and is intersected by Kith St., 
running north and south. On the east side of Kith St. and some 
12 ft. from the eastern boundary there was a ditch running 
parallel with the eastern boundary from 3 to f> ft. deep and G to 
8 ft. wide. The appellant’s speed descending the grade towards 
16th St. kept increasing. He was able to guide the horses to a 
certain extent, but could not stop them. As he approached Kith 
St. he remembered the open ditch at the cast side of the same, and 
believing it was impossible for him to turn to the right or to 
the left on 10th St., and hoping to save himself from injury in 
consequence of the ditch, he jumped out of his wagon, and in 
falling broke all tin- bones in his left ankle, with the result that 
he was confined to his bed for some time and his leg had to be 
amputated below the knee.

Chaplin and Kith Sts., where the accident happened, was 
little travelled and had never been graded. They were laid out 
by private parties before this area was added to the town of 
Swift Current, and there is no evidence that they had been 
established as a public work by by-law or had been assumed for 
public use by the council. The ditch had been constructed by a 
private party, apparently before this area was added to the town, 
but the evidence on this point is not clear.

The principal ground of appeal is the learned trial Judge’s 
definition of the words “control of the horses.’’

It seems to me that under the circumstances of this case the 
learned trial Judge was right in defining these words, and charg
ing the jury as he did.

SASK.

8. C.

Town of
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The place where appellant was driving was not in the country 
hut in a town, and at the place of accident Kith St. was little 
travelled and Chaplin St. practically not travelled, and the 
appellant knew of the ditch, and he never from the time the 
horses were hitched, had control of them, lie had never driven 
nor had lie seen these horses driven before. It is not a case of a 
traveller driving along with a reasonably quiet team, or at any 
rate with a team over which he had control, over a road where 
there was much traffic, and the horses for some reason without 
any fault of the driver suddenly taking fright, or becoming un
manageable and running away, as was the case in Sherwood v. 
('ifH of Hamilton, .*$7 I'.C.Q.B. 410.

The case under review is also distinguishable from Foley v. 
East Flamboronyh, 20 O.R. 149. and 2(1 A.R. (Ont.) 42. where 
the driver and passenger were travellers driving along a country 
road over which there was much traffic and the team over which 
the driver had had control ran away, and the driver lost tem
porary control. The appellant in this case never had control to 
lose it. In my opinion the appellant should shew that he at one 
time had control, hut through no fault of his he lost that control.

lint if it In* nIivwii that, without fault or ucgligem........ hi* part, hi*
horses (‘scaped from his control, ami ran away or lievanie unmumigealdr. 
so that no care could lie exercised hy him in respect to them, and thi- 
condition of things is not produced hy a defect in the highway, the question 
is whether the plaintill" can recover : Nhanowl \. fil/i of Hamilton. ."17 
U.C.g.l*. 410 ut 410.

And in Toms v. Whitby, 27 IM’.Q.B. 100, at 107. Burton, J., 
makes the following observation:—

A horse is not to In* considered uncontrollable in this sense, if lie merely 
shies or starts, or is momentarily not controlled hy his driver.
In my opinion, when a person undertakes to drive a team of 
horses in a town under the circumstances of this case, he should 
have control of them as defined by the learned trial Judge, and I 
do not think the objections to his charge are maintainable.

With regard to the ground of appeal No. 2 (as to what was 
the proximate cause of the accident ), I do not think, in view of 
the other questions submitted, it was necessary to submit to the 
jury the question suggested.

As to ground of appeal No. 2 (as to violating the by-law), I 
am of the opinion that no valid objection can be taken to question



(i Huhmittvd to the jury. True it is that the by-law does not men
tion “preparing to break in hoiKeson the street." but it prohibits 
“breaking in horses on the street," and if a person breaks in 
horses on the street, he must of necessity before doing so. pre
pare to do it. The jury answered this question in the affirma
tive and their answer covers the breaking in on the strecta, which 
is clearly prohibited in the following words:—

7. No |Mar«on 'hull hmik in or train any horse, man* or gelding on any 
street ... in tlit* town. etc.

The appellant, according to tin* finding of the jury, was en
gaged in a prohibited undertaking, during which he met with the 
accident and cannot recover damages for his injuries from the 
respondent.

With regard to ground of appeal No. 1 (as to the sufficiency 
of evidence). I think that the jury had ample evidence to justify 
them to come to the conclusion they did in answering question 
No. 1 (as to defendant’s negligence) in tin- negative, as no doubt 
they referred to absence of negligence on the part of the respond
ent, and it was practically so admitted by counsel for appellant 
at the argument on appeal.

The Town Act, eh. 8Ô. R.S.S., see. ,183, on which this action is 
based, states that

SASK.

8. C.

Kvi-ry public road. street . . shatt be kr/ti in npair by the town 
ami ill •li'fault of the town an to keep the same in repair, the town, heaides 
la-inn 'iihjeet to any punishment provided hy law shall la» vix illy respun- 
aihle for all damages sustained hy any person hy reason of such default.

The learned trial Judge’s charge to the jury as to tin» mean
ing of the words “shall be kept in repair" is well within the 
authorities dealing with the meaning of these words.

In Castor v. Township of Vxhridge, 39 V.C.Q.lt. 113. Harri
son. C.J., at p. 122, dealing with these words in the Ontario 
Municipal Act. says:-

In the determination of the question, it is necessary to take into account 
the nature of the country, the character of the roads, the care usually 
exercised hy municipalities in reference to such roads, the season of the 
year, the nature and extent of travel, the place of the accident, and the 
maimer and nature of the accident.

Also see Lucas v. Township of Moore, 3 A.It. 602 at 608 ; 
Foley v. East Ftamhorough, 29 O.R. 139. at 141.

The evidence clearly shews that 16th St. north of Chaplin was
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very little travelled and that Chaplin St. east of 16th St. prac
tically not travelled, and that for ordinary traffic there was 
ample room to pass on 16th St. to the west of the ditch in ques
tion. These streets were in sufficient repair to accommodate 
the amount and kind of traffic passing over them.

Furthermore, sec. 384 of the Town Act, eh. 85, K.S.S.. reads 
as follows :—

384. Tin1 last preceding section shall nut apply to any road, street, 
bridge, alley or square, crossing, sewer, culvert, sidewalk or other work 
made or laid out l>y any private person until the same has liecn established 
as a public work by by law or has been assumed for public use by the

The evidence shews that these streets. 16th and Chaplin, 
where the accident occurred were laid out by private persons, 
and there is absolutely no evidence that they were established as 
public works by bydaw. or had been assumed for public use by 
the council.

This defence is pleaded by respondent, and in my opinion the 
onus was on appellant to prove that the town had established 
them as public works by by-law, or that they had been assumed 
by the council. The evidence on the other hand shews that 
nothing had ever been done to them by the respondent town, or 
any money expended on them by it.

Ill lhthcrt v. Yarmouth, 18 0.11. 458. which was an action to 
compel a municipal corporation to maintain and repair a street 
laid out by private parties. Armour. O.d.. at p. 467. says :—

Hughes street having been laid out by private persons, the defendant 
corporation was not liable to keep it in repair until it was established 
by by-law of the corporation or otherwise assumed for public use by the 
corporation.

It was clearly not established by by law of the corporation, but it was 
contended that the performance of statute labour thereon with the con
sent of the pnthmnsters. and on one occasion with the consent of the 
councillor for the ward and of the reeve, was evidence that it was other
wise assumed for public use by the corporation.

Hut we do not think that such action as was given in evidence in this 
case by the pathmasters and one or two of the councillors, all of whom 
might be interested in having a road assumed by the corporation, could 
bind the corporation and work an assumption by the corporation of a road 
laid out by a private person.

The acts required to work such an assumption must l*e corporate acts, 
and here it was admitted that there was no corporate act of assumption;
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and the acts must he char and unequirocal. ami such as clear h/ ami un- 
cquirocalln indicate the intention of tin corporation to assume tin road.

The foregoing ease was nuieh stronger in favour of the 
appellant therein than the ease under review is for the present 
appellant.

For the above reasons I think the jury was justified in eoiuing 
to the eon elusion there was no negligence on the part of the re
spondent. and. in any event, clearly the respondent would not 
be liable by virtue of this see. dK4.

I may further add that, in my opinion, this ease comes within 
Atkinson v. City of Chatham, )»l ('an. S.C.R. (il. where Gwynne, 
J., at G5, states as follows:—

But tin* causa causa ns wits the violent, uncontrollable Speed at wliielt 
the horses were running away. Without Maying that in no ease eau a person 
injured in a carriage drawn by running-away horses maintain an action 
for damages, we hold that in the present case the s de eonelusion justified 
hy the evidence is that the uncontrollable manner in which the horses were 
running away was the cause of the accident.

1 would, therefore, dismiss the appeal with costs.

A ppeal <I ism isstd.

ORR v. ROBERTSON.

Ontario Supreme Court. I'alconhridpe, C.J.K.It.. Itiddcll, Latchfonl, and 
Kell././. June 1. 1015.

1. Mm II WHS* LIENS I g II—7)—ItllillT TO—WoBK CONTRACTE» BY IESSEK 
—ltKQrKHT OF LESSOR.

Work contracted by a sub lessee in pursuance of an agreement with 
liis lessor authorizing him to build upon the land, constitutes a “re 
<|Uest" on the part of the lessor within the meaning of see. 2 ( c) of the 
Mechanics Lien Act. R.8.O. lul l. eh. 140. which extends the operation 
of the statute to the estate of any person at whose request work is 
done or materials furnished.

- Landlord and tenant (gill It—47)—Bvildino avtiiobized iiy lessor 
—Personal liability of i.essee.

While a lessee may not be personally liable on a building contract 
authorized by his lessor, the personal liability of the lessee will never
theless attach to orders for work personally given bv him.

I He International Contract (*<>., L.R. (> C'h. 525. referred to.)

Appeals from the judgment of an Official Referee.
Shirley Denison, K.C., and A. W. Holmestrd, for the appel

lant Tyrrell.
Cideon (Irani, for the appellant Hyland.
C. L. Smith, for the plaintiff, respondent.

2—28 D.I..R,
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ONT. The judgment of the Court was delivered h.v
8.C. Riddrll, J. :—This is an appeal from the decision of R. S.
Okb Neville, K.C., in a mechanic’s lien proceeding—the defendants

Robertson. Tyrrell and Ilyland appealing.
1 ’pon the hearing of the appeal we decided against the con

tention of Tyrrell in respect of his personal liability, but re
served the question as to the lien upon his interest in the land in 
respect of the sum for which he was not directly and personally 
liable.

In 1913. the Rowland estate leased the land to Tyrrell for a 
term of years; in the same year. Tyrrell sublet to Hyland, with 
an agreement that Hyland should build according to plans to be 
approved by Tyrrell. Hyland entered into a contract with the 
plaintiff (executed unfortunately under seal by Hyland’s agent 
in his own name) to build accordingly. Even if Tyrrell took no 
further or other part in the matter, we think this is a “request” 
under R.S.O. 1914. eh. 140. sec. 2(f). The section reads:—

(r) “Owner” shall extend to any person . . . having any estate or 
interest in the land upon or in respect of which the work or service is 
done, or materials are placed or furnished, at whose request and

( i ) upon whose credit, or (iit on whose helialf. or l iii i with whose 
privity and consent, or liv) for whose direct benefit 

work or service is performed or materials are placed or furnished, and all 
persons claiming under him or them whose rights are acquired after the 
work or service in respect of which the lien is claimed is commenced or the 
materials furnished have been commenced to be furnished.

While, to render the interest of an owner liable, the building, 
etc., must have been at his request, express or fl there is
no need that this request he made or expressed to the contractor 
—if the owner request another to build, etc., and that other 
proceeds to build, by himself or by an " " contractor
or in whatever manner, the building being in pursuance of the 
request, the statute is satisfied. The taking of a contract from 
Hyland to build is a request within the meaning of the statute.

This appeal must be dismissed with costs.
The personal liability of Hyland is alone in question.
The learned Referee has given effect to the rule in In re In

ternational Contract Co., Pickering's Clann (1871), L.R. 6 Ch. 
523, and has declined to fix Hyland with personal liability under 
the contract, and this is not complained of.

From an examination of the evidence I am of opinion that

40

804^46
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so far as personal liability has been made to attach to Hylaml, 
there is sufficient evidence to justify the Referee in deriding, as 
he has done, that Hyland gave the order personally for such work. 

Hyland’s appeal should also be dismissed with costs.

Appeals dismissed with eosts.

MAITLAND v. MATHEWS.

11 halo Supreme four!. Hi'ott. Ntuort, lirck, ami Simmons, •/./. 
Marrh 20. 101.1.

1. Damages (8 III A3—021—Meancre of—Breach of «•oxtii.ut to hell
LAN IF—OlTNTAXIHMI TAX I.1FX—I AINS OF IIA10. AIN.

Where the vendor of land held under a contract of purchase from 
another at a tax sale allowed the tax title to lapse by failure to regis
ter the transfer within two months from the order eontiruling the tax 
sahx ns re<|iiiml by the Land Titles Act. Alta., l'.NIO. eh. 24, sec. 00, 
the right of the purchaser will not, in the absence of any stipulation to 
the contrary, extend to the recovery of substantial damages for the 
loss of the bargain hut will In* limited to the recovery of the amount 
lie has paid and interest and his costs and expense# in connection with 
the agreement.

| Itain v. Follnrgill, L.R. 7 ILL. 15R. applied: />«// v. Singleton, 
[ 1 HIM) | 2 ( h. .‘120, considered.]

2. Damages (§ 111 A3—021—Mkasi re of—Breach of contract to sell

For breach of a contract to sell land, a purchaser is not entitled to 
damages based upon the difference lietween the contract price and the 
value at the time of the breach, hut the damages are limited to the re
turn of the purchase money, if any, and interest and expenses to which 
he has lieen put in connection with the making of the contract or in 
curred on the strength of it. unless lie has lieen guilty of fraud or like 
improper conduct, or unless having it in his power to obtain title, he 
does not do his lie»t to do so; lie is obliged to take and incur all 
reasonable trouble and expense in that liehalf. but is not obliged to 
purchase any outstanding interest at an outlay of any substantial

[Day v. Singleton. | lHIMt] 2 Ch. 320, referred to.]

. Appeal from a judgment of Harvey, C.J.
C. S. Blanchard, for appellants.
-V. McLarty, for respondents.

Scott, J., concurred with Stuart. .1.

Stvart, J. :—This is an appeal from a judgment of the 
Thief Justice whereby he awarded a plaintiff, purchaser, sub
stantial damages against the defendants, vendors, for failure to 
give a good title to the land agreed to be sold.

The agreement in question was executed on August 29. 1911,

ONT.
s. c.
Orb

Robertson.

ALTA.

S.C.
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am eontamed a «ipulation by Ihv vendor, that upon payment 
f the pur,base pr.ee, they would immediately transfer io the

hranees""' ,h<' ^ 1,111 from enrum-

, lot ! .......... . h' «'iting ilateil June

toT-....:ZmLhmlmed,ewimihrw.......

This sal, had been e.ndirà^'at"ZeZf mTT","
on Mar 5, 1911 |{„i s„ , , of Mr. Justice Simmon,

..........the provisions of the statute the result was tha, the trunlfer 

19H "th t ,"il8'''1 '* Valid "" 'hr owner on Julv (i

.h, d 1iff mZ T, !*forc ,h,‘ .................. H to! Th,‘ ........... when they sold to the plaintiff
knew hat their vendor, Speneer, ha,......ugh, the prop, ,v J
'ax sale and tha, he held a transfer. This transfer they had 
«11 m Speneer » possession when they entered into their agree 

men with him or at any rate shortly afterward, and before they
waold to the plaintiff. They, for this ......... . supposed thal
Spu eer had a good title and was able to eonvey the ....... them.

upon it' ,h' in ,hi* supposition and in acting
»<• extent of entering into an obligation on their own 

account to convey a good title the plaintiff so as to be relieved

Z in "the'ease" ...........”........*....." ................. ............... 'ueial

iH WhZr rUk i" •* V.

ran either I, r ,• ' ■', ' f ,0 l,,‘ "p',|,(«1 whether that ease
fro , h distinguished as to its exact facts, excluding there- 
f on, the general condition of affairs as to titles in Kngluml and
a «777 TT ‘h"0 ln d0"'i,,K wi,h land, or be treated 

n the law of this province as not being applicable to the con
tions of affairs here in regard to such affair, and course of

7614
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business. These two questions are quite distinct and should not 
be confused.

In lid in v. Fothergill, the facts were that in 1863 the defend
ants had entered into an agreement with the executors of the 
estate of a Mr. Hill for the from them of a number of
properties for the sum of £250.000. Among these properties was 
a certain leasehold property called Miss Walter's Royalty for a 
valid assignment of which the consent of the lessors was neces
sary. The lessors were willing to execute the consent to the 
assignment provided the proposed assignees, that is. the de
fendants. would execute a duplicate of it. In .1 une, 1805 (after 
two years) this consent was executed by the lessor and a dupli
cate was sent to the solicitors for the executors, who sent it on to 
the solicitors for the defendants. The consent contained a pro
viso that the proposed assignees, the defendants, should not be 
able to assign without the consent of the owners of the reversion 
for the time being. The duplicate consent remained in the hands 
of the defendant’s solicitors unexecuted for two years more. It 
appeared that the proposed purchase by the defendants from the 
executors of Hill was still on foot. Before October 17. 1867. 
Fothergill, one of the defendants had been informed that the 
consent of the lessors was necessary before he could secure a valid 
assignment of Miss Walter’s royalty from the executors of Hill. 
On the date last mentioned, Fothergill. on behalf of his part
nership firm, after a conversation with Patterson, a member of 
the plaintiff firm, signed a letter which began as follows :—

Messrs. Haiti, Blair A Patterson. < tent lenten : We oll'ered to sell you 
our interest in Miss V otter's royalty upon the following terms.

ALTA.

S. C.

Maitland

Matiikws.

The terms were then set out and the letter ended thus:—
’I he usual covenant* for our protection as standing between you and 

our lessors to lie made by you.

This offer was accepted by Patterson by an endorsement on the 
letter signed in the name of his firm. At the conversation no 
mention was made by Fothergill of the necessity for such con
sent. As the ease stated, either it did not cross his mind or. if 
it did occur to him. he forebore to mention it feeling sure that 
no difficulty would arise in respect to such consent and that it 
was. therefore, a matter of no importance. Patterson did not

9689
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know of the actual necessity for the consent, although such a 
consent was generally required in regard to mining leases in the 
district in question. He learned of it in a few days and then 
both plaintiffs and defendants applied without success to the 
lessors to get the consent. Fothergill then proponed to abandon 
the sale, but the plaintiffs insisted on the agreement and in Sep
tember, 18GH, that is, the next year, the defendants tried again to 
get the lessors to consent to the assignment from Mill's executors 
to the defendants, but the latter refused unless the defendants 
would enter into an agreement to sell, not to the plaintiffs, but 
to one Stirling, and as this was the only condition upon which the 
defendants could get the assignment to themselves carried 
through at all, they finally did enter into an agreement to sell to 
Stirling. Upon hearing of this the plaintiff began an action for 
damages for the loss of their bargain. In these circumstances, 
the House of Lords in lh74, decided that the plaintiff was not 
entitled to recover any damages further than the amount paid 
and interest and his costs and expenses in connection with the 
agreement. In substance the ease decided that a vendor, who 
sells property, knowing that his ability to convey depends upon 
the consent of persons over whom he has no legal control and 
which he has not yet obtained, is not liable for substantial dam
ages if he cannot convey what he agreed to convey owing to 
failure to obtain this consent, at any rate, in a ease where he 
either forgot at the moment of making the bargain about the 
necessity of securing this consent or if he did remember it had no 
doubt that it could be secured and so did not mention the matter 
to his purchaser.

It seems to me, therefore, that we cannot treat this case as 
merely deciding that where some unexpected difficulty arises 
after the agreement in getting a proper claim of title made out 
the vendor is not liable for substantial damages. If this were 
really all that was involved in the decision. I should have felt 
much inclined to look with favour upon the suggested inapplic
ability of the law there laid down to, our system of land titles. 
But the fact is that in lia in v. Fothergill, supra, the defendant 
vendor actually knew of the difficulty which would arise; he 
knew his power to convey depended upon the caprice of the
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lessors and the most that could be said in his favour was that he 
nil her carelessly overlooked the matter when he entered into the 
agreement. The complete facts of Bain v. Fothergill are not 
set forth in the report of the decision in the House of Lords, but 
aiv to be found in the report of the ease below, 40 L.J. Kx. 37.

Now, if we assume that the expression “without any fault” 
which is applied to a vendor throughout Bain v. F other (fill, ap
plies not merely to some default occurring after the agreement 
is made in the way of omission to do all he can in the way of posi
tive refusal or creation of difficulties, but also to a default prior 
or at the time of entering into the agreement in the way of 
failure to be certain that he can convey before he agrees to do so, 
it seems to me that the defendants in Bain v. Fothergill, were, 
to say the least, as much at fault as were the defendants in this 
case. Indeed, 1 think they were more at fault than the present 
defendants because the present defendants honestly relied on 
their own vendor having in his possession a transfer which they 
supposed he would be able to register. And even if we attach 
blame to them for not having, first, before they made a covenant 
to convey satisfied themselves that they would be able to do so, 
1 cannot see that their fault was any greater than Fothergill*s 
omission to make certain that the lessors would consent to the 
assignment of the lease to him before he entered into an agree
ment to assign it himself.

It seems to me, therefore, that the present case cannot be dis
tinguished from Bain v. Fothergill, as to its exact facts and that 
for the reasons I have given the difference in our system of land 
titles is no reason for declaring that the law there laid down is 
inapplicable, in the sense of unsuitable, to this province. Neither 
do I think we should declare the rule inapplicable merely because 
land is bought and sold much more for speculation in this country 
than it is in England.

With regard to the case of Dag v. Singleton, [1H!M1| 2 ( 'h. 
320, the facts were that the defendant’s executor well knew that 
the lessors' consent had to be obtained and the defendants made 
no effort to obtain it. The Court of Appeal was of the opinion 
that the defendants’ default was much greater than found by the 
trial Judge because, contrary to his view they considered that

ALTA.
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a certain letter written by the defendants’ solicitors to the lessors 
amounted to an incitement to refuse consent. But there is no 
doubt that the Court of Appeal were of opinion that the de
fendant was liable aside from this latter point merely because it 
was not shewn that lie had done all he could to obtain the consent 
required or that if lie had done all he could, he would not have 
succeeded. Bindley, M.U.. said :—

Singlet on never asked the lessors to accept Day as their tenant without 
a har and consequently it would In* for him. Singleton, to shew that if lie 
had asked them they would have refused.

Whatever one may think of the ingenious manner in which Bind
ley, M.R., avoided the difficulty, he saw in adopting a different 
measure of damages in a case where the vendor fails to do all he 
can to secure title from that which would, by the rule in Haiti v. 
FolhergiU, apply if he had done all he could and failed, it seems 
clear that the real ralio decidendi in Dan v. Singleton is to lie 
found in the vendor's failure to do all lie could and his failure to 
shew that all possible efforts would have been unavailing. Sir 
Francis Jeune said : “The present action is not. I think, to be re
garded as an action for breach of contract to sell the lease of the 
hotel in question. It is really an action against Mr. Singleton 
for failing in his duty to obtain, if he could, the consent of the 
charterhouse to the transfer.”

In my opinion Dan v. Singleton cannot furnish a reason for 
departing from the rule in Haiti v. Folhrrgill. In one respect the 
case at bar is more favourable to the defendants than either Haiti 
V. Foihergill or Dan v. Singh Ion, because the defendants here 
honestly believed that Spencer not only would be able, but could 
be compelled to convey, while in both the other eases the vendor 
knew that he would require to get a consent which in law he could 
not compel. I can see no distinction in principle between the case 
of a title to a leasehold estate which depends upon the uncontroll
able option of the owner of the reversion and the case of a title 
to the fee simple which is outstanding in a person, who is under 
no enforceable agreement, or any agreement at all. to convey.

The only remaining circumstance is that it appears that the 
defendants made no independent efforts of their own to secure 
title, but left everything to Spencer. There are in my opinion
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two reasons why the defendants’ ease cannot be prejudiced by 
this consideration. First, it is obvious that Spencer made every 
effort to secure title which it was possible to make and that he 
was the only person who could really do anything anyway. 
Second, and this is perhaps the same thing in another form—it 
did appear that the defendants would have failed no matter what 
they had done. I think the expressions I have quoted from Dag 
v. Singleton and also other expressions throughout the judgments 
in that case, shew that in such circumstances the Court of Appeal 
would have adopted the narrowed measure of damages. If it be 
suggested that the defendants could have gone and bought the 
land all that needs to be pointed out in reply is that in Bain v. 
F other gill the defendant could have bought the lessor’s consent 
to the assignment.

Throughout the whole consideration of this case. 1 have 
sympathized very much with the view that a vendor ought to be 
subject to the. larger measure of damages which the learned 
Chief Justice imposed upon the defendants here and it is really 
with regret that I find myself compelled with much respect to 
conclude that the rule in Bain v. Fothergill must be held to 
apply.

1 think, therefore, the appeal should he allowed with costs, 
the judgment below varied by striking out the paragraph award
ing $1,000 damages and by ordering that the plaintiff should 
pay the defendants’ costs of the action. The defendants offered 
before the action to return the full amount for which judgment 
is now given and they paid it into Court with their defence. In 
these circumstances they are clearly entitled to their costs of the 
action.

Bkck, J. :—This is an appeal from the decision of the learned 
Chief Justice on which in an action by a purchaser against his 
vendors, he gives damages for the loss of the bargain. The agree
ment between the parties is dated August 2!). 1911. The defend
ants. Mathews et al., had purchased from one Spencer under 
agreement dated June 1, 1911. Spencer’s title consisted of a 
transfer from the City of Medicine Hat on a sale for taxes. The 
tax transfer is dated June 2. 1911. and the sale was confirmed 
by a Judge by order dated May 5, 1911.
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Sec. KO of the Land Titles Act (1906, eh. 24), says:—
A Liuiisfvr of such land sold . . . for arrears of taxes as herein

after provided shall be registered within a period of two months of the 
date of the order of continuation, unless in the meantime this period be 
extended by order, filed with the registrar, of the Court or a Judge; and 
shall cease to lie valid as against the owner of the land so sold, and any 
person or persons claiming by. from, or through him, if not registered 
within that period or within the time fixed by such order.

Spencer apparently not being aware of the provision of the 
statute, neglected to register his tax transfer within two months 
of May 5, or within the same time to get an order extending the 
time for so doing. The transfer hod, therefore, ceased to be valid 
against the former owner of the land, and every one claiming 
under him. The statute, and not a rule of Court requiring the 
registration of the transfer or the obtaining of an extension 
order to be obtained “in the meantime” that is within the two 
months of the date of the confirming order, I think the Court 
was without jurisdiction after the lapse of that period to make an 
extending order.

It is obvious then, that even at the date of the agreement 
between the plaintiff and the defendant (August 29) Spencer 
had no title to the property, and that, therefore, the defendants 
had none.

At the time the defendants bought from Spencer they were 
made aware of the tax transfer, but they too were not aware 
of the necessity for its registration within a limited time (then 
past), and supposed Spencer to have a good title.

No one connected with the affair seems to have discovered 
that Spencer had no title by reason of the non-registration of 
the tax transfer or the obtaining of an extension order until 
August, 1912, when the plaintiff asked for title. Then the de
fendants explained to the plaintiff why they could not give title 
and offered to pay the plaintiff back his purchase money, mean
ing no doubt to include interest and any expenses.

Subject to what I have to say later, the only thing that can 
be laid to the defendants’ account is that they were negligent 
in not more carefully investigating Spencer’s title. It is sug
gested that there was something more that they could do when 
they discovered the real state of the title. But it seems reason-
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ably clear from the evidence that by this time the property had 
been sold by the former registered owner and that his transferee 
had become registered as owner. So that at that stage the de
fendants could have made title only by buying from the regis
tered owner.

In the interval between August 29, 1911, and the discovery 
of the true state of the title in August, 1912, it is suggested that 
the defendants might have procured title (without purchase), 
by getting Spencer to apply for a new order confirming the tax 
sale. Probably such a course was open. Had the defendants 
become aware of the true condition of the title, and had it oc
curred or been suggested to them that such a course was even 
probably open 1 think they would have been in duty bound to 
take it, and thereby do the best that lay in their power to obtain 
title. But this was not the case, and they were in no respect 
open at any time to a charge at most of anything more than 
ignorance of law, and carelessness in investigating their vendor’s 
title. A vendor is not, in my opinion, bound, in order to make 
title to his purchaser, to spend any substantial sum by way of 
purchase money for an outstanding interest for which he is not 
already liable ; the limit of his obligation I think is to go to rea
sonable trouble and expense.

Though not much of the reasoning upon which Haiti v. Father- 
<fill was decided is applicable in this jurisdiction, this Court has 
held that the rule in that case should be maintained. That rule 
as explained in later cases, especially />#/.</ v. Singleton, 11899J 2 
( 'h. 320, is, 1 think, that for breach of a contract to sell land, 
a purchaser is not entitled to damages based upon the difference 
between the contract price and the value at the time of the 
breach, but the damages arc limited to the return of the purchase 
money, if any, and interest and the expenses to which he has been 
put in connection with the making of the contract or incurred on 
the strength of it. unless he has been guilty of fraud or like im
proper conduct, or having it in his power to obtain title, does 
not do his best to do so, being obliged to take and incur all rea
sonable trouble and expenses in that behalf, but not being obliged 
to purchase any outstanding interest at all events, if the purchase 
price be a substantial sum. In this view, 1 think the defendants

ALTA.

s. c.
Maitland 

Math kwh.
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alta. here were not liable for substantial damages. They offered to 
s. c. pa.v hack the portion of the purchase money they had received. 

I think it is clear enough they meant to include interest upon it,M
and that though perhaps not mentioned, they would have been 
ready, if the question had been raised, to pay any reasonable
expenses incurred by the plaintiff.

The action was for substantial damages. I think the appeal
should be allowed, with costs. I am writing this without access
to the appeal book; I understand money has been paid into 
Court; the usual order should follow.

Simmons, J., dissented.
A Pinal allowed.

McDougall v. McDougallN.S.
\ < mi Srulia Supreme I'aarl, Urn ha in. ami Itnssrll. ami Ihijsilalr, .1.1.

Mail 15. 1)115.

1. Tin:srann i § I It—101—Takixu i.ravki. kkom iikavii—Action iiy ponses-
NOKY IIOl.UKK—PARTITIONED CO-TENANCY.

A co-tenuney which Inul Im-cii divided Iiy I In* ei-tenant* into tlieir 
respective Heveraltie*. ami held excluaively hy one of them for a period 
HUlticient to give him a possessory title under the Statute of Limita 
lions (ILS.N.S.. eh. 107. sees. 10. II and I ô I. will entitle the latter, 
or his successor in title, to maintain an net Mil of trespass for the 
taking of gravel from the iiufcnccd lieacli adjoining his lands.

Appeal from the judgment of Ritchie. J.Statement

II. Mclnncs, K.C., and IV. C. Macdonald, for plaintiff, appel
lant.

Finlaif McDonald, for defendant, respondent.

The judgment of the Court was delivered by
Graham, C.J.: Archibald McDougall in IH.Tl obtained a 

grant of 200 acres of land near Christmas Island on the shore of 
Bras d’Or lake. In 1852 he conveyed 7 acres of it on the shore 
of the lake to one of his sons, Malcolm 3 lit1 died in
testate leaving several children, but the portion of the grant on 
the shore of tin* lake (other than the 7 acres) has been since his 
death, in the year 18(51, occupied by these sons. Malcolm. Michael 
and John in severalty, they having divided it among themselves 
even before their father’s death in the following order from west

3400
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to vjint, John, Michael and Malcolm, and having occupied the re- N S- 
spective portions. s. c.

The plaintiff is the son of Michael, and the defendant, Hector 
F. McDougall, is the son of Malcolm. v.

The 7 acre lot in front transferred before his death appar- M< 1)01 <,AU" 
cntly was part of the portion intended for Malcolm and also by lln,hlu"' 
the plan adjoins Michael. The description is as follows :—

A certain piece, parcel or tract of laml lying ami being at I'liriatmaa 
I Miami aforesaid and known and distinguished as part of lot No. Ill, which 
part is butted and Isninded as follows: That is to say: Mounded on the 
northward bv the waters of t'hristmas Island and Isiunded on the eastward 
bv land now in the posses-ion of the said Malcolm McDougall, being the 
eastward line of the said lot granted to Arch. McDougall, and bounded 
and on the southward by a part of the said lot and distinguished by an 
old line of road leading from tira ml Narrows to Little liras d’Or ami 
bounded on the westward by a line of road leading from the house of the 
Maid Archibald McDougall to the shore of ( hristmas Island aforesaid, con
taining in all, by estimation, seven (7) acres more or less.

The original grant ran “ 101 chains more or less to the shore, 
thence westerly along the shore to the place of commencement."

This is important in view of the contention as to the owner
ship of the locus, it beach from which gravel was taken by Hector 
and which was perhaps never under fence as beaches are not very 
often.

It appears that one Charles J. Campbell having recovered a 
judgment against Michael, the sheriff, in 1873, sold under a de
scription the portion occupied by Michael to Campbell, the im
portant boundaries in that description being “eastwardly by 
lands of Malcolm, etc.," northwardly by waters of liras d’Or 
lake.”

In 1884 Campbell conveyed this back to Michael McDougall. 
In 1892 Michael conveyed to George 11. Murray, and in 1894 
Mr. Murray conveyed to the present plaintiff. The descriptions 
vary a little, an early one describing it as 120 acres and the two 
later ones as 140 acres. But the surveyor, Curves, proves that 
each one of these descriptions covers the locus.

As to occupation, Michael’s shop has been at the point K on 
the plan M.A. at the intersection of his and the 7 acre line with 
the present railway line which here runs side by side with the 
public road crossing the grant. From C to I) on the othes side of
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N. S. the road there is a fence on the line between him and the 7 acre
8. c. lot which has been kept up for 35 years. Likewise from E in the

Mellon aii ot*lcr towards the shore as far as point A there is a
r. fence kept up about 23 years. From there to the shore there

i jhoam.. no f011(.0< but it is contended that the line is the fence line 
oraham. «’..i. produced to the shore.

I ought to mention that sometime before Malcolm Mc- 
Dougall's death when the plaintiff proposed to construct the 
fence between ( ' and A it was agreed between him and Malcolm 
that it would correspond with the line of the fence above tin* 
public road and the plaintiff fenced the cross fence according to 
that agreement and James, Malcolm's son, made the line fence 
as it is at present from (J to A.

Going back to the description of the 7 acre lot, it is bounded 
“on the westward by a part of said lot” (the Archibald Mc
Dougall grant) “and distinguished by a line of road leading from 
the house of said Archibald McDougall to the shore of Christinas 
Island aforesaid.” This house is located “old house.” The evi
dence shews that from the house to the public road (crossing the 
grant) there was but a path, but from the * "e road, i.c., from 
the shop to the shore, there was a cartway along this line. The 
expression “below the road” is thus c

This cartway was a private road used by the owners of the 
shop running along the eastern line down to a landing place on 
the shore and was used in connection with the landing and 
shipping of articles for the purposes of these owners. There is 
also occupation by the plaintiff proved of the land to the west 
of this line produced to the shore.

I am satisfied that this occupation with the deeds which cer
tainly gave colour of title to Michael and his successors consti
tute a title in the plaintiff which would enable him to maintain 
this action of trespass against the defendant.

As 1 have pointed out the description of the grant goes to 
the shore, and of the deeds from 1873 the northern boundary is 
the “waters of Bras d‘Or lake.” So that if there has been any 
change by the land gaining on the sea. as the defendant contends, 
that accretion would belong to the plaintiff in front of whose 
land it has formed.

1
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9714



23 D.L.R.] McDovuall v. McDovuall.

The defendant, however, pleaded this defence also:- N s-
7. The defendant further says that the defendant is a tenant in com S. ( ',

mon with the plaint ill' in the whole of the original grant to Archibald *------
McDougall as set forth in paragraph 5 of the statement of claim. 1

In par. 5 the plaintiff unnecessarily alleged that he “is the ^r> 1)1)1 *’ 
owner of the whole of the original grant to his grandfather 0reh*m 1 
Archibald McDougall with the exception and exclusion of the 
seven acres herein described.”

At the trial, or in a brief sent in afterwards, the plaintiff con
tended among other things, in order to meet this defence of 
tenancy in common and therefore no action would lie, that there 
was an ouster. And the learned trial Judge held that there was 
not an ouster and lie gave judgment on that ground for the de
fendant. But it turns out that there was not a tenancy in 
common in respect at least to this locus.

The defendant is the son of Malcolm, who died about 1908.
But Malcolm made a will. In this will, after specific bequests of 
land, he made this devise :—

All the residue of my lands wherever situate ... to my children 
James, John, Mary Elizabeth and Sarah to be equally divided between 
them, i.r., excluding the defendant Hector.

And in respect to Hector the only specific devise of land is 
contained in par. 4 of the will, as follows :—

4. To Hector McDougall one half of the lot below the road on which the 
stores stand with one half the stores ; also the lot containing thirty-two 
acres on which lie now resides with the lot adjoining it mi the western side 
containing forty-five acres ; also the beach on the north side of the («rand 
Narrows in the county of Victoria.

And this does not cover the land in dispute. The one-half of 
the lot below the road on which the stores stand constitutes the 
7 acre lot.

It is proved by most satisfactory evidence that the locus is not 
in the 7 acre lot, but is covered by the deeds to the plaintiff.
And he himself says in cross-examination, p. 57 :—

Q. Would you be able to tdl the Court where you got this sand, whether 
on the 7-acre lot or on the Island property? (Another grant.) A. I can't 
positively say. Q. You cannot tell at this time if it was from the island 
property or from the 7-acre property that you took the sand? A. 1 think 
it was here “Ci” In-cause that is where you get the ln-st sand.

:il
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M< Dougall.

Graham, C.J.

“G” is outside of the 7-acre lot ami of the island property, and is upon 
the plaintiffs land, according to the plan M.A. used in evidence.

This disposes of the defence of tenancy ill common of the 
plaintiff and the defendant. But there are other descendants 
of Archibald and of John and devisees of Malcolm, who might 
set up a claim to a share of this land marked on the plan M.A. 
as “I). J. McDougall” and “claimed by I). J. McDo and
would be entitled to a share of any damages.

1 am satisfied upon a perusal of the evidence, some of which 
i have already referred to, that the plaintiff has as against all 
of these a good title under the Statute of Limitations. U.S. 
N.S.. eh. 107. sees. 10. 14. and 15.

Some evidence was given that between 50 and 00 years ago 
Malcolm had a shop on the shore and that it was moved to the 
locality of the present shop on the 7 acre lot. There is no doubt 
about its existence or that it was moved. It was probably moved 
to the 7 acre lot after the deed was obtained. But the defendant 
contends that it was originally situated over on the land now 
claimed by the plaintiff and the 7 acre lot went that far west. 
But that, even if not ", affords no proof helpful in this
case. It may at that early period have been on Archibald's land, 
he being still alive, although occupied by Malcolm as one of his 
sons. It quite clearly was not on the 7 acre lot according to the 
weight of the evidence. The fact that sand was once taken for 
the Glebe House from this locus, or that the defendant at other 
times took it, does not shew that any right existed in the public 
to take sand therefrom or tend to divest the plaintiff's title to the 
locus. The appeal must be allowed.

In regard to damages the plaintiff has proved that before the 
action was brought about 8(1 tons of sand were taken and up to 
the trial about 420 tons more. At 50 cents, the maximum price 
given by the defendant himself, this would make the damages 
$250, and I think the plaintiff ought to have judgment for that 
sum with costs of the action and appeal.

Appeal allowed with costs.

5

0621



23 D.L.R.I (lix)Bi:, Etc., Fini: Ins, Co. v. Witmoiik. :t:t

GLOBE AND RUTGERS FIRE INS. CO. v. WETMORE AND CO. LTD. N s
Vow Scot in Huprnnr Court, (ini ho in. a ml Itimmll. Dryadale, awl ' .

Ifitrliir. May |ft. 111 15.

1. I’KIXVIVAL A XU AGENT I g III—30)—Ll.XIUI.ITY Ol AGENT—DISOBEDIENCE
OK INSTRUCTION#.

An agvnt who disobey* tin* instruction# of hi- piinripnl is liable to 
pay for any loss which in tin- ordinary nurse of things is tin* result 
of such disobedience.

2. Insurance (fill)—22)—Agents—Unavthohizko acceptance ok risk
—Liability of agent.

An insurance agent who exceeds his authority in underwriting a 
risk at a lower rate than that authorized hv the insurance company 
will, in the event of loss, lie liable to the e nnpaiiy to the extent of the 
loss it is made to pay.

3. Damages (g III A 1—i>l )—Measure ok—Breach ok agency contract
—Issuing policy under unauthorized rate - Liability for

In an action by an insurance company against their agent for issuing 
a policy under an unauthorized rate, the proper measure of damages 
is the loss the company is obliged to pay and not the dillerence be
tween the premiums at which the policy was issued and the rate at 
which the risk would have been accepted.

Appeal from the judgment of Finlay non, ( 'o. ( '.J. statement

('. •/. Burchell, K.C., for defendants, appellants. 
li. IV. Kitsstll, for plaintiffs, respondents.

The judgment of the Court was delivered by
Ritchie, *).:—The defendant company was the agent of the Ritchie, j. 

plaintiff company. It is alleged that the defendant company 
accepted a fire risk in violation of its instructions. There was a 
loss which the plaintiff company was obliged to pay. and this 
action is brought to recover the amount so paid.

The rule of law is clear that if an agent disobeys the instruc
tions of his principal he is liable to pay for any loss which in the 
ordinary course of things is the result of such disobedience.
This is so well settled that it is unnecessary to say more than to 
state the rule.

The liability of the defendants in this case depends entirely 
upon the true construction of the correspondence. In all such 
cases each case must depend on the particular language used. A 
decision as to what is the proper construction of certain corres
pondence is of no assistance in arriving at the proper construc
tion to be given to other and different correspondence. Auth
ority, however, is of importance if it lays down a principle as to
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how ii certain class of documents or correspondence is to be con
strued. as in this case, the authority from a principal to his 
agent.

The much argued case of Inland v. Livingstone, L.R. f> ILL. 
305, is cited on behalf of the defendants as establishing a prin
ciple as to how an agent's authority is to be construed and it 
does establish it principle. At p. 41(1. Lord Chelmsford said

Now it appi-ars to in»* Unit if a prim-ipnl gives un onler in sucli tin 
certain terms ns to lie snse«*ptilile of two ililivrent meanings and lin- agent 
lioiui fuie adopts one of them ami acts upon it. it is not eoinp»*t»*iit to the 
principal to repudiate the act as unauthorized liecausc la* nu-ant tlr- order 
to lx* rea»I in the other sense of wliieli it is equally eapahh».

It is a fair answer to such an attempt to disown the agent's autlt irity 
to tell tin* principal that the departure from his intention was occasione*! 
by his own fault, and that lie should have given his onler in clear and 
unambiguous terms.

To bring a case within this principle the terms of the auth
ority must be uncertain and “equally capable” of either con
struction. When Lord Chelmsford uses the word "susceptible” 
in this connection I understand him to mean fairly and reason
ably susceptible, lie did not mean that language was to be tor
tured to raise a doubt.

In Boxvstead on Agency, at p. 72. the rule is stated in sub
stantially the same terms. I quote :

Where the authority of an agent is conferred in such ambiguous terms, 
or the instructions given to him arc so uncertain, as to lie fairly eapahh* 
of more than one eon struct ion. every act done by him in good faith, which 
is warranted by any one of those constructions, is deemed to have b«*en 
duly authorized though the construction adopted ami act»*»l upon by him 
was not tin* one intended by the principal.

The Court is not called upon to decide which of the two con
structions was intended by the principal, but the question for 
decision is as to whether oi not the correspondence is uncertain, 
equally capable of two constructions, and fairly and reasonal y 
susceptible of the construction which the defendants contend for.

There is no object whatever in discussing the ambiguity in tin- 
corn ' nee which gave rise to the litigation in Inland v. 
Livingstone, supra. That the corn " lice was reasonably 
capable of two constructions is demonstrated by the fact that 
there was so much difference of opinion among English Judges

95
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of high repute. I quote the correspondence upon which the re
sult in this ease must depend :—

Sydney, X.N.. Apl. 24 Id.
<;|..l>i' & Rutgers Ini. Co.. New York.

W lull |iereentage if any of schedule of $200,000 covering buildings and 
machinery Nova Scotia Car, Halifax, rate one ninety, attaching 20th will 
you carry. Wire reply.

Wktmokk & Co. 

April 2ôtli. 1013.
Wet more & Co.. Sydney. N.S.

W ill carry ten per cent, schedule Nova Scotia Car. Halifax, rate two 
naught three three not less.

(Imho A Rvtokrn Fibi Ins. Co.

N. S.

8.C.

G mho: a xii

Fibk 1 ns. 
Co.
V.

Wetmork A

Ritchie. J.

April 23th. 1013.
Messrs. Wet more & Co., Sydney, N.S.

Your telegram of the 24th received asking “what percentage if any of 
schedule of two hundred thousand covering buildings and machinery Nova 
Scotia ( nr. Halifax, rate one ninety.” to which we replied “Will carry ten 
per cent schedule Nova Scotia Car. Halifax, rate two naught three three

This is the average rate (2.033) and we will not write it for any less 
than that rate, so if you have committed us for less than that rate cancel

Numerous letters have been written, also telegram of the 18th, regard 
ing policies 700138-0 Dorn. Coal Company, which we ordered cancelled, 
and for which you took credit in your February account. We advised you 
that if they were not returned immediately that we would not allow you 
credit for the same in your February account. Your ofllce gives this office 
v nsjdcrnhlc annoyance in not answering correspondence or paying atten 
lion to orders. You have apparently overlooked the fact that the com
pany at least expects replies, and as .we have received none up to date and 
have not received the policies mentioned above, we must ask that you 
reply to this letter at once. There is no reason why you should not answer 
our communication.

Certainly if you desire to be known as one of the good agents of the 
Globe A Rutgers you should answer correspondence. You will lie kind 
enough to immediately reply to this letter. We do not care to lie com
pelled to write to you again.

Very truly yours.
Vick-President.

May 2.3rd. MIS.
Messrs. Globe & Rutgers Ins. Co.. New York.

We are herewith enclosing daily report on policy No. 700034 covering 
$.1.000 on schedule ( building and machinery I of the Nova Scotia Car Works 
Ltd.. Halifax. We will lie very much obliged if you will accept this risk 
ns we are anxious to help our Halifax agent out with this line. 'He rate 
is 1.00 per cent, which is the tariff rate fixed by the Board on April last. 
The schedule, ns you will notice, covers on buildings and machinery only.
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\\ <> arc al*o vticloHiiig pul icy Xu. 7iiOR54 covering $2.ooo on the Hack 
ma tack Inn Co., cancelled from date of issm-. Our Halifax agent inform* 
u* that upon <•<•• leratiiin he divided not to accept thi* insurance a* the 
Haekmataek Inn i o. are not in a very strong position financially.

Also enclosing daily report on policy No. 7ii021t>. covering $1,000 on 
dwelling and furniture. .1 dm Rohert-son, Big I’ond.

Yours very truly.
Wktmork & Co. Ltd.

May 27th. 1011.
Messrs. Wet more & Co. Ltd.. Sydney. N.N.

We have your favour of the 23rd enclosing daily report 700M.V1 Nova 
Scotia Car Works. $'>.000. rate 1.00. You were advised hv telegram hy us 
what rate we wanted oil this risk and we will not take it at any less, and 
we want you to cancel this policy at once. We lielieve the rate we told 
you was 2.033.

Very truly yours,
Secretary.

1 am of opinion that the correspondence is not equally cap
able of two constructions and is*not fairly or reasonably sus
ceptible of the construction for which the defendants contend. 
On the contrary the instructions, as 1 read them, are positive and 
distinct and made the duty of the defendants clear.

The defendants’ telegram of April 24. asks a specific ques
tion, namely, what proportion of schedule of two hundred thou
sand covering buildings and machinery Nova Scotia Car at 
Halifax at the rate of one ninety will you take? The reply is 
specific and definite, namely, ten per cent, at rate two naught 
three three, not less. Next in order comes the letter of the plain
tiffs. dated April 25, which was sent as confirming the telegram. 
It contains this clause, “This is the average rate (2.033) and 
we will not write for any less than that rate, so if you have com
mitted us for less than that rate cancel at once.”

It is here if at all that the alleged ambiguity or want of 
clearness cornea in.

The plaintiff company is a tariff company. That is to say. it 
does not accept risks at a less rate than the rate established for 
that risk by the Nova Scotia Hoard of Underwriters, but it does 
not necessarily accept risks at the tariff rate.

Previously to the writing of this letter the Board had estab
lished a rate under which the different buildings and machinery 
covered by this risk would work out at an average rate of 2.033.
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and this is what is meant by the word “average" in this letter. 
But at the time when this letter was written, unknown to the 
plaintiff, the Board had changed the tariff rate, so that the aver
age rate for the property included in this risk would work out 
at 1.90.

From the use of the word "average" the defendants under
took to say if the company knew that the tariff had been changed, 
so that the average rate would work out at 1.90 their instructions 
would not have been given. In this the defendants were mis
taken. because the order to cancel came promptly and before the 
loss. Mr. Wet more, as shewn by his affidavit, came to the errone
ous conclusion that his principals had made a mistake. He 
thought he knew better than they did what they ought to do 
under the circumstances. So did Mr. Cheeseboro in Washington 
Fire Ins. ('a. v. Cheeseboro, 3f> Fed. Rep. 477. but he had to pay 
the loss.

In my opinion the defendants had no right to decide what the 
plaintiffs ought to do in consequence of the change in the tariff". 
Their duty was to do what they were told to do. From first to 
last there was an unequivocal refusal on the part of tin* plain
tiffs to be on the risk at a less rate than 2.033. In the letter of 
May 23 the defendants having effected the insurance say :—

We will lie very much obliged if you will accept llii- ri k an we are 
anxious to help our Halifax agent out with thin line.

1 have some doubt as to whether the defendant would have 
written in this strain if at the time they thought the risk had 
been taken with full authority to take it.

In the view which 1 take of the correspondence the defendants 
must be held liable, and 1 think that the loss which the plaintiff’s 
have had to pay is the measure of damages.

In Bowstead on Agency, at p. 178. it is said :—
The measure of damage* in an action by a principal against hi* agent 

for negligence or any other breach of duty by the agent in the course of the 
agency is the loss actually sustained by the principal, being such loss a* 
in the ordinary course of things would naturally result, or such as under 
the particular circumstances the agent might reasonably have expected t" 
result from such negligence or breach of duty.

It was contended that the plaintiffs would have accepted the 
risk at 2.033 and that, therefore, the measure of damages was

N.S.

S. C.

<11.0111 A Nli

Fire Ins. 
Co.

Wktmoim Sc
< o Uu 

Ritchie. J.
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N. S. not the loss, but the difference, between the premiums at 1.90
8. C. and 2.033.
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No authority was cited for this proposition. 1 think it is 
unsound. If the defendants had obeyed their instructions the 
risk would not have been covered. The liability of the plaintiffs 
to the insured is the result of the disobedience of the plaintiffs’ 
instructions.

Ritchie. J. Therefore. I think, the loss is the proper measure of damages. 
In my opinion the appeal should be dismissed with costs.

Appeal dismissed with costs.

MAN. LONDON GUARANTEE & ACCIDENT CO. v. HENDERSON AND 
McWilliams.

K. It. Manitoba Kiny's Hindi, (Salt, ,/. Aui/uhI .*>. 1915.

1. Mintakk (g VII—150) — Musky run imikk miktaki- m i.aw—Costs—
RkCOVKKY—OfHCKKS of ( Ol HT—SOLICITORS.

The rule of law that moneys paid under a mistake of law cannot be 
recovered dues not apply where the mistakes are made by ollicers of 
the Court: therefore costs paid by a solicitor under a mistake of rules 
of practice as to an examination for discovery may he recovered by

|Kjt parte ■laines, L.lt. 9. ('ll. 9119, followed.|

Statement Action for refund of costs paid under mistake of law.
E. .1. Cohen, for plaintiffs.
C. S. A. Coffers, for defendant, McWilliams.

( J alt, ,1. : In this action the defendant McWilliams moves, 
by special leave, for an order that the sum of $02.80, paid by 
McWilliams’ solicitors to the plaintiff’s solicitors at the time 
of service of an appointment for the examination of 1). W. 
Alexander, manager of the plaintiff company, be set off against 
certain costs by McWilliams to the plaintiffs, or that
the said sum of $02.80 be repaid to the solicitors for McWilliams, 
or for such other order as may seem just.

It appears that on September 29th, 1914. an order for pro
duction was served upon McWilliams’ solicitors and that an in
sufficient affidavit on production was filed. On June 12th, 1915. 
an order was made by the Referee for a further affidavit and an 
appeal from that order was dismissed by Mr. Justice Premier-
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gast on 19th July, 1915. The costs payable by McWilliams to the 
plaintiffs were taxed at $78.69.

(Mi June 21st. 1915, McWilliams being desirous of examining 
Alexander, agent for the plaintiff's, served an appointment for 
Alexander's examination here in Winnipeg on the expiration of 
14 days as provided by rule 403. Alexander resides in Toronto 
and McWilliams’ solicitors paid to the plaintiff’s solicitors the 
sum of $62.80 as and for conduct money for Alexander. It 
appears, however, from other rules, especially rule 441. that 
where a party or his agent is resident out of Manitoba, the 
examination should take place where such party or agent resides. 
The mere fixing of 14 days as a limit would exclude tin- possi
bility of parties or their agents obeying the appointment if they 
resided at any great distance.

I'pon receipt of the appointment and the $02.80, the plain
tiff's solicitors, within a day or two thereafter, came to the eon- 
elusion that such a method of examination was not authorized 
by tin* rules and they advised Alexander accordingly. Later on, 
when the question as to whether Alexander was properly examin
able under rule 403 was being litigated before, the Referee, tin- 
plaintiffs' solicitors sent the conduct money on to Alexander, 
at the same time notifying him that he was under no obligation to 
attend. The plaintiff's have demanded immediate payment by 
McWilliams of the said sum of $78.09 costs, and the plaintiff's’ 
solicitors have always refused to recognize any liability on the 
part of themselves or their clients to return the $02.80 or to 
allow the said amount to be set off' pro tnnto against tin- costs 
aforesaid.

Mr. Cohen, on behalf of the plaintiff's, contends: that his 
firm are only agents for Alexander and that the conduct money 
belongs to Alexander, who is not a party to the action, whereas 
the costs in question belong to the plaintiffs, lie points 
out that McWilliams’ solicitors, in making the payment, 
diil so not under any mistake of fact, but under the mistake of 
law and hence the money is not recoverable. Mr. Rogers, on 
behalf of McWilliams, argues that the conduct money was in 
truth paid to the plaintiffs’ solicitors as such—-not necessarily 
to Alexander individually.
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If my decision in this ease depended upon tin* general rule 
relied upon by Mr. Cohen that moneys paid under mistake of law 
cannot he recovered, there would he great force in his contention ; 
hut this argument overlooks the fact that where such mistakes 
are made by officers of the Court the general rule does not apply.

In Ex parle James, L.R. !) ( 'll. 000. a creditor levied execution 
on his debtor’s goods for a debt exceeding £50, and the sheriff 
seized and sold them. The debtor filed a petition for liquidation, 
and served notice of it on the sheriff* before the sale. Before 
the expiration of 14 days after the sale the first meeting of tin* 
creditors was held, but no resolution was ) Hissed. The sheriff 
then, after the expiration of the 14 days, paid tin- proceeds of tin- 
sale to the execution creditor. Afterwards a bankruptcy petition 
was filed by another creditor, which stated the filing of the peti
tion for liquidation and the failure of the proceedings, and tin- 
debtor was adjudicated bankrupt under this petition. The 
trustee demanded the proceeds of the sale from the execution 
creditor, who paid them to him. believing that he was legally en
titled to them : Held, that the Court had jurisdiction to relieve 
against the mistake of law, and to order the money to be repaid 
by the trustee to the execution creditor. In delivering judgment. 
Sir W. M. James, L.J., says:—

Willi regard to tin- other point, that the money was voluntarily paid 
to the trustee under a mistake of law, and not of fact. I think that the 
principle that money paid under a mistake of law cannot he recovered 
must not lie pressed too far. and there are several cases in which the 
Court of ( liuneei . has held itself not hound strictly by it. I am of opinion 
that a trustee in bankruptcy is an officer of the Court. He has iiufhisi 
torial powers gi\ >n him by the Court, and the Court regards him as its 
officer, and lie is to hold money in his hands upon trust for its equitable 
distribution am ng the creditors. 1 lie C ourt, then, finding that lie has 
ill his hands nione> which in equity belongs to some one else, ought to set 
an example to the world by paying it to the person really entitled to it. 
In my opinion the Court of Bankruptcy ought to he as honest as other

Sec nlso Ex parle Simmomls, Iti Q.B.I). 308; lie Brawn, 32 Cli. 
1). 597; and lie Opera, LUI., [1891] 2 Ch. 154.

In the present case the plaintiffs’ solicitors and McWilliams’ 
solicitors were alike officer of the Court. It was McWilliams’ 
solicitors, it is true, who made the mistake; but the plaintiffs’ 
solicitors speedily realized tin mistake and continued to hold
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the moneys in question for many days after satisfying themselves 
that such moneys had been paid to them by mistake. Further
more. while the subject was being debated before the Referee and 
had already been decided in favour of Mr. Cohen’s contentions, 
the money is then forwarded to Alexander, and it is serioush 
argued to me that Alexander is to have the right to say whether 
or not he will retain these moneys so paid by mistake to the 
solicitors for the plaintiffs without any liability on the part of 
anybody to reimburse McWilliams.

Mr. Cohen has argued that Alexander not being a party to 
this action and not having interests identical with the plaintiffs, 
it is impossible to set off the moneys paid to him as against 
costs to the plantiffs.

Cnder the circumstances above set forth. I think 1 am en
titled to treat these moneys as still being in the hands of tin- 
solicitors. for 1 am very sure that they were not rightfully paid 
over to Alexander. There is no difficulty that 1 can sec in set
ting off the amount, namely, $(>2.80, pro tanto against the 

I undei the difference between the two figures has 
already been paid over by McWilliams' solicitors to the plain
tiff's* solicitors.

As regards costs the difficulty pointed out by Mr. Cohen 
with respect to identifying Alexander with the plaintiffs ap
pears to be substantial. I cannot order Alexander to pay any 
costs, and it would be a hardship upon the plaintiffs, who arc 
not and never were interested in the conduct money. 1 must, 
therefore, direct that the costs of this application be paid by the 
plaintiffs* solicitors. Motion (fronted.

Re JASPER LIQUOR CO. Ltd.

11 hcr I <i Suprnur Court, lire A-. •/. .1 iii/iisI Hi. 1915.

1. ( ORTOKATIO.NH AM) COMPANIES ( § VI F 2—350 ) —LiQVIDATION — PRE
FERRED cla i ms—Rent.

A Inmllonl lias no preferred claim for past due rent distrained for 
where the distress lien is not in effect at the date of the commence
ment of the winding-up proceedings.

Application for rent as preferred claim.
//. If. Milner, for liquidator.
•/. S. Scrimgeour, for landlord.
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Beck, J. :—This company was first put into voluntary liqui
dation under the Provincial Ordinance, ell. 13, 1903, 1st scss., 
and subsequently a. winding-up order was made under the 
Dominion Winding-up Act, eh. 144. R.S.C.. 1900. In the interval 
the landlord distrained for rent, the money not being made be
fore the winding-up order.

The question I have to decide is whether the landlord has a 
preferred claim for the past-due rent distrained for. In Clioun 
l/tmhnm ('(nnj/miif. Lid. x. Ddicuhssni Lid., 15 ILL.If. 502. 7 
A.L.R. 320. I stayed proceedings in an action against a company 
in voluntary liquidation and discharged a garnishee summons 
issued before judgment. This was largely on the ground that 
the company was subject to be placed in compulsory liquidation 
under the Dominion Winding-up Act. and that under see.. H4 of 
the latter Act, the garnishee summons would lie ineffective to 
give the garnishing creditor any priority. That section, however, 
unlike the provision in the Knglish Act (the Companies Consoli
dation Act, 19d8. see. 211). which contains the word “distress," in
terferes only with a lien, claim or privilege under a “writ of 
execution,” “memorial" or “minute” of judgment, “attach
ment. garnishee order or other process or proceeding." I think 
a distress for rent is not included in the expression “other pro
cess or proceedings,” that being confined by the rjusihm gnicris 
rule, in my opinion, to process issuing from, or proceedings 
taken in a Court, or at all events some judicial or quasi-judicial 
tribunal. The act of distraining on behalf of a landlord is his 
individual act. The fact of the rent being owing, of itself, 
creates no lien ; the lien is created only by distress. Had the 
distress been made before the commencement of the voluntary 
winding-up proceedings (see. (») it is clear that the Court could 
not displace the landlord's lien thereby created. And this not
withstanding the provisions of see. 23 of the Dominion Act, that 
section being controlled by sec. 18. See the Knglish cases dis
misses 1 in Buckley on Companies, 9th cd.. p. 329. The distress, 
however, was made after the commencement of the winding-up 
proceedings with the result, it seems to me. that it was not effec
tive to create a lien in favour of the landlord against the assets 
of the company, and this by reason of sec. 7. which provides 
that
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The following conséquences shall ensue upon Mm* eoinmenceinent of Un
winding u|> of a company under tin* authority of the ordinance. . . .

Subject to the provinions of hoc. 1(1 hereof. (Wugett) ""the 
property of the company” (which cannot mean to interfere with 
the neglect of the iiicutnbrancorH) “shall he applied ill satisfac
tion of its liabilities pari passu."

The lien of the landlord not having come into existence at tin- 
date of the commencement of the winding-up proceedings I 
think lie can rank only as an ordinary creditor.

I think the Court would have had power under the Provin 
vial Act. sec. 22. sub-sec. 2. to restrain the landlord from pro
ceeding with his distress, the word “proceeding” in that section 
not being restricted as it is in sec. K4 of the Dominion Act. had 
it not been that an agreement was reached to submit the (pies- 
tion to the decision of a Judge.

The law and practice in such eases under the Knglish Act is 
stated iii concise form in Foil. Landlord and Tenant, nth ed.. pp. 
517. # I sap

I'ndcr the circumstances set out in the statement of facts 
before me I think the landlord is a creditor of the company and 
entitled to prove as an ordinary creditor in tin- liquidation pro
ceedings. There was privity between the landlord and the 
company, certainly I think privity of estate, probably, owing 
to the conduct of the parties, privity by contract.

Application dismissed.

DUTTON v. CANADIAN NORTHERN R. CO.
Manitoba King's Hrnch, Mathers, ('../. Mag 20, 1915.

I Railways (f III 7 75) Ockhation Lack ok hakkty xiti.iam»

The Railway Act, Can., sec. 21 IS, pi < the onus on the railway 
company of shewing that modern and ell I appliances were used on 
the locomotive to prevent tin- sparks from me causing fires in property 
adjacent to the railway in order to claim the benefit of the limitation 
of *0.000. which is made applicable hv that section in that contingency 
if the company has not otherwise been guilty of negligence.

2. Railw ays (§ 1117 75) Ockhation Comiivstiiilks on moot ok way

Non-compliance with the requirements of see. 21*7 of the Railway Act, 
Can., which requires the company to keep its right-of-way free from dead, 
dry grass and weeds and other unnecessary combustible matter is 
negligence on the part of the railway company.

\Hlue v. Pal Mountain It. Co., |11HW| AX'. 301. 0 Can. Ry. (’as. 110, 
followed. |
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3. Timber (§ I—3)—Rights of purchaser—Liability ok railway company
FOR DEKTRVCTION.

On a licensee under a timber license from the Department of the 
Interior making a sale of the logs to another who did the lumbering, 
the logs when cut became the personal property of the buyer and he has 
the right to maintain an action against a railway company through 
whose negligence the same were destroyed while still on the limits, 
although such buyer had no assignment of the government license.

[Booth v. McIntyre, 31 U.C.C.P. 183, distinguished],
4. Trover (§ I—4)—Possessory rights—Wrongful taking- Action by

disseisee.
A person possessed «if goods as his property has a good title as against 

every stranger and that one who takes them from him having no title 
in himself, is a wrong doer and cannot defend himself by shewing that 
there was title in some third person, for as against a wrong doer posses
sion is title.

[./<Jfricn v. f.M\ It Co.. 5 Kl. & HI. 802; The \V,nkfield. |1902| P. 42; 
Glen wood Lumber Co. v. Phillips, [1004] A.C. 405, referred to.)

5. Venue (§1—7) Negligence- Destruction of timber Place of action.
An action for the negligent destruction by a fire of the plaintiff’s 

logs piled in readiness for transportation need not be brought, in the 
province in which the logs were situate, but may be brought in another 
province in which the «lefendant company carries on business.

ITyller v. C.P.R., 26 A.R. (Ont.), 407, followed.)
6. Railways (6 III 7—75)—Fires— Destruction of timber—Contributory

NEGLIGENCE.
Where a timber license from the Department of the Interior stipu

lated that tin* licensee should dispose of the tree tops, branches and 
other debris, of the lumbering operations in accordance with the direc
tions of the Department, so as to minimize the «langer of fire, but it is 
not shewn that any directions were given by the Denurtmcnt in that 
resjiect, the failure of the lumberman, cutting timber by virtue of such 
license, to so «lispose of the debris is not attributable to him ad con
tributory negligence in an action against the railway company for the 
«Instruction of his logs by fire caused by sparks from the locomotive.

7. Estoppel (8 III J 3—130)—Inconsistency in claims—Action for
destruction of timber—Sworn statement as to quantity

A plaintiff suing a railway company for the value of logs cut in lumbcr- 
ing operations and which had been set fire by sparks from a locomotive 
of the railway line which ran through tin- timber limits, will, in the 
absence of satisfactory evidence of mistake, be held to the statement 
made in his sworn return to the Government agent of the number of 
logs destroyed by the fire.

statement Action for the value of saw-logs, logging and camp outfit 
destroyed by fire.

Hugh Phillips and C. S. A. lingers, for plaintiffs.
O. II. Clark, K.O., and C. W. Jackson, for defendants.

Mathers, C.J.:—The plaintiff sues for the value of certain 
saw-logs, logging and camp outfit destroyed by fire on May 2fi, 
1910, on timber berths Nos. 974 and 1597, located along the 
Greenwood River, in the Province of Saskatchewan. Berth 974 
consists of an oblong area three miles wide from east to west and
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eight miles long from north to south. Berth 1597 consists of a 
smaller area one ami one-half miles wide by three miles long, 
immediately north of 974. All tin* logs burned wen» at the time 
of the fin- either piled on landings on the banks of the ( ireenwood 
Hiver on berth 974, or on skidways in the woods ready to Ik* 
hauled to the landings. A portion of the logs had Ikh*h eut on 
1597, but these were plaeed on landings on 974.

The defendant’s line of railway crosses berth 974 from east 
to west about two and one-half miles from the southern end of the 
berth. The (ircenwood River runs almost due south through the 
centre of Ixvth lierths, and enters the Red Deer River at the 
southern end of 974. The plaintiffs had a saw-mill and planing- 
mill close to the (ireenwood River, on the west side, and alwut 
one thousand yards south of the defendant’s railway line. Con
necting these mills with the defendant’s railway is a spur track 
built pursuant to an agreement entered into between the plaintiffs 
and defendant, which will be hereafter referred to. To the north 
of the railway line, and on the other side of the river, were a 

"ier of shacks occupied by the plaintiff's employees, also a 
store and barns. The station grounds laid out at this point is 
named (ireenbush, and the village formed by the plaintiff's 
establishment also bore that name. To the west of this collection 
of shacks upwards of half a mile, and on the south side of the 
railway, is the defendant’s section house. There were no other 
houses or buildings for several miles east or west. The distance 
from the plaintiff’s mill to the section house is about seven-tenths 
of a mile.

The plaintiff has been carrying on lumbering operations on 
berth 974 since 1905, and on 1597 since February 10, 1910. His 
method of operation was to cut the logs in the bush during the 
winter season, and by means of sleighs and “sloops" to bring 
them to the (ireenwood River, and there pile them on landings to 
await the spring freshets, when they would be floated down the 
river to the mill to be there sawn into lumber.

MAN.
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The first license to cut timber on berth 974 was issued to James 
Shaw and Thomas Shaw, of Dauphin, Manitoba, several years 
prior to the fire, and a renewal license was issued in their name 
yearly thereafter up to and including the period from May 1, 
1999, to May i, 1910. On September 22. 1905, the plaintiff

4
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man. entered into an agreement with Shaw Brothers, the licensees, to 

K. B. purchase all the spruce, tamarac and jackpine on this berth, the 
Drrrox plaintiff to do the lumbering. The agreement gave the plaintiff 

the option of paying a fixed price for all the timber on the limit, or. 
Xoktiiiun *n the alternative, of paying SI.75 per thousand feet, board 

|{.('o. measure, for the lumber procured from it, and to comply with the 
Mather*, cj. ( iovcmment regulations with regard to the timber and to pay all 

dues and ground rents payable to the ( lovernment on account of 
the limit and the timber cut thereon. The plaintiff elected to 
buy on the latter terms, and he has carried out his agreement 
with Shaw Bros, on this basis. He has also paid all the ground 
rents and dues payable to the Government in respect of the logs 
cut.

Berth 1597 was advertised for sale by the Government on 
February 9, 1910, and was on that day bought by the plaintiff 
for S3,210. On February 9, 1910, the plaintiff paid to the Crown 
timber agent half the purchase price, viz., SI,005, and gave his 
note for tin* other half due May 12, 1910, which note, with interest, 
was paid upon the due date. The plaintiff also paid, on February 
9. 1910, the ground rent for one year from that date, amounting 
to S23.00, and on August 13,1910, he paid a further sum of St.05, 
covering the ground rent for the broken period from February 10. 
1911, to April 30, 1911. On August 29, 1910, a license to cut 
timber was issued to the plaintiff for the period from May 1, 1910, 
to April 1, 1911, and on May 13. 1911, a renewal license was 
issued for the period from May 1, 1911, to April 30, 1912. The 
logs taken from berth 1597 were cut between February 9. 1910, 
and May 1, 1910, a period for which no license was issued. The 
plaintiff had, Imwever, paid ground rent for that period, which 
the Crown timber agent says was paid for the right to cut timber. 
He had also paid half the purchase price, or bonus, agreed upon, 
and had given his promissory note for the other half, which was 
accepted by the responsible officer of the department. Although 
a license was not issued for the broken period lietween February 
9, 1910, and April 30, 1910, the payment of the ground rent was 
treated by the department as equivalent to a license, and the 
plaintiff went into possession and took the logs with the full 
knowledge and concurrence of the department.

The plaintiff carried on lumbering operations on both lierths
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during the* winter of 1910, and at the close of that logging season __ _•
he had logs piled at three landings on the west side of the Green- K. It. 
wood River, in addition to a numlier of logs on skidways in the i»7 n,,\ 
hush which the early break up of the winter prevented him (. V^‘IUN 
getting to the landings. The first landing, situate about one and \,„mM ltx 
a half miles north of the railway track, sometimes referred to as l{ r°- 
No. 1 and sometimes as No. <». contained by actual count five Msthers.c..t. 

thousand logs. These logs were not of the 1909-10 cut ; they 
were cut and placed on the landing during the previous season, 
but were not brought to the mill owing to the lowness of the water 
in the river. The next landing, referred to as No. 2. was 3) | miles 
north of No. 0, or 4:{j miles north of the track. At landing No. 2 
the plaintiff's witnesses say there were fifty thousand logs. The 
estimate of the defendant’s witnesses is that at this landing there 
was burned logs which would have produced 2.800,000 feet of 
lumber. Allowing fifty feet of lumber per log. which defendant 
says is a fair average, and according to the defendant’s estimate 
there were 50,000 logs on this landing, or, 0.000 more than the 
plaintiff claims. Landing No. 5 consisted of a series of skidways 
extending over about 21 > miles. The official returns made by 
the plaintiff to the Crown timber agent shews that at this landing 
there were 38,708 logs taken from berth 974 and 22,885 taken from 
berth 1597, or a total of 01,593. The plaintiff’s record, compiled 
from reports sent in by the sealers employed at this landing, shews 
01,315 logs. All logs at this landing were not burned. The plain
tiff's estimate is that 30,000 logs were destroyed. The de
fendant’s timber cruisers estimate that the total loss by fire on 
this landing was 525,000 feet, or 10.500 logs. The plaintiff has, 
however, furnished a piece of evidence which 1 accept as more 
reliable than estimates made by any of the witnesses at the trial.
On December 31, 1910, the plaintiff made returns over his own 
signature to the Crown timber agent of the number of logs of the 
cut of 1909-10 on both berths which were burned in the May 
preceding. The return for 974 gives us burned 48,502, and for 
1597, 14,885, or a total of 03,387. These returns were prepared 
about seven months after the fire, and are verified by the plaintiff’s 
affidavit. The plaintiff was in a much better position then to 
form a correct judgment as to the amount of his loss than lie 
is now. 1 therefore accept these returns as stating correctly the 
number of logs destroyed. To this number the 5,000 burned on



48 Dominion Law Ri torts. 123 D.L.R.

MAN.

K. It.

Nortiikrn 
R. Co.

Mathers, C.J.

landing No. <>, whicli were cut in 1908-9 and tlicrcforc not includvd 
in the return, and the total is 08.387 logs. 1 therefore find that 
the total ier of logs burned was 08.387.

In ion to the logs there were building and outfit
destroyed, the value of which I fix at SI.00(1.

On May 23, 1910. the defendant's section-foreman, Hawkins, 
while working at a point about a mile west of the section-house, 
observed a fire on the right-of-way of the railway on the south 
side of the track. He says a gravel train " " <1 by a locomotive
had just passed, that there was no fire before the train passed, 
and there was a fire immediately afterwards. When he first saw 
the fire he was six or seven telegraph posts (of which there are 32 
to the mile) distant from it. Hawkins, with two assistants, went 
at once by hand-car to the fire. It had then burned about twelve 
feet. They endeavoured to put it out, but did not succeed. The 
wind was from the north, and the fire burned due south on berth 
974. They fought it until six o’clock that evening. It was then 
half a mile si track, and although it had to a considerable
extent subsided it was not extinguished. The conclusion seems 
to me irresistible that the fire which Hawkins saw was started by 
sparks emitted from the defendant’s * ve attached to the
gravel train spoken of by him. There was no other visible cause. 
The season was very dry. At the point where the fire started the 
locomotive was going up-grade, hauling a gravel train. It is 
common knowledge that under such circumstances a locomotive 
will emit sparks. All these facts justify the inference that spark- 
emitted from that locomotive caused the fire: Farquhartton v. 
C.P.R., 3 D.L.R. 258; Kerr v. C.P.R., 12 D.L.K. 425, 49 Can. 
S.C.R. 34, 14 D.L.R. 840, 10 D.L.R. 191. Hawkins places the 
time about two o’clock in the afternoon. According to the de
fendant’s records no train passed (Ireenbush about that time. 
The train which, according to the defendant's records, passed 
through (ireenbush closest to two o’clock on May 23 was a gravel 
train with locomotive No. 139. Hawkins’ evidence was taken on 
commission on November 22, 1912, two years and a half after the 
event. He might very well be mistaken as to the hour when the 
train passed and he first observed the fire, but he could not be 
mistaken as to the fact that there was no fire before the train 
passed and there was one immediately afterwards. On May 20,
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three days later, a fire was observed to be burning south of the 
section-house. There was a high south-west wind, and in a short 
time it was burning fiercely. It crossed the track to the north 
and swept over the whole of berth 974 to the north of the track 
and a considerable portion of 1597. It was this fire which con
sumed the logs and other property for which the plaintiff sues. 1 
find as a fact that the fire started on the right-of-way by the de
fendant's locomotive, ami which burned about half a mile south 
on that day, burned slowly eastward on the 24th and 25th, and 
on th<‘ 26th, fanned by the south-west wind then prevailing, 
travelled north, crossed the railway track in the vicinity of the 
section-house, and did the damage complained of.

The section-foreman did not notify the plaintiff's workmen 
of the fire which started on May 23, and they had no knowledge 
of its existence until the 20th, when it was beyond control.

The defendant, in addition to several other defences, pleads 
not guilty by statute, citing sec. 298 of the Railway Act. That 
section simplifies the plaintiff’s proof in an action of this kind. 
All he is required to do is to prove that his property was damaged 
by a fire started by a locomotive used by the defendant. Having 
done that the statute entitles him to a judgment for the full amount 
of his damages. If, however, it is shewn that the defendant ‘‘used 
modern and efficient appliances and has not otherwise been guilty 
of negligence,” plaintiff can only recover $5,000, no matter how 
great his damages have been. The statute casts upon the com
pany the onus of shewing that modern and efficient appliances 
were used, and the first question is: has it discharged that onus? 
The plaintiff’s evidence pointed to locomotive 139 as the one which 
started the tin» on May 23. The evidence shews that this par
ticular locomotive was in the shops on May 5,1910, and was found 
to Ik* “O.K." It was not in again until May 31, 1910. The 
entry on that day is, “new netting door put in." This netting 
door is part of the spark-arresting apparatus. The obvious 
inference is that the netting-door was found to be defective and 
was replaced by a new one. The defendant’s boiler inspector 
attempted to get rid of this inference by stating that lie had taken 
out the door to permit a workman to enter for the purpose of fixing 
some steam-pipes, and when he went to put it on again he found 
it damaged by something having fallen on it after it had been

MAN.

K. R.

XOHTIIKKN
K. Co.

Mat In r*. r.J.

4—2.1 IM..K.



50 Dominion Law R worts. |23 D.L.R

MAN.

k. n.

Dutton

Kobthibn 
R. Co.

Mathers, O.J.

taken out. For this reason, lie says, he put on a new door. 
He does not say what fell upon the door to damage it: and, more
over, it is very singular that although, according to this witness, 
the steam-pipes alone were defective and required repair, the 
record says nothing about repairs to steam-pipes, but mentions 
only the new netting-door. 1 cannot accept the evidence of this 
witness as satisfactorily accounting for the putting on of a new 
netting-door. I believe the true explanation to be that the old 
door was found to he defective and that is why the new door was 
put in. I find, therefore, that the defendants have failed to shew 
that they used efficient appliances to prevent the emission of 
sparks.

Then, was the defendant company guilty of any other negli
gence? The evidence discloses that the right-of-way across the 
timber berth No. 974 was covered with dead, dry grass, weeds, 
and other unnecessary combustible matter. No attempt was 
made by the company to comply with sec. 297 of the Railway 
Act, which requires it to “at all times maintain and keep its 
right-of-way.” free “from such matter.” The evidence proves 
beyond question that the defendant had neglected this statutory 
duty. The fire originated in the combustible material which the 
company unlawfully allowed to accumulate on its right-of-way. 
Before the enactment of sec. 298 it was held to he common law 
negligence for a railway company to permit combustible material 
to remain on its right-of-way : Flannigan v. 17 O.R. li:
Rainville v. U.T.R., 25 A.R. (Ont.) 242, 1 Can. Ry. Cas. 113. 
Under a general statute very similarly worded the same was held 
in Schwartz v. Halifax tV S.W. II. Co., 11 D.L.R. 790, 15 Can. 
Ry. Cas. 180, 47 Can. S.C.R. 590. That noncompliance with 
the requirements of sec. 297 is negligence on the part of the com
pany was held by the Privy Council in Hlac v. lied Mountain li. 
Co., 11909] A.C. 301. 9 Can. Ry. Cas. 140. This issue must also 
be found against the company.

The defendant company denies the plaintiff’s ownership of 
the logs burned and therefore his right to recover damages for 
their destruction. It is pointed out that the several licenses to 
cut timber on berth 974 were issued in the name of Shaw Brothers, 
and that although the timber dues and ground rent were paid to 
the Government by the plaintiff the receipts therefor were issue,|
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in thv name of Shaw Brothers, the licensees. It is further pointed 
out that a license cannot he assigned without the consent of the 
Minister of the Interior, ami that no such consent was ever 
obtained. The last license issued for this berth expired on 
April 30, 1910, and the fire occurred on May 20, 1910. The 
license vested in Shaw Brothers, subject to the performance of the 
conditions named therein, the right of property in the timber upon 
this berth, and gave them the right to take and keep exclusive 
possession of tin* land during its continuance. Shaw Brothers 
sold the timber to the plaintiff and gave him the right to enter 
and take it. All the conditions mentioned in the lfeense, and the 
regulations of the department, were complied with. Although 
no assignment of the license had been made to the plaintiff, the 
officers of the Dispart ment of the Interior wore well aware that 
the lumbering operations upon this berth were being curried on 
by him for his own benefit. The defendants rely upon lionth v. 
McIntyre, 31 (\1\ 183, as shewing that the plaintiff has no title. 
In that case Booth, the licensee, had, as here, sold to one W hite 
the right to take the timber, but the transfer to White was not 
proved. The action was for cutting ami taking the standing 
timber, ami the Court held that Booth had a title to maintain the 
action. It does not decide that W hite might not have maintained 
an action against McIntyre for taking logs which he had cut and 
skidded under his agreement with Booth, and therefore it is not 
in point. Shaw Brothers had a right to sell the logs to the plain
tiff. It can make no difference that by the terms of the sale the 
plaintiff was to do the lumbering. It may be that an action pf 
trespass for injury to the standing timber could be brought by 
Shaw Brothers, the licensees, alone, but the logs when cut I ecume 
the personal property of the plaintiff, and for their destruction he 
has a right to maintain an action.

As to berth No. 1597, it is objected that the license period began 
on May 1, 1910, and the logs claimed for were cut on this berth 
before tl'at date, i.e., from February 9. 1910, to April 30, 1910. 
According to the Crown timber office regulations every license 
shall expire» on April 30 next after it was grant 1. The plaintiff 
bought berth 1597 on February 9, 1910, and for the broken period 
between that date and April 30 the Crown timber agent accepted 
ground rent with the knowledge and intention that the plaintiff 
should go into possession aftd commence cutting.
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The plaintiff was at the time of tin* fire lawfully in possession 
of the logs burned, as owner. It is true the license for 074 had 
not been renewed at the time of the fire, hut the ground rent had 
been paid for the year ending April 30, 1011. The plaintiff was 
in occupation of the lierth and in actual possession of the destroyed 
logs with the consent of tin- licensee and with the knowledge of 
the officers of the Department of the Interior. The mills and 
machinery erected on the limit were the proj>erty of the plaintiff, 
and they were being occupied and operated exclusively by his 
servants. Possession, in itself, as I understand, the law, gives 
him a sufficient title as against a wrongdoer. In Jeffries v. 
Great Western /»’. Co., "> Kl. iV HI. *02, Lord Campbell said:

I am of opinion that the law is that a person possessed of goods as his 
property has a good title as against every stranger and that one who takes 
them from him having no title in himself is a wrong doer and eannot defend 
himself by shewing that there was title in some third person, for as against 
a wrong doer possession is title.

In The Wink field, (1902) P. 42, the Master of the Rolls said:—
It is not o|k*ii to the defendant being a wrong d<ier to inquire into the 

nature or limitations of the possessor’s right and unless it is competent for 
him to do so the question of his relation to, or liability towards the true 
owner eannot come into diseussion at all and therefore as between those 
two parties full damages have to be paid without any further inquiry.

Both of these quotations were cited with approval in Glenu'ood 
Lumber Co. v. Phillip»t |1904J AX’, at 410. The only party who 
could dispute the plaintiff’s title to the logs burned is the Crown. 
The defendant cannot set up the jus tertii as a defence.

The defendant further contends, as to the logs cut on 1">97, 
that as these logs wore brought on to and piled on 974 and were 
there burned the defendants are not liable. In support of this 
objection counsel relies upon Fraser v. Fere Marquette, IK O.L.R. 
f>89, 9 Can. Ky. Cas. 308. There it was held that marsh hay cut 
and baled at a distance from the railway and then brought and 
piled on the property of another person a siding of the
defendants to await shipment did not come within 4ho term 
“crops" as used in the statute as it then stood. Since then the 
section has been amended by substituting the words “any pro|>- 
erty" for “crops, etc." 1 think this objection also fails.

The next question raised by the defendants is as to the effect 
of the siding agreement lief ore referred to. This agreement is 
dated May 1, 1909, and is executed by the defendants as parties

8
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of the first part an<l by the plaintiff as party of the second part. 
The essential parts of the agreement are as follows:

Whereas the party of the second part is mentioned in a lumber buxine** 
situate at Creenbush in the Province of Saskatchewan, and near the railway 
of the company and desires to have a railway siding built eonneeting mid 
premise» with the said railway on the terms hereinafter mentioned, which 
the railway company has agreed to:

Now therefore, it is hereby mutually agreed between the said parties 
as follows:

1. The railway company covenants and agrees that the party of the 
second part may construct a siding eonneeting with the said railway as 
shewn on plan hereunto annexed, etc.

The annexed plan shews n spur track connecting at a point 
on the railway, roughly speaking, about 900 feet east of the bridge 
over the Greenwood River, and running south-west a distance 

3.000 feet to a point near the river. This is the point 
at which the plaintiff's mills were located.

Clause (i of the siding agreement is as follows:
That the railway company shall not be responsible for any 

damage or injury to the said siding or to the buildings, fence* or 
other properly whatsoever of the party of the second part, or of 
any other person or persons whomsoever in or upon the said holdings 
and premises, by fire or spark communicated from any locomotive or 
car of the railway company, or by any other cause, or for any other 
injury which may be done to such buildings, fences, property or siding by 
any locomotive, car or train of the railway company, or for any loss of 
the contents of any car which may have been placed on the said aiding for 
the party of the second part, whether such damage, injury or loss he caused 
by defects in the plant or machinery of the railway company, or by the negli
gence or default of its agent or employees or otherwise howsoever: and the 
party of the second part will hold the railway company harmless against 
all < of any person or persons whomsoever lor damages or injuries to 
or loss of any car or property which may he in or upon the said siding, build
ings or premises; the assumption by the party of the second part of the risk 
of such damage or loss and of the same being caused by defects in the plant 
or machinery of the railway company or by the fault or negligence of its 
agents or s. is one of tin* considerations for the execution by the
railway company of this agreement, and such execution would not have 
taken place without such assumption. The party of the second part will 
indemnify the railway company from all loss of or injury to any of its 
property or the contents of any of its cars while in or upon any portion of 
the said siding, buildings and premises, caused otherwise than by the 
negligence of the railway company, its agents or employees. The party 
of the second part will compensate the railway company for all loss or 
damage caused to it or its plant or rolling stock by any default of the party 
of the second part in the performance of any of the conditions contained in 
this agreement.

The contention of the defendant company is that, even if the
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The railway line intersects lierth t»74 al>out 21 ■> miles from the 
southern end. About half way across the lierth, or 1 * -j miles 
from each side, the plaintiff’s mills were located, a short distance 
south of the railway. The agreement recites that the plaintiff is 
interested in “a lumber business situate at Grcenbush in the 
Province1 of Saskatchewan and near the railway of tin* company, 
and desires to have a railway siding connecting mid premises 
with the said railway." The “premises” which it is desired to 
connect with the railway is a lumber business situate at (Jreenbush 
near the railway. The plaintiff owned the mills, but lie did not 
own the timber berth crossed by the railway. The title to the 
berth was in Shaw Brothers. The plaintiff’s only right as against 
them was to cut and take the timber for his own lienefit. When 
the trees were severed they became his property, but not before. 
Manifestly the “premises” here referred to consists of the plain
tiff’s mills and their immediate surroundings, because, apart from 
the cut logs, the plaintiff had title to nothing else. When the 
agreement speaks of “connecting said premises with the said 
railway,” it could not have been in the contemplation of the 
parties that the portion of the timber berth to the north of tin- 
railway on the- side remote from the mills was included in the term 
premises. Further, the premises referred to are described as “<//” 
Grcenbush “near” the railway. The use of these terms is in
consistent with an intention to include the whole timber berth 
within the purview of the term “premises” as used.

Clause No. (> provides that the company 
shall mil be responsible for any (lamage or injury to the said siding, or to 
the buildings, fences or other property whatsoever of tin- party of the 
second part ... in or upon the said buildings and premises by fire or 
sparks com muni en ted from any locomotive or ear of the railway company, 
or by any other cause, etc.

The company is not to be responsible for damage by fire: 
(1) to the siding; (2) to the buildings; (3) to the fences; (4) to 
any other property whatsoever in or upon the “said buildings and 
premises.” The terms “other property whatsoever” is no doubt 
wide enough to include the logs and camp outfit destroyed. But
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the destroyed property was not “in or upon the said buildings and MAN. 
premises,” and consequently the agreement does not, as I construe K. B. 
it, exempt the company from responsibility for its loss. Di nos

The further objections raised that the property destroyed, Can am an
having been in the 1’rovii e of Saskatchewan, out of the jurisdie- Nohtiikkn 
tion of this Court, this ( 'ourt has no power to entertain this action. (
The action here is for the neglig<‘iit destruction by lire of the Wither*,cu. 
plaintiff’s property. Such a cause of action is transitory and may
lie maintained anywhere: linn ton v. 21) (hit. 57: Ti/tlcr
v. C.PM., 2(1 A.It. (Ont.) 4(17.

It is lastly objected that the plaintiff was guilty of contributory 
negligence. The negligence charged against the plaintiff is that 
he did not dispose of the tree-tops and branches in such a way as 
to prevent as far as possible the danger of lire. The license 
requires the licensee to do this “in accordance with the directions 
of the proper officers of the Department of the Interior.” The 
evidence does not disclose that any directions were given by any 
officer of the Department of the Interior as to the disposition to 
be made of “the tree-tops, branches and other debris of the 
lumbering operations." As a fact, the tree-tops and branches 
were not destroyed by the plaintiff, but were left on the ground. 
There is no evidence upon which 1 could find that the plaintiffs 
method of dealing with the debris of hi- lumbering operations 
was not in accordance with the directions of tin officers of the 
Department of the Interior. It is not possible, therefore, to hold 
that the plaintiff was negligent in leaving these tops where he 
did leave them. The cases cited in MacMurchy A Denison's 
Railway Acts, at 41)8, seem to shew that permitting inflammable 
material to lie close to the railway is not evidence of contributory 
negligence.

I am of opinion that the plaintiff is entitled to a verdict for 
all the damage he has sustained by the fire. As previously stated. 
I think the plaintiff should, in the absence of satisfactory evidence 
of mistake, be held to the statement made in his sworn return to 
the Crown timber agent in December, 11)10, of the number of logs 
destroyed by the fire. The evidence given at the trial would, in 
the absence of these statements, have convinced one that the 
number of logs destroyed were greater than there given. I have, 
however, heard no evidence which convinces me that the plaintiff
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marie any mistake whvn compiling these returns, ami the prob
abilities are that these returns marie seven months after the 
event were more correct than the recollections of the witnesses 
sinking five years afterwarris. I find, therefore, that the numlier 
of logs of the cut of HNMI-10 on liertli 974 destroyed by the fire 
wen1 48,002. Of those cut on 1.197 during the same period there 
were 14,880 destroyed. In addition there were destroyed at 
landing No. ti of the cut of l'.M)8-9, ô,(HKt logs, making a total of 
118,387 logs destroyed.

The result of the plaintiff's o|>e rat ions shews that I.(MM) feet 
of IuiiiIht was obtained from every 21.fi logs. The defendant's 
estimate of the numlter of logs, required to produce 1.00(1 feet 
was slightly more favourable to the plaintiff. Accepting tla- 
plaint iff's figures as correct, the (18,387 logs would have produced 
3,101,431 feet of IuiiiIht. The value of this lumlier on the landings 
was $13.04 per thousand feet. According to the plaintif) evi
dence 10,000 of the logs destroyed were on skidways in the bush. 
The cost of delivering those logs on the landings was placed at $1 
per thousand feet. These 10,000 logs contained 480,111 feet of 
lumlier.

The .*>,000 logs of the cut of 1908-0 were not as valuable as the 
other logs, having l>nnn to some extent damaged by worms. I 
estimate the value of the lum!>er from these logs at $10 per thou
sand feet.

The plaintiff's loss I find to he as follows: 2,443,842 feet of 
lumlier worth $13.04 per M., 18fi,lll feet of lumlier worth $12.01 
per M., 231,181 feet (.*>,000 lugs) of lumber worth 810 per M. 
This totals an a nount slightly in excess of $40,000, to which must 
Ihi added $1,000 for camp outfit, making a total of $41,000.

There will In* a verdict for the plaintiff for $41.000 and costs 
of suit. The action was of unusual importance and difficulty, 
and 1 therefore direct that costs ought to be taxed without regard 
to the statutory limit of 83(H). Then1 will also l>e a fiat for costs 
of examination for discovery.

Jmlyinnit for plaintiff.
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POWELL v. CROW S NEST PASS COAL CO. B. C.

Itrilinh Columbia Nuprvmr i'uurt. Manhunt hi, ./. .hihi 12, 1915. s. (

1. ManTKK A Nil NKHVAXT I j$ V—540 )—WoHKMKX's ('OMI‘KXNATION SKKIOVN
NMII.M T OK WKRVAXT—AU K!! VOX III CT.

Sir. 2 (<• ) uf tin* Workmen's Coni|N*nHatioii Art iIM'.i refers In tin* 
oxciuptioii from liability through an injury to a workman attributable 
to Ins serious negled at tin* time of tin- avviib'iit. ami dues not apply 
to iln> after comlm-t of tin* injured in his nvelirt to treat the injuries 
■list aimai.

2. MAHTKM A Nil NKHVAXT I § V- 540 I—WoKKMKNN ( OMI’KN NATION Ix.llUV
IN) KYK—AouKAVATION — I.NJl KKIl'.S NKUl.KC'T To TKKAT.

The neglect of an injured servant to treat an injury to bis eye does 
not tilled the liability of the employer, unless it Inis aggravated the 
injury ho, that the condition of the injured is no longer due to the 
injury caused by the accident, hut arises from the neglect or unreason 
able conduct of the injured.

5. ManTKK V XI» HKKX ANT l # V—5401—WoKKMKX’s < oil I't X NATION -KlNII 
I NON OK ARIIITKATOH KkVIKW.

The Workmen's t'onipensation Act lll.C.) unlx enables the arbitra 
tor to state a case for a decision on a i|Uestion of law. and where the 
arbitrator limls only upon the facts his lindings are not open to review, 
unless there is no evidence to support them.

| I mist mini \. SI. h mu'ne, 15 II.< .1». 386; t'lnjiinun \. fine a. 11901J 
I K.II. 25. refcrml to. |

Statki» chnv miller the Workmen m ( 'ompeiiHation A et. smtement

S. S. Tiii/lor, K.C., for appliennt.
IV. S. Lam, for respoinlent.

MaviminAM>, *1.: This is a special ease «I for ileei- M«nt.mat<i i.
sion 11\ 11 is Honour .1 u«lge Thompson, acting as an arbitrator 
Ululer the Workmen's Compensation Act. It appears that 
Frank Powell, the applicant, in the course of his employment 
with the respondent company was injured by a piece of coal 
striking him in the eye. lie was treated for his injury by the 
doctor i by the I’nion to attend on workmen employed
by such company. The doctor treated him for three days at his 
office, though the applicant says that there were only two visits 
for that purpose. I’ll is contradiction is immaterial however.
The fact is that either from the second or third day the appli 
cant did not attend at the doctor’s office until the ninth day after 
the accident. In the meantime the cornea of the eye had be
come so diseased that the eyesight could not be saved, so that the 
applicant has permanently lost the use of one eye. and is in 
danger of losing the sight of the other, lie is quite unable to
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work. The respondent company paid vompviiHution for a time 
and then ceased paying some eight months after the a evident, 
taking the ground that their liability hail ceased. The arbitra
tor found that the accident arose out of or in the course of the 
applicant's employment and was not caused by his serious and 
wilful misconduct, or serious neglect. Assuming that, in any 
event, the injury would have incapacitated the applicant from 
work for more than two weeks, then the respondents became 
liable to pay compensation under the Act oil account of the 
accident. The question is to what extent did such liability exist. 
Had the liability terminated at the time when the respondents 
objected to make payment of further compensation ! Counsel 
for the respondents admitted in his argument that the onus 
rested upon the employer of shewing such a break in the chain 
of causation as would relieve the employer from further liability. 
The doctor was engaged by the applicant and not by the re
spondents. It is found that lie believed that the applicant would 
come to his office for treatment while the applicant, on the con
trary, believed that the doctor would attend at the applicant's 
house. Then there is the finding of the arbitrator that “had 
the treatment continued the eye would, in a short time, have 
healed, and the applicant been able to resume his work,” 
also, “that the man's present condition is owing to the non
treatment of tin v\e iiur.ng the six days when lie did not visit 
the doctor.” There is the further finding that the mistake 
which resulted in non-treatment arose out of a misunderstand
ing between the doctor ami the applicant and the applicant was 
guilty of “serious neglect in not attending upon the doctor at 
his office.” The questions then submitted are as follows:—

(<i) Am 1 right in applying tin- provisions of the Act a* to serious 
neglect to the nfter-ooni I net of the applicant?

With reference to this question I do not think that the words 
“serious neglect” in sub-sec. («•). sec. 2 of the Act apply to the 
after conduct of an applicant. They refer to the exemption 
from liability through an injury to a workman attributable to 
his serious neglect at the time of the accident, so this question 
should be answered in the negative.

The other questions submitted are :
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I h ) |s tln«re any «>vto support my limling* tlmt tin* applioant'rt B. C.
present n uni it ion is owing to tin- non-treatment during tin- six days when "* ~
the doctor did not attend U|miii him? __

(r) Is tln-re any evidence to support my lindings that the applicant was 1‘owELL 
guilty of serious neglect as to the treatment of his eye? r.

... . Crow's N'khtWit vit this inattvi' first vumv before me as a stated vase, it pASS
was agreed by both counsel engaged that the <|uestions then 1 0X1 ' ° 
submitted did not fully cover the points that were apparently Mam-nnid,j. 
intended to be dealt with. The stated ease as submitted was 
consequently referred back to the arbitrator with certain direc
tions as to supplementing his findings. These directions have 
not been fully complied with ; but 1 think it better to deal with 
this important and long delayed matter on the material now 
before me.

The applicant had come for treatment to tin- doctor's oflice 
and with such a delicate organ as the eye one cannot assume 
that he would not be greatly concerned as to its condition and 
means to be taken for its cure. The arbitrator has found, how
ever. that lie misunderstood the doctor's directions; that there 
was a mutual misunderstanding, resulting in non-treatment for 
tin- period mentioned. If such non treatment caused the de
plorable loss of the eye. then the neglect on the part of the appli
cant to attend the doctor was serious. Subject to this qualifica
tion. I think there was evidence to support the finding of the 
arbitrator in question (<•) and it should be answered in the 
affirmative. Such action or neglect of the applicant does not 
affect the liability of the employer unless it has aggravated tin- 
injury so that the condition of the applicant is no longer due 
to the injury caused by the accident, but arises from such neg
lect or unreasonable conduct on his part. Even if the arbitra
tor had found that the chain of causation from the accident was 
broken by neglect of the doctor, 1 do not think this would affect 
the question. The employer is not responsible for the actions 
of tin- doctor engaged by the workman : Yi<h II malar Toirinfi 
Co. v. Haitian* ,r> H.W.f '. ( 'oses. 142 at 142. t’o/.eiis-l lardy.
MR.;—

In this case we lmve In-ell asked by Mr. Owen to «ay not only I lint tin- 
employer is liable in tin- words of tin- act for personal injury by aec-iileiit. 
arising out of ami in tie- course of the employment, but that In- is an in 
Mirer of tin- medical man. tin- chemist. ami the nurse who attemleil tin-
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mail, ami i* liable in tin- event nf any of them Iwing guilty of groan negli
gence. which groan negligence might In* fourni an a fact to In* the real 
cause of the «linahility at the time the matter came before the County 
Court •Imlge.

it thus follows that thv answer to question (/>) determines 
whether the finding referred to in question (<*) has any hearing 
upon the respondent's liahlity. To put it shortly—if the appli
cant would, as a result of the accident, have lost his eyesight.
even though treated during the interval, then it is immaterial 
whether the applicant was neglectful or unreasonable, or not. 
As in Ilum1nr v. Itarclay, supra, the issue here is as to whether 
the applicant’s present condition was due to the original acci
dent or to his subsequent negligence, or that of the doctor. 
Thi' onus of shewing that the subsequent neglect brought about 
such condition rests upon the respondents.

There was hii accident, and it is for the employer* to shew that some
thing has happened, the result of which is that the loss of the linger is 
not due to the accident. The burden is upon the employers to break the 
chain of causation. In a case like this it seems to me that it is impos 
silde for this Court to say there was not evidence iqmii which the learned 
County Court Judge was entitled to say that the burden of proof was not 
discharged, that the original liability arising from the accident remained 
upon the employers, and that the workman was therefore entitled to coin 
pensât ion.

Cozens-I lardy, M.R., in Marshall \. Oritnl Sham Xav. ('a.,
11910] 1 K It. 79. nt 83. Fletcher Moulton, L.J.R.C., at p. Hf>

I was not throwing any doubt on its lieing necessary to shew that the 
continued incapacity was due to this unreasonableness. That wa-s taken 
for granted throughout our judgments. All that I was pointing ont was 
that the reasonableness is not the abstract reasonableness of the opera 
tion. but the reasonableness of the conduct of the man. For these reasons 
I am of opinion that this case is completely covered by authority. Primé 
farir the accident was the cause of the loss of the linger. If the owners 
could have shewn that the loss of the linger was not due t ■ the accident, 
but was due to the unreasonableness of the man in refusing to submit to 
the o|M>ratiun—a refusal found to lie unreasonable—they would have 
succeeded, but they have failed to prove that.

Here the arbitrator has found that the present condition of 
the applicant is owing to the non-treatment of the eye. If such 
finding be sustained, then the onus east upon the respondents 
has been discharged and it is freed from further liability. This 
is a question of fact. Under the English Act the Court can deal
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with questions of fact and also mixed questions of law and fact. 
It is clear that where the arbitrator finds only upon the facts 
his finding is not open to review, unless there was no evidence 
to support such finding: Fcryuson v. (Iran, [1901J 1 K.B. 25. 
The British Columbia Act only enables the arbitrator to state 
a ease for a decision on a question of law, so the matter must be 
considered in the light of the distinction between the two acts. 
The arbitrator not only finds the facts but also the proper n- 
ferences to be drawn therefrom: Armstrong v. St. Kuytnr, 1)1 
B.C.R. 385. It is necessary for the applicant to shew that the 
finding in this question was wrong as a matter of law; in other 
words, that the arbitrator, without any facts or proper infer
ences from fully established facts, found that the non-treat ment 
of the eye brought about its destruction. My attention has been 
drawn to certain portions of the evidence in support of the con
tention that such a result occurred. I will not deal fully with 
such evidence but only that portion of the doctor's which seems 
most pertinent. After referring to the treatment during the 
first visit of the applicant and the instructions given for bath
ing and other applications, he then speaks of the condition of 
the eye at the time of the second visit :

<,>. Did liv come hilvk ? A. Ye#. In* came hack and the ulcer looked dc 
citlcdly tatter and I wan very much pleased with it.

</. Did you treat it the next day? A. Yes. I applied the iodinn next 
•lay. Did not have to curette. On t.:e third flay it was healing rtuudly 
Inoking a# if it would Ik- nearly healed in two fir three more day#.

The doctor then stated that lie was quite positive that lie told 
the applicant as to coming back the next day. The misunder
standing. already referred to. occurred, so that the treatment 
deemed necessary by the doctor did not continue. The follow
ing appears:—

Q. What wa* your opinion, doctor, on the third flay a* to the nature 
of hi# injury, its prohuhle duration. A. I was very pleased indeed, because 
if there is fine thing I do dread it is spreading tint of the cornea. If it 
keeps on spreading you ennnot get hold of it.

He then referred to the lapse of time ami that the applicant 
did not come to his office for about a week. He then found that 
he had an abscess in the cornea and if it healed he would never 
have sight in that eye again, lie found fault with the appli-
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cant who could not apeak English, and directed his conversation 
to the secretary of the Union (Burrell) who was present, and 
sa id :—

It is a terrible tiling, that man lias lost his eyesight, ami it seemed to 
me an awful thing lieeause so un necessary.

These words are stated as they appear in the evidence, hut 
it is to he noted that the latter portion could he treated mon
os a statement of the doctor then being made to the arbitrator 
than as something lie had mentioned to Burrell. The evidence 
shews that the applicant was admitted to the hospital hut all 
efforts to save the eye proved fruitless. Bearing in mind that 
the onus rested upon the respondents of satisfying the arbitrator 
that the non-treatment had the effect indicated. 1 might have 
come to a different conclusion. He was. however, the tribunal 
appointed to decide the matter. Applying even the test in
variably adopted with respect to juries I cannot say that his 
finding was wrong in the sense that as a reasonable man he 
should have decided otherwise. In considering an arbitrator’s 
finding Lord Lorehurn, in Lendrum v. A nr Steam Shipping Co., 
11!M4 | 84 L.I.IVr. 1. said:—

WIivii tin* question is whether nr not an arbitrator ns a reasonable man 
roiihl arrive nt n particular conclusion. I liml that in some instances 
Courts have held that he could not. while some of the Judges have actually 
agreed to the conclusion ... I shall always be slow to say that no 
reasonable person could think dilièrently from myself.

Under these circumstances I do not think the tinding of the 
arbitrator should be disturbed and question (b) should be 
answered in the affirmative. The respondents are entitled to 
their costs. Cane dismissed.

BIG VALLEY COLLIERIES v. MacKINNON.

Alberta Supreme Court. U y mima», J. 1m gust 10, 11)15.

1. Minks and minerals (§11 A—28)— Forfeit!re ok coai. lease—In
valid NOTICE—In ACC CRATE DATE.

Forfeitures are regarded with disfavour by the Courts and their 
upholding will Is* avoided even for trilling reasons: therefore an in
accuracy in the reference to the date of a lease is sufficient to invali
date the notice of forfeiture.

Statement Application for a declaration of forfeiture.
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O. M. liijfi/ar, K.('., for appellant. 
S. /V. Holton, for respondent.

ALTA

IIyndman, ,1. : I have come to the conclusion that this appli- l*'o Vai.hy
. . .. . , , . . , i’OLLIRBIKN

cation ought to he dismissed on the ground that the notice of
May 27. 15115. is not sufficient to effect a forfeiture. The autli- MacKinnon.
oriticN seem to he to the effect that the Courts do not look with iivmimen. j.
favour upon forfeitures and will take advantage of even trifling
reasons to avoid upholding them.

In this case there are several errors in the notice referred to. 
namely: (1) The date of the lease is stated to he January 11,
1915, whereas it should have been January 8, 1915. (2) Tin-
names of the parties to the lease arc stated to he between Big 
Valley Collieries Ltd. and Hugh ( 1. MacKinnon and Consumera’ 
Co-operative Coal Co. Ltd., instead of between Big Valley Col
lieries Ltd. and Hugh < 1. MacKinnon. I J) The notice claims 
payment for royalty from January 11. to the end of April, 
whereas, under the provisions of the lease, the royalties are pay
able on the loth day of each month, not at the end of each 
month. The lease further goes on to state that the “Big Valley 
Coal Co. Ltd.*' will, at the expiration of one calendar month, 
etc., determine this demise of the property described in the 
above-mentioned least*, the “Big Valley Coal Co. Ltd.” evid
ently being intended to refer to Big Valley Collieries Ltd.

In Johnson v. LijUUs Iron Atjeney ( 1877), ô Ch.l). (187,
James. L.J., at 094, says:—

It was tlit* established mli* nf tin* Court of Chancery ami of the Courts 
of Common Law that no forfeiture of prn|M*rty could In- made unless every 
condition precedent had liven strictly and literally complied with. A verx 
little inaccuracy is as fatal as the greatest.

Here the notice is inaccurate. It is therefore bad, and tin- 
forfeiture is invalid. This case is stated as being the law by 
Sterling, J.. in Jackson v. Xorthampton Street Tramway*
(1887), 55 L.T. 91, in which he says :—

As I read the law in Johnson \. I. if Him Iron I i/ciifi/. in order that the 
notice may lie made tin- basis of a forfeiture it is necessary that every 
condition required by the statute or contract should be strictly complied 
with. That was a case of the forfeiture of shares under the Companies 
Art. 1802, and in that case, as in this, the notice claimed too much.

And further on in the judgment he says:
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Well then, if in order to produce a forfeiture every condition must be 
strictly ami literally complied with, the question I must put to myself is, 
is this notice an accurate notice. The question i* not whether the parties 
have understood or have misunderstood it. I have come to the conclusion 
that this notice is not accurate. I am. therefore, of opinion that it is not 
a notice which van In* relied on for a forfeiture.

In the caw- of final Wtxt L undue Co. v. Wilkins, 1 A.L.K, 
155, the notice of cancellation of the agreement for sale errone
ously stated it to he March 14. 1906, instead of March I-, 1906. 
There were other reasons why Iteek. .1.. decided against the valid
ity of the notice, but, on this particular point, he says, p. 161 :—

1 think. Uni. that the inaccuracy in the reference to the date of the 
agreement is siillicient to invalidate the notice.

On the authority, therefore, of the above eases 1 hold that 
the notice given by the Big Valley Collieries Ltd., dated May 
27. 1915, being inaccurate as above mentioned, is invalid. The 
application is therefore dismissed with costs.

Application dis in is si <1.

CAN NORTHERN EXPRESS CO v. TOWN OF ROSTHERN 
CAN. NORTHERN TELEGRAPH CO. v TOWN OF ROSTHERN.

Soxknlrhrinin Su ft nun Court. Ilnultain. I.amonl. ami Ur hay. .IJ.
.luiy Iff. 1» 15.

1. Tanks ( $ III II 150)—4 oummiation tax—IB sinks* t..x—Ninil.amity.
See. IS of the Corporation Taxation Act |Kaak.) prohibiting the 

imposition of any similar tax on mix company or eor|Niration pax ing 
the cor|Hiration tax. has no reference to an Assessment of a company 
for a business tax.

| hominion Hj/hi mm Co. \. City of Hiyina. 4 N.L.H. .'14: Ilominion 
F.rftn-HH Vo. v. (’ily of Itrawlon Jo Man. L.K. 804, referred to. |

2. Tanks (fill.I—105f—Kmiivkry hack—<kkb-abskshm k x i Muiik or
OBJECTION.

Where a municipality has the right under statute to iin|Mis(> a tax, 
and the person assessed in respect t liens if does not appeal against 
the i/uaulum of the assessment, lie ealimit in an action to recover the 
taxes which he was com|»clhsl to pay. Is- heard to say that he was 
over-assessed.

•1. Tanks i| III 112 i:t.'li—Ahmknnxikxt ami vai.cation—Exi'kkss and
TKI.KI’IIOX K VOMCA N IKS— Fl X A Ml Al. INSTITl 11ONS,

Neither an express nor a telegraph company can Is* classed as "a 
bank, loan company or linnneial institution” within the meaning of 
see. .102 (21 of the Towns Act (Sask.i, providing the mode of their 
assessment for taxation.

Appeal by the plaintiff from the District Court Judge in 
an action for taxes.

•Statement
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,/. .V. Fish, K.C., for up|»«‘llaiilH.
//. 1*. Hit/1low, K.C., for respondent.

Thv judgment of tliv Court was delivered In

La Mont, J. :—This action wan brought In the appellants 
against the Town of Host hern for $219.34, being the amount of 
taxes paid by the appellants, under protest, in respect of the 
“business assessment tax" levied against the appellants in the 
years 1911, 1912, and 1913.

The appellants were doing business in the town in each of 
these years. Their respective businesses were carried on in the 
station building id' the Canadian Northern Railway Company, 
and the agent of the railway company was also the agent of and 
carried on the business of both appellant companies.

In the year 1911. the Telegraph Company was assessed for 
208 square feet of floor space at $8 per foot, making an assess
ment of $1,004. on which the taxes, including a penalty, 
amounted to $21.57. The assessment roll for 1912 shews an 
assessment against the Telegraph Company of $8,924 which, 
according to a business assessment bonk kept by the town, was 
made up by alloting 208 square it. to the telegraph business and 
120 square ft. to the express. Isitli at $8 per foot, and 1.200 
square ft. to freight at $5 per fcsit. The taxes on this assess
ment amounted to $142.29.

In 1911 and 1912 the Kx press Company was not assessed. 
In 1913 Isitli companies were assessed; the Telegraph Company 
for $700. being 50 square ft. at $15 per foot, and the Kx press 
Company for $1,500 lieing 100 square ft. at $15 per foot. Tin 
amount of taxes levied against the Telegraph Company in 1913 
was $13.50, and against the Kx press Company $27.

To the Kxpress Company's taxes were added the arrears 
which had. in 1911 and 1912. been levied against the Telegraph 
Company. This is clearly an error, these arrears should have 
been added to the Telegraph Company's taxes.

Neither of the appellant companies' ever appealed to the 
Court of Revision against the assessment made. The action was 
tried before the «fudge of the District Court, who gave judg
ment in favour of the appellants for $100.00; being the taxes
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levied against thv Telegraph Company in 1912. in respect of 
1,200 k<|Uurv feet allotted to itH freight huailicss. a* the IniHinetm 
of handling freight clearly belonged to the railway company 
which was not assessable.

In other respects he confirmed the taxes levied by the town, 
but without costs to either party. From that decision the appel
lants now appeal.

For the appellants it is contended that the imposition of the 
business tax is illegal, because: 1st. It is a similar tax to that 
imposed by the ( 'orpor.ition Taxation Act. and 2nd. Kven if it 
is not a similar tax. that, so far as the Telegraph Company is 
concerned, the only tax to which it is liable is a specific franchise 
tax. not a business tax.

(1) . See. IK of the Corporation Taxation Act remis as fol
lows :— »

IS. W livn1 a company or corporali '» pays tin* tax by this Act imposed 
im similar lax slmll In- imposed or eo| bided by any mmiii‘i|ialily in this 
province a ml no company made liable to taxation by thi* Ait nor any ot 
its agents shall require any license, authorization or permit of any muni 
cipality for doing business in the municipality or for establishing agencies 
therein.

For the reasons given by my brother Ncwlnnds in Dominion 
Ejrpri mm Co. v. Ci hi of Ktf/ina, 4 S.L.R. 44. and by the Manitoba 
Court of Appeal in Dominion Express Co. v. Cih/ of Hrnnilon, 
20 Man. L.R. 304, I am of the opinion the business tax imposed 
upon the appellants is not similar to the tax imposed by the 
Corporation Taxation Act.

(2) . See. 169, sub-see. 37 of the Towns Act reads as fol
lows: The council of every town may pass by-laws for:—

(37). tiranting any special franchise subject I i such regulations as 
the council may make and subject to the ratification of the by-law by two- 
thirds of the burgesses Voting thereon as hereinafter provided, hilt no sill'll 
spii'ial franchise shall In- granted for a longer period than ten years.

See. 302, sub-see. 4 provides that:—
(4 I. The owner of a specific franchise shall not Is» assessed in respect of 

business or income, bill in addition to and assessment on land shall lie 
assessed for the actual cost of the plant and apparatus less a reasonable 
deduction for depreciation.

In my opinion, the special franchise referred to in sub-see. 
(4) is a special franchise granted by the town, and has no refer-
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ence to rights ami privileges granted hv 1’arliament or tin- Legis
lature. The town had, therefore, the right to assess both appel
lant companies for the business tax. Whether the assessment 
should have been a joint or a separate assessment, or whether 
either company was assessed for too large a lloor space, we need 
not consider; if the appellants had any complaints in these re
spects they could have appealed against the assessment. Where 
the town has. under the Act. the right to impose the tax, which, 
in fact, it did impose, and tin- person assessed in respect thereof 

does not appeal against the quantum of the assessment, he can- 
not in an action to recover the taxes which he was compelled 
to pay. be heard to say that lie was over-assessed.

So far as the taxes imposed upon the Telegraph Co. in HM1 
and 1912 are concerned, in my opinion they were validly im
posed. The only objection that can now be raised to the taxes 
imposed in 191.'$ is that the town assessed both companies at $10 
per square ft.

Sec. .'1(12, sub-sec. 2 reads:—
Tin* mode uf RK«i>Hnin)( liu«inc**c* *lmll Im- as fallow*. The n**c**or shall 

li\ a rale |M*r *<|itar<‘ fool for the lloor *pucc ... of *ucli building or 
part thereof u*ed for bunitioss purpose* ami max lix a illiferent
rate for different vla**e* of Inisiness . . . such rate shall not exceed
#8 per square foot, exeept in ease of hank*, loan companies, ami other 
llnancial institution*, in which cases such rate shall not exceed $10 per 
square fool.

Neither of tin- appellant companion can be classed as “a 
bank, loan company or financial institution." and therefore the 
town had no authority to assess them at more than $8 per foot. 
Having fixed the floor space used by the appellants at f»0 and 

100 square ft. respectively, and they not having appealed against 
that allotment, it must stand; but. as the town had no statutory 
authority for imposing a rate against the appellants of more 

than $8 per square foot, the assessment in excess of that is illegal 

and cannot be supported, and the taxes paid in respect of such 

excess, which, as 1 figure it amounts to $18.90. should be re

turned to the appellants.

The appeal should, therefore, be allowed, and the judgment 

of the Court below varied by increasing the amount awarded to
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the appellants by the huih of $18.90. As. however, this point 
was not argued before us. no costs of appeal should be allowed.

For the appellants it was also contended that, as they had 
succeeded in the Court below, the learned trial Judge should 
have awarded them the costs of the action. Costs were refused 
to them because the only point upon which they succeeded was 
in respect of an assessment for freight business, which was 
clearly no concern of either of the appellants and which would 
have been struck out had they appealed to the Court of Revi
sion. As a matter of fact, they having been assessed for 1.200 
square ft. and not having appealed therefrom, I am of opinion 
that they might have been held liable for the taxes, for, as I have 
already pointed out. where the town has the right to make the 
assessment on which the taxes arc based, an over-assessment 
must be appealed against or the person assessed is liable for the 
taxes levied in respect thereof. As. however, the trial Judge 
relieved the appellants of these taxes, and there is no appeal 
against that finding by the town, it should stand; hut so far as 
the costs of the action are concerned, the trial Judge, in my 
opinion, exercised a wise discretion.

Judgment varied.

SPROULE v. ISMAN.

Sa skatchenn Supreme Court. \ eirlaiiils. Broini amt Elicooil,
July 15, 1916.

1. Contrac ts < g III c 1—215)—Validity—Biasing mind or purchaser— 
Corrupt act.

Aii agreement to pay a sum of money for loosing the miml of a 
prospective purchaser to accept the bargain is a corrupt act ami un
enforceable.

| Wyburtl v. Stanton. 4 Esp. 170; Harrington v. 1 irtoria Craving 
Dork Co.. .1 Q.B.U. 54», followed.]

Appeal from judgment for defendant.

P. II. Gordon, for appellant.
Vrooman, for respondent.

The judgment of the Court was delivered by 

Elwood, J. :—The appellant brings this action as assignee 
of one Dorset, hereinafter referred to.

The evidence shews that the defendant had, through a real
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estate dealer in Winnipeg, entered into an agreement with one 
Yandt for the sale to Yandt of the King’s Hotel at Red vers ; 
subject to the inspection of the hotel by Yandt. Yandt came 
to Red vers for the purpose of inspecting the hotel and the de
fendant introduced Dorset to Yandt. The latter was called as 
a witness on the part of the plaintiff, and, in the course of his 
evidence, stated that the defendant introduced Dorset to him as 
a lawyer at Redvers, who had been there a number of years ; 
said he asked Dorset about the hotel, if it had been doing good 
business, and Dorset said it was a good proposition and that 
I small had done well ; that he would not really have bought the 
hotel but for Dorset; that he took Dorset’s word for it; that he 
knew no one there, and that he was simply dealing with Dorset 
as a citizen of Redvers from whom he could gain information. 
The evidence further shews that, prior to this introduction, the 
defendant had told Dorset, in effect, that there was $500 in it 
for him if the sale was made to Yandt. There was no suggestion 
that Yandt was in any way defrauded.

Wifburd v. Stanton, 4 Ksp. 179, is reported as follows:—
Assumpsit ffir g hmIs sold hiiiI delivered.
Plea of the general i mme, and net-oil". One part of the r<*t-off was for 

certain poundage and reward, before that time agreed to Im- paid, and then 
due and payable from the plaintiff to the defendant, upon and in respect 
of certain goods and merchandise before that time sold and delivered by 
the plaintiff to one James Perry Andrew, for and in consideration of the 
defendant's having recommended the said James Perry Andrew to buy 
the said goods and merchandise from the plaintiff.

Vpon this lieing stated. Lord Kllenlmrough said lie thought that this 
demand could not In* supported : it was a fraud on third persons.

It was accordingly rejected.

In Harrington v. Victoria Graving Dock Co., 3 Q.H.D. 549, 
it appears that the defendants contracted to pay the plaintiff a 
commission for superintending repairs to be executed by them 
on certain ships belonging to the Great Eastern R. Co. The 
plaintiff, at the time of such contract being made, was in a 
position of trust in relation to the railway company, having been 
employed by them, as an engineer, to advise them as to the re
pairs, and the contract between the defendants and the plain
tiff was made, in part, in consideration of a promise that the 
plaintiff would use his influence with the railway company to
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induce them to accept the defendants’ tender for the repairs 
of the ships. The jury found that the contract, though cal
culated to bias the mind of the plaintiff had not, in fact, done 
so; and that he had not, in consequence thereof, given less bene
ficial advice to the company as to the defendants’ tender than 
he would otherwise have done. Held, that the plaintiff could 
not maintain an action for commission under the contract on 
the ground that, although the plaintiff had not been induced to 
act corruptly, the consideration for the contract was corrupt.

The principles of that case were in Tin Queen v.
Justices of Yarmouth, 8 Q.B.D. 528.

Yandt never understood Dorset to be acting in any way as 
an agent for the defendant, but simply looked upon him as an 
independent citizen of the village, upon whose judgment he 
could rely, and, in fact, it seems to me that the intention of the 
introduction was to induce Yandt to so believe, and the con
sideration for the promise of the $500 was the advice the plain
tiff was to give Yandt.

As was stated in Harrington v. Victoria Graving Hock Co., 
ante, at (ill, the tendency of such an agreement as this must be 
to bias the mind of Dorset, and, following the above cases, it 
seems to me that the agreement between Dorset and the defend
ant was a corrupt one and cannot, therefore, be enforced. In 
my opinion, therefore, the appeal should he dismissed with

Appeal dismissed.

TRAUNWEISER v. JOHNSON.
Alberta Supreme Court, Stuait, J. June 30, 1015.

1. Vendor and purchaser i§ III—35)—Riuhth of execution creditors—
Priorities.

A purchaser under an instalment agreement entered into before the 
filing of a writ of execution against the lands of the registered vendor 
has a prior right to the lands as against the execution creditor.

2. Vendor and purchaser (§111 35) Riuhth of third parties—Bona
FIDE PURCHASERS EXECUTION CREDITOR.

An execution creditor is not a purchaser for value without notice as 
to rank in priority over a purchaser of the land, even though the pur
chaser registered no caveat.

3. Execution <§ 1—8) — Eqvitahle interest in land—Lien for unpaid
PURCHASE MONEY.

A mere equitable interest inland cannot, unless authorized by statute,

66^2
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he reached by a common law ft. fa.; and in the ulwenee of legislation ALTA,
giving that right, a vendor’s equitable lien for the unpaid purchase —
money cannot be sold on execution. S. C.

Application to set aside an execution. Thai n

/. 11\ McArdle, for motion.
//. I). Mann, contra. .loiixsox.

Stuart, J.:—This is an application by a purchas» «1 hinds 
under an agreement of sale for an order that an execution against 
the lands of the vendor, the registered owner, he declared to lie 
of no effect as against the lands purchased. The agreement was 
made some time before the writ was filed in the Land Titles ( Mice, 
and some payments had been made to the vendor under the 
agreement. After the liling of the writ, but before actual notice 
thereof on his part, the purchaser paid the vendor the further 
sum of $80. He then received notice of the writ, and he now makes 
the above application, offering at the same time to pay the balance 
of the purchase price into Court. There is, therefore, only a 
question of $80 involved, but though the amount is small a very 
important |>oint of law is raised. The question is whether a 
purchaser under an instalment agreement entered into before tin* 
filing of a writ of execution against the lands of the vendor is 
bound to search the registry office before making each successive 
payment in order to protect himself. Ii Merchants Hank v. 
Price, 10 D.L.R. 104, Mr. Justice Walsh expressed an opinion on 
the matter which is favourable to the purchaser. The opinion of 
Mowat, V.C., in Parke v. Hi ley, 12 Grant 00. and 3 E. A; A. 215, 
is also to the same effect, although it is largely based upon a 
principle, viz., the impossibility at that time in Ontario of seizing 
by a writ of execution a mortgagee's interest under a mortgage, 
which would not apply now in this province since such an interest 
is now exigible here: rule 010. The opinion of the majority of 
the Court in that case was, however, based upon the fact that 
before the issue of the execution the vendor had assigned his 
interest in the purchase moneys, while Draper, C.J., expressed 
great doubt as to tin* correctness of the view of Mowat, Y.C.

The matter is one of some difficulty, and I think it is quite 
obvious that the root of the difficulty lies in the absence of any 
very definite legislation as to the right to sell lands under a writ 
of execution. Apparently we now have nothing but r. .">84, 
which says:—
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Stuart, J.

Every writ of fieri farina shall be issued against both the goods and lands 
of the debtor.

The old r. 304. which wits statutory, did, of course, enact that 
a writ of execution might issue against lands. And I do not say 
that there is not a right to sell lands under execution, hut I point 
out that such a right was clearly at one time looked upon as a 
matter of substantive law and not a matter of procedure, because 
both in England and in Ontario a statute was required before it 
could be done. Yet with us the legislation on the subject has 
apparently dwindled down to the bald terms of r. 584. The 
Land Titles Act deals only with matters of registration and the 
confirmation of sales, and there is no doubt that the right to seize 
and sell lands is assumed to exist independently of that Act. It 
may be that in the last resort, the law of England as it stood in 
1870 may be resorted to, although at that date there was no fi. fa. 
lands in England, nor is there even now. But there is certainly 
no statute of our own definitely establishing the right to sell lands 
to satisfy a judgment. We have not the advantage of any 
definition of the term “lands” in any such Act, or even to throw 
light on r. 584. The definition of the term “land” in the Land 
Titles Act will certainly not apply, because the question is what 
the word “lands” in the writ includes, and the Land Titles Act 
does not interpret that.

There is no doubt that though the execution debtor was still 
the registered owner when the writ was filed, it would be impos
sible for the execution creditor to sell the legal estate in the land. 
The purchaser, by virtue of his agreement, had a prior right to 
insist that upon the payment of his money he should obtain the 
legal estate even though at a sheriff’s sale the land might bring 
much more than the purchase price and so yield more to the 
creditor. The execution creditor is not a purchaser for value 
without notice even though the purchaser registered no caveat. 
He simply gets what he is lucky enough to catch at the time of 
filing his writ.

If the word “lands” in the writ of execution means “any 
interest in lands,” then the interest of the unpaid vendor as it 
stood at the date of the filing of the writ would be covered by 
that word.

Inasmuch as old r. 3(>4 is inconsistent with the present r. 584,
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it would scorn that by virtue of r. 712 the authority of old r. 364 
is gone unless that old rule may be said to contain substantive 
law and not merely a rule of practice.

In any case, we can, of course, fall back upon 5 Geo. II. eh. 7, 
which enacted that
tin* houses, lands, negroes and other hereditaments and real estates situate 
within . . . the . . . plantations belonging to any person indebted 
shall he liable to all just debts . . . and shall be subject to the like
remedies . and in like manner as personal estates are seized, ex
tended, sold or disposed of for the satisfaction of debts.

The statute is in force in Alberta, and no doubt authorizes the 
issue of a Ji. fa. lands. But it gives no interpretation of “real 
estate“ or “lands."

However, it seems to be assumed in Jillet v. Wilkie, 26 Can. 
S.C.R. 282, that the beneficial interest of a registered owner, 
though it may not In* the whole beneficial interest, can be reached 
by execution. I refer to the pa sage in the judgment of Strong, 
C.J., at p. 290, where he says:—
According to the ordinary rules of courts of equity, the appellant could 
have made his execution a charge on and have sold for the satisfaction of 
his judgment just what beneficial interest the execution debtor had on the 
lands and nothing more.
But apparently tin* reference is to equitable execution and not to 
a common law Ji. fa. Even if a wider meaning were intended, I 
am inclined to think that the Court was influenced by its know
ledge of Upper Canada legislation such as is referred to in Leith, 
Real Property Statutes, vol. 1. pp. 312-317. From this latter 
work it is quite apparent that as long as the only legislation in 
force in Upper Canada was the statute, 5 Geo. II. eh. 7, to which 
I have referred, a mere equitable interest could not be sold under 
Ji. fa.: see Ward v. Archer, 24 O.R. 6f>0. I notice that in Rogers 
Lumber Co. v. Smith and Ideal Fence Co., Ltd., 11 D.L.R. 172, 
the Supreme Court of Saskatchewan assumed that the interest 
of a purchaser under an agreement of sale was effected by an 
execution against his lands.

1 would, however, have little hesitation in saying that a mere 
equitable interest in lands could not be reached by a common 
law Ji. fa. in view of tin* position of legislation on the subject. 
Section 77 of the Land Titles Act does not help at all even with the 
aid of the interpretation clause, because the real question arises 
before we reach the^Land Titles Office at all.

ALTA.

.Itmxsox,
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is the only thing that gives me difficulty, but there is no doubt, 
as I have pointed out, that the execution creditor could not sell 
the fee. He might do so at law, but certainly in equity would be

.lillINMON. restrained. Then, can he sell the mere interest of the vendor, his

Stuait, J.
lien for unpaid purchase money? In my opinion he 

cannot, for the simple reason that there is no legislation which 
gives the right to seize such an interest under a common law Ji. fa.

I therefore allow the application, and direct the removal of 
the execution, so far as it affects the lands in question, upon 
payment of the balance of the purchase money into Court, which 
the purchaser has offered to do. Possibly the debtor might have 
objected to this in strictness, but it would have been useless, 
inasmuch as a receiver could have been obtained by the creditor.

Judgment for plaintiff.

ONT EAST v. CLARKE.

s. c. Ontario Supreme Court. Meredith. C.J.O.. Harroir. Uaclarin, Mailer. and
Hud pi an. 1. April 26, 1015.

1. Aiivkkhk connknhion (§11)—15)—Aovkrsi: iiolihxu by tkxaxt—I*ay-
MKXT OF TANKS AS HKXT—EFFECT AS TO TITI.K.

The continued and uninterrupted possession of land for the statu
tory period, but entered on under an agreement to pay the taxes thereon 
as rent, and no other rent having been stipulated for. the payments 
of such taxes operate as an acknowledgment of title which will prevent 
the Limitation Act. R.8.O. 1!»14. ch. 75, sec. 6(7) from accruing.

\ Finch v. (lilray, LlSStl). 16 A.H. (Ont.) 484, distinguished.)
2. Adverse I'oshkhsiox (8 IK 22)—Limitations against mortgagee—

DkKI) ABSOLUTE IX FORM—EFFKCT OF I’AYMENTS.
The Limitation Act. R.K.U. 1014. ch. 75. sec. 2.'l. is inoperative 

against a mortgagee or any person claiming under him. to whom tin? 
land was conveyed by a deed absolute in form hut intended only as 
security for a loan and on which payments were being made.

4. Laxiu.oki» axii ri:xaxt igllC—25)—Tenancy at will—What con
stitutes.

The occupation of land under a verbal agreement to pay the taxes 
thereon as rent until a purchaser is fourni constitutes a tenanev at 
will.

iS-tatement Aitkal by plaintiff from the judgment of Kelly, J.

.V. \V. Rowell, K.C., and George Kerr, for appellant.

./, .1/. Ferguson, and l>. J. Coffey, for respondent.

Garrow, J.A.

The judgment of the Court was delivered by

(iarrow, J.A. :—Appeal by the plaintiff from the judgment

188



23 D.L.R.] K AST V. ( 'LARKK.

«t the trial of Kelly. J., who dismissed the action. The facta 
appear in his reasons foi' judgment.

Aa will be seen, the judgment proceeds upon the ground that 
the tenancy created by the agreement that the defendant might 
occupy the land in question until a purchaser was found, he to 
pay the taxes in the meantime, aa rent, was a tenancy at will. 
To such a tenancy sec. C, sub-sec. 7, of the Limitations Act, 
H.S.O. 1914. ch. 75, would apply to bar the plaintiff’s light of 
re-entry at the expiration of ten years from one year after the 
creation of the tenancy. The practical result would be the same 
if it should be held that the tenancy was or subsequently became 
a tenancy for a year, or from year to year, the lease having been 
by parol—see sub-sec. G—the only difference being that under 
sub-sec. 6 the statutory period begins to run at the end of the 
first year, “or at the last time when any rent ' in respect 
of such tenancy was received, whichever last happened,” while 
in sub-sec. 7 nothing is said about the effect upon the operation 
of the statute of the payment of rent.

1 agree with Kelly, J.. that the proper conclusion is, that the 
defendant was at the beginning, as the result of the agreement, 
a mere tenant at will ; and. in my opinion, nothing is shewn to 
have subsequently occurred to alter or enlarge his title.

In Dun v. Dun (1871). L.B. 3 P.(\ 751, on an appeal from 
New South Wales, the question arose upon a section not unlike 
our sec. (i. sub-sec. 7; and in the judgment, at p. 761, it is said: 
“When the statute has once begun to run it would seem on 
principle that it could not cease to run unless the real owner, 
whom the statute assumes to be dispossessed of the property, 
shall have been restored to the possession. He may be so re
stored either by entering on the actual possession of the pro
perty, or by receiving rent from the person in the occupation, 
or by making a new lease to such person, which is accepted by 
him ; and it is not material whether it is a lease for a term of 
years, from year to year, or at will.”

Accepting this as a binding statement of the law. the result 
seems to be to give to the payment of rent in the case of a ten
ancy at will the effect of a similar payment of rent under sub
sec. 6, which seems reasonable.

45
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ONT The defendant paid nothing directly to the plaintiff or to her
8. (-. hunhand. What he did pay was the taxes, which he paid each
East ,vcui to t*lc mun^c*Pa^ officials. The plaintiff contends that, as

v. there was an express agreement by the defendant to pay the
( labkf. |axeH aN rcntf no other rent having been stipulated for, the

narrow, i.a. amounts so paid were really paid as rent within the meaning
of the statute, and so prevented the statutory bar from accruing. 
And the learned counsel for the plaintiff distinguished the ease 
in this Court of Finch v. Gilray, lli A.R. 484. referred to and 
followed by Kelly, J., in which it was held, overruling a Divi
sional Court, that in a lease providing for the payment of a sum 
by way of rent and a further sum by way of taxes the payment 
of the latter alone did not prevent the operation of the statute. 
Burton, J.A., at p. 488, however, expressed the opinion that the 
payment of a sum equivalent to the taxes would have been suffi
cient as a reservation of rent directly to the landlord. And a 
similar opinion was apparently expressed by Osler, J.A., at p. 
493. But both learned Judges seemed to regard the payment of 
taxes, under a lease which also provided for the payment of 
rent, as something quite collateral or in addition to the rent, and 
therefore not “rent” within the meaning of that term as used 
in the statute. Maelennan, J.A., expressly, in the beginning 
of his judgment, limited his remarks to the actual ease before 
him, namely, that of an agreement to pay the taxes, as well as, 
in addition, a certain sum for rent (pp. 494, 495). lie then 
proceeds: “It cannot fairly be said that, by the express terms 
of the agreement, the taxes were to be paid as so much additional 
rent. The parties, no doubt, could have agreed to that, but I 
think it is not proved that they did so in this ease.” The learned 
Judge then referred to the Assessment Act, saying: “In my 
judgment, the tenant in this ease must be regarded as having 
paid his taxes in discharge of his legal obligation to the munici
pality, and I think it is impossible for any purpose to regard it 
as rent received by the landlord, as an acknowledgment of title” 
(p. 497).

Whatever application the learned Judge's remarks concern
ing the Assessment Act had to the facts in that case—an appli
cation which, with the greatest respect, is to me not at present
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clear—they can, 1 think, have no application in this case. The 
defendant’s obligation to pay the taxes only arose upon his 
being placed in possession under the agreement with the plain
tiff's husband, and under that agreement the defendant ex
pressly agreed to pay the taxes, not merely as taxes but as rent, 
and the only rent to be paid for the use of the land. And in 
paying the taxes he was therefore, primarily at least, perform
ing his part of the agreement, and the circumstance that in so 
doing he was also discharging an obligation incidentally im
posed by the assessment law upon both tenant and owner seems 
to me to be of no consequence. It would, of course, be other
wise but for the agreement, for it may well be conceded that the 
mere payment of taxes by an occupant of land would not in it
self be an acknowledgment of title or prevent the operation of 
the statute. And, giving full effect to the decision upon the 
facts in Finch v. (Wray, that the same result would follow where 
there is a specific reservation of another and different sum as 
rent. I am quite unable to sec why, where no other sum is 
reserved, the parties may not lawfully agree that the tenant 
shall pay the taxes as rent, nor why the sum so agreed to be 
paid and paid should not for all purposes be regarded as lent 
A contrary conclusion could not, I think, safely rest upon the 
circumstance that the payments were not to be made directly 
to the plaintiff but to the assessment officials. The taxes were a 
charge not merely upon the occupant, but also upon the land
lord and his land, under which, in addition to other remedies, 
if the taxes remained unpaid, the land itself could be sold. If 
the agreement had been to pay the amount of the taxes into the 
plaintiff’s bank, or to a dependent relative, or a creditor, no 
cue would, 1 think, suggest that such a payment was not the 
equivalent for all purposes of a payment directly to the land
lord. And I am quite unable to sec a substantial difference be
tween the cases so supposed and this.

The real question, it seems to me, is, was the payment made 
under circumstances which amounted unequivocally to an 
acknowledgment of the plaintiff’s title; and,, having regard to 
the agreement between the parties, of that there ought to be no 
reasonable doubt in this ease.

ONT.

s.c.

Gurrow, J.A.
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ONT. 1 am, therefore, upon the whole, of the opinion that the con
S.C. tention of the plaintiff’s counsel that this case does not fall

V.
Clabkk.

within the decision in Finch v. Gilray is well-founded ; and t hat, 
consequently, the plaintiff ought to succeed in this appeal.

A new point was raised on the hearing before us to which I
Garrow, J.A. should perhaps briefly refer, namely, that the conveyance from 

the plaintiff’s husband to William Dennis, the plaintiff’s father, 
although absolute in form, was in fact intended to be a mort
gage given to secure a loan of $1,000 by William Dennis to the 
husband upon which the husband paid the interest for many 
years, and also a part of the principal. After the death of 
William Dennis, his executors, on the 15th October, 1913, con
veyed the land to the plaintiff—the husband, the mortgagor, 
consenting. And it is contended that, while the mortgagee’s 
title was outstanding and payments being made, the statute was 
inoperative as against the mortgagee or any person claiming 
under him. See sec. 23. That result would, of course, clearly 
follow if the conveyance had been in form a mortgage. And
1 am not able to see a good reason why, where the fact is admitted 
or is established, as it is here by the evidence, it should not also 
be so in such a case as this. The defendant has no merits. He 
is seeking to obtain, under cover of the statute, what would not 
otherwise belong to him ; and we arc not, in such circumstances, 
in my opinion, called upon to be astute to find reasons for assist
ing him.

The case is easily, 1 think, distinguished from the case re
cently before us of Sohle v. Sable, 9 D.L.R. 735. In that case 
a mortgagor, after his title had been extinguished under the 
provisions of the statute, paid off the mortgage and obtained and 
iegistcred an ordinary statutory discharge, and the question 
was as to the effect which ought to be attributed to such a dis
charge under such circumstances. The majority of the Court 
.held that the proper effect was to regard the discharge as enur
ing to the benefit of the person or persons then best entitled in 
law to the land, and not as giving to the plaintiff, who had lost 
his title, a new starting-point under the statute as a person 
claiming under the mortgagee. The conveyancing here, how
ever, is of quite a different character. The plaintiff obtained
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her conveyance, which is an ordinary deed in fee simple, directly 0NT 
from the legal representatives of the deceased mortgagee. The s.C. 
conveyance was so made, it is said, by and with the consent of jT^j. 
her husband, the mortgagor : but that cannot, 1 think, affect the 
legal result, which is. in my opinic n, to entitle her to say that ___
she claims under the mortgage within the meaning of the cases 
referred to in Xobh v. Xohh.

For these reasons, I would allow the appeal and direct judg
ment to be entered for the plaintiff for the recovery of the land 
in question. And the defendant should pay the costs throughout.

Appeal allowed.

VICTORIA SAANICH CO. v. WOOD MOTOR CO. LTD. B C.

British Columbia Court of Apm ol. Manlnnaht. C.J.A., Irving, Martin, (» \
(lallihcr, ami MrCnilliiis. .1.1 .A. Janv IK), 1915.

1. Damages ($ III A 4—80)—Meahirk m Breach of warranty—8am
OF MOTOR TRI CK—TONNAOE CAPACITY.

In nn action for breach of warranty an to the humane capacity of a 
motor truck, the true measure of damages is not the difference in price 
between the truck sold and the standard of one it warranted to he, 
but the difference between tin* price paid for and its market value at 
the date of sale, together with the costs of repairs incurred in its con
sequent overloading under the mistaken belief as to its true capacity.

2. Costs ($ 1- Id)—Action for breach of warranty—Cocntkrclaim—
Appeal and cross-appeal.

\ defendant counter-claiming for the price of g....Is in an action for
breach of warranty of sale will not be allowed his costs where the 
counterclaim is undisputed and the plaint otherwise succeeds on all 
the issues of the action, notwithstanding < on appeal by the plaintiff 
and cross-appeal by defendant the aim mi if damages allowed for the 
breach had been reduced.

Appeal from the judgment of . gory, .1. statement

Frank Higgins, for plaintiff, app» hint.
II. E. A. Iiobertson, for defendant, respondent.

Macdonald, C.J.A.:—This is an appeal from an assessment Macdonald, 
of damages for breach of warranty that a motor truck sold by 
defendant to plaintiffs was a 3-ton truck. The assessment com
plained of was made pursuant to a judgment of this Court on a 
previous appeal.

The trial Judge assessed the damages under two heads. He 
allowed $700, the difference between the price of a standard Mack 
3-ton truck and the price plaintiffs agreed to pay for the one in
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question; and also the sum of $200.25 to cover increased cost of 
repair of the truck over what he thought would have been the 
cost of repair had the truck been used as a 2-ton truck.

The plaintiffs appealed on the ground that the assessment was 
made on the wrong principle and the amount was inadequate.

The defendant cross-appealed on the ground that the allow
ance of $295.25 was not justified by the evidence. Both parties 
also appealed against the disposition of the costs. 1 think the 
said sum of $700 was arrived at on a wrong principle. The true 
measure of damages is not the difference in price between the 
truck in question and a standard 3-ton Mack, but is the difference 
between the price paid for the truck in question, namely, $4,800, 
and the market value of it at the date of the sale.

The plaintiffs, by their user of the truck for three weeks after 
they discovered that it was not as represented, thereby elected 
to keep it and sued upon the warranty. Had they discovered the 
truth at the time the truck was delivered and elected to keep it, 
it is manifest that all they could have recovered is the difference 
between the price they agreed to pay, or had paid, and the market 
price at that time. In my opinion the use of the truck for several 
months before discovery of its true capacity, and the election after 
that discovery, does not change the situation in respect of the 
question now under consideration. The use of the truck for several 
months without knowledge of its true c ’ty may have en
tailed expense in the way of repairs which would entitle the plain
tiffs to additional damages. That is covered by the item of 
$295.25.

Now, the evidence in this case is that the truck was rated at 
the factory a 2-ton truck. The defendant contends that it was 
better than the truck; that it had been strengthened
in certain parts, rendering it capable of carrying a load of three 
tons. There is no evidence that it was less valuable than the 
standard 2-ton truck. Hence it is entirely fair to the plaintiffs 
to take the market price of the standard 2-ton truck, deduct that 
from the price they were to pay for this truck, and the result 
as the measure of damages. Now, the difference is $550—not 
$700, and the damages should be reduced accordingly.

It is true the defendant has not ap|>ealed against the allowance 
of the $700 item, but, as the plaintiffs have appealed, the matter

89

8

8829
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is open, and I ought to give the judgment which in my opinion 
should have been given below.

As to the item of $29ô.25, I cannot say that the allowance of 
this sum was wrong. The plaintiffs used the truck for several 
months under the belief that it could safely carry 3-ton loads. 
This mistaken belief and consequent overloading of the truck 
may very well have added to the cost of repairs. The learned 
Judge thought $295.25 a fair and reasonable sum to allow. No 
sum could be arrived at with any degree of accuracy. It was a 
matter of inference from the facts in evidence, and I am not dis
posed to interfere with the conclusion arrived at by the learned 
trial Judge.

On the main question, therefore, there should be a reduction 
of SI50, and an aliquot part of the interest allowed on the $700.

As the whole contest in this costly litigation arose out of the 
defendants’ breach of contract, and as it disputed its liability 
all through the trial and until established by the judgment of this 
Court, and as apart from that dispute there could be no real 
contest in respect of the counterclaim for the balance of the pur
chase price ol the truck, it becomes necessary to consider what 
was the “event” upon which the disposition of the costs must 
depend.

By the order of this Court directing the new trial the costs of 
the action were left to be disposed of by the trial Judge; that, of 
course, meant according to law and not contrary to it.

The judgment appealed from purports to award to the plain
tiffs the costs of the second trial and to the defendant the costs 
“of the first trial and counterclaim and of the counterclaim on the 
second trial." The general costs of the action or defence are not 
mentioned.

By statute costs are to follow the event except in certain 
cases not in point here, and subject to a power in the Court to 
deprive a successful party of them for good cause. Where that 
power is not exercised the costs are not in reality awarded by the 
Court but by the statute. Now, it has been decided that “event" 
must be read distributively so as to include where necessary one 
or more events, as there can be more than one in the result of a 
law suit : V. II . <t* If. Co. v. Sam Kcc (1900), 12 B.C.B. 1; 
Myers v. Defries (1880), 5 Kx.I). 180; Hoyts v. Tate, |I907|

B C.

C. A.

Victoria

Motor (Vi. 
I,li.

M;v ilniiHld,

6—iu-.it.
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1 K.B. 656; and British Westinghouse, &c., v. Underground, Ac., 
K. Co., [19121 A.C. 673.

The only difficulty which presents itself in this case arises 
from a doubt as to whether the cross-claim of the defendant is a 
set-off or on the contrary is a counterclaim. If a counterclaim, 
then there is no difficulty in the application of the statute to the 
costs of this case ; the plaint iffs would be entitled to the costs of 
the action including both trials, and the defendant to the costs 
of the counterclaim including both trials, and the taxing officer 
would under the statute tax them accordingly.

But it was contended on this appeal by defendant’s counsel 
that the cross-claim of the defendant was a set-off, and not in 
reality a counterclaim, although so pleaded.

Before the Judicature Act the right of a defendant to set up 
a cross-claim was, apart from agreement, governed by what are 
commonly called the statutes of set-off which are no longer in 
force. A right to counterclaim in an action was given for the 
first time under the Judicature Act by the rules of the Supreme 
Court.

By the practice under the statutes of set-off no claim which 
sounded in damages could be the subject of set-off, nor could a 
claim for a liquidated demand be set-off against a claim which 
sounded in damages: 25 Hals. 489, and the cases there referred to. 
In the same volume1, at p. 491, it is stated that the effect of the 
Judicature Act and rules on the right of set-off is open to some 
doubt, and a number of cases are there discussed containing con
flicting dicta, some of very high authority.

Tilt* language of Order 19, r. 3, of the said rules which now 
govern set-off and counterclaim, is quite different from that of the 
statutes of set-off which it replaced ; it reads, so far as it need be 
quoted:—

A defendant in an action may set-off, or set up by way of counterclaim 
against the claims of the plaintiff, any right or claim, whether such set-off 
or counterclaim sound in «lamages or not, and such set-off or counter
claim shall have the same effect as a cross-action, so as to enable the court 
to pronounce a final judgment in the same action, both on the original and 
on the cross claim.
If unliquidated claims may, as appears by the language used, be 
the subject of set-off, then the right of counterclaim would seem 
superfluous, because every cross-claim could be pleaded as a
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defence to an action—in other words, as a set-off pure and simple. 
If, on the other hand, set-off is to have the “same effect as a 
cross-action,” it would be reduced to the status of a counterclaim, 
and in its strict sense and meaning would not exist, except, per
haps, as an equitable defence. If, again, the words, “shall have 
the same effect as a cross-action so as to enable the Court to’pro
nounce a final judgment in tin- same action both on the original 
and on the cross-claim," mean that the cross-claim shall have the 
effect aforesaid merely for the purpose* of enabling the Court to 
pronounce such final judgment, then the right of set-off, in the 
wide sense of the language of the first part of the rule, is left, 
untrammelled, and would enable any cross-claim to be pleaded 
by way of defence and not necessarily by way of counterclaim. 
The best opinion I can form of the meaning of the* rule is that the 
last-mentioned construction is the only feasible one, and that a 
defendant may elect in what form he will plead his cross-claim, 
whether as a set-off or by way of counterclaim. Order 20, r. 7, 
requires the grounds of defence, set-off, or counterclaim to be 
stated separately and distinctly, and Order 21. r. 17. enables the 
Court to give judgment for the balance due a defendant in excess 
of the plaintiff's claim, though he may not have counterclaimed 
therefor, but set up his cross-claim by way of set-off only.

In the case at bar defendant has not distinctly pleaded a set
off. It is true it has alleged that the plaintiffs were indebted to 
defendant in certain sums therein specified, but this cross-claim 
is distinctly pleaded by way of counterclaim. Defendant has 
made its election to proceed in that way, and I am therefore en
titled to treat this litigation as claim and counterclaim. The 
result on the question of costs is indicated by what I have already 
said.

B. C.

C. A. 

Victoria

Motor Co. 

Mnrdnnald,

The appellants should have the costs of the appeal and cross
appeal on the issues upon which they have succeeded. They 
have sustained the judgment in respect of the item of $295.25, 
and have succeeded on the question of the* costs of the action.

The respondent, who cross-appealed, failed in all respects. It 
is true that the plaintiffs’ judgment has been reduced by SI50, 
but that success, as stated above, was not by reason of the cross- 
appeal.
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B. C. Irving, J.A.:—I concur in the judgment of the Chief Justice,
V. A. with whom I have discussed the matter.

Victoria

(o.
Martin, J.A., dissented.
Galliher and M< Phillips, JJ.A., concurred with Mac-

Motor ('o.
DONALD, C.J.A.

Appeal allowed.

ALTA. SHIER v. HACKETT.

8. C. Alberta Supreme Court, Scott, ,/. July 7, 1915.
1. Vendor and im «chaser (§ I E—29)—Rescission of hale—Inahility to 

convey— Knowledge of im rchaheu as defence.
A delay of more than thirteen months to furnish title to lands sold 

cannot be considered reasonable, and the fact that the purchaser was 
aware of the vendor’s inability to convey until the vendor received a 
transfer for the land does not disclose a defence to an action for a re
scission of the sale and return of the money paid thereon.

Statement Action for rescission of an agreement for sale.
Mackay, Hanley & Boyd, for plaintiff.
F. B. Byers, for defendant.

-

Scott, J.: -By agreement, dated August 22. 1913, the defen
dant agreed to sell to the plaintiff the lands mentioned in the 
statement of claim for §950, payable §500 at the date of the 
agreement, which sum was then paid, and the balance of §450, 
without interest, on November 1, 1913. The defendant agreed 
that upon the payment of all sums due under the agreement he 
would convey the lands to the plaintiff. On November 21, 1913, 
the plaintiff caused to be tendered to the defendant the sum 
of §450, with legal interest thereon, together with a transfer of 
the lands for execution by him, and, at the same time, caused 
a demand to be made upon him for the delivery of the certificate 
of title therefor. The defendant then refused to accept the 
amount tendered or to execute the transfer, and then stated, 
by way of explanation for his refusal, that the lands were not 
registered in his name. At the same time a demand was made 
upon him for the return of the $500 previously paid to him on 
account of the purchase money, but lie refused to return the same. 
From time to time between that date and the commencement 
of this action on April G, 1914, the plaintiff demanded from the 
defendant a conveyance of the property, and was at all times
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ready and willing to pay the balance of the purchase money, 
but the defendant would not comply with such demand.

In this action the plaintiff claims: (1) A declaration that 
the agreement is rescinded; (2) delivery up of the agreement; 
and (3) the return of the .$500 paid by him on account of the 
purchase money with interest.

The defendant, besides denying the making of the agreement, 
the tender of the $450 and interest and the transfer, alleges, as 
an alternative defence, that hi* purchased the lands from one 
Haekett, who is purchasing same from one Levasseur, who is 
purchasing the same from one Legassee, that the plaintiff was, 
at the time of his purchase, fully aware of these facts, that the 
defendant has been unable to obtain a transfer from Levasseur, 
and that he is ready and willing to give the plaintiff a transfer, 
but is unable to do so until a transfer is received from Levasseur.

On December 9, 1914, the plaintiff gave defendant notice of 
an application for an order that the statement of defence be 
struck out. The application was adjourned from time to time, 
and it was finally agreed that it should be referred to a Judge.

The parties appeared before me by counsel on May 3 last, 
and agreed that, as there were no facts in dispute, the questions 
of law arising upon the pleadings should be disposed of by me.

In addition to the facts 1 have stated, it was admitted, on 
the hearing before me, that on December 23, 1914, the defendant 
tendered a transfer of the lands.

In my opinion, the alternative defence raised by the defen
dant does not disclose a ground of defence to the action, and I 
am also of opinion that, upon the facts stated, there is not any 
defence open to him.

Notwithstanding that the plaintiff may have been aware at 
the time he purchased the property of the nature of the defen
dant’s interest in it, the latter was hound under the terms of 
his contract to give the plaintiff a registrable title upon pay
ment of the balance of the purchase money after the time fixed 
for payment thereof has expired. The tender of the balance 
was made by the plaintiff a few days after that time, and yet 
it was not until thirteen months after the tender that the de
fendant shewed that he was ready to give title. In the mean
time the plaintiff had made repeated demands upon him to fur-

ALTA.

S. C.
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ALTA. nisb titles, and had, after waiting for more than four months
8. C. after the tender, commenced this action for rescission, and, even

Hackbtt.

after the action was commenced, there was a delay of more than 
eight months before the defendant tendered a transfer.

While the defendant may have been entitled to a reasonable
time after the tender of the balance of the purchase money to 
furnish a title to the property, a delay of more than thirteen 
months cannot be considered a reasonable*delay. In Krotn v. 
Kaiser, 21 D.L.R. 700, a delay of three months was held to be 
unreasonable. In that case the right of a purchaser to rescission 
on the ground of the vendor’s delay in furnishing title was fully 
discussed, and the view there expressed appears to me to be 
conclusive upon the question of the plaintiff’s right to recover 
in the present action.

I direct that judgment be entered for the plaintiff for the 
relief claimed by him with costs.

J adgment for plaintiff.

SASK. HARRIS v. WILSON.

S. C.
Sankatrhemm Supreme Court, Newlands, llrown and El wood, JJ.

July 15, 1915.
1. Bills and notes (§ I C—15)—Want or consideration—Future debts—

RkîIITS or TRANSFEREE.
A promissory note given on account of an anticipated threshing bill, 

on which no liability was in fact incurred, is unenforceable for failure of 
consideration even in the hands of a transferee for value who acquired 
it with knowledge of its true conditions.

[Cussitt v. Cook, 17 N.S.R. H4, applied.]

Appeal from judgment for defendant.
G. A. Cruise, for appellant.
T. A. Lynd, for respondent.

Newlands. J.
The judgment of the Court was delivered by
Newlands, J.:—This is an action on a promissory note for 

$100.
The trial Judge found that the note was given under the 

following circumstances: The plaintiff, the payee of the note, 
was endeavouring to sell a threshing outfit to one Costello, and 
he wanted to get farmers’ notes for the threshing that Costello 
was to do for them, and in pursuance of that the amount of the 
probable threshing account of the defendant was calculated, and
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tlu* note in question represents the amount of this anticipated 
threshing bill over and above what was required to pay the wages 
of the threshing outfit. The defendant plainly proves this. He 
is corroborated to a certain extent by Davis—an 
witness—and the note itself is marked “on a/e thresh bill HM2.” 
The threshing amounted to $2(i(»J>8, and the wages and so forth 
amounted to a shade more. In these circumstances the defendant 
denies liability, stating that he never received any consideration; 
or in tin* alternative that the consideration has wholly failed. 
And the learned Judge found that the consideration had wholly 
failed. I am of the opinion, from these facts, that then* was 
never any consideration for the making of this note.

The defendant owed nothing to the plaintiff, and there is no 
evidence to shew that he gave the note as an accommodation 
note. At the time the note was given he owed nothing to ( 'ostcllo, 
so there could not be a novation as between these three parties.

This case is very similar to Cossitt v. Cook, 17 N.S.R. 84. 
There “A,” who was indebted to the plaintiffs, sold defendant 
a threshing machine, and, in payment for tin* same, received from 
defendant a promissory note, which, at “A’s” request, was made 
payable to plaintiffs. “A" forwarded the note to plaintiffs in 
part settlement of their account against him. “A” was not 
acting as plaintiffs’ agent in selling the machine, did not inform 
them about the transaction, and had no agreement with them 
that the note should be taken in their favour. The Court held 
that the plaintiffs could not recover, because there was no con
sideration for the note moving from plaintiffs to defendant and 
no evidence to support a novation.

Mr. Cruise argued that in this case the plaintiff gave the 
machine to Costello on tlu* strength of this note, and that there 
was, therefore, consideration; but, as tin* Judge held that plaintiff 
had notice of the circumstances under which defendant gave the 
note, this would not help him, as hi* would not be holder in due 
course on account of such notice, and, as Costello could not collect 
from defendant if the note had been made to him, neither can 
plaintiff. The appeal should be dismissed with costs.

87

SASK.

II AKIMS

Nfwlsnds, J.

A ppeal dismissed.

883^45
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MUNICIPALITY OF McLEAN v. SOUTHERN ALBERTA LAND CO.
Alberta Supreme Court, Seott, Heck, ami Walsh,June 30. 1915.

1. Taxkh (6 1 I] 1—48a)—Purchase of Crown lands—Occvvancy—Taxa-

Oiic holding land under a conditional contract of sale from the Crown, 
but not in actual occupancy thereof, is for the purpose of taxation 
nevertheless an "occupant" within the meaning of the Alberta Rural 
Municipality Act, although the land itself is exempt from taxation by 
reason of its ownership by the Crown.

Appeal by the defendant from the judgment of Harvey, ('..I. 
I. C. Hand, for appellant.
A. E. iJiinlop, for ret

The judgment of the Court was delivered by 
Walsh, .1. : This is an appeal by the defendant from the judg

ment of the Honourable the Chief Justice after the trial of the 
action, by which judgment it was ordered to pay to the plaintiff 
the taxes claimed from it in respect of certain lands within the 
municipality of which it was in the year 1913 assessed as the 
occupant. The neat point for decision is whether or not the 
defendant was in that year the occupant of these lands within 
the meaning of the Rural Municipality Act, eh. 3, Alberta Statutes, 
1911-1912.

Clause 9 of sec. 2 of that Act, as enacted by sec. 1 of eh. 7 
of the statutes passed 1913, 1st sess., defines an "occupant " for 
the purpose of the Act as follows :—

"Occupant” includes the inhabitant occupier or if there be no inhabitant 
occupier the person entitled to an absolute or limited possession; any person 
holding under a lease, license, permit or agreement therefor; any person 

r an agreement of sale or any title whatsoever or any person 
having or enjoying in any way or to any degree or for any purpose whatso
ever, the use ol land exempt from taxation.

The defendant is not in the actual occupation of any of these 
lands. Its interest in them is under agreement between the 
Crown and one Robins, representing the Robins Irrigation Co., 
as subsequently varied by Order-in-Council, which agreement 
has, with the consent of the Crown, been transferred to the de
fendant. It recites the application of Robins to purchase, under 
the provisions of the Irrigation Act and of the Dominion Lands 
Act relating to the sale of land for irrigation purposes, the available 
lands within a defined area, and that such application was granted 
The parties then agree that

8834

^^//B



23 D.L.R.] Municipality of McLean v. Alberta Land < o. 89

His Majesty shall sell and the company shall purchase at the price of 
$3 per acre, 380,573 acres within the said tract hereinbefore described if 
that number of acres is available and if not, as many acres in the said tract 
us are available for such sale and purpose.
The remaining clauses of the agreement deal with terms of pay
ment of the purchase money, the construction and operation of 
the irrigation works, completing the purchase and taking title 
for any part of the lands upon certain terms, and protecting tin- 
interest of the squatters and persons holding under lease- from 
the Crown. Clause 10 provides
That any of the- said lands that remain unsold at the expiration of fifteen 
years from the date of these presents shall revert to the Crown.
A clause which is obviously ‘ * * to make the agreement
conform to the provisions of sub-sec. 2 of see. 51 of the Irrigation 
Act, although it is much broader than the section.

This document is, in my opinion, an agreement of sale which 
binds the Crown to sell and the defendant to buy the lands upon 
the terms set out in it. The only element of uncertainty about 
it is in the description of the lands covered by it, the
maxim “id certum eat quod cerium reddi potest" applies. The 
agreement is for 380,573 acres within the area described in it, if 
there are that number of acres available, which, from tin* context, 
means, I think, available for sale by the Crown for irrigation 
purposes, and if not, then as many acres within it as arc- so avail
able. It is " that there are so available approximately
412,041.12 acres, so that the defendant is entitled to the full 
acreage; contracted for. The acreage substituted by the amending 
()rder-in-('ouncil for certain of the land described in the agreement 
is divided into three parcels, namely: (1) All the available lands 
in certain townships north of the Belly River: (2) all the available- 
lands which lie In-tween the Bow and the Belly Rivers in certain 
tow s; and (3) a sufficient area from the available lands in 
certain other townships to make- up the aggregate of 380,573 
acres. The defendant is therefore- bound to purchase and the 
Crown is bound to sell to it all of the available lands within 
parcels 1 and 2. The lands which the plaintiff assessed to the 
defendant occupant are all within parcel 1. The only question, 
therefore, as to them is whether or not the particular sections and 
parts of sections so assessed arc- lands which arc- available to it 
under its contract. A written admission is in the record that

ALTA.

s. c.
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the defendant is the holder of the land in the statement of claim mentioned 
from the Dominion of Canada under and by virtue of the contract in 
question, the assignment thereof to it and the orders-in-council relating 
to it.
There has therefore been an express appropriation of these lands 
to this contract, and that being so the defendant holds them 
under an agreement of sale, and is therefore an occupant within 
the meaning of the* Act, and is liable for the taxes rated against 
it as such. Under sec. 30(i of the Act the plaintiff is entitled to 
recover the same by suit as a debt due to it, even though the land 
itself is exempt from taxation by reason of its ownership by the 
Crown.

1 would dismiss the* appeal with costs.
Appeal dismissed.

PHELAN v. GRAND TRUNK PACIFIC R. CO.

Siiprcinc Court of Canada. Fitzpatrick, C.J.. Darien, Idinyton. Duff, and 
Anijlin, ./•/. February 2. Ill 15.

1. Master and servant (§11 A 4—97)— Safety appliances—for clerk— 
Frozen release—Injuries to employee i ncovclinc—Liakility. 

A train equipped with approved coupling devices us required by sec. 
294 (»•) of the Railway Act, R.8.C. 1909, ch. 37. which had been in
spected upon its arrival according to the usual practice and no appar
ent defects found, will not render a railway company liable fur in
juries tn an employee sustained while uncoupling a car resulting from 
the formation of ice inside the coupler, preventing its operation, but 
which could not be visible from the exterior.

| Phelan v. Ü.T.I*. It. Co., 12 D.L.R. 347, 23 Man. Lit. 435, 
ailirmed.j

Appeal from the Court of Appeal for Manitoba, Phclun v. 
(i.T.P. li. Vo., 12 D.L.R. 347.

F. li. Proctor, for appellant.
C. 11. Loche, for respondents.

Fitzpatrick, C.J.:—I am of opinion that this appeal should 
ho dismissed with costs.

The ear-coupler was of a type which complied in all respects 
with the requirements of the statute and had been approved of 
by the Master Car Builders’ Association. It did not work on 
the occasion in question because of an obstacle created by un
usual climatic conditions that could not be detected by the ordin
ary methods of inspection which were reasonably sufficient to
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ensure the employees of the company against accidents, and 
there was nothing special in the circumstances which required 
extra precautions to be taken.

1 agree with the Court of Appeal in the conclusion that in 
fact the ear-coupler was effective and the inspection adequate 
and, therefore, that the company was, in the circumstances, 
without fault.

Davies, J. :—Two contentions were urged by Mr. Proctor 
why the judgment of the Court of Appeal, directing judg
ment to be entered for the defendant, should be reversed. 
Olio was that see. 2(14 of the Railway Act easts an 
absolute and unqualified duty upon railway companies to pro
vide and cause to he used on all trains modern and efficient 
apparatus, appliances and means, infer alia,
(o) to securely couple ami connect the cars composing the train, and to 
attach tin1 engine In such train with couplers which couple automatically 
by impact, and which can be uncoupled without the necessity of men going 
in lx*tween the ends of the ears;
and the other was that, under the findings of the jury, the plain
tiff was entitled at common law, irrespective of the statute, to 
a judgment for the damages awarded.

The question as to the proper construction of sec. 2(>4 is a 
most important and far reaching one. I am. however, not able 
to accept the suggested interpretation as the true one.

The statutory duty so far as regards sub-section (c), with 
which only we arc concerned, consisted in providing ear-couplers 
which would couple ' -ally by impact and which would
uncouple without the necessity of men going in between the 
cars.

In all of the eases provided for in the section the > ory 
duty went beyond that imposed by the common law ; but I am 
not prepared, as at present advised, to hold that it imposed tin- 
absolute or unqualified duty contended for, involving obligations 
which neither skill, care or absence of negligence, could avail 
to avoid.

In the present ease, however, the defendant did not obtain 
any finding from the jury as to a breach of their statutory duty 
and, in the absence of such a finding, his contention must fail.

CAN.

s. c.

II. ( o.
Fitzpatrick, C.J.
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Oil the common law liability of the company invoked by the 
plaintiff, the only findings of the jury were that the defendant 
company was guilty of negligence and that this negligence was 
“through lack of proper inspection.”

This express finding negatives any other negligence on the 
defendants’ part.

I am unable to find any evidence warranting the jury's find
ing. We have the express evidence of Neill, who at the time of 
the accident was defendants’ car inspector at Melville, and of 
Couch man. who was plaintiff’s witness, that on the arrival of 
the train on the night of the accident an inspection was made 
by them one on each side of the train with a lantern and the 
couplers of each car were inspected from the outside and that 
there were no visible signs of snow or ice on the couplers, or 
other evidence to cause any suspicion as to their not being all 
right and in good order.

It must be borne in mind that the jury did not find any 
defect in the coupler. As a matter of fact, after the accident 
occurred, the discovery was made that the coupler did not 
work. It was at once taken off and opened and examined by 
Neill, who states that he found it nearly filled with ice which, he 
surmised, had fallen on the outside of the coupler in the shape 
of snow which had melted and dropped into the coupler and 
that, after the ice was removed, he found it “worked fine” and 
was in first-class condition.

The uncontradicted evidence is that the coupler was a 
standard one approved of by the Master Car Builders’ Associa
tion and one of the best on the market.

The truth is. that there was nothing the matter with the 
coupler itself, but that, owing to climatic conditions, it had be
come partially filled with ice, which prevented its proper work
ing and that its condition was not detected until after the acci
dent. happened, when if was taken apart, by Neill, and could not 
be detected by such an outside examination as good railway 
practice called for and as was made by Neill and f’ouchman.

The system of inspection as made by Neill and Couchman 
was approved of by Mr. Cowan, general car foreman of the 
Canadian Northern Railway Company, and other experts as
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good railway practice. All the experts agreed that any pulling 
of the cars apart to inspect the couplers was impracticable, and 
that the inspection sworn to alike by Neill and ( ouehman was 
the only practicable one.

No witness gave evidence of anything omitted by these in
spectors which ought to have been done by them, and if the 
jury, in the absence of evidence, drew inferences as to what 
should have been done in addition to what was done they should 
have stated what these inferences were and not put their find
ing in the vague and unsatisfactory language they used.

There was much discussion as to the meaning and effect of 
their finding “through lack of proper inspection." There is 
an air of delightful vagueness and uncertainty about it amply 
justified by the absence of any evidence.

1 am willing to accept the interpretation offered by appel
lant of its meaning as a possible one and as meaning that a pro
per inspection would have revealed the unworkable condition 
of the coupler. But surely that which was wanting in the in
spection. as made, should have been stated in the finding. All 
the experts agree that it was a good and proper inspection and 
several suggestions made to them of a possibly better inspection 
were stated to be impracticable.

Under these circumstances, in the total absence of any evid
ence to support the finding and because of its vagueness and un
certainty. I would dismiss the appeal and confirm the judgment 
of the Court of Appeal with costs.

Idinoton, and Dvff, «Id., dissented.

Anglin, J.;—Although I was unavoidably prevented from 
hearing the conclusion of the argument in this case. I understand 
that it is the desire of the parties that 1 should take part in the 
judgment.

In my opinion, this appeal should not succeed. In answer 
to the question, “In what did the negligence of the defendants 
consist?” the only finding of the jury is “Through lack of pro
per inspection.” All other charges of negligence preferred by 
the plaintiff have thus been negatived : Andreas v. C.P.li. Co., 
37 Can. S.C.R. 1.

CAN.

S. c.
pH FI.AN
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Idington, J. 

(dissenting)
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An is pointed out by Perdue, J.A. :—
l'a il un- tu inx|N>(‘t whh nut in itw-lf the iliri-et cau*e uf the accident. 

Then- must have Inh-ii Humething wrung with tin- coupler which noised it to 
fail and the jury have made nu litiding as tu this.

An put by Uslcr, J.A., in Sclfwoob v .Michigan ('entrai Kail- 
road Co., 13 O.L.H. 548 at 553:—

Want uf ins|icctiuii. unless there was suine existing defect which inspee 
tiun nun Id have diselused. is nut defect, or. hy itself, negligence.

Three suggestions are made in regard to the cause of the 
failure of tin- eoupler to operate—that there wen a defect in 
it due, either to original vice, or to a state ol' disrepair, or that 
the failure was due to the presence of ice in the rup or chamber.

The finding of lack of proper inspection is consistent with 
tin- existence of any one of these conditions. It is impossible to 
say which of them the jury had in mind. Indeed, the appellant 
himself suggests that the jury may have had in view some defect 
in the engine, which, it is said, was leaking steam. This possibil 
ity only serves to shew how inconclusive and unsatisfactory the 
finding really is.

There is not a little of direct evidence either of original de
fect or of a stati* of disrepair. The coupler is shewn to have' he«*n 
one of the best on the market—a standard appliance and such is 
admittedly met the requirements of sec. 2(14 (c) of the Railway 
Act. The only indirect evidence of anything being wrong with 
it is that afforded by the fact of its failure to work. That might 
be due either to a defect of the mechanism or to the presence of 
ice or snow, and does not, therefore, in itself, afford any proof 
of the existence of either condition. The only direct evidence 
in the record upon this point is that of Neill, who says that, on 
subsequent examination made by him. ice was found in the cup 
or chamber in quantity sufficient to account fully for its failure 
to operate and that on the removal of this ice the coupler 
“worked fine.” He also says that it was not worn and that 
every part of it was in first-class condition. This evidence is 
uncontradicted. If it may be assumed that in this particular 
the jury dealt with the ease upon the evidence, it may perhaps 
be inferred that they meant to find that a “proper inspection,” 
before the accident occurred, would, if made, have disclosed the
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presence of the ice afterwards found by Neill. They have not CAN-
so found, however, and their finding is consistent with their s.C.
having proceeded on an assumption of some entirely different |,m, *N
defect which, on inspection, would have been discovered.1 Oram»

Rut assuming that the presence of the ice in the coupler is Tin nk
Pacific

what they thought ‘ proper inspection would have detected, u. co. 
there are other serious difficulties in the way of sustaining their 
verdict. There is no evidence as to the “history” of the car 
carrying the refractory coupler for any period preceding the 
accident—nothing to shew when it was coupled to the adjoin
ing car—nothing to enable us to say when the coupler had last 
been operated- nothing to inform us to what weather conditions 
it had been exposed—nothing to exclude the view that on the 
last occasion when the ear should have been inspected, prior to 
its arrival at Melville, the coupler was free from ice and in per
fect order. The car had arrived in the Melville yards forming 
part of a fast freight train only a short time before the acci
dent and had been inspected. It is. therefore, against the suffi
ciency of this inspection that the jury must be taken to have 
pronounced.

The evidence as to the inspection actually made at Melville 
is given by the men who made it Neill and Couchman. Their 
evidence is that they inspected the cars forming the train accord
ing to instructions. They and a number of other fully qualified 
railway men in the employment of the defendants and in that 
of other railway companies testify that the inspection which 
is sworn to have been made is the only kind of inspection that is 
practicable in the.case of a train stopping rn mule. This evid
ence is uncontradicted. It is not within the province of jurymen 
to constitute themselves experts on such a technical question of 
proper railway practice and, without any evidence to warrant 
such a course and against all the evidence before them, to find 
that the method of inspection prescribed is improper: Jackson 
v. G.T.R. Co., 32 Can. S.V.R. 245. If the verdict means that the 
system of inspection was improper, viewed as a finding upon 
an ordinary question of fact it should be set aside, not as being 
against the weight of evidence, but as being against the evid-
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CAN. cnee : Join s v. Spenser, 77 L.T. 536. As Lord Herschcll puts it,
8. C. at p. 538 :—

1 cannot myself say . . . that the jury have found their verdict
upon the evidence.

It. ( O.

Viewed as a finding upon a matter of technical knowledge it 
is still less defensible : Managers of Metropolitan Asylum Dis
trict v. Hill, 47 L.T. 29; Joel,son V. Hyde, 28 C.C.Q.B. 294;

Anglin. J. Fiilds v. li other ford, 29 V.(\(\l\ 113.
But it is contended that the jury may have meant that the 

inspectors were negligent and did not carry out their instruc
tions. It is admitted by every witness who gave evidence on the 
subject—although they sav that it is of rare occurrence—that 
ice such as is said to have been found in the coupler in question 
might be there without any trace of its presence being visible 
on the outside of the coupler. The men who made the inspection 
both say :—

There were m» visible signs to shew that there was anything wrong with 
that coupler.

They examined it again after the accident and by visual in
spection could still see nothing wrong. The yard foreman, Tay
lor, corroborates them on this point. Ault, the plaintiff s fellow- 
workman. called by him as a witness, says the same thing. The 
evidence of these witnesses is uncontradicted. Neill swears that 
the condition afterwards found by taking the coupler apart 
could not have been discovered by the inspection which it was 
his duty to make and which he and Couehman both say they 
actually made.

But negligence of Neill and Couehman in the actual inspec
tion, if found, and properly found, would not have sufficed to 
sustain the verdict at common law. because the defence of com
mon employment, although taken away by legislation of the 
Province of Saskatchewan, in which the accident happened, is 
available in the Province of Manitoba in which the action has 
lieen brought ; The “Halley,** L.R. 2 P.C. 193. The findings arc 
insufficient to warrant a judgment under the Workmen’s Com
pensation Act.

The Court of Appeal for Manitoba has deemed it a proper 
exercise of their discretion and within their power to direct the
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entry of judgment for the defendant dismissing the net ion in
stead of ordering a new trial. No objection to this course is 
taken by the appellant. Vpon this question of practice I am not 
disposed to interfere.

I am. for these reasons, of the opinion that the verdict for 
the plaintiff was properly set aside and that the judgment dis
missing the action should be affirmed.

A/t/Kiil dismissal ici III costs.

SHEPARD v. ASTLEY.

Alberta Supreme Court, llarrei/, C.J.. Scott, link, anil Walsh,
June 1. 1915.

1. Appeal (| II Cl—50)—Master's ohdehs -Lani> actions Power ok
Jl’DOE ON APPEAL FROM.

A Judge oil appeal from a Master has the like discretionary powers.
under Rules 32<>, 512 and 3 (Alta.I, as the Court on an appeal from a
Judge, and he may therefore rescind a Master's order directing a re
scission of a land agreement and grant leave for an alternative remedy.

Appeal from a judgment of Stuart, .1.
II. /\ (). Sarari/, for the plaintiff.
Il . II. Sellar, for the defendants.
Beck, J.:—This is an appeal from an order of Stuart, .1,, in 

Chambers, on an appeal from the Master.
The action is on an agreement for sale and purchase of land— 

vendor against purchaser—claiming specific performance, a 
personal judgment, a declaration of lien, sale, rescission, and 
forfeiture of moneys paid. No defence was filed, but apparently 
a demand of notice was served.

The plaintiff then gave notice of motion before the Master 
for an order
that the agreement for sale mentioned in the pleadings he specifically per
formed and for an order nisi and in default of payment that the said agree
ment he rescinded and that the defendants do account to the plaintiff for 
all loss or profits received or enjoyed by them or on the alternative sale 
and foreclosure and for such further and other order as to the said Master 
may seem meet.

On the hearing of this motion the Master made an order to 
the following effect :—

(1). The agreement was ordered to he specifically performed. (21. The 
sum of $K,<>2K.45 was found to he owing for principal and interest by the

CAN.

I!. ( o.

ALTA
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ALTA. defendant to the plaintiff. (3). It was ordered that upon the defendants

8. C. paying to the plaintiff or into Court within two weeks of service the said 
sum and the plaintiff’s taxed costs and the balance of the instalments under

Riikpabd the agreement, the plaintiff do execute. &c. (4). Hut in default of payment 
of the said sum and costs within that time and on default of payment within 
three months of maturity of any subsequent instalment with interest, the
plaintiff should be at liberty to apply for (a) an order that the agreement 
should be rescinded and that the defendants do account to the plaintiff 
for all rents, revenues and profits received by them from or on account of 
the said lands; or (b) an order for sale; or (c) an order for personal payment.

Notice was given by the plaintiff of a motion before the 
Master
for an order that the agreement NX be rescinded and for possession to be 
given to the plaintiff and for judgment against the defendants for the interest 
due under the said agreement for sale at K', per annum until the date of 
rescission or for an accounting of rents and profits or in the alternative sale 
or foreclosure and for such further and other order as to the said Master 
may seem meet.
This motion was returnable on February 23, 1915.

Having heard the motion, the Master, on March 2b, 1915, 
made an order as follows:—

(1). The agreement was rescinded. (2). Immediate possession was 
ordered. (3). It was ordered that the defendants do account to the plaintiff 
for all rents and profits received by them or any of them during their posses
sion of said lands under the terms of said agreement for sale from the culti
vation or other use of tin* said lands as agricultural lands. ... ; and
that the plaintiff do account to the defendants for all interest and other 
sums received by him from the defendants or any of them under and by 
virtue of said agreement . . .

The plaintiff appealed from this order; the grounds of his 
appeal being stated as follows:—

1. The agreement sued on being rescinded the defendants, having sold 
at a profit the lands which they purchased under said agreement, are liable 
to account to the plaintiff for the profit so obtained or which but for their 
wilful default they could have obtained.

2. The defendants are liable to account to the plaintiff for the interest 
on the purchase price received by them on the resale of the property. 3. 
The defendants as purchasers under the agreement sued on, are liable 
on rescission to account as mortgagees in possession. 4. The defendants 
being in wilful default are liable to account for rents and profits obtained 
or which they might have obtained but for such default.

The motion by way of appeal was heard by Stuart, J., who 
allowed the appeal without costs, and ordered 
that the order pronounced by the Master in Chambers herein of date the 
26th March, 1915, he rescinded and that the plaintiff be given leave to 
renew the application made by him on the 23rd February, 1915, and to 
move for any alternative remedy to which he may be entitled.
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From this order the defendants appealed on the following:—
1. That the learned Judge had no jurisdiction to order that tin- order 

pronounced by the Master in Chambers dated the 27th day of March. 1915, 
should be rescinded in its entirety when neither the plaintiff nor defendant 
applied or asked that such order be rescinded.

2. That the learned Judge had no jurisdiction to grant an order rescind
ing the order above mentioned when the application by way of appeal from 
the decision of the Master was to vary such order only as to the accounting 
which should take place thereunder.

3. That the learned Judge had no jurisdiction to grant an order that 
the plaintiff be at liberty to apply for the sale of tin* said lands and premises, 
or the enforcement of the said agreement, as the same had boon rescinded 
on the application of the plaintiff and when the plaintiff's application to 
vary the order of the Master was based on the fact that such agreement 
had been rescinded.

4. That the learned Judge had no jurisdiction to grant an order rescind
ing the order of the Master in Chambers above mentioned on the appeal of 
the plaintiff when such order had originally boon granted on the application 
of the plaintiff.

On the argument before us, the defendant's counsel expressed 
himself as satisfied with the order of the Master of March 26, 
and the Court was of opinion that the plaintiff was not entitled to 
call upon the defendant to account to any greater extent than as 
directed by that order. The only question then remaining for 
consideration is whether the learned Judge was authorized to 
rescind the Master’s order and in effect to permit the plaintiff to 
disregard the order for rescission and ask for an order for sale.

On the part of the defendant it is contended that the plaintiff 
having been given an order for rescission with certain specified 
consequential relief, and having appealed from the order solely 
on the ground that the consequential relief specified is not the 
full extent of the consequential relief to which he is entitled, thus 
impliedly and, in fact, expressly—“the agreement sued on being 
rescinded”—accepting rescission, he elected tin1 remedy by way 
of rescission, and tin1 term of the order directing rescission must 
stand; and it was not open to him on the appeal to the Judge to 
ask, nor for the Judge to grant the relief of sale asked for alter
natively on the notice of motion, which he must now be taken to 
have abandoned. On the part of the plaintiff it is contended 
that an appeal to a Judge is a rehearing, and that upon such a re
hearing the Judge has the like powers as the Court on an appeal 
from a Judge, viz., according to r. 326,
full discretionary power to make any amendment of the proceedings before 
it . . . and to give any judgment and to make any order which ought

ALTA.

M.C.

Sine.xRii
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ALTA. to have boon made and to make such further or other order as the case may

S. C. require. The powers aforesaid may be exercised by the said Court not
withstanding that the notice of appeal may be that part only of the decision

SllEPABD may be reversed or varied, and such power may be exercised in favour of all 
or any of the respondents or parties although such respondents or parties

Amur. may not have appealed from or complained of the decision.
I think the plaintiff’s contention is right. Rule 312 gives an 

a .1 ihlge from a Master; there is no specific rule indicating 
the powers of a Judge upon appeal. Rule 3 says :—
As to all matters not provided for in these rules the practice as far as may 
be shall be regulated by analogy thereto.

By force of this rule, it seems to me, a Judge on appeal from 
a Master must he held to have the like powers as the Court on 
an appeal from a Judge, namely, those set forth in r. 326.

If this is so, I think that the learned Judge did what was 
within his powers; and I see no reason on other grounds for dis
turbing his order.

1 have looked at a number of cases under the English and 
Ontario rules, hut they seem to me to he of little assistance in 
interpreting our own rules.

I would dismiss the appeal. Having regard to the contention 
of the respective parties and their divided success, I would give 
no costs of the appeal.

The learned Judge expresses an opinion in the nature of direc
tions to the Master in the event of a rule being ordered. I am 
not inclined to agree with his views in this respect, and I think 
the Master should deal with all the questions relating to the sale 
unfettered by any directions in advance.

'dissenting) Harvey, C.J., dissented.

Scott and Walsh, JJ., concur with Beck, J.

Appeal dismissed.

SASK. DUTTON WALL LUMBER CO. v. FERGUSON.

8. C.

tytwte-roent

Saskatchewan Supreme Court, Haultain, C.J., Lamont, mil McKay, JJ. 
July 18, 1915.

1. Principal and acient (§ I A—6) —Limited aoency — Law clerk— 
Authority to prepare lease—Pledging credit for improvements. 

The express authority given one employed us a law clerk to prepare 
:i lease on behalf of the principal does not import the ostensible authority 
of pledging the principal's credit with respect to materials and im
provements on the leased premises.

Appeal from judgment for plaintiff.Statement

5^49
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J. F. Frame, K.C., for appellant.
Squires, for ra

The judgment of the Court was delivered by
McKay, .1.:—Plaintiff claims that, by an agreement in writing 

entered into on or about March 17, 1013, the defendant agreed 
that if the plaintiff would supply lumber and other building 
material for building a barn and repairing the roof and windows 
of a house on the north-west quarter of section 10. township 35, 
range 1, west of the third meridian, that defendant would pay for 
the same.

The plaintiff claims it furnished s """ * r and other building
material to the amount of SI 10.85, which was used in building 
said barn and repairing said house, but that defendant refuses to 
pay for the same.

In the alternative the plaintiff alleges that, on or about April 0, 
1914, the defendant agreed in writing with one Frank Porter 
that if the said Frank Porter would build a small barn, 28 ft. by 
10 ft., by 7 ft. high, box-ear roof, and repair the roof and windows 
of the house on the north-west quarter of section HI, township 35, 
range 1, west of the third meridian, he, the defendant, would pay 
for the same.

That the said Porter built said barn and repaired the roof and 
windows of said house during the month of April, 1914, and, for 
the purpose of said building and repairing, obtained from the 
plaintiff lumber and other building material to the amount of 
$119.85, but defendant refuses to pay the same.

That by writing dated September 3, 1914, containing apt 
words, the said Porter assigned to the plaintiff all his claim against 
the defendant.

There is no evidence to support the first part of the claim, 
and the learned trial Judge gave judgment in favour of the plain
tiff on the alternative claim, and from this judgment the defendant 
appeals.

The alternative claim is based on the following document put 
in as ex. “C” at the trial:—

You may build barn, 28 x 10 x 7 feet high, box-ear roof, and repair 
roof of house and windows of house, and send bill to me and I will pay.

J. I). Ferguson,
Pa (1. A. Ferguson.

SASK.

8.C.

Wall
l.l M 111 It I !»

I’krovsox.
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SASK.

S. C.
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Li mbi k Co. 

FemI'NM. 

McKsy. J.

The question to be decided is: Had (i. A. Ferguson authority 
to pledge the credit of the defendant? The facts are, shortly, as 
follows:

It appears that the defendant had leased to Frank Porter and 
his three sons, for the year 1013, the land on which the barn was 
subsequently built, and had had some discussion with them about 
building a barn thereon, 24 ft. square, in the spring of 1913. This 
was not done, as the lessees hadn’t time* to do it that spring.

About March 1, 1914, the defendant, who was then leaving 
for Kngland, instructed G. A. Ferguson, a third year law student 
in his office, to prepare a lease of the said lands to the Porters on 
the same terms as the lease for 1913. Some time in March, 1914, 
Frank Porter received a letter from the defendant's office in Sas
katoon, asking him to send in his lease for 1913. The letter was 
not produced, but he says it said: “Send in the old contracts, for 
I cannot get my hands on mine.” Frank Porter sent in to the 
defendant's office his lease for 1913, and after this, about April 4, 
1914, his son Jesse Porter came to the defendant's office, and he, 
Frank Porter, says: “I told him to tell J. I). Ferguson to let us 
have a barn; I thought probably $50 or $60 would put up a barn. 
And 1 got a letter from Ferguson’s office authorizing me to build 
that barn." The letter referred to is ex.

Apparently at this time Frank Porter was of the belief that 
he would require the defendant’s authority to build the barn, 
notwithstanding what may have taken place between them in 
1913

It appears that it was on this occasion, when Jesse Porter 
came into Ferguson & McDermid’s law office, that the lease was 
prepared, the cheque for the seed wheat, and ex. “('** were given, 
and the learned trial Judge so finds.

Jesse Porter first saw Mr. McDcrmid (the defendant having 
already left for Kngland), and he says: “I told him I came in for 
the money for the seed wheat and he told me to come back in an 
hour and (ieorge would be in.” Later, when Jesse Porter came 
back, he saw George A. Ferguson and apparently got the new lease 
for 1914, and certainly the cheque for the seed wheat, signed: 
“J. 1). Ferguson per F. F. McDcrmid,” and also the letter or order 
in question, ex. “C."

With regard to getting this order, he says: “George took me
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into Ferguson’s office and asked me if .1. I). Ferguson had given 
me any right to build this barn, and I said lie certainly did."

Jesse Porter then proceeded to tell him the* size of the barn, 
and G. A. Ferguson wrote and signed and gave him ex. 
which he, Jesse Porter, subsequently delivered to his father.

It is to be noted that the Porters never had any dealings befoic 
this occasion with G. A. Ferguson, and on this occasion it was only 
Jesse Porter that had any dealings with him.

Do these facts then, of G. A. Ferguson preparing this lease 
for 1914 on the same terms as the old lease, which provided for 
the defendant furnishing the seed grain, and giving the cheque 
for the seed grain signed by F. F. McDermid, hold him out as an 
ostensible agent of the defendant, or an implied agent of the de
fendant with authority to pledge defendant's credit for this 
lumber and building material in question? I am of the opinion 
that they do not.

SASK.

8. G

Wai i

Lvmbkr (H>. 

I'VKdVHON.

M« Key. J.

But the onus lies upon the person dealing with the agent to prove either 
real or ostensible authority, and it is a matter of fact in each ease whether 
ostensible authority existed for the particular act lor which it is sought to 
make the principal liable: 1 Hals., p. 1511. ami the cases there referred to.

Express authority is distinctly negatived by the defendant, 
and the plaintiff does not attempt to prove any. The defendant 
swears the only authority he gave G. A. Ferguson was to prepare 
the lease for 1914, in the same terms as the lease for 1913, which 
provided for the furnishing of tin* seed wheat by defendant, but 
says nothing about the barn. And, according to the evidence of 
Jesse Porter, who was the messenger or agent of Frank Porter, 
before G. A. Ferguson gave him the order, he asked him, Jesse 
Porter, if defendant had given him any right to build the barn. 
This, to my mind, shews that G. A. Ferguson was not of his own 
motion giving this letter, but rather that it was given on the 
assurance of Jesse Porter that his father was entitled to it. This 
the defendant denies, lb- says when the barn was spoken of in 
tin- spring of 1913 it was a barn 24 ft. square, and this is admitted 
by the Porters.

Furthermore, the cheque for the seed wheat being signed by 
F. F. McDermid and not by G. A. Ferguson, was, to my mind, 
intimation to the Porters of G. A. Ferguson's limited authority.

The onus being upon the plaintiff to shew that the defendan 
held out G. A. Ferguson as his agent, the evidence produced i
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not, in my opinion, sufficient to satisfy that onus. All G. A. 
Ferguson did, apart from this order, ex. “C,” was to prepare a 
lease and get the cheque for seed grain as was done the year before, 
and anything more than this, namely, the giving of ex. was 
done at the request of Jesse Porter and on the assurance that 
they were < d to it. How then can it be said that the de
fendant hi'ld him out as his ostensible agent for this purpose?

I am also of the opinion that ( 1. A. Ferguson was not the 
implied agent of the defendant with authority çe his credit.

Tin* >d authority of an agent extends to all subordinate nets 
which are necessary or ordinarily incidental to the exercise of his express 
authority. It does not, however, extend to acts which arc outside the 
ordinary courses of his business, or which are neither necessary nor in
cidental to his express authority: 1 Hals., p. 104 and the cases there cited.

The express authority given by defendant to (1. A. Ferguson 
was to prepare the lease as above stated, and I do not think this 
would give him authority to pledge the defendant's credit for the 
building of a barn or repairing the house. These, to my mind, 
are not “subordinate acts which are necessary or ordinarily in
cidental to the” preparing of a lease on terms which do not 
provide for the building of a barn or repairing of a house.

Counsel for the defendant contended that defendant's evidence 
is to the effect that he had authorized G. A. Ferguson to look after 
this farm, leased to the Porters. But I do not think that is the 
effect of it. The evidence on this point is set out on pp. 10 and 17 
of the Appeal Book, and that evidence clearly shews that all the 
authority defendant gave ( I. A. Ferguson was to prepare a lease 
on the same terms as the previous year.

Counsel for the re? laid considerable stress upon the
following question and answer:—

61. Q. So that he had that particular farm to look after for you? A. Yes. 
He was looking after that malin for me.

He argued that this was authority to look after the farm 
generally. But I think this must be taken in connection with 
the evidence immediately preceding it, where defendant sets out 
the express instructions he gave about the lease, and defendant 
evidently by the words “that matter" referred to the preparation 
of the lease referred to in question and answer No. 59.

I am therefore of the opinion that this appeal should be 
allowed with costs. A ppeal allowed.
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munroe v. McDonald.

A ora Scotia Supreme Court, tira lia m. ami Uu tun'll, ami Dryudalc,
l/«j/ 15, 1015.

1. VkXIKIK AND I'UKCHASKH I $5 I < l.'l)—IXCTMBBAXl'K OX TITLE SBWEBAtit
TAX PAVABLK IX 1XSTA1.MIMS—KlUlIT 10 DEDl < TION IX TOTO.

A covenant in a devil warranting the property to lie free from al1 
incumbrances and that the vendor will pay taxes, local improvement- 
and other assessments due on the property, entitles the purchaser lo 
an allowance of tin- full amount of a sewerage rate charged against 
the land, notwithstanding that the sewerage tax is payable in annual 
instalments and that all instalments were paid to date.

Appeal from the judgment of Ritchie, J„ in favour of the 
plaintiff.

L. .1. Lovett, K.( for appellant.
D. A. Cameron, for respondent.

Graham, C.J. :—The plaintiff, the vendor, purchased for 
$2,200 from tin- defendant a property at Sydney by an agree
ment under seal, dated July 41. 1905, the price to he paid $500 
down and the balance by monthly instalments. Sewers had re
cently been constructed on two sides of this property. The city 
of Sydney has a statutory lien for sewerage rates, and under this 
provision they are payable as follows : The whole rate may be 
paid at once, or. at the option of the landholder, the amount may 
lie divided into ten annual instalments to be paid with interest on 
each instalment at the rate of 5 per cent.

Sec. 282 of the Acts of 1903, eh. 174. is as follows :—
The h|H-cinl rates referred to in the next preceding section of this Act 

may he paid in one lump sum or in ten annual payments, each payment 
to consist of one tenth part of the principal sum. together with one year’s 
interest on tin* amount remaining due with interest at 5 per centum per 
annum.

The amount due for such sewer rate or assessment shall constitute a 
lien or charge on the land to which the same i* chargeable and shall have 
priority over every grant and lease or other conveyance and over every 
judgment, mortgage or other lien or incumbrance whatsoever affecting such 
land or the title thereto, and shall be enforceable in the same manner and 
with the same remedies as taxes on real estate. I'pon the sale of such 
land for taxes or sewer rates there shall Iks deducted from the proceeds 
thereof the full amount of sewer rates for which such property is liable 
although the whole may not be then due or payable.

The defendant, then owner, had adopted the instalment plan 
of payment for the sewer rates. At the time of sale he had al-

105
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N. S. ready paid two instalments of the amount payable for the sewer
g. V. improvement in respect to this lot while he owned it, namely, up

mTxboe t0 Jul-V 31» 1904'
v. Then, in the agreement for sale of July 31, 1905, the ques-

McDonald. ^on wou|(j naturally arise about the sewer rate. There was on 
orahsm.c.j. tjlut juv 011C jngt aiment due. This provision was inserted:—

Tin» vendor t<i pay taxes. Im-al improvement», ami other assessment* 
of whatsoever kind now due on the property: the property tax fir the 
year 11MI3 to he equally home hy the parties to this agreement.

The deed was not to lie given until the land was paid for.
The first question is whether the parties meant by that that 

the vendor was to pay the whole rate irrespective of whether the 
instalments were payable or not, or whether they meant that the 
instalments thenceforth payable were to be paid by him. Where 
was the line to be drawn? Inevitably the city would resort to 
its lien against the land when "each instalment matured. It 
could not do so before. The city looks to the land. In the event 
the plaintiff had to pay some $146.34 to relieve his land and 
he sues the defendant for money paid, alleging an obligation 
of the defendant to pay the amount because he gave a deed with 
covenants against incumbrances. The deed is dated May 18, 
1906. That is not very material because if the defendant should 

* pay the rates, the plaintiff having been compelled to pay them 
by the city, he would have an action to recover it over.

I must confess that I have serious doubts about the case. 
Because the sensible way of doing the thing was for the plain
tiff to assume the unpaid instalments of the sewer rate and have 
that arranged in the price rather than have the defendant pay
ing those instalments for ten years after he had parted with 
the land.

But 1 think the words “now due on the property” are words 
sufficiently apt to describe the total rate then unpaid though 
not then enforceable, meaning “now a charge on the property.”

I think the context makes a difference even if the ordinary 
commercial meaning of the word “due” is payable.

If the parties meant instalments or portions of the rate now 
due on the property they should have said so. As to the word 
“due” I simply follow Robinson, C.J., in Hall v. Broun, 15
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r.C.Q.B. 410. 1 think it is the total rate, or rather the unpaid 
amount of it in see. 281 whieh constitutes the lien or charge 
rather than the instalments as they mature.

The words at the close of the section only provide for pay
ment out of the surplus proceeds of instalments although not 
then enforceable against the land, and no trustworthy implica
tion can be drawn from them.

I think the appeal must be dismissed with costs.

N.S.

8. C.

McDonald.

firalinm. O.J.

Russell, J.ï—The plaintiff agreed to purchase a property Ruweii.j. 
from the defendant by an agreement which provided that tho 
defendant was to give him a warranty deed, to be given at tin- 
expense of the vendor and to contain the ordinary covenants 
and the property to be free of all incumbrances whatsoever ex
cept a mortgage to one Muggah for $1,000, “the vendor to pay 
taxes, local improvements and other assessments of whatsoever 
kind now due on the property, the property tax for the year 
1905 to be equally borne by the parties to this agreement.”

The agreement was made in July, 1905, which was of course 
the reason for the division between the parties of the property 
tax.

Previous to the making of the agreement a sewerage system 
had been introduced under a statute, which made the whole 
amount of the sewerage rates a lien, that is to say an incum
brance, upon the property, but provided that this might be 
spread over a period of ton years. I f the clause of the agreement 
in reference to the charges for local improvements indicated un
ambiguously that the vendor was only to pay the annual instal
ments of the sewerage claim payable up to the date of the agree
ment, such a provision would probably override the sweeping 
terms of the covenant against incumbrances, but the clause is not 
unambiguous. There is a sense in which the whole amount of 
the sewerage rates was due at the date of the agreement and in 
view of this ambiguity I think the learned trial Judge was right 
in deciding that the plaintiff was entitled to have a deed, which 
in fact he did have, from the defendant giving him a title free 
from any incumbrance for sewerage rates.

The construction of the words “now due” in the agreement 
is not necessarily the same as the construction to be put upon
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N.S. the wont “due” »n used in the statute relating to sewerage rates,
S. C. whieh is see. 282 of eh. 174 of the Acts of 190)1. hut ill a doubtful

ease 1 think it right to consider the meaning of the word as used 
in the statute. That section, it must he confessed, is ill-drafted,

McDonald. in that it uses the word “due” in two senses, hut 1 do not think
Ilnewll. J. it is 1o he interpreted otherwise than as it has been by tin- learned 

trial Judge. All difficulty, however, will disappear if the words 
“due or payable.” at the end of the section, are read as if they 
had been written “due,” in the sense of “payable.” In the 
earlier portions of the section the amount due clearly means the 
whole amount for whieh the property is liable whether immedi
ately payable or not.

The plaintiff, on re-selling the property, was obliged to de
duct from his selling price. $149.34 for sewerage rates, being the 
unpaid balance claimed by tin- city and which was a lien on tin- 
property. lie is entitled to recover this amount from the de
fendant under the covenant in the defendant s deed and should 
not be obliged, as the defendant claims, to pay it to the city for 
sewerage rates as In- has already paid that charge in his settle
ment with his purchaser. It is the latter who should pay the 
sewn rage rates as he has deducted them from the purchase price 
of the property in his settlement with the plaintiff. Possibly the 
defendant should have brought him in as a third party so as to 
have a decree that In- should pay the amount to the city but 
that is not the plaintiff’s affair, lie is entitled to the relief 
sought and decreed to him by the judgment appealed from.

Drysdale, .T.
(dl—en tint)

Dkyrdau:, .1.. dissented.
.1 ft in nl dismissal.

MAN. MFINDL v. BRAVENDER

K. B. Manitoba l\ inti's llt iirli. I'rcwImjaHl. ./. •/»/// *27. HUB.

1. Vkndor ami mu masks (§111 35)—Anhioxmknt iiy vkmhih—Condi
tions AH TO PAYMKNT—INNTAI.MKNTS—FoRN MIHVKK.

Whore the payment fur mi assignment of an agreement fur the sale 
uf lands is made dependent upon tin* cunilitiun uf the payment uf the 
euntraet instalments, the fact that tin* assignee fureelused and aeipiireil 
the purchaser’s interest eannut In- substituted in lieu uf the comlitinn 
where the Instalments were nut in faet paid.

Statement} Action on an assignment of an agreement for sale of land.
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II. F. Tench, for plaintiff.
./. F. Davidson, for defendant.

MAN.

K. B.

I’rkndkkuaht, J.:—The plaintiff assigned by deed to the de- Mi im»i- 

fendunt his interest in an agreement for the sale of lands where- Mhavkmikk. 

in he, the plaint IT, was the vendor and one Diekson, the pur- |.ron^7„ , 
chaser, and the action is brought to recover $1,500 as balance of 
the consideration for the assignment. The consideration in the 
agreement, which is dated January Id, 1013, is $7,500 of which 
$2.500 was a cash payment and the balance to be paid in two 
equal annual instalments with interest at 0 per cent. The deed 
of assignment wherein the consideration is stated to be $1, is 
dated February 22. 1013—so that there were then due at the 
time on the agreement for sale the two payments of $2,500 each 
respectively coming due on January 13. 1014 and 1015, with 
interest thereon.

The plaintiff also covenants in the assignment to make the 
two payments to become due under the agreement for sale in 
ease of default by the purchaser Diekson. The plaintiff’s con
tention is that $1 was not the true consideration for the assign
ment, but that besides $3.000 paid to him at the time of execu
tion, there was also, as part of the consideration therefor, “the 
promise of the defendant to pay the further sum of $1,500 so 
soon as the next payment, that is, the payment of $2,500 pay
able on January 13, A.I). 1014, should be made by the said 
I liekson. ”

The evidence of Uriah S. St route, who, as the defendant's 
agent negotiated the assignment, is really to the same effect, 
except that he. adds that the $1,500 was only to be payable in 
the event of Diekson meeting the first instalment promptly.

We have it then, both under the statement of claim and by 
the evidence of the defendant’s agent in the matter, that the 
payment of $1,500 was conditional, being contingent on the 
uncertain event of Dickson paying the first instalment except 
that Stromc adds to the condition that Dickson’s payment was 
to be made promptly.

It is true that the plaintiff's evidence is different, being to 
the effect that the $1,500 was to become payable when the first
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man. instalment on thv agreement for hale became due. That would
K. B. make it an absolute promise to pay on .January 13, 1914, which

Meindl *n mo* 0,|b’ contradicted by Strome and the defendant’s son, but
v. is wholly at variance with the statement of claim, and more-

K'__ * over, unlikely, as there would then have been no reason not to
prrodergMt. j. OUf the tmo consideration in the assignment if there was an 

unconditional promise to pay on a certain date.
As to the further element of promptness, as brought in by 

St mine's evidence, it is not necessary to consider it. as the fact 
is that the instalment was never paid. The evidence shews that 
shortly after January 13. 1914, when the first instalment was 
due and Dickson failed to meet the same. Mr. Strome agreed 
with the plaintiff that, by making Dickson's payment on the 
agreement for sale, he, the plaintiff, would become entitled to 
the $1,500; but the instalment was never paid either by Dickson 
or by the plaintiff'. In short, the condition as set out in the state
ment of claim and borne out by the evidence, admittedly did not 
happen.

The plaintiff, however, relies on something further which is 
set out in par. 5 of the statement of claim.

It appears that two months after the said instalment on the 
agreement for sale was past due—t.c., March 14, 1914—the de
fendant served cancellation notice thereunder, both on Dickson 
and the plaintiff; and said paragraph 5 sets out that the de
fendant
thereby acquired nil tin* right, title, interest ami estate of the said Dickson 
in full payment ami in lieu of the payment of the said sum of $2.51)0, and 
in lieu of all other payments hv the said Dickson and that the
defendant did ac<piire the said interest of the said Dickson us aforesaid 
on or about April 15, A.D. 1014. and the defendant did thereupon la-come 
liable to pay the plaintilf the said sum of $1.500.

The full facts with respect to cancellation are that, after 
causing cancellation notice to be served as aforesaid, the defen
dant Bravondcr brought suit against Dickson and the present 
plaintiff Meindl on April 7, 1914, setting out, among other alle
gations, the serving of the cancellation notice and praying in 
the usual form for personal judgment and foreclosure within a 
time to be fixed by the Court in case of default. The dcfencu 
of Dickson and the present plaintiff was to the effect that the
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serving of the cancellation notice on them had cancelled all man. 

their rights and that all interests which they ever had in the k. B. 
land were now vested in Bravender, therein* voluntarilv rclin- 
quishing any equitable relief they might have. Then, on motion 
of the present plaintiff, there was judgment declaring his in- 1*KANI-Ml1 
tervst and that of Dickson to be cancelled and at an end. Prendergast.

1 should here say. with respect to an alleged letter from the 
defendant to the plaintiff (ex. 3), that I cannot take it to havo 
been properly proven. This letter, in my opinion, fairly sets 
out the verbal agreement which I find was entered into at the 
time of the execution of the assignment, but the date at the foot 
of it. March 26, 1914, would probably imply an extension of 
time, and it is for this consideration that 1 refuse to receive the 
document.

Both counsel for the and for the defendant have
striven to take advantage of the cancellation notice and of the 
present defendant's prior suit against Dickson and the present 
plaintiff. In my opinion, there is nothing whatsoever in those 
matters that can affect the present issue either way.

The decree in the prior suit that all interest of Dickson and 
of the present plaintiff in the land be cancelled and foreclosed, 
is in no sense res judicata with respect to the present claim to 
recover the balance of the consideration for the assignment, 
which is an altogether different document containing a distinctly 
different agreement. As a r of* fact, the decree does not 
really affect the present plaintiff in any way, nor has the pre
sent defendant gained anything by joining him with Dickson 
in the suit; for the present plaintiff had no longer any interests 
in the land that could be foreclosed, as he had already made them 
over absolutely to the present defendant by the assignment. The 
decree, in declaring cancelled and foreclosed an interest in land 
which the present plaintiff had already assigned to the present 
defendant, really accomplished nothing at all.

The present plaintiff was not then a proper party to the 
prior suit in the aspect of foreclosure, but only with respect to 
his covenant contained in the assignment that he would make 
the payments under the agreement for sale in case of default by 
Dickson, and even then, that part of the action on which per-

7
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MAN. eonal judgment might be recovered, was abandoned. In consent-
K. B. ing to, and in urging, foreclosure as far as he was concerned, the

liKAVKNDKH.

present plaintiff was in fact consenting to nothing and urging 
nothing that had any substance, as he no longer had any interest 
in the land, nothing that foreclosure could affect in any way.

I'rendfrgest, J. Nor does it avail the plaintiff to urge that the defendant has 
secured by foreclosure certain interests in the land. That does 
not concern him. as that was Dickson's interest and not his own. 
From the moment that the plaintiff delivered tlu* assignment, 
he no longer had any interest in the land, but only a personal 
claim for the $1,500 sued for herein.

The payment of this $1,500, however, was, as 1 have found, 
conditional upon either the plaintiff or Dickson paying the first 
instalment under the agreement for sale, which neither of them 
has done. Had the defendant's promise to pay the $1,500 been 
absolute, the plaintiff’s acquiescence in the decree mentioned 
would in no way have affected his claim adversely; nor. on the 
above finding that the defendant's promise to pay was condi
tional, is the defendant’s position affected in any way by his 
securing the decree and other matters in the prior suit. There 
is nothing in the aforesaid matters to disturb the fact that the 
condition was the payment of the instalment, and the plaintiff 
cannot, in lieu of this condition, substitute the fact that the de
fendant foreclosed Dickson’s interest, or, putting it broadly, 
that he secured the land. The less so as the evidence shews that 
the reason for the condition, as it is, was to insure the payment 
of the instalment as a return on the investment and to guard ns 
much as possible against having to take the land in satisfaction. 
The action should be dismissed with costs.

Action dismissed.

SASK. AVERILL v. CASWELL & CO. LTD.

s.c. Haskatrheiran Sit prime Court. Ihiultain. C.J., La mont and McKaif, .1.1.
IS, ISIS,

1. Chattel mortoaue (§11 A—7)—Bona fideh ok consideration—Un-
TKl'K EXPRESSION OF—EFFECT ON SUBSEQUENT PURCHASERS.

A chattel mortgage given to secure a past indebtedness of $<100 and 
a future advance of $100. the consideration expressed in the mortgage 
being “$700 in hand paid” while the actual indebtedness at the time 
being only $000 does not truly express the consideration ns required 
by the statute, ami will render the mortgage void as against subse

quent purchasers ami mortgagees in good faith.
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2. ('ll ATT KL MOBTGACK (fill A—7 I—AFFIDAVIT OF OFFICER OF CORCOK.VTION—
PERSONAL KNOWLEDOK—FaIIIRI: ill STATE— EFFECT.

An ali'nlavit of bona fiden of a chattel mortgage sworn by nn oilierr 
of a corporation is defective if it fails to state, as required liv see. 24 
of the Chattel Mortgage Act (Sask.l. as enacted by eh. (17. see. 22. of 
the statutes 1913. that the deponent is aware of the circumstances 
connected with the mortgage and has a personal knowledge of the 
facts ih-posed to.

3. ('llATTKI. MORTUAUF. (fill I) 29)—INVALIDITY—Sl DSEql EXT ( IIAXCiF OF
POSSESSION—SeIZVRE WITHOUT REMOVAL.

A mere seizure hy a bailin' under a distress warrant on tin- maturity 
of a mortgage, without removing the goods from the mortgagor’s con
trol. does not amount to such an actual change of possession of the 
mortgaged goods as will cure a defective mortgage as against siihsc- 
<]Uent equities.

4. Chattel mobthau: (fill A—7 i—Affidavit of iioxa fide»—Swciix df
FORE SOLICITOR—VALIDITY.

A chattel mortgage is not rendered invalid ln-canse the ali'nlavit of 
bona fiilcs is sworn before the solicitor acting in tin- matter.

| Haker v. Ambrose. 2 Q.I1. 372. distinguished; Hnrlhrls, She nail «(• 
Co. V. Winnipeg Cigar Co.. 2 A.L.R. 21. refer ml to. |

Appeal from a judgment for defendant.
T. J. lilain, for appellant.
(i. II. Harr, for respondent.

The judgment of the Court was delivered by 

Havltain, C.J.: This appeal involves the conflicting claims 
of the plaintiff and the defendant company under chattel mort
gages given to them respectively by the defendant Mary Hill.

I have no hesitation in holding that the mortgage given to the 
defendant company was null and void as against subsequent pur
chasers or mortgagees in good faith for valuable consideration 
for the following reasons :—

According to the evidence, the mortgage was given to secure 
a past indebtedness and a future advance. Neither in the mort
gage nor in the affidavit of bona fidcs is the consideration truly 
expressed. According to the evidence Mrs. Hill owed the Cas
well Company about $600 at the time the mortgage was executed. 
While the consideration expressed in the mortgage is “$700 to 
him in hand paid at or before the sealing and delivery of these 
presents. ’ ’

The mortgage was taken, according to the evidence, to secure 
the amount actually owing at the time, and a further advance of 
goods to the amount of $100.%

SASK.

sc.

CASWELL

Ltd.

Statement

HâulUln. C.J.

8—23 D.L.B.
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SASK

SC.

Ltd.

Haulteln, O.J.

In the affidavit of bona fides William A. Caswell, described as 
“President of the firm of W. A. Caswell & Co. Ltd.,” swears to 
an actual indebtedness of .$700.

The affidavit of bona fides is defective in that while it pur
ports to be made by W. A. Caswell in the above mentioned capa
city, it does not state that the deponent is aware of the circum
stances connected with the mortgage and has a personal know
ledge of the facts deposed to, as required by see. 24 of the 
Chattel Mortgage Act as enacted by eh. 07, see. 22, of the 
statutes of 1913.

It is claimed, however, on behalf of the defendant company, 
that all these defects were cured by a * quent taking posses
sion of the property under the mortgage. The defendant com
pany's mortgage was executed on August 24, 1914. and regis
tered on August 20 and was due on September 15. The plain
tiff's mortgage was executed on September 5, 1914, and regis
tered on September 11, and was due on September 10. On Sep
tember 11 the defendant company made a seizure of the mort
gaged property. The seizure consisted in sending out a bailiff" 
armed with a distress warrant, who informed the mortgagor that 
the wheat was under seizure, and, on her agreeing that the wheat 
would be sold for the benefit of the Caswell Co., left the pre
mises and never returned.

During the interval between September 11 and 20 the wheat 
was drawn into the market town by the mortgagor and the “cash 
tickets” were handed over to the Caswell Co.

The evidence of the bailiff * , while shewing a seizure,
clearly shews an immediate abandonment of the seizure. He 
says :—

1 acted ns ha il ill" for tin* defendant company. Ex. 4 is the distress 
warrant. I recognize the mortgage ex. 3. Under the warrant 1 made a 
seizure on the place of Mary Hill. I seized wheat on section 31-19-13 \V2nd. 
1 recognize notice served on F. and M. Hill (ex. No. 1) by me. Hill was 
loading wheat. I told him my business and that the wheat in question 
was under seizure and I gave him the notice and then I served Mrs. Hill. I 
found the wheat on the premises in two granaries fairly full. Mrs. Hill 
agreed that Mr. Hill would haul the grain into town at once to pay olT 
the Caswell mortgage, otherwise I would have stayed right there. After 
inspecting the granaries 1 came home.

On these facts it cannot, in my opinion, be said that there 
was any actual or continued change of possession. The wheat

96
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Masters of the Supreme Court of Judicature attached to the 
Queen’s Bench Division of the High Court of Justice, or such 
other officers as arc assigned for that purpose under the provi
sions of the Supreme Court of Judicature Acts, 1873 and 1875. 
The English rules of Court also make further provisions relating 
to the registration of hills of sale. Here, there is no stpdi con
nection, and, in the absence of a specific application of the Rules 
of Court to Chattel Mortgages by the Chattel Mortgage Act, I 
am of opinion that they do not apply.

Bee also Barthels, Shi wan rf- Co. Ltd. v. Winnipeg Cigar Co., 
2 Alta. L.R. 21.

The plaintiff s appeal should, therefore, he allowed with 
costs. The judgment appealed against will Ik* set aside and 
judgment entered for the plaintiff against the defendants Mary 
Hill and W. A. Caswell & Co., Ltd., for $232.50, with interest 
at 5 per cent, per annum from September 5. 1914, and costs.

Appeal allowed.

23 D.L.R.] Avkrill v. Caswell & Co. Ltd.

was left in the uncontrolled possession of the mortgagor in ex
actly the same position, so far as third parties were concerned, 
as it had been before the seizure was made.

The defendant company’s mortgage must, therefore, be held 
to lie null and void as against the plaintiff, who is a subsequent 
mortgagee in good faith for valuable consideration.

An objection was taken to the plaintiff’s mortgage on the 
ground that the affidavit of bona fides was sworn before the 
solicitor who acted for him in the matter, contrary to r. 425, 
and the case of llaler v. Ambrose, | 18ÎHJ| 2 Q.B. 372. 65 L.J.Q.B. 
589, was relied on. That case decided that Order 38, r. 16, 
which is the same as our r. 425, applies to affidavits made under 
the Bills of Sale Act, 1878. In England, however, under the last 
mentioned Act, bills of sale are registered or filed with the
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Statement

(dissenting)

Idington, J.
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PRICE v. CHICOUTIMI PULP CO.
Supreme Court of Cumula. Ihiriis. Idinifton, Duff, .\n<ilin and Brodeur, JJ.

Mun h 15. lit 15.
1. Libel a.mi seamier ({5 lie—25)—Injury to business — Charge of

oktaim.no other's i.andn—Vse of political influence.
A publication charging u trading company with having used political 

influence for the purpose of procuring legislation giving it possession 
to lands in derogation of what, to its knowledge, were the property of 
tlie publisher of the charges, is an imputation calculated to injure the 
corporation in its business, and therefore actionable.

|Que. It. 22 K.B. HiW, allirmed.]
2. Libel and blanker ( § Il I ('—111)—Defences—Justification—Fair

COMMENT—HELI EE IN TRI III—MISDIRECTION BY COURT.
In an action to recover damages for libel, a direction by the trial 

.1 litige to the jury that the defence of justification would Is- established 
if tlie defamatory statements had been math- in honest belief of their 
truth, although in fact untrue, and that, if the publications were an 
honest comment on the facts, that, in itself, would be suflicient to 
establish the defence of fair comment, is erroneous and misleading.

|Que. H. 22 K.lt. 2I!I.‘I. allirmed.]

Appeal and crone-appeal from the judgment of the Court 
of King’s Bench, appeal side, Q.R. 22 K.B. 393.

(i. (I. Stuart, K.< and L. St. Laurent, for appellant and 
cross-respondent.

E. lit lirait, K.C., and A. Taschereau, K.( for the respond
ents and cross-appellants.

Davies, #1. (dissented).

Idinuton, J. :—This is an action of libel brought by the re
spondent against the founded upon the publication by
the latter in three newspapers published in the Province of Que
bec. of a letter written by him.

There was a private bill pending before the Legislature of 
Quebec promoted by the Town of Chicoutimi. This bill was so 
amended as to incorporate therein a declaration " Tie
rei ’s title to some grants made by the Crown.

The appellant in said letter recited the proceedings in the 
legislature which I need not dwell upon at length. In the course 
of his statements therein referring to this amendment he said:— 

Now a i of the lands described in this paragraph never has been
and is not now the property of the Chicoutimi Pulp C'o.. but is my pro-

And then he proceeded to state the history of the amendment 
and commented thereupon as follows:—

114
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The intention of the promoters was to obtain a legislative title to pro- CAN.
perty which the Chicoutimi Pulp Co. pretended to own, but its title to —
which was manifestly so insuflicient that it was afraid to submit it to the ( '
test of a legal decision. Price

1 think the public must conclude that the Chicoutimi Pulp Co. had no r.
confidence in their pretended title, otherwise the unheard of recourse to a * Hicoi rixit 
declaratory law with respect to private property would have been un- * 1,1,1 1 ° 
necessary. Idlngton, j.

While the value of the land at issue may not be very great the prin
ciple involved in legislation of this character is of supreme importance to 
the public; not alone to those persons whose property the Chicoutimi Pulp 
Co. may covet, but to all people whose property may be coveted by others 
having sullicient influence to obtain legislation of this kind.

I may, however, add that 1 am advised that though the intention of 
the promoters is clear, it is doubtful whether the object has been attained, 
and 1 propose forthwith to test the question and if necessary carry it to 
the Privy Council; should I find that my property really has been trans
ferred to the Chicoutimi Pulp Co., I shall come back to the legislature 
ami ask that body to undo the injustice done and return the property 
stolen.

I suggest for the consideration of the public whether legislation of this 
character is not calculated to prove injurious to Canadian enterprise 
seeking capital on tin- Knglish or foreign money markets. If companies 
can promote ami carry legislation transferring to them other people’s 
property, they can also promote and carry legislation by which creditors 
will be deprived of their security, or, if desired, of their recourse against 
their debtors. Is it reasonable under these circumstances to expect that 
capitalists will invest money in this province.

The respondent’s action is founded upon the letter ns a 
whole, but must rest upon these quotations.

Amongst many other things pleaded in defence the appel
lant alleged as follows;—

14. The letter published under his signature in the Chronicle, the Mon 
tirai Star, ami the Uazcttc, was written ami signed by him and was pub
lished at his request.

15. The statements of fact contained in the said letter are true in sub
stance and in fact. .....

18. This amendment was introduced without notice of any kind to the 
defendant or to the public and contrary to all Parliamentary rules, regula
tions and usages concerning private bills, and tin* persons who so intro
duced it intended thereby and the object of such amendment was to en
deavour to obtain n statutory or legislative title to certain lands which 
did not belong to the plaintiff, but did lielong to the defendant and which 
were in question at that time and with respect to which litigation was 
threatened. ....................................

47. The defendant's letter was a fair statement of true facts referring 
to a matter of public interest ami was a fair and bond fide comment, not 
only with respect to matters which the defendant had a right and an in-



118 Dominion Law Reports. [23 D.L.R.

CAN. terwt to make public, but a fair and bom fuie comment on matters of
s. c. public interest.

On the issues so joined the respondent as plaintiff was en
l’tICE titled to have the jury pass.

Chicoutimi It is claimed, and 1 think with reason, that the learned trial 
«Judge so misdirected the jury that the verdict obtained ought

Idlngton, J. not to stand.
The Court of Appeal has set aside the verdict and directed 

a new trial. From that judgment this appeal is taken.
I am, with great respect, afraid that there was much miscon

ception of law involved in the charge of the learned trial .Judge 
on the trial of this simple issue, and hence that the complaint 
of misdirection which has been pressed is well founded.

1 do not propose to enter in detail upon the manifold issues 
presented and the various misdirections of the learned trial 
Judge. Speaking generally thereof, however, he seems to me, I 
submit with great respect, to have confused the issues which 
ought to have been presented to the jury, and has thus been led 
into error. If any doubt existed as to the defamatory char
acter of these statements, a further question should have been 
submitted to the jury whose province it is to pass thereon. Then 
if the issues presented by the pleadings justifying as true the 
parts I have quoted of the letter complained of, and
assumed to be defamatory, had been well and truly tried out 
and the truth or falsity thereof, or of material statements there
in, first ascertained, matters would have been very much simpli
fied.

The action was launched some ten years ago and the plead
ings I quote from filed shortly thereafter. The appellant in
stituted, as threatened in said letter, proceedings to establish 
his title and followed same to the Privy Council and in these 
proceedings he failed entirely to establish the title he asserted. 
The trial of this action seems to have stood over awaiting the 
result of that litigation. It surprises one to find, in face of 
such a result (unless something new turned up afterwards 
which does not appear), the pleading of the defence of justifi
cation which I quote, still adhered to, instead of that assertion 
of title being withdrawn. A defence of justification involving

5



23 P.L.R.] Prick v. Chicoutimi Pulp Co. 119

the truth in substance and in fact of an alleged libel is often a CAN. 
perilous sort of proceeding. s. e.

The appellant nowhere in his long pleading sets up specific- |.HI( K 
ally a claim of privilege but in law contends that what In* does

( ii N or n mi
set up constitutes a privilege of some kind. I'uim o

So far as reporting what actually transpired in the legisla- wingt.m. j. 
turc or before its committees is concerned, that clearly is pri
vileged. And so far as a fair and reasonable comment thereon
is concerned that also was permissible ; for to speak the thought 
we will, is the very life blood of our freedom and free institu
tions. In doing so. however, no one has the right to invent 
statement of fact and present it for truth. Nor has he tin- right 
in his comment to put forward what others may have invented, 
and publish that or aught else as fact is false. No belief,
on the part of one publishing any such comment, in such false
hood can justify its nation as part of his comment.

The reasoning used may he grossly fallacious and thus, in 
effect, a falsehood in itself, but of that the law will take no 
notice. In thus appealing to mankind they arc supposed to be 
able to discriminate the true from the false if only the funda
mental facts upon which the comment proceeds are shewn to be 
true.

It has been said by high authority that this right to comment 
should not be called a privilege. And as a matter of expedi
ency it may be as well when we see how coni' used people get over 
the meaning of the term “privileged,” to bear that observa
tion in mind.

The comment must be fair, but much latitude has in practice 
been permitted, for wise men treat with silent contempt that 
which fair-minded men can, when nothing but facts are pre
sented, adjust and correct for themselves. And thus the appel
lant, in dealing with the matter he had in hand, might have 
gone very far in his strictures upon private legislation of the 
character of that he was assailing. But he was bound in doing 
so to adhere to the truth so that such fair-minded men as he was 
appealing to might not be led astray. He could have presented 
to the public just exactly the nature of the claim lie put before

4
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tin* legislative eunmittec with the answer made thereto and 
asked liis readers to decide relative to his appeal.

Such, as I have tried to set forth, 1 conceive was the law 
that ought to have been observed. Instead of that it seems to 
have been thought and, indeed, is urged before us that it mat
tered not in such circumstances whether what was stated was 
true or not, so long as it was honestly believed by appellant, and 
published by him in good faith. I am unable to hold that view 
of the law.

There arc many situations in the commerce of mankind when 
it becomes the legal, social, or moral, duty to speak, and in do
ing so to give honest utterance to that which when it comes to 
he investigated may prove absolutely false, and in many eases 
he so speaking is privileged and protected unless he can be 
shewn to have been actuated by malice. But this is not such a 
case. And to confuse it with that class of eases in their vari
ous shades of absolute and qualified privilege is to mislead, and, 
when doing so in charging a jury, is to misdirect them.

The law is so well expounded by Lord Blackburn and others 
in the case of ('tnnphell v. Spoil isicoode, •$ B. &, S. 7(>9. and many 
eases following it. that I may refer those concerned to said ex
position, and to other eases collected in Fraser on Libel and 
Slander, pp. 90-95.

For the purpose, therefore, of furnishing a bar to the action 
the investigation of the belief or good faith of appellant is of 
no avail.

As. however, in many other libel actions, there is in this an 
aspect of it which gives rise to the consideration of the question 
of the appellant’s good faith and his reason for believing that 
he had a right to assert that he had a title to the lands he claimed 
as his. And that, if lie thinks it worth while, he has a right to 
insist on the Court and jury hearing him in mitigation of dam
ages. It cannot form in itself in such a case as this a defence 
barring the action.

1 can imagine a man, wishing to justify himself before the 
public, using this right as means thereof even if only nominal 
damages asked at the opening of the trial, though 1 should doubt 
its expediency in a ten year old case.
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In dealing with such investigation as was made on the trial 
relative to this question of the good faith and belief of the appel
lant. there seems also to have been inueh confusion of thought. 
And that was carried into the charge of the learned trial Judge 
to the jury, lie seems to have treated the matter as if it were 
necessary to prove a contract in writing and to have held that, 
ns there was no commencement of proof in writing, what was 
adduced of an oral character must fall to the ground. I submit, 
with deference, that it was the conduct of the appellant for 
years preceding his letter in relation to these matters alleged 
against him so far as shewn to be inconsistent with an honest 
belief in his assertions of a title possessed by him that bore 
upon the issues relative to such belief and good faith.

From that course of conduct inducing, as it was alleged, 
reciprocal conduct on the part of those he assails, even an agree 
ment or understanding might have been inferred or submitted 
as a fair ground for an inference which forbade his honestly 
asserting.such title as he set up.

1 am by no means to be taken as asserting that such is tho 
fair inference or conclusion to lie reached. That was and is for 
the jury to consider. And it was for the learned Judge trying 
the case to have directed their minds to a fair consideration of 
such evidence of any kind shewing his conduct in its bearing 
upon this subsidiary question of the good faith of the appellant.

Again, 1 may point out that the last paragraph of the de
fence. being also the last of the three which I have quoted, 
couples together two or three matters which ought to be kept 
for consideration in the first place, quite independent of each 
other. The first part of the paragraph is apparently a repeti
tion of paragraph fifteen, which must stand or fall by itself ; 
and if it fall, then, in my view of the law which governs the case, 
that defence fails; and if that fails there cannot be maintained 
the further proposition of a defence of fair comment.

There has in such a case been a failure to maintain what the 
law recognizes as fair comment and imposes as a fundamental 
part of what constitutes fair comment.

< ounsel for appellant submitted that no case had been made
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s.c. jury and the action dismissed.
I’B.CK In my view of the law 1 need hardly say that I cannot 

assent to such a proposition.
( IIICOUTIMI He also took the objection, which is not set up in the state

Idlngton, J.
ment of defence, that the respondent being a corporation can
not maintain such an action as this, under the existing circum
stances attendant thereon, and resting upon such a basis as the 
appellant’s letter furnishes.

I do not think there is anything in any of the decisions in 
the cases to which he has referred which can be held to main
tain the objection. And 1 may frankly say that some obiter 
dicta 1 have observed therein do not seem to me maintainable. 
It would be short-sighted policy to try and so mould the law as 
needlessly to restrict the right of corporations to bring an 
action for libel.

In these days when corporations engage so much of the busi
ness activities of mankind and arc daily assailed in 11^ press, 1 
think any one of them so attacked ought to have the power to 
assure the public on whom it relies for business that its conduct 
has not been that imputed in any such attack as this, for ex
ample.

Bringing an action for libel and putting him defaming any 
such entity to the proof is its only means of defence. To de
prive any one of them of such right would be sure to tend to 
make their conduct worse instead of better. It is the public’s 
highest interest to have as much publicity given to corporate 
dealings with the public as possibly can be brought about.

1 think this appeal should be dismissed with costs.
As to the cross-appeal 1 think to allow it, even if good ground 

of complaint, which 1 do not find, would be to infringe on the 
settled jurisprudence of this Court relative to mere questions 
of costs. The cross-appeal should also be dismissed with costs 
to be set off against the other costs of the appeal herein.

Duff, .1. :—In this ease I regret to say that I sec no escape 
from the conclusion that there must be a new trial. I regret it 
because all the facts were before the jury to enable them to pass 
upon the issues raised by the action and the mistrial arises only
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because in certain vital matters they were not properly in
structed by the learned trial Judge. The defences were justifi
cation, privilege and fair comment. It was not disputed on the 
argument that in an action for libel where, as here, the publica
tion complained of deals with matters admittedly of public in
terest the rules of law applicable in the Province of Quebec do 
not sensibly differ from the rules of the law of England except 
in so far as they may be affected by statute, and there is no 
question of the application of any statute in this ease. In effect, 
the learned trial Judge directed the jury that the defence of 
justification would be established if they were satisfied that the 
defamatory statements of fact were made with an honest belief 
in their truth, even though in fact untrue. He further directed 
them that if the publication was an honest comment that, in it
self, would be sufficient to establish the defence of fair com
ment. As the learned Judges of the Court of King’s Bench 
have pointed out in their judgments these directions were 
erroneous. The defence of justification fails unless the defen
dant justifies every injurious imputation which the jury find to 
be conveyed by the publication. The defence of fair comment 
fails unless the jury find that the imputation, although defama
tory and not proved to be true, was made fairlif and bonû fide 
as the honest expression of the opinion held by the defendant 
and is, in the opinion of the jury, warranted by the facts in the 
sense that a fair-minded man might, on those facts, hold that 
opinion. It is also essential to this defence (as regards imputa
tions which the defendant fails to prove to be warranted in fact) 
that he must have stated them not as facts but as inferences 
from other facts.

As there is to be a new trial I think it is undesirable to enter 
upon any discussion of the facts. But I think it is important 
to say this: The plaintiff is only entitled to succeed if the publi
cation in question could convey to the mind of a reasonable 
person imputations calculated to damage the plaintiffs in their 
business. I think the publication is capable of such a meaning, 
that is to say, I think it is capable of being read as charging 
the plaintiffs with making use of their political influence in tho 
legislature to procure the passing of legislation with the object
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of depriving the appellant of rights which they either knew to 
be vested in him, or believed might be vested in him, in respect 
of property which they desired to get for themselves ; in other 
words, that they were unscrupulous enough to make use of their 
political influence to benefit themselves at the expense of the 
appellant’s rights, or what, if his recourse to the Courts were 
not taken from him, might prove to be his rights. 1 think that 
would be an imputation calculated to damage them in their busi
ness. But it is a question for the jury whether or not the publi
cation in fact bears that interpretation in the sense that that is 
the meaning which a reasonable person would attribute to it.

There is one further observation arising out of the course 
of the argument in this Court which it seems right to make and 
that is that the defendant is only bound to justify the publican 
tion (as regards his defence of justification) or support the 
publication as fair comment (as regards his defence of fair 
comment) in the sense in which the publication would lie action
able : that is to say, in the sense in which it would convey an 
imputation prejudicially affecting the plaintiffs in their busi* 
ness. Failure to prove, for example, as a fact that the defend
ant was the owner of the property, while relevant, no doubt, 
could not be conclusive as regards either defence. Even assum
ing the jury should construe the publication as declaring abso
lutely that the appellant was the owner of the property, the gist 
of the imputation in the only sense in which it is actionable is 
that the plaintiffs oppressively or dishonestly made use of their 
political influence with the legislature to deprive the appellant 
of rights which they knew to be his. or his title to which, at all 
events, they did not think it safe to leave to the judgment of 
the Courts. If the appellant fails to justify that imputation 
in fact there is still open the defence of fair comment, the co
efficients of which I have indicated above. But first of all, it 
is a condition of the plaintiffs’ success that it should appear 
that the publication contains actionable imputations, that is, 
I repeat, imputations calculated to prejudice the plaintiffs in 
their business.

A noun, J., dissented.
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Brodeur, J., for rca nous given in writing, was of the opinion 
that the appeal should be dismissed.

Appeal and cross-appeal dismissed with costs.

FITZHERBERT v. DOMINION BED MANUFACTURING CO.
British Columbia Court of Appeal, .Macdonald. C.J.A., Martin, Galliher, 

and Me Chilli ps, JJ.A. April 6, 191">.
1. Corporations and companies (§ V E 2—220)—Action ny shareholder— 

Rescission of stock subscription—Misrepresentation.
It is no answer to a shareholder’s action against the company for 

rescission of the allotment to him of shares, for which he had fully 
paid, subscribed for upon a fraudulent misrepresentation of the company, 
for the latter to set up that at the time of action brought the company 
was in financial difficulties and that the interest of creditors had in
tervened, if the company has not been placed in liquidation, although 
an assignee had been appointed under the Sale of Goods in Bulk Act, 
R.S.B.C., eh. 204, to carry out the sale of its entire stock in trade.

[Oakes v. Tur quand, L.R. 2 H.L. 325; Tennent v. City of Glasgow Bank, 
L.R. 4 A.C. 615, distinguished.]

Appeal by defendant from judgment of Macdonald, .1. 
Iirydon-Jack, for appellant.
Abbott, for respondent.

Macdonald, C.J.A.: -The facts of this case, so far as they 
have been brought out in evidence, are that one Lynch, the agent 
of defendant to solicit subscriptions to its capital stock, induced 
the plaintiff, in June, 11)12, to apply for 250 shares by falsely 
alleging that one Douglas had taken shares to the value of $3,000, 
when, in fact, he had not taken any. Subsequently, in October, 
1012, the plaintiff " * >r an additional 20 shares, which were 
allotted to him.

Before agreeing to apply for the 250 shares, the plaintiff inti
mated that he had not the cash in hand to pay for them. Lynch 
thereupon offered to obtain a purchaser, at the price of $10,000, 
for bonds of the Columbus Securities Co. which the plaintiff held. 
The plaintiff delivered the bonds to Lynch, together with his 
(the plaintiff’s) four promissory notes for sums aggregating 
$2,500, payable to himself and endorsed by him in blank, which, 
with the bonds, would enable Lynch to find the $12,500 necessary 
to pay for the 250 shares applied for.

The written application signed by the plaintiff made no 
reference to the bonds and notes. At the same time, and on 
what appears to be one of defendant’s forms, Lynch, as agent
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for defendant, acknowledged receipt of $12,500 in full for 250 
shares in terms of the application, which was identified by a 
number corresponding to the number of the receipt. The receipt 
was headed “Temporary Receipt,” and at the bottom were the 
following words: “All cheques or drafts must be made payable 
to the Dominion Bed Manufacturing Co., Ltd., when this appli
cation is given.”

Some time later the plaintiff received from the secretary of 
the company certificates executed by the president and secre
tary certifying that he had been placed on the register of share
holders in respect of 250 shares.

Shortly before the commencement of this action plaintiff be
came aware that the shares were not allotted to him by the com
pany, but were promoters’ shares, which had previously been 
allotted to one Bereiter and belonged to him, and that the plain
tiff’s bonds and promissory notes or the proceeds thereof had 
never, unless Lynch's receipt of them could be deemed to be the 
receipt of the company, been received by the company. The 
defendant’s minutes shew that plaintiff's application had come 
before the board of directors and was rejected, professedly be
cause defendant would not accept the bonds and promissory 
notes in payment of the shares applied for.

Without any notification to the plaintiff of this refusal, the 
company afterwards, at the request of Bereiter, cancelled cer
tificates for 250 of Bereiter’s shares and re-issued them in the 
plaintiff’s name, thus intentionally or ignorantly concealing the 
true nature of the transaction from him.

That Lynch and Bereiter, and perhaps Bereiter’s co-directors, 
fraudulently colluded together to bring about this result may, 
in the circumstances, be suspected. Neither Lynch nor any of 
the persons connected with the manipulation of the shares, bonds 
and notes were called to give evidence. In the absence of such, 
it cannot, I think, be inferred that anyone other than Lynch 
acted fraudulently. The fact, however, is that the plaintiff’s 
application.to the defendants to be allotted 250 shares was not 
accepted, and no contract between them was made. Plaintiff’s 
offer was not for the purchase of Bereitdr's shares, and hence 
no contract between himself and Bereiter existed. In respect 
of these shares, therefore, the plaintiff is not a shareholder in
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the defendant company, and his name is not properly on the 
register of shareholders, and he is, therefore, entitled to have it 
removed.

But the substantial relief which he claims is the return of 
his bonds or their value at the time they were delivered to Lynch, 
the return of the unpaid note, and the repayment of the moneys 
paid in respect of the other three notes which he had satisfied 
before action brought.

His right to this relief depends on whether Lynch is to be 
regarded as his agent for the sale of the bonds and notes, or 
as the defendant’s agent to give an acknowledgment binding on 
defendant of the receipt of $12,500. There is no evidence that 
Lynch had authority or was held out as having authority to 
accept bonds or notes in payment of shares. Indeed, the company 
could not, liecause of a provision to that effect in the Companies 
Act, accept payment for shares except in cash. The arrange
ment between the plaintiff and Lynch for the sale of the bonds 
must, I think, be regarded as an arrangement 1 et ween them
selves by which Lynch became plaintiff’s agent to make the sale. 
Therefore, the receipt of the bonds by Lynch was not the re
ceipt of the bonds by the company. There is no evidence that 
the bonds were, in fact, sold ; there is no evidence of what became 
of them. The maimer in which the notes were drawn suggests 
the same relationship in connection with them. They were not 
made payable to defendant, but to the plaintiff, and endorsed 
by him in blank to enable, no doubt, Lynch to negotiate them. 
In his evidence the plaintiff endeavours to explain this by saying 
that Lynch told him the company needed money, that the bank 
would not discount their notes, and that these notes could be 
more readily discounted if drawn in the way suggested. This 
is a most illogical reason, but it is the only one given. I think 
the notes must be held to have been given in that way in contra
vention of the notice which appears at the foot of the receipt, 
which I have already recited. Plaintiff had notice that cheques 
and drafts were to be made payable to the defendant, and that 
should have warned him not to entrust Lynch with negotiable 
paper. In this view of the case the company ne’ er had pos
session of the bonds and notes, and, hence, there is nothing to 
make restitution of.
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As regarde the 20 shares applied for in October, that trans
action, I think, stands on a different footing to the one which 
I have just been considering. The plaintiff’s application for the 
20 shares was accepted by the defendant, and the shares were 
duly allotted and paid for. The plaintiff also claims rescission 
of this contract on the ground of fraud. The evidence is not 
very clearly directed to that issue, but the original fraudulent 
misrepresentation was never corrected—that is to say, when the 
plaintiff applied for and received the 20 shares, he was still en
titled to rely upon the representation which had been made to 
him when he purchased the 250 shares, that Douglas had taken 
shares to the value of $5,000. There is no doubt that that 
representation was made by Lynch and that the defendant com
pany was privy to it, and that it was calculated to and did in
duce plaintiff to apply for the 250 shares. No doubt there were 
other inducements offered to the plaintiff when he took the 20 
shares, but I think it must be inferred that he acted, not only 
on these inducements, but relying on the representation which 
originally influenced him to become an applicant for shares.

In this view of the matter, the plaintiff is entitled to retain 
his judgment for rescission of the contract to take those shares, 
and he is entitled to have his name removed from the register 
of shareholders in respect thereof, and to have judgment for the 
return of 81,000 paid to the company therefor, with interest.

The defendant’s counsel contended before us and in the Court 
below that, because it was in financial difficulties at the time 
or immediately after the commencement of this action, the plain
tiff could not claim the relief of rescission, because the interests 
of creditors had intervened, and cited Oakes v. Turqmnd ( 18(57), 
L.R. 2 H.L. 325; and Central It. Co. of Venezuela v. Kisch 
(1807), L.R. 2 H.L. 99, and other authorities in support of it. 
In my opinion, these cases have no application to the present 
case. It cannot be doubted that, as between shareholder and 
company, rescission may, and in a proper case ought to be de
creed. The cases mentioned above were contests between share
holder and creditors represented by liquidator, not between share
holder and company. This plaintiff is not suing to have his 
name removed from a list of contributories—indeed, no question 
of contribution arises. It may be said that, if he is permitted
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to recover judgment in this action for the return of moneys paid 
on account of shares, the plaintiff will claim to rank with other 
creditors in the distribution of a fund which is insufficient to pay 
the creditors in full, and in this way obtain an advantage repug
nant to the principle of these eases.

I do not, however, think we have anything to do with that 
in this appeal. If the plaintiff should seek to rank with the 
other creditors, the liquidator has power to contest his right to 
do so. Then the question will he one between the plaintiff and 
creditors. I express no opinion as to what the result should be 
in such an issue. It is unnecessary here to do more than dis
tinguish those cases from the one at bar.

In the result, the plaintiff is entitled to have his contract 
for the purchase of the 20 shares rescinded; to have his name 
removed from the register of shareholders in respect of these 
shares, aid also of the 250 shares; he is entitled to judgment 
for the sum paid for the 20 shares, with interest, and with respect 
to the other relnf claimed and given in the judgment Mow, the 
appeal should lie allowed.

The appeal having partly succeeded and partly failed, there 
should he no costs, but the plaintiff should have the costs of the 
action.

Martin, J.A.: In this action the plaintiff seeks to rescind 
the contracts for the1 two blocks of 250 and 20 shares, to remove 
his name from the register and list of shareholders, and for a 
return of his money, promissory note, and bonds. As regards 
the first block, the grave difficulty is that the trial Judge has 
found, as I understand his judgment (as it was open to him on 
the evidence), that, in plain language, the plaintiff was swindled, 
and that, by a conspiracy of some of the company's officers, 
certain promotion shares which had been issued to one of the 
directors. Bereiter, were surreptitiously and subsequently trans
ferred to him in pretended answer to his application of July 3, 
1912, for shares in tin* company, after that application (which 
involved the acceptance of the plaintiff’s promissory notes and 
Columbus Securities Co. bonds) had been formally rejected by 
the board of directors at their meeting on July 18, 1912, and the 
proceeds of which fraud went directly into the pockets of the 
conspirators, instead of into the treasury of the company.
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As I view the transaction, it is simply this, that it was a 
fraudulent scheme by certain directors to rob the company as 
well as the plaintiff, and they succeeded ill doing so. The appli
cation onh came before the board of directors to be rejected, 
and so there was no acceptance of it and no contract. The 
effect of what was secretly done after that rejection is just the 
same, in principle, as if one or more directors had secretly taken 
blank shares out of the share book, tilled them in, signed and 
sealed then and delivered them.to an applicant in exchange for 
cash, which they put in their own pockets. It was not an act 
of the company at all which could estop it, but simply a private 
and independent piece of rascality, which the company, as such, 
had no knowledge of and which it was powerless to prevent. 
The result is that the plaintiff never had any contract with the 
company, and, therefore, there is nothing to rescind. His 
remedy is a personal one against those who conspired to defraud 
him, but he has no claim against the company, which has suffered 
as much as he has.

Then as to the second block of 20 shares applied for on Octo
ber 3, 1012. They were paid for in cash, $1,000. to the com
pany. and appear to have been régulai 1\ issued, but the learned 
trial Judge has found that the contract should be set aside for 
fraudulent misrepresentation, and I see no good ground for dis
turbing his finding. The onh question that remains is the fact 
that the plaintiff did not bring this action till July 22, 1013, 
which is nearly a month after an assignee had been appointed, 
on June 2», under the provisions of the Sale of (ioods in Hulk 
Act, eh. 204, H.S.H.C.. to carry out the sale of the entire stock- 
in-trade of the company to one Barber, and it is submitted, on 
the authorities cited, chiefly Oalcx v. Turquand (1807), b.H. 2 
H.L. 32”), and Tnmcnt v. City of (llaxgau' Haul: ( 1870), L.K. 4 
A.(\ 61». that it was then too late to rescind this contract to 
take the shares. I think, however, that the learned Judge was 
right in holding that the principle in those cases, which were 
between liquidators and shareholders, as to the right to remove 
names from the list of contributories, does not extend or apply 
to the circumstances of the present case, wherein the share
holder has fully paid for his shares, and no question is or can 
be raised as to putting him on a list therefor. Whatever rights, 
if any, the creditors of the company may have against him, they
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do not stand in the way of his right to have the contract between 
himself and the c ipany rescinded for just cause, and the judg
ment helnw in his favour should stand in that respect.

(Ialliher, J.A.: 1 agree with the Chief Justice.

M< Phillips, J.A.: With all respect and deference In Un
learned trial Judge, in my opinion il was not established by the 
evidence that Lynch was the agent for the company for the 
sale of 2nd of the 270 shares issued to the plaint ill’. With respect 
to the 250 shares, it was a transaction whereby the plaintiff was 
transferred 250 shares which previously stood in I lie name of 
E. W. Bereiter, and, under date August 20, 1012, the plaintiff 
gave a receipt therefor. It is contended that the plaintiff was 
unaware of this fact. Without entering into detail of how I 
arrive at a contrary conclusion, 1 unhesitatingly say that 1 do 
not give any credence to this contention.

The plaintiff applied to the company for the issue to him of 
2.70 shares under date July 3. 1012, but no allotment was made. 
In fact, the application was refused, and in particular because of 
the fact that the plaintiff proposed to pay therefor as to $10,000 
of the $12,000-—the par value by the transfer of .700 shares of 
the Columbus Securities Co.

The company had determined, on February S, 1012, that 
J. B. Askew was to be the exclusive agent for the sale of $00,7.70 
of the company’s stock, on a commission to him of 2.7', on all 
stock sold, he being empowered to accept one-fifth of the pur
chase price in cash and promissory notes at O', or 0f, mort
gages on real estate as security for the balance, the notes to run 
not exceeding 12 months and the mortgages for not longer than 
5 years, or any negotiable security approved by the directors.

It is true that J. W. Lynch, purporting to act as the agent 
for the company, issued to the plaintiff, in respect of his appli
cation for the 2.70 shares, a receipt for $12,.700, but the receipt 
was untruthful, and no such sum was paid to the company, and 
who was better aware of that than the plaintiff ? The plaintiff 
did, it is true, turn over to J. W. Lynch 4.70 shares of the Colum
bus Securities and four promissory notes for $025—three of 
which notes have been paid—all of which, it would seem, were 
made to the plaintiff’s own order, the plaintiff accepting as suffi
cient explanation that it was not desired that they should Ik
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made to the company, as its line of credit with the Bank of 
Montreal, its bankers, was exhausted, and it was not desired to 
make the transaction known to the bank, but the notes would 
be realized upon, indej)endeiit of the bank an explanation which, 
then and there, should have aroused the plaintiff’s suspicions, 
if it was the fact that he was embarking in this transaction in 
good faith and not lending himself to the flotation of a com
pany which was clearly, as the evidence shews, being manipu
lated by men devoid of principle or honesty. Upon the very 
receipt accepted by the plaintiff is this statement :

All cheques or drafts must lie made payable to the Dominion Bed 
Manufacturing Co., Ltd., when this application is given.

The circumstances surrounding this application for the 250 
shares are so suspicious in character that 1 cannot give credence 
to the plaintiff’s testimony. 1 cannot believe that he was un
aware that his application, as made, was refused by the directors, 
and that not until the month previous to this action being brought 
did he become aware that he had been transferred shares that 
previously stood in the name of K. W. Bereiter.

It is to be noted that upon the application made for the 250 
shares there is this statement: “The company reserved the right 
to reject all or any part of this application.”

The application for the 250 shares was made on July 3, 1012, 
and on July 11, 1912, we have the plaintiff writing a letter to 
the company in the following terms:—

Vancouver, B.C..July 11. 1912. 
The Dominion Bed Mam each ium; Co., Ltd.,

11 Hi Dominion Trust Building, City.
Dear Sirs,-

1 have subscribed for two hundred and fifty shares in your company, 
as 1 believe that the bed which you will turnout will prove to be a better and 
a simpler bed to erect than any other bed on the market, and 1 have no 
doubt that there is great scope for such an industry in Vancouver, and that 
a large field can be tapped from Vancouver.

With sufficient < to commence operations and able management, 
I consider that a most successful future is in store for the Company.

Yours truly,
C. H. Fitzhkhbert.

The plaintiff would appear to be very willing, and at a very 
early date, to lend his name to the exploitation of the company, 
and, no doubt, to aid in inducing others to invest in the shares 
of the company, and it would appear that his profession or busi
ness is that of financial agent.

77
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On August 8, 1912, J. W. Lynch issues a receipt to the plain
tiff for the further 50 shares of the Columbus Securities Co., 
making, in all, the 500 shares, and on August 8, 1912, the plain
tiff receives two certificates from the company, covering 250 
shares in the company—one for 50 shares and the other for 200 — 
and signed receipts therefor, which, as they appear in the appeal 
book, shew that the shares were shares previously held by E. W. 
Bereiter—#>., it is contended that the receipts were separated 
from that which goes before, and afterwards pasted on no doubt 
that appears to be so—but again 1 cannot give credence to this 
contention and that the plaintiff was unaware of the actual facts. 
I am impelled to hold that he was conversant with the fact that 
he had had transferred to him shares previously held by E. W. 
Bereiter.

It is to be noted that the plaintiff, in purchasing shares in 
the company, went upon the advice of his partner, Mr. Weller, 
who made an investigation of the business affairs of the com
pany, and it was only after this investigation was had that the 
pi decided to purchase shares in the company, and on
July 11, 1912, eight days after his application, lie wrote the letter 
above quoted.

It was admitted, upon the argument of the appeal, that Lynch 
was not acting for the company when he undertook to sell the 
stock of the Columbus Securities, but for the plaintiff. We 
find the plaintiff making this statement in examination in chief :

lie (Lynch) was in u great hurry. He said that he would agree to the 
disposal of this stock and would sell it and buy this other stock yi the 
Dominion Bed Manufacturing Co.

B. C.

0. A.
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And Mr. Weller, who had advised the plaintiff, was present on 
this occasion. This all indicates that Lynch was clothed with 
authority by the plaintiff to carry through a transaction of sale 
of the stock of the Columbus Securities, and purchase, on behalf 
of the plaintiff, shares in the Dominion Bed Manufacturing Co. 
To accomplish this some time would necessarily elapse, and the 
plaintiff" rently never obtained the certificate for the 250 
shares until August 20, 1912. If the position of matters was as 
the plaintiff wishes it to be understood, why this long delay from 
July 3 to August 8, 1912,‘before the certificates issued? It can 
only be explained upon the footing that Lynch was to in some 
way dispose of the Columbus Securities’ stock and procure shares

83
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in tin* Dominion Him I Manufacturing Co., not by wax- of the 
application for share* to the company, hut from some holder 
of shares in the company.

Then \ve have the plaintiff, on October 3, 1912. making a 
further application for 20 shares in the company, hut this appli
cation is at once acted upon hy the company, and a certificate 
issues under date Octol er 4. 1012.

Then on October 7. 1012, the plaintiff writes the following 
letter:

Suite 417 Metropolitan Bldg.,
Vancouver, B.C., October 7, 1012.

J. B. Ahkkw, Ksg.,
Secretary-Treasurer,

The Dominion Med Manufacturing Co. Ltd.,
Dominion Trust Building. City.

Dear Sir.
Having made further investigations with regard to the possibilities 

of future developments for the manufacturing of the bed for which you 
hold the patent lights, I believe that the Company should prove very 
successful and pay good dividends to shareholders. I have, therefore, 
arranged for the increase of my holding from $12,000 to that of $20,000. I 
also trust that I may be of service in the extension ot your business, as good 
manufacturing concerns are needed in this city.

Yours very truly,
Cecil II. Fitzhkhbkkt.

What is the explanation of this letter? It would not appear 
that there is any explanation. All that can lie said is, that it 
would appear that the plaintiff was ready and willing to make 
a statement presumably to be used to induce others to have 
confidence in the company and to invest in its shares, and the 
statement that he had increased his biddings to 820,000 was 
wholly untrue: but now the plaintiff seeks in this action, when 
the company is in liquidation and unable to pay its debts in full, 
to have set aside, upon the ground of misrepresentation and 
fraud, his business transactions with the company, and to have 
returned to him moneys paid and the securities handed over or 
the value thereof, and that lie should not lie in any way a con
tributory or in any way responsible for the liabilities of the com
pany.

Further, the plaintiff, in the taking of the additional 20 shares, 
did so in consideration for or in connection with his becoming 
a director of the company, and he was appointed a director, 
but went to Kngland for some time, and apparently was quiti
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careless of the affairs of (lie com|iany, or, at any rate, rendered 
himself by bis absence unable to give anx attention to his <luties 
as such, and yet he is contending that Ik* never knew of the re
jection of his application when lie proposed to transfer the ten 
thousand shares of the Columbus Securities Co. to the company 
in connection with his application for shares or the worthlessness 
of the shares proposed to be transferred in this connection, and 
as to the moneys paid on the promissory notes the plaintiff made 
the following state» cuts under cross-examination:

B. C.
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(J. Now wlii'ii was il that you told Mr. Weller to inspect the hooks and 
see about the affairs of the company? A. Do von mean the last time? 
Q. The first time. A. After we luul seen the condition of the property 
then we arranged that Mr. Weller should have could look over the finan
cial condition of the company. Q. What date was that? A. That must 
have been early in July or the latter end of June. (J. That was after you 
put in your application? A. No, before. (J. Before you put in your a|>- 
plication. You never had any difficulty at any time in inspecting the books. 
They were always open for inspection any time that you wanted tv look at 
them, weren't they? X. I never went to inspect the books myself. Q. 
Whenever you sent anybody to inspect them? A. We only sent at that time. 
(J. I thought you said Mr. Weller went twice. The last time was when? 
A. He went down to the factory after I came back from Kngland. tj. There 
was never any difficulty in inspecting the books? A. The second time 
they wanted us to finance them, so they turned the books over tous. Q. X oil 
never asked to inspect them? A. No. (J. It was sort of conditional on 
your taking this extra thousand dollars worth that you were appointed a 
director? A. It was more or less. (j. You knew that you were going to 
be appointed before you left for Kngland? A. I thought I would be. I 
thought I would pi ibablv be appointed. Q. That was the understanding? 
A. Yes. Q. You didn’t make any investigation then as to the books or 
status of the company at all? A. No. IJ. You were quite content to 
accept the position without any inquiry at all? A. I thought everything 
was going along well Q. There was a minute here I don't know whether 
it was referred to before- in which your application for shares was dealt 
with and refused? X I never knew anything about it. Q. Did you find 
it out afterwards? A. Not till ID just before the company stopped in 1D13.

Mh. Aiinorr: I an going to put this book in, my Lord, if my learned 
friend wants to ask ahou* it.

Mu. Hkydox Jack: (j Page 12: “The further business coming before 
the Board of Directors was the question of whether or not the Dominion 
Beil Manufacturing Companx Limited, would accept ten thousand shares 
of stock in special income cert itc,' it es bearing 7 per cent., issued by Columbus 
Securities Company in exchange for their stock, together with $2.000 in 
promissory notes, and Mr. Bcreite. moved that same should not be accepted 
by the Dominion Bed Manufacturing Company, Limited, ami it was seconde d 
by P. B. Askew, and carried." That js the reference to that. A. I know 
nothing about it.

Mr. Abbott: These certificates reci to your Columbus Securities? 
A. They do in the minute hook apparently.
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M*. Bkyimik Jack: Isn't it a fact that I law Columbus share cvrlificalvs 
were of no real value? A. No, not at that time. (J. They have since 
turned out to l>e of no value? A. No.

TiikCoi ht: tj. What, the Columbus?
Mu. ItioiNiN Jack: Yee, these shares that were turned over hy Mr. 

Kitzherher1 when were you first informed that they were of new value? 
A. It was aometime afterwards. They had dividends of 7 pvr vent. coupons 
attached. They paid dividends after that time. I paid ten thousand 
dollars rash I >r them. (j. Who infoimed you that the> were of no value? 
V I Rot that from I think it wits Mr. I)ra|>cr. I never heard anything 

in the company at all. It was some outside source. (J. Hadn't you your 
doubts at the time of this transaction? A. At the time I turned this over 
I bought Kmpire Life Insurance, for which I paid ten thousand dollars, and 
that company was absorlted by the Columbus Securities, and they gave 
seven per cent. securities in place of Empire Life shares, making a different 
investment altogether from what I intended originally. (J. You didn't 
answer my question. Was it as a result of this turn over that you liegan 
to be impressed about the value of these securities? A. I didn't care for 
the turn over. It was not at all what I intended originally. This concern 
was operating in the West, and this other was an Eastern organization and 
it wiis altogether different from what I anticipated. Q. And you were 
rather anxious to get rid of that? A. At the time I didn't think about it at 
all until Lynch came and broached the matter to me. You thought 
there would be a chance to make a deal. You thought you could deal with 
them. You knew they went to the Askew estate? A. I don’t know where 
they went, (j You know now? A. Yes. I know they must have gone there.

You know now that all the consideration of the four notes was paid 
over to Hcrcitcr or Askew? A. I don't know who got the money, but it 
must have gone to some of them. (J. It didn’t go to the Dominion Bed 
Manufacturing Co. anyway? A. No, it didn’t go to the Dominion Bed 
Manufacturing Co.

At the trial of tin* action, counsel for the plaint ill" took the 
position that the officers of the com pan y were scoundrels, only 
excepting the plaint ill". It is a pertinent quest ion if the plain
tiff has not put himself into the position, considering all the sur
rounding facts and circumstances, of not being entitled to now 
complain? In my opinion, this is not a ease in which rescission 
should have lieen ordered, but a proper ease in which to hold 
that the plaintiff must In* considered to In* the holder of the 
shares standing in his name, with no right to the return of any 
of the moneys paid; that as to the Columbus Securities Co. 
stiM'k, that was a transaction in which Lynch was the agent for 
the plaintiff, and the company cannot In* in any way connected 
with that; and as to the promissory notes, these apparently 
were never made payable to the company or went to the com
pany at all, and the company cannot In* charged with any liability 
in res|N*et thereof.
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\\’il11 respect to till* receipt given for $12,500 b\ Lynch, pre
suming to act as the agent of the company, all that is necessary 
to he sail I is this, that the facts disprove the payment of am 
such sum as 812,500, and the plaint ill" cannot rely in any way 
upon the receipt. With respect to what payments have been 
made by the plaintiff upon the shares held by him, that will be 
a matter for the liquidator of the company, and as to whether 
he should not be placed upon the list of contributories.

In arriving at this conclusion, I may say it is based upon m\ 
view of all the facts and circumstances, and, in my opinion, the 
plaintiff was not misled by any false statements made by Lynch 
as to Douglas being a subscriber for stock in the company, lie 
took steps to investigate the affairs of the company, and he was 
not induce»? or materially influenced by any falsi* statements for 

which the company is chargeable to part with any of the monex 
paid by him. The plaintiff, in examinât ion-in-chief and to his 
own counsel, made answer as follows:

<j. At oil events on the strength of xvlmt Mr. Weller told you at the 
time you invested? A. Y»*s.
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\n»l it was Mr. Weller who had made the investigation of 
the affairs of the company at the request of the plaintiff.

The plaintiff has not discharged in a satisfactory manner, in 
my opinion, the onus which was upon him, and that was, that 
it was upon the false and fraudulent representations of Lynch 
that lie was induced to become a shareholder in the company. 
Further, in my opinion, he comes too late. No proceedings were 
taken by the plaintiff to rectify the register or for the removal 
of his name from the list of shareholders, and this action was 
only commenced on July 22, 1913, and on September Iff, 1913, 
a resolution was passed at an extraordinary general meeting for 
the voluntary winding-up of the company, and confirmed on 
October 2. 1913; and when it is considered that the plaintiff 
was the holder of 250 out of the 27(1 shares from August S, 1912, 
and of the remaining 20 shares from October 3, 1912, can it 
be reasonably said that the plaintiff may now he heard in siip- 
port of the contention made by him? In my opinion, the authori
ties are against his being so admitted to be heard. Stirling, J., 
at pp. 325, 32ff, Carling v. London and Leeds Hank (1887), off 
LJ.CIi. 321, said:—
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Applying tliv mie laid down h y Lord Cairns that I lie question whether 
or not a contract to take shares can be rescinded before the commencement 
of a winding up must depend upon the particular circumstances of the case, 
let us see what the particular circumstances of this case are. The fact' ire 
set forth in a short affidavit of the liquidator.

His Lordship reviewed the liquidator's affidavit and con
tinued:

I hat is all. It is not said that the applicant had any knowledge of 
these circumstances. In the first place are there any countervailing equitic 
which ought to prevail against this right in equity to have his name removed 
from the registei? One class of cases is where the name of the shareholder 
has been for a long time upon the register. That is not conclusive. Hut it 
is possible to suggest that people may have made advances on the faith of the 
name of that particular shareholder being on the register.

And in the present case the plaintiff is a financial agent in 
active business in Vancouver, where the company carried on its 
business, and, further, he became a director of the company; 
and the company embarked in a large way of business and in
curred very considerable liabilities, and so far in the winding-up 
proceedings ,IUf, has been paid to the creditors, and if the plain
tiff is held not to be entitled to recover in this action, there will 
remain about 2.V, more for distribution amongst the creditors 
of the company. In my opinion the “countervailing equities” 
are paramount in the present case.

In Shun v. 77/e City oinl County Haul:, Collins v. Some ( 1877), 
47 L.J.1\C. (C.A.) 081, Hramwell, L.J., at p. (iff."», said:

I think I have touched on every point. In the result then I am of the 
opinion that this claim is just on the footing o| rescinding, and that there 
is a good voluntary winding up. I am of the opinion that the ease of Oakes 
\. Tun/mml (1M171 3U I...I. Ch. (ILL.) tM'.i. L.H. 2 ILL. Cas. 325. shews that 
where there is a winding up, whether voluntary with or without super
vision. it is too late for a person who has been defrauded into becoming a 
shareholder to rescind. I am of opinion that that ease shews not only 
that the name must he on tin* register, but that it is too late to rescind. 
I pon these grounds I am of the opinion that this voluntary winding up is 
good and upon the authority of the ease of Oakes v. Tun/monl this action 
based upon the footing of recovering the consideration money back fails and 
that our judgment must be for the defendants.

The cases undoubtedly shew that, once upon the register, the 
shareholder must lie vigilant to escape liability in respect of the 
shares held by him. Lord Cairns, in lie Cochon Co., L.H. 2 Ch. 
417, said:

It is impossible to disembarrass these cases of the effect which a man’s 
name being on the register has in inducing other persons to alter their 
position.
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Now, tin* plaintiff, when In* came hack from Fngland, in April, 
1913, became aware of the had condition of affairs of the com
pany, and certainly in the month of June, 1913, becomes aware 
of the fact that, as to 250 of the shares held hy him, they were 
shares transferred from fierciter, hut he does not commence 
action until July 22, 1913. I’pon this point there are several 
cases, and a very short delay is held to disentitle the shareholder 
to relief a delay of a couple of weeks being fatal. See lit 
Scottish Petroleum (1883), 23 Ch.I). 130; To tie's (Use (1807), 
L.K. 3 Kq. 795; I’eel's ('asc ( 1807), L.R. 2 ( h. 071 ; Shelton's 
Case (1893), 08 L.T. 210.

Further, in this case there was long delay, and, if not know
ledge, the means of knowledge were available to the plaintiff. 
See Ashley's Case ( 1870), L.H. 9 Fq. 2(3; Srholey v. Central It. 
Co. of Venezuela ( 1870), 9 Lq. 200N.

I"pon the whole, in my opinion, the plaintiff failed to establish 
the action as brought, namely, one for rescission, and if 1 should 
he in error in this view, the action was brought too late. 1 
would, therefore, allow the appeal. The action should he dis
missed, the defendants to have the costs in the Court below and 
the costs upon this appeal.

Appeal allowed in part.
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MclNTYRE v. PREFONTA1NE. MAN.
Man Holm Court of Appeal, Howell, C.J.M., liirhards, Cameron, ami /< »

Hayyart, JJ.A. July 23, 191'».

1. ClIATTKI. MOItTUAOK ( § I \" It 15)- PKMOV AI. OK MOKTOAUK.D ('ll XTTKI.S—
ItlUHTH OK M IINIXp KNT I't'HCHAMKRS I’ltlOltlTIKS.

The failure to re-register n mortgage in the distric t where mortgaged 
animals are removed within six months of their removal as required 
by the Hills of Sale Act (Man.), does not give a purchaser a better 
title to them as against the mortgagee where the purchase is made 
before the expiry of the statutory period.

[II tidy ins v. Johnston, .*> A.H. (Ont.) -119. applied. |

Appeal from the judgment of the trial Judge in an action of statement 
replevin.

.1. /.’. Hoskin, K.C., for appellant, plaintiff.
IV. Boston Towers, for respondent, defendant.

The judgment of the Court was delivered hy
Richards, J.A.:- Théophile Moron, in April, 1914, mortgaged Rl,,",rdl'' j.a. 

to the defendant two horses, which, at the time of the execution
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such mortgage, were within the judicial division of the County 
C. A. t ourt of Morris. The mortgage was registered in the office of 

McIntyre ^u‘ (,hirk of that County Court.
v\ Id June, 1014, Théophile Meron's son, Joseph, was allowed

I RKFON* « « ...
taine. l,y the mortgagor to use the horses in his business as a peddler 

Ri,i,»rd7j..x. mt‘(Iicines. Whether he was to do such peddling in the above 
judicial division, or in that of the County (’ourt of Carman, or 
in both, does not appear. The only evidence on the point is that 
of his brother Hildege Meron who says, referring to Joseph:—

He just c got those horses with our consent to go out in that
district to peddle some medicine.

As no district is previously referred to in Hildege’s evidence, 
one can only presume that the “district” referred to would be 
the territory within such a distance from the Meron family * 
as could readily be travelled with a team of horses having their 

rs at that home. The evidence is vague as to where 
Joseph lived while so peddling, but what there is suggests that it 
was at the family home.

There is no evidence to shew, until July 21, 1914, what Joseph 
in fact did with the"horses or how far he travelled with them or 
where they were usually kept after he got the consent to his using 
them. On July 21, 1914, Joseph sold the horses to Mr. T. L. 
Beaudry. It appears that Beaudry first met Joseph, and saw 
the horses in Carman. But the place where he bought the horses 
from Joseph is not stated, though it was probably at or near 
Carman.

In the following October, Beaudry sold one of the horses to 
the plaintiff; and in the first week of the then next January he 
sold him the other.

Apparently from the* time of the sale to Beaudry the horses 
were kept in the ision of the Carman County Court.

In January or February, 1915, the defendant, as mortgagee, 
took possession of the horses, and on February 18, the plaintiff 
brought this action of replevin in the County Court of Carman.

The learned trial Judge gave judgment for the defendant for 
a return of the horses, and from that judgment the plaintiff appeals 
as to the horse sold him in January.

The ground of the appeal is that the mortgage was not regis
tered, as provided by sec. 38 of the Bills of Kale and C’hattel 
Mortgage Act, in the office of the Clerk of the County Court of

1
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Carman within six months after the permanent removal of the 
horses to the judicial division of the last named County Court.

The “permanent removal" can not in any case he held to have 
happened before the sale to Beaudry on July 21, and the (i months 
from that date had not expired when the last of the horses was sold 
to plaintiff in the first week of the following January.

1 understand the protection of section 38 to only extend to 
purchasers who buy after the expiry of the six months. That 
principle was laid down in Hodgins v. Johnston, 5 A.B. (Ont.) 449, 
where animals, sold during the continuance in force of a chattel 
mortgage which covered them, were successfully claimed by the 
mortgagee after the time for renewal of the mortgage had passed 
without its being properly renewed. It was held that the right 
to seize the animals accrued to the mortgagee at the time they 
were sold, and that once it had vested he did not lose it by letting 
the time for renewal expire before lie exercised that right. I 
express no opinion as to any other points raised in the case.

I would dismiss the costs.
A ppeal dismissal.

MAN.

C. A.

Richards, J.A.

BEAMISH v. LAWLOR. N B

New Brunswick Supreme Court, McLeod, C.J. August 20. 1915. S. C.
1. Bailment (8 1—7)—Money placed nut safe kekpivo—Hioiit to follow

funds—Deposit in hank.
Money placed with one for safe keeping creates a bailment not a debt 

and may be followed up by the bailor in the bank where the money had 
been deposited in the bailee's name.

2. Trusts (§ Il B—52)—Hioiit to land purchased with trust funds
Mortoaoe iiy trustee to cestui que trust.

Heal estate purchased by a trustee with funds held in trust, but 
with knowledge of the cestui que trust and secured by a mortgage in the 
latter's favour in a sum exceeding the purchase price, does not entitle 
the cestui que trust to a declaration of title to the land in his favour.

3. Bailment ($ II—10)—Gratuitous bailment—Hioiit of bailee to uom-
PENHATION— Kx PE N SES.

A gratuitous bailee entrusted with money for the purpose of safe 
keeping is entitled to travelling expenses and costs of exchange incurred 
in the performance of the trust, but cannot recover any commissions 
or charges for services performed therein.

Action for injunction, declaration of trust and an accounting, statement 
Daniel Mullin, K.C., and R. /•’. Quigley, K.C., for plaintiff.
IV. B. Wallace, K.C., and J. A. Barry, for defendants.

McLeod, C.J.:—Two actions were brought in this Court by M.Leod, c.j. 
the plaintiff against the defendant. The first was brought in

06
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B‘ March, 191 I. against tin- defendant and the Bank of Nova Scotia,
8. C. claiming So,000. In this action the plaintiff alleged that she

Beamish ^Ia<* Kiven the defi-mlant $5,000 fur safe keeping, which the plaintiff
alleged that the defendant had appropriated to her own use, and 

.xxmiR. |jH, plaintiff further claimed that a part of said money was in
MvLeod.c.j. (he Bank of Nova Scotia at the credit of the defendant, and she

asked that that amount lie paid to her, and an injunction was 
granted against the Bank of Nova Scotia to prevent it from 
paying to the defendant or to anyone the amount so in the hank 
at the credit of the defendant.

The second action was brought on April V, 1914, asking that 
a lot of land on Douglas Ave., in the city of Saint John, with a 
house on it, he declared to belong to the plaintiff, and an injunction 
was granted to prevent the defendant from making any transfer 
of the property, and the plaintiff further asked that the defendant 
account to her (the plaintiff) for the sum of SI2,083/24, which 
the plaintiff had intrusted to the defendant for safe keeping, 
with the accumulated interest thereon, and the plaintiff further 
alleged that the said house on Douglas Ave. had been purchased 
by the defendant with a part of the said SI2.0S3.24.

At the hearing I ordered the suits to be consolidated as 1 
thought they could be more conveniently tried together.

The plaintiff was the wife of one John Beamish, who was a 
butcher by trade, and kept a butcher shop at 220 Hay market 
Square in the city of Saint John. He died early on the morning 
of July 3, 1010. Prior to his death lie transferred all his property 
to’the plaintiff. He gave her a deed of the property he occupied 
at Hay market Square in May, 1010, and also an absolute bill of 
sale of all the personal property he had there. He had on deposit 
in the Bank of British North America something over $12,000 in 
money. He gave that money to the plaintiff and transferred it 
into her name, and at the time of his death it was on special 
deposit in the- plaintiff's name. The plaintiff also alleges that 
Mr. Beamish had in his house $5,500, and that shortly before 
his death he counted that money and handed it over to her and 
told her to keep it as her own. The plaintiff and defendant at 
this time were strong personal friends, and I gather from the 
evidence that the defendant was at the plaintiff’s house very 
frequently, she was there at the time of Mr. Beamish’s death.



23 DLR.] Beamish v. Law lor.

Mr. Beamish died on a Sunday morning, and the plaintiff says 
that at about nine* o’clock that morning she took this $5,500 
that was tlaai in the house, and gave it to the defendant and 
asked her to keep it for her. and the defendant took it from the 
house in a small satchel or bag that the plaintiff had it in. The 
plaintiff was Mr. Beamish’s second wife, and they had one son. 
who at the time of Mr. Beamish’s death was about 10 or 17 
years of age. Mr. Beamish had then living one daughter by his 
first wife, who was married to a man named Boss, and one grand
child living, who was a son by another daughter deceased. Mr. 
Beamish made no will. Some time in the early part of September. 
1910. Mrs. Beamish received a letter from a lawyer with re
ference to the property left by Mr. Beamish. The letter is not 
in evidence, but 1 gather from what was said that by it legal 
proceedings were threatened against her on behalf of this daughter 
and grandchild. The plaintiff and the* defendant went to the office 
of the late Mr. W. \\ . Allan, who had been Mr. Beamish’s solicitor, 
and showed him the letter, and the plaintiff says in her evidence 
(and with this the defendant. who was present, agrees) that Mr. 
Allan advised her to draw this money from the Bank of British 
North America and take it to Boston or somewhere else as there 
might b<- an injunction issued to restrain her from drawing it 
from th" bank and these heirs might make trouble. She accord
ingly withdrew the money from the bank; the defendant being 
with her when it was so drawn. The plaintiff did not care to 
leave town at the time, and she asked the defendant to go to 
Andover, Massachusetts, and see a brother she had living there, 
and to deposit the money in a bank there (she says she told her 
to deposit it in her -the plaintiff’s —name). The defendant took 
the money drawn from the Bank of British North America, and 
went to Andover, saw the plaintiff’s brother, and deposited the 
money in the Bay State National Bank of Lawrence, Massachu
setts, in her own name. The money as she took it was in Can
adian bills; she carried it in a satchel with her, and deposited it 
in the bank. The amount, less the discount on Canadian bills, 
that she so deposited was $12,083.24. It was deposited at 
3f, interest. The defendant then went to Boston and de
posited 85,000 with the American Trust Co., also in her own name. 
It is quite evident from the evidence that this money was also
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_ in (uimilian bills, and the plaintiff claim* it is a part of the *5,500 
S.C. she gave the defendant in July, 1010. 

linaisa The first question to lie determined in this action therefore is 
whether the plaintiff did give the defendant this *5,500 to keep

----- for her in July, 1!)10. If she did so give it to her tin* defendant
MtLeod,c.j. ims nwer returned it or any part of it or accounted for it.

Dealing with this question: the plaintiff’s statement is that 
on Sunday morning, July 3, shortly after her husband's death, she 
took this $5,500 and handed it to the defendant and told her to 
keep it for her. After stating that her husband died about five 
minutes to one on Sunday morning the plaintiff says as follows: —

Well, Sunday morning about nine o’clock I took it (that is the money) 
out of the trunk, and 1 called Miss Law I or into the room and I said. Miss 
Lawlor, I have some money in this bag here. There is over $0.0(10 in it, 
mid I said 1 want you to keep it for me for a while; and she said she would, 
and it was in a leather bag, and she put it in the bag on her arm. and she 
asked me for a little shawl, and she threw it over her arm and she went 
home, and I never saw it since.

She says that she asked her for it several times, but the de
fendant gave her different replies. She at one time told her 
that she, the plaintiff, did not want to know where it was, but 
«lid not return it to her. The defendant denies that slu* received 
the money.

The question is one of fact, that is, did the plaintiff give this 
money to the defendant to keep for her or not? There ar<* only 
two witnesses to the transaction, the plaintiff and the defendant. 
The first question is: Was this money in Mr. Beamish’s house? 
It seems like a large amount of money for a man to keep in his 
house, but having heard both the witnesses, and examined the 
evidence, I have concluded and find that Mr. Beamish did have 
that amount of money in his house at the time of his death. 
The plaintiff's evidence is positive that shortly before Mr. 
Beamish's death he called her into the room, and asked her to 
bring in the money that was in the trunk. She unlocked tin* 
trunk, and brought the bag that the money was in and handed 
it to him, and he opened the bag, and he and she counted the 
money on the bed, and there was $5,500. He put it in the bag 
and handed it to her, and told her to keep it for herself. I there* 
fore have concluded that this amount of money was in Mr. 
Beamish’s house, and that he gave it to the plaintiff, and 1 also
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find that the* plaintiff did on July 3 hand that money to the de
fendant to keep for her. The plaintiff and the defendant appear 
to have been very close friends, and I can understand that under 
the circumstances the plaintiff did not care to keep this money 
in the house herself, and she gave it to the defendant to keep for 
her. The defendant at that time was living in rooms on Main 
St.. Portland. She herself does not appear to have had any 
money of any account. She undoubtedly did in September of 
that same year when she went to Andover with the $12,000 take 
at least 80,000 with her in addition to the 812,000, and after 
making the deposit in the bank at Lawrence she went to Boston 
and deposited 85,000 to her own credit with the American Trust 
Co. The 812,083 was deposited by her in the Bay State National 
Bank at Lawrence on September. 13, 1010. The defendant's 
explanation as to where she obtained the $5,(MM) that she so 
deposited is entirely unsatisfactory, and I cannot accept it as 
correct. She says in the first place that Miss Mcdolderick, now 
deceased, gave her $2,5(H) to use for charitable purposes. She 
cannot remember when it was given her, but says it was some 
time before this deposit was made; she cannot at all fix the time. 
She says it was given in two different amounts, but cannot tell 
what the different amounts were, and really can give no explana
tion why Miss Mcdolderick should give her this amount of 
money-. She says Miss Mcdolderick gave her this money to use 
for charitable purposes in any way that she pleased. It does not 
appear that she used or attempted to use any of it for charitable 
purposes. I heard the defendant's evidence given, and have 
since read it carefully, and I am obliged to say that I cannot 
credit her statement. She says that in addition to the 82,500 
she had $3,500 of her own money, and that she always kept all 
this money in her own house, but in her examination she can 
give no explanation, at least no satisfactory explanation, as to 
where she got the 83,500. She appears to have been without 
means, and I am obliged to discredit her statement.

I therefore find ns a matter of fact that tin* plaintiff did give 
the1 defendant the money that was in Mr. Beamish’s house at 
the time of his death, which I find to be 85,500. This money 
the defendant appears to have kept in her rooms, and I find that

10—2.1 D.L.S.
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the $5,(KM) which (he défendant took to Boston and de|M>sited 
in the American Trust Co., was this money belonging to the 
plaintiff. The defendant from time to time drew from that 
money so dcfxisitcd with the American Trust Co. different sums 
which she apparently used for her own purposes. On June IV, 
1913, she drew $3,958.28, which on June 21 she deposited with the 
Bank of Nova Scotia, less $502.75, the amount of two notes 
which she had previously given that hank, leaving a net amount 
of $3,555.53, which she on that 4lay placed in the Bank of Nova 
Scotia to her own credit. The account with the American 
Trust Co. was finally closed on April 10, 1914, when she drew the 
small balance remaining of $31.08. Of the amount she deposited 
in the Bank of Nova Scotia she drew out for her own purpose 
all except $1,990.01, which is now to her credit in the Bank of 
Nova Scotia. This money 1 find as a matter of fact is part of the 
money that was given by the plaintiff to the defendant to keep 
for her. The defendant in fact took the very money the plaintiff 
gave hei, deposited it with the American Trust Co. in Boston, 
drew out different sums from time to time and used them for her 
own purposes, and finally on June 19, 1913. drew out $3,958.28. 
of which she deposited to her own credit in the Bank of Nova 
Scotia, $3,555.53. It was contended on behalf of the defendant 
that if the plaintiff’s statement that the money was handed to 
the defendant is true, still there was no trust connected with this 
money, and therefore it was a simple debt, and the plaintiff could 
not follow it. 1 think there was a trust connected with it. 1 
think the defendant was handed the money simply to keep for 
the plaintiff. When she took that money to Boston and de
posited it there in her own name she < a breach of
trust. She was simply a bailee of the money, and the plaintiff 
would have been entitled to have claimed the money so de
posited in the American Trust Co. as her money, and the fact 
that the defendant transferred it. or a part of it,from the American 
Trust Co. to the Bank of Nova Scotia, does not prevent the 
plaintiff from following that very money, and therefore, in my 
opinion, she can trace the money, and has traced it. and is entitled 
to have so much of it as is still in the Bank of Nova Scotia at the 
credit of the defendant paid over to her.

The second question is as to the $12,(MM). The only question

994
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really in dispute between the parties as to this $12,000 is whether N. B
the plaintiff is entitled to have the house on Douglas Ave. de- s. <\
elared to be her own. The defendant admits getting the $12.000

, , - _ , ItKAMISII
and depositing it hi the Bank at Lawrence in her own name. r. 
The deposit, as I have said, was made on September 13, 1010. b.wvi.oK. 
The plaintiff says that she told the defendant to deposit it in her McLeod.c.j. 
(the plaintiff's) name. The defendant says flint the plaintiff 
told her to deposit it in her own (the defendant s) naine. But I 
think from the defendant's own examination the daint ill's 
statement is correct.

Whichever is right there is no doubt the money was put in the 
defendant’s name, and the defendant told the plaintiff when she 
returned from Boston-that she had done so. and that does not 
ap|H-ar to have made any breach of their friendship. Xft.r the 
money was so deposited, however, the defendant appears to have 
drawn some of it at all events without the plaintiff's knowledge or 
consent, and used it for her (the defendant's) own purposes.
On February 1(1, Mil 1. she drew 82/). On April 11, $25. (In 
May 2A, $4.000 (and to this item 1 will have again to refer). On 
•lune 2(1. $24(1.14 ; October (1. $50, and on October 1(1, 8S.0S5.24, 
and these drawings constituted the whole amount of the money, 
including interest, that was in the bank up to October 1(1. Mill, 
which was 8I2.431.3S. The SS,085.24 the defendant paid to the 
plaintiff some time after October 10. Mill, and at the same time 
gave her $100 as interest. On May 22, 1011, the defendant 
entered into an agreement with the late Dr. Melnerney to pur
chase a property owned by him on Douglas Ave. in St. John, for 
83,770, and it is this property that the plaintiff claims should be 
transferred to her. The defendant paid for the property out of 
the $4,000 drawn from the Bay State National Bank <m May 25,
1911.

The plaintiff claims that she did not know the $4.000 was 
drawn out until June, Mill, when she says the defendant told 
her that she had purchased this property for her (the plaintiff) 
and paid for it with the plaintiff's own money. The defendant 
says that she purchased it for herself, and with the consent of 
the plaintif! used a poition of the 84,000 drawn on May 25 to 
pay for it.

Their different statements as to the purchase of this property
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N. B arc as follows:—The plaintiff says that in June, 1911. she saw
S. c\ in the press that the defendant had purchased this property, and

Beamish she spoke to her about it. Shi* says she spoke to the defendant 
in her rooms, which at that time were on Main St., in the city of

Iaw"'* Saint John, about the purchase of the property.
...... 1. T..Î. The defendants statement is as follows :—She says that she 

made an agreement with Mr. Mclnerney in May. 1911. to pur
chase this property for $3,700. The contract for the purchase 
was put in writing, but it was not before the Court. The de
fendant was unable to produce it, but she fixes the date by a 
letter received from Mr. Mclnerney (a barrister with whom the 
agreement to purchase was made) dated June 19. 1911, in which 
he calls her attention to the fact that on May 22. 1911, she had 
made an agreement for the purchase of the house, which pur
chase was to be completed within one month from that date, 
and in the letter he asked the defendant for the amount of the 
purchase money, $3,700.

The defendant on May 2f> drew from the Hay State National 
Hank $4,000, and on May 27 deposited the amount less $4 
exchange, and $25 in cash, that is $3,971, with the Hank of Nova 
Scotia in St. John, and on June 21, 1911, drew from the bank 
the sum of $3,700, and paid for the property apparently on 
June 22, because on that day the purchase was completed. The 
deed from Dr. Mclnerney to the defendant is dated June 21, 
and appears to have been drawn by Mr. Mclnerney. The 
mortgage and bond to the plaintiff, which is for $4,000, was drawn 
on June 20, 1911, and appears to have been drawn by Mr. Stewart 
Fair weather. Whether at that time he was acting for the 
defendant or the plaintiff does not appear, and no evidence was 
given with regard to it. Mr. Fairweather himself had died before 
the trial of this cause. The mortgage and bond, however, were 
given by the defendant to the plaintiff, and the defendant kept 
the property insured, making the insurance payable to the 
plaintiff though the insurance papers were kept by the defendant. 
The plaintiff from time to time collected interest from the de
fendant down until November, 1913, but the defendant did not 
pay the full amount of interest as it came due, and in November. 
1913. the plaintiff went to Mr. Stewart Fairweather, who as I 
have said drew the mortgage and bond, and he collected from the
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defendant fur her <m account of interest $2">. Then* was still a N B 
considerable amount of interest ow ing, and tin* plaint ill on s. c.
January 23. 1911. consulted Mr. Quiglcv, and she shewed him 
the bond and mortgage, lie directed her to have it immediately ». 
recorded, which she did. I should have said the amount of ■ vm»K. 
interest paid by the defendant prior to this was $200. and Mr. «' *-
Quigley colhvted from the defendant $300. being the full amount 
of interest on the mortgage of $1.000 up to December. 1913.

It is alleged on behalf of the plaintiff that when she consulted 
Mr. Quigley she did not give him the full particulars as to the deal
ings between herself and the defendant. Subsequently on April 9 
an action was commenced by the plaintiff against the defendant, 
and an injunction obtained to prevent the defendant from trans
ferring the house, and asking that it be declared that the de
fendant held the house in trust for the plaintiff, and on March 30,
1911. the suit with reference to the $.">,000 was commenced, and 
an injunction obtained against the Bank of Nova Scotia to 
prevent the transfer of moneys in that bank. The plaintiff 
claims that this house having been bought by the defendant 
with money belonging to the plaintiff js really her house, and she 
alleges that the defendant told her that when she purchased it 
she was purchasing it for the plaintiff. Against that statement 
we have in the first instance the statement of the defendant 
herself. It is true, however, that the defendant had committed 
a breach of trust with reference to this very money. She had 
certainly drawn some moneys out without the knowledge of the 
plaintiff, but taking the whole transaction with reference to the 
house, leaving out what the parties say, and just taking what 
was done, it must be admitted that the defendant's statement is 
the most consistent with what was in fact done. The defendant 
did give the plaintiff the mortgage on the house; the plaintiff 
accept et I it and collected the interest for two years and a half.
She first consulted a lawyer with reference to it in December, 1913, 
and lie collected $2.*> tin account of interest and paid it over to 
her. She then consulted Mr. Quigley in January, 1914, and lie 
collected $200 (being the balance up to December of 1913) as 
interest, and paid it over, and it seems to me that whether the 
plaintiff's statement as to what really took place at the time 
the purchase was made by the defendant is correct, or whether
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I In* defendant's statement is correct, it is true I lint the plaintiff 
with tin* knowlnlge of tin- fart that thr house was paid for with 
hrr money took a mortgage on it and rollrrtrd thr interest for 
two years and a half, and I cannot see my way to say that she 
did not know she had a mortgage. She was collecting interest 
on the mortgage, and she had consulted two lawyers, and through 
them collected interest, and I don't think it is a good answer to 
say that when she consulted these lawyers sin* did not fully 
inform either of them as to the relations Let ween her and the 
defendant. Therefore I think I cannot order the house trans
ferred to the plaintiff. She has the mortgage on it, and although 
the mortgage is for a little more than the purchase price, still it 
appears in evidence before me that the house is full security for 
the amount (Sl.tKMh. Mill the defendant must account to the 
plaintiff for the full amount of the $12,000 and interest, and this 
amount has not fully been paid.

I find as a fact that the K.ViOO was given by the plaintiff to 
the defendant in July, MHO. for safe keeping for her (the plaintiff). 
I find as a fact that the defendant lifts not paid or accounted to 
the plaintiff lor the full amount of the SI2.000 she received from 
hi •

The defendant in her answer filed a counterclaim, claiming 
commission and reasonable charges for work and services, and 
also that she was entitled to be allowed travelling and other 
expenses and exchange and discount on the money. I will dis
allow all her claim except that for travelling ex| lenses in going 
to Lawrence to deposit the $12,000, and if she there paid from her 
own means any discount on the money so deposited she will also 
be allowed that. The balance of her claim will be disallowed.

The order therefore will be that the defendant account to the 
plaintiff for s.y.'iOO given to her on July 3. MHO. with interest at 
3 per cent. from the time she placed it in the American Trust Co. 
in Boston, until she drew it from that company, and at f> per 
cent, on the amounts as she from time to time withdrew them 
front that company. That the defendant account to the plaintiff 
for the SI2.0S3.2I, that she deposited to her own credit in the 
Bay State National Bank, at 3 per cent, while it was in the 
bank, and at .*> per cent, on the amounts as she from time to time 
withdrew them from the bank. She will be given credit for the
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81,000 that is secured <»n mortgage at "> per cent, on the proiwrty 
at Douglas Ave., and also for her travelling expenses in going to 
Lawrence to deposit the 812.000. and any discount she may 
actually have paid on the money. The injunction to restrain 
the defendant from transferring the house on Douglas Ave. 
must he dissolved. The counsel for the defendant claimed that 
in ease the injunction was dissolved the defendant would he 
entitled to costs. I will give the defendant no costs. I refuse 
to give the defendant costs because in the whole transaction she 
appears to have acted in a fraudulent manner.

The injunction against the Wank of Nova Scotia is continued, 
and the Bank is ordered to pay to the plaint ill the amount of 
81 ,000.01 now on deposit to the credit of the defendant. with the 
accrued interest.

The defendant must pay the costs of this suit, to he taxed 
from the time of the consolidation as one suit. Leave will he 
reserved for either party to make application for further direction-.

./lulyim nl Jor plainlijf.
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JEFFRESS v. MarKINNON.

Mmlitnhn A iim/'n limt'li. \h b-tlljr. ./, 1/inV .'Ml. Ill| A

I IA hum t i g \ I ( 52.*»i1 I'aiioi i mih n< i s\i r hi i.nous i m i mi it xi
vanI Ml x i Aiimishiiui iI V.

\ vi'i'lml agreement made vuiiviirrviillx with n siilv • if giMMl* Imt 
ii"l referred to in the written order. Unit tin* vendor’s reprv»v|ilni iw 
""Hid, i*1 eonsideriition of the snle, assist the buyer in demonstrating 
and retailing the goods is a collateral agreement of which oral evid 
«•nee is adniissjlde where it does not eontradiet the writing and the 
l,'i\cr max -ct up a claim for damages for the In each of such cilia tern I 
agreement h\ way of coiint'rclaim i<> an action for tin* price.

Action for goods sold and delivered.

Fulln'hni, K.t and .1. It. Itill, for plaint ill’s.
A*. IV. ('ruin, for defendant.

Mitcai.I'i:. .1, : The da-fendant is a merchant residing at 
Winnipeg selling generally to the trade in Winnipeg and tin 
"est. The plaintiffs are manufacturing chemists who manufac
ture at Walkerville certain liquids and solids used in preparing 
foods and drinks. The plaintiff deffress is the travelling sales
man of the plaintiff partnership. It is obvious that the goods lie

MAN.

K. I*.
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svlls require special introduction and salesmanship. In January, 
I1M4. Jeffress, being in Winnipeg, he and MacKinnon, with a 
view to MacKinnon h handling the plaint ill's ' line of goods for 
Winnipeg and the west, visited many of MacKinnon*s cus
tomers. Jeff less demonstrated and talked his goods so success
fully to these customers that MacKinnon became enthusiastic and 
thought that he could carry the line, especially with the assist
ance of Jeffress, to the mutual benefit of both. Then commenced 
the dealings which led to this lawsuit. The defendant then, and 
at different times, bought from the plaintiff various articles, in
cluding cider essences, chocolate paste, powders, flavouring ex
tracts. grape-vino and Caro.

Cider essences were to he used diluted with water to make 
non-intoxicating drinks. More essence was required to a 
given quantity of water than as représentai by Jeffress. and the 
defendant is entitled to damages.

The powders included pastry puff, pie powder and lemon pie 
powder and eggine. Pastry puff is ust-d to make an artificial 
whipped cream. Jeffress told MacKinnon that if it were beaten 
with water it would make a good imitation whipped cream and 
when mixed with one-half real whipped cream it could not In- 
distinguished from the real article, and would keep in the same 
condition longer than the real article. Pie powder was repre
sented by Jeffress to be useful to make cream whip better when 
the real cream was light. Lemon pie powder is used to make an 
artificial lemon pie. Jeffress represented it would make lemon 
pies much cheaper and j list as good as the real lemons. Kggine 
is a powder supposed to take the place of real eggs. Jeffress 
represented it was made from eggs and was cheaper and just as 
good. I find that none of these powders were as represented. 
The Kggine especially was a disappointment. The plaintiff took 
all the Kggine back so there is now no dispute over that except 
for some small quantities still in the hands of unsatisfied cus
tomers. I will allow damages on this item.

drape-Vino is a non-intoxicating drink. It was sold by 
sample. I am unable to find as a fact that the goods delivered 
were inferior to sample. The defendant claims that tin- plaintiff 
was to mail coupons to prospective customers. This the plain-
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tiff admits, but hv says that the defendafit was to send a Win
nipeg city directory to Walkerville so that the coupons could be 
mailed from there. The directory, however, was very late in 
arriving at Walkerville, reaching there about the time of .1 eft'rcss' 
visit to Winnipeg in June. When Jeff rcss came he brought some 
coupons. It is quite probable that he did not bring as many as it 
was intended should be mailed from Walkerville. I have no 
doubt that the non-issue of these coupons as originally intended 
seriously affected the sale of Urape-Vino. However, it was the 
duty of the defendant to supply the directory. Instead of ex
pressing it or mailing it forward he packed it with some goods 
which were returned by freight to Walkerville. thus causing un
due delay. 1 think his carelessness in this regard and his subse
quent arrangement with Jeff rcss as to the sending out of coupons 
here preclude him from claiming for damages for a breach of the 
agreement to send out coupons.

Before Jeff rcss returned to Winnipeg in June various cus
tomers complained to MacKinnon as to the quality of some of 
the goods. MacKinnon’s letters to Jeff rcss were, to say the least, 
not enthusiastic. When Jeff rcss arrived in June there were 
serious complaints that some of the stuff’ was not as represented. 
Jeff rcss and MacKinnon visited all the disappointed ones and 
many others. Jeffrcss again demonstrated and talked. If it 
were possible he was more than ever friendly with MacKinnon. 
As a salesman lie was to the manor born, lie made friends with 
everybody, ruder his hypnotic influence MacKinnon became 
again enthusiastic and ordered more goods. It was on this June 
trip that the order for Caro was given. Jeff rcss had a sample. 
MacKinnon says that Jeff rcss represented that it was a drink 
that would take the place of Bovril; that it was equal to. and had 
as much nutriment as Bovril. The goods were new and had to 
I» “ introduced.” Jeff rcss and Maekinnon visited several of 
the larger stores, but it was conceded that Caro could not he 
sold to the trade in any great quantity until the fall season.

Jeff rcss wanted MacKinnon to give a large order, lie told 
MacKinnon that if lie would order 200 cases he would return in 
the fall and help him sell whatever lie had left. I have no doubt 
that was a material inducing cause. MacKinnon, knowing noth
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ing about ( 'am excepting what ho saw from thv wimple and from 
what Jvffi'vss told him, might well hesitate to give such a large 
initial order of a new article of that nature, but with the assist
ance of .loft'ress, the manufacturer and a past master at the art 
of selling such goods, lie might well have hoped to dispose of the 
greater part, if not all. of the shipment. There was a written 
order as follows :—
E. W. .leffress & Co.,

Walkerville, Ont.
Noli I I i ( I'xloii Tom ( uinpanx. mI \Vimii|i«‘g. Mmii.

Terms : I :t—30. I a - an. | a—no days from arrival.
Ship: I-t Nipt. 1014.
2oo cases ( aro at *20 per i'mm>. I a*** 20 10 ami freight c iar«.e-

Adverti*iug matter, etc.. gratis.
II. L. M

The initials “II.L..M.” are in the handwriting of the defend
ant.

Dn .lune 211. 1D14. MacKinnon wrote a letter to the plaintiff 
Perry (a partner of deffrens), at Walkerville, saying, in regard to 
Caro: “Are you able to supply any Caro? I sold t wo eases to-day 
and can sell same right along. I think we shall do a big business 
in Caro.”

On August 17 the plaintiffs wrote defendant a letter in which 
they state : “We also wish to advise you that we are sending 
you under separate cover samples of Caro.*’

Dn September 21. 11)14. the defendant having received an 
invoice of the Caro wired to the plaintiffs, and followed the wire 
with a letter as follows :—

We wired you this morning a-* follow* : “Do not ship ( aro ; if shipped, 
rival I at nearest junctional point. Absolutely cannot accept. Writing."

We were very much surprised to receive your invoice for these goods 
a* they xvere not to lie shipped for some time yet : and then we only wanted 
a small ipianl il y shipped at a time. We believe that it may be possible 
for us to sell this (|iiatitity. but we do not want to repeat the mistake we 
have made this summer in boxing so lieavx an article xvhicli i* uukn wn 
and whose merit has to Is* proven. We are to-day in a most unsatisfactory 
relationship xvitli our customers over Iirape Vino. Nome wlm have pur 
chased any ipiantity at all are trying to get me to return what they have 
on hand, and we have already in stock over #1.000 worth which cannot be 
sold. If xve refuse to take back the goods, we lose our customers, and if 
we take them back xve are piling up goods which we cannot move until 
next year and then very slowly.

We are enthusiastic about ("aro and are ready to give it a good run. but



■ntl;| .ut i |ti .mm.) m.imn.i m7 ™iu xui| Jn p|riuni|l mi |mi| |U'| ‘tkiwlM nor ||.i- 

ni .)|qt) .h| |i|noM .i« |M)»edxrf | |in|i MK.uy.ip M|\ |i|n| |iiin miii11 ii iK .min.)

M ■» 1.7. dABI| III MUM 111IIlll.lm! \'|x •ll.IAii.lll »H| pi.f I'-IIIII l|.)ll|AX jn IjJ.illl .ll|| 

Mpnorf jn a' 11111 Hill) 11 .iri.ni| un >joo)e null -Ini'| 111 n) |i.itiri.u ill 4|iii){||ii fill 

|mii|e4«i|-iiii .iijitli |)|tinA\ no a' *|»|om i |>ti it Me.u_y.il' j|x i|.hi|m w.mi| |u.u.iyi|'

•M|| l|)IM |llil| .)AHI| I llll|l .l|l|l|n,| l «11(1 11 It 1 Ml 11 I >11II .till l|||A\ II.I.H 1 .)AIII| |l|ll< .1 
linX Ji •o.in ) ni |un«f.).t III ‘A\n\ II.III ) jn iii-hihI 1 i(x ,ii|| iq p.mri.i.i in

«»«(» (mil 'llllin.).)ll <)l|l nl (UllTf.l.l III I|)IM| U.I5|Kl .IAKI[ llO.t )lll|| .iplUjUll .H(l III

li.iMi.nl.lll- I. . . . . . (Ill 1 tun (illI' (I 4-M|t |.m jn .1.1 IV»I JHnA* jn pli.i.i.u ill mu \

—:hA'»h .iq

ll| .U||H|ll|ll H|| ll| .l.l||.l| II .l|ll.l tt |UU|IIIJJ.I|I dl|| |:| J.H|II|.I|) ll(|

Maim 111 .ii|i ni l|n;)il.»l)li liillln.nl .1 lln.x' Jnj .MIIHApll III lln.x ritlt>|UKl| |,

Ii.)A\n|J11 ,m| n| miax p|rij.i.ij *M miiiiim 4iij i;p.i.i.i n l|rimui|) lln.x' —ml .xinii . >\ 
|IM|| DM )l|rt;.Uj V llllinlllR .11(1 Mil Xj III III A|plll>| nM|ll lln.x III \\ |hM|UOM.ip Mil 
•i<)p)AU| |WMU|.m.i mix' -iinpu.iM ,uti .iax :};/1 M.x'up uy pun g, j eA'np un pu» j; 1 

xml o| IKX 14.1 « IIHUJ MAiip u|; dABl| II) .U.IM IHi.x 4.i|Un v|l|| jn miiij.ii .1,1.1 Ml!

pllll 7. .l.npiV'l I p.»A|44l! 1)411.1 11) 111 4.)|V»| 4111» X ji. .)|H|) ,U|l llln.lj 4-ljtll .)_\\

'4<»p4n .inn A* J11 Mlll4.ll '"D <») «III d.X 11 III lin A V»'»«IX'» 11 ! AX .IAX .III11IM n|||| )4<lj|.l 

pill! X.'ll III .1.11(1 .llln iml • * A H11 "IAX Mil pllll •ll|.ltUl|ll|M M {111 .11 I IV Hill i'.' V 
1IV -I»' . iiin.ij i.i|i,in p.uiiijM v >i.xni| .iax axu\ 'ii; 1; up ui Mi|iinmi |H4.ia.im 

|||!I| lln.x .l.ipjn .1 lln.x' III *.i2flSHl|.i AH It .IJJBUI nj p,ll|M|M lln.x p|ll| pllll £ .lllllp 

III! MMdJ ||.l|. M lx .11111 uj U.lAjX Mll.xx 11.11! ) ji M.IMH.) 1117. 4!ij .Vip.lU -in I,

•no.f p.i<lilii|M tun,)

jn m.imim ,),,- .n|i ui |wpii|.>ui .imii.) a".i,ia.i A|.i>ti|oeqn :fliiiMji4.i.xpn pun miIii.i 

V' Mill.'III11.) II.III) jn .IMII.I X.I.'A.I |l!l|| <BM u| ri.iq M|l!p p.illul |ll.llll-.iAiM|H jn 

M.ll|n\ III .VIAX-llll Ilj *AXII_V "IlM nlljup .UIIj.M) ||||M||IM U| |N.H| |l |l|nl|nl|| .IAX *|! 
IT 4.H|Ul.n«l»S J«* 4.11 V'l .IIIUX 4.IAXMU II I'll pip .* XX ■«'»■ illllup jn Uni }U«t|ll I I II 

|||'I| .IAX Mil .iJj.XX 41111 A* jn vll.1.1.1,1 III ill || |U.i|||i||l|M m 1111 11 k.m.i lull pip d_\\

"0411, > 40j A.ip.ln .llln A ui p4nrt.U III ll.»|tll dAKI| lln.x .»|>lt|l )|ll .ll|l 
III |i.lMj.|(|.ltlM .1.11! .IAX )lll|l a'iIM I l rt.M| ** | —Il I pllf. .Il|l jn *4 III) a" III Apl.M It I 

:n.ho||oj Nil iiuipiMpip -H|i -IpMAX n y; imtipl oqi y j.h|uho U()

'.Ij.l *11111 I ‘ x'pl.iA 4IIOA* ^111}IWAXV
•mil \ .iiliuf) 4.1x11 .ixni| .iax mi 0411, > 4.)An M.i.mmiMit.) 4110 

'll! xx ilii|MiiujiB|.i4 .1111 hm .u|i u; M.i.x(.ituiio iml piuiin.) a'|.iiii|ohi|'b •iiiq •ii.m.) 

I I'l* ' I 1*'H( XIII op III rill III IAX .I|li|i) Hill I ’Krill III ,II|1 inoi|1l.xx iu.H|l | |.w 

HI il|l|lMMOlllUI A|.llll|OMI|ll .M| llj.XX |j pllll >.1-11.1 .ll|l III MÎtlIIII OB .14U .14.111,1.

M4I.XX .llln p.i XI.I.I.I4 lln.x' l|.H|AX p.lllllll|S pill plll| I1UA* 

ji ||n in pvx|i|ii|M pm .in ‘p.n|ii;i|M ji iu.)iini;i|M p.)||H.i.u o.xni| p|no.xx no.f ini|i 

p.illul) p1:11 «i XX Ml! •pi,mnlll|M 4IUl.X .IMllj.U HI .) XKI| ul .<440* a’a.I.X .14.iax .1 X\

T : SAVO||€)J Nil _|JI|lllll|il .1111 .IpM W JII KpIMJOp .»({| .l.K|Oj.)() ll( )

Al)\ VI\|.)VJV •.XllllIBnh

eiqi pl.’.I.nt lull ||l XX .IAX Ml! ->|-;.| ll.xxn .IIP IA III .14.H| plll!l| tin .M| ||I.XX l|

dM| xx4di|pi iii.mulii|H -||[1 yn '«u )miiiu lln.x miurt.i|.ii x'114 4.11I mb M4oj.u.ii|j.

'liuiii .M|1 *1 *II|1 pun
• i|11 ax .i.iu.iiuuma ui Mpiiuri .im.mji jn hi iml n| .i.ip.m .irt.ni| a'.i.ia v .m| pppiAX 
M.iMii.i ,i.x||*.fpi.iAXi :.ipiii|iiriniu eji|i pi 4,ip4o un pliM.m pm ||i.xx -C|din|os<|i»

ns IH 1.4:41'

H M 

NVN

•\(in\i\|.i\ IV \ ss:in.i.4:1 (• m ez



156 Dominion Law Rkidktn. 123 D.L.R.

MAN.

K B

JemiK#8

MacKinnon.

I «lid imt «*\p«-ct shipment nf any uf it fur some time yet, otherwise I would 
have written you liefure, and I eertainly hud no thought that you would 
send 200 cases without further instruction*. I would suggest that you 
)>ut tlieae 200 cum-» in a heated warehouse, which will la* a very inexpen
sive rate of storage, until Mr. Je lire»» can come, and I assure you that we 
will do everything in our power to assist him in placing it.

Believing that you will benefit, in the lung run. by settling our dispute 
in a fair way. we remain. Yours sincerely, 11. !.. MacKinnon. Manager.

Mr. Harry,—If you desire it put in storage, let me know by return 
sending an order on the By. Co., and the hill of lading instructing the By. 
t o. to deliver t » yourselves, and I will put it in the cheapest storage in 
town and pay the freight for you. and this amount can Is* deducted from 
our account. This will save you the inc uivenieiice «if forwarding the

Your dft. ha» come this A.M. and I cannot pay it. I am sorry.

On October ‘24 the plaintiffs wrote the defendant as follows:—
We are in receipt of x -in favour of tin- I .‘it h in»t.. ami ls-g to ailvise 

that w«- have »tate«| our views - f the matter of Caro shipment in our pre
vious correspomlcncc ami a» we have your signed order for 200 cases to be 
shipped in >ept.. we will accept no other settlement than is stated in the 
above mentioned order.

On October 26 the defendant wrote the plaintiff* a letter in 
which he Ntates:—

Mill Mr. .lettre-» Is- coming - .ion? If not. will you please take up the 
matter alunit Caro with him and -«•«• if lie i» not willing to have these 
good» plactsl in storage here, to Is- taken up 2.1 cases at a time as we neeil 
it. Otherwise the matter would almost warrant his c nning up. as 1 am 
sure it is possible to make some arrangements to the satisfaction of both 
parties, and not break the business relationship.

On November 4 the defendant having taken some legal advice, 
wrote a long letter to the plaintiff* in which he set* forth many 
complaint*. Regarding Caro he say*:—

In consideration <»f tin- alsive matter ami after taking into consideration 
and consultation, we have decided that in fairness to all the parties you 
should place the present consignment of Caro on a consignment basis in 
return for which we will endeavour, with the assistance of vour Mr. Jett- 
rcss when lie conic» west, to place thi» product with our customers, though, 
as we said la-fore, we consider this almost a risk. ... If we cannot 
arrange it mi some basis of thi» kind, we will have to rely on the repre
sentation» of your Mr. .1 etfress. hold the t aro here to your order ami re 
turn to xon the cider essence» and <ira|ie-\ iuo in stock.

On the following day. November 5, the Canadian Pacifie R. 
Co. having notified the defendant that Caro wa* «till in their 
poHNCNNion at the owner’* risk, the defendant made arrangements 
with the railway company to take the stuff over. MacKinnon
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says the Caro was then likely to freeze at any moment and that MAN 
he paid the freight and took delivery solely to save loss, and K. B. 
under protest.

The defendant does not appear to have complained as to 
the quality of the Caro until after action brought. Even in his 
stati of defence he makes no specific allegation of misre
presentation as to quality, simply saying in a general way and 
with regard to all the goods that they were sold by samples or 
descriptions or both, and that none of the goods corresponded 
with the descriptions or samples. Even if the evidence were 
admissible as to the misrepresentations as to quality. I do not 
think the defendant has established a breach thereof. It is true 
that Professor Parker has stated that from a certain analysis he 
would say that it does not contain as much nutriment as Bovril. 
lie admitted he did not take all things into consideration. Bovril 
is a beef compound and Caro is a vegetable compound. This 
difference was known to the defendant when he bought. The 
defendant had no right to repudiate the contract for Caro on the 
grounds disclosed prior to the action. Apparently he made no 
test as to quality until the trial. Cnder all the circumstances I 
do not think he can now repudiate. He has not shewn what is 
the damage if the representations as to quality were untrue. 1 
cannot even estimate its probable effect on sales.

.leffress denies that he agreed to return in the fall and act as 
salesman of the Caro, lie says that, in any event, the contract 
is in writing and that no evidence of verbal agreements should be 
allowed. 1 am unable to agree. The alleged agreement does not 
contradict the writing, but is an agreement collateral thereto. 
The circumstances were such that I believe the defendant when 
he says that .leffress* promise to return was an inducing factor, 
.leffress was not only the manufacturer of these goods but he 
knew how to demonstrate. He is a salesman of great capacity 
and resource. I accept tin* defendant's story on this point and 
think that lie should receive compensation for the breach.

I do not allow damages for loss of business and trade and 
profits, nor for the claim respecting the hiring of Caton ; nor for 
the claims for damages n chocolate and flavouring ex
tracts.

5

2
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In the second paru graph of his counterclaim the defendant 
asks for $322.34. I allow him in respect of this claim $280.

1 allow tlie defendant on his counterclaim, as follows :—
On paragiaph 2 of counterclaim. $280; for cider essences. 

$300; for powders. $500; dc(Tress' breach of agreement to return 
and sell Caro, $1.000; making a total of $2.080.

There will Is* judgment for the plaintiffs for the amount 
claimed with costs, and judgment for the defendant for $2.080 
and costs.

Jiidt/tm ut arconliuf/h/.

Re CITY OF HALIFAX AND KANE.
\<mi Srnliu Slipnnii Court, tirahain. Ituxsill ami Ritrhir. .1.1.

April ft. |Il|ft.

I. I axis i g IX —175) Lik.n iuk Liqi in.mo.x ok company—Aiikouation 
—Dominion Wimmm, ir Ad- Pkiokity not kxtkmii.no to ckiok

A preferential lieu f u luxe* which tin- < itv of Halifax ha* upon 
personal property «luring the civic year lor which the taxe» arc ini- 
|nimm| umler »ee». I-111 ami 4fto if Hie Halifax charter is not abrogated 
j'.v the lii|iiidation of the c uupany liable fur such taxes umler a wind- 
lag-up order made under the litininion Winding-up Act; but such 
prient\ doe» not extend to the taxes for prior years as to which no 
elleetual levy bail U*en made.

Application by the City of Halifax to have taxes allowed as 
a lien or charge on the assets in the hands of the liquidator.

•/. li. I\( nm //, for liquidator.
F. II. Hill, K.C., for city.
The judgment of the Court was delivered by
Graham. K.J. : The above <• uupany is in liquidation under 

the Dominion Winding I'p Act, and the City of Halifax is asking 
to be paid in full for 3 years' taxes, all due before the petition 
was presented. The learned Judge has decided that for 1 he year 
May, 1913, to May. 1914. the city is entitled to be paid in full in 
consequence of its statutory lien for the taxes. Hut in respect to 
the two previous years, when it is admitted there is no lien lie 
has decided that the city has no claim to Is* paid in full.

The parties have respectively appealed from the parts of tin 
judgment adversely to their interests.
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In my opinion the learned Judge was entirely right. First, 
in respect to the third year’s taxes.

Sees. 449 and 450 of the City Charter are very clear. Sees. 
449 and 450 arc as follows:—

Tin* pemonnl property of every petxon or company «hall lie liable I" *r 
(lie full amount clue by such . company to the city for rates ami 
taxes, ami such rates ami taxes shall constitute a lien on such personal 
|iio|*erty «luring the civic year for which they are rated or imp «»ed in 
preference and priority fo and notwithstamling any assignment, mortgage, 
conveyanee of. or claim or lien for rent, or other claim or lien upon *ueh 
personal property, or any judgment entered against such person or any 
execution, warrant, attachment, or other process issued or levied in hind 
such property.

N. S.

Its

Qntliam. K.J.

4.iO i I i No personal pi petty of any person or corporation 'hall he 
taken possession of or removed by virtue of any assignment, mortgage or 
other conveyance, or claim or lien for rent, or other claim or lien. or any 
• Mention, warrant, attachment or other process unless the hohlcr of «mb 
conveyance, claim or lien, or the person suing out sin-li process, before tab 
ing possession of or removing such personal pr perty. pays all the rates 
ami taxes for the tin'll current year hie by such person or «■ >rp «ration.

Sub-sees. (2) ami (3) of the Meet ion require every sheriff or 
officer executing process, or person distraining for rent, to first 
pay over to the collector the rates and taxes in preference to his 
•>wn process.

And every holder of a conveyance, claim or lien taking posses
sion of or removing such personal property shall be liable to 
an action for the amount due to the city for rates and taxes if he 
does not pay such amount within two days, and notwithstanding 
such taking or removal the property may be distrained upon 
by the collector.

The Winding l*p Act contemplates privileged claims or liens, 
hut in no place is this claim or lien for taxes destroyed or 
restricted, ruder see. 33 it is provided that the liquidator upon 
his appointment shall take into his custody or under his control 
all the property effects and choses in action to which the com
pany is or appears to be cut it lei 1 and he shall perform such dut ies 
in reference to winding up tin* business of the company as are 
imposed by the Court or this Act.

See. 13 provides that
all remédié» nought or demanded for enforeing any «daim for a debt, privi 
lege, mortgage, lieu or right «if property upon. in. or t « any elTceN or pro
perty in the hand», pn**e**inn or euntmly of a liipiidator may he obtained
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N. S.
s. c.
Rk

Halifax

Oreham, E.J.

I>\ mi order of i lu- ( mu t nu nummary petition ami nut liy any action, suit, 
uttaclinicnt. seizure or ntlier proceeding of any kind whatsoever.

1 cannot imagine any more complete definition in this legis
lation of the province and Dominion to preserve and enforce the 
lien of the city for taxes.

And that is all the city is asking for in this proceeding and 
in this Court against its own officer.

Coming to the rates and taxes for the two previous years, 
it will lie observed that the lien for rates and taxes is only con
stituted “during the civic year for which they are rated or im
posed." And, therefore, there is no lien in respect to the rates 
and taxes of the two previous yearn. That is admitted. But 
the city collector says that in August. 1913, he sent his sub- 
eollcetor to make a levy on the stock of the company in their 
premises on Barrington street. A Mr. Xaismith came to the 
collector’s office with a Mr. F. 11. Keating, representative in 
Halifax for a firm in Montreal, the principal creditor, who said 
that that firm had taken over the business and would either wind 
it up or carry it on. they were not sure which, but that they 
wished further time to sell off some of the stock, but that in any 
case the taxes would be paid, and in consequence of this repre
sentation he withdrew the levy. I think he does not state that 
any levy was really made or definite goods levied on.

The winding up petition was presented November *27. 1913.
Now. whatever remedy the city may grant against others (I 

say nothing about that). I think that when it abandoned its levy 
and the winding up intervened, and the general creditors’ rights 
accrued, it had no claim or right to priority over other creditors. 
The company could not. as against the general creditors, by any 
arrangement or agreement made by itself or any creditor in its 
behalf, agree with the city to substitute something else for the 
right its warrant for taxes and levy would have given it. and 
thus postpone and keep good its priority which it abandoned or 
never secured. It is contended that the general creditors got the 
benefit of the abandonment of the levy. I imagine they fre
quently get the benefit of failures to levy or to register liens. 
Sometimes, however, it injures creditors when an earlier avail
able seizure is not enforced. But a promise to make good any
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Iohh caused by Nuvh an abandonment does not help out a statutory 
condition or provision rendering eertain steps necessary to create 
or constitute a priority among creditors otherwise equal. In my 
opinion the city has no priority in the ease of the taxes of the 
years preceding the last.

The appeals will be respectively dismissed and the costs will 
in each case follow the result.

.1 pin ul dismissed with costs.

N.S
H.C.

Its

Graham. K.j

BLACK v. DOMINION FIREPROOFING CO. MAN.
Manitoba Court of 1 /•/«»»/. Iloinll. I/.. Itirhanh. Cameron. amt

llaiiffurt. ././.I. .May IT. UM6.

1. .JriMiiiKNT (fllKI—152)— Action him to: vm m <nnam < osvi.i
HIVKMSNH AS TO PARTI KS—KltPI-OYKlt VMl COXTBAVTOK.

When- un action for negligently causing ileatli is hrmiglit by the 
representative of the deceased workman against the employer in respect 
of negligence in operating a Imist in building operations as t.. which the 
employer and « sub contractor would each have a measure of r- spoil 
sihility. the taking of judgment and receiving satisfaction m the action 
against the employer is a bar to a second action against the sub-eon 
tractor in respect of bis alleged negligence; and after receiving satis
faction of the judgment so recovered against  ......ne. the plaintiff is
estopped ill the second action from saying that the in jury resulted 
from the negligence of the subcontractor only and that the principal 
contractor who had consented to judgment in the tirst action was not 
in fact liable.

| Itroirn v. I'anibriihjc. K.'i Mass. I7H : A *miniII \. Hamilton. 1 App.
< as. 504. applied ; \tlantir IhnL Co ^ \,,t V,„l. Cl V V ill llono
ran v l.ainil. | 1 K!I3 | 1 y.B. «20, distinguished. |

Ki.mtion ok kkmkiiikn i 8 II —Hi)—<'hoick Kkkkct.
When a plaint ill has separate, eoncurrent or successive rights of 

action on the same transaction, or for the same injury, lie can have 
only one full satisfaction; this obtained, his further actions or re 
medics will lie barred.

123 C'yc. 11113. referred to. |

C A

Am \t. from tin- jinlirmi-nl of tin-1rial .Imlgr in n nvuligvnev 
action.

Statement

M /*. Fillmore, ami .1. Farqtthar, for appellant.
T. ,/. Murrayp tor respondent*.

1 low tli ,, ( ,-l.M. : While the deceased was standing on a 
plank a hoist struck it throwing him off and he was fatally in
jured. The hoist was owned by < niter llalls-Aldinirer to. and

llowcll, C.J.1L

I 1 23 Il.t .11.
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was driven by their engine in the control of and operated by 
their engineer. The engineer acted on signals sounded by an 
electric bell, a part of the hoisting machinery owned by them. 
One Elliott was at the time of the accident giving th ‘ signals by 
Ibis bell, whereby the engineer raised or lowered or stopped the 
“skip" or* carriage of the hoist.

The work then being done was hoisting certain material of 
the defendants who were sub-contractors of ('arter-lialls- 
Aldingcr Co., working in a building then in the control of the 
latter, and who let the defendants from time to time use this 
hoist which was ordinarily used by ( 'arter-Halls-Aldinger Co. 
for their work.

The deceased was an employee of ( arter-llalls-Aldinger Co. 
and was at the time of the accident working at the open shaft 
where the hoist was being operated, changing and adjusting the 
electric wires which operated the electric bell.

The evidence in this ease shews that Elliott, who was giving 
the signals at the time of the accident, was an employee of the 
defendants, and the plaintiff claims that his negligence in giving 
the signals caused the accident. The only evidence as to the 
accident is given by Elliott, a witness called by the plaintiff, 
and his evidence is in no way contradicted. He says he properly 
gave a signal by two bells, and seeing the skip going the wrong 
way, he properly gave at once a signal of one bell, which is to 
stop, but it did not stop and this caused the accident. If this 
is true then the negligence is that of the engineer in not acting 
promptly and properly to the signals. The plaintiff’s counsel 
also urges that the code of signals was imperfect and confusing, 
but whether this code was one which the engineer usually acted 
on and to which Elliott was obliged to conform, or whether it 
was one arranged between Elliott and the engineer does not 
appear from the evidence. There was evidence also from which 
it might be inferred that the bell or wiring was defective, and 
for this reason the engineer did not get the signal.

. This may lie a ease where the defendants were operating a 
defective and dangerous machine supplied and known to be 
dangerous by ( 'arter-Halls-Aldinger Co., or perhaps the latter, 
through their engineer, operated it with defective or <*areless



23 D.L.R.] Black v. Dom. Fikkikoopim; Co. id;

rules as to signals and the defendant* joined them in so operat
ing the same or perhaps Elliott and the engineer negligently 
and carelessly agreed upon a code of signals which was uncer
tain and vague. If either of the supposed state of facts existed 
and caused the accident, then it would he open to grave doubt 
whether Carter-Halls-Aldinger Co. and also the defendants 
were not both and each legally liable to the plaintiff, as in Kirk 
v. Tomnlu, 8 O.L.K. 730.

The plaintiff commenced an action in the Court of King's 
Bench here against Carter-Halls-Aldinger Co. to recover for her 
loss occasioned by this accidental death, and the allegations in 
the statement of claim in that ease are practically the same as 
in this case. In that case Elliott was alleged to be an employee 
of Carter-ilalls-Aldinger Co., and it was alleged that he was 
negligent as in this ease, causing the accident. It was in that 
case, as in this, alleged in the alternative that the signal appara
tus of the hoist was not in working order and therefore the acci
dent. In that case also as in this it was alleged by way of fur
ther alternative that the defendants were negligent in not pro
viding and maintaining a proper and efficient system of signal
ling. which 1 assume was the arrangement as to bells to be given 
to indicate the movements required of the skip above referred to.

In the case against Carter-Halls-Aldinger Co. the defendants 
therein tiled a statement of defence and fully denied their lia
bility and the whole onus of proving the ease was thrown on the 
plaintiff, but after the ease was at issue and before trial the par
ties agreed to a judgment and a judgment was duly entered in 
that cause upon the issues therein raised in favour of the plain
tiff for $2,250. and thereafter the defendants in that suit paid 
into Court to the credit of that cause the sum of $2,250 in satis
faction of that judgment and the plaintiff duly took this money 
out of ( ourt.

The plaintiff' therefore sued for and recovered judgment on 
the identical cause of action sued on in this ease and has re
ceived satisfaction.

In the replication in this ease the plaintiff admits of record 
that she did get this judgment against Carter-Halls-Aldinger 
Co., but she alleges she had no cause of action against them. The
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plaintiff did allege that the defendants in the first suit were 
liable for the wrongs complained of in this suit ; she converted 
the claim for these wrongs into a judgment and received satisfae- 
tion of the judgment. She now claims another judgment for 
the same cause of action.

In K nul all v. Hamilton, 4 A.C. 504, Lord Cairns says:— 
Further than this, if actions could be brought and judgments re- 

v.ivered. first against the agent and afterwards against the principal, you 
would have two judgments in existence for the same debt or cause of 
action,
a state of affairs which he thought should not be.

From the acts of the plaintiff 1 shall assume that she had 
originally a cause of action against Carter-lIalls-Aldingcr Co., 
and also against the defendants for the death of her husband, 
one cause of action against both or either. If this is not the 
<ase then the first action was brought in bad faith and the money 
was dishonestly received. To borrow and adopt the language 
used in Brown v. Cambridge, 85 Mass (U.S.), at 47G,

The plaint ill' is estopped to say that she had no claim against ( al ter- 
Halls-Aldinger Co. for the tort, but compelled them to buy the»’- peace by 
settlement of a claim that was groundless and therefore malicious, for 
this would be an allegation of her own wrongful act.

The facts in this case as above reviewed shew that perhaps 
the defendants in both suits might lie liable for the same cause 
of action, and I think the is bound in common honesty
to so admit and it seems to me the law of estoppel could in this 
case on the above facts be invoked by the defendants.

In this aspect of the case the defendants in both and each 
suit were liable, and the plaintiff having sued and recovered 
judgment against one, cannot institute a fresh suit and recover 
against the other.

The appeal is dismissed with costs.

Camkron, J.A.:—This action is brought by the plaintiff as 
administratrix of the estate of John Pereival Black, deceased. 
The defendants were sub-contractors under the Carter-Hallg- 
Aldinger Co. Ltd., which had a contract for the erection of the 
Great West Permanent Loan building in Winnipeg. It is alleged 
in the statement of claim that the defendants were, on April

16
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2(>, 1913, operating and had control of a hoist in said building, man 
using it to lift their material from the ground to the storey of c. A. 
the building where they were working. The hoist was the pro- hTTTk
pertv of the Varter-Halls-Aldinger Co. The deceased was cm- < 
ployed by the last-named company, and on the day named was fikki'mmik- 

engaged on the fifth floor of said building in changing, repair- ,N0 ('°- 
ing or removing the signal wires used in connection with the Cameron, j.a 

hoist, and while he was so engaged and standing on a plank, 
projecting from the fifth floor, into the shaft of the hoist, the 
plank was struck by the platform of the hoist and the said .John 
Pcreival Black was thrown into the light well of the building, 
and sustained injuries which caused his death. It is further 
alleged that the platform struck the plank by reason of its being 
lowered at the signal of one Arthur S. Elliott, who was in charge 
of the hoist, and who was at the time in the service of the defen
dants and had control of the hoist intrusted to him by the defen
dants. It is further alleged that the signal was negligently given 
by the said Elliott, and, alternatively, that the signal appara
tus was not in working order, that a proper system of signalling 
was not provided and that Elliott knew that the said John Pcr- 
cival Black was engaged in changing and repairing the signal 
wires. The statement of defence makes general and specific 
denials of the allegations in the statement of claim, alleges know
ledge by the deceased of the defects (if any) in the signalling 
apparatus, that the system of signalling was tin- best obtainable, 
and that the deceased was guilty of contributory negligence. It 
is also asserted that the plaintiff brought an action on May 23.
1913. against the Carter-Halls-Aldinger Co. for damages arising 
out of the said accident and recovered therein a judgment for 
$2.238. which was duly entered and was. prior to the commence
ment of this action, satisfied by payment. The defendants say 
that the plaintiff is now concluded by the said judgment and 
that the cause of action herein is no longer available.

In her reply the plaintiff admits the recovery of the judg
ment aforesaid, but says it was entered by consent and denies, 
that the Carter-Halls-Aldinger Co. was under any liability or 
that the plaintiff had any cause of action against the said com
pany and alleges that the cause of action herein was not the same 
as the cause of action against said company.
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At the* trial before lion. Mr. Justice Halt and a jury there 
were put in evidence an exemplification of the judgment re* 
covered against the L'arter-Halls-Aldinger Vo. and the pleadings 
in the action. The allegations made in the statement of claim in 
that action are similar to those in the statement of claim in 
this, paragraphs 11. 10, II. 12. 13. 14 and 15 of the latter being 

repetitions of allegations in < (i. 7. s, 9, 10,
II and 10 of the former. In paragraph 8 of the former (the 
action against Varter-llalls-Aldingcr Vo.) it is alleged that 
Klliott was at the time of giving the signal in the service of the 
defendant. In paragraph 10 of the former it is also alleged that 
the signalling apparatus used in connection with the said hoist 
was. owing to the negligence of Varter-llalls-Aldingcr Vo., not 
in working order. The judgment roll shews that the action in 
the former case came before the Court on motion for judgment 
ni November 4. 1013, and that the Court after hearing counsel, 
and defendant 's counsel consenting, ordered judgment for the 
plaintiff for $2,238, which was entered accordingly. It appears 
that the amount of the judgment was paid into Court and in 
part taken out by the plaintiff.

At the conclusion of the case the learned trial Judge with
drew it from the jury and directed a verdict entered for the de
fendants on the ground that the plaintiff having recovered a 
judgment against Carter-Halls-Aldinger Vo., the defendant com
pany was released thereby from any liability. From this judg
ment the plaintiff appeals.

We were referred by plaintiff's counsel to Atlantic Dock ('o. 
v. City of Xnr York, 43 N.Y. 64. In that case damage had been 
done to the property of the plaintiff which had brought separate 
actions against the City of Brooklyn and the City of New York 
upon the same state of facts. Judgment was recovered against 
Brooklyn, which paid it and took an assignment of the claim 
against New York. The assignees then proceeded to prosecute 
the action against the City of New York, which set up the judg
ment. It was conceded that the City of New York was liable to 
the plaintiff, but it was contended that the cause of action was 
merged in the judgment against Brooklyn. It was held by the

287^ 11142280
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Court that a good vaunt1 of action against the i it y of New York MAN.
upon itn conceded liability could not be taken a way by a wrong c. A.
done to another not in any way connected with it in the traiw hTaTk

action. It would almost appear to me that the Court eonsiderctl >■ 

that a fraud had been perpetrated on the City of Brooklyn and i ihkik«hh 
that the City of New York could not take advantage of that 1 x,i 1 °
fraud. Camrron. J.A.

In this ease, however, there is no admission of liability on the 
part of the defendant, and no denial of the liability of Carter- 
Halls-Aldinger Co. On the contrary, the defendant denies its 
liability and says that the whole question of liability has been 
disposed of by the action against Carter-Halls-Aldingcr Co., in 
which judgment has been entered for the plaintiff, which cxtii 
guishes the plaintiff's right of action.

It is to be noted, also, that the actions against the City of 
Brooklyn and against the City of New York were commenced 
at the same time. That against Brooklyn first came to trial and 
was reduced to judgment. After the judgment was entered the 
City of Brooklyn, having paid the judgment, took an assignment 
of the claim against New York and proceeded with the action as 
already stated, whereupon the City of New York filed a supple
mental pleading setting up the judgment and payment, and 
claiming the judgment as a bar. In this way a defence wa 
raised by New York that was not available to the original cause 
of action, while in the ease before us the action was brought after 
the former case had terminated in judgment.

The question arises whether the cause of action so reduced 
to judgment in the action against Carter-Halls-Aldinger Co. has 
ceased to exist and become unavailable to the plaintiff in this 
action.

Damage* reuniting from one and the name cause of action must lie 
a*sowed and recovered once for all : Pollock on Torts, p, 193.

When a plaintiff has separate, concurrent or successive rights of action 
on the same transaction or for the same injury he can have only one full 
satisfaction ; this obtained, his further actions or remedies will Is- barred : 
(ye. Will 1193.

The damages that result from one and the same cause of action must be 
assessed and recovered once and for all : and the plaintiff must sue in one 
action for all his loss. past, present and future, certain and contingent: 
Halsbury. X.. p. 3(H).
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MAN. So ill actions in which the «lamages are uncertain, a recovery and execu-

C. A. tion against another for the same cause, is a bar to another action for the 
same cause; as in trespass done by several, a iwovery and execution against
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one. is a bar V> an action for the same trespass. •
Com. Dig. Action iK. 4) vol. 1. p. ,T2ti.
hi Brown v. Woof on, ('m. Jae. 73. it was held that judgment 

recovered in trover may be pleaded in bar to a (second action
Cameron, J.A. against a different person for the same cause.

for lin* cause of action being against divers, for which «lamages uncertain 
are recoverable and the plaintiff having judgment against one person for 
«lamages certain, that which was uncertain before is re«luee«l in rent judi- 
catani, and to certainty, which takes away the action against the others:

In King v. Iloare, 13 M. & W\, p. 494. it was held that a judg
ment against one of two joint debtors is a bar to an action against 
the other, and that it is pleadable in bar on the merits and not 
merely in abatement. In that ease Baron Parke says (p. 
502) :—

If there be a breach of contract or wrong «lone or any other cause of 
action by one against another, and judgment be recovered in a Court of 
record, the judgment is a bar to the originnl cause of action, because it 
is thereby reduced to a certainty, and the object of the suit attained so 
far as it can In* at that stage; ami it wouhl be useless and vexatious to 
subject the defendant to another suit for the purpose of attaining flic same 
result. Hence the maxim “transit in rein judicata intin* cause of action 
is changed into a matter of record, ami the inferior remeilv is merged in the 
higher. This appears to be equally true where there is but «me cause of 
action, whether it be against a single person or many. The judgment of 
the Court changes the nature of that cause of action and prevents it being 
the subject «if another suit, and the cause of action being single, cannot 
afterwarils lie divided into two.

He then proceeds to discuss Brown v. \Yonion, and holds that 
the true ground of the decision was not that the damages wore 
unliquidated. He refers to the judgment of Chief Justice Pop- 
ham, at p. 74. where it is said :—

If one hath judgment to recover in trespass against one. and dainagi1* 
are certain (that is converted into cettainty by the judgment ) although 
he he not satisfied, vet he shall not have a new action for this trespass. 
By the same reason, a contra, if one hath cause «if action against two, and 
obtain judgment against one, he shall not have remedy against the other; 
and the difference lietween this case and the case «if debt and obligation 
against two is. because everyone of them is chargeable, and liable to the 
entire debt ; and therefore a recovery against one is no bar against the 
other, until satisfaction.
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Binon Parke points out that this lust reference is clearly to man 
joint and several obligations. c .

It is true that Baron Parke hail before him the ease of a J~ 
joint liability, but his exposition of the law goes further, it r 
seema to me. In eonelusion. he thus signifieuntly stall's the KiBf-Mio.'.e
judgment of the Court, iso Co

that when» judgment lias been obtained for a debt as well as a tort, the j.a.
right given by the record merges the inferior remedy by action for the 
same debts or torts against another party.

which expression of opinion is wide enough to include actions 
for tort by a plaintiff against defendants who are not necessarily 
joint tort feasors, but are liable for the same cause of action.
Whether they be joint or several, the tort being the same, the in
ferior remedy by action has become merged in the right given by 
the record of the judgment already entered, and has. therefore, 
ceased to exist.

The alwve English authorities were questioned on the argu
ment in Brimmead v. Harrison. L.R. 7 C.P. 547. but followed.
Blackburn. J., at p. 534, says Brown v. Wootnn has been acted 
on for centuries.

In Brown v. Cambridge, 85 Mass. 470. an action had been 
brought by the plaintiff against the Cambridge Water Works 
for personal injuries. That suit was settled and the settlement 
was paid and a receipt in full given. The plaintiff then sued 
the City of Cambridge for the same cause of action. The Court 
held the satisfaction in the first action a bar to the second. I 
quote from the judgment at p. 470:—

The defendants contend that the legal effect of this transaction i i.r.. the 
settlement and payment) is to discharge them also, and we are of opinion 
that it has that effect. It is an ancient doctrine that a release to one 
joint trespasser, or a satisfaction from him. discharges the whole : Cookex.
7pmnor. Hob. Off Co. Litt. 232. The same doctrine applies to all joint torts, 
and to torts for which the injured party has an election to sue one or 
more parties severally. Where, for example, a master is liable for the 
tort of his servant, a satisfaction from one discharges both, though they 
cannot he sued jointly. If it were not so. a party having a claim against 
several persons on account of a single tort might sue one and settle the 
suit, receiving damages ; he might then sue another and settle in the same 
way. and repeat the proceedings as to all but one. and then sue him and 
recover the whole damage, as if nothing had been paid by the others.
A door would thus be opened to a class of speculations that do not deserve
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••lUMinugement. 'I lie rule of law which make# one Hutisfactiun or release 
it liar t i further claims fur the same tort is founded in good reason.

iii in\ opinion the plaintiff is estopped from saying that she 
lias no claim against Carter-Ilalls-Aldinger Co., but that she 
forced that company, from some undisclosed reason ,to make a 
settlement of a claim that was groundless, for this would be 
an allegation of her own wrongful act. She is to be regarded 
as having prosecuted her claim against Carter-Ilalls-Aldinger 
Co. in good faith and that company admitted its validity so far 
as to consent to judgment against it.

It is not easy to conceive a plaintiff having a right of action 
for the same cause of action against two several and separate 
defendants, except when the relationship between the two is that 
of master and servant or principal and agent. Nevertheless, 
when we take the allegations in the action against ('arter-Halls- 
Aldingcr Co. as true, as we must so far as the plaintiff is con
cerned. and read them in connection with the allegations made 
and evidence given in the case at bar, there is presented for con
sideration that very case, viz., that of two rights of action for the 
Mime cause of action against two several and separate defend
ants. Judgment has been recovered in the first action brought, 
and the cause of action has become wholly merged in that judg
ment. It has, therefore, become extinguished and can no longer 
be made available as the basis of another action.

There is some reason to hold on the evidence in this case, 
that the judgment against Carter-Ilalls-Aldinger Co. was pro
perly taken. Certain of the allegations in the statement of 
claim in that action appear to be supported by the evidence 
given in this, as is pointed out in the judgments of the other 
members of this Court.

I agree with the Chief Justice and would dismiss the appeal.
Haggart, J.A.:—The trial Judge held that the recovery of 

judgment against the contractors. Carter-Ilalls-Aldinger Co. 
for the same cause of action was an answer to the plaintiffs 
claim against these defendants, withdrew the case from the 
jury and gave judgment in favour of the defendants.

The plaintiff appeals and contends that the trial Judge erred 
in so holding; that the contractors Carter-Ilalls-Aldinger Co.
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and the* defendants, the sub-contractors, were not jointly liable 
:or the injury; that Carter-Halls-Aldinger Co. were not liable at 
-.11. and that the recovery of the former judgment was not a bar 
o this action.

The plaintiff contends that a judgment inter parties raises 
•ill estoppel only against the parties to the proceeding in which 
it is given and their privies, and that as against all other persons 
they are res inter alius acta and it is not admissible evidence of 
; he facts established by it. and in support of this proposition, 
they cited 13 Hals. 343. and Andtrson v. follinson, 119011 2 
K.B. 107 ; Christy v. Tankard, 9 M. iV XV. 438 ; Spencer ' . IV// 
liants, L.R. *2 I*. 230. and 7# nkyn v. 7# nkyn, ô W.R. 43. are a nth 
oritics to the same effect.
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Donovan v. Laing, [1893] 1 Q.B. 029. was relied upon by the 
plaintiff". There the defendants contracted to lend to a firm who 
were engaged in loading a ship at their wharf a crane with a mail 
in charge of it. The man in charge of the crane received direc
tions from the firm or their servants as to the working of the 
crane and the defendants had no control in the matter. The 
plaintiff", who was a servant of the wharfingers and was employed 
by them to direct the working of the crane, sustained an injury 
through being struck by it. by reason of the negligence of the 
man in charge, and sued the defendants on the ground that the 
negligence was the act of their servant. It was held that though 
the man in charge of the crane remained the general servant 
of the defendant, yet, as they had parted with the power of 
controlling him with regard to the matter on which he was en
gaged. they were not liable for his negligence while so employed.

In his reasons. Lord Esher, M.R.. on p. (>32. says 
For some purposes no doubt tin- man whs tlie servant of the defendants. 

Probably, if be bad let the crane get out of order by bis neglect, and in con 
sequence anyone was in hired thereby, the defendants might In* liable, but 
the accident in this case did not happen from that cause, but from the 
manner of working the crane. ’I lie man was Isuind to work the crane 
according to the orders and under the entire and absolute control of 
•Tones & Co.

That authority is distinguishable from the case at bar. Here 
the defendants were not in absolute control. The evidence of 
Carter, to which our attention was not called on the hearing.
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throws some light on the questions at issue in this suit. Here 
are some extraets from the evidence of Mr. Carter, the head of 
the company, Carter-llalls-Aldinger Co. :—

Q- What position «lid Black hold with your firm? A. Well. In- was a 
sort of what we call a sort of master mechanic, looking after the mechanical 
equipment of the firm on the different jobs around tov n. (j. Who was to 
«h» I In- hoisting? A. We would do the hoisting and they (the defendants ) 
would look after putting the material on and off the hoist, putting it on 
and taking it off; ami possibly arrange for the Lx-ll man ami stuff like 
that, and we furnish the engine, coal and oil and everything in connection 
with running the hoist. . . . Q. Your firm was to do the hoisting you 
say ? A. Yes. Q, Who was to operate the engine? A. Well, the engineer 
would be in charge of the engine, (y In whose employ would he be? A. 
He was our employee: he would have t i go »y rules. Q. As a matter «if 
fact the man Simpson, who was operating this engine was your engineer? 
A. He was employed by us; paid by us. Q. Who was in charge of the 
whole of the work in the building? A. I think that Georg«* Moffatt was 
superintendent of the building that day. Q. Who was in «■ mtrol of the 
hoist? A. The hoist would lie operat«*«| under Mr. Moffett's entire super 
vision. He had entire supervision of everything.

And again, on q. 89, in answer to a question, Mr. Carter 
describes Black’s duties as follows :—

Well, we have a yard out on Notre Dame St. where we remoihd and 
assemble all nur hoisting engines, concrete mixers . . and Jack
(Black) looked after the job in a way. looked after the repairs of these 
engines and concrete mixers and saw that they were in proper shape when 
sent out on a job, and if anything happened to them when on a job lie 
went there and made such repairs as were necessar\ ... nr anything
like that, fixing bells or skips of hoists ami looking after the election of 
the skips and hoists and nil that stuff; that was Jack’s bii-umss.

The fact that Elliott, the bell man. was paid the defen
dants is not sufficient to establish that Carter-11. Aldinger Co. 
had parted with the power of controlling tin hi ne. and that 
these defendants were in sole control. This 11-man would be, 
under the circumstances, as much subject to the order of Black 
and his signals, as to the signals of the men who were putting 
the whcel-lmrrows filled with material on the skip at the bottom 
and removing it from the skip in the storeys above.

The payment of $1.25 per hour while the hoist was raising 
the material for these defendants does not establish that the 
defendants were in sole control, which decided the case in Dono
van v. Laing, |1893| 1 Q.B. «29.

Taking the view that I do, it is not necessary for me to con-
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wider whether the principal contractor»» and sub-eon tractors were 
joint tort-feaeorn or not.

It is clear that the cause of action here is the cause of action 
sued for in the former suit. It was the same injury, and it seems 
to me that the observations of Kelly. C.B., in Jirinsiucad v. Har
ris un, L.R. 7 C.l*. 547, are equally applicable to this case. On 
p. 551, Kelly, C.B.. says:—

In this vast- a right «if action has accrued to the plaint ill in respect 
of the wrongful detention - i a pianoforte. This act was the joint act of 
two wrongdoers, the defendant and another. The defendant bx wax of 
plea alleges that an action was brought for the same cause against the 
other wrongdoer, and a judgment obtained against her. which remains in 
full force; and the question is. whether that affords any defence to this 
action. That a judgment ami execution, with satisfaction, would lie a 
defence, is not disputed. A long series of authorities has so laid down: 
hut it was doubted at one time whether judgment ami execution, without 
satisfaction, was a bar also. It will he right, therefore, to consider whether 
this latter is not upon principle a good and valid defence. If it were held 
not to he a defence, the effect would, in the first place he to eue nuage aux 
number of vexatious actions wherever there happened to be several joint 
wrongdoers. An unprincipled attorney might he found willing enough to 
bring an action against each and every of them, and so accumulate a vast 
amount of useless costs, if judgment against one of them did not operate 
as a bar to proceedings against the others. The mischief would not even 
rest there. Judgment having been recovered against one or more of the 
wrongdoers, and damages assessed. if that judgment afforded no defence, 
the plaintiff might proceed to trial against another of them, and the 
seenmI jury might assess a different amount of damages. Which amount 
is the plaintiff to levy?

I agree with the disposal of the ease made by my brother 
Judges. 1 would dismiss tin* appeal.

Richards, J.A., concurred.
A intml dumissed with costs.

BURROWS v. GRAND TRUNK R CO

Ontario Hu prime Court, flute. ./. May 27. 1915.

1. Railways (III B ISi llmiixvxv ckomhixum Daxufroi h mi iiway- Lia-
IIII.ITY FOR IX.UR IF*.

A railway company charged with the duty under the Railway Act 
(R.S.C. 1000 vli. .17. sec. 241), to maintain safe structures by which 
any highway is carried over <»r under any railway, will be liable for 
injuries resulting from the dangerous condition of a subway con
structed by the railway company at the expense of a municipality.
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Richard*. J.A.
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ONT. 2. (.IMITATION OK ACTION 8 l § II 11—70)—ACTIONS .UiAINsT MIMUI'AI.INKS 
NKXll.ltiKNVK- STATUTORY 1’KHIOD.

SO. See. 2 of the Municipal Act, ll.S.O. 1014. cl». 102, which ha is any 
action for negligence against a municipality if not brought within three

Hvrrows months from the time when the damages were sustained, will also

r! Co.

apply to a case where the municipality is added as a party defendant 
after the expiration of the statutory period, although the action was 
instituted within the time.

3. Evidence i § VI1 1)—<H 17 i Mkuicai. testimony—Exckht opinions —
STATITOKY NUMIIKK.
Sis-. 10 of the Evidence Act, R.S.O. 1011. eh. 70, which prohibits the 

calling of more than three expert witnesses without leave of the Court, 
is not violated if in connection with the statutory number of experts 
there is also given the testimony of the attending physician describ
ing the condition of the injured after the accident and that of the 
puxsician who made an examination for insurance, hut not being re- 
gaided as expert witnesses.

4. Costs (§ 1—Ho)—KiuiiT to—Amu no party defendant—Municipality
Nkoi.iok.nck.

l osts may proper lx lie allowed a plaint ill' where it appears reason
able and proper for him to add as a party defendant a municipality 
chargeable with negligence.

| 7 ill V. 'loir ii of 1 hil,-cille. 21 D.L.R. lid; Hester mini \. licit ish Motor 
rati Co.. | H» 1 11 :t K it 1MI. followed.|

Statement Action to recover damages for injuries sustained by the 
plaintiff.

(!. II. Walson, K.( '.. and IV. F. Buckingham, for plaintiff.
1). L. McCarthy, K.( and IV. K. Foster, for defendant rail

way company.
/. F. Hcllmuth, K.C., and /*. Kcrwin, for defendant city 

corporation.

Clvti:, J. :—Action for damages for injuries received by the 
plaintiff from falling concrete while passing under the public 
foot subway under the tracks of the Grand Trunk Railway 
Company, in the city of Guelph.

The subway for vehicles was made under the authority of an 
order of the Dominion Railway Board, amended by a subsequent 
order of the Board, whereby authority was given to construct a 
footway cast of the carriageway upon land sold by the Grand 
Trunk Railway Company to the city for that purpose; the same 
to be constructed by the railway company at the expense of the 
city.

On the 10th November, 1914. while the plaintiff was passing 
along Huskison street, in the city of Guelph, and when in the foot 
subway underneath the tracks of the defendant railway com-
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pany, a portion of what in called the cement planter fell from ont 
the ceiling upon the head of the plaintiff, inflicting serious in- s.c. 
jury. He was found in an uncomtciouN with portions ..

* Bl BKOWS

of the plaster upon him, was removed to his home, and was eon- '• 
fined to his house from the effect of the injuries for some time ; |'KVXK 
he has not fully recovered. K. Co.

The subway was. without doubt, in a dangerous condition at J-
the time of the accident, and had been in such dangerous con
dition for a long time. Both the (Iraml Trunk Railway Com
pany and the city were aware of its dangerous condition, the 
company having been expressly notified of the fact by the city.

The subway was under the supervision of the inspector of 
bridges and for the company. William Caley was the
inspector, lie says he had no experience prior to his appoint
ment. He lives in Stratford. He heard a few complaints of 
the condition of the subway in 1912 and 1913. and lie directed a 
plasterer to make the repairs—a Mr. Mahoney. Mahoney made 
partial repairs, but stated that it was better not to proceed 
further until spring because of the fear of frost. The repairs 
were not made by Mahoney personally: he sent his men to do tin- 
work. with instructions to drive nails into the cement in order 
to hold the plaster. He was not present himself, lie says : “ We 
lookwl for holes in the cement ; I ordered nails to be driven into 
the cement, a quantity of nails; I noticed several places where 
the iron girders were—we found places where it was loose by the 
girders. The yard square was replaced; 1 reported that repairs 
should be done. 1 would have done it, but it was late, too close 
to frost. I did not make a thorough job; Mr. Caley, the super
intendent. spoke to me about it: I advised him not to have it done 
till spring ; the water w as the cause of it coining off. Mr. Caley 
said he would have it done in the spring. I saw' the water come 
through ; I saw the w inter was coming on, and I left it as it was. 
This was in October, 1912. The material produced in Court was 
the material my men put on. It was not safe to do any more 
because the water came through.”

Caley, the inspector, says that the last witness. Mahoney, 
may have reported to him that it was better not to do more until 
spring, owing to the frost conditions. He further states that

4081
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ONT. in 1913 it was not completed; that he did not require it to be
S.c. done. He says there was seepage; that he knew there were

sJuows PieceH down from time to time. “1 have not the least
idea what made it come down. A jar would break it : I always 

Trunk knew it might occur ; I saw the condition it was in. I saw that 
H- vo. a train passing might bring it down.”
oiute.j. A number of other witnesses prove beyond a doubt that it

was in a dangerous condition for over a year prior to the acci
dent. and that both defendants knew it and did not take adequate 
means to make it reasonably safe and fit for use as a subway 
used by the public.

The writ in this action was issued on the 17th December, 
1914. The accident occurred on the 10th November, 1914. The 
City of Guelph was added as a party on the 4th March. 1915— 
more than three months after the accident occurred.

I think the claim as against the City of Guelph is barred by 
sec. 460. sub-sec. 2. of the Municipal Act. R.S.O. 1914, eh. 192. 
This section provides that “no action shall be brought against a 
corporation for the recovery of damages occasioned by such de
fault, whether the want of repair was the result of nonfeasance 
or misfeasance, after the expiration of three months from the 
time when the damages were sustained.” Although the writ was 
issued within the time, the city was not brought in as a party 
until the expiration of the period within which action might be 
brought against it. Otherwise 1 should have held that the city 
was, equally with the Grand Trunk Railway Company, guilty 
of negligence which caused the injuries complained of.

I find that the original structure was defective in its con
struction, and was in a “crumbling” condition, and was de
fective and dangerous, for want of repair, and that the repairs 
which were made were not properly made, and the subway was 
not made safe. The production of the portions that had fallen 
shewed that no proper bond had been made between the cement 
plaster and the concrete; and, as one witness expressed it, “It 
could not be good,” that is, as I understand it, it could not be 
made safe in that way. The nails were driven in first, and the 
cement placed around them.

The railway company is. in my opinion, liable under the
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Railway Act, R.S.C. 1906, eh. 37, nee. 241 of which provides that 
“every structure, by which any highway in carried over or under 
any railway, shall be so constructed, and. at all times, be so 
maintained, as to afford safe and adequate facilities for all traffic 
passing over, under or through such structure.”

As to the question of damages, the evidence was very contra
dictory. There1 were six experts called, three on each side, whose 
evidence was diametrically opposed to each other, the question 
being as to whether or not the injuries complained of caused the 
condition from which the plaintiff is now suffering. A few 
days prior to the accident, the plaintiff had been examined for 
insurance, and found to Ik* in a healthy condition. The examin
ing physician was called, and he stated that he found no symptoms 
of hardening of the arteries, and that the plaintiff was in good 
health. Other evidence shews that he continued to manage his 
business down to the time of the accident; that he has not been 
able to manage his business since : and that the probability is. 
taking the most favourable view, that lie will not lie able to 
attend to his business for at least from two to three years, lie 
drew from his business about $1,400 a year for himself. There 
was evidence called to shew that a man with his expert know
ledge could command from $1,500 to $2,500 a year. 1 do not 
accept as reasonable the large claim for damages made by the 
plaintiff; but, after a careful consideration of all the circum
stances, 1 find that $3,500 would be a reasonable sum to allow, 
and I assess the damages at that sum.

Objection was taken by Mr. McCarthy that more than three 
experts were called by the plaintiff without making a request for 
leave prior to their being called.* I did not regard nor did I act 
upon the evidence of any of the witnesses called by the plaintiff 
as expert evidence, except the three doctors, namely. Dr. Alfred 
Thomas Hobbs, Dr. MacAllan. and Dr. Barnes. Two other doc
tors were called by the plaintiff : the one, Dr. Torton, was the

•Section 10 of the Evidence Act. R.8.O. 1014, cl». 70. provide»: “Where 
it in intended by any party to examine a» witnesses persons entitled, accord
ing to the law or practice, to give opinion evidence, n it more than 
three of such witnesses may lie called upon either side without the leave 
of the Judge or other person presiding, to be applied for Indore the exam
ination of any of such witnesses.

12—23 H.I..R.
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ONT. attending physician, who simply described the condition in which 
S. ( . the plaintiff was after the accident, and Dr. Savage, who made 

_ the examination for insurance.Burrows
v. The plaintiff is entitled to judgment against the Grand Trunk

Trunk Railway Company for $3,500, with costs; and, inasmuch as the 
R. < o. company in its correspondence with the plaintiff’s solicitor took 
ciute, j. the ground that the City of Guelph was liable, 1 find that it was 

reasonable and proper that the plaintiff should add the city as a 
party, and that the plaintiff is entitled to include the costs inci
dent to the City of Guelph being added a party as part of the 
plaintiff’s costs in the cause—under the authority of Till v. Town 
of Oakville (1915). 21 D.L.R. 113, and Bcsicrman British Motor 
Calt Co., 119141 3 K.B. 181. As 1 entertain no doubt that the 
City of Guelph was negligent in regard to seeing that the repairs 
were properly done upon the subway, it is not entitled to costs, 
and the action as against the City of Guelph is dismissed with
out costs.

./ udgmc a I accordingl»/.

PULFORD v. BURMEISTER.
Manitoba Court of Appeal. Howell, C.J.M.. Cameron, aiul Haygart. JJ.A.

April 30. 1§16.
1. Appeal (g VII L3—485)—Review ok kinimnos ok court—Hearing of

INTERIM INJUNCTION.
In reviewing upon np|ieal an interim injunction order, whereby the 

injunction was continued "until the trial miles* the defendant gave 
security for an accounting, the appellate court may direct that the 
findings on any question of law or fact or upon the construction of 
the documents by the judge who made the injunction order shall not 
lie binding on the parties at the trial of the action.

Appeal from an order for An injunction.
The judgment of the Court was delivered by
Howell, C.J.M. :—It seems to me the entire ease turns upon 

the contents of ex. 1 together with the meeting that was held on 
December 7, 1914. This ex. 1 may, and probably would be con
strued in the light of its surroundings, and particularly in the 
light of the transactions at the meeting when this constitution 
was adopted. < )ne man swears that it was not to be limited to the 
year 1914. The minutes seem to indicate that it was for that
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year. How that fact will be established in the Court, it is im
possible for me to say.

Apparently the partnership of 1913 was dissolved, if I read 
correctly the allegation in the statement of claim, and a new part
nership apparently was formed for 1914.

I desire particularly to express no opinion as to the construc
tion that is to be put upon ex. 1. because evidence at the trial 
might greatly vary its meaning.

The plaintif! alleges that he has a property right which this 
partnership has acquired. He claims that he has a property 
right which that partnership is now using and he is deprived of 
the benefit of it. He claims also that he is still a member of that 
partnership. If he is. then he will be entitled to any profits 
that are made by the defendants.

I think that this ease should be tried entirely apart from 
the decision of Mr. Justice Curran. If it goes down to trial with 
that judgment standing in its present shape, the trial Judge 
would probably feel himself bound to follow his decision. The 
plaintiff alleges a partnership. The learned Judge did not dis
pose of the case at all on partnership grounds, so it seems to me 
the case should be heard as if a judgment had not been given by 
Mr. Justice Curran.

I have asked Mr. Justice Cameron to prepare a clause to be 
entered in the order covering this part of the case, and it is as 
follows :—

It i* ordered that at the trial the finding* of the Hon. Mr. Justice Cur 
ran in his judgment on the motion, on any questions of law or fact or 
Upon the construction of the documents filed, shall not he deemed in any 
way binding or conclusive on the parties.

The order for the injunction must he set aside, the costs of 
the motion before Mr. Justice Curran and of this appeal will Ik* 
costs in the cause to the successful party.

./udgmf a t accordingl »/.

MAN

C. A.

PUI.FORI)

Bubmkister.

Howell. O.J.M.



Dominion Law Hktokth. [23 D.L.R.ISO

• WHYTE v. NATIONAL PAPER CO.
CAN.
___ Supreme Court of Catuida, Fitzpatrick, V.J.. Danes, Islington, Duff, and
g. c, Anglin, JJ. February 15, 1915.

1. 1*K1 XClI'AL AM) AUKXT (8 111—3(1)—lllOllTH OF AUK.XT—( OMl'KXSATIOX — 
ACC KFIKU OKDKH.s—( A XI'KI.LATION—EFFECT OX COMMISSIONS. ¥

An Hgm-mviit. by u manufacturing company to pay their agent u 
stipulated commission on all "accepted orders" obtained by him as 
soon us the orders are shipped, entitles the agent, upon obtaining an 
order, to recover his full commission on the whole order even though 
only part of the order had been shipped and the remainder had been 
countermanded by the purchaser.

I II hyte \. A allouai t aper Co.. 17 D.L.K. N42. reversed.]

Statement Apveal from the Supreme Court of Ontario, Whyte v. 
Xationul Paper Co., 17 D.L.K. 842.

Hamilton Cois sels, K.C., for appellant.

lnzpatrick, c.j. Fitzpatrick, (JJ. :■—The appellant*8 ease is that he was en
titled under the agreement with the respondent company to a 
commission “on all accepted orders,’’ which is in the circum
stances the equivalent of “all sales, whether followed by de
livery or not," and that the contract with the Buntin, Reid Co. 
is a sale within the meaning of that commission agreement.

The whole ease, therefore, depends upon the nature of the 
latter contract. 1 have no doubt that for the reasons given by 
Mr. Justice Middleton, the Buntin, Reid order once accepted 
constituted an agreement binding upon both parties to it. it 
contains the essential elements of a contract of sale, the thing 
sold is properly described and the respondents were thereafter 
entitled to the benefit of that contract if they wished to enforce 
it. That agreement should, in my opinion, be treated as an ac
cepted order.

The trial Judge found, and that finding is not disturbed, 
that the Buntin, Reid Co. was able to pay for the goods and that 
the default in carrying out the agreement was wholly attribut
able to the respondent company. The appellant is, therefore, 
entitled to his commission.

It is urged that with the concurrence of the appellant a re
bate of 10c. a hundred pounds on paper to be supplied under 
the contract was to he allowed the Buntin, Reid Co. There is



CANno doubt that such an arrangement was made, and the only ques
tion is: Who was to pay the rebate?

1 would be disposed to hold that the evidence is not suffi
cient to justify the of that rebate out of the appel
lant's commission, but out of deference to the opinions of my 
brother Judges, 1 agree that the deduction should be made.

1 would allow the appeal for the balance with costs.
Davies, J.:— I concur with Mr. Justice Anuun.

1 dinoton, J.:—The respondent by a letter dated January If), 
1912. agreed to pay appellant a commission of five per cent, on 
all accepted orders.

He, acting thereunder, procured a binding contract duly 
executed between the Dunlin, Reid Co. and respondent whereby 
the former bound themselves to purchase from the latter during 
a period of one year, not less than thirty-five thousand dollars 
worth of paper at a price named, and of a kind specified, to be 
fully up to the standard of samples submitted, and to be shipped 
as directed, from time to time to points named in Ontario.

It is contended that contract was not, though duly executed 
and binding upon the purchaser, an order within tin- meaning 
of the said obligation.

The learned trial Judge held it was such an order and en
tered judgment accordingly but the Appellate Division, holding 
it was not such an order, reversed the judgment.

The first., and as Mr. Justice Middleton appropriately calls 
it the dominating and controlling, clause of the letter of the con
tract is followed by a paragraph therein which is relied upon 
by the Appellate Division. It provides that
tliia commission shall lie payable immediately the order is shipped, and 
failing the customer paying the account, we shall deduct from the first 
settlement with you the commission paid on said order.

If this term “shipped” is to be construed as the Appellate 
Division seems to hold, it would have been quite competent for 
the respondent to have, dishonoured every order got, no matter 
how much labour or expense appellant may have been put to 
in obtaining same. I cannot think that ever could have been 
contemplated by the parties; so the term “shipped” must be

S.U.

Whytk

National

Fitzpatrick, «.J,

Idington, J.
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CAN. given a more reasonable meaning and not as applicable to what
S. C. might but for the default of the respondent have been shipped.

Whyte Then the provision that the commission might have been

National 
Papeb Co.

deducted in the event of the customer failing to pay. certainly 
cannot apply to the case of non-shipment. It seems clearly

Idington, J. pointed to the sensible meaning of the case of the customer 
through want of means or failure to meet his obligations making 
default in payment. It certainly, even in such a case does not 
extend to a time when the customer had ultimately paid. It is 
not necessary to solve all the riddles within the expression, but 
as 1 read that, it was designed, merely to secure orders being got 
from first-class customers, of good financial standing, and thus to 
enlist the assistance of appellant in securing the easy collection 
of accounts.

It does not seem to me that either of these terms of that 
clause were designed to cover the case which has arisen.

The Buntin, Reid Co.’s firm admittedly stands high in the 
commercial world and no question can arise as to their financial 
responsibility.

It seems they refrained from giving specifications for fur
ther deliveries because of respondent having failed to live up to 
its contract. If so the appellant is not to be deprived of his com
mission on their accepted order, any more than the real estate 
agent, whose commission has been earned by a mere introduc
tion or actual sale, no matter how little may come of the trans
action later through any one of a multiplicity of causes likely 
to arise in such dealings.

If this order failed through no fault of respondent to pro
duce the specifications enabling delivery within its terms, then 
a right of action accrued to the respondent against the Buntin, 
Reid Company for damages which would include (not in terms 
but incidentally by reason of the legal measure of damages in 
such a case) this very commission.

It would he somewhat anomalous if. after defeating appel
lant here, respondent sued and got such damages. How could 
Buntin. Reid & Company answer their default and ask any con
sideration for what had happened in this action
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If i-espondciit failed by reason of its own default then it 
surely cannot be excused herein.

It seems to me that it never was intended the provision in this 
second clause meant any more than that on the one hand the 
time of shipment was a convenient term for payments, and to 
Ik* read as if shipped or ought to be shipped, and on the other 
hand a spur to stimulate appellant and not a means of depriving 
him ultimately of all compensation.

The third clause seems to put that beyond doubt. It is as 
follows :—

You ahull luivt* the exclusive agency for the Province of Ontario with 
the above exception, ami at any time this agreement should cease we shall 
pay you on all accepted orders up to the termination of this agreement.

His engagement ceased before this action and this term of 
the contract thus came into operation.

I think the appeal should be allowed with costs here and 
below and the trial judgment be restored.

Since writing the foregoing I find some of my brother Judges 
proceeding upon a ground neither taken in the pleadings nor 
in the notice of appeal to the Appellate Division nor in the 
fact unis here, to cut down the amount claimed. Indeed, the 
factum of respondent signed by able and experienced counsel 
puts the matter in dispute in appeal neatly thus:—

So that the issue is narrowed to the question whether or not the respon 
dents are bound under the terms of the documents hereinafter set forth 
to pay to the appellant a commission on paper which has never been sup
plied because orders specifying the necessary particulars of same were never 
received. In other words, the question in dispute is narrowed to whether 
or not the respondents should pay the said sum of $1.491..%.

1 most respectfully dissent from such a departure from the 
grounds upon which the case has heretofore proceeded.

Duff, J., dissented.

A NOUN, J. :—I am. with respect, of the opinion that this 
appeal should he allowed and the judgment of the learned trial 
Judge restored, subject, however, to a reduction in the amount 
of the plaintiff's recovery as stated below.

On one possible construction of the agreement between the 
plaintiff and defendants his commission was earned when the
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CAN. defendants saw lit to accept the offer, or order, which he had
S. C. procured for them from The Buntin Held Co. in that view hits

VVhttk r*fht to payment would arise when the order was shipped, or,
c- in the event of the order not being filled, when the time for

National „... , , . , , . ,
1'ackk Vo. filling it according to its terms had elapsed. 1 he détendants

Angiîîr j. 1,1 iff ht have declined to accept the older in the form in which it
was procured. They might have insisted upon its being in such 
form that further specification by the purchasers would not be 
necessary. They saw tit to accept it. and it may be that it was an 
“accepted order” within the meaning of that term in their 
agreement with the plaintiff. But I am not altogether satisfied 
that the construction put upon the correspondence by tin- Appel
late Division was not correct, namely, that “accepted orders” 
meant orders upon which, without further specification of the 
goods to lie supplied, the defendants should be entitled to make 
delivery and thereupon to sue for the price. 1 proceed to deal 
with the case on this footing.

The order, if it may be so termed, obtained by the plaintiff 
from the Buntin Reid Co. was subsequently filled in part. That 
it was not wholly tilled was, on the evidence, due to the failure 
of the defendants to furnish, upon the specifications which were 
sent them by the Buntin Reid Co. goods of a satisfactory quality 
and in compliance with their obligations. It may he that the 
defendants’ failure to supply satisfactory goods upon these 
early specifications did not relieve the Buntin Reid Co. from 
their obligation to send in further specifications to the extent 
stipulated in their contract. But if the failure of the defendants 
to obtain such further specifications and directions for ship
ment was ascribable to their own default in supplying goods 
of a merchantable quality and in compliance with the contract, 
whatever may have been the effect upon the legal rights of the 
defendants and the Buntin Reid Co. inter se, the. plaintiff was 
thereby prevented from becoming entitled to payment of his 
commission, if. in order that he should become so entitled it 
was necessary that the Buntin Reid Co. should send in specifi
cations and directions for shipment. Under these circumstances 
the plaintiff would be entitled to recover damages from his prin
cipals. If he had done all that w*as incumbent upon him in
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order to earn li is eoininiHsiou on the Built in Reid order, and if CAN.
the sole reason why the contract made through him was not s. c.
fully carried out was the default of the defendants, his dam- \vT7y~!»
ages would he the amount of the commission itself. If there was r-

still something to be done by him in the discharge of his duty |*A,.KU 
to the defendants—for instance, if it was part of his obligation A“ * 

to procure the actual specifications and shipping directions from 
the Bunt in Reid Co. and he had not taken the steps necessary 
for that purpose, although he had omitted to do so solely because 
he knew it would be labour wasted in view of the refusal of that 
company to take further shipments—his damages would be 
somewhat less than the full amount of his commission. I am not 
satisfied that it was part of the plaintiff’s obligation to procure 
such specifications and shipping directions. Had it not been 
for the defaults of the defendants in regard to the early ship
ments, further specifications and shipping directions would, 
in all probability, have come to them from the Buntin Reid 
Co. without any further solicitation or intervention on the part 
of the plaintiff. But upon the evidence it appears that the 
plaintiff in fact did his utmost to obtain such further specifica
tions and directions and that his efforts proved unavailing solely 
because the Buntin Reid Co. declined to take chances of incur
ring liability for damages to their own customers through sup
plying to them such defective and unmerchantable goods as the 
defendants had furnished upon the first specifications sent to 
them. These defaults of the defendants were beyond any rea
sonable doubt the real cause why the Buntin Reid Co. did not 
take from them goods in quantity greater than the minimum of 
$35,000 worth stipulated for in their order or contract. But 
for those defaults the defendants would, in all human probabil
ity. have had from the Buntin Reid Co. demands for paper in 
excess of the minimum quantity specified in their contract. In 
point of fact the Buntin Reid Co. purchased, during the cur
rency of their contract with the defendants, from other paper 
mills, at a price materially higher than that which they had 
agreed to give to the defendants, $46,940.23 worth of paper of 
the class and quality covered by their contract with the defen
dants. If, therefore, the plaintiff did not fully earn his commis-
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CAN.

S.C.

National

Anglin, J.

s'on In i-iuvui ing an order which the defendant# accepted, and 
if in order to fully earn it he was further obliged to obtain 
specifications and shipping directions from the tiuntin Reid 
Vo., he was prevented by the default of the defendants them
selves from obtaining such specifications and directions although 
he made the necessary efforts to do so. and in that view of the 
case he is entitled by way of damages to a sum equivalent to 
the commission which he was thus prevented from earning.

The respondent objects that in his statement of claim the 
plaintiff confines his demand to the recovery of commission 
eo nomine and does not prefer an alternative " ' for damages 
on the footing that the defendants had prevented his earning 
his commission, and that he should not now be allowed to recover 
on such an alternative claim. In his reply, however, the de
fendant alleges the facts necessary to support such an alterna
tive claim, and at the trial these facts, which could be relevant 
only if a claim for damages on the basis was to be con
sidered. were fully gone into in evidence. lTnder these circum
stances there is no difficulty in dealing with the case as if a 
prayer for the alternative relief had been formally in< in 
the statement of claim. Nor can the defendants very well object 
to this being done, since it was pressed at bar on their behalf 
that a matter of defence presently to be dealt with, which they 
did not plead and to which 1 find no allusion in the judgment 
of the trial Judge, in their reasons of appeal to the Appellate 
Division, or in their factum in this Court, should now be taken 
into consideration.

The defendants allege that when the bargain with the Buntin 
Reid Vo. was . it was arranged, with the concurrence of the 
plaintiff, that the purchasers should be allowed a rebate of ten 
cents a " pounds on paper to be supplied under the con
tract. and that this rebate should be paid by the plaintiff out 
of his commission. That an arrangement for such a rebate was 
made is common ground. The plaintiff, however, denies that 
he was to pay it. Although this arrangement is not pleaded in 
the statement of defence, nor alluded to in the Appellate Divi
sion. nor in the respondents’ factum, it was investigated at the 
trial. The evidence upon it of the plaintiff and that of the de-
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fendant*' manager is in direct conflict. The question, however, 
is concluded against the plaintiff, in my opinion, by two letters 
written by him to the defendants on April 19, 1913. and April 
MO. 191M. in the first of which he says:-

I refaite In further c intinue allowing them i The lliintin. Iteiii Com 
|iany i a rehate on my portion of that connu inn ion,
and in the second, alluding to this former letter, lie speaks of
the continuance of allowing them a rebate of a portion of the <• immission 
pa ill me.

These letters are not satisfactorily explained. While the 
agreement for the rebate was discreditable to the defendants, 
it was not of such an illegal or illicit character that they are 
precluded from claiming the benefit of it as against the plain
tiff. Calculated on the basis of the price mentioned in tin* con
tract. the plaintiff's full commission of 5 per cent, would amount 
to M2.] cents on every hundred pounds of paper to be supplied. 
Deducting from this ten cents per hundred pounds would leave 
his net commission 22] cents per hundred pounds. H is recovery 
for commission at the trial, where this partial defence was not 
given effect to. was $1,596.43 of which $1.49136 represented 
commission on the Buntin Reid order. This would be at the 
rate of 32] cents per hundred pounds. The ten cents a hundred 
pounds rebate would amount to $458.88. Deducting this sum 
from the total recovery. $1,596.43. there is a balance of $1,137.55 
and that is the sum for which the plaintiff is, in my opinion, 
entitled to judgment.

I think the plaintiff' should have his costs of the appeals to 
this Court and the Appellate Division, as well as his costs of 
thi action. Appeal allowed with easts.

CAN.

S. C.

Anglin, J.

THE DOMINION LUMBER CO. v. THE HALIFAX POWER CO.
Vot-fi Scotia Supreme Court. Sir Charles Townshend, C.J., ami Russell, S. C.

Lonyley. and Ritchie, ./,/. January 16, 1915.
1. Dam auks (§111 K 2—216)—Injury to land—Cutting timber— Mkas-

UBE OK DAMAGES.

lu assessing damages against a lumber company for entering ami 
cutting timber on lands of another company there may be allowed, in 
addition to the stumpage valuation, damages for the occupation of the 
land while the lumbering operations were going on, the consequent con
struction of roads through the woods and the felling of trees for that 
purpose, and damages because of the trees cut having been young
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ami miniatured which would have been of more value to the land owner
hail they been left standing.

Ain'kal from the judgment of Uraham, E.J.
II. Mdlisli, K.C., and F. II. Hell, K.C., for appellant.
T. S. Hoyns, K.C., for respondent».

Ritchie, J.:—1 am of opinion that the appeal should be dis
missed with costs for the reasons stated in the judgment ap
pealed from, and in the judgment of the Court in the Halifax 
Power Co. v. Christie.

It is contended that the damages are excessive. The amount 
awarded is, I think, more than is usually allowed for stumpage. 
but it is obvious that this is no test. In each ease the amount 
of the damages, of course, depends upon the evidence in the 
particular ease. The damages are assessed by the Judge at 
$4,700. Cruik, who represents the defendant company, admits 
that between 800,000 and 900,000 feet was taken by his com
pany. I don’t think he was likely to overstate the quantity 
taken. It cannot, I think, be unfair to place the quantity at 
850,000. At $5 per thousand this would bring the damage up 
to .$4,250. As to whether $5 per thousand is too high or not de
pends, like any other question of fact, upon the evidence. There 
is evidence for and against $5 being the true value per thousand. 
John Miller and Christie put the value at the figure named. 
Starratt says $5.50 or thereabouts. I think the Judge must 
have believed these witnesses in preference to the witness on the 
other side, and 1 do not know how or upon what principle I 
can say he was wrong, lie saw and heard the witnesses and I 
did not. It is not a question of the assessment of damages on 
a wrong principle, but purely a question as to witnesses the 
Judge believed. I take $5 per thousand as the value of the 
stumpage. When the value of the stumpage is in issue the 
situation is an important factor. Trees of the same value when 
hauled to the mill may be worth much more in one place than 
in another when cut. In this ease Christie says:—

$5 is correct because it is no distance to drive it, and not far to haul 
it, and it can lie made a very cheap operation. Not far to take sup-

If $4,250 is the correct amount to allow for the actual stump-
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ugc, as 1 think it is, $450 is left for consequential damages. Here 
the important inquiry in, had the trees arrived at maturity or 
not? These trees had not. They were young spruce, would in
crease in value if left to grow for ten years. Lumber not at 
maturity is of more value standing than when cut. The inquiry 
therefore goes beyond the mere destination of the trees. For 
this element of damages I do not think $450 is too much.

1 have not in coming to this conclusion taken into considera
tion the wrongful taking, the occupation of the land while the 
operations were going on, the necessary construction of roads 
through the woods which must involve the felling of trees, but 
it seems to me these things would not be improper elements for 
consideration in estimating the damages.

In my opinion there is ample support in the evidence for the 
finding as to damages. I therefore decline to interfere with it.

Sir Charlks Towxkhfnd, C.J. :—I concur. Though the 
damages seem large I am unable to see any principle on which 
we can reduce them.

UrssKLL, J. : I am of the same opinion as the Chief dust ice.

Lonulky, J.:—Î concur in the general result except that I 
think the damages are too high. Five dollars a thousand is an 
excessive amount. Any lumberman would regard it as exces
sive. I think three dollars a thousand would be abundantly 
sufficient and that such amount per thousand would be adequate.

Aft/mil dismissed.

McGILLIVRAY v. KIMBER.

Y ora Seotia Supreme Court. Sir ('hurles Toirnslieml. C.J.. (Irahain. A'../.. 
anil If usuel I, a ml Loup hi/. .1.1. January 12. 1015.

1. Smmxo ( § I—21—ItKon.ATio.N of pilot agi: Hi vocation of i.icfxsf 
—Right of action.

The granting a ml withdrawal of a pilot’s license by the local pilot
age authority under the Canada Shipping Act. It.S.C. 11)011. eh. 113. is 
a quasi-judicial net and no action will lie for its error in proceeding 
es parle on cancelling a license unless malice is alleged and proved.

| Harman v. Tap/temleu. I East 556: I Ire ire v. Cotillon. I East 503m 
referred to.]
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N. S. Apfkal from the judgment of Dry «dale, ,1.

Towxsiiknd, C.J.. concurred with Uraham, E.J.

Ukaham, K.J. : The defendants at the time of the grievances

s c.
Met ill

Kimbkr. constituted the Sydney Pilotage authorities under the Canada 
Shipping Act. R.S.C.. 1906, Part VI.. eh. 113, appointed by the

dreham, E.J.
Uovernor-in-( 'ouneil.

The plaintiff was a licensed pilot under this pilotage auth
ority folding a license granted annually. The form of one of 
the licenses. Form 2. in the Act is given in the printed ease as 
follows :—
Dominion of Canndu.
Pilotage District of Sydney, in the County of Cape Breton.

We, F. C. Kimber, Sec’y.-Treaa; V. Mullins. Chairman; t aptain 
Thomas Desnioinl. I!. T. N ought, ami A. McKinnon, lining the Pilotage auth
orities. having hy law power to examine and license pilots for the Pilot
age District of Sydney in the County of Cape Breton, do hereby certify 
that John It. Mctlillivray of Low Point, C.B., having been duly examined 
by us has been fourni in all respects duly i|uuliiied anil is deemed by us 
to be a lit person to undertake the pilotage of vessels of every description 
within and throughout the said pilotage district of Sydney in the County 
of Cape Breton, and on the seventh day of August, A.D. 1913, is by us 
licensed to act in that capacity for one year.

This certificate shall not be lent or transferred and can Ik* used for the 
ports of Sydney and North Sydney only.

Description of John It. Mctlillivray. No. 15.
Age. t!4. Height. 5' 8". Complexion, light. Colour of hair, brown 

Colour of eves, grey. Marks. Remarks.
Signed, Vincent Mullins. 

Actg. Scct'y. to Commission.

There is a fee for license of $10. and a bond.
At a meeting of the Pilotage Commissioners held June 13. 

A.D. 1912. the plaintiff's license was cancelled and he censed to 
be a licensed pilot. Two others were dropped at the same time. 
The reasons assigned were neglect and incompetency and a reso
lution was passed dismissing him.

The next year. August 4. 1913, a meeting was held and a 
fresh license was conferred upon this pilot. It appears that 
there were but two of the pilot commissioners present at the 
meeting and for this reason it was invalid. At a meeting held on 
October 6. 1913. a resolution was passed refusing on account of 
the irregularity to recognize the plaintiff as a pilot acting under
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the authority of this Board. Meanwhile lie receive»! his propor
tion of the pilotage dues for one month and part of another, but 
that fact is not material now.

lie has brought this action and the learne»l .lodge has given 
him damages in the sum of $1,800 as for a wrongful dismissal 
on the ground that there was no notice or investigation. That is. 
it was ejr parti. It is practically conceded that there should have 
been an investigation after notice. But the defendants contend 
on th»- appeal that the relation between the pilotage authority 
and the pilots is not a contractual one. that there is a licensing of 
a pilot and power to cancel the license under this Act. that thirf 
being a quasi judicial A<*t there is no remedy by action for dam
ages unless malice is alleged and proved.

In my opinion under the statute mentioned and the by-laws 
applicable to this pilotage district there is not a contract between 
the pilotage commissioners and the pilot. The license to which 
1 have already called attention indicates that the licensing is a 
quasi judicial thing and the words of the statute indicate that 
the withdrawing of the license is of the same character. Indeed, 
under the English statute from which these provisions are largely 
taken, the pilot is given an appeal. Temperly and Moore on 
Shipping, 353. I have no doubt that here he would have tin- 
right to apply for a writ of certiorari or a mandamus.

The scheme of payment for the services of a pilot is this: tin- 
Commissioners collect the pilotage «lues from each ship arranged 
according to a scale and they distribute among the pilots under 
their jurisdictional limits a proportion of these dues monthly. 
The limit of pilots for this Sydney district is thirty-two, but 
there was not that number licensed.

One has but to look at the sections of this part to come to the 
conclusion that the Acts of licensing and of withdrawing a 
license are quasi judicial acts and that there is no contract of 
hiring.

The premises of the judgment is founded on that idea be
cause it says there should have been an investigation and notice.

I refer to sees. 443. 445 and following 450. 514. 552. 553 and 
the by-laws.

Then if the withdrawal of the license is a quasi judicial act

N. S.

H. C. 

Mcftii.-

Kimbkr.

Graham, E.J.
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it is clearly established that no action will lie for the error in 
proceeding e.r parti unless malice is alleged and proved. 1 refer 
to the eases of Ilarman v. Tapptnden, 1 Hast 555; Drew v. Coal- 
tan, 1 Last 5(>3a ; Pollock on Torts, page 311 ; Piggott on Torts, 
187.

There were a number of American eases cited to the same 
effect. 1 only mention one of them because it is a ease of revok
ing a pilot s license: Tin Downer Cast, (> Cal. 94. reported in 
(if» American Decisions 489.

1 also refer to Hart of Derby v. Bury Improvnnt nf Ctnn., 
L.R. 4 Ex. 222, W il les, J.; Walker \. Xottinyhatn, 28 L.T. 308, 
Hramwell, It. I think the action is misconceived in other re
spects. I refer to Mayor of Salford v. Lancashire, 25 Q.K.D. 384.

The appeal must be allowed and the action dismissed with 
costs.

Rrssiii.h, ,1.. concurred with Graham, K.J.

Longley, J.:—The defendants were a board of pilot commis
sioners acting as the Sydney pilotage authority and the plaintiff 
was a pilot who had the authority of these commissioners to serve 
and was making a living out of the profits.

In the month of April, 1912, the pilot commissioners dis
pensed with the services of the plaintiff. They have authority to 
do this, but it is only after sworn evidence and an examination 
is held, and they had no power to put him out of office without.

The plaintiff then brought an action against the Commis
sioners for his wrongful dismissal, claiming considerable damage 
for such dismissal. It came on for trial and Mr. Justice Drys- 
dale’s judgment was given for the plaintiff and damages were 
assessed at $1.800.

The matter was brought into this Court by way of an appeal, 
and then for the first time the point was token that the pilotage 
commissioners were a body discharging the duties of a judicial 
body and that an action could not be brought against them for 
acts in their judicial capacity. The matter was given careful 
consideration, because, undoubtedly, the commissioners were 
wrong in dispensing with the services of the present plaintiff 
without fair reasonable investigation. The only course which he
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eoulil have puraued in tile punt would have lai n either to have N.S.
brought up the matter in Court in the way of a writ of certiorari 
or to have come in and demanded a writ of mandamua. The —
action aueh as the present brought against the commissioners is iohay
contrary to law and the only alternative is to grant the present , *
appeal and dismiss the present action with costs. ----

Longlvy, J.

Appeal alio uni; action dismissal.

PEART BROS. HARDWARE CO. LTD. v. BATTELL. SASK
Sash a trio n an Sup nine Court. Ilanltain. c..l.. I.nmoni and Urban. .1.1

Juin 15. HH5. 8. c.
1. Mechanics' mi ns i $ |\ -151—Statitoky i.ii :n n xi>—Extent m How

AFFECTED BY VOXTKACT.
’l l»* t"»‘ t I luit a contract provides that twenty per vent, of the 

amount o! the progrès-» vertiftealen should lie retain'd hy tin* owner 
and slum d lie paid within thirty days from the completion of the work 
tloes not in any way a fleet the statutory obligation on the owner to de
duct. twenty per cent, from any payments to lie made hy him in respect 
of the contract, namely, twenty per rent, out of the eightv per cent, of 
the progress certificates, in virtue of see. Ill I i of the Mechanics' Lien 
Act, ILS. Sask.. eh. 1.11).

2. Mechanics’ i.iins (6 11 5)- statitohy i.ikn ki nd Iîioiiis to Arm
CATION IF II Y OWNER.

I he statutory amount of payment which the owner may retain by 
v iftne ot see. ||i | i of the Mechanics' Lien Act. It.S. Sask.. eh. I AO. 
forms a fund available for the lienholders only, to which the • wner 
cannot resort a*» security against or to make good any loss occasioned 
by the noti-complinm...... . the contract.

| It usuel I v. French. 28 O.R. 215: lîirr I,r iris <( Sons v liai n a 'I 
D.L.II. lit. followed. 1

Appeal by defendant from a judgment of tin- trial Judge*. st iteme 
(I. E. Taylor, K.C., for appellant Battel 1.
//. ./, Schull, for respondent, the Seeurity Lumber Co.
The judgment of the Court was delivered by

Haultain, C.J.:—The defendants Battell and IMiillips, on e«uiuin,c.j. 
November 28. 1912, entered into an agreement in writing by 
which Phillips agreed to build a certain building for Battell for 
$11,800 upon the terms and conditions mentioned therein.

Provision was made for payments upon progress estimates,
80 per cent, of the amount of each estimate to he paid when cer
tified by the architect, and the balance of 20 per cent, to be paid 
“within JO days of the completion of the work,” and upon other 
conditions mentioned in the contract.

1.1—23 ii.i. K
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Provision was also made for payment direct by the owner, to 
the persons entitled, for wages or material in the event of the 
contractor failing to pay the same. Such payments were to be 
deemed as payments to the contractor.

Early in May, 1913, the contractor Phillips the
contract and Battell had the work completed. At the time the 
contract was abandoned, progress estimates to the amount of 
$10,800 had been certified by the architect, of which amount 
$6,500 was paid to Phillips. At the time the contract was aban
doned Phillips owed large amounts for painting and plumbing to 
his sub-contractors and they refused to finish their work until 
Battell agreed to settle with them. A settlement was made by 
which they were to finish their work, and Battell became liable 
for the whole amount due, or to become due to them: $3,200 for 
plumbing, and $1,300 for painting.

On May 8, 1913, after the abandonment of the contract by 
Phillips and the arrangement with the above mentioned sub
contractors, the plaintiffs, the Security Lumber Co. Ltd., served 
notice of their lien for lumber 1 to Phillips.

The present action was begun by the plaintiffs Peart Brothers 
Hardware Co. Ltd., to enforce their lien, and the other plaintiffs 
and the defendant George S. Perkins were subsequently added 
as parties to the action, the carriage of which was given to the 
Security Lumber Co. Ltd.

By consent of parties the trial was confined to one issue, and 
the learned trial Judge found in favour of the plaintiffs against 
the defendant Battell, and held that the plaintiffs were entitled 
to a charge upon the property in question for the amount of 
$6,284, the difference between the amount of $10,800 and the 
amount of $4,516, which he found was actually paid to the con
tractor. From this decision the defendant Battell appeals.

A consideration of secs. 4. 9, 10 and 11 of the Mechanics’ 
Lien Act (R.S.S., ch. 150), leads me to the conclusion that most 
of the difficulty in this case has arisen from a misapprehension 
of the effect of these sections on the part of the learned trial 
Judge and counsel on both sides, and a consequent miscalcula
tion of the amounts involved.

Section 11(1) provides that the owner shall, as the work is

1241

9485
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done or mate rials furnished under the contract, deduct from any 
payments to be made by him in respect of the contract and re
tain for a period of thirty days after the completion or abandon
ment of the contract 20 per cent, of the value, etc. (as in see. 11).

In this ease, the value of the work done under the con
tract was $10,800. This is the total amount of the progress 
certificates up to the time of the abandonment by the contractor. 
By the terms of the contract 80 per cent, of the amount of the 
progress certificates was payable to the contact or. The total 
amount payable to the contractor, therefore, under the contract, 
was $8,040. But it was the duty of the owner, as prescribed by 
sec. 11(1), to deduct from this amount 20 per cent, of the whole 
work done, or $2,100, to be retained as provided by the Act. The 
fact that the contract provided that twenty per cent, of the 
amount of the progress certificates should be retained by tin- 
owner and should be “paid within thirty days from the comple
tion of the work” and upon the other condition expressed in tin- 
contract, does not in any way affect the statutory obligation on 
the owner to deduct twenty per cent, from any payments to be 
made by him in respect of tin contract, which were 8(1 per cent, 
of the progress certificates.

Sec. 11(1) further provides that liens created by the Act 
shall be a charge upon the amount directed to l»e retained by 
that section in favour of the sub-contractors whose liens are de
rived under persons to whom such moneys so required to In- 
retained are respectively payable. The amount of $2,100 should, 
therefore, have been retained out of the 80 per cent, of the pro
gress certificates, and “forms a fund for tin- lienholders and 
thereafter it is available for them only and not as a fund to which 
the owner can resort as security against or to make good any 
loss occasioned by the non-completion of the contract.” Hassell 
v. French, 28 O.R. 215, per Rose, .1., at 220; like Lewis tV Sons 
v. Harvey and Ratlibonc, 9 D.L.R. 114.

The position in the first week of May, 1913, therefore, was, 
that (1)* $10,800 worth of work, etc., had been done. (2) $0,480. 
less the amount already paid, was payable to the contractors in 
respect of the contract. (3) $2,100 was subject to a charge in 
favour of lienholders. (4) $2,100 was payable to the contractor

SASK.

S.C.

Hakjiwahi:
(Vi.

Ifaultnin, O.J.
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“within thirty days of the completion of the work as provided 
in the contract.

There seems to be some doubt as to the amount actually paid 
to the contractor. The evidence seems to me to shew a total pay
ment of $6,500. while the learned trial Judge states the amount 
to be $4,516. In view of what follows, this difference is not 
material.

Accepting the learned Judge’s figures, there was an amount 
of $1,674 still payable to the contractor at the time above men
tioned. During the first week of May the sub-contractors for 
painting and plumbing refused to proceed with their work until 
the owner undertook to pay them for the work already done by 
them as well as for the balance of the work remaining to be done. 
Payment was accordingly made by the owner to these sub-con
tractors of amounts then due to them by the contractor consider
ably exceeding $2,000. These payments were quite legitimate 
under the express terms of the contract as well as under sec. 12 
of the Act, so long as it did not affect the percentage to be re
tained by the owner as provided by sec. II.

The amount paid to these sub-contractors, therefore, cannot 
be allowed to reduce the amount of $2,160 which I have already 
held to be available for the lienholders. Kveil if there was a 
balance of $1,964 still due to the contractor, the bo tut fide pay
ment of that amount to sub-contractors entitled to liens, before 
May 8. when notice of lien was served by the Security Lumber 
Company, would still have left the statutory deduction of $2,160 
intact, and would further bring the payments within the provi
sions of sec. 11(2). As there would be no other amount payable 
to the contractor under the contract, the question as to the right 
of the owner to set up his damages for failure to complete 
against the claims of lienholders other than wage earners does 
not arise.

The amount of $2,160 retained under the contract is not pay
able until after the completion of the work, and then only upon 
the condition set forth in the contract. Further than that, the 
amount required to complete the work over and above the con
tract price far exceeds this amount of $2,160, and it would ap
pear that lienholders other than wage earners would under those
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circumstances have no claim on thin amount. liin /,< iris cl* Sons 
v. Ilurvey and Itaihbonc, supra; Travis v. Urn kinridye, 43 Van. 
8.V.R. 59. The reference in the last-mentioned ease is to the 
unreported judgments.

As to the position of the Peart Bros. Hardware Vo. Ltd.
On the application of the defendant Battel!, the appellant, a 

number of lienholders, including the Security Lumber Vo. Ltd.. 
were made parties to the action which was originally brought by 
the Peart Bros. Vo., and later on the conduct of the action was 
given to the Security Lumber Vo. Ltd.

1 quite agree with the learned trial Judge that it was not 
necessary for the Peart Bros. Vo. to take any further active 
part in the proceedings, and that it cannot be held to have aban
doned its claim.

The judgment appealed from will, therefore, be varied by 
reducing the amount of #<i.2S4 mentioned theiein to tfci.HMI.

As on ten out of the eleven grounds of appeal the appellant 
fails, and as on the remaining ground his whole argument was 
that the lienholders were not entitled to anything at all. I think 
there should be no costs of appeal.

Judy nu nl varied.

PEACOCK v. WILKINSON.

nil limite (’null of Caiuula. Sir (’hurles Pi I :/ml riel.-. (’..I., ami Davies, 
Iilhyilon, Duff ami \ntilin, ././. March |.ï. |'.t|.Y

I. Principal xmi xu m < * II < joi Amm'n hixi i. What cos ht nines
—Sam: (IK I IS I Kll PRUPKRTY IIY III XI. KSTATI: IIRUKI II.

A Mile ol lioxl Ity a real vstate broker on lu ll ill’ of tliv owner xx'ho 
placed il for listing without any formal contract of sale having been 
entered into hetxveen the purchaser and the owner, on assurance hx the 
broker that the owner will abide hv the sale, does not eonsti; ute a 
fraud on his part so as to render him liable, upon the failure of the 
owner to convey, for the loss sustai lined by the pm chaser in a suhs,.- 
(pient sale of the land on the «;length of the broker's assurance.

[Peacock v. Wilkinson. IS D.L.R. 41S. allirnied. |
-• HROKKKS ( g II A—ÂI ItKAI. KSTATK IIIIOKKIIS I.INTHi IX Mis Al TIIOR1TY

Where a principal has merely instructed a broker to place lands nil 
his list of properties for sale such “listing" does not of itself constitute 
an authorization to the broker to enter into a contract for the sale 
of the lands on behalf of his principal.

[Peacock V. Wilkinson. IS D.L.R. 4IS. affirmed.|
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Appeal from the judgment of the Supreme Court of Sas
katchewan, 18 D.L.R. 418, reversing the judgment of Johnstone, 
J., 15 D.L.R. 216.

J. F. Frame, K.C., for appellant. 
llalfour cl Co., for respondents.

p tEpatrick.c.j. Fitzpatrick, C.J. 1 am disposed to agree with the trial 
Judge because 1 am satisfied that the reckless statements made 
about the title by the defendants cannot be reconciled with that 
good faith which should exist in cases like this, but 1 defer to the 
opinion of the Court below and of the majority here.

The appeal is dismissed with costs.

Davies, J., concurred with Duff, J.

idington,j. Idinoton, J.:—This somewhat remarkable case seems to re
quire before dealing with the contentions made by appellant a 
concise, but full and accurate statement of the facts upon which 
they are founded.

One Carrot hers on March 18 or 19, 1912, listed for sale two 
lots in Regina, Saak., with respondents, who were real estate 
agents in that city. The usual index-card specifying the lots to 
be offered and the price and terms he was willing to accept was 
signed by him. On the said March 19, appellant (formerly in 
the real estate business) called at respondents’ office and offered 
a listing of other properties for which he wanted a purchaser 
and, whilst so there, was offered the Carrot hem properties and 
verbally accepted the proposal and made a deposit of $100 on 
account of the purchase.

Next day respondent Thick waited upon the appellant at his 
office to procure his signature to the agreement for the purchase 
by him of the said Carrot hors properties and he signed same in 
duplicate and gave his cheque for the balance of the cash pay
ment.

That agreement was not signed by any one for Carrothers as 
respondents never pretended to have authority to sign such an 
agreement and had only been retained to find a purchaser. They 
sent this agreement to Carrothers. in care of King Edward Hotel. 
Toronto, Ont., where he had said he was going, to be executed by 
him and returned.
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Thu agreement was returned about a month later as uneallcd- 
for. Thereupon the agreement was forwarded by respondents 
to Carrothers, at Edmonton, Alta., where he lived, but it never 
came back and, presumably, never was executed by him.

Some correspondence is alleged to have taken place later 
between him and respondents but that, though tendered in evi
dence by them, was rejected.

All we have of it is a copy of the letter from respondents en
closing the agreement from which it appears they asked him to 
sign and return one copy so duly executed attached to a hank 
sight-draft for the sum of $450, being the cash payment less re
spondents ’ commission.

On June 1, appellant says he called upon the respondents 
for a receipt for the money he had paid and got the following

March 20tli, 11112.
Hvwixcil of (Icorgc S. Pvacovk #.*>00, first payment on lots 1 ami 2, 

block 10H. Old City, bought from us at $1,000; one half cash ami the 
balance 0 ami 12 months at S per vent, ami listed by A. K. Currotlier-.

(Sgd.t Dad Land Company,
R. Ti.m '.i.

The appellant meantime, in March 2H. re-sold the property 
to Wright and Boyle, real estate agents, and, pursuant thereto, 
he and they signed an agreement for the sale and purchase 
thereof at the price of $2,000. of which $707 was to he paid in 
cash and balance spread over two years hearing interest at eight 
per cent, per annum.

They re-sold to one Seller at the price of $2,500 and assigned 
the said contract to him by an assignment which is not amongst 
the documents before this Court. A recital in the later agree
ment of August, hereafter referred to, indicates the assignment 
was executed on April 1.

On June 3 appellant concluded he could not g> t title to the 
property and “immediately took steps to re-purchase the pro
perty” from William Seller and succeeded in doing so at the 
price of $3,100. The exact date of that purchase is not given in 
evidence. And Seller was not called as a witness.

On June 4 respondents wrote appellant explaining that they 
hml failed to get delivery of the lots and, to repay the cash pay
ment, enclosed a cheque for $500. which was returned hv ap
pellant on July 30.

CAN.
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Meantime Home meeting* of the partie* hereto were held 
relative to the matter and, on one oeeasion, Hoyle and Seller were 
both present to state what they had done, but the respondents on 
every oeeasion rc i*d liability for damages appellant was
then and there elaiming from them. On one of these oeeasion* 
respondents offered to give tin- eash if any doubt existed about 
the cheque being, as sueh. satisfactory, but appellant refused and 
seems to have insisted on these occasions on damages for the loss 
of profits and those differences in price which he said he had paid 
these sub-purchasers which seemed, in his view, to be his measure 
of damages.

On one or more of these occasions the appellant stated his 
grievances in the matter, omitting, however, the one most essen
tial part of his story to which 1 am about to refer.

On August 5, an agreement was made in writing between 
Wright and Boyle of the first part. Seller of the second part 
and appellant of the third part, for rescinding and releasing said 
sub-sale and amongst other recitals therein was the following

Ami when as i! Ini" Iirrii discovered liy nil the part ic* livri'tn tlint tin* 
party of tin* third part did not have the right to vail for a title to the 
«aid lot» nor any eontraet with the registered owner thereof and in unable 
to fiir.iiidi any title nor will he lie able to furnish any title to said lots, 
and it has liven deemed expedient by all the parties hereto that, instead of 
the said respective purchasers under the said agreement and assignment 
insisting upon title lieing given according to the terms of said agreement 
and assignment, that the said agreement and assignment should lie aban
doned, and the moneys paid thereunder returned and the parties thereto 
compensated for their loss as hereinafter set forth.

The appellant says that when Thick came to him with the 
agreement of sale by ('arrothers and before he (the 
signed a* above set forth the following conversation took place:—

Q. Now ju«t state slowly what the conversation was? A. As soon as I 
saw the name of the vendor was A. F. (arrothers, | asked the defendant 
Tinck if he was sure that these lots could he delivered by ( arrothers. lie 
assured m • that they could. I asked him if lie had searched the title of 
these lots, lie told me that the defendant Wilkinson had searched the 
title and that Far rot hers was registered owner. I hen referred to the 
matter that I knew that ('arrothers had lieen in business here, and I wanted 
to know if there had lieen any execution against him. I understood that 
he had been in business dillieulties. And he stated positively that there 
were no executions against him; the title was clear, lie also said, "If you 
want any further protection in the matter we will have a caveat put on 
these lots for you.”

6

D38D
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In regard to this statement he is corroborated by his book
keeper. Hlcnkhorn, to whose remarkable memory I may advert 
to later. Meantime I assume, for argument's sake, the truth of 
appellant’s story and will, therefore, consider in light first 
thereof, standing alone, what (if any) claim appellant can found 
thereupon and next how in light of his own conduct he can make 
any claim.

Counsel for appellant puts his claim in a variety of ways. 
One of these is put in a two-fold sort of way of an assurance 
that the respondents undertook to sell the property or that it 
would be sold and delivered to the appellant so that lie would 
have the title conveyed to him.

In either of these ways of presenting the matter it simply, 
when stripped of needless verbiage, means a contract of sale by 
respondents and the facts do not bear out any such contention. 
The respondents never professed to sell the property in any 
other capacity than as agents. The documentary evidence seems 
conclusive in this regard.

Then it seem* to have been presented lielow as. in fact, an 
agent professing to sell and selling property he had no authority 
to sell. Again the facts are against appellant for the agents had 
authority to procure a purchaser and never signed any contract 
of sale. Their principal never signed any either. There cannot 
be found anything upon which an action for breach of warranty 
as agents can lie.

Indeed, it is difficult to grasp any of these elusive theories put 
forward and apply them in light of the evidence to any principle 
of law that would found an action for breach of contract. The 
suggestion is also made of a collateral warranty, but that must 
fail also as there was no contract to which it could be collateral.

The fifth and only ground which can be made to wear a 
plausible appearance in law is stated in the factum as follows:

Alternat i\civ to all the foregoing grounds liera une In reason of i lie 
false and fraudulent statements of defendants, the plaintilf was led int<> 
and suffered damage.

The general statements as to producing title are of no 
material consequence for they arc nothing more than any real 
estate agent might properly use affirming his belief in his client 
being ready to perform that which he had authorized to he done 
on his behalf.

CAN.
R. C. 
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CAN. No action can lie for any such thing no long as the agent eun-
s. v. lines himself to what he has been authorized to carry out and

I’i-whuk *mN 1,0 ml80n to believe the principal is acting dishonestly.
t>. The only serious matter, in wlmt states he was

Wilkinson. |()j4j j)V '|'incR, is that relative to Wilkinson having searched the 
idington, j. title and found Carrot hers to lie the registered owner and that 

there were no executions against him. Thick positively denies 
these allegations and Wilkinson says he had never till August 
searched the title. And it puzzles me to understand how or why 
any sane man should tell such a senseless falsehood liable to be 
discovered at any moment at an expense of twenty-five cents for 
a search.

But appellant says more ; that the man telling him offered to 
protect him further by tiling a caveat. And apparently that 
very every-day proposal in such cases led to the discovery, as it 
was sure to do, that Carrot hers never was registered owner.

lie did not file any caveat, but appellant did at an expense, 
lie says, of five dollars, on April 10. The caveat is produced 
and therewith the affidavit of appellant sworn on April 4. just 
fifteen days after he had been told, if a word of truth in his story, 
that Wilkinson, the respondent, had searched and found Car- 
rothers to be the registered owner. The caveat consists of a 
notice to the registrar of which the part essential to our present 
inquiry is as follows :—

T»kt- notice, that I. George S. Peacock, of Regina, in the Province of 
Saskatchewan, claiming an et|iiilalile interest antler ami hy virtue of an 
agreement of sale between A. !■'. Carrothera, of the City of Etlmonton. a a 
vemlor, anti myself, George S. Peacock, of the City of Regina, in 1 lit- Pro
vince of Saskatchewan, as purchaser, ami tinted on or about tin- 20th day of 
March, 1012, the said Carrothera holding the said land under anti hy virtue 
of an agreement of sale therefor made with Arthur Tyzaek. the registered 
owner, in all that certain piece or parcel of land being lots numbers one,

describing the lands in question.
The appellant as such caveator, verifying said statement, 

swears amongst other things, as follows:—
I. That the allegations in the above named caveat are true in sub

stance, and, in fact, to the best of my knowledge, information and belief.
And this man, thus swearing, is asking damages from a Court 

of justice for having been fraudulently induced by the state-

1747
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moilt that the said registered ownvr was ('another*. Nml 1 
«ay that in law, uiiIvnn in fact a false Ntatvinvnt induces a man to

, act upon it to his damage, he Iuin no right of action; and that
unless he has taken the means a prudent man would lie expected 
to take when so acting upon a false statement, lie has no action of

• ('an any one, in face of such an unfounded affidavit by appel
lant, so inconsistent with the story of a belief in ( 'arrothers being 
registered owner, believe he, appellant, was so induced by the 
alleged fraudulent statementf
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But that is not all. for Wilkinson was called as a witness and 
testified as to what transpired at one of the meetings I have re
ferred to above as follows:—

(/. TIich «lo you remember any other importent conversation* that you 
had with himî A. I remciiilicr him coming to the nlllcc on I'ornwall street, 
ami bringing two gentlemen with him. Mr. Moyle and another gentleman. 
Q. Your nlliee wa* on Cornwall street? A. Ye*. </. And you had a con
versation al that time? A. Yea. Q. There was Mr. IVavoek and Mr. I toy le, 
and this other gentleman and yourself? A. Mr. Thick wm* there also. <y 
And what took place at that time A. Mr. Peacnvk made a demand for 
compensât ion for some hiss that he alleged lie had sustained. Q. And did 
you agree to give him compensation ? A. We did not. (). I>id lie at that 
time charge that you had told him that you would search the Hi!-- In thi* 
property? A. lie did not. (J. Uhl lie say in the prc-ciice of Mr. Moyle or 
Mr. Tinck or anybody else that you had guaranteed to deliver this property 
to him? A. He did not.

Appellant nowhere states tlmt lie bad ever made it a matter 
of reproach to these respondents, or either of them, when claim
ing damages that lie hud been told such a palpable falsehood as 
he now charges against Tinck, and fournis this action upon. If 
he had been told what he says and trusted it. then was the time 
respondents and others should and doubtless would have heard 
of it.

. Wilkinson swears he never searched till August (and he could
easily have been contradicted if he had or could have been 
proven to have known or been told of this discovery), yet no 
one appears to say so except what appellant says, and then only 
infcrcntially.

Appellant was recalled after Wilkinson had testified as above, 
but diil not venture to contradict his very material statement.

lloxv could a mail misled hv such a story as lie now puts
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CAN. forward forbear from charging him or his partner or hoth with
8.C. the alleged deception he now relies upon?

Wilkinson.

No one ever seems to have heard of it except Blcnkhorn. 
When, on cross-examination, appellant was brought face to 

face with the said caveat, he speaks thus:—
Idlngton, J. D- Mr. Pviivoek, at the time you signed the caveat did you know whether 

t'arrothers had bought this property under any agreement of sale from 
anybody? At the time you signed the caveat you knew that the property 
was not registered in the name of Carrot hers? A. I did. Q. Did you have 
any information that Van-others had bought from any particular person ? 
A. After 1 signed that caveat 1 called tip the defendant Wilkinson — 
Q. Never mind after you signed the caveat. At the time you signed the 
caveat did you know whether Can-others had bought from anybody—how 
he held the title? A. No; I did not.

Later lie tries an explanation that does not in the least 
degree ameliorate his position, but seems to indicate that his 
solicitors had some telephone conversation with Wilkinson, after 
their discovery that ( a r rot Iters was not the registered owner, in 
which he alleges Wilkinson had remarked “well he must have 
it under agreement for sale,” all of which is hearsay. But Wil
kinson was recalled and testified thus:—

ty. l)ii| you ever tell Mr. Peacock over the telephone or in any other 
xv tty that Carrot hers held thin property under agreement of sale from 
Arthur Tyzack, the registered owner? A. No. sir. 1 wasn’t aware that 
Mr. Tyzack owned the property or was the registered owner.
And was allowed to go without cross-examination or any con
tradiction from those in the solicitor's office.

Blcnkhorn, the corroborator of the appellant, in cross-exam
ination, testifies as follows :—

Q. Have you discussed your evidence with anybody? A. I have men
tioned the matter ? Q. Have you talked it over with Mr. Peacock? A. 
Well, very little. Q. Have you not gone over yo.ir story together? A. 
Never gone over my story. Q. And never gone over it with my learned 
friend ? A. No.

The improbability of this adds nothing to the strength of his 
story or to inspire confidence in his corroboration. Indeed, in 
one of appellant's answers he says, after being positive, as fol-

A. When he stated the title was clear of incumbrance and in the name 
of A. F. Can-others. I understood him to say that Wilkinson had searched 
the title.

On the foregoing no Court should allow any damages for
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fraud, even if suffered, when so clearly not relied on. and reli
ance thereon only supported by the oath of a man who could 
deliberately take the oath above set forth so inconsistent with his 
having relied upon the pretended assurance.

Even if the case had been something better than it is there 
never was, in law, any ground for damages by reason of the re
sale and that being re-assigned. Appellant could not have been 
called upon for damages flowing from the failure to make title to 
Hoyle and Wright unless he was deliberately trying to defraud 
these other gentlemen. Nor in that case could be look to any one 
else to reimburse him. And the recital above quoted from the 
agreement of August with said sub-purchasers indicates no such 
ground was ever taken.

The case of lia in v. Folhcrgill, L.R. 7 ILL. 158, within which 
all such like claims as herein involved fall, is yet good English 
law as introduced into the North-West. I respectfully submit 
the case of O’Neill v. Drinldc, 1 Sask. L.R. 402, cannot be con
sidered as governing such claims. There are many conceivable 
cases arising out of land sales in which damages may be re
covered, but wherein they fall within Bain v. Fallumill, L.R. 7 
ILL. 158, the claim must fail. Because of simplifying or sim
plicity of tenure a change in the law governing such cases can
not be presumed to have taken place. On such a ground the 
various provinces might have different laws, and, in Ontario, 
for example, one law for the lands held under the old registry 
system and another for titles under the new system.

Within the said case, short of fraud, respondents if as
sumed in the position of vendors, as in one way the ease is pre
sented, would not be liable, as no fraud is found. And there is 
no ease on which appellant under the circumstances can succeed 
in treating the action as one of deceit. I think this appeal 
should be dismissed with costs.

CAN.

8. C.

Wilkinson. 

IdingUm. J.

Duff, J. :—The learned trial Judge took one view of the 
facts and the Court of Appeal took another view. And it ap
peal's to me that the crucial question on the appeal is whether or 
not the full Court was right in rejecting the conclusion upon the 
facts that the trial Judge had arrived at.

It is important in appreciating the conduct of the parties
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CAN. to keep in mind the fact that at the time when the transactions 
S.c. and events occurred which have to be considered there was great 

,, activity in the buying and selling of real estate in Regina, or in
v. other words, that a “land boom” was in progress. 

iLMNKov r]'hc plaintiffs’ claim in the pleadings was based alternatively, 
idington. j. fl,.Ktf upon an allegation that the defendants had undertaken to 

procure the transfer of a good title to the lots in question to the 
appellant ; and, upon an alleged fraudulent misrepresentation 
that Carrothcrs was the registered owner of the lots. The trial 
Judge decided in favour of the appellant upon the first of these 
two alternative grounds. The full Court reversed the judgment 
of the trial Judge holding that what was done by the defendants 
was in the ordinary course of their business of finding a pur
chaser for Carrothcrs, and that they entered into no agreement 
either to procure a sale from Carrothcrs to the appellant or as 
agent on behalf of Carrothcrs to sell.

The claim based upon deceit was not, as I think, either in 
substance or in form passed upon by the learned trial Judge. 
The full Court appears to have rejected this claim upon the 
ground that certain misrepresentations of fact were not shewn to 
be fraudulent, and that the plaintiff’s loss was not due to the 
respondents* misrepresentations, but to his own recklessness in 
entering into a binding agreement for the sale of the lots before 
he had procured a concluded agreement with Carrothcrs for the 
purchase of them.

The points in dispute arc questions of fact, but the right de
termination of these questions depends almost entirely upon the 
proper inference to be drawn from facts which, in themselves, 
can hardly be said to be the subject of controversy. My opinion, 
after a full examination of the evidence is that the judgment of 
the full Court was right.

One point ought to be noted at the outset and that is that the 
mere listing of property, as it is called, with a real estate agent 
does not itself involve the grant of any authority to him to 
enter into a binding contract of sale on behalf of the vendor. 
Where sales are made in the course of a “land boom” it perhaps 
most frequently happens that the seller who lists his property 
with the real estate agent has a title resting upon one or more,
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sometimes upon ii long scries of executory agreements and it is 
of the greatest importance that the conditions of any contract 
of sale should lie so drawn as to protect him fully, and this, with
out special instructions, the agent is, of course, not competent to 
do. Some confusion, no doubt, has arisen from the use of the 
term “real estate agent” which describes, of course, not the 
legal relation between the two parties, but merely the nature of 
the so-called agent ’s occupation. The mere listing of property 
with such an agent implies nothing more than a representation 
that the proprietor is prepared to do business upon those terms 
and is not in itself an offer to sell which may be accepted and 
converted into a binding agreement by any purchaser saying to 
the agent that lie will take the property on those terms. Tin- 
agent's business is to procure a purchaser, that is to say, to 
bring into contact with the vendor a person willing to purchase 
on the terms mentioned. Having done that he has performed 
his function and earned his commission, provided his authority 
is not in the meantime revoked by the sale of the property by the 
proprietor. The listing alone gives him no authority to bind the 
proprietor by a contract of sale. The fact which seems to me 
to be sufficiently established that the defendants did not profess 
to sell the lots is, in my judgment, the decisive fact in the case. 
I think that fact is established as a necessary inference, from 
other facts which arc not seriously in dispute. 1 have already 
mentioned that the contract signed by the appellant professing 
to record the transaction formally into which they intended to 
enter was a proposed contract between himself and Can-others 
which he quite well understood was to lie executed by Car- 
rothers and not by the defendants as Carrothcrs’ agent. That 
document must be taken as conclusive evidence of the character 
of the transaction in respect of which the sum of $400 
was paid on that day to the respondents. The contem
plated transaction was a contract of sale which was to be com
pleted only when executed by both parties to it. It seems idle, 
in face of that, to suggest that on the day before an oral agree
ment of sale-had been entered into between the appellant as 
vendee and the respondents representing Carrothcrs as the vendor. 
Any such suggestion, moreover, comes to shipwreck on the hard
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fact that the terms of listing made known to the appellant re
quired the payment of ^fiOO in cash, that is to say, contempor
aneously with the constituting of the relation of vendor and 
purchaser between the proposed parties to the agreement.

The fact was known to both parties that the agent had no 
authority to conclude a contract of sale upon any such terms, 
that is to say, in the absence of such a payment. As no contract 
of sale was ever entered into professedly by the respondents on 
behalf of Carrot hers it follows that the representations of auth
ority to enter into such an agreement upon the terms mentioned, 
assuming there were such representations, the authority not 
having been acted upon, could not give rise to any right of action. 
It follows also that any right of action c.r contractu against the 
respondents must rest upon some contractual undertaking on 
their part that ( a r rot hers would execute the agreement signed 
by the appellant.

The most important evidence in support of this branch of the 
appellant's case is in his statement made on cross-examination 
that he was told by the defendant Thick that he could “rely on 
getting delivery of the property.” It is necessary, however, to 
read this testimony with the plaintiff's statement that at the same 
time he was assured that Carrothers had the title and with the 
statement in his examination-in-chief to the effect that the assur
ance given by the defendant was a positive assurance that Car
rot hers could deliver the property. I do not think this evidence 
is sufficient to establish the existence of an agreement to procure 
the execution of a contract of sale by Carrothers. The point 
about which the appellant was concerned, as 1 think the evidence 
sufficiently shews, was the question of Carrothers’ title. It was 
to this point that the appellant's questions and respondents’ 
assurances were addressed.

The appellant admits that he is unable to assert that he at 
any time believed the respondents to be selling the property on 
their own behalf. Head as a whole the evidence appears to be too 
doubtful and equivocal to justify a conclusion in the sense eon- 
tended for by Mr. Frame. It is not a matter in Which the con
clusion of the trial Judge is entitled to that weight which 
attaches to his opinion on any point of credibility.
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1 think the eonclmion of the full Court is to lie preferred. CAN
There ivinuiiiN the ||Hi'slinn of fraud. This ground of notion s. v.

also obviously fails, 1 should have thought, ...... it is plain that . ----
* Peacock

the appellant hail not a concluded contract with Currothers for - 
the Hale and purchase of the lots; and for this short reason, that, "11 KINs<>> 
having no contract with Can-others, the question as to whether ,dington- J- 
Can-others had or had not a title to the land, whether he was or 
was not the registered owner, must necessarily have been a 
matter of no moment. If every representation of fact made by 
the respondents had been perfectly true the appellant would, in 
the absence of such a contract, have been in precisely tin- same 
position as he found himself in in June, unable to make a title 
so far as it appears from the evidence.

It seems to have been assumed that the respondents’ failure 
to procure Can-others to transfer the property to the appellant 
was due to Carrothers* want of title, or rather to his lack of any 
right to call for such transfer. All that is mere speculation. If 
anything the probabilities are against it. Carrothers admittedly 
was not the registered owner; but that is entirely consistent with 
the existence in him of a right to call for a transfer of the pro
perty to his nominee.

On the other hand there is the fact that the property was un
questionably listed by Carrothers with the respondents, who, as 
it appears from the correspondence, entertained no doubt what
ever as to Carrothers* power to deal with it. The simple explana
tion as to Carrothers * refusal to sign the agreement most pro
bably lies in the fact that when the documents reached him In- 
had learned that the property in the meantime had doubled in 
value. Knowledge of this sudden rise may also explain the haste 
of the appellant to enter into a contract of sale without having 
first ascertained that he was in a position safely to enter into 
such a contract.

Looking at the transaction broadly, one sees no reason to 
doubt that it was simply a case of an owner, having listed pro
perty, refusing to stand by the terms he had given to his agent, 
and an intending purchaser acting upon the agent’s assurances 
that the principal would stand by them without satisfying him
self by proper inquiries whether, in point of fact, he had any

14—2.’$ D.I..R.
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CAN contract at all with the owner of the property and suffering loss
S.C. in consequence of his rashness. That in this case the assurances

Peacock
of the agents were understood to be contractual in their nature is 
not asserted in his evidence by the appellant himself ; and as such

WlLKIXNOX. assurances—that the principal would accept and execute the pro-
Idlngton. J. posed contract of sale—being assurances as to something which 

necessarily was a matter of opinion only, the appellant can only 
found an action upon them by obtaining a finding that they were 
fraudulent. The learned trial Judge has not found as regards 
these assurances that they were fraudulent. The full Court has 
found that they were not. An independent examination of the 
record satisfies me that there is no evidence upon which any 
finding that they were could be properly based.

For these reasons 1 think the appeal should be dismissed with 
costs.

A nulls', J. :—1 concur with Mr. Justice Duff.

A />/>#’<// dismissed with costs.

SASK CANADIAN BANK OF COMMERCE v. WALDNER.

S.C. Saskatrln iron Siiprrnif ('iiurl, llniiltaiii. hainonl. Hroicn, HIicood'
nml Mr liai/. .1.1. Marrli *20. 1015.

1. Banks Mil V A *2 511 Tin k to notkh nm sum as voi.i.atkkxi. Ac-
CHI' XL UK IMIHMkllM-.HS AlTI.K'A I Ill.N.

A hunk In vim»'* a bidder for value of note* deposited with it hy it* 
customer a* collateral to the latter's promissory note not then due. 
a* soon a* the customer's indebtedness to the hank matures or at the 
time wlii'ii swell indebtedness was increased during the currency of the 
promissory note in <|uestion. particular ,\ where the hank held a 
general letter f hypothecation in respect of all notes, hills and seeuri- 
t ii s lodged with the hank in connection with the customer’s account.

| Mrrr hauls' Hank \. Thompson. 3 D.L.R. 577. referred to. |

Statement Appeal by defendants from a judgment of the trial Judge in 
an action on two promissory notes.

F. II. Cordon, for appellant.
Frame, St cord tV Co., for respondent.
The judgment of the Court was delivered by

Kl.üod, J. Elwood, J. : This is an action brought by the plaintiff as 
holder of two promissory notes made by the defendant in favour 
of W. C. Kidd & Co., and which were endorsed by the said Kidd
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& Co. to the plaintiff. The Ktntvment of defence inter alia 
alleges that the notes were not assigned to tin plaintiff in din- 
course: that the notes were given for the purchase-price of a 
stallion sold by the said Kidd & < o. to the defendant subject 
to certain warranties and guarantees, and there was no con 
sidération for the note. The whole argument turned upon the 
question of whether or not the plaintiff was a holder for value. 
Briefly, the eircumstanees under which the plaintiff received the 
note in question from Kidd & Co. were as follows : At the time of 
the receipt of the note. Kidd & Co. were indebted to the plaintiff 
under a promissory note not then due. Kidd «.V Co. deposited 
the notes in question with the plaintiff as collateral to their pro
missory note to the plaintiff some time after that note was given. 
At the time of this deposit, and as far as the evidence goes, up to 
the time of the action, the plaintiff had in its possession from 
Kidd & Co. a general letter of hypothecation which inter alia 
contained the following:—

All hills, notes, agreements for payment of money, promises to pay 
money, debts, account*, claim*, chose* in action, and other securities 
(hereinafter called securitiesi heretofore or hereafter lodged in connection 
with the account of the undersigned with the bank or assigned to the 
bank, have been and shall lie so bulged, assigned and held by the bank upon 
the terms and for the purposes following. :

The said securities, and any renewal* thereof and substitutions therefor 
and proceeds thereof arc to be held by the bank as a general and continuing 
collateral security for payment of the present and future indebtedness and 
liability of the undersigned, and any ultimate unpaid balance thereof, and 
the same may be realized by the bank in such manner as may seem to it 
advisable, and without notice to the undersigned in the event of any 
default of such payment. The said proceeds may be held in lieu of what 
is realized, and may as and when the hank thinks lit be appropriated on 
account of such part* of «.aid indebtedness and liability as to the bank 
seems best.

Prior to either of the notes sued on herein becoming due, the 
indebtedness of Kidd & Co. to the plaintiff had matured and had 
been increased by a sum largely in excess of the amount of the 
notes sued on herein. This indebtedness kept increasing from 
time to time up to and until after the second of the notes sued 
on herein matured. The evidence at the trial shewed that the 
plaintiff had no knowledge of any defect in the notes sued on 
herein. It was contended on behalf of the defendant, on the
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authority of Canadian Hank of Commerce v. Waite, 1 Alta. L.K. 
C8 ; Bank of B.N.A. v. McComb, 21 Man. L.R. 58, and Merchants’ 
Bank of Canada v. Williams, (i W.W.R. 5ti3, that the plaintiff was 
not a holder for value. In the first two of the above eases it 
would appear that at the time of the deposit of the notes sued on, 
the only indebtedness owing by the person so depositing the 
notes to the bank was an indebtedness aeeruing due but not due, 
and that before that indebtedness became due the bank in each 
ease had notice of a defect in the notes ; and it was held that the 
bank were not the holders for value without notice. The report 
of Merchants* Bank v. Williams is not very full as to the facts, 
but I take it that the facts were exactly the same as in the above 
other two eases. Without expressing any opinion as to the cor
rectness of the decisions in those eases, they seem to me to 
be quite distinguishable from the present in that in the present 
ease, before either of the notes sued on became due. and without 
any notice of any defect, the indebtedness of Kidd & Co. to the 

matured and was increased. It will be observed that 
the effect of the letter of hypothecation above-mentioned was to 
give the bank a lien upon the notes sued on herein, and I am 
of the opinion that as soon as the indebtedness of Kidd & Co. to 
the plaintiff matured, and at any rate after it became increased, 
the plaintiff became a holder for value. There was a considera
tion for the retention by the plaintiff of the notes sued on. This 
view seems to be taken by Perdue, J.A., in Bank of B.X.A. v. 
McComb (above), where he says:—

There is some evidence that when Bartlett’s note fell due on the 13th 
June the plaintiffs exercised forbearance by accept inn a renewal on the 
strength of the collateral security in the shape of the note in question. 
This might make the plaintiffs holders in course on the last-mentioned date 
if they had no notice at that time of the invalidity of the note.

In Merchants’ Bank v. Thompson, 3 I).L.R. 577. 3 O.W.N. 
1014, the Chief Justice of Ontario is reported as follows :—

As endorsees for collection of the note, they were entitled to a lien on 
it for debts that were then presently payable and from time to time there
after becoming payable. The claim now made is in respect of an indebted
ness of Fox which became payable from and after the ‘24th April. 1908. 
Prior to that date there was a period in which Fox was free from direct 
indebtedness, although there were some outstanding notes or drafts under 
discount, a time during which, according to the plaintiff’s manager. Fox 
was at liberty to take the note out of the plaintiff's possession had ho

15
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chosen. But Fox did not take it away, and it remained with the plain
tiff* until the debts now due and payable had accrued, and unie** some
thing had occurred between Fox and Living prior to the 24th of November 
which furnished the latter with a defence to an action on the note, the 
plaintiffs are entitled a* holders to a lien for the amount of Fox's in 
debtedness to them.

The ease of lie European Hunk, L.R. 8 Ch„ at p. 41. is auth
ority for the proposition that the bank would have a lien, apart 
entirely from the letter of hypothecation, and the ease of (Iran 
v. Scckhum, L.R. 7 Ch. (»80. seems to me authority for the pro
position that the bank in this ease are holders for value of the 
note. In my opinion, therefore, the appeal should be dismissed 
with costs.

Appeal (Iismissnl.

POWELL v. MONTGOMERY.

Sinhilrhnoan Sunn mi ('uurl, Haultain, \rirlands, linnni. and 
EhriHHl, ,/./. July I.Ï. I'.M.V

I Bkokkus i 8 II B 1—12)—Real estate iihokers—Comckn<vrn>\ to 
-SrmeiK.vcY of servk'K- Cancelled sales.

A stipulation in an agreement authorizing an agent to retain the 
commissions owing and due him of each sale out of the instalments 
collected from the purchaser, but that he was to collect the various 
instalments without further charge, entitles the agent to his lull com
missions on each sale approved by the principal, notwithstanding its 
subsequent cancellation in consequence of the default of the purchaser 
in the payment of instalments.

2. Costs i § 1 2d)- HuuiT to—Plea of set-off.
Costs may be properly allowed to a defendant who succeeds on the 

plea of set-off.

Appeal from the judgment for defendant.

.V. ('raiij, for appellant.
II . Mills, for respondents.

The judgment of the Court was delivered by 
Brown, J.:—On June 13. 1912, the plaintiffs, being the owners 

of certain subdivision property known as the Rothesay Park 
Addition to the City of Moose Jaw, entered into an agreement 
with the defendants whereby the defendants became the agents 
of the plaintiffs for the sale of this property. There is a schedule 
(A), to the agreement which sets out the selling price and the 
terms of sale. There is a further schedule (B), which sets out 
a lower price. The agreement inter alia contains the following 
stipulations:—
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5. No suk* of an\ of the lands hereinbefore described or any part 
thereof shall he made at any other than the prices fixed and laid down and 
upon the terms set out in schedule “A” to this agreement. hut the said 
parties of the second part (the defendants) shall only he hound to account 
to the said parties of the first part it lie plaintiffs) for t lie sale of the said 
lots at the prices and on the terms set out in schedule "It" hereto, and the 
said parties of the second part shall h«* entitled to retain the difference 
between prices set out in schedule "A" and the prices set out in schedule 
"It" as and lor commission and remuneration of them, the said parties of 
the second part, said remuneration to cover all collections of instalments 
maturing from time to time on sales made by t lie said parties of tlie second 
part or I heir agents, provided that the said parties of the second part 
shall he entitled to retain the amount so owing to them for remuneration 
on each sale as aforesaid, l>\ retaining one-half of the cash payment and 
one-half of each succeeding instalment until the total amount of remunera
tion due them on each sale has been received by the said parties of the

(i. It is hereby agreed that the parties of the second part are agents 
to IHd purchasers only, and shall not have the power to make binding 
agreements, and that they shall further collect instalments as agents for 
the parties of the first part, but are not to charge commission on such col
lections.

The defendants from time to time sold lots and collected 
money on such sales under this agreement, and this action is 
brought to compel the defendants to account for money so col
lected. The defendants admit having collected the money, and 
claim as a justification for withholding payment that the plaintiffs 
owe them an equal amount by way of commission on sales of land 
made by them as agents of the plaintiffs. This claim for com
mission arises in connection with the sale of a number of lots 
on which the fiM or cash instalment only was paid. The pur
chasers having made default in connection with the subsequent 
instalments, the plaintiffs served notices of cancellation of their 
contracts, and the defendants were instructed not to accept any 
further payment from such defaulting purchasers.

The law as applicable to the case is set out in 1 Hals., p. 194, 
as follows:—

413. In order to entitle the agent to receive bis rémunérât w n, lie must 
have carried out that which he bargained to do, or at any rate must have 
substantially done so. and all conditions inipi sed by the contract must 
have been fulfilled. Ih is not. however, deprived of his right to remunera
tion, where lie has done all he undertook to do. by the fact that the trans
action is not beneficial to the principal, or that it has subsequently fallen 
through, whether by some act or default of the principal, or otherwise, 
unless there is a provision of the contract, express or implied, to that effect, 
or unless the agent was himself the cause of his services being abortive.
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The defendants here substantially carried out what they 
bargained to do. They effected sales which were approved of 
by the plaintiffs, and in doing so. they thereby earned the com
mission. This seems clear from the agreement, in that it refers 
to the commission as oin'mi, and again as r/i/e, the defendants on 
each sale made. It is true that the defendants were to collect 
the various instalments from the purchasers without further 
charge, but it can scarcely be urged that the commission was not 
earned until these collections were made in view of the fact that 
under the terms of the agreement there is the provision that 
the defendants are “not to charge commission on such collections,” 
and moreover, there would he outstanding instalments still to 
be collected after ? had been received to pay the commis
sion. Nor can the contention of counsel for the plaintiff be given 
effect to. that payment of the commission by the plaintiffs is 
dependent upon the purchasers making payment of their in
stalments. The agreement provides that the defendants shall 
be entitled to retain the commission owing and due them on each 
sale out of the instalments collected from the purchaser, but 
that does not necessarily mean that the payment of their com
mission is to be dependent upon payments by the purchaser. 
The agreement provides that each contract of sale must be 
approved of and signed bv the plaintiffs. That provision was not 
for the purpose of protecting the plaintiffs in the terms of sale, 
as the prices and terms are fully set out in schedule (A) and the 
form of contract is, under the agreement, to be supplied by the 
plaintiffs themselves. Their approval must, it seems to me, 
have special reference to the character of the proposed purchaser 
and the value of his covenant to pay. In my opinion the agree
ment as a whole contemplates that the plaintiffs shall take lull 
responsibility for the failure of the accepted purchaser to pay, 
and that the defendants are entitled to their commission irre
spective of whether such purchaser carries out the terms of his 
contract or not. It is quite clear that it was no fault of the 
defendants that their services proved somewhat abortive1, and it 
does not appear to me to be material to the ease as to whether the 
fault is to be laid to the plaintiffs or to the purchaser. Counsel 
for the plaintiffs relied on the authority of Utah v. lionri, 17 T.L.R. 
280. A perusal of that ease shows it to be clearly distinguishable.
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There the terms under which the commission agent acted were as 
follows :—

I agree* to accept a sum of £1,150 for the above property, and you are 
to he at liberty to receive anything oVer and above that as a commission, 
it being understood that I am to receive the full sum of £1,150 without 
deduction, except, of course, apportionments of outgoings.

And the Master of t he Rolls, in giving judgment , says :—
The question in this ease was as to the meaning of the contract con

tained in what was called the commission note. It seemed to him to be a 
very special contract. The plaintiff desired to employ the defendant to 
find him a purchaser for two leasehold houses. The plaintiff, of course, 
intended that the defendant should he paid for his services. But how was 
he to be paid? The plaintiff in effect said this, that he would not pay 
anything as actual commission, but if the defendant obtained £1.150 
clear for the plaintiff, then anything over that the defendant might obtain 
he might put into his own pocket.

The defendants set up their claim by way of defence or set
off. It was objected at the trial that their remedy was by way 
of counterclaim. The learned trial Judge thereupon treated 
the pleadings as if a counterclaim had been set up, and gave 
judgment for the plaintiffs on the claim with costs, and for the 
defendants on the counterclaim with costs of the counterclaim. 
H was objected before us that the defendants under the cir
cumstances should not have been given their costs of the counter
claim. I am of opinion that the defendants had the right to plead 
and properly pleaded their claim by way of defence or set-off, 
and that therefore they were entitled to the costs of the action. 
Annual Practice (1915), pp. 377 et scq.; Wateroux Engine Works Co. 
v. Hall, 7 Terr. L.U., 32. The plaintiffs, therefore, have no cause 
for complaint, and as tin* defendants have not raised any objection 
to the disposition of the costs, I am of opinion that the judgment 
in this respect should stand. In the result the appeal should 
be dismissed, with costs.

A ppeal dismissed.

ROYAL BANK OF CANADA v. LEE & GIRARD.

Supreme Court of Saskatchewan, llaultain, C.J. January IS, 1915.

1. AI'I'KAI. I § XI 720)—GRANTING I.KAVK TO—OrDKIIH OF DISTRICT COURT. 
Where no special leave has been granted an order made by a district 

court judge as personaitcsiynata under the Creditors' Relief Act, H.S.S. 
ch. 03. is not subject to appeal.
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2. Motions and ordkhh (§ II 7)—Order i nder Cukditors' Ukukk Act
IrKKOITLARITIEH AMENDMENT.

Where* an order made by a district court judge was not, cut it tiled in 
the matter of the Creditors' Relief Art. but it was plain from the nature 
of the order that it was made under that Art. such judge has power 
under see. Hi to amend the order to include the omitted words and 
generally to cure irregularities and defects in his prior order.

3. Motions and orders (6 11—8) Irkewi i.ai<ity ok jvdoe's hkinatvhe-

Whcre an application to a district court judge was clearly made 
under sec. S of the Creditors’ Relief Act, R.S.S. eh. M. but by in
advertence the judge signed the order over the designation of local 
master (I..M.) the latter may he treated as surplusage and will not 
affect, the validity of the order.

Appeal from an order of the Local Master at Saskatoon.
P. //. Gordon, for the appellant.
P. E. Mackenzie, K.C., for the respondent.
Haultain, C.J.:—A certain amount was paid into Court to 

the credit of the cause in the case of .1. K. Girard, plaintiff, and 
Boucher and Tournier, defendants, and Commercial Vnion 
Insurance Co. et al. garnishees. Certain claims upon this money 
were made, and on November 0, 11)14, the Local Master at 
Saskatoon adjudicated upon these claims, and by his order of 
that date ordered one of the claims to he paid, barred another 
claim, and ordered that the balance of the money in Court, after 
payment of the claim allowed, should be paid out to the solicitors 
of the plaintiff Girard. On the same day the sheriff served a 
notice on the local registrar at Saskatoon claiming payment to 
him of a sufficient amount of any money in Court belonging to 
Girard to satisfy the execution of the Royal Bank, the plaintiffs 
in the* present action, against the defendant Girard. On Novem
ber 1), an order was made under see. 8 of The Creditors' Relief 
Act, eh. 03, R.S.S., by which it was ordered that a sufficient 
amount of “the moneys standing in Court to the credit of Joseph 
E. Girard " should be paid out to the sheriff* to satisfy the above- 
mentioned execution. This order was made ex parte. The 
defendant appealed from this order to a Judge in Chambers, 
and my brother Brown dismissed the appeal on the ground that 
as the order was made ex parte an application should have been 
made to the Judge who granted the order for a re-hearing. The 
order of November 1) was not styled, "In the matter of The 
Creditors’ Relief Act”, and underneath the signature of the 
Judge the initials “L.M.” appear. The plaintiff’s served notice
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ol motion to rectify this order by adding to the title the words 
“In the matter of The Creditors’ Relief Act”, and by striking 
out the words “Local Master” and substituting “District Court 
Judge.” On the hearing of this application similar objections 
were taken on behalf of the defendant Girard to the granting of 
the order as were taken on the appeal which was heard by my 
brother Brown. The learned District Court Judge, however, 
by order of December 3, rectified the order as requested. The 
defendant Girard now appeals from that order.

I do not think that the intitials “ L.M.” in the order of Novem
ber 9, made any material difference. The application was clearly 
made under see. 8 of The Creditors’ Relief Act, and the fact 
that the learned District Court Judge signed the order over the 
initials “L.M." instead of “J.D.C.”, evidently through in
advertence, should not, in my opinion, affect the validity of the 
order. The order was made by the proper person, and the 
initials may be treated as surplusage.

These proceedings should undoubtedly have been styled, 
“In the matter of The Creditors’ Relief Act”, but it is quite 
plain from the nature of the order that it was made under the 
provisions of that Act, and I think that the Judge had ample 
power, under sec. 16 of the Act, to cure irregularities and defects. 
The position created by the two orders of November (i and 9, is 
somewhat peculiar. On November 6, Judge McLorg, as Local 
Master, ordered the balance of the money in Court in the cause 
of (lirard v. Iioucher, to be paid out to Girard’s solicitors. On 
November 9. while this order was still in full force, as Htrsona 
ilexignata under The Creditors’ Relief Act he ordered the same 
money, or part of it, to be paid out to the sheriff to satisfy the 
execution in the present action. His power to do this is at least 
open to question. It might also, in my opinion, be argued that 
on November 9, there was no money in Court “to the credit of 
Joseph K. Girard,” in view of the fact that under the order of 
November 0. any money that might have belonged to Girard 
had been ordered to be paid out to his solicitors. These questions 
unfortunately, I think, cannot be dealt with here. Sec. 6 of 
An Act respecting Judges’ Orders in Matters not in Court (ch. 55 
R.S.S.) as amended by sec. 12 of ch. 07 of the statutes of 1913, 
provides that “there shall be no appeal from the order of a Judge
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made by him as persona designata unless an appeal is expressly 
authorized by the Aet giving the jurisdiction, or unless s|>eeial 
leave is granted by the said Judge, or where such Judge is a Judge of 
a district court, by a Judge of the Supreme Court." An appeal 
is not authorized by The Creditors' Relief Act, and special leave 
to appeal has not been granted. See lie IIumberstone & City 
of Edmonton, 14 W.L.R. 492. The notice of appeal ignores 
the fact that the order appealed from was made by the district 
court Judge "in the matter of The Creditors’ Relief Act." The 
notice of motion to rectify the order of November 9, expressly 
stated that the application would be made to “the district court 
Judge as persona design at a under The Creditors’ Relief Act", 
and the order was made by him in that capacity. 1 was not 
asked, and 1 do not think 1 could have been asked, to grant the 
special leave to appeal ex post j ado} in view of the position taken 
by the defendant. Both the appeal and cross-appeal must there
on* be dismissed, but without costs.

.1 pp< at dismissed.

ROYAL BANK OF CaNADA v. LEE A GIRARD.
Sii'l;>itcite iron Supreme Court, Xeirlamls, Hrown, b'lirootl, owl McKay, .1.1. 

March 20. 1915.

I. ( IahMsHMINT I § Il D—50 I’WMKNT INTO cor HT I’oWKHS OK DISTRICT
jt iH.K Creditors’ Rki.ikk Act.

Money paid into the Supreme Court under a garnishee summons and 
ordered to he paid out under the Rules of Court is not subject to the 
orders of a Judge of the District Court to pay the money to the sheriff 
under the Creditors' Relief Act >uisk.

Appeal from the order of Havltain. C.J., ante p. 210.

/\ II. Cordon, for appellant.
Me(Waney, McKenzie tV Co., for respondent.

The judgment of the Court was delivered by 
N kwlands. .1.:—In an action in the Supreme Court in which

J. K. (iirard was plaint iff and Wm. A. Boucher et al. defendants, 
money was paid into the Court under a garnishee summons, 
which moneys were afterwards ordered to be paid out by the 
Local Master. This order provided that, after the payment of 
certain claims, the balance be paid to the plaintiff’s solicitors. 
An ex /mrte application was then made to his Honour Judge 
Mcl.org. the Judge of the District Court for the Judicial District
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SASK. 0f Saskatoon, who is also a Local Master of the Supreme Court, 
8. C. to pay the money to the sheriff under the Creditors’ Relief Act.

Koyai Some errors were made in the heading to the papers on which
Bank m this application was made to him, hut he made the order asked

Lee &

for. When the order was taken out it contained the letters
L.M. after the signature of Judge McLorg, and on an application 
to him to amend, he struck them out and inserted the letters

Newisnds, j. J.D.C., and he stated in his judgment that he made the order
under the Creditors’ Relief Act as a Judge of the District Court. 
From this order an appeal was take n to a Judge of the Supreme 
Court, an(| the Chief Justice dismissed the appeal on the ground 
that the order in question was made by the District Court Judge 
as persona designate under the Creditors’ Relief Act, and there 
was no appeal from such order without leave and that no leave 
had been granted nor asked for.

From this order (îirard, who is one of the defendants, has 
appealed to this Court One of the grounds of appeal is that 
the order was made hv Judge McLorg as Local Master and not 
as Judge of the* District Court. Upon this ground the 
must fail. The learned Jifdge himself says he made it as Judge 
of the District Court under the Creditors’ Relief Act, and that 
the letters L.M. after his name were put there without his know
ledge. This, in my opinion, disposes of the defendants’ con
tention that he acted as Local Master, and with it falls the other 
grounds of appeal, which are based upon the fact that he made 
the order as Local Master.

The appea should therefore be dismissed. The Chief Justice 
dismissed the appeal to him without costs, and I am of the opinion 
that this appeal should be dealt with in the same way and for the
following reasons. The order, upon which this appeal is based,
was made by a Judge of the District Court as persona designate 
under the Creditors' Relief Act and presumably unde.- see. 8 of 
that Act. This section provides that, where there is a fund in 
any Court belonging to an execution debtor, the sheriff may, on 
application, have the money paid over to him. Because sub
section 2 of sec. 2 of that Act provides that “Judge” shall mean 
a Judge of the District Court, this application was made to such 
Judge. Now this section does not say that the application is 
to be made to a Judge, so that sub-sec. 2 of sec. 2 cannot apply.

116
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The application should therefore be made to the Court in which 
the money is, and in this case it would have to be made under 
the Rules of Court, as rule 508, sub-sec. 3, provides that no money 
paid into Court under these proceedings (t.e., the garnishee 
proceedings under which this money was paid in) shall be paid 
out unless on the written consent of the parties inte ested. except 
by order of the Court or a Judge.

The money in question was paid into the Supreme Court 
under the Rules of Court. It was ordered to be paid out under 
those Rules and as there is nothing in sec. 8 of the Creditors’ 
Relief Act that gives a Judge of the District Court power to 
interfere with such order, or with money to the credit of a cause 
in the Supreme Court, the order made by the District Court 
Judge is a nullity. That being the case the parties are where they 
were before these proceedings started and the matters in question 
were never properly before this Court The appeal should 
there ore be dismissed, but without costs.

Appeal dismissed.

MAYTAG CO. Ltd. v. KOLB.
Saskatchewan Supreme Court, Kewlands, El wood, and McKay, .1.1.

July 15, 1915.
1. Principal and svrety (§ I A—3)—Joint signing of contrai t of sai.k 

Conditions as to payments—Joint liabiuty.
A party who signs a contract for the sale of machinery as surety for 

but jointly with the purchaser thereby becomes a joint debtor 
and subjects himself to the stipulated liability for the prompt accrual 
of the whole contract price upon the failure to furnish notes and col
lateral security before the use of the machinery.

Appeal from a judgment for plaintiff.
//. J. Schidl, for appellant.
F. L. Hastedo, for respondent.
The judgment of the Court was delivered by 
Newlandb, J.:—This is an action on an agreement in writing 

under seal to purchase certain machinery. The agreement is 
made between the plaintiff as vendor on the one part and Edwin 
Brubacher and the defendant as purchasers on the other part. 
The learned trial Judge gave judgment for the plaintiff company.

From this judgment the defendant appeals on the ground that 
he was not a purchaser but a surety for Edwin Brubacher, the 
other party to the contract, and that he was discharged, first : be-
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cause the machinery in question was not delivered to Edwin 
Brubacher, hut to Brubacher Bros., and second: because the 
contract was to pay certain moneys and give certain promissory 
notes and that there was no evidence that the contract was not 
performed by payment and the giving of the promissory notes, 
but that the evidence points to the fact that it was so performed 
and that, therefore, the contract is discharged as to him.

Upon the cpiestion that the defendant was a surety only and 
not a principal, the trial Judge said: “Vpon the defendant's own 
admission he signed as security for E. K. Brubacher."

In 15 Hals., 441, note (n), he says:—
Where, however, a party becomes surety to another under an instru

ment which in terms creates only a joint liability, then, in the absence of 
any proof to the contrary, the intention of the parties must be taken to 
be that the surety is only liable to the extent limited by the instrument, 
and does not become a surety out and out. In such circumstances, and 
also where two joint debtors subsequently agree, to the knowledge of the 
creditor, that one shall be surety only for the other, the suretyship created, 
while it obliges tie* creditor to resect the rights of the surety, leaves tin- 
latter still a joint debtor, though possessed of certain surety's rights.

As a joint debtor, the defendant was liable under the contract 
j sign certain notes, and if these notes were not signed by himself 

and the principal debtor, he agreed that:—
I'nless the said notes are executed and delivered and the additional 

collateral security above-mentioned given before the machinery is used, 
or if the purchaser refuses to accept the said machinery, then and in every 
such ease the whole contract price shall become due and payable forthwith 
and the purchaser hereby covenants to pay the same forthwith.

Payment by the principal debtor was not pleaded, nor was 
any such question raised at the trial, and therefore I am of the 
opinion that it was not necessary for the plaintiff to give any 
such evidence, payment, either by the principal debtor or by the 
defendant, being a defence, and if the notes in question were not 
given—and no evidence was given on this question at the trial— 
then the liability of the surety would arise under the above 
covenant.

The only question which remains is, were the goods delivered 
according to the contract? The trial Judge1 finds that they were 
delivered, and that Brubacher did not pay for them, neither did 
defendant.

The agreement provides that the goods be shipped to the
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purchaser, care of the plaintiff company, at Herbert, ami they 
were so shipped. Plaintiff then endorsed the bill of lading to 
Brubaeher Bros., and the machinery in question was delivered by 
plaintiff to Edwin Brubaeher. This is a sufficient performance of 
the contract.

As defendant neither gave notes as provided by tin* agreement, 
nor made any payment, lie is liable, and the judgment of the trial 
Judge should be sustained. The appeal is dismissed with costs.

Appeal dismissed.

MOON v. STEPHENS.
Soskatcheiran Supreme Court, \einlands, liroim amt Khrmui, .1.1.

Juli/ 15. 11)15.
1. Proximate cause (fi VII—10)—Animals hi xxim; at larue I'rkihtkx- 

ing or horses—Injury to property.
The perilous alternative one is placed in while driving away animals 

running at large contrary to a by-law in consequence of which his horses 
became frightened causing damage to his property, does not render such 
damage too remote to bar recovery.

Appeal from judgment for plaintiff.
T. I). Brown, for appellant.
T. A. Lynd, for respondent.
The judgment of the Court was delivered by 
Elwood, J.:—In this case, two mule colts, the property of 

the defendant, were at large contrary to a by-law of the muni
cipality. While at large they came into the plaintiff's yard, 
and the father-in-law of the plaintiff endeavoured to drive them 
away. While this was being done, the mules ran around the 
yard and practically ran into the horses of the plaintiff, causing 
them to become frightened, and in consequence of this the horses 
ran over a plow, and one horse was injured, and a disc to which 
they were attached was damaged. The District Court Judge 
gave the following damages: depreciation to horse. $75; damage 
to disc and other machinery, $14.25; paid medicine and veter
inary fees, $8; general damages, $25.

It was objected that all of the damages were too remote.
In Lee v. Hi ley, 18 C.B.N.8. 722. 734. Erie, C.J.. says;
The animal bad strayed from its own pasture, and it was impossible 

that her owner could know how she would act when coming suddenly in 
the night-time in a field among strange horses.

At p. 735 Montague-Smith. J., says:—
The foundation of the action is negligence on the part of the defendant.

SASK

8. C.

Newlanda, J.

SASK.
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Statement

Elwood. J.
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in omitting properly to k«*«*p up his fences, by means of which his marc 
strayed into the close of the plaint iff and injured his horse. The only 
quest ion is, whether or not the injury so caused was too remote. It was con
tended that it was, because tl plaintiff gave no proof that the defendant’s 
mare was vicious and that tin fendant knew it. I do not think that it was 
necessary to give any such evidence. The accident might have hap|>ened 
without any vice in the mure. It might have been, ami probably uns, 
occasioned by the n meeting together of strange1 horses in the night
time. Kven if the plaintiff’s horses committed the first assault, the plaintiff 
(defendant) would, under the circumstances, I think, have been equally 
liable. It was through his negligence that the ami mare came to
gether. The damage complained of was the result of that meeting, and I 
think it was not too remote.

In Baldrey v. Fenton, 20 D.L.R. 077, it was held to be negli
gence to permit an animal to run at large contrary to a by-law 
forbidding the allowing of such animal to run at large.

It was therefore through the negligence of the defendant that 
this animal was at large, and in my opinion it was in consequence 
of this negligence that the injury to the plaintiff occurred, and for 
the consequences of which, in my opinion, the defendant is 
responsible. The fact that it was while an endeavour was being 
made to drive the mules away that they ran into the horses does 
not, in my opinion, disentitle the plaintiff to relief. As Lord 
Kllenborough, in Jones v. Boyce, 1 Starkie 493, 495, said:—

If I place a man in such a situation that he must adopt a perilous alter
native, 1 am responsible for the consequences.

In Bust v. Victoria Graving Dock Co., 56 L.T.R. 216, 217, 
Cotton, L.J., says:—

The plaintiff is only entitled to those damages are the direct
result of the injury, the act of omission or commission complained of.

And in Dunham v. Clare, 18 T.L.R. 645, the Master of the 
Rolls says:—

In cases of contract the defendant was liable for the consequences 
which naturally followed from the breach. In cases of tort the liability 
was somewhat larger than in contract, but still it was measured by what, 
might have been reasonably anticipated as probable.

Applying the above principles to the case at bar, I am of the 
opinion that the learned District Court Judge properly allowed 
all of the damages with the exception of the general damages, 
and the judgment appealed from should be varied by disallowing 
the $25 allowed for general damages. The appellant should 
have his costs of appeal.

Judgment varied.

0
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KELLY & SONS v. MATHERS, C.J.K.B.. MACDONALD. J„ and 
SIR HUGH JOHN MACDONALD.

Manitoba <*ourt of Appeal. Horn II. C.J.M., Hiehartl*. Ib ni ne, ami 
CaiarruH. JJ.\. 1 u<juxt 2. Ill là.

1. GOVKHNOK (§1—1)—AmilXTMKXT O K < OM M IMHlOXKKh I NX KsTKi VTIONM
—('UXNTKKTIOX OF PARI.IAMFNT Itl ll.HIM,.

The appointment of a v immis*ion by the Lieutenant < iverinu-in 
( oiineil t i investigate certain matters relating to the const) net ion 
of a new 1‘arliament building conforms to the powers enumerated in 
the liii|iiiries Act. K.S.M.. eh. .14. respecting cnmmi.-i.iii* to any mat 
ter e.iiiuected with the good government of the Province.

2. fîOVl KNOB | § II)—PKKKOUATIVK fOWKHH IIK Lll l 11A A N I-( io\ I ItMiK-
( OM MISSIONS.

The Lieutenant ttovernor-in-( otincil, as the t hief Executive ollicer, 
has the prerogative power under the constitutional Acts, and under 
tin* liKpiiries Act (Man.), to appoint investigation commis.ions and 
to clothe them with special powers to compel the attendance of wit
nesses and production of document*.

•1. ( O.XKTITI TIOXAl. LAW <§IK2 12111 — IvNI ROAl II XI I V| ON .11 UH I.XI
COWERS—Am.IXTMK.XT OF INJURY CXIMMISSIONS Prox I Ni lAl.
POWEBH.

T lie lui|iiiries Act I Man.), which purports to gi\e an Investigation 
( i niniission the same power to enforce the attendance of witnes.es as 
is vested in a court of law in civil cases, which necessarily comprises 
the power to commit, is within the Provincial legislative powers 
under sic. 1»2 of the llritish North America Act.

| .1 / Innnii (h neral x. f '<#/. Sni/ar Hi-fi a i ay Co.. | I !» 14 | A.t . 2.17. dis 
tinguished.)

4. V ITXKSSKS I § 11 ('—45) — PRIVIl.Kl.l — ( III MINA I INI, K\ IIIKNl K —Out I UN
M KXT IXVKHTIOATIOX.

The |Hiwers conferred on an Investigation ( ommissi >ii to compel 
the attendance of witnesses and production of docuui >ts for the pur 
po.e of enabling the government to proceed iji cix.il m criminal pro 
secutions. is no abridgment of the immunity . f gi o. , iiniinaiing 
evidence recogui/e<l by the Dominion and Provincial I \ I ■ Acts.

Appeal from the* judgment of Prendergnst, .1.

The judgment appealed from is as follows:—
Prenderuakt, J.:—This is an application for an injunction 

to restrain the ( ommissioners, appointed by commission under 
The Great Seal of the Province, to enquire into certain public 
matters, under the Inquiries Act, K.K.M.. 1913. eh. 34, and 
which was supplemented by another commission, also under the 
Great Seal, from proceeding under and by virtue of the said 
commissions.

In support of the application, the statement of claim and the 
statement of defence were read, the former setting out at length 
the two Orders-in-rouncil, pursuant to which the two eommis-
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sions issued, as well as the commissions themselves, the allega
tions of fact contained in the pleadings being admitted b\' 
counsel.

There were also tiled letters patent under the Great Seal of 
Canada, appointing Douglas C. Cameron, Esquire (now Sir 
Douglas C. Cameron), Lieutenant-Governor in and over tlui 
Province of Manitoba.

The Order-in-Couneil (dated April 19. 1915), pursuant to 
which the first commission issued, reads in part as follows :—

That under and liy virtue of eh. 84 of the Revised Statutes of Manitoba, 
1013, Thomas (i. Mathers. Chief Justice of the Court of King’s Bench, 
Daniel A. Macdonald, Judge of the Court of King's Bench, and Sir Hugh 
John Macdonald. Kt„ K.C., be authorized and empowered, and are hereby 
authorized and empowered, to cause an enquiry to be made into and con
cerning all matters pertaining to the new Parliament Buildings, . . .
and for this purpose to summon, witnesses, to take evidence upon oath, 
etc.

The commission issued in pursuance of the above Order-in- 
Couneil, which is addressed to the Commissioners in the usual 
form, reads (in part) as follows :—

Now know ye that, . . . we do by these presents, and under and
by virtue of eh. 34 of the Revised Statutes of Manitoba. 1013. nominate, 
constitute, and appoint you our Commissioners to investigate and enquire 
into all matters pertaining to the new Parliament Buildings. . . . and
for that purpose to summon witnesses, to take evidence on oath. . . .

The Ordcr-iii-Council, dated June 23, 1915, pursuant to 
which the second commission was issued, reads, in part, as foL 
lows :—

That the said Commissioners be empowered to summon before them 
anv party or witnesses, and to require them to give evidence on oath, orally 
or in writing, ami to produce such documents ami things as the said 
Commissioners ih‘em requisite to the full investigation of the matters into 
which they are appointed to examine.

The Commission (the second) issued pursuant to the im
mediately preceding Order-in-Couneil, reads in part as fol
lows :—

Now know ye that you are empowered to summon before you any 
party or witnesses . . .. etc.,
in the same words ns in the Orderin-Couneil last set forth.

The statement of elaim contains, amongst others, the follow
ing allegations:—
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II. (a). Since the liain^; of tin* event* hereinbefore net forth, the 
«ai«l ( oinniiattioner* have directed the plaintiff» to he summoned before 
them to give evidence touching on the matters under investigation before 
them under the said commission, and to produce to the said commission all 
books, papers or documents in any way relating to the matters under in
vestigation by the said commission, and the plaintiffs have refused to 
attend for the purpose of giving evidence.

II. (b). The Commissioner* have intimated that it is their intention 
to issue an order to commit the plaintiffs in the case of their refusing to 
attend to give evidence in pursuance of the order of the commission, and 
the Commissioner* have further intimated that they will enforce any 
such order by commitment.

II. (c). The Government of the PVovince of Manitoba, through its 
Attorney-Genera I, ami through counsel representing it. has notified the 
plaintiffs that it is its intention to bring an action against the plaintiffs, 
claiming to be entitled to a refund of a very large sum of money alleged 
to have been improperly and illegally paid over by the Government of 
the Province of Manitoba t > the plaintiffs in connection with the con
tracts for the erection of the said Parliament Ihiilding. also that it is 
the intention of the Government to take criminal action against the plain 
tiffs, in connection with the matters arising out of the said enquiry, 
should the facts np|H*ar to justify such action.

The grounds urged by the learned counsel for the applicants, 
are :—

MAN.

C. A.

Kki i.y &

Matii ms. 
C.J.K.H..

M ....... .. M II,

M M IMIS ' I II. 

Prcndi-rgaet, J.

1st. That the Commissions, and the Empli ries Act. under which they 
purp«»vf to have been issued, are Isitli ultra rircH, and, 2nd. that the com
mission has no power to eoni|M*l plaintiffs to attend and give evidence more 
particularly in view of the Commissioners’ intimation of their intention to 
commit them in case of their refusing to attend, and of the Attorney- 
General's expressed intention to prosecute them in the civil and criminal

It is urgent, being on the eve of long vacation, for the pur
pose of facilitating an appeal, that I should reach a decision at 
once, and for this reason, however important the principles 
raised, I shall forcibly be short in my considerations.

I do not think it necessary to enquire whether the Lieutenant- 
Governor enjoys any prerogative powers in the matter, and, if 
any, to compare them with the prerogative right of the Crown to 
appoint Common Law Commissioners, which could not compel 
the attendance of witnesses. The Lieutenant-Governor has, at 
all events, powers given to him by the B.N.A. Act, and the Mani
toba Act, as Chief Executive Officer, as well as under the In
quiries Act, under which the Commissions purport to have 
issued.
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It is true that the first Commission purports, in express 
terms, to nominate, constitute, and appoint the Commissioners, 
while the Act, which does not contain such words, provides t liât 
only whenever the Lieutenant-Governor deems it necessary to 
cause certain enquiries to be made, lie
may, by the iMimmisai n in the case, confer upon the Commissioners, the 
power of summoning before them any party or witnesses 

But, assuming that the Act does not give the Lieutenant- 
Governor the right of appointment, 1 am of the opinion that he 
has that power as chief executive officer, under the constitutional 
Acts, and it does not seem to me that he is precluded from exer
cising that right by the issuing of a commission, even, if the 
document to indicate the class of matters to which it refers, and 
to confer the special powers required by the commission, pur
ports to be issued under the special Act.

The main point, however, is that the Inquiries Act, although 
not using the word itself, should be held to give the Lieutenant- 
Governor the l ight to also appoint the Commissioners. It, gives 
him, in terms, the right, “by the Commission in the case” to 
confer upon the < 'ommissioners, or persons by whom such en
quiry is to be conducted, the powers of summoning before them 
any party or witnesses, etc., and when such commission, or per
sons, have such powers conferred upon them, 1 take it that by 
the fact they are duly appointed under the Act. Their becom
ing clothed with the powers of Commissioners, makes them Com
missioners, and are thereby appointed as such.

The commission would then seem to me to be in order, 
whether in the view that the appointment was made under a 
constitutional right, and the powers conferred under the special 
Act ; or in the view that b »th the appointment was made and the 
powers conferred under the Act.

As to the constitutionality of the Inquiries Act, inasmuch 
as it purports to give the Commissioners the same power to en
force the attendance of witnesses as is vested in a Court of law in 
civil cases, which comprises the power to commit, 1 must say I 
have very serious doubts in the matter. It is a point in which 
1 regret particularly that the time at my disposal does not allow 
me to dwell at any length. I will only say that after consider-
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ing see. 92 of the H..VA. Act, dealing with the legislative powers man.
of the Province, 1 have come to the conclusion, although after a c. A.
great deal of hesitancy, that sub-section 16 should be held to be ^777 ^
broad enough to bring the Inquiries Act within the powers of Sons
the Legislature. Mathkm.

With respect to the principle that no man can be compelled (' 1 K l$ -
1 Macdonald,

to criminate himself in evidence, the principle is still recognized r. and
in the Canada Evidence Act, as well as in the Manitoba Kvid- .imiV 
nice Act, although in a manner that at the same time makes Macdonald. 

allowance for the exigencies of full and complete judicial en- ivemi.Tgast. m. 
quiry. That is to say, the witness is bound to answer, but the 
statute puts a bar against using such answers to criminate him.
Hut the immunity never extended, that I am aware, to protect
ing the witness against any indirect advantage which might be 
gained against him from the fact of such answers.

With reference to the Parnell cast, where the Commission 
was constituted by special Act, which also named the Commis
sioners, and provided for the details of procedure, this was 
apparently made necessary by the absence of a general Act, 
such as ours.

As to the Attorney-General of Australia v. Pol. Sit;jar Re
fining Co., 11914] A.C. 237. the point decided there seems to 
have been merely that the Commonwealth had no right to en
quire into matters which belonged to the individual states under 
the scheme of their Constitution as to residuary powers, which 
is different in principle from ours. In my opinion, the appli
cation should be refused.

But, as the main point raised is one of public interest, con
cerning the constitutionality of a Public Act, as to which grave 
doubts might well be entertained, there should be no costs.

Applieat ion ref used.
K. Anderson, K.C.. and IV. .1. T. Surahnan, for plaintiffs, 

appellants.
C. P. Wilson, K.C.. and II. T. Symington, for defendants, 

respondents.

Howell, O.J.M.:—A careful reading of eh. 34. R.S.M. and H®wen CJM- 
the prior statutes of which it is a continuation shews that the 
legislature assumed that the Licutenant-Governor-in-Council had
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power to appoint Commissioners to make inquiries concerning 
publie mailers. The original Aet is known as the Publie In
quiries Aid A el, 1873. This slalule law has been in foree in 
Ibis Province in praetieally ils present form for more than forty 
years, and this is the first lime ils power has been questioned in 
legal proceedings.

An Aet of the Province of I'pper and Lower Canada, !l Viet, 
eh. 38, with the title, “An Aet to empower Commissioners for 
inquiring into matters connected with public business to take 
evidence on oath" contains tin- following recital:

Wlicmi* it frequentl\ Imv iiiiv* iknnhhiuv lor tin1 executive government 
to institute itu|iiiries on eerlain nnttteis connected with good government 
of this |irovinee.

The Aet then proceeds to give powers to tin* Commissioners 
praetieally in the terms of tin- Manitoba statute first mentioned. 
It. however, protects witnesses from answering questions which 
tend to criminate them, and this Aet seems to be tin- progenitor 
of all Canadian legislation on this subject. An Aet giving the 
saille powers became by 31 Viet. eh. 38, the law of the Dominion 
of Canada and so continued to be the law until the revision ot) 
the statutes of Canada in 1900, when, for some reason the pro
cedure was changed, and by eh. 104, the statute declares that 
the Uovernor-in-Council may
whenever lie i.ccu.» u t xj.vuii'iit caiihc inquiry to Ik- made into and con
cerning any matter euimeeled with the good government of Canada or the 
conduct of any part of the |nihlic bindnc** thereof.

The Aet then provides that Commissioners may lie 
appointed to hold the enquiry who may summon witnesses and 
compel them to attend, produce and give evidence just as pro
vided in th«‘ Manitoba statute.

Many of tin- provinces in the Dominion, ami perhaps all. had 
statutes similar to the Manitoba statute, but since the Dominion 
legislation of 190(1. some of the Provinces have changed their 
laws and adopted legislation similar to that of the Dominion.

In New Zealand, the (lovernor issues commissions of inquiry 
without any statutory authority but simply because he is the 
chief executive oflicer and a statute there confers power on the 
Commissioners similar to those in the Manitoba statute. The
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IHiwvr to issue commissions without legislative authority is 
ussumed tlivrv. See the language of Chief Justice Stout in 
Jcllicoi v. Hast /</< a, 22 X.Z.L.R., at 343, 350.

In New South Wale* it is also by the legislature taken for 
granted that the (iovernor of the State has power to issue a 
eoiiiinission of enquiry and by the Royal <'oiiimissions Kvidenee 
Avt of 1301, see. 3, power is given to the commissioners to sum 
limn ami examine witnesses and to punish for refusal to give 
evidence.

It is apparent after this brief review of legislation that in 
Canada praetieally ever since the establishment of responsible 
government, and for many years past in Australia ami New Zea 
land, the legislatures have assumed that the (Iovernor or Lieu 
tcnant-dovernor-in-Couneil has power to issue commissions of 
inquiry, ami on this assumption, powers are by statute given to 
the Commissioners to call and enforce tin* attendance of wit
nesses. The Manitoba statute simply provides that upon four 
subjects if commissions are issued the Commissioners shall have 
power to call wit nesses and enforce their attendance. As I read 
the Dominion Act, it does not materially differ from tin* Maui 
t*»ba Act. It provides that upon certain subjects the (iovernor 
•in-Council may issue a commission, and in such cases witnesses 
shall be compelled to attend, but it does not declare that as to 
other matters, commissions of inquiry shall not issue.
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1 see no reason why the dovcrnor-dcneral in Council might 
not issue a commission to inquire as to the number of people in 
Canada who were left-handed, the only trouble would be that 
there would Ik* no power to enforce the attendance of witnesses.

Throughout ('amnia during all the time this legislation was 
the law, a great many very important commissions were issued, 
some extremely prominent and perhaps none more so that tin 
Pacific Scandals Commission, and yet this is the first time where, 
in a Court of justice, the point has n raised that tin- Licu- 
tenant-Governor-in-Couneil has no power to issue a commission 
of empliry.

In New Zealand and Australia, the statutes say that in all 
cases w here commissions are issued, the < ommissioners shall have
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power to enforce the attendance of witnesses and this has led 
to some litigation there.

In New Zealand, there was an Act passed known as The 
Commissions of Enquiry Act, 1908, which is practically in thu 
terms of the recent Canadian statute above referred to, that is 
the statute authorized in direct terms the issue of commissions

Math KBS,

Macdonald, .
.'.and for certain inquiries on certain limited subjects with power to

^'john011 cu*l witnesses. In a certain case of bribery by a judicial officer 
Macdonald. a commission was issued to inquire into the matter, and in some 
Howeii,c.j.m. way the matter came before the Court of Appeal in Cuck v.

AHy.-dim ral, 28 N.Z.L.R. 405. The matter was disposed of so 
far as the statute is concerned, by holding that the subject-mat
ter of the ‘ * ry did not come within those provided for in the
second section of the statute of 1908. On p. 419, this portion of 
the case is disposed of as follows:—

We think, therefore, that the Qovernor-in-C ouncil was not authorized 
by the (oiiimbaious of Enquiry Act to appoint Mr. Justice Siin to make 
these inquiries.

The matter was not. however, disposed of by holding as above 
for it was argued that as the Uovernor-in-Couneil had power 
generally to issue commissions and as see. 15 of the Inquiries 
Act, which was apparently a continuation of their statute first 
above referred to—authorized all commissioners appointed by 
the Clovcrnor-in-Council to compel witnesses to attend and give 
evidence the witnesses were, under this provision, bound to 
attend and give evidence. On this branch of the case the Court 
held that to issue a Royal Commission and under it to invoke the 
general powers of their statute with all its drastic provisions 
of taking evidence and ordering payment of costs, was either 
in violation of 111 Charles !.. eh. 10, which abolished the Court 
of Star Chamber, or it indirectly established a new Court to 
investigate the charge in question and the Court decided against 
the validity of the Commission.

If I have properly grasped the reasons for judgment in that 
case I conclude that if the New Zealand statute had been wider 
and had declared that where a commission of inquiry was issued 
by the Oovernor-in-Council to investigate also a matter of the 
class to which the charge in that ease belonged, there should be

-

9
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power to call and examine witnesses, then, 1 think, the deci
sion would have been the other way. In other words, the 
power given to enforce the attendance of witnesses in all mat
ters where commissions arc issued must be limited to matters 
which would not be contrary to existing law unless the statute 
in direct terms authorizes it.

The statute of New South Wales came up for judicial inter
pretation before the High Court of Australia by way of appeal 
from the state Court, in the case of Clough v. Leahy, 2 Common
wealth L IL D1Î), wherein the law as to Royal Commissions is 
fully discussed.

In considering Australian cases it is well to keep in view 
the wide difference between the constitutional laws of Australia 
and of Canada. Apparently the Federal Government has no 
more powers in the former than the Federal Government of the 
United States. It is also well to keep in view section 71 of the 
Australian Constitutional Act whereby it is declared that the 
judicial power of the Commonwealth shall be vested in Federal 
Courts similar to art. 3, sec. 1. of the United States constitution; 
ipiite different from and more restrictive than sec. 101 of the 
B.X.A. Act. We are not troubled either in the Provinces or in 
the Dominion by the constitutional restrictions which became 
the subject of discussion in Hubert son v. Baldwin, 105 U.S. 
275.

In the Australian case above referred to the Chief Justice, at 
p. 153, states as follows:—

It lms liven tli«- practice in New South Wales, and I believe in most, if 
not all, parts of the Jtritish Dominions for many years, for the Crown 
from time to time to appoint Commisse mers to make inquiry. . . .

The case practically decides that the Crown may. like an 
individual, make inquiries, and can do so by appointing per
sons by Letters Patent, charged with the duty of inquiring, of 
course these parties so appointed have no power to take evid
ence on oath unless some statute gives that power, and. of 
course, the persons so appointed must act lawfully. The Gover- 
nor-in-Couneil cannot even by Letters Patent empower Com
missioner* to act contrary to law. The learned Chief Justice, 
towards the end of the case, uses this language;—
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It in not nvcvshan to consider whether the statute enlarges the Gov
ernor*# power to issue such conimissions. If the view 1 have expressed is 
a e inert one there is no need to enlarge it.

lu 1902, and by in 1912, the Parliament of the
Commonwealth of Australia passed an Inquiry Act on the* lines 
of the present Canadian statute above referred to. It empowers 

MAthoNALn, the Governor-General, by Letters Patent, to issue eommissions 
< i!t 11 r!iii to make inquiry into and report upon any matter specified in the Letters 

■fou\ Patent and which relates to or is connected with the peace, order and 
Maviionalo. good government of the Commonwealth or any public purpose or any 
Howeii c j m lmw<‘r the Commonwealth.

It is to be observed that the Act provides that the legisla
tion shall not in any way limit or prejudice the power of the 
King or the Governor-General to issue any commission of in
quiry. The statute gives wide and drastic powers to compel the 
attendance of witnesses, and for production of documents, and 
for the giving of evidence, and penalties may thereunder be im
posed to the extent of £500.

A commission was issued by Letters Patent appointing cer
tain gentlemen to inquire into ami report upon the sugar in
dustry in Australia, and more particularly in reference to—(a) 
grow el’s of sugar cane and beet; (b) manufacturers of raw and 
refined sugar ; (c) workers employed in the sugar industry ; 
(d) purchasers and consumers of sugar; (e) costs, profits, wages 
and prices; (f) the trade and commerce in sugar with other 
countries; (g) the operation of the existing laws of the Com
monwealth affecting the sugar industry ; and (h) any Common
wealth legislation relating to the sugar industry which the Com
mission thinks expedient.

Under this commission certain questions were t- to
the Colonial Sugar Refining Co. and its officers, which com
pany was incorporated under the laws of the State of New 
South Wales, and the company carried on its business there and 
in other States of the Commonwealth and in foreign parts. The 
company and its officers refused to answer a large number of 
the questions and an action was begun by them against the Com
missioners and the Attorney-General to restrain the proceed
ings. The case was heard in appeal in the High Court of Aus
tralia and is reported as The Colonial v. Atty.-Gcnl., 15 Com.
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L.K. 182. The Court being divided, the ease was referred to 
the Privy Council, and is reported as Atty.-Cinl. v. Colonial,
111114] A.C. 237.

1 approach the consideration of this case with hesitation be
ta use the decision of Lord Haldane has been a subject of adverse 
criticism in law journals in both Kyglnnd and Canada.

By the Australian Constitutional Act, all legislative power 
as to peace, order and good government of the people remains 
in the several federated states unless by direct terms it is vested Macdonald. 

in the Commonwealth. Sec. 51 of the Act vests in the Common- Howeii. c.j.ii. 

wealth power to make laws for the peace, order and good gov
ernment of the Commonwealth with respect to thirty-six specific 
subjects enumerated in detail ; three other subjects arc added 
which need not be considered here. There is a further provision 
in the constitution that it may be amended giving thereby wider 
powers to the Commonwealth, the procedure for this purpose is 
provided in section 128 and requires the assent of electors, the 
preliminary steps for which must originate in the Federal Par
liament by an Act duly passed as therein provided.

Sub-sec. 39 of sec. 51 extends the right to legislate as to 
peace, order and good government to
niHttcrM incidental t«* tin* execution of any power vested liy this constitu
tion in the Parliament or in either House thereof or in the government of 
the Commonwealth.

It is well to keep all this legislation in view for the proper 
consideration of the last-mentioned case.

All the Judges in the High Court of Australia held that 
the Commissions Act was within the powers of the Parliament, 
but the Chief Justice and Judge Barton held that the powers 
conferred by the Act did not authorize the Commissioners to 
compel the attendance of witnesses to give evidence on matters, 
information as to which is relevant only to amendments
to the constitution under sec. 128, and it was held by them that 
therefore a large proportion of the proposed questions, and pro
duction was beyond the powers of the Commission. I conclude 
from the judgments that, if by the constitution, parliament 
could have legislated oil the subject without the aid of sec. 128, 
the case would have been differently decided. It seems clear
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that, by the constitution, Parliament has only the powers given 
by sec. 51, and the “matters incidental” referred to in sub-see. 
39 arc those incidental to the specific matters enumerated in the 
preceding sub-sees, and not to powers which parliament might 
thereafter acquire under sec. 128. The states under sec. 107 had 
the absolute right over the liberty of the subject in all respects 
except as granted by sec. 51 and the Federal Parliament had no 
power to take away that right by compelling witnesses under 
heavy penalty to give evidence against their will upon subjects 
which might some day by the consent of the people be brought 

federal power. The other two Judges held that all the 
questions should be answered.

Lord Haldane gave the judgment in the Privy Council. Oil 
p. 255, he states:—

It Ik. of c.iurHo, true, that under the section the Commonwealth Par
liament may legislate about certain forms of trade, about bounties and 
statistics, and trading corporations. Such legislation might possibly take 
the shape of statutes requiring and compelling the giving of information 
nlmut these subjects specifically. But this is not what the Royal Com
missions Acts purport to do. Their scope is not restricted to any par
ticular subject of legislation or inquiry, and no legislation has actually 
been passed dealing with specific subjects such as those to which their 
Lordships have referred as matters to which legislation might have been 
directed giving sanction to some of the inquiries which the Royal Com
missioners are now making. And the field of the Royal Commissions Acts 
—which are to apply to any Royal Commission, whether issued under 
statutory authority or under the common law powers of the Crown—goes 
far lieyond any of the first thirty-six of the classes of subjects enumerated 
in the section.

lie then proceeds to decide with the Chief Justice and Bar
ton. J., that there was no power to make inquiries under oath 
as to rs relating to some future powers which might be
got by the Federal Parliament by an amendment of the Constitu
tion under sec. 128, and he adds.

No such power of changing the Constitution, ami thereby bringing new 
subjects within the legislative authority of the Commonwealth Parliament, 
has been actually exercised, and until it has been it cannot be prayed in 
aid. ... It is clear that any change in the existing distribution of 
powers has been safeguarded in such a fashion that on a point such ns 
that before the Hoard of Commonwealth. Parliament could not legislate 
so as to alter that distribution merely of its own motion.

Again in p. 257, IIis Lordship states:—

7
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Ami until tin* Commonwealth parliament has entrusted a Royal Com
mission with the statutory duty to inquire into a specific subject, legis
lation as to which has been by the Federal Constitution of Australia 
assigned to the Commonwealth Parliament, that parliament cannot confer 
such powers as the Acta in question contain on the footing that they are 
incidental to inquiries which it may some day direct. Having arrived at 
this conclusion, their Lordships do not think that the Royal Commissions 
Acts, in the form in which they stand, could, without an amendment of 
the Constitution, be brought within the powers of the Commonwealth 
Legislature. . . . Without redrafting the Royal Commissions Acts and 
altering them into u measure with a different purpose, it is, in their 
Lordships* opinion, impossible to use them as a justification for the steps 
which the Royal Commission on the Sugar Industry contemplates in order 
to make its inquiry effective.

This language has been the subject of keen controversy. The 
Chief Justice and Barton, J., held that the objectionable ques
tions should not be answered because there was no power to pass 
the statute in such wide and inclusive language, but they held 
that it must be read in a very limited way so as to exclude the 
objectionable questions, and by so construing and limiting the 
statute they held it within the power of the Federal Parliament. 
After giving the judgment of the Lord Chancellor anxious con
sideration. I construe it to be simply a declaration that the stat
ute. read in its ordinary and clear language, while in some 
respects within legislative power, yet in chief and mainly giv
ing rights far beyond the legislative power was ultra vins. It 
was strongly urged that the case decided that to make such legis
lation good, the Act must in specific language set forth the sub
ject upon which the Commissioners may enforce the attendance 
of witnesses.

If this is the true construction of the case then the Canadian 
as well as the Manitoba statute is ultra vires. I think the case 
is not an authority to support that proposition.

It was also urged that the Manitoba statute did not in direct 
language give power to issue commissions of inquiry. The stat
ute of Upper and Lower Canada above referred to, the statute 
of Canada, 31 Viet. eh. 38, the statutes of the various provinces 
including Manitoba, the statutes of New Zealand, of New South 
Wales and the Australian statute of 1902, all assume that the 
Govemor-in-Council has this right and legislate on that assump
tion. Chief Justice Stout, before-mentioned, assumed the power
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to exist, and finally the Chief .Justice of Australia, the head of 
that distinguished Australian Court, held that the Governor-in- 
Council had a right to inquire into matters of public interest 
like a private individual if he chose. The method taken is to 
issue letters patent in the King's name to certain Commissioners 
to make inquiries and this is commonly called a Royal Com
mission. Colonial governments and legislatures have assumed 
that this power existed and have on this assumption acted and 
legislated, ami 1 can see no reason why they should not so assume. 
I think there is such power, but if not. then the legislature, by 
assuming that the power existed and by giving power to the 
appointees, by necessary implication, authorized the issue of 
such < 'ommissions.

To me it is clear that the four matters referred to in the 
Manitoba statute are all within the legislative competence of 
this Legislature and to investigate the transactions of the Gov
ernment and its officials and tin- contractors connected with the 
erection of the Legislative clearly come within the
first two rs mentioned in the statute.

It was urged in the argument that the Commissioners were 
not empowered to and should lie restrained from making a re
port and finding of fact. If they do, I do not see what harm it 
can do to anyone. Commissioners arc appointed to en
quiries for the benefit of the executive. Take the case of ordin
ary Royal Commissions without power to call witnesses, arc 
they to take down questions and answers given by those who 
are willing to give information and simply return this to tho 
executive? Are they to make inquiry and then not tell what 
they have found out as the result of the inquiry ? They make 
an inquiry to find facts, to find the conditions of matters, and 
having informed themselves, they hand over this information. 
Without a report it seems to me their work would be incomplete.

Objection is taken that the inquiry is usurping matters re
served for the Courts and this point has been discussed in 
Australian cases. It is sufficient to point out that legislation as 
to property and civil rights are within the legislative control 
of the provinces and our Courts arc not given the exclusive

7
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rights which arc given to the Commonwealth Courts above com
mented on.

The fair and reasonable meaning to be given to the statute, 
to my mind, empowers the Commissioners to procure evidence, 
both written and verbal, and therefore they can compel wit
nesses to give evidence and to produce documents. The words 
“to compel them to give evidence,” following words giving them 
power to order production of documents is simply to compel tint 
party called to give evidence written or verbal or both.

This ease has been argued on both sides with great skill, and 
counsel have given much assistance in this matter.

The appeal is dismissed with costs and the action is dismissed 
with costs.

Richards, J.A., dissented.

Pkrmi:, J.A.: For the reasons more fully set forth in the 
judgments of the Chief Justice and Mr. Justice Cameron, I 
agree in the conclusion that the Lieutcnant-t jovcrnor-in-( 'ouncil 
has power to issue a commission for the purpose of investigating 
matters of purely provincial character, that is to say, matters 
which fall strictly within one of the classes of subjects assigned 
exclusively to a provincial legislature. The Act respecting Com
missioners to make Inquiries concerning Public Matters, R.S.M., 
1913, eh. 34, assumes that the Lieutenant-Governor-in-Council 
possesses the power to issue commissions of inquiry, a power 
which by itself would not entitle the Commissioners or persons 
named to compel the attendance of witnesses or to administer 
oaths. The Act was passed for the purpose of augmenting the 
powers of the executive in these and other respects. If the 
Lieutenant-Governor-in-Council does not possess the power to 
issue such a commission the Act is wholly meaningless. The 
legislature of the Province could, if necessary, confer that power, 
and where it declares that, “Whenever the Lieutenant-Governor- 
in-Council deems it expedient to cause inquiry,” etc., he “may 
by the commission in the case confer upon the Commissioners” 
power of summoning witnesses, etc., it must be taken that the 
necessary power was ' to be conferred upon him, if it
was not already possessed by him. There are many instances
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to be found where statutes have been held to grant extensive 
powers by implication. See /»’. v. Greene, 21 L.J.M.C. 137 ; Cullen 
v. Trimble, L.K. 7 tj.ll. 41U, 41 L.J.M.C. 132; Ex p. Martin, 4 
Q.B.D. 212, 491 ; Maxwell on Statutes, 5th ed., 575-581.

The Act, R.S.M., eh. 34, carefully coniines the powers granted 
in respect of commissions to the four following subjects : (1) 
any matter connected with the good government of the Pro
vince; (2) the conduct of any part of the public business there
of ; (3) tlie conduct of any institution therein receiving pro
vincial aid ; and (4), the administration of justice therein. All 
of these are purely provincial matters. The investigation pur
porting to be a ized by the Commission attacked in the 
present case comes under either (1) or (2) of the above sub
jects, in some respects it may come under either of them. At 
all events the investigation is intended to deal with matters 
which are strictly within the legislative powers of the Province.

It was strongly argued that the recent decision of the Privy 
Council in A.-C. for Australia v. Colonial Sugar liefining Co., 
11914] A.C. 237, was a conclusive authority supporting the 
plaintiffs’ contention in the present case. Lord Haldane in 
giving judgment in the Australian ease has pointed out the wide 
difference that exist? between the power to make laws conferred 
upon the parliament of the Commonwealth and that possessed 
by the parliament of Canada. The former obtained its powers 
by transfer from the federating Colonies. It received power 
to make laws for the peace, order and good government of the 
( Commonwealth.

But this power (he sn.vs), is not conferred in general terms. It is. 
unlike the corresponding power conferred hv see. 91 of the Canadian Con
stitution Act of 1807. restricted by the words which immediately follow 
it. These words are “with res]tect to.” and then follows a list of enum
erated specific subjects.

The Australian Royal Commissions Acts, however, purported 
to empower the Governor-General to issue commissions to per
sons authorizing them to make inquiry into and report upon any 
matter specified in the letters patent,
and which relates to or is connected with the pence, order and good govern
ment of the Commonwealth, or any public purpose or any power of the 
Commonwealth.

4
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Power was given to summon witnesses, to administer oaths, to 
compel the attendance of witnesses and the giving of evidence, 
and to impose fine or imprisonment in cases of disobedience or 
contempt. It was held that none of the subjects of legislation,, 
enumerated as those assigned to the Commonwealth Parliament, 
related to
Unit general control over the liberty of the subject which must be shewn 
to he transferred from the individual states if it is to In- rvyimlvil as 
vested ill the Commonwealth.

The Royal Commissions Acts, it was pointed out. were not 
restricted to any particular subject of legislation or inquiry 
and there was no legislation which might give sanction to the 

‘ries that were being made by the Commission referred to 
in the case. The Acts were therefore held to Ik* ultra vins in 
so far as they purported to c a Royal Commission to com
pel answers generally to questions, or to order the (ftodiiction 
of documents or otherwise enforce by the members
of the public with its requisition. The decision rested upon the 
ground, as I understand it. that the Acts were too wide and pur
ported to authorize inquiries w hich included rs over which 
the jurisdiction of the Commonwealth Parliament did not ex
tend. and to give powers which were not within the scope of its 
constitutional authority to confer.

The commission in the present suit is issued by the Lieu- 
tenant-Governor-in-Couneil of a province of the Dominion with 
the additional powers conferred by a statute passed by the legis
lature of the province. Within its own field of legislation the 
Province is supreme: //v. Tin Queen, 9 App. Cas. 117. 
132. Comprised in that field we find the following amongst 
other subjects :—

(13) Property and civil rights in the province; (14) The 
ation of justice in the province, including the constitu

tion. maintenance and organization of Provincial Courts, both 
of civil and criminal jurisdiction, and including procedure in 
civil matters in those Courts; ( 1f>) The imposition of punish
ment. by fine, penalty or imprisonment, for enforcing any law 
of the province made in relation to any matter coming within 
any of the classes of subjects enumerated in this section ; (16).
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Generally, oil niutterti of a merely local or private nature in the 
province.

No. LI confers upon the Province, in the exercise of provin
cial powers, control over the liberty of the subject. No. 14 
places the administration of justice and all the machinery of 
the civil t'oiirts within the control of the province. By No. 15 
the provincial legislature may impose fine or imprisonment for 
disobedience of a laxv enacted by that body. No. Hi has been 
interpreted by the Privy Council as follows :

lu hcc. 112. Xu. hi, ii|i|M'Rrn to them (their |>ir<l»hi|i»i u have the «aim* 
"Hire wliivh Hie general enactment with rci«|iect tu matters concerning the 
peace, order and good government of ( anada. so far as supplementary of 
the enumerated suhjecta, fulfils in see. ill. It assigns to the provincial 
legislature all matters in a provincial sense, local or private, which hate 
lieen omitted from tin* preceding enumeration : IIIfi. #;# m. for tint. v. ttty. 

for bom. 11Him | A.e. :t4H.

Under*thc above clauses a provincial legislature possesses 
the very powers which Lord Haldane shewed to be lacking in the 
Commonwealth Parliament. The Act in question in the present 
case. It.S.M.. eh. -14, carefully confines the investigations auth
orized by it to provincial matters. In my opinion, the Privy 
Council decision relied upon by the plaintiffs is not applicable 
to the present case.

It is true that difficulties may arise during the taking of 
evidence, as to whether questions that may he asked, do or do not 
exceed the scope of the investigation, but the mere apprehension 
that such questions may arise, or that a proper ruling may not 
be given when"they do arise, is not a ground for restraining the 
inquiry. We must assume that the Commissioners will conduct 
the inquiry strictly within their powers.

I think the power to report is necessarily implied from the 
words used in see. I of eh. 114. It would he useless to inquire 
or to investigate unless the Commissioners made known the 
result. I think the appeal should be dismissed.

Cameron, J.A.:—This action is brought by the plaintiffs 
against the Hon. Thomas Graham Mathers, the Hon. Daniel A. 
Macdonald and the Hon. Sir Hugh J. Macdonald, who are named 
as Commissioners in the commission issued pursuant to Order
ing 'mined, dated April 19. 1915, which was supplemented by
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the further Ordcr-in-('ouneil, dated June 23. 1915, all of which 
are set forth in the statement of claim. The Attorney-General 
is also a defendant in the action. The Commissioners wero 
directed to make inquiries into certain matters relating to the 
erection of the new Parliament Buildings by the Government 
of this province for the const ruction of which the plaintiffs were 
the contractors. It is asked by the statement of claim that the 
Ordcrs-in-t 'ouneil and the commission be declared ultra vires 
and void, that, if they are intra vins, it be declared that the 
Commissioners are not authorized to compel the giving of evid
ence or the production of documents, and that the plaintiffs 
should not he required to attend and give evidence or produce 
their books and papers. It is further asked that an injunction 
lie granted restraining the defendants from further proceeding 
under the commission and from compelling the plaintiffs to 
attend to give evidence or produce their books or from making 
any order of commitment for refusal to attend.

The Commissioners, in their defence, admit the allegations 
• in the statement of claim setting forth the <>rdcra-in-<'ouneil, the 

commission, the assembling and sittings of the Commissioners 
pursuant thereto and those allegations stating that the Com
missioners have directed the plaintiffs to appear to give evid
ence ami produce their books and papers which the plaintiffs 
have refused to do. that the Commissioners have intimated their 
intention to issue an order to commit the plaintiffs in the event 
of their refusal so to attend, and that it is the intention of the 
Attorney-General of the Province to bring an action against the 
plaintiffs for a return of a large amount of money alleged to 
have been illegally and improperly paid over to them and to 
take criminal action against the plaintiffs with reference to 
matters arising out of the inquiry held by the Commissioners 
should the facts appear to justify same.

By consent the motion for judgment was heard on the plead
ings before Mr. Justice Prendergast. who dismissed it. On this 
appeal, by consent, further material on behalf of the plaintiffs 
was allowed to be used. This additional material refers to pro
ceedings before the Commissioners and now forms part of the 
record.
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The first <|UvHtion rained is as to the authority and jurisdic- 
tion of the législature of this province to pans the Act, eh. 34, 
K.S.M., an Act respecting Commissioners to make Inquiries 
Concerning Publie Mattel's. This has been in force in this pro
vince since 1K73, it having been originally passed us 36 Viet. eh. 
21. In its terms it is strictly confined to this province. As to 
the power of the legislature so to enact it seems to me beyond 
doubt. Amongst the numerous decisions dealing with the powers 
of tin- Provincial Legislatures under sec. 92 of the B.N.A. Act,
I refer to lloriqi v. Tin Queen, 9 App. t'as. 117. particularly 
at i>. 132.

Wlim llir It.N X. .\« l niiulvil tliai llivri' should In- a Icgiwlaturv fur 
Ontario, ami that it- lcgi»lativc imwiiilily should have exclusive authority 
to niahi' laws for tin* province ami for provinvial purpose* in relation to 
the matter* enumerated in *ec. trj. it conferred |H>wer* not in any sense 
to In- exercised Iix delegation from, or a* agent* of. the Imperial l‘urliameiit. 
hut authority a- plenary and a* ample within the limit* pre*crihcil by 
*ir. !*- a* the Imperial l,arliameiit in the plenitude of it* power* pos 
se**ei| and could lN-*toxv. Within these limit* of subject* and area, the 
local legislature i* supreme.

This luminous statement has stood for more than thirty years 
as an authoritative definition of the powers of our local legis
latures. It has lieen amplified by other decisions of the Privy 
Council, such as that in Tin Liquidators of tin Murilinn Honk 
v. Kecfiver-iSentrai, |IH92| A.<\ 437. I regard the matters set 
forth in chapter 34 as amongst those over which the legislature 
is supreme. That the statute is general in form is. to my mind, 
no objection to it. That it docs not make or authorize such 
inquiries incidental only to future legislation is, I think, im
material. The Imperial Parliament could pass such legislation, 
and if that be so there can be no doubt of the authority of the 
provincial assembly, legislating within its ambit of powers.

The decision of tin- Judicial ( oinniittoe in .1. (!. \. Colonial 
Suqnr Co., |1914| A.C. 237, was cited to us. In my reading of 
that case it was made to depend on peculiar provisions of tho 
Australian constitution, different from what are to In- fourni in 
our constituent Act. It was held that the Australian Federal 
(lovernment received only those powers that wen» expressly 
delegated to it by the several stall's, which retained those not so
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delegated. Consequently thv rights and remedies given by tin* 
Koval Commission Act then in question, not having been ceded 
by the states, could not be exercised by the Commonwealth (lov- 
ernment. This differentiates the Australian system from our 
own, which is thus set forth by Lord Watson in the Mûrit inn 
Hunk case, p. 441.

The object of the Act was neither to weld the province* into one, nor 
to Miibordinute provineiiil government* to a central authority, lait to 
create a federal government in which tlic\ alintild all lie represents, en 
trusted with the exelu*iv«* administration of affairs in which they had a 
common interest, each province retaining its independence ami autonomy.
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Hut in so far as regard* those matters which l»y sec. !»*J. are specially 
reserved for provincial legislation, the legislature of each province con 
tiniie* to he free from the control of the Dominion and a* supreme as it 
was before the passing of the Act.

It was further argued.that the statute, eh. 34. R.S.M., does 
not in its terms authorize the Ordcrs-in-Couucil or the commis
sion in question. I confess I can see no great difficulty on this 
point. The matters involved were and are transactions relating 
to the eonstruetion of a provincial public building * purely a 
local and provincial undertaking. I would read the words in 
the Act “any matter connected with the good government of 
this province” in no restricted sense. “Good government ” is 
intended to be a term of wide meaning, and is used in tlx- IV.YA. 
Act itself. To my mind, it involves and connotes the ideas of 
public welfare, of public business and of public purpose. And 
where charges are made that the provincial moneys have been 
wrongfully expended in connection with the construction of a 
provincial public building, it seems to me clear that they affect 
the public welfare, and good government of the Province, and 
are properly the subject-matter of investigation under the Act. 
Moreover, such moneys must have been expended by the pro
vincial government through its proper departments and thereby 
the transactions in question were part of the public business of 
the Province. I entertain no doubt that the Ordors-in-t'ouneil 
are properly founded and the commission also. We must give 
this Act, which must be deemed to be remedial in its character, 
such a fair, large and liberal construction and interpretation as 
will best insure the attainment of its object in accordance with
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the rule of eoiiHtruet ion laid down in our luterpi*etation A et 
(sec. 13, eh. K).'». R.S.M.).

The Lieutenant-Governor of this province is ou the same 
footing as to prerogative and power as the Lieutenant-Gover
nors of the other provinces : Lefroy on Legislative Power in 
<'amnia. 104. That is evidently the meaning of see. 2 of the 
Manitoba Act when applied to the office of Lieutenant-Governor. 
Sees. 04 and (w of the B.X.A. Act refer, when taken together, 
to all the provinces originally entering confederation. There 
is no reason that I can see for drawing or attempting to draw 
any distinction between the authority of the Lieutenant-Gover
nor of this Province and those of the others. That power is ex
pressly declared in The Executive Government Act. eh. 67, 
R.S.M., so far as the Legislature of Manitoba can enact.

A Lieutenant-Governor, when appointed, it a- muvli the representative 
of Her Majenty f i all purposes of provincial government a* the Governor- 
General himself is for all the pitr|Mises of Dominion government : Lord 
Watson in Murilini' Hunt\. Itrrrirvr-Urnrral. unpin, p. 44.1.

The right of the Grown to appoint <‘ommissioners to make 
inquiries has been long established. It was the lack of power 
on the part of the I ‘ommissioners to enforce attendance of wit
nesses and to compel them to give evidence that required sup
plementin'- by legislation. This appears fronr the title of the 
first Canadian Act. eh. 38. il Viet. Statutes of Canada. An Act 
to empower Commissioners for inquiring into matters connected 
with the public business, to take evidence on oath.

This subject is dealt with at length by Griffith. L.#l. in Clnuf/h 
v. Lnthfi, 2 Com. L.R IÔ3. in his judgment on appeal from the 
Full Court of New South Wales, lie refers to the Dolly's Brae 
Commission in Ireland, and to the Sheffield Commission in con
nection with which a special Act of Parliament was passed com
pelling the attendance of witnesses and protecting those who 
gave evidence from civil and criminal consequences.

In Clough v. I.mln/, the statute dealt with, given in the re
port at p. 140. indicates a recognition of the pre-existence of the 
power of the executive to appoint Commissioners. The statute 
referred to in the Sluffithl ease. eh. H. 30-31 Viet, indicates pre
cisely the same thing.

It is true that the Act does not contain specific words nuth-
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orizing the Lieuteuant-Uovcrnor-in-f ouncil to appoint (*0111110#- 
sioners. lint the Act is entitled, An A et respecting Commis
sioners to make Inquiries Concerning Public Matters. And 
when the Act itself says

The Lieutenant -(.«overnor may, by the fomniia*iun in the ea*e. confer 
ii|niii the eummiaaioneiH or periHiiia by whom hucIi in«|iiiry in to In- eon 
iliicted. the |iowi-r of niimiiioniug before tin-in any party or witne*#. etc..

the existence of power to appoint is elearly presupposed and 
implied.

That the investigations of the Commissioners may. in their 
ramifications, involve matters not within the provincial jurisdic
tion cannot surely have the effect of invalidating the <)rders-in- 
('ouncil or the commission. The object of the commission is 
plainly not to displace the ordinary tribunals but to secure in
formation in the public interest. It is auxiliary to, and not in 
licit of, the Courts of justice.

It is objected that the Act gives no power to authorize the 
Commissioners to make a report. But the Act speaks of the 
L‘eutenant-Governor-in-< 'ouneil deeming it expedient “to cause 
all inquiry to lie made" and of their “full investigation of the 
matters into which they are appointed to examine," and these 
expressions infer conclusions from, as well as listening to and 
perusing, the evidence, and such conclusions may certainly be 
asked for from, and submitted by. the Commissioners. Kvcn 
on the hypothesis that the power to ask the Commissioners to 
report is not implied in the Act. it seems to me there is nothing 
whatever to prevent the Lieuteiiant-(lovernor-in-( 'ouncil re
questing the Commissioners to do so.

A full investigation in complicated matters involving a con
flict of evidence where the Commissioners have heard many wit
nesses testifying in person, would certainly be unsatisfactory 
and incomplete without an expression of their conclusions.

It is the fact that civil proceedings have been taken and are 
now pending against these plaintiffs by the Attorney-General 
for the recovery of the sums mentioned in the Ordcr-in-Council. 
And it may be that ultimately criminal proceedings will be 
instituted. But neither the fact nor the possibility can have the 
effect of invalidating the Orders-in-Council or the commission
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here in question. The iinpoHition of punishment, by tine, pen
alty or inijU'iHoiunent for enforcing any law of the province 
passed within its jurisdiction is specifically given to the pro
vince by see. 15 of see. 92 of the B.N.A. Act. As a result, 1 think 
the powers given by the Act to summon witnesses and to require 
them to give evidence ami to produce documents are beyond 
question, and are, as declared by eh. 34, the same as those of a 
Court of law in civil east's. The words “to compel them to give 
evidence" are evidently intended to include the production of 
documents, which is one way, and an effective way, of giving 
evidence. To withhold these powers from the Commissioners 
would, or might, have the effect of rendering the Act nugatory. 
We must give the words used a fair, large and liberal, not a nar
re v, construction. I refer to Maxwell on Statutes, 5th ed.. at 
pp. 57<i et seq. and authorities there quoted. It is to be strongly 
presumed that the powers given will be exercised with discre
tion and with due regard for the rights of all parties interested.

It does appear to me clear there is much to favour the con
tention that this is not a case for exercising the discretionary 
right to grant an injunction. If the Act in question, or the 
Ordcrs-in Council, arc invalid then a declaration to that effect 
puts an end to the matter. If. however, they arc valid and the 
only questions in dispute are as to the right of the Commis
sioners to summon witnesses, compel their attendance and im
pose penalties for non-attendance or refusal to answer, then the 
occasion for action has not yet arisen. Vpon the execution of 
an order or warrant for committal, the occasion would arise 
and there would lie opportunity to test the validity of the pro
ceedings. Here the plaintiffs have not been subpoenaed and no 
questions of any kind have been addressed to them. The position 
is different from that in the Ailornetpdeneral v. ('olottial Suijar 
('it. case. There is no necessity, however, for dealing further w ith 
I his point. In my opinion the appeal must he dismissed.

Appeal dismissed.
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LEAMY v THE KING.

Exchu/ucr Court of Canada, I inlet U. ./. January 5, 1015.
1. Pl'M.IC LA X US I § I A—8)—(iKANT OF—HkI) OK N AVHiAIII.F HIV Fit—I'm.F

lu a grunt of part of the public domain from the t town to a sub 
ject the IhmI of a navigable river will not puss unless an intention to 
convey the same is expressed in clear and unambiguous terms in tli •

| .1 tty.-Uvn. H.C. x. Mty.tlrn. Can.. 15 D.L.II. 308, | 1914 | A.t . I till ; 
Atly.-ticn, (Jar. v. Scott, 34 t an. S.V.ll. 1115, and Uuclarcn I tty. 
tic. Vue., | 10141 A.t . 258. 15 D.L.K. 855. referred t >.|

Pktition of right Necking a declaration of title in certain 
lands covered by water, being part of the bed of the (iatineau 
river in the Province of Quebec.

II. A y Un, K.C., for suppliants.
F. II. Chrysler, K.C., for respondent.

Avdkttk, J. :—The suppliants brought their petition of right 
to have it declared, iultr alia, that they are vested as proprietors 
with all of those portions of the bed of the (iatineau river, with
in the boundary lines of lots 2 and •» in the 5th range of the 
township of Hull. Province of Quebec, within the ambit of the 
Crown Grant of January '1. 1806. whereby the township of 
Hull is created and a number of lots thereof are given in sever
alty to the. parties in the said grant mentioned, and more especi
ally to Philemon Wright, senior, their original aah nr, under 
whom they claim.

The suppliants further seek to have it declared that thex are 
proprietors and owners of the sand and sand-bars on that por
tion of the river, and furthermore they ask that the respondent 
be ordered to remove the piers, works, booms and logs in the 
said river, and that a sum of $500 per year be paid them for the 
use of the bed of the river in the past since the respondent so 
took possession of part of that portion of the river by the erec
tion of piers or otherwise, and that possession of the bed of the 
river be given them.

For the purposes of this ease, it is, at the outset, found that 
the suppliants herein, by the divers mesne assignments and the 
evidence of record, have all the right, title and interest in the 
lots in question as those possessed by their original auteur Phile
mon Wright, senior, under the Crown grant in question.
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It is ftilthvr found that the Gatineau river, a river of con- 
Kidvrablv size, at thv point in question, is navigable and flottable 
en trains ou radeaar, as practically conceded at trial by sup
pliants' counsel. Indeed, the river Gatineau, from its mouth, 
on the northern bank of the Ottawa river, is navigable and so 
ftottabh for a distance of about four miles, up to Ironsides, the 
head of navigation. Within these four miles there is a draw
bridge across the river, at about J to \ a mile from the mouth of 
the river. The bed of the rivei claimed herein is about } of a 
mile higher up from the drawbridge ami extends to almost the 
< MM?, bridge, as more particularly shewn on plan ex. No. 5.. 
Moreover, from Ironsides down to the mouth of the river Gat
ineau. the vcsncIn navigating the same have access to tin1 Ottawa 
river which is also navigable and thereby allows of such vessels 
to travel, for trade ami commerce, from Ironsides to Montreal 
ami (Quebec, etc. For a number of years a lumbering firm, 
carrying on a large business there was shipping lumber in barges 
75 by 100 ft. long and IK ft. beam, carrying from dOO.OOO to 
: lût 1.0(H) ft. of lumber, b.ni.. which were towed down to Mon
treal and Quels-c. Wafts (trains #/ rath aux), of 24 ft. vide by 
72 ft. long and 3tt inches deep were also, during a number of 
years, taken from Ironsides to the mouth of the river Gatineau. 
All of this goes to shew that the river, at the place in question, 
is obviously navigable.

The Crown grant of the land in question to Philemon Wright 
is made out of s/m ial grace, ci rtain knowledge and nun motion. 
end in free and common soccage
iipmi tin- term* ami condition*, end *iibject to the provision*, limitations,
n strict ion* ami reservations preacrilied by the statute in wuch esse made
and provided, ami by our Itoyal Instruction* in thi* behalf.

and the grant is absolutely silent as to any right on navigable
rivers.

Ilow should such a Crown grant be construed ami inter
preted f The trite maxim and rule of law for our guidance in 
such a construction is well ami clearly defined and laid down in 
Chittys Prerogative» of tin Crown, p. 391-2. in the following 
words :—

In ordinary ease* between wiihject and subject, the principle i*. that the
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Hi mit -‘lia II lie c.mstrued. if tin- meaning he doubtful, most st rough against 
tlir grantor, who in presumed to une the most cautious words for hi* own 
advantage and security.—But in the case of the King, whose grants chiefly 
How from his royal Inanity and grace, the rule is otherwise; and t rown 
grant- have at all times lieen runs t runt must furouruhly fur tin Kinij. 
where a fair douht exists as to the real meaning of the instrument . . . 
Because general words in the King's grant never extend to a grant of 
things which belong to the King by virtue of his prerogative, for such 
ought to be expressly mentioned. In other words, if under a general name 
a grant comprehends things of a royal and of a base nature, the base only 
-hall pass.

Approaching the construction of the grant in question in 
this ease with the help of the rule above laid down, it must he 
found that in the absence of a special grant, especially expressed 
and clearly formulated, of the bed of the (latincau river, a navi
gable river at the point in question, which therefore belongs to 
the King by virtue of his prerogative, and which is held by him 
in trust as part of the public domain constituting the jits /mlili- 
nwi, the land only passed and not the bed of the river.

Then the limitations, rest riot ions and reservations under 
which the grant was made as provided “by the statute and our 
Royal instructions,“ are to be found in the Royal instructions 
to Lord Dorchester as (lovernor of Lower Canada, and in a 
Proclamation published in the Qtulm (ItntHt on February Hi, 
I7!>2. Both of these documents are to be found in the Public 
Archives and more especially in the publication of PH4, by 
Messrs. Doughty & McArthur, containing the “ Documents re
lating to the Constitutional History of Canada from I Till to 
1K1K,” at pages 13 and (il <1 .si//.. The same instructions are to 
be found also to Lord Dorchester as (lovernor of Cpper Canada, 
p. 40 of the same volume, but we are here concerned with Lower 
Canada only. At p. 21. under secs. 31, 32 and 33, will be found 
the instructions to the (lovernor as to the method of granting 
these lands, and the following excerpt will shew how such lands 
arc granted, viz. :—

It i* our will ami pleasure that the laml* to Im* grauteil by you as 
nf iresabl. shall be laid out in townships, ami that each inlainl t wn-liip 
-ball, as nearly as eireumstance* shall admit, consist of ten square miles: 
>i ml siirh as shall hr situa Ini upon a nurii/uhlr rirrr or iralrr shall have a 
hi nt of nine miles and be tirrlrr mi 1rs in ilrpth. and shall be subdivided 
in such manner as may be found most advisable for the accommodation 
of the settler*, and for making the several IfcntTraliouH f ir l,uhlir I'srs. 
etc.
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And in see. 33, the following is also to be found, viz. :—
Ah likewise lhut tin* breadth of each tract of laml to In* hereafter 

grunted lie one-third of the length of Much tract, and that the Irnyth of 
Mich tract i/o not extend along the hanks of any river, hut into the main 
laml. that thereby the said grantee* may have each a c ■ liven lent «.hare of 
what accommodation the Haiti river may affonl for nariyation or other

From them* instruct ions it will therefore appear that the 
hinds so granted, as marly as circumstances shall admit, should 
have their breadth on the front of navigable rivers, and the 
length extending in the mainland; but in no ease to embody the 
bed of the river. And under see. 32, due regard is given in 
making these grants subject to the several ffeservatious fur 
Public Uses; which, in other words, would protect the para
mount title in the bed of the river which prima facie is in the 
Crown for the publie. The lied of all navigable rivers is by law 
vested prima facie in the Crown. But the ownership by the 
Crown is for the benefit of the subject and cannot be used in 
any way so as to derogate from or interfere with such rights 
which belong by law to the subjects of the Crown, lienee in a 
grant of part of the public domain from the Crown to a subject, 
the bed of a navigable river will not pass unless an intention to 
convey the same is expressed in clear and unambiguous terms 
in the grant.

This right to use a navigable river as a highway, is part of 
the jus publicum.

Finding it* *uhjeet* exercising thi* right »* from imniem«rinl miti 
<|llitv the ( rnwn II* fuirent» /mltin no doiiht regarded itself Imund to pro 
tect the Hiihjeet in exercising it. nnd the origin and extent of the right 
ii* legally cognizable are probably attributable to that protection, a pro
tection which gradual!) came to In* recognized a* establishing a legal 
right enforceable in the Courts: Per Haldane. L.C., in the ease of the 
I t;. Itr \ I f/, for Vaneuta. IA D l. lt 308, | |!»I41 A.t . p. 108. See 

also (on I son A Foils»*. The Ijw of Waters. 3rd ed.. pp. 28. 29. 30.

It would, therefore, appear that the Crown, as trustee for 
the public, is the guardian of such right held by the public to 
use navigable rivers as a public highway, and it thus rests with 
the Crown to protect its subjects against encroachment* in vio
lation of such jus publicum. The public, all of Ilis Majesty’s 
liege subjects, have a right to use navigable waters which form
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part of the public domain and which arc inaliénables and imprt- 
scriplibles. The suppliants' grant is subject to this jus publicum 
and to the paramount title in the bed of the river which prima 
facii is in the Crown for the public. Truly, it would be a singu
lar irony of law if this right of the Crown, held in trust for the 
public, could thus be taken away by such a Crown grant, which 
is absolutely silent in respect thereto.

Coining now to the Maclarcn ease, 15 D.L.lt. 855, 11914) 
A.C. 2U4. a ease relied upon by both parties, it must be said that 
the judgment of the eminent Judge in that case will be of great 
assistance here in arriving at a proper conclusion—the law 
a fleeting the present controversy having been so clearly discussed 
in the course of his pronouncement. In the Maclarcn ease 
neither party set up title in the public as in the present case. 
The scope of the decision of the Privy Council in that case is 
clearly defined at page 274. in the following words:

"So far as the river Gatineau is concerned, the decision of. 
this ease will do no more than decide whether or not the lan
guage of certain existing grants was sufficient to pass particular 
portions of the bed. or whether, after such grants were made, 
they still remained in the \ands of tin Crown so that it had 
power to grant them by a later grant.”

And their Lordships having found that the Gatineau river, 
at the point in question in that case, was only floltable a but ins 
perdues and that the claimant was owner of the land on each 
bank, that ownership went ad medium fit urn aqua.

In the present ease it having been found that the Gatineau 
river opposite the lands in question, is both navigable and flot
table in trains on radians and that the bed of the river claimed 
is on such a navigable river, the logical corollary of the holding 
in the Maclarcn case is. therefore, necessarily that the bed of the 
river in the locus in quo, did not pass with the grant of the land 
on each side, without any specific grant of the same.

It must, however, be said that the Maclarcn case did not de
cide the question of law involved in the present case. It is true, 
at p. H(»5. the following statement is to be found, viz. :—

I here is im trace in Canadian law of any exception to the rule that 
the he«l uf a stream presumably lielong* to the riparian owner » .re# /W in
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lli> »•«*«* trktn Ihnl bill in in iln mature publie property, ami tbercl'nre 
**Uch preMuinpliou of otrnenthip tun not ej-int. A périmai of tliv weigmu ial 
dcci*ioti* ami tin* judgment* of tin in- wlm took part in them make* it 
i lrar Iliai tliv «•xrltiMion . f ihv l*-d* of navigable ami llna table rivera from 
tlir grailla to Kvignioi* wa* not by reuxon of urprexx irortin in tliv grant* 
i»T of any *|M-cial rule of law fornmlatvil ml Inn-, but waa n coii*e<|uemv 
(lowing from tliv jnriaprinlviiw thvn v\i*ting «Ivriwil from French aourcc* 
umlvr which tin- In-i|* of hiivIi rivera were livlil to form part of tliv tloinuin• 

publie ami tliu* In la* invapahlv of la-coming private property. Hut it fol 
lowed that they were ilialivnahlv a ml thia waa fully rvvogni/.vi|. They ar«- 
alway* *pokcn > f a* iunlit nnbh h el impreneripliblfê. Ko much of that 
jini*prmlviiw a* rvniaina i* to I*- fourni in Art. 400 of the Civil Code, ami 
on the con*truvtion to l*> given to that aection inuat depend the atatu* 
•I the In-iI* of thvav rivera from the pdut of view of pro|a-rty.

Their Igirdships, however, under the virvuniHtanecN of the 
Mtnhinu enae. tin presented to them, felt that the question of 
law. an to w hether or not the In tlx of navigable and floatable 
rivera are publie property incapable of being alienated, waa of 
Mich importance (p. Kliti) that it ahould only be derided in some 
case in which the parties would be respectively interested in the. 
one and the other of the two rival interpretations so that nn 
opportunity would be given for full argument thereon.

Long prior to the compilation of the ('ode Sajudcon, it was 
abundantly clear under the law then extant that the beds of 
navigable and floatable rivers belongeil to the domaine fnthlii 
Accordingly when the ('ode Napoleon was published, this very 
law found its way into it and is expressed in art. 538 thereof in 
language identical with that which is now to be found in art. 
400 of the Civil Ctsle. I*.Q.. which reads as follows:

100. Ruud* and publie ways maintained by the State, navigable ami 
floatable river* and ntreama and their hank*, the *ea *lmre. land* reclaimed 
from the *ea. port*, harbours and road*t«*ad* and generally all those pm 
lion* of territory which do not constitute private pro|ierty. are eon 
»idered a* being dependencies of the Crown domain.

Now this legal doctrine, consecrated by both codes, obtained 
in Canada before and since the Cession. It obtained at the time 
of the Cession and since, and the British subjects who purchased 
lands in the Colony had to conform themselves to the local rules 
then followed with respect to property in Canada: Documents 
Const it utionels 1759-1791. French version, p. 151, and Vol. A.. 
Seignorial Questions, p. til A.

The civil laws in existence at the time of the Cession were
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taken to remain and be in force, us long ns they were not changed 
by a declaration of the Sovereign power, whose silence in such 
cases was interpreted as a tacit confirmation of such existing 
laws. And indeed it was only by the I niou Act of I MU. see. 
54 (3-4 Viet. eh. 35, sec. 54. Imp.) that the control of the sale 
of, and the administration of lands in < amnia were completely 
abandoned to us by the Imperial (Joverument.

ruder the Roman Law navigable waters were not susceptible 
of individual appropriation, as they were considered as belong 
ing to all men. (Instil. !.. liv. II. tit. 1 : L. 5. 11' lie Divis. Her. 
Inst. 2 cod. tit. : David. Des Cours d Thill. Vol. I.. p. 27. tI st #/. ; 
(larniei. Régime des Kau.x, Vol. I.. p. 44.

Proudhon, Domaine Public, Vol. 3. No. tiso < I su/., also lays 
down the well-known principle that navigable rivers are i mil it n 
tilths tl impirscriitlihhs, as all other things destined to and for 
the public usage, and that they are therefore dependencies uf 
the Crown domain within the meaning of art. 400 C.C.. And a 
grant of navigable waters unless authorized by an Act of Par
liament. would be void and convey no light or title. See also 
Delsol. Civil Code. S ol. I., pp. 431. 435.

Dalloz (1823), !.. 371. states that rivers naviiiabhs or fini 
hiltlvs a Ira in# on a rad vaux are considered dependencies of the 
Crown domain. And the very instructive judgment in Taiiifiian 
v. Tin ('an. Elnlrit /« it/h I Co., 40 Can. S.C.R. I. upon almost a 
similar point, relies practically on the same principle <»f law A 
long catena of decisions in that direction, as well as text-books, 
could be here cited ilfsupport of this doctrine, but in view of tin- 
decision in the Mavlarnt case, the Tunt/naii case, and tin- deci
sions of the Seigniorial Court, it becomes unnecessary to men
tion them here, excepting, however, the decisions of the Seigni
orial Court in view of their great weight and authority, to which 
an almost authoritative sanction has been given by statute, and 
which, apart from statute, naturally command the highest re 
Npect by reason of the composition of the tribunal which pro
nounced them : 40 Can. S.C.R. 1.
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Before tin1 passing of “The Seigniorial Act of IS.ï-t." seigniV* Inn I no 
other right* over navigable river* ami stream*, than those specially c m 
vevetl to them by their grant* /m»rn/rrf thenr rifihtH irrrr nol im-oiisistcnl
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with Ilir public me of the water of thune rivers and streams which is 
inalienable and iinpreseiipiibh : Si-ignim ial (jut-stiiiim, Vul. A., pp. <»8. 130A., 
131 A. and 132A.

In order to acquire ownership in navigable rivers it is neces
sary to have an express conveyance from the Crown, and it is 
further necessary, to give validity to such rights, that they 
should not be contrary to the a usage of these rivers in 
regard to navigation and commerce, ' ' ' usage is inalienable 
and imprescriptible. Idem Vol. A., p. 374 A.

While certain rights may be specifically acquired in navi
gable waters, no dc piano jure rights would pass with a convey
ance of land which arc contrary to the general law in force. 
W a special grant of such navigable rivers, no such right
or title as that claimed by the suppliants passed in respect of 
the navigable part of the Gatineau river, which by reason of its 
navigability becomes part of the Crown domain and is inalien
able and imprescriptible. Kven in certain cases a specific grant 
over navigable waters might be void : Oliva v. Boissonnault, Stu. 
K.B. 524 ; lieg. v. Patton, 11 It. .Jud. Rev. 304; Tanguay v. Can. 
Electric Light Con 40 Can. S.C.R. 17; and Coulson & Forbes, 
The Law of Waters, 3rd ed.. pp. 98, 99, 100, 401 and 404.

Great stress is laid by suppliants’ counsel upon the case of 
The A.-G. of Quebec v. Scott, 34 Can. S.C.R. 614. What was 
decided in that case, under the very land patent in question in 
this case, is that Brewery Creek passed with the land mentioned 
in the patent. But it was there overwhelmingly established 
that Brewery Creek was neither navigable, nor flottable a trains 
ou radeaux. The judgment in that case states that no one, be
fore the appellant, has ever seriously contended that such a 
small stream as Brewery Creek, across which a child could thro\\ 
a stone and which could be crossed on foot and was even dry 
in certain places during part of the summer was, as a matter of 
fact, a navigable or floatable river. Therefore, all is said in that 
judgment must be taken to apply to this creek, and not to apply 
to a case of a navigable river ; and were there any doubt as to 
the meaning of any general observation on the law found in the 
judgment, it would stand corrected or rather made clear 
by the statement at the end of the second paragraph of

5
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I». til5 of the report where it is stated : “For if it is iloutable, its 
banks are part of the public domain—art. 400, ( In other
words, if it is a navigable and floatable river, it eûmes within the 
ambit of the legal doctrine to be found in art. 400, ('.('. This 
case of The A.-(i. o] Quebec v. Scot'l, only decided what was de
coded in the Maclaren case, and that is on a river neither navi
gable nor floatable a trams ou radeaux, the owner of the land on 
each bank extends his ownership ad medium fit am aqua.

It might seem unnecessary to have considered in the present 
ease the broad question as to whether or not navigable rivers 
can be alienated ; because alone from the above rule of interpre
tation referred to, found in Chitty's Prerogatives the absence 
of a specific grant of the river, and the Instructions to Lord Dor
chester with respect to the restrictions and reservations under 
which Crown grants for land were then issued, the question 
seems absolutely concluded that such navigable rivers '* not 
pass, under the present circumstances, with the grant as worded.

There will be judgment in favour of the respondent, with 
costs, and the suppliants are adjudged not entitled to the relief 
sought by their petition of right.

Judgment accordiugly.

CAN

Ex. €.

Andott*' .1.

PRATT v. IDSARDI. B. C.
tlritish Columbia Court of Appeal, Macdonald. C.J.A.. Marlin, (lallihcr.

nmd Mcl’Ullipi. .IJ.A. ./««.• 7, 11115. "•A-
1. MASTER AND SERVANT ( § 1 ('—1.1)- Vol.vNTARY LEAVING OK EMPLOYMENT

—Just cause—Inferiority of food—Rmirr to wages.
Inferiority in the quality of food for which no reasonable opportun 

ity to remedy the complaint is given by the servant to the master dues 
not constitute a just cause for leaving the employment so as to entitle 
the servant to a recovery of wages for the unexpired term of cm 
ployment.

2. Damages (§ III A5—87 i- Preach ok contract of employment—Fail
ure TO SEEK OTHER EMPLOYMENT—MITIGATION AGAINST WAGES.

The failure of a servant to seek other employment may lie set up 
in mitigation of damages against a claim for wages for the unexpired 
term.

| .1 ml reus v. Vac. Coast Coal Mines. 1.1 H.C.H, .16, applied. |

Appeal from a judgment for plaintiff under a wages eon- Statement 
tract.

Kennedy, for appellant, defendant.
J. Russell, for respondent, plaintiff.
17—2.1 D.L.R.

1
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B. C. Macdonald, C.J.A.: The plaintiffs were employed by tho
C. A. defendant as members of a party making surveys for the Pro

Vusrv vincial Government in a remote part of Vancouver Island. They

IllSARIIT.
were engaged for the season commencing on May 1, and it wan 
calculated that the season would end about the middle of Octo

Mai-donuld, ber The terms of employment were their board, the agreed 
wages per month, and the fares of the men to the place if their 
lain urs and return.

<hi September 19. the plaintiffs refused to continue their 
work and voluntarily left the defendant’s employment, lie 
offered to pay them their wages up to the time they left work 
but refused to pay their return fares.

It is conceded by their counsel that if the plaintiffs refused 
to continue in defendant’s employ to the end of the season 
without just cause for quitting their employment this action 
cannot be maintained.

The plaintiffs afterwards accepted the amount tendered and 
have obtained judgment in their favour for their return fares 
ami one month’s wages for the balance of the season of their 
employment.

The defendant’s counsel contended that there was a mis
joinder of parties and also that the plaintiff’s had neglected te. 
offer evidence that they had sought employment to mitigate their 
damages, but in view of the conclusion I have come to on the 
merits 1 need not consider these matters.

Plaintiff’s left their employment because of the alleged in
ferior quality of the food supplied them by the defendant and 
the le mer in which it was cooked, and the alleged lack of 
cleanliness of the cook.

the morning of the 19th and without previous notice to 
«hint, they refused to go to work except on the condition 

that the defendant would discharge the cook and procure an
other in his place and as the defendant refused to comply with 
this demand they left his employment and refused to continue 
although defendant begged them to do so.

In my opinion, the plaintiffs were not justified even on their 
own evidence in the course they took. As a Court of re-hearing 
we have to consider the appeal both on the facts and on the
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law. We cannot dismiss it with the observation that the learned 
Judge below was in a better position than we are to judge of 
the weight of the evidence or the credibility of the witnesses. 
The rule which should govern a Court of Appeal in the regard 
is well established : great weight is to lie given to the finding of 
the trial Judge upon the facts when that finding may be in
fluenced by the conduct and demeanour of the witnesses, but 
his findings cannot release us from our duty to rehear the case 
on the facts.

Taking tin evidence of the plaintiff's and their witnesses, it 
will, on analysis, be found to be very unsatisfactory, indeed the 
inference I would draw from that evidence alone is that the 
plaintiffs were not justified in quitting the employment. Ward, 
one of the survey party but not a plaintiff, was called to the 
witness-box by the plaintiffs’ counsel, and put forward by him 
as “an independent witness.” On cross-examination he was 
obliged to admit “in regard to the quality of the cooking in tho 
main it was all right, the main kick was one about there not 
being enough of it.”

Now. no complaint is made in the pleadings about there not, 
being enough of it, and it was conceded by plaintiffs’ counsel 
on the argument in this appeal that the quantity of food was 
not in issue in this action. This witness further stated : “As far 
as I am concerned the porridge and beans sometimes were not 
cooked up to standard.”

Now. the cooking of the porridge and beans is one of the 
plaintiffs’ main grievances. Again the witness said : “Ham, 
pastries, vegetables, etc., were there up to a fair standard.” 
The bread, butter, coffee, potatoes, bully-beef, dried fruit and 
many other articles, are admitted by plaintiffs to have been good. 
With regard to the complaint of uncleanliness of the cook and 
of the dishes and cooking utensils, assuming that there was some 
ground of complaint in this connection, I am of opinion after 
reading the evidence of the plaintiffs and giving it such cred
ence and weight as it deserves in view of its many inconsistences 
and manifest exaggerations, that this complaint furnishes no 
just cause for their quitting the employment.

The conduct of the plaintiffs in raiding the cooking tent he-

B. C.
C. A.

Idsakik.

Mavdonnld,
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l

2i>0

B.C. fore leaving ainl pushing aside defendant’s wife who happened
0. A. to be there, causing her to fall, is a circumstance reflecting upon

the temper of those participating in it, and does not tend to
Pbatt

r. strengthen belief in their reasonableness.
1 would allow the appeal and dismiss the action with costs

*lcrc allt* below.
Martin, J.A.: Apart from all other objections the appeal 

should, in my opinion, be allowed because the plaintiffs were not 
justified in leaving the defendant’s service as they did. Assum
ing that the food and cooking were not up to what the plaintiff? 
should reasonably have been entitled to in a camp in that re
mote locality and in those conditions (which 1 am very far from 
assuming on the very unsatisfactory evidence), yet the plain
tiff’s did not give the defendant reasonable notice and opportun
ity to remedy complaints, but acted in a hasty, peremptory, and 
improper manner and in effect terminated their own service in 
such a way as to give them no further claim upon their employer. 
The plaintiff Dickson, for example, on ]>. 87, admits that tin* de
fendant had not been notified of the for at least a
month before September 18.

Furthermore, and in any event, the judgment could not stand 
for the full amount giving one month’s wages in lieu of notice 
because the plaintiffs failed to comply with the requirements 
of our Courts in seeking other employment, as referred to in 
this Court in Andreirs v. I*av. ('oast Coal Mines (1909), 15 
B.C.R. 5ti, at 03-4, and therefore, in any event, the appeal should 
be allowed and the judgment reduced to the proper amount. 
But as 1 take the view that the plaintiffs left their employment 
without just cause it is unnecessary to pursue this branch, as 
their whole case fails.

Galliiikr, d.A.:—In deference to the finding of the learned 
trial Judge 1 have carefully read and considered the evidence 
in this case.

The quality of food is a relative term, for instance one can
not expect the same quality of food in a camp in the wilds of 
Northern Vancouver Island as they would at a point contiguous 
to market nor the same neatness and cleanliness in such a camp 
as in one’s private house or in a good restaurant.

2999
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All conditions and circumstances must be taken into con
sideration, and the evidence of the plaintiffs when sifted down, 
after all amounts to little more than isolated cases when one 
item of diet sometimes and a different one at others was some
what off colour.

On the whole, and considering all the circumstances, there 
was not, in my opinion, sufficient to justify the plaintiffs leav
ing in a body as 1 find they did, seriously hampering the work 
and in face of the defendant’s promise to do what lie could to 
better conditions—a promise which I think the plaintiffs should 
have given the defendant at least a few days to endeavour to 
make good.

The appeal should be allowed with costs and the action dis
missed with costs.

McPiiillips, J.A,:— 1 agree with my 
that the appeal should be allowed.

brother Martin—and

Appeal al lourd.

B. C.

C. A.

lUHAUUI. 

GaUilur, J.A.

M.i'liilli|-< J.A.

WALCOTT v. WALCOTT. N s
Xora Scotia Supreme Court, Sir Charles Toirnslicml, C.J.. (iraham, A'.,/.,

anil Russell, Langley, ami Drysilale, ,1,1. .January 2, 1015. 1 •
1. DiVOItCK AND SKVARATION (§11 -($) .ÎVItl«DICTION DoMK'II.K ThAVKI.- 

LINO HALKRMAN (iltOVNDS OK ADVI.TKItY.

The residence of :i travelling salesman for the period of one year and 
a month coupled with his affidavit of his intention as to permanent 
residence does not establish a sufficient change of domicile for jurisdic
tional purposes in a divorce proceedings on grounds of adultery com
mitted in another province.

Appeal from the Order of the Judge of the Court for Divorce statement 
and Matrimonial Causes, refusing petitioner’s application for 
leave to serve in the province of Ontario a citation and petition 
for dissolution of marriage.

./. Terrell, for petitioner, appellant.
New. con.
Graham, E.J.:—The petitioner made an application in the arehsm'k.j. 

Court of Divorce and Matrimonial Causes for leave to serve in 
Ontario a citation and petition for a dissolution of the marriage.
It was refused and there is an appeal and the statute requires the 
Judge to sit in the Court of Appeal.

The petitioner’s affidavit on which the application was made 
is as follows:



262

N. S.

a c.
Walcott

Walcott.

Graham, K.J.

Dominion Law Reports. [23 D.L.R.

I. Walcott ol Halifax, in the county of Halifax, agent, make oath and 
say as follows:

1. That I reside and have resided in Halifax aforesaid since the month 
of January, IDI3. and have taken up my residence in Halifax aforesaid, with 
the bona fide intention of residing in Halifax aforesaid permanently.

2. Thai prior to coming to Halifax I resided at Toronto, in the province 
of Ontario, with my wife, Walcott, the respondent herein.

3. That as a result of a change in my occupation I decided to take 
employment in Halifax, and to make my permanent abode here with my 
«ai»! wife, she at the time fully consenting and agreeing to come to Halifax 
and reside here.

4. With that purpose in view I came to Halifax alone and completed 
arrangements about my business employment ami also made arrangements 
to establish a home here, and at first sought to purchase a house, but ow ing 
to the excessive prices asked for properties I was unable to complete pur
chase of same, and then made arrangements to rent a house preparatory 
to bringing my said w ife to Halifax to live.

That after I made my business arrangements in Halifax. I returned 
to Toronto, for the purpose of bringing my wife and child to Halifax to 
reside here (N'mianently.

(i. On my return to Toronto my said wife refused to come to Halifax 
to live unless I allowed her ti. have W. <».. the person mentioned in the 
petition signed k.v me here, to come to Halifax and visit us which I refused

7. I made every effort to get my said wife to come to Halifax with me, 
but failed.

K. That when I first came to Halifax to arrange to engage in business 
and take up my residence here I knew nothing whatever of tin- acts of 
misconduct committed by the said Walcott as set out in said |ietitinn with 
said W. <i.

V. That it was not until I returned to Toronto for the purpose of bring
ing my said wife to Halifax and after I had tried to induce her to come here 
that I was infoitried of the conditions as set out in the jretition herein.

It). That I w as not aware of the fact that there was a Court for Divorce 
and Matrimonial Causes in the province of Nova Scotia until I had resided 
in Halifax for some time and then only learned of the fact in a casual way.

11. That I did not take up my residence with the intention of taking 
proceedings in this Honourable Court with reference to the matters com
plained of in said petition, but solely for the purpose of engaging in business 
here and taking up my permanent abode.

12. That I have instructed my solicitor to institute proceedings herein 
in this Honourable Court to dissolve the marriage between the said Walcott, 
the above named respondent and myself on the grounds set forth in said 
|M-tition.

13. That the said Walcott is at present, as I am informed, and verily
believe, residing at in the province of Ontario and Dominion of
Canada, the same being a place out of the jurisdiction of this Honourable

Sworn to at Halifax in the 
County of Halifax, this 24th (Kgd.
day of February, A.I). 11)11.

Before me
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He calls himself “agent” hut in his petition he admits that 
he is a travelling salesman, and during the time the petitioner 
lived at Toronto, that is, between September, 1907, until he 
commenced to reside in Halifax, January, 1913, and was, in the 
course of his employment, “frequently away from home and from 
respondent.”

Now it appears that the parties up to that time, 1913, belonged 
to Ontario, lived there and were married there. The respondent 
is not shown to have ever been in this province. There is one 
child, four years old, and she is living with her mother’s father 
in Ontario, presumably in the custody of the mother. The 
Court would hesitate to deal with that subject.

The co-respondent lives and practises in Ontario and the 
alleged adultery took place in Ontario.

Of course the important question is whether the petitioner 
has changed.his domicile to Nova Scotia. If lie has not, the 
Court of Divorce has not jurisdiction. And to show this the 
affidavit of the petitioner was used.

He says, first, that lie has resided since January, 1913, (the 
affidavit was made February 24th, 1914), in Halifax, that he 
intends bona fide to reside there, and the rest of the affidavit 
consists of matters which he intended to do and for the most part 
did not do.

There is a disadvantage about an affidavit stating a man’s 
intention, namely, that if it is not true there is no way of punish
ing for it. And it is so easy to change one’s intention and to 
do so quickly and it is done so often.

In the Court for Divorce in this province there are two 
peculiarities: One is that in adultery cases neither party can go 
into the witness box. Parties always have been disqualified as 
witnesses, rather they never were qualified, and were expressly 
excepted when in other Courts of this province they were qualified 
as witnesses. Second, the scale of fees was framed before 1851, and 
since the Confederation, 1807, has not, I think, been modified, 
but the consequence is that a divorce may be obtained for a very 
small sum—very much smaller indeed than in the parliament of 
Canada,to which Ontario people have to go if they wish a divorce. 
There is another peculiarity in common with all Courtsof Divorce, 
namely,that in nine-tenths of the cases,both parties want divorce,

N. S.

sc.
Wa 
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firaliam. I
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ami the defendants do not defend, so the .fudge must watch the 
interests of the community. The consequence of the disqualifica
tion of the petitioner to testify will lead to this result,that if his 
case comes to a hearing and the changing his domicile to Nova 
Scotia comes to be proved as it must be proved there to give the 
Court jurisdiction, he will not have the advantage of proving his 
intentions. He will not be in the witness box.

In II iIson v. Wilson, 2 l1. & I). 435, Lord Penzance said
Most of the cases of domicile occur after the death of the party and the 

Court has therefore to infer from the character of the residence in a 
particular country to which lie has removed himself, from the ties he has 
created for himself, from the property that he has acquired, the obligations 
that lie has entered into in connection with the new country. The Court 
has to determine the fact that he has really chosen to reside there, as 
Lord West bury puts it “ for an indefinite period as his home”, and if this 
were a ease in which Mr. Wilson were dead and the Court had nothing to 
go upon but the fact of his residence here and the way in which it arose, I 
do not think there would be enough to enable the Court to-come to a con- 
elusion that he had taken up his domicile in this country.

Then he states the circumstances of that case. There the 
petitioner could and did go into the witness box and was examined, 
and I think he had a much stronger case than exists here. For 
one thing, when the petitioner in Scotland discovered the 
adultery of his wife in November, I860, he left Scotland and 
thenceforward lived with his mother in England until April, 1871, 
over four years. The head note to the case of Hell v. Kennedy, 1 Sc. 
App. 307, is:—

Per the Lord Chancellor: ‘•The* law is beyond all doubt clear with re
gard to the domicile of birth that the personal status indicated by that 
term clings and adheres to the subject of it until an actual change is made 
by which the personal status of another domicile is acquired.”

Per Lord Westburv
The domicile of origin adheres until a new domicile is acquired. 
Per Lord Chelmsford:
The onus of proving a change of domicile is on the party who alleges it. 
I refer to the cases cited in the opinion of Ritchie, J., in Wads

worth v. McCord, 12 Can. S.C.R. 466 at 469, for which authority 
I am indebted to Mr. .lustice Drysdale. I also refer to the case 
of Manning v. Manning, L.R. 2 P. 223.

Take the allegation of residence for a year and a month. 
One asks where was his residence, his hotel or boarding house?
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A mere street number would be a help. In which province did N S
the employer of the travelling salesman have his business? For s. C.
many travelling salesmen a hotel in one province is as good as waicott 
that in another. The wholesale houses of so many are in other »\ 
provinces. And was the residence at all continuous or was it UAl<011 
like it had been in Ontario in the course of his business. If he °rahem'K J- 
only could allege1 ]>ossession of an article of furniture in Nova 
Scotia! If it had been a longer period before he suspected his 
wife’s guilt and she refused to come to him in Nova Scotia, would 
he reside here or return to her and his child? I should not like 
to have it understood in Ontario or the western provinces of 
Canada, or even in the States, that such a residence as a travelling 
salesman would have in Nova Scotia during a year and a month 
coupled with his swearing to an affidavit of his ' to
reside here will make out a sufficient case of a change of domicile, 
and particularly the fact I have hinted at that a divorce can be 
obtained in Nova Scotia very cheaply. I am not desirous of com
peting for cases with other Divorce Courts. A person in want 
of a divorce might put his intention strongly.

One is very helpless where there is no one acting for the 
res' and divorce will enable the respondent to marry the
paramour speedily. That makes three persons in favour of the 
divorce, and no one opposing it to assist tin* Judge.

And besides, if such a marriage should take place and a prosecu
tion for bigamy in Ontario because there was no domicile in 
Nova Scotia, the Ontario jury might suspect the Court of a 
small province.

I think there was not made out a prima facie case of jurisdic
tion of the Court and I decided it on that application rather than 
go on and incur the expense of a hearing when the petitioner 
could clearly go to parliament in any view. Of course if a prima 
facie case has been made out the petitioner ought to have leave 
to serve the process in Ontario and have an opportunity afforded 
him of proving at the hearing in a proper way that there has 
been a change of domicile.

I think the appeal should be dismissed, and there is this comfort 
that the petitioner may file another petition, and having now 
two years to his credit in Nova Scotia, if that has been the case, 
he will be in a better position to prove his change of domicile.

1333
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Dhysdale, J.:—The question here is what it is necessary to 
establish in order that the petitioner may be considered domiciled 
in Nova Scotia. The most elaborate and satisfactory decision 
on the subject I find in a decision of the question by the lute Sir 
William Ritchie in Wadsworth v. McCord, 12 Can. S.C.H. 400. 
Taking the various authorities reviewed and collected by that 
learned Chief Justice as a guide on the status of the petitioner 
as to domicile at the time of the presentation in the Divorce 
Court here of the petition in this case, I may say that I quite 
agree with the conclusion arrived at by the learned Judge in 
the Divorce Court. There really were no facts presented worthy 
of consideration as tending to prove a change of domicile except 
the statement made by the petitioner in his afliidavit as to his 
intentions in coming to Halifax to reside. It is clear that there 
must be established both residence here as a home and intention. 
There is really nothing presented here to establish domicile in 
Halifax but the petitioner’s intention. This could not avail him 
at the trial because he cannot himself be a witness. Rut assuming 
at this stage his affidavit can be considered there is practically 
nothing before us but his intention other than what is quite 
consistent with a temporary home. As to residence with a 
view to establish a change of domicile it has always been con
sidered that length of time will not alone do it. Intention alone 
will not do, but the two taken together may work a change.

I cannot find anything in the case as presented that in my 
opinion justifies any interference with the conclusion arrived at 
below.

I would dismiss the appeal.

Sir Charles Silt ( IIAItLES ToWNSHEND, C.J., COllCUlTed with ( i It All AM,
T,m".... ..  K.J., and Duvhdai.k, J.
ltuwolU.. uni I 

l.ongley, J . 
(disK-nting)

Russell and Long ley, JJ., dissented.
Appeal dismissed.

ALTA. PRICE v. INTERNATIONAL HARVESTER CO.

^ Alberta Supreme Court. Walsh, ./. May H. 11115.

1. Dam auks (§111 I* 1—333 )—Dkkkctivi: installation ok iii.nukk Loss
OF CROC—Rf.MOTKXKHH.

The «1rs!ruction <if a prop resulting from the delay in harvesting il 
, because of physical disability occasioned by an improper setting up

of a binder is too remote an element of damage to be considered in 
an action against the seller of such machine.

| Walton v. PeryuHOH, lb D.L.R. Mill, followed.|
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Action tor damages for injuries sustained.
G. 11. Hoss, K.C., and J. T. Shaw, for plaintiff.
A. 11. Clarke, K.C., and /'. N. Albright, for defendant.

ALTA.

S. C.

WaIjSii, ,1. : This action was tried by me with a jury. The Imtk

plaintiff bought a binder from the defendant, which, according
to the findings of the jury, was not properly set up by the de
fendant. upon whom that duty rested. As a result of this, when 
the plaintiff started to use the machine, he was thrown from it, 
sustaining injuries which prevented him, for about a month, 
from doing any work. Amongst other items of damage claimed 
by him. is one for the partial destruction of his crop, lie 
was starting to cut it when this accident occurred, and lie says 
that but for it he could have cut it all. lie did what he could to 
get others to cut it but did not entirely succeed. Ilis brothers 
did cut some of it. but a heavy snow storm which came up, after 
the time when, but for his accident, he would have had it all 
eut, made it impossible to save the rest. I reserved for con
sideration the question as to whether or not his damages under 
this head are recoverable. 1 submitted to the jury a question 
as to the amount of the damage sustained from this cause by the 
plaintiff under instructions which directed them to take into 
account the weather uncertainties, the possibility of the plain
tiff. by proper exertions being able to have saved all or more of 
the crop than he did, and such other questions along these lines 
as appeared to me to enter into the matter. They found in 
answer to this question that the plaintiff had sustained damage 
on this count to the amount of $1,062.61. 1 must now decide 
whether or not the plaintiff is entitled to this sum in addition 
to the amounts awarded him by the jury.

The defendant contends that this damage is too remote for 
recovery. Ever since Hadley v. llaxendale, 23 L.J. Ex. 179. the 
rule has been that the damages recoverable in such an action 
as this arc those which arise naturally and directly from the 
breach of contract or such as the parties might reasonably have 
expected to result from it. It is difficult for me to think that 
the parties ever contemplated the possibility of such a thing 
happening as has happened here. If they did they would un-
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ALTA. doubtcdly recognize the element of personal danger to the
S c. plaintiff in it but it does not seem reasonable to think that they

Price would expect that his crop would be damaged in consequence

N ATIONAL 
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if the plaintiff was disabled. The natural thing to expect would 
be that it would be cut by another man. That, however, is a 
most unsatisfactory test to apply to this case. The proper one, 
1 think is the other branch of the rule, that is whether or not
this damage flows as it is put by Lord Hcrschcll in The .In/# a- 
tim. 14 A.C. 519, at 523, “directly and naturally or in the 
ordinary course of things from the wrongful act.”

The physical disability of the plaintiff was a direct result of 
this accident. That made it impossible for him to personally 
harvest his crop as he otherwise would have done. The natural 
and ordinary thing for him to do under these circumstances was 
to hire some one to do his work for him. If he had been able 
to save his crop in this way his only damage under this head 
would have been the expense of it to him. beyond that which he 
would have been under if he had not been disabled. That ex
pense he could have recovered from the defendant, for it would 
have been incurred as a necessary result of the defendant’s 
wrongful act. As a matter of fact he is recovering under the 
verdict of the jury the amount actually paid by him for wages 
in the harvesting of that part of the crop which was saved and 
as to that there is no objection.* Hut the claim for the crop that 
was destroyed is carrying the matter a step further. This loss 
certainly grew out of the cause of action, but that is not the 
whole question. Did it naturally or immediately result from it 
or did it grow out of some intervening cause such as the in
ability of the plaintiff to secure the needed help?

f’oekbum, C.J., in Hobbs V. London and South Western If oil - 
May fV>., L it. 10 Q.R. 111. at 117. says:—

You must have something immediately flowing out of the breach of 
contract complained of. something immediately connected with it and not 
merely connected with it through a series of causes intervening between 
the immediate consequence of the breach of contract and the damage or 
injury complained of.

This same idea of intervening causes runs through all the 
cases. Tn volume 10 of Halsbury’s Laws of England, at page 
319. it is stated that it is only when damages are not the proxi-
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mate or immediate result of the aet complained of but of some 
intervening cause that they are properly described as too 
remote.

The vague rule which governs the matter has been described 
by Bramwell, B., as something like having to draw a line be
tween night and day, there being a great duration of twilight 
when it is neither night or day, and a very apt description it is. 
Applying it to the facts of this case in the light of many auth
orities which I have read with great care, 1 fini reluctantly forced 
to the conclusion that these damages arc too remote for recovery 
inasmuch as they were neither reasonably within the contem
plation of the parties as a likely result of the breach of the con
tract, nor are they the immediate and natural consequence of 
the defendant’s failure to properly set up the machine.

In reaching this conclusion I am following the view to which 
I gave effect in Walto» v. Fcrgmon, 111 D.L.R. Hit). The breach 
there complained of was the complete failure to supply the 
machine contracted for so that the work intended to be done 
with it was left undone entirely, while here the breach was the 
failure to deliver in fit condition so that a part of the contem
plated work was as a result not done. The same rule governs 
both cases and I do not think that any distinction can be made 
between them in the application of it.

Judgment accordingly.

2UU

ALTA.

8. C.
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FERRIE v. MEIKLE.
Saskatchewan Supreme Court, Uaultain, C.J.. \ > avia nits, awl McKay. •/•/ 

March 20. 1015.

1. Salk (§ III D—75)- Rights of bona fide purchasers—Invalid regis
tration OF LIEN NOTE.

A purchaser in good faith for valuable consideration obtains title to 
the chattel which was the subject of the sale although he had notice 
that the seller had given a lien note at the time that such seller bought 
the chattel, if such lien note was not registered as required by the 
Conditional Sales Act, Sask., which provides that the seller shall not be 
permitted to set up a right of property or right of possession under the 
unregistered lien note as against the sub-purchaser from the party to 
whom he gave possession under a conditional sale.

\Moffatt v. Couhon. 19 U.C.Q.B. 341; Raff v. Krccker, 8 Man. L.R. 
230, applied.]

Appeal from a judgment of the trial Judge in an action for 
the conversion of horses.

Statement
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B. I). Hogarth, for respondents.

The judgment of the Court was delivered I»y

J

m

Newlands, J.:—This is an action for the conversion of two 
horses by defendants. The defendant, John Meikle, took tin- 
horses in question out of the possession of the plaintiff by virtue 
of two lien notes, one for each horse, and he sold them to the de
fendant, Percy Cl. Meikle. and at the commencement of this 
action they were in the possession of the latter though he sold 
them before the trial. The lien notes in question contained no 
proper description of the horses and were not registered as re
quired by the Act respecting lien notes. The plaintiff at the 
lime he or his partner bought the horses had notice of the existence 
of John Meikle's lien, and the trial Judge found that having 
notice of the lien, he was not a purchaser in good faith within 
the meaning of the above Act. He cites as authority for this 
proposition King v. Kuhn, 4 Man. L it. 413. As this case was 
over-ruled by the Court of Queen’s Bench in Manitoba sitting 
en banc in Iinff v. Krcckcr, S Man. L.H. 230, it is not now any 
authority for the proposition mentioned. In IBtff v. Krcckcr,Taylor, 
C.J., reviews all the authorities both in England and Ontario, 
upon statutes using similar language. At p. 230 lie says :—

If tliv mortgage was taken for a fair consideration, and not for a collu
sive purpose, the plaintiff is undoubtedly under the ruling of Robinson, C.J., 
in M off aft v. ('outturn < 19 V.C.Cj.B. 341 ) a mortgagee in good faith. It was 
said in Vane v. Vane, L.lt. 8, Ch. MS.'t, 31KI, nbnnafntc purchaser means “that 
the purchaser should he really a purchaser and not merely a donee taking 
a gift under the form of a purchase.” It seems to me that under tin- authori
ties. the plaintiff being a purchaser in good faith for valuable consideration, 
his having had notice of the defendant’s prior but unfiled mortgage is not 
material, and lie is entitled to the protection of the statute.

It is not disputed in this case that the plaintiff or his partner 
actually bought the horses in question from Kane, to whom 
defendant, John Meikle, had sold them, and paid valuable con
sideration for them.

Now, as plaintiff was a purchaser in good faith for valuable 
consideration is lie protected by the Act? The Act respecting 
lien notes differs from the Act respecting chattel mortgages in 
that the latter Act makes void against the subsequent purchaser 
the unregistered chattel mortgage, while the former Act provides 
that the seller shall not be permitted to set up any such right of

J

m
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property or right of possession as against the purchaser unless 
the lien note is registered. I do not see that the different wording 
of these two statutes makes any material difference in their effect. 
The defendants in this ease ran only justify tin* taking and keeping 
of the horses in question under the lien notes and if they cannot 
set up this defence against the plaintiff on account of the notes 
not being registered, then they have no defence to the plaintiff’s 
action, and the effect is the same as if the statute had rendered 
the notes void.

1 am therefore of the opinion that the plaintiff was a pur
chaser in good faith for valuable consideration of the horses in 
question and that defendants have no defence to his action.

Plaintiff is therefore entitled to recover and the appeal should 
therefore l>e allowed with costs.

As the horses have been sold by defendants plaintiff should 
have judgment for their value, which I would fix at $22.r> and 
in addition $25 damages together with the costs of the trial 
and of the appeal.

A inmil allowed.

SASK.

S. C.

Newlande. 1.

PAITSON v. ROWAN. ALTA.

Mbrrta Siipi'cim Court. Stuart. •/. 1 lay 17, MIS.

1. Costs ig 1—141—Suer hi ty for—Ponu.i: actions si its ahainst
1*111 XCTFAI. AMI AIIKNT.

A plaint ill" who lias taken action and recovered judgment against 
the maker of a promissory note given for the price of a chattel should 
not lie ordered to give security for costs under Alherta Hule il ie| ill 
a future action against the undisclosed principals of the maker of 
the note for the price of the chattel, the second action not lieing one 
for the same cause as the tlrst.

| (■oftirrll \. 1 tarratt. 18 U.L.d. 70; llnituulat \. II u in pim p. 14 (J.B.l). 
Ill, referred to. Compare Ontario Rule 370 (c), 11)13.1

Apui-iai. from an order of the Master refusing security for

8. C.

Statement

costs.
.1. 11. for plaintiff.
IV. **?. Morris, for defendants.

Stuart, J.:- This is an appeal of the defendants from an 
order of the Master refusing security for costs. The applica
tion was based upon R. number 9 (c) of the rules in regard to 
costs which says that :—
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Security fur ousts may bo ordered . . . where the pluintitt bus
brought another action or proceeding for the same cause which is pending 
in Alberta or in any other jurisdiction.

This rule is copied from R. 373 (c) of the Ontario Rules, 
1913.

It appears that the plaintiff had begun an action against one 
Murphy upon two promissory notes which were given for the 
price of an automobile and had recovered judgment thereon. 
During the course of that action " s that the plaintiff had
discovered circumstances which led him to believe that in pur
chasing the automobile Murphy was acting as agent for the 
present defendants, and not having received satisfaction of his 
judgment against Murphy the plaintiff now seeks to recover the 
price of the automobile from these defendants as being undis
closed principals.

It is contended that the rule as to security for costs above 
quoted applies in such a ease, but with this I am unable to agree. 
A reference to Dean v. Lamprey, 2 Ch. ( h. (Ont.) 202. shews 
that the rule is an old one in Ontario originating in a statute 
of 1867.

In Holmested and Langton, 4th ed., p. 880, the cases are col
lected which bear upon the rule. In every one of them the 
second action was against the same defendant or his representa
tives and some of the cases, particularly ('asirell v. Murray, 18 
C.L.J. 76. and Ifrunsdcn v. Humphrey, 14 Q.K.D. 141, shew how 
narrowly the rule is construed. In the latter case an action for 
damages to the plaintiff’s cab due to a collision was held to be 
based on a different cause of action from the cause of action 
where damages were afterwards sought for an injury to the 
plaintiff's person suffered by reason of the same collision.

In the present case Murphy’s obligation to pay and his fail
ure to do so was certainly a different cause of action from the 
present defendants’ obligation to pay. if there is one. and then 
failure to do so. The appeal is dismissed with costa.

Appeal dismissed.

4924
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DUTKA v. BANKHEAD MINES Ltd.

Alberta Supreme Court, Harvey, C.J., Scott, ami Heck, ,1.1. June 25, 1915.

1. Master and servant (§ V—340)—Workmen’s < him sensation—Re
demption OK WEEKLY PAYMENTS—MODE OK ASCERTAINMENT.

Ill estimating the total amount of compensation to lie awarded in 
redemption of future weekly payments under the Workmen’s Com
pensation Act, the amount should lie based on the state of health ; ■ I 
the probable expectation of life of the injured person at the time of he 
enquiry on the application for redemption, without any deductior >f 
tlie antecedent payments, though agreed upon by counsel of the re 
spective parties.

[V/r/or Mills, Ltd. v. Shacklclon, [1912] 1 K.B. 22, followed.)

Appeal from the judgment of Carpenter, I).(\J.
L. II. Fenerty, for appellant.
0. M. Higgar, K.C., for respondent.

The judgment of the Court was delivered by 
Beck, J.:—This is an appeal from the award of his Honour 

Judge Carpenter, under the Workmen’s Compensation Act, dated 
February 24, 1915.

On December 29, 4912, tin award was made for the payment 
by the respondents to the applicant for SO a week as compensation 
for personal injuries. Payment was made accordingly up to Feb
ruary 28, 1914.

About this time the solicitor for the applicant came to an 
agreement with the re* for the payment of a lump sum
of S729.05 in redemption of the future weekly payments, but an 

at ion to have the agreement registered under the Act was 
refused.

On January 5, 1915, the respondent to the District
Court Judge to have the amount required to redeem their liability 
for payment of the weekly compensation fixed by the District 
Court Judge. It is from his award on the latter application 
that the present appeal is taken.

The learned Judge fixed the amount to be paid in redemption 
at the sum of $729.95, the amount fixed by the solicitors’ agree
ment less the sum of $391. part of which has been paid up to the 
date of the agreement and part of which has-been collected under 
an execution in the meantime.

It is obvious that the learned Judge took the ineffective 
agreement of the ’s solicitor made about a year pre-

ALTA.

s. c.

Statement

IS 2.1 IU..H.

4

72

A3C

6557



274 Dominion Law Reports. 123 D.L.R.

ALTA. viously as the basis of his estimate of the proper sum to be paid
S.C. in redemption of the compensation.

Bankhi All

In so doing lie was undoubtedly wrong. In Victor Mills, 
Ltd. v. Shacllcton, [11)12] 1 K.B. 22, the Court of Appeal held 
that it was with reference to the moment of enquiry into the
amount of the redemption money for the then future payments 
of the compensation that the condition and circumstances of tin- 
injured person must be considered. The reason for this is made 
quite clear by all the Judges of the Court. Farwell, L.J., said :

The County Court Judge lias to ascertain the redemption value or in 
other words the purchase price of a fixed annual amount, the amount as tla- 
sum awarded; and then the Judge has to find something by which to multiply 
it. Me considers tin- probability of recovery, but it must be six months 
after the accident, so that the injury is apparently likely to be permanent; 
but it may not he. The Judge therefore considers the probability of the 
man's being able to work again, either wholly or partially. He must 
consider the man's age and his stale of health, so as to ascertain his ex
pectation of life. What the employers have already paid appears to me to 
be absolutely irrelevant. The accident was in 1000. The award was in 
January, Mill. Supposing there luul been redemption in 1000, there would 
have been five years more by which to multiply the amount of the award, 
having regard to the expectation of life; but now he has to consider tin- 
expectation of life as from January, 1011. I fail to see what the antecedent 
payments, or what would have been the sum for redemption five years ago. 
have got to do with it.

The matter should be referred back for the ascertainment 
of the amount to lx- paid for redemption on the principle above 
indicated.

The appellant should have his costs of the appeal and there 
should be an order for restitution of the amount of the costs 
awarded below to the respondents and paid to them by the 
appellant.

.4 j)])cnl allourd.

MAN. NORTH WYOMING v. BUTLER.

K. R. Manitoba Kina’s Hatch, Galt, ./. March 27, 1915.
1. CORPORATIONS AND eOMI-ANIKS (§ VII (' 37()l Koill'IUN I.ANIÏ COMPANY—

Action ny Spkcific i*khkormam i. lt.S.M. 1913, part 4, ch. 35.
A foreign corporation not licensed to hold lands within Manitoba 

under lt.S.M. MM3, Pt. IV., cannot maintain an action in that province 
for specific performance of an agreement to exchange lands in the 
foreign jurisdiction for lands in Manitoba; the action may be dismissed 
on a summary application under Manitoba Rule 039.

|Empire ('team Sc/taralor Co. v. Maritime Dairy Co., 38 N.U.R. 309, 
followed; Kucliil Avenue Trusts Co. v. Holts, 21 O.L.R. 417, distin
guished.]
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Appeal from an order of a Co.dismissing an application. man. 
IT. l\ Fillmore, for appellant. K-B.
IV. C. Hamilton, for respondent. North

.... . . . - Wyoming
Galt, .1.:—1 his is an appeal from an order made by IIis v.

Honour Judge Locke, dismissing an application on behalf of the Butler. 

defendants for a stay of proceedings. The application is based o«it. j. 

upon an allegation that the plaintiff is a foreign corporation 
which has not obtained a license within Manitoba, and is there
fore disentitled to acquire or hold the lands in question. The
plaintiffs are a company incorporated under the laws of the 
State of Wyoming, one of the I’nited States of America; the 
defendants reside in the State of Nebraska, but own certain 
lands in Manitoba.

The statement of claim alleges that under a series of agree
ments, concluded in January, Mil 1, the defendants agreed to 
purchase from the plaintiff certain lands in the State of Wyoming, 
and to pay therefor the price or sum of S48JHM), part thereof 
833,2(M) to be paid in money to be secured by a mortgage back 
to the plaintiffs on the Wyoming lands, and the balance 811,800» 
by the defendants giving to the plaintiffs in exchange certain 
lands in the Province of Manitoba, containing 100 acres or there
abouts. The plaintiffs claim specific performance of the said 
agreement and possession of the said Canadian lands, etc.

The defendants deny practically all the allegations in the 
statement of claim, and they say (par. 22) : -

The plaintiff in a foreign corporation and lias not obtained a license in 
this province required by Part 4, eh. 35, R.8..M. 1913, and is not capable of 
holding or acquiring land in this province or of maintaining this action.

On February 8, 1015, a notice of motion was served by the 
defendants upon the plaintiff for an order that all proceedings 
herein be stayed on the ground, amongst others, that tin* plaintiff 
company has not obtained a license in this province as required 
by Part 4, eh. 35, R.ti.M. 1013.

The only affidavit filed in support of the motion is one by 
William Parker Fillmore, a member of the firm of defendants’ 
solicitors. He states:

That I have searched at I In* office of the Provincial Secretary for the 
Province of Manitoba, and I find and say that the plaintiff has not obtained 
a license in this province as required by Part 4 of eh. 35, R.S.M. 1913;

3. That the plaintiff company is a foreign corporation within the 
meaning of the said Act.
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In answer to the motion an affidavit by William Tracy Alden, 
secretary of the plaintiff company, was read, in which he says:—

2. The plaintiff company has not carried on in Manitoba any part of 
its business. This action is not brought in respect of any contract made 
in whole or in part within Manitoba in the course of or in connection with 
business carried on contrary to sec. 1 IS of the Companies Act.

The plaintiff company apparently takes the position that so 
long as it cannot be proved to be carrying on business within 
Manitoba it does not require a license; but sec. 119 of the Act 
provides that:—

No company, corporation or other institution not incorporated under 
the provisions of the statutes of this province shall be capable of taking, 
holding or acquiring any real estate within this province unless under 
license issued under any statute of this province in that behalf.

It is quite manifest from the material before me which was 
also before the County Court Judge that the plaintiff company 
has not taken out a license. It is also clear from the statement 
of claim that it asks the Court's assistance to enable it to acquire 
and hold real estate in Manitoba. The plaintiff has no locus 
standi for any such purpose.

The notice of motion which was served upon the plaintiff’s 
solicitor is dated February 8, 1915, and it distinctly points out 
the objection in question. Ample time has elapsed within which 
the plaintiff might have removed the objection by discontinuing 
tin* action, procuring a license, and starting afresh, but it has 
not done so. The question is whether the defendant is entitled, 
upon a summary application, to an order staying the action, 
pursuant to his original notice of motion, or dismissing it, as he 
now asks in his notice of appeal, and subsequent notice of motion.

Mr. Hamilton, in supporting the order, relied strongly on the 
case of Huclid Aie. Trusts Co. v. Hohs, 23 O.L.R. 377, affirmed 
in appeal, 24 O.L.R. 447. There the action was brought for 
possession of certain lands in the City of Toronto, upon a mort
gage made by the defendants, and it appeared that the plaintiffs 
were a banking corporation and were not authorized to take 
security beyond the State. It was therefore argued that the 
mortgage was void. A further point was taken that the plaintiffs 
had not taken out a license to do business in Ontario until after 
the date of the mortgage and after action brought. In delivering 
the judgment of the Divisional Court, Clute, J., says, at p. 387:—
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The general rule as to the power of a corporation to hold land is stated 
in lOC.vc. 1133 as follows:,“The limitations imposed by the principles of the 
common and the statute law upon the power of corporations to hold land, 
as elsewhere explained in this article, are greatly modified by a principle 
of extensive application now to be considered, which is that although a 
corporation may be disabled or forbidden from holding land at all. or from 
holding land except for particular purposes, or from holding land beyond 
a prescribed limit, yet if it does hold land in the face of such disabilities or 
prohibitions, its title will be good except as against the State alone, and that 
it will he deemed to have a good title until its title is invalidated in a direct 
proceeding instituted by the State for that purpose.” On p. 1135, it is said: 
“This principle has no application where the corporation is seeking aid of 
a court of justice to enable it to acquire lands which it has no power to 
acquire and hold. Here the principle is that a court of justice will not aid 
a corporation to do that which is impliedly forbidden by its charter or by

It will be observed in the present case that the plaintiffs do not ask to 
have their title perfected; they claim to have a good title as against all 
persons excepting the Crown by office found: and what they ask is pos-

Here the plaintiff company is seeking the aid of our Court to 
enable it to acquire lands which it has no power to acquire or 
hold in contravention of the statute law of the province.

It was also argued on behalf of the plaintiff that this defence 
based upon non-compliance with the Companies Act, could not 
be taken advantage of on a summary application, but must go 
down to trial. This question came pointedly before the Supreme 
Court of New Brunswick in the Empire Cream Separator Co. v. 
Maritime Dairy Co., 38 N.B.R. 309, where it was held that a 
writ of summons issued by an unlicensed extra-provincial cor
poration on a contract made in part within New Brunswick 
contrary to secs. 12 and 18 of the Act respecting the imposition 
of certain taxes on certain incorporated companies and associa
tions may be set aside on summary application. It would seem 
a hardship that a defendant should be compelled to litigate an 
action down to trial, with the usual expensive examinations for 
discovery or commissions to take evidence in the United States, 
and counsel fees at trial, when there exists an objection to the 
plaintiff’s right of action clearly defined and not open to disputa
tious evidence.

Our r. G39 provides that:—
Any party to an action may at any stage thereof apply to the court or 

a judge for such order as he may, upon any admissions of fact in t he pleadings, 
or in the examination of any other party, be entitled to; and it shall not 
be necessary to wait for the determination of any other question between

MAN.

K.B.
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MAN tli<> parties; or lie may su apply where the only evidence consists of docu

K. B. ments and such affidavits as are necessary to prove their execution or 
identity without the necessity of any cross-examination; or he may so

Wyoming

apply where infants are concerned, and evidence is necessary so far only as 
they are concerned for the purpose of proving facts which are not disputed.

I think the language of our rule is wide enough to enable the
Court or a Judge1 to give the defendants summary relief from an 
action which the plaintiff had no right to bring.

For these1 reasons, the elefendants’ appe*al is allowed anel the 
nctiern elismisseel with e*osts, inclueling the exists of this appeal.

A ppeal allowed.

N. S REX v. COADY.

8.C. \ urn Scotia Suprenn Court. Sir Charles Toinislo nil. Ilrahaui. h'.J
amt If asset 1. I.oiifilii) amt Drysilalr. Jan liar ft 2. 11115.

1. Justice of the peace (6 III—13)—Jurisdiction—X.8. Temperance Act.
Two justices of the peace appointed for the entire county and holding 

a session at the police office established in an incorporated town within 
the county under the Towns Incorporation Act, X.S., have concurrent 
jurisdiction with the stipendiary magistrate of the town to try a charge 
of selling intoxicating liquor in contravention of the Nova Scotia Tem
perance Act, 1910.

[H. v. (Unvariedi, 5 Can. Cr. Cas. 157, 34 N.S.R. 505, referred to.)

Statoiiwnt Appeal from a judgment of a County Court Judge.
D. McNeil, K.C., for appellant.
W. F. O’Coniwr, K.C., for ret

Russell, J.

The judgment of the Court was delivered by
Russell, J.—The question raised by this appeal is whether 

the jurisdiction is given by the N.S. Temperance Act, 1010 
(ch. 2 of 1910), to two justices of the peace to try an information 
for violation of the Act within the town of Inverness, which 
was incorporated under the provisions of the Towns Incorporation 
Act. In the case of Rex v. Giovanclti, 5 Can. Cr. (’as. 157, 34 
N.S.R. 505, it was held that a county stipendiary could convict 
for such offences in the town of Sydney, there being no exclusive 
jurisdiction given to the stipendiary for the town, as had been 
contended in that case. The Act relating to the appointment 
of stipendiary magistrates, ch. 33, R.K.N.S., was afterwards 
amended by ch. 11 of the Acts of 1905 by substituting the word 
“municipality” for “county,” so that the stipendiary magistrates 
should thereafter be appointed not for counties but for muni-

83
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cipalitiee, but no such amendment was made with reference to 
justices of the peace. They still continue to be appointed for 
counties as they have always been.

The N.S. Temperance Act, 1910, enacts, sec. 35, that any 
prost " r the Act (or “this part ”) may be brought before
any magistrate having jurisdiction where the offence was com
mitted, and “magistrate” is by sec. 2 (d) defined to mean a 
“stipendiary magistrate or two justices of the peace.”

It is contended that exclusive jurisdiction is conferred upon 
the town stipendiary by sec. 233 of the Towns Incorporation 
Act, which provides that there shall be in the town a police office 
to be established by the town council “where all police business 
of the town shall be transacted,” and (sec. 234) the stipendiary 
magistrate is required to attend there daily or at such times 
as are necessary for the disposal of business, etc.

1 do not think that these words are apt for the purpose of 
conferring an exclusive jurisdiction. The only question that 
could be raised under the section would be what I >' 1 incline
to consider a very frivolous one, whether it was obligatory upon 
the justices to hold their court in the town office or whether this 
requirement was in some way limited to some particular kinds 
of business, or whether it was not merely directory. In any case, 
the words obviously refer to the place where the business is to be 
transacted and not to the functionaries by whom the jurisdiction 
is to be exercised.

For these reasons I think that the conviction was valid and 
must be affirmed.

Conviction affirmed.

IRWIN v. CAMPBELL.

N’iipirnic Court of Cumula, Sir Chariot Filzpalrirl:. Ihirirs. ItUin/loii.
Huff, ami Anglin, May IS. 1015.

I. Laxduird axi) tf.xaxt i § 111 A—47 i I’aymkxt for m ii.mxiis—Modi
OF VALIDATION,

Covenants contained in separate leases on adjoining lots providing
the payment for the improvements thereon by the lessor upon ........ .
piration of each lease, in an amount ascertained by valuators, dues not 
authorize a valuation of the improvements on the several lots as an 
entirety, but the value must be ascertained of the improvements on 
each lot separately.

|Cinnpbrll v. Inriu. 32 O.L.R. reversed.]
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2. Arbitration i§ III—10)—Vai.iihty of award—Imcrockk valuation. 
Aii award by valuators, defective because based on a valuation of 

several lots as an entirety instead of ascertaining the value «in each 
bit separately, does not warrant a tlismissal of tin* action, but that 
the same or other valuators should be appointed to ascertain the value 
in a proper manner.

| <'n ni <■ run v. Cuddy, I .'I D.L.ll. 757. I MM 4) AX'. 051, followed; ('uni y 
hrll v. Infill, 32 OX.II. 48. reversed.!

Appeal from a decision of the Division of the Sup
reme Court of Ontario. 32 O.L.R. 48.

Rowell, K.C., and (leorye Kerr, for respondent.
Sir Charles 

F t*t>atrick. C..I. Sir Charles

IniNOTON.
Fitzpatrick :—1 eoneur with Mr. Justice

idington, j. Idinuton, J. : This is an action brought upon two covenants 
in two separate leases of which respondent is the assignee. The 
covenant in each was as follows:—

And the lessor shall pay or cause to lie paid to the lessee the amount 
so found to lie proper to lie paid for the said buildings not less than two 
months Ix-fore the end of the then expiring term, and in the event of tin- 
said value of the said buildings not being paid as aforesaid within the time 
limited ns aforesaid, or in the event of the lessor not having given six 
month's notice in writing as aforesaid of his desire that no further term 
should be grante«l, and of the lessee having given, five months' previous to 
the end of the term hereby granted, notice in writing of his desire that 
such further term should Is* granted, it is hereby agreed that the lessee 
shall be entitled to a renewal of the lease of the said premises for a fur
ther term «if twenty-one years to lie computed from the expiry of tin- 
previous term, at tin- annual rent which shall have been ascertained by 
the valuators as aforesaid as tin- proper sum to lie paid as the ground 
rent of the said premises for the following term of twenty-one years, if 
such term should be granted.

Fach lease had provided by what preceded said covenant 
that the lessor might give notice of his desire instead of ro

of lease to terminate at the end of the term the relation
ship of landlord and tenant and then the value of the build
ings on the property leased should be valued by a board of 
valuators. It is in respect of such value of i to be so
determined that the foregoing covenant was entered into.

Due notice was given under each of said leases by appellant, 
the representative of the estate of the original lessor, and a 
board was duly constituted under each lease. That board was 
composed of the same men in each case, but the proceedings to

^178
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constitute the hoard had of necessity to he s< and inde
pendent.

The lessor held eaeh parcel covered by said leases under 
leases from two different estates and his leases had similar 
though not identical provisions relative to the termination there
of and of repayment for buildings. Every consideration, there
fore, hearing upon the questions involved herein, required that 
though the hoard might he composed of the same men yet the 
proceedings under each lease here in question should have been 
carefully preserved independent of each other.

By some remarkable oversight this was not done by tIn
board of valuators, hut an award was made by them that treated 
these separate properties, independent in origin and the per
sonalities concerned therein, as if they had always been one 
whole. And one sum of $35,000 was found by said award.

It so happened that at the time when it became necessary 
to proceed, the persons interested as lessor and lessee respectively 
of each were the same. But that was not any justification for 
departing from the frame of the separate notices and other pro
ceedings separating what the board (or rather boards composed 
of same men) were constituted to determine. Had they found 
separate values and sums due in respect of the buildings upon 
each parcel and then added them together there might, seeing 
the party to pay and the party to receive were same, have been 
no insurmountable objection to the award.

But as it stands there clearly was on the face of it no separate 
x ion upon xvhieh the covenant could operate and an action 
thereon be founded. And the evidence adduced at the trial of 
this action puts beyond doubt not only the fact that there was 
none, but also that the valuators entirely misconceived their 
duty in the premises.

It seems they had from the beginning so misconceived the 
purpose of their appointment that they opened their proceedings 
on the assumption that they were arbitrators and as such had to 
hear evidence and determine accordingly. They were, after a 
remonstrance by appellant’s counsel and discussion of an hour 
or txvo, persuaded that such xvas not the case and that they must 
act as valuators only.

281
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One if not more of them frankly admitted he was not quali
fied by personal knowledge to discharge such duty. Explana
tions were given them that they had a right to become informed 

. in such a way as they deemed best.
In the course of this discussion they and others concerned 

allege that the counsel who had appeared for appellant to ex
plain that they must act as valuators and not as arbitrators, led 
them to believe they could award a lump sum including both the 
buildings held under each lease. Even if that were so it can
not bind appellant, lie denies this so alleged, and adds he had 
no authority to do any such thing. And in this latter regard he 
stands uncontradicted.

No attempt is made to prove such authority, but it is argued 
he was counsel for the appellant and hence must be held to have 
had implied authority.

Inasmuch as there was no trial, no judicial proceedings, in 
which counsel could act as such, the argument seems idle. And 
even if there had been such a judicial proceeding, counsel could 
have no implied authority to do any such thing. If it were a mere 
matter of procedure in such a case counsel might have been held 
to have implied authority relative to the scope thereof. But 
it is not matter of procedure. It is a most material substantive 
right appellant had to be dealt with upon the lines laid down in 
each of the separate notices under and pursuant to which the 
valuators were bound to act. They had no power beyond. Nor 
could they have acquired it except by some binding agreement 
between the parties fixing or blending into a new consolidated 
covenant the two independent covenants and the rights arising 
thereunder.

All this seems so clear as matter of law that 1 do not think 
the board correctly understood what counsel sait! and what they 
were about or they would at once have insisted upon his filing 
with them a consent by appellant to such a departure from the 
terms of their two respective appointments.

The advantages for the appellant in keeping the two things 
separate were so obvious that I cannot impute to any lawyer act
ing for the appellant his intentionally surrendering such ad
vantage.
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The buildings hud been erected under u system of leasing 
such as adopted and were the separate results of different leases 
and rights in relation thereto. The buildings had not, as I un
derstand it, been all built at the same time. Hut by reason of 
being on adjoining lands they were made in fact to form ami to 
be used as a whole. That was a mere accident which so long as 
held by same party might secure a more profitable use than if 
kept separate. That advantage the occupying tenant could 
rightfully enjoy during the concurrence of the terms and do no 
injury to the lessor. Hut at or within a few days of the end of 
each of the terms, which were approximately but not identically 
the same, the appellant ’s right in one of these parcels ceased. 
All she could ask from her landlord was to be compensated for 
the buildings thereon without any such advantage or augmented 
value incidentally flowing from such antecedent concurrence.

If. as suggested or hinted at in argument, she by some one 
else’s stupidity, escaped the observation of this, and gained 
thereby, we have nothing to do therewith.

Again there was an agreement pome to during the proceed
ings and ml need to writing whereby the valuators were fully 
relieved from the burden of the other part of tin- inquiry for 
which they were appointed and by which they were to determine* 
what would be a proper rental in case of renewal.

If there had as alleged been in fact any further waiver or 
limitation of the duties to be discharged by the board it in all 
probability would have formed part of that writing. But it 
did not.

And the insurmountable reply of the appellant to the re
spondent and to the members of the board is that the written 
award does not in its recitals pretend to allege any such thing 
as now set up but proceeds on the original notices; if that is what 
it means.

But does it mean that? Indeed it rends or may be rend as if 
founded only upon one notice. If that was what was present to 
the valuators’ minds and they in truth had forgotten that there 
were two different sets of notices and appointments then the 
whole business has miscarried. In that event clearly there have 
not been any such valuations as the appointing notices required.

CAN.

8. C.

lilingtoii, J.
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CAN. In any way one can look at it there seems no escape from the
8. C. conclusion that there never was such a valuation and finding

within the requirements of either covenant as to entitle a re
covery thereon.

( AMPBELL. Such a finding and valuation is a condition precedent to the
Idington, J. covenant having any operative effect herein unless alternatively 

in the way 1 am about to point out as applicable to such a fail
ure of purpose as is apparent.

I need not therefore enter upon the undesirable features of 
the case as presented and argued at length. 1 may be permitted, 
however, to point out that this is the third or fourth case where 
we have recently had to consider the duties of valuators, and this 
is not the first in which suspicions were cast, in argument, upon 
the manner of conducting the proceedings arising from indis
cretion on the part of some of those concerned therein.

It is unpleasant to have to deal with such features. To pal
liate or excuse them tends to lead others to go and do likewise 
and to needlessly fix blame upon any one by pointing out where
in he has been indiscreet is not desirable. I. therefore, abstain 
from saying more than is prompted by what the experience of 
what has transpired in other cases as well as herein and that is 
that valuators should not listen to one party, or any one acting 
on his behalf or under him, unless the other is present or is 
consenting thereto, and it would be safer to keep away from hav
ing anything to do with either of such parties pending the in
quiry and until the award is signed or otherwise openly declared 
to both parties.

And when valuators are sworn as they were here, Î submit, 
with great respect, none of them can properly be treated as 
managing or acting for him who has appointed him or them.

This appeal should be allowed without costs to either party 
throughout except the costs of the proceedings up to trial so 
far as same usefully served the purpose of presenting plaintiff's 
claim.

But instead of dismissing the action the judgment should 
be so framed, in accordance with the principle proceeded upon 
by the Judicial Committee of the Privy Council in the case of 
Cameron v. Cuddy, 13 D.L.R. 757. ns to have the value of the
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buildings in question under each lease determined by a referee 
to be named by this < ourt or by the Court below, unless the par
ties desire that the same board as originally constituted should 
proceed to do so.

It seems to me- having regard to the facts in said case the 
paragraph therein, at p. tioti, covers this, as follows:—

CAN.

8. C.

( AMI'UKl.L.

When an arbitration for any reason becomes abortive it is the duty of 
a Court of law, in working out a contract of which such an arbitration is 
part of the practical machinery, to supply the defect which has occurred. 
It is the privilege of a (ourt in such circumstances and it is its duty to 
come to the assistance of parties by the removal of the impasse and the 
extrication of their rights. This rule is in truth founded upon the soundest 
principle, it is practical in its character, and it furnishes by an appeal to 
a Court of justice the means of working out and of preventing the defeat 
of bargains between parties. It is unnecessary to cite authority on the 
subject, but the judgment of Lord Watson in Hainlyn «I Cu. \ Tulislcn 
Distillery, ,\ 1894] A.C. 202. might be referred to.

That caw in which this language is uwd 1m alleged to have 
involved an arbitration and conceivably a distinction may be 
drawn between a valuation by arbitrators and by valuators. 
Hut the language quoted seems applicable in principle, especi
ally when regard is had to the very involved contract before 
them in that case and to the fact that it was a case of valuation 
that was in question therein though those to value were desig
nated arbitrators.

In that ease apparently their Lordships assumed the party 
concerned might have had another remedy under the contract, 
and so it seemed to some of us. In this ease the very “impasse” 
from which the parties’ rights have “to be extricated” seems to 
render it impossible within the words preceding and forming the 
foundation of the covenants in the leases to find therein any re
medy and hence renders it more imperative than there that the 
Court must act in order that justice be done.

The ease cited in the above paragraph and much therein 
suggests there was nothing more therein than the Court doing 
what is done every day in our law unless the arbitration is made 
a condition precedent to the right of recovery. As I read their 
Lordships’ language which T quote, in light of the contract they 
were dealing with, it means much more. It is. to repeat, the
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CAN. very “impasse” from which the parties’ rights have “to be
S.C. extricated” that is the pith of the judgment.

ÏKWIN The agreement filed reduces the question involved, in order 
that justice may be done, to one of ascertaining in a proper

Campbell. manner the respective values of the buildings in question in
Idlugton, J. each lease.

That being obtained the judgment finally should Is* for tin- 
respondent for the aggregate value thereof with all the costs 
of the reference if directed as I suggest and of entering judg
ment on the result.

After writing foregoing 1 modified my opinion as to the dis
position of costs. I agreed to tin- judgment delivered.

Duff, J. :—This appeal should be allowed. It is necessary 
in my view to consider only one point.

The action is brought upon two distinct covenants in two 
separate leases. Kach provides for the payment of the value of 
tin- buildings on the land demised to be ascertained in a certain 
way. In neither case has that value been ascertained. In fact 
there is one building, i.e., a building which is a physical unit 
situated partly on the land demised by one lease and partly on 
that demised by the other, and it is the value of this building as 
a whole that has been ascertained. That sum cannot be re
covered under either or both of the covenants for the simple 
reason that both the obligations and the accessory rights of 
action are distinct and independent. The obligation in each case 
is to pay a sum ‘‘proper to be paid” in respect of the buildings 
on the land demised by the lease in which the covenant appears 
which sum is to be ascertained by a valuation to be made in the 
prescribed manner. There is no such valuation in respect of 
buildings upon either parcel demised, and the condition flu, 
essential term that there shall be such a valuation is not purged 
by the production of a valuation of such buildings plus some
thing else.

The judgment at the trial was not really based upon these 
covenants at all. In substance the learned trial Judge proceeded 
on the view that the appellant was “estopped” from taking this 
objection that the covenants were separate. I think probably by
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this the learned trial Judge means that the appellants arc es
topped by Millars conduct from denying the existence of an 
agreement to pay the amount of the valuation.

I think the learned Judge himself hold* that Millar never 
intended to enter into such an agreement; and I think it does 
not appear that Millar understood that the other parties thought 
he was entering into such an agreement or that they in fact 
thought so. If they had thought so and intended to rely upon 
it. it is difficult to suppose that they would not have put the 
agreement in writing. My strong impression is. and indeed 1 
think it is the proper conclusion, that Mr. Kerr thought the 
course taken was strictly regular and the Appellate Divisim 
has upheld his view. I think he was wrong and that this action 
as framed fails.

I say nothing of the charge of misconduct except this: As
suming Mr. Garland’s honesty to be unimpeachable he has him 
self to thank for the suspicions which his conduct aroused.

It dot's not follow that the respondent should Ik- dismissed 
empty handed. 1 agree with my brother Idington in thinking 
that the principle of Cameron v. Cuddn, 13 D.L.R. 7f>7, applies 
and 1 concur in his proposal as to the disposition of the appeal.

Davier and Anojjn, JJ., dissented.
Appeal allowed willi costs.

WILLIAMS v. BLACK.

Manitoba King's Itrnrh. Curran, J. Jut g 15. 1015.
I. SPECIFIC PERFORMANCE (§TE2—35)—FaTII A NOE OF LANDS—DEFECTIVE 

TITLE—PI-LAY IN PERFECTING—RldUT TO RFMFDY.
A party seeking specific performance of an agreement for the ex

change of lands is not entitled to the remedy if lie delays the perfect 
ing of his title for an unreasonable time.

•2. VFNDOR AND PFRCIIA8ER I § II E—2ft)—PFI.AY IN MAKINd TITLE—RIGHT 
TO BEPVD1ATK CONTRACT—EkHENCF OF TIME.

In the absence of a stipulation making time of the essence of the eon 
tract, a delay of four months in perfecting title to land is unreason 
able and will entitle the other party to repudiate the contract.

I Harris v. Robinson. ‘21 Can. S.C.R. .31)8: Mabcr v. /'< nskahki. 15 
Man. L.R. ‘23d: McDonald v. Elder. 1 <1r. 525. referred to.]

3. Evidence igXI.X—5151—Parol evidence—Indefinite description
OF LAND—StATVTE OF KRAVDS.

Parol evidence is admissible to establish the legal description of 
land otherwise indefinite under the requirements of the Statute of 
Frauds.

\Caislcg v. Stnrart, 21 Man. L.R. 341. followed.1

CAN.

8.C.

Cam pm 11.

Anglin. .1. 
MiRsenting)

MAN

K. R.
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CAN. 4. Strr-orr ami cot ntkhilaim t§ll'—15)—Kxi ii anul or la.mis K\ 
rueCKMKNT—4Jor.MKKti.AIM ma liAMAUKH—ltllillT TO.

8.C. Au agreement fur tin- exchange of lands is nut unilateral. Imi

V 1 I I I A MN
milliiiilly depcuilent • un reciprocal avis, wliivli will disviitillv a |iailx 
to counterclaim fur damages if lie is unable lu carry out his pait uf 
the contract by reason uf a defeet ill the title.

Statement
Action for Hpeeitte performance of an aigreement for the ex

change of lands.

M. liftman, for plaintiff.
L. />. Smith, for defendant.

•

('vrh.xn, J.The plaintiff Keeks specific performance of an 
agreement in writing entered into between himself and the de
fendant for the exchange of properties, in the words and figures 
following:—

Memorandum of agreement made this -ItIt day of March, 1 1 1. between 
•fose|di Williams of the City of Winnipeg, Province of Manitoba, t on 
tractor, party of the lirst part ; and Alexander Black, of Arnaud. Province 
of Maniloha. farmer, party of the second part.

The party of the lirst part hereby agrees to sell and exchange and the 
party of the second part to purchase and exchange the following de- 
scribed property: House 11)2 Kugenie Street, Norwood, at and for the 
price of seventy live hundred dollars, subject to encumbrances uf thirty- 
one hundred dollars. Party of the second part hereby agrees to give in 
exchange the south-east quarter of section 25 2 .*1 east, clear title for the 
equity of the party of the lirst part ill alsive described house. All ad
justments to Is- made to date of this agreement. 1 Signed) .losKI‘11 WIL
LIAMS. (Signed) A. If. Black.

As to both signatures, ( Signed ) Ih wan (Iii.ciibist ; or, in the
alternative, damages.

The defendant sets up the Statute of Frauds, repudiation of 
the alleged agreement, laches disentitling the plaintiff to relief, 
and counterclaim for damages for loss of crop and for injury 
to the lands front noxious weeds.

The plaintiff registered the agreement against the defend
ant's land, and the defendant now asks to have such registra
tion vacated.

The statement of claim contains no allegation that the plain
tif!' was at any time the owner of the lands he had agreed to give 
defendant in exchange for the defendant’s farm. It merely 
alleges that the plaintiff at all material times has been and now 
is willing and able to perform his part of the agreement. Per
haps this is a sufficient statement of the plaintiff’s position, but
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it seems to inv t hat it is not. However, no object ion was taken MAN. 
by the défendant upon this point, and I pass it by to colander k. b. 
the main facts as proven and the law as applicable thereto. \\ iTTTÂm

At the conclusion of the plaintiff's case the defendant*s couu- 
sc! asked for dismissal of the action, contending that the plain- , 
tiff had not shewn that he had a good title to the Norwood pro- (’urr*" J 
perty, and also that the agreement, ex. I, did not comply with 
the Statute of Frauds, inasmuch as the description of the Nor
wood property was vague and indefinite and not such a descrip
tion as was required by law. I noted the objection as to title, 
but declined at that stage of the proceedings to give effect to it, 
as there certainly was some evidence of the plaintiff’s title. 1 
allowed the plaint iff to give parol evidence of the legal descrip
tion of the Norwood property, which was simply described in 
the agreement as House 102 Kugenie street, Norwood, to meet 
the objection of the Statute of Frauds.

('ainlcy v. Stewart, 21 Man. L.R. 341, seems a clear authority 
for this : see page 343, where Robson, •)., said:

It is clear t lia t purul evidence is admissible to follow up the reference 
to tin* lots so as to ascertain their exact identity, the objection in that case 
living to a description of part of the property ineluded in the agreement 
as "Six lots in Winnipeg as listed with .1. I*. Iluckmim ami Son."

The legal description of the plaintiff’s property was then 
shewn to be lot 8, block 13, according to plan 380 of the Winni
peg Land Titles oflice, except the easterly 8 feet of the lot.

At the date of the agreement, ex. I. namely, March 4. 11114. 
title to this lot stood in the name of Andrew Lang under certi
ficate of title No. 2311 (Mi, subject to a first mortgage to the 
National Trust Co. Ltd., for $2,400. and a second mortgage to 
one Loptur Jorundson for $1,200. Certain certificates of judg
ment against the plaintiff were also registered and in force at 
the date of the agreement, namely, one for $154.70, registered 
December 23, 1013; another for $11.00. registered 3anuary 13.
1014, and still another for $03.00. registered January 5, 1014.
These judgments, while undischarged in the Land Titles office, 
would have prevented the registration of a transfer from the 
plaintiff to the defendant except subject to them, and con
stituted encumbrances which the plaintiff was bound to remove 
before asking the defendant to accept his title.

i a 23 II.I..N.
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MAN. A transfer from Andrew Lung to the plaintiff of the Nor
K. H. wood property was produced from the Winnipeg Land Titles

William* office, dated May 22. 1914. The affidavit of execution was not

lll.A.K.
sworn to until July 14. 1914, and the transfer itself was not 
registered until February 1. 1915, when a certificate of title to
the plaintiff was issued, subject to the aforesaid mortgages, the 
aforementioned judgments having by that time been discharged.

There are now two other registered certificates of judgment 
against the plaintiff in force in the Winnipeg Land Titles office, 
namely, one for $42.(id. registered August 6, 1914. and another 
for $1,222.66, registered February 26, 1915. and both undis
charged and in force.

The plaintiff therefore had not a registered title to the Nor
wood property at the date of the agreement and did not become 
the registered owner of that property until February 1. 1915. 
Me claims, however, to have had an agreement with Lang, made 
in December of 1912, or January of 1914, under which he had 
a potential title to this land. This agreement was not produced 
at the trial, but on cross-examination the plaintiff said the Nor
wood property was one of nine houses he was to get from Lang 
under this agreement in exchange for 1,160 acres of farm land. 
At the date of the agreement in question whatever title the plain
tiff had to the Norwood property was derived under this agree
ment with Lang.

The solicitor Agnew. called as a witness, says he acted for 
the plaintiff in obtaining the transfer of this property from 
Lang, and that there was previous to this nothing to prevent the 
plaintiff from getting title from Lang except certain matters of 
adjustment. It does not appear, however, what these matters 
of adjustment were, or whether or not the plaintiff was in a 
position to so adjust matters with Lang as to entitle him as a 
matter of law and right to a transfer of the property in Nor
wood.

The delay on the plaintiff's part in closing out the agreement 
is not very clearly explained, but one cause at any rate was the 
existence of the first-named judgments which the plaintiff was 
at the date of the agreement and for some time thereafter un
able to pay off and have discharged. There were also difficulties
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on the plaintiff’s part in making the adjustments as to taxes MAN. 
and interest oil the mortgages on the Norwood property re- k. is 
quilt'd by the agreement, lie does not appear to have had the \\ ,7I77mn 
money to do this either, and consequently was not in a position <'■

to complete his agreement with the defendant. __
The solicitors who acted for each party prior to the action Curran J* 

being instituted were examined at the trial, but neither of them 
threw very much light on the dilatory conduct of the plaintiff.

The plaintiff's counsel argued that lie was able on and after 
May 22, 1914, to give title. If he was, the defendant was not 
apprised of the fact until July 14. 1914, when Agnews firm 
sent the Lang transfer to Frizell. the defendant's solicitor, by 
letter, ex. 5. This transfer was received by Frizell, but was 
apparently not used, and in some way unexplained, it found its 
way back into the hands of the plaintiffs solicitors, Agnews 
firm, and was by them registered, as before stated.

There was undoubtedly a delay of nearly three months on 
the part of the plaintiff in obtaining title in himself to the Nor
wood property, apart altogether from the delay in making the 
adjustments. The defendant did not acquiesce in this delay, but 
on the contrary appears to have been anxious to close out the 
agreement, lie says in his evidence, which is uncontradicted:— •

I employed Frizell a* my solicitor i » kin* the matter through. The 
I»«|mts were not made out that day (that is date of agreement, March 4).
I was told to go home and the papers would lie sent to me for signature.
They were not sent to me and about a month later I came to W innipeg to 
sec what was the matter. Frizell told me not to lie uneasy as I was 
losing nothing by waiting as plaintilf would have to pay up all adjust 
nients to date of transferring the title. I went home again anil made two 
more trips to Winnipeg lietween April and June l.i. about this matter, 

lie goes oil to say:—
I I leva me most persistent to find out why the deal was not going 

through, and was told by both Frizell and Gilchrist that there was some 
judgments against the plaintiff which held up the transfer.

On June 15, the defendant met the plaintiff in Frizell s office, 
when he says he told the plaintiff that he would not now take 
over the property on the basis of the March adjustments, but 
offered to do so if adjustments were made to the date of transfer.
Nothing was done then by either party and later the defendant 
met the plaintiff again in Gunn & Gilchrist’s office, when he was
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MAN.
K. B.

Williams

asked to accept a cheque for $128, in settlement of the plain
tiff’s liability on the adjustments. He refused, claiming that 
the cheque was insufficient for that purpose, which indeed was 
tlje fact as the amount only covered adjustments made up to 
March 4.

The defendant then wrote the letter, ex. 7, to the plaintiff, 
and handed it to Frizcll for delivery to the plaintiff. Its con
tents were in due course communicated by Frizcll to the plain
tiff. The money, or the cheque, offered the defendant was ad
vanced by (limn for the plaintiff and was left in Frizcll’s hands 
until July 27 following, when he returned it to (lunn by cheque, 
ex. II. after it hud become apparent to him that the transaction 
was not going to be carried out.

The things specified in the letter, ex. 7, which the defendant 
required the plaintiff to do by July Hi, following were not done, 
and the defendant contends that he had the right to repudiate 
the agreement in the event of default from and after such date.

The plaintiff did nothing further in the matter of completing 
the agreement on his part until September 15, 1914, when his 
solicitors wrote the letter, ex. 2, to the defendant. To this letter 
the defendant paid no attention, when ex. 3 was written, upon 
receipt of which the defendant appears to have consulted Mr. 
L. I). Smith as to his legal position. Mr. Smith took the matter 
up promptly with Mr. Agi tew and wrote his firm the letter, 
ex. 4.

On August 3. 1914. the plaintiff, through his solicitors, regis
tered the agreement, ex. 1. It will be observed that this was 
done after the defendant had notified the plaintiff by ex. 7 of 
his intended ion if adjustments were not made by July
16. It is further to be observed that the defendant resold the 
land on September 22, 1914, and conveyed it to the purchaser 
John W. Black, who has registered the conveyance to him. Spe
cific performance on the part of the defendant is now impos
sible, and the plaintiff’s only remedy is in damages.

Now, as to the defendant’s title to his land. The evidence 
is that he was the patentee of the farm from the Crown. Frizcll, 
his solicitor, had the Crown grant in his hands during the nego
tiations. but it was not registered. An abstract of the title to

2562
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this land put in as ex. 1U, shews the registration on December MAN.
30, 1913, of a prior agreement of sale from the defendant to k. 11.
one John Calvin Knox. This agreement is dated December 5, \\ ,7ham

1911. The defendant admitted making this sale, and that he
had received payment of part of the purchase price. He also _*
admitted that this agreement had never been cancelled or re- Cumn'J* 
seinded, and although the purchaser had abandoned the farm 
and left this province, no legal or other steps had been taken 
by him to rescind the sale or obtain a quit claim deed of the 
land from Knox.

The solicitors for the plaintiff seemingly never took the 
trouble to search the defendant s title to this land, and seem
ingly this defect of title was not discovered or known to the 
plaintiff or his solicitors. At any rate it does not appear to 
have fc the ground of any objection on their part to the 
carrying out of the exchange by the plaintiff. Nevertheless, 
this defect of title existed, and it seems to me. put the defen
dant in the position that he could not at the date of the exchange 
agreement, nor since, have delivered to the plaintiff title to his 
own land. In fact he had no legal title to sell and could not 
have compelled the plaintiff to specifically perform the agree
ment in the face of the defect in his own title.

These are all the facts that need be considered. Each party 
is claiming damages from the other for breach of the exchange 
agreement.

First as to the plaintiff's right to specific performance by 
the defendant, and damages in lieu thereof. Ex. 1 is, 1 think, 
an open agreement and subject to the incidents implied by law 
inter alia (1) that the vendor must shew a good title, and (2) 
that each party must do all things necessary on his part for 
completion “within a reasonable” time. The agreement con
tains no time limit for performance by either party but it was 
competent after unreasonable delay or neglect in performance 
by either party for the other to make time of the essence of the 
agreement by notice to the other to perform within what would 
be a reasonable time, having regard to all the facts and circum
stances of the case.

I think the plaintiff has been guilty of unreasonable and

1
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MAN. unnecessary delay in completion, first in the matter of per
K. H. fecting his own title by securing and registering a transfer to

Wll.l.lAMN himself from Lang. The title being under the Heal Property 
Act, the possession of a transfer by him from Lang conferred 
upon him no actual legal title or interest in the land, lint only

Curran, J. a right of registration under the Act. lie did not obtain the 
transfer until May 22, 1914. nearly three months after the date 
of the agreement, and did not cause himself to be registered 
under the Act as owner until February 1. 19IT>. Secondly, in 
the matter of preparedness to make the necessary adjustments of 
interest and taxes on the Norwood property. which the agree
ment required him to make as of March 4. 1914. and which in
volved the payment by him to the defendant «if tin- proportion 
of interest and taxes accrued to that date. The plaintiff clearly 
was not prepared to make this payment until some time towards 
the middle of June, and then only of the amount figured up to 
March 4.

In this view «if the matter could it fairly be said that a 
delay on the plaintiff’s part of over four months in perfecting 
his own title was reasonable? 1 do not think so.

This was the position on July 13 when the defendant gave 
the plaintiff tin* notice, ex. 7. 1 think the defendant was quite 
justified under the circumstances in giving this notice and there
by making time of the essence of the agreement for fulfilment 
by the plaintiff and 1 further think the time limite«l, three days, 
was not unreasonably short for the purpose spcciiied under 1 lu* 
circumstances, as the plaintiff had had ample opportunity prior 
to this time of fulfilling his obligations in tin* matter of the ad
justments. 1 am of opinion, therefore, that the defendant was 
entitled to give the notice he did give and to treat the agreement 
as no longer subsisting from and after the date fixed if the plain
tiff failed to complete within the time limited. 1 think that 
from and after July 1(1. 1914. the defendant was entitled, under 
the circumstances, to treat the agreement as at an end, and as 
imposing no further liability upon him either for specific per
formance or to pay damages arising from a breach on his part.

Vpon the whole, I think the plaintiff has been so negligent 
and guilty of so much delay that 1 would not. in the exercise of
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that discretion which the Court in actioiiK of this nature has, 
decree specific performance against the defendant, even if no 
notice to complete the exchange had been given. Nor do I think 
the plaintiff has made out a case where damages ought to he 
given in lieu ofeor in addition to apecifie performance.

I refer generally to the following authorities: McDonald \. 
Elder, 1 Or. 513 at 525, where it is laid down that
Kvi'ii wlivn tilin' i* nut uf the ewmiiee uf the euntiuet. |nirti«it have nut an 
inilelinite |m*i i<mI within which in |ierfuini the tenu* uf tlie agreement, hut 
are iH'iinittetl to |nt an einl to vuntrart* which have nut heen duly |hm" 
funned . by leasunahle notice;

Harris \. Iiobihsoa, 21 Call. S.C.K. 390. at 398, on the right to 
terminate by notice:

I nay then that in the tir*t |dace the letter uf November 111. isss. hav
ing regard to all the firctiniidance* diwlused in the evidence, wa* »iilli 
fient tu |Hlt an end tu the bargain.

See also Malar v. Dt asl.alsl.i, 15 Man. L.K. 230.
1 think the plaintiff's action must he dismissed with costs.
Now, as to the defendant's counterclaim. 1 do not see how 

he can recover for the reason that lie himself has not shewn that 
he was ever in a position to carry out his part of the exchange 
of properties. The agreement is not unilateral, but mutually 
dependent on reciprocal acts. He never was and is not now 
in a position to make title to his farm; his registered title is 
clouded by the Knox agreement which is still legally existing 
on his own admission. He must either have secured cancella
tion in the Courts and consequent vacation of the Registry, or 
procured a quit claim deed from Knox, lie Ims done neither 
of these, and is in no position in the Courts either to compel the 
plaintiff to specifically perform or to recover from him damages 
for breach of the agreement. Had his own title been clear it 
would have been different.

I do not think he could successfully maintain an action at 
common law against the plaintiff for damages, because of his 
own defective title and inability to carry out his part of the 
agreement.

The defendant’s counterclaim will therefore be dismissed 
with costs. Registration of the agreement of sale against the 
defendant’s farm will he vacated and set aside.
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MAN. The plaintiff must pay the costs uf action an<i there will be

K. B. a net-off of coats of the counterclaim against the costs which the

Wm.iAMH plaintiff will have to pay.
Action dismissed.

ALTA. PEARCE v. CITY OF CALGARY.

8 C. Alberta Supreme Court, Walsh. ./. Map 1. 1015.

1. Taxkh Hilll 1—104fl)—Kxvfhhih ahhkhhmfnt of acbkaok—Hf.vikw
Action mi kkvovfry hack—Rkh ji ihcata.

Vndvr tin* Asaemmient Act. Alta., a court of revision. ami on appeal 
from that court tin* district court judge, ha» jurisdiction to entertain 
a complaint in respect of any or all of the mat tern which make up an 
assessment for taxation purpose*, including the ascertainment of tin- 
acreage of the land to In- taxed -under a in assessment; where uncoil 
trover ted evidence was given hy tin- municipality on an assessment 
appeal as to such acreage and the assessment was fixed on that basis, 
such adjudication if not appealed from becomes res fuilieata. and it is 
not open to the ratepayer by separate action to recover from the 
municipality tin- overpayment resulting from tin- area of the land 
lieing afterwards found to In* less than the acreage upon which the 
assessment was lix«*d.

| Toronto Ifailirap v. Toronto, |IJ)04| A.C. NOP. distinguished.!
2. Taxkh i # III It 2—15Î6I- Assessmkvi of i.axii—Vai.cation of iimh-ks

—Frontaux.
A block of land forming one parcel and In-Id under one title may 

lw assessed as one parcel although it i* of a varying character which 
makes one portion much more valuable than other portions; the 
assessor will In* assumed to have taken the varying values of the differ 
cut frontages into consideration in living a lump sum or average rate 
for the entire block of land.

3. Taxkh (§111 IM 1 III)—Ahhkhhmknt—Dfhchiption of t wo—Kffkct
on TAX MAI.K Fl KtHAHKK.

It is only for the purpose of a tax sale and the conveyance to the 
tax purchaser that a description of the land in the assessment thereof 
is required to be siillieieiit to identify the land and |M*rmit of the régis 
t ration of a transfer ; if the ratepayer is |H*rsonally liable for the 
taxes on the land and he pays them under protest, it is not open to 
him to recover them on the ground that tin- identity of the land was 
not made clear in the description contained in the assessment roll.

| Toronto v. I’ussell, 11 IMIS | A.C. 4113. specially considered. |

Statement Action to recover tuxes paid under protest.

W\ P. Taylor, for plaintiff.
C. ,/. Ford, for defendant.

VVaush, J. :—The plaintiff sues to recover from the city the 
sum of $4,533.27 paid by him to it under protest in the year 
1914. for the taxes rated for that year against certain taxable 
real estate owned by him within the corporate limits. The 
foundation of his claim is the illegality of the assessment which
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formed the battis for the imposition of these taxes. The grounds 
upon which this contention rests arc thus set out in the state
ment of claim.

(a) It contains no sufficient description of any parcel of 
land attempted to be assessed, (b) The plaintiff is not the 
owner of (58.87 acres of land in the south-west quarter of section 
Id. (c) The land is assessed at the uniform rate of $3,500 per 
acre when in fact the plaintiff is not the owner of any land con
taining (58.87 or any area to that which is of uni
form value throughout, and any land of the plaintiff which the 
defendant had the right of assessing, if assessed by the acre, 
should have for the purpose of said assessment been divided into 
as many parcels as was necessary so that each parcel would have 
a uniform value per acre.

The assessment of which the plaintiff complains appears in 
the assessment roll in columns with appropriate headings as 
follows:—

Ao. of acre*
Vo. Section if undivided.

11036 Win. Pearce owner S.W. 13 68.87

This land without the......... gs on it was assessed at $275.480
but the plaintiff appealed from the assessment to the Court of 
Revision and thence to the District Court .Judge, who reduced 
the assessment to $241,045. and it was upon this assessment that 
the taxes were paid. On these appeals he raised all of the con
tentions that he now urges. The city contends that the matter 
has thereby become res judicata and this must be so with re
spect to such, but only such of these contentions, if any, as it 
was within the power of these tribunals to deal with. Sec. 40 
of the City Charter contains the provisions dealing with appeals 
to the Court of Revision. It is a most unhappily worded section. 
My first reading of it gave me the impression that it conferred 
upon that Court the power to deal only with questions of value. 
A more careful reading of it satisfies me that much broader 
powers than that are conferred by it. It imposes upon the 
council as a Court of Revision the duty of revising and correct
ing the roll, it confers a right of appeal upon any person com
plaining of the assessment or non-assessment of himself or any
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other person and empowers the Court to alter, raise or lower 
the assessment and amend the roll accordingly. The power to 
alter the assessment must mean something more than the mere 
raising or lowering of the valuation for provision is otherwise 
expressly made for that. The assessment is the whole of the 
entry against a particular person or a particular property. It 
includes the name of the party assessed, the quality in which he 
is assessed, whether as owner or tenant, the property in respect 
of which he is assessed, the valuation placed upon it, and 
whether he is to he rated as a public or separate school sup
porter. Assuming that his property is taxable it seems to me 
that any complaint which he has to make under any of these 
separate heads may properly he dealt with by the Court of Re
vision and by the District Court Judge in appeal from it. In 
Toronto If ail waif v. Toronto ('orporation, | 19041 A.C. 809, Lord 
Davev at 815, says that—
I In- jurisdiction of the Court of Revision and of the Courts exercising the 
statutory jurisdiction of appeal front the Court of Revision is confined 
to the question whether the assessment was too high or too low.

That ease arose, however, under the Ontario Assessment Act 
which expressly limits the jurisdiction of the Court of Revision 
to the trial of—
all complaints in regard to persons wrongly placed upon or omitted from 
tIn roll or assessed at. too high or too low a sum.

so that it is not an authority upon the construct ion of the very 
different section of the Calgary Charter which I am discussing. 
I think that it was quite competent for the plaintiff to appeal 
to the Court of Revision and afterwards to the District Court 
Judge in respect of the description of his property, its acreage 
and its assessment in one parcel instead of in more than one. 
lie would in that event certainly have been within the language 
of the section, a person complaining of his assessment in these 
respects. I think that on this appeal the assessment could have 
been altered if the Court had seen fit to alter it in all or any of 
the respects complained of and that the final decision of the 
appeal would have been conclusive of the matter. Sub-sec. 2 
of sec. 40 of the charter provides that the assessment roll when 
certified by the clerk as finally passed shall—
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In* valid and hiiuling ou all (larties eoncmivil notwithstanding any error 
or defret foinniittvil in or with regard to sueli roll.

This roll has been so certified ami is therefore entitled to such 
protection as this sub-section gives it.

On his appeal to the District Court Judge, the plaintiff ex
pressly took two of the three grounds of objection that he now 
urges, namely, the excessive area attributed to this land and its 
assessment in one parcel instead of more. I am of the opinion 
as 1 have already said that both of these matters were within 
the competence of the District Court Judge to deal with and 
having been raised before and decided by him. the plea of ns 
judicata as to them must be sustained. The question of acreage 
was, I think, peculiarly a proper subject of appeal. It was an 
essential element in the fixing of the assessment which was ad
mittedly made on the basis of the value per acre. The present 
plaintiff on the hearing of his assessment appeal offered no 
evidence as to the acreage of the land, but the city did. without 
objection on his part, and the learned Judge, who heard it, must 
have found as a fact that the land contains the area attributed 
to it by the assessor, namely. (18.87 acres, for he valued it at 
+3,7)00 per acre, and on that basis the assessment is lixed at 
+241,047), which amount can only be worked out on that valua
tion on the footing of the land being of that extent. Evidence 
was given before me on this question by the plaintiff, but none 
on behalf of the city. If I had to decide this point on the evid
ence before me, 1 would have to find that the land contains less 
than (13 acres for that is the undisputed, and to my mind, quite 
trustworthy evidence respecting it which is before me. I do 
not think, however, that the question is open to me now in view 
of the adjudication upon it by the District Court Judge. I 
understand Mr. Taylor to rely upon it now only as an element 
in his broader contention of illegality based upon what he claims 
to be the indefinite and insufficient description of the land in 
the assessment roll.

I could not in any event give effect to Mr. Taylor’s conten
tion that the assessment of this land in one block was an in
validity, which makes the entire assessment of this property 
illegal. The authority which he cited to me in support of this

ALTA.
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ALTA. proposition was lie Tin Assessment Act, 10 B.C.R. 519. The
S.C. < ourt in that case was sitting, as 1 understand it, as a final

I'imm-k * ‘ourt of appeal from the Court of Revision just as our Appcl-
r. late Division might have done if the plaintiff in this ease had

a'hVuv. **«rried to it an appeal from the decision of the District Court
wTisTj 'lodge. It therefore was not dealing, as I have to do with the

question of the illegality of sueh a mode of assessment. It is 
quite true that Mr. «Justice Drake rested his judgment on the 
ground that an assessment of 5,028.(11 acres consisting in part 
of mountain ranges, in part of narrow valleys and in part of 
land valuable for agricultural purposes at a flat rate per acre 
was not a compliance with the statute under which the assess
ment was made. Mr. Justice Duff, however, took exactly the 
opposite view, while Mr. Justice Irving held that there was no 
proper assessment in respect of which an appeal would lie as 
it was improperly levied at the outset, the assessor not having 
placed a valuation on the property at all, but having arbitrarily 
fixed the same at $1 per acre and then called upon the company 
to appeal against it. The duty of the assessor under the ( 'algary 
charter is to assess lands “at their fair, actual value” (sec. 25 
Q) and “to make the assessment throughout the city as uniform 
as possible" (sec. 26). It seems to me to be absurd to say that 
because a block of land forming one parcel and held under one 
title possesses varying physical characteristics which it
otherwise than of uni value throughout, it must be assessed 
in as many parcels as there are such differing characteristics 
and that an assessment of it in one block is so utterly bad that 
the owner of it need not pay any taxes on it at all. It is to be 
assumed. I think, that the assessor will pay regard to such 
things in the assessment of the land in one parcel so that in the 
result, his figures will be the same for it as though he had divided 
it for assessment purposes and added together the assessed 
values of the different parcels. It is quite evident from the rea
sons for judgment given by the District (’ourt .Judge that he 
took these very matters into account in reducing the assessment 
as he did, for, after setting them out, he says— 
taking into consideration the varying character of the land in question, 
I think there should he a reduction made in this assessment.

4
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The objection to the description of the land was not speei 
tivally taken on the plaintiff's appeal from his assessment. It 
was covered by the general objection that the assessment was 
illegal and void as 1 take it from Mr. Taylor's argument on tin- 
hearing of the appeal, lie certainly contended there for the 
illegality of this assessment upon that ground. That however 
could not make it ret judicata for the District Court Judge had 
no power to determine the validity or invalidity of the assess
ment.

1 find myself unable to reach the conclusion that the vague
ness of the description could have the effect of making the 
assessment entirely illegal. Mr. Taylor has referred me to a 
number of Ontario cases in support of his contention against 
the legality of the assessment on this ground. They arc, how
ever. all cases in which the validity of a title founded on a tax 
side was questioned because of the insufficiency of the descrip
tion of the land in the assessment roll. It seems to me that there 
is all the difference in the world between such cases and the ease 
at bar. One can quite well understand why it should be that if 
the assessment roll alone is to be looked to for a description of 
the land which is being compulsorily taken from the owner to 
satisfy the taxes charged against it, that description must be 
sufficient to absolutely identify the land and permit of the 
registration of a transfer of it to the purchaser by that descrip
tion. It is however only for such a purpose that so great a 
degree of particularity can be required. Under the Dalgary 
Charter a ratepayer is personally liable for the taxes rated 
against his property, and the same may be levied by distress 
and sale of his goods. Can it be possible that if, instead of pay
ing his taxes, the plaintiff had waited to be sued for them, he 
could have escaped liability entirely by establishing the fact 
that owing to the vagueness of the description of his land, it 
could never Ik* legally sold to satisfy these taxes. Would not 
the plain answer to that be

It is not your laud we are looking to for payment just now, it is you 
personally. You are assessed as the owner of certain land which is de 
acribed with sullicieut particularity to let you know what it is. You 
have exercised the right which the charter gave you to appeal against 
that assessment which has now la-come binding upon you and you must pay.
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ALTA. Another ground of distinction between these Ontario eases 
and this is to be found in the difference that there is in the 
statutory provisions governing the question in the two jurisdic
tions. In Ontario the assessor is required to set down in his 
roll amongst other things the description and extent or amount 
of property assessable against each owner : R.S.O. 1897. eh. 
224. see. LI. In Calgary the assessor is furnished with a printed 
or ruled form of an assessment roll in practical conformity with 
the schedules to the charter “in which after inquiring, he shall 
set down all the information therein required to be contained” 
(see. 24). It is only from the headings to the columns in the 
roll that one can find out what the information is that is re
quired to be contained in the roll. There are only two columns 
in it which affect the question which I am considering. They 
are headed respectively “Section” and “No.” of acres if un
divided. A somewhat smaller degree of particularity in this re
spect would therefore appear to be exacted from a Calgary 
assessor than from such an officer in Ontario. Then see. <13 of 
the charter which deals with the advertisement of a sale for 
taxes provides—
lliiil mi'li lot or parcel of In ml shall In* ilv-igimti-il therein In a reasonable 
description for registration purposes.

This would seem to indicate that other sources of information 
than the assessment roll may be looked to for the purposes of 
the advertisement. In such a case as this for instance no one 
but a surveyor could give a description of the land that would 
be adequate for registration purposes unless perhaps a solicitor 
might compile one from an examination of the records in the 
Land Titles office. There is nothing in the Charter imposing 
such a responsibility as that upon the assessor. All that lie is in 
strictness required to do is to give the number of the section 
and the area, and I should think that when the treasurer pre
pared his advertisement he might have recourse to the Land 
Titles office for a better description of the portion of the section 
owned by the party assessed ill the year in which the assessment 
was made. I have been unable to find any provision of the 
Ontario Act which enables the treasurer to look at anything for 
the purposes of description, but the records which originate with
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the assessment roll. In tin* magnitude of the < Mitario Act and its ALTA, 
multitudinous annual amendments, I may have overlooked some s. C. 
such provision, but if I have not, this would form another reason
for distinguishing the Ontario eases from the ease at bar. v.

. , A. • City or
I think that the description as it stands is amply sufficient camiaky.

for assessment purposes. There is only one see. 13 within the Wal-l J
city limits. The description in effect as it appears on the rolls

ntl I lint part of tin* undivided portion of sir. 1.1 owned hy Win. Pen rev eon 
Inining I5S.S7 were*.

In tlie 3rd ed. of Cooley on Taxation, at p. 74*2. it is said:
The purpose* in describing the Innd lire: llr*t, Hint the owner may

have information of the eliiim made upon him or hi* property. *.......
that the public in ea*e the tax i* not paid may lie notified what land i* to 
In- offered for Male for (lie non payment, and third, that the purehawer may 
Ik> enalded to obtain a Mullicient eoiiveyanee. If the deweription i* sulli 
vient for the tlr*t purpose. it will ordinarily lie Miillivient for the other* 
a l*o.

If that is a fair test this description amply meets it. In Toronto 
Corporation v. Ifnssill. \ 190H] A.C. 493, which was an action 
to set aside a tax sale, the sufficiency of the following description 
in the assessment roll was under consideration, namely—

8..*i7 loo aere* PJ42 .100 ea*t *ide Carlaw Avenue, north of Queen 
Street.

All of the Judges of the Ontario Court of Appeal, except Mere
dith. .1., thought this insufficient : Ifi ll.h.R. 4H4. The point was 
not actually decided in the Privy Council as it was held that 
even if this was an inaccurate or insufficient description it was 
cured by remedial legislation. The little that Lord
Atkinson did say upon the point, however, in delivering the 
judgment of the Hoard is plainly suggestive of an opinion in 
favour of the adequacy of the description, lie says, at p. 499:- 

llv however aeeka to have thi* *alc *vt a*idv on tin* ground*: ( 11 that 
hi* la ml wa* in*ullh-icntly de*erlbed in I lie n**e**nient . . . yet In* him 
*elf IIIuat know Jiow hi* land wa* de*erihvd and lie never objected to the 
de*eriplioii. . . . There i* milch to *hcw that the deneripti >n wa* adc- 
<|tiate. It* alleged iii*ullivieney wa* not shewn to have mi*led anyliody, 
lea*t of all the plaintiff.

The language of Mr. Justice Meredith, now Chief Justice Mere
dith. in his dissenting judgment in the Court below at p. 511 
might very aptly be applied to this ease, lie says:

818506
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The description given answered fully all the purposes for which it was 
required to lie given. There is no suggestion, then* can he none, of any 
loss or prejudice to any one in any way by reason of any deficiency in the 
description. And it is always to he borne in mind that the Assessment 
Act Inis to In* worked out largely hy persons of ordinary intelligence and 
no great learning or skill, not by conveyancing counsel or others learned 
in technicalities and that broad common sense interpretations ought to 
be given to its provisions. Nothing is gained by treating the description 
as if it were quite bare of features, which it plainly contains. Indeed it 
can hardly be denied that the description as given by the assessors was 
ample for the purpose of making any kind of contract respecting the land ; 
that had the owner agreed to sell, describing it in the like words neither 
uncertainty nor the Statute of Frauds would have enabled him to escape 
from his contract.

In my opinion the plaint iff ’h cane fails upon all the grounds 
taken, and I must dismiss it as I do with costs. In doing so, 1 
might with propriety quote once more from the dissenting judg
ment in the Russell ease at p. 509:—

There lias been nothing like a hardship imposed upon tin* plaint ill. and 
if the pluintitr succeeds a hardship on the contrary will lie imposed upon 
the municipality ami its ratepayers at large; the plaintiff would, through 
some more errors in form, which in no sense misled him or caused him any 
sort of prejudice escape taxation in respect of these lands, and the usual 
consequence of non-payment of taxes whilst other ratepayers were obliged 
to pay or suffer the consequences of non-payment of the like taxes upon 
their lands.

In the view that 1 have taken I have found it unnecessary 
to consider the argument of Mr. Ford that the payment of these 
taxes was a voluntary payment and that the plaintiff for this 
reason could not get them back.

Action dismissal.

SMALL v DOMINION AUTOMOBILE CO. LTD.
Ontario Supreme Court, Lennox, J. January 23, 1916.

1. Sai.e (fi III ('—70)—Contract of—Wboxgfit. cancellation of order 
—Recovery hack of deposit.

The person who contracts to purchase a chattel, in this ciise an 
automobile, ami makes a deposit along with his contract cannot re
cover the deposit upon his wrongfully assuming to cancel the order 
ami refusing to take delivery; the money paid is no less a deposit 
because it is a part payment.

|//oire v. Smith. 27 Ch.l). 89. applied; Snell v. Brecklcs, 20 D.L.R. 
209. 49 Can. 8.C.R. 300; Kilmer v. B.C. Orchard Lamln Co.. 10 D.L.R. 
172, 11913] A.C. 319. distinguished.!

Action to recover the sum of $1.000 paid by the plaintiff to 
the defendants in 1006 as a deposit upon a contract to buy from
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the defendants a motor car for $4,200. The plaintiff assumed ONT 
to cancel the contract, and refused to take delivery of the car. s.c. 
There were subsequent negotiations and agreements between sikTui
the parties; but the deposit remained with the defendants, and ». 
the plaintiff did not accept the car or any car from the defen- Âutomobble 

dants. The plaintiff also alleged an agreement by the defend- Co. Ltd. 

ants to sell for him a car which he had previously purchased, statement 
and breach of that agreement.

C. A. Moss, for plaintiff.
T. J. W. O'Connor, for defendants.

Lennox, J. (after setting out the facts at length) The L,-n,„„. j. 
first question, of course, is the question of fact : is the plaintiff’s 
story to be believed! But it is not the only question, as, even if 
found in the plaintiff’s favour, I would find difficulty in con
cluding that it was binding upon the defendants, or that it 
should modify or amend the written contract which the plain
tiff, after the refusal and explanation he deposes to, deliberately 
signed, sent in to the company, and invited them to act upon, 
without knowledge or notice of any kind. Much more would I 
have difficulty in giving effect to this alleged collateral arrange
ment, by reason of the fact that, when the plaintiff obtained a 
concession and sent in his second order in 1907. he knew that an 
attempt had been made to sell his car and had failed, and still 
not one word was said to intimate that the contract was other 
than as stated in the written order, but, on the contrary, this 
order expressly stated, as the language of the plaintiff, that 
“there arc no promises, verbal understandings, or agreements, 
of any kind, pertaining to this order, that are not clearly stated 
in it.”

But this consideration does not arise, for 1 cannot find as a 
fact that the agent Thompson did during the negotiations for 
the sale to the plaintiff, or on the day of the signing of the order, 
make any promise or undertake to sell the plaintiff’s car for 
$4,500, or at any price. . . .

The onus is upon the plaintiff. The alleged agreement is 
contrary to the contracts and inconsistent with the letters and 
conduct of the plaintiff. The alleged agreement was never men
tioned to the defendant company until the plaintiff was about
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to sue, and was not then followed up. The plaintiff has not es
tablished his contention upon this issue.

Then, is he entitled to recover back the money he paid 1 1 
am of opinion that he is not. Aside from the law governing de
posits—treating the $1,000 simply as a part payment—I cannot 
see how he can recover.

The defendants have always been ready and willing to carry 
out the contract upon their part. . . . The plaintiff wholly re
pudiated the contract -by letters, and followed this repudiation 
by action. Even after the action, the company, by letter of 
June 2, repeat their repeated offers of delivery; and again 
offer delivery in their statement of defence. The plaintiff re
plies that the order is cancelled. The plaintiff was expressly 
bound to pay the balance when the car was ready for delivery. 
He is the party in default—the only party in default. The 
Court cannot assist him in breaking his contract. If the mat
ter were reversed, and the defendants were refusing to complete 
by reason of delay, the Court might relieve them, upon the prin
ciple of Kilmer v. British Columbia Orchard Lauds Limited, 
10 D.L.R. 172. and the majority judgment in Snell v. Brcckles, 
20 D.L.R. 200. Hut the plaintiff is not asking to be relieved 
from the harshness of an opponent inequitably setting up 
a forfeiture. He is seeking to take advantage of his own wrong. 
The plaintiff relied upon the Brcckles case. It cannot be in
voked to help the plaintiff. It has no application to this case 
except as an illustration upon reversed conditions.

Hut this is “a deposit.” It is so treated in the contracts, 
in the receipt, in all the plaintiff’s letters, and in the 
plaintiff’s statement of claim and reply ; and for this rea
son, too, the plaintiff, being the defaulter, cannot get the 
money back: Howe v. Smith (1884), 27 Ch.D. 89. where 
the history of earnest and deposit is reviewed by Fry, L.J. ; Hall 
v. Burnell, 11911] 2 Ch. 551; Collim v. Stimson (1883), 11 
Q.R.D. 142, where Baron Pollock said: “According to the law 
of vendor and purchaser the inference is that such a deposit is 
paid as a guarantee for the performance of the contract, and 
where the contract goes off by default of the purchaser, the 
vendor is entitled to retain the deposit :” llalsburv’s Laws of
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England, vol. 25, p. 133, para. 245, note ((/), and p. 237, para. ONT. 
418, note (0 ; and it is none the less a deposit because it is a s.C.
part payment: Howe v. Smith, supra. ----

1 was diapoaed to auggvat that the plaintiff might atill avoid r. 
loss by the company applying the deposit as part payment upon aItomomle 
a car now to be delivered to and accepted by the plaintiff; but <»• Ltd. 
counsel for the plaintiff anticipated me in this, and pointed out Lennoi’j. 
that present delivery would not be entertained—that a 1915 ear 
would not be accepted. Be it so.

There will lie judgment dismissing the action with costs.
Action dismissed.

MELANSON v. THE GORTON PEW FISHERIES CO. N s
Nova Scotia Supreme Court, Sir Charte* Townshend, C.J., Graham, E.J.,

ana Longlcy, amt Ritchie, JJ. February 13, 1915. "•
1. Shipping (6 III—10)—Illness of seaman—Medical attendance—

Liability of master—Service ex jvkis.
Although a vessel and its owners are under obligation to bear the 

expenses of the illness of a seaman intlie services of the ship in addition 
to his wages while ill, at least so long as the voyage is continued, there 
is no implied contract in respect of the physician's charges between the 
shipowner and the physician called in by the seaman to attend him 
whde visiting in port during the employment; ami leave under X.S.
Order 11. sec. 1, to serve process out of the jurisdiction should he re
fused the physician suing the shipowner for the account where there 
was neither an express contract by the latter for the services rendered 
the seaman, nor circumstances from which a direct contract to pay 
could be implied.

[The “Osceola,” 1S9 U.8.R. 175; The “Iroquois,” 191 V.S.R. 240, 
followed. 1

Appeal from the judgment of Pclton, Co.O.J. statement
IV. //. Coiert, K.C., for appellant.
11". E. /{oscoe, K.C., for respondent.
Sir Charles Townshend, C.J.:—The sole question involved sir ehnri,<.

.... , . , . 1-, Townshend, C.J.m this appeal is whether there has been disclosed in the plaintiff's 
affidavit a breach of any contract between the plaintiff and 
defendant company. Order 11, sec. 1 (e), specifies the grounds 
on which service out of the jurisdiction or notice of a writ of 
summons may be allowed, that is to say:

Where the action is founded on any breach or alleged breach within 
the jurisdiction of any contract wherever made which according to the 
terms thereof ought to he performed within the ion.

Now', it is clear enough that if a contract existed between the 
plaintiff and defendant company, the breach or alleged breach of 
it, occurred within the jurisdiction of the Court.

16
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The claim is for medical services and the nursing of a sick 
seaman, one of the crew of defendant company’s vessels. The 
seaman was on a fishing voyage in defendant company’s vessel, 
and while in port was permitted by the captain to visit for a 
few days some friends and while there' was stricken down with 
typhoid fever, and at his request plaintiff, a medical practitioner, 
was called in and performed the services sued for. The defendant 
company, though notified by the plaintiff while he was attending 
the seaman, of his claim on the company, refused to authorize 
or acknowledge any claim whatever. There was therefore 
clearly no express contract and unless one can be implied from the 
circumstances or from some statute it would seem plaintiff has 
no cause of action which he can enforce against the company.

The liability of the vessel and its owners to provide necessary 
medical attendance and care for a sick seaman, one of its crew, 
occurring during the voyage is clear beyond controversy. I refer 
to the case of “ The Osceola,” 189 U.S.R. 175, where the Court 
say:—

Upon a full review, however, of Knglish and American authorities upon 
these questions we think the law may he considered as settled upon the 
following propositions: (1) That the vessel and her owners are liable in 
case a seaman fall sick or is wounded in the service of the ship to the extent 
of his maintenance and cure, and to his wages at least so long as the voyage 
is continued.

In “The Iroquois194 U.S.R. 240, and by Story, .1., in 
Harden v. Gordon, 2 Mason 547, the same statement of the law 
will be found. Also, in Maclachlan on Merchant Shipping, 270.

There is therefore no difficulty in that part of the case. 
The vessel and its owners are liable for tin* maintenance» and 
medical attendance on this seaman, but liable to whom. As 
there is no contractual relation between plaintiff and defendant, 
either expressed or implied, I regret to say that in the absence 
of a statute it would be impossible for him to recover, at least 
no authority was cited by plaintiff’s counsel indicating that a 
third party could recover against defendant company.

The contention that general maritime law gives the plaintiff 
a right of action is not sustained by any authority cited by counsel. 
In .some form no doubt the defendant company could be made 
responsible for these services, possibly by the deceased’s ad
ministrator, although as to that I give no definite opinion. Some
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of the* cases cited by counsel for defendant shewed how careful 
the Court must be in granting orders for service out of the jurisdic
tion, such as Moritz v. Stephan, 3(> W.H. 7711, where North, J., 
deals with this question.

I come to the conclusion that the County Court Judge was 
right and that the appeal must be dismissed with costs.

Graham, E.J.:—I agree that plaintiff has no remedy, but I 
think there should be no costs for two reasons: (1) The defendant 
did not appear and there is no solicitor on the record. (2) The 
action fails because there is a wrong plaintiff on the record.

Ritchie, J.:—The sole question in this case is as to whether 
there was a contract between the plaintiff and the defendant 
company. I agree with the opinion of the Chief Justice, and would 
not add anything but for the fact that Mr. Covert, K.C., has 
since the argument drawn the attention of the ( ourt to authorities. 
I do not think that these authorities have any application. The 
citation from Labntt on Master and Servant simply states a 
principle about which there is no doubt, namely, that under the 
Law Maritime tin* seaman who has contracted a sickness while 
in the service of his ship is entitled to be cured at the expense of 
the shipowner. The question of the right of a third party to bring 
an action against the shipowner is not touched upon. In the 
case of Holt v. Camming, 102 Pa. 212, the plaintiff, who was a 
doctor, was called in by the captain of the ship. He had authority 
to bind his owners. In Anderson v. The Wemsltydale, 41 Fed. 
Rep. 820, I am unable to find any comfort for the plaintiff. It 
does not afford any assistance on the question of contract or no 
contract. The quotation from Lord Alvanley, C.J., in Wen nail 
v. Adney, 3 R. <& P. 247, is, I think, applicable only to public 
officers charged by law with the relief of the poor.

With regret, I am forced to the conclusion that the appeal 
must be dismissed.

N. S.

S.C.

Mklanson

The 
Gorton 

ft \\
Fisheries

Co.

Ureham, K.J.

HiUhlf. J.

Long ley, J., concurred.
Appeal dismissed.

Longlef, J.
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man. PESCOVITCH v. WESTERN CANADA FLOUR MILLS.
77 Manitoba Court of I /</«<!/. Iloinil. C.J.M., Richardh, Perdue, Cameron 

** and Hctjyart, dJ.A. duly 2.1, I IMS.

1. X KW THIAL ( g III 11—15)—VAGI'K FINMXU8—PbOXIMATK CAVNK—|)h 
FKL'TIVK KLKVATOR.

A general aflinnative limling In a jury on a ipuwtion as t4> whether 
the unsafe condition of an elevator was the cause or one of the causes 
of an accident, without specifying the particular cause, is ton vague 
on which to enter up judgment and ground for a new trial.

I See 18 D.L.R. 7HU. |

statement Appeal from a judgment of tialt, J.
K. A. Coltai, for appellants, defendants.
T. J. Murray, for respondent, plaintiff.

The judgment of the Court was delivered by 
Howe»,cu.m. Howell, C.J.M. :—The plaintiff Huatained injuries while 

ascending with a part of a plank which he was carrying on a 
Humphrey elevator in the defendant’s mill. At the trial the 
following questions were submitted to the jury :—

1 (</) Was this Humphrey elevator a reasonably safe instru
ment for its purpose? (ft) And if not, was this unsafe 
tion the cause, or one of the causes of the accident? 2. (a) Was 
it negligent for the plaintiff to use the Humphrey elevator as 
he did, carrying the board in question ? (ft) And was this negli
gence, if any, the cause or one of the causes of the accident? 
3. (to be answered only, if the answer to question 1 (a) was 
“no,” and the answer to question 2 (a) was “yes.” (a) Could 
this Humphrey elevator (if unsafe), have been made reasonably 
safe by proper alterations or by some contrivance or device ? 
(ft) And if such alterations had been made or such contrivance 
or device had existed, could the accident have been avoided in 
the particular circumstances?

To question 1 (a) the jury answered “no.” To question 
1 (ft) the jury answered “yes.” The answer to question 2 (a) 
was “no.” None of the remaining questions were answered.

The jury assessed the damages at .$2,500, and the Judge 
directed judgment to Ik* entered for the plaintiff for this amount.

The form of question 1 (ft) and its answer make it impos
sible to say whether the jury found that the defect was the cause 
or only one of the causes of the accident. In matters of this

0
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kind, without delving into field»* of philosophy, there are often 
many arts or conditions, or both, whieh unitedly caused or pro
moted the aeeident and this has led to many legal discussions 
on the subject. In Chartered Mercantile v. Xetherlands, 10 

521, at 531, the cause which may create a legal liability 
is described as the “causa causons,** the following language is 
used :—

\V(* arc entitled V» look at wliat wua the real chick* <if the Inns, that i* 
ax it i* expressed in our legal phr a neology, we may hnik at the cm unit 
i'iiuhuhm instead of merely hniking at the v-aumi proximo.

MAN.

C. A.

I'KM'OX itcii

Wkhti.kn

Mu.i.h.

In Hill v. New Hiver Co., 9 B. & S. 303. referred to as auth
ority on the subject in Beven on Negligence, 80. an open ditch, 
insufficiently fenced, ran along the highway, the defendants 
caused a stream of water to spout on the highway whieh 
frightened the plaintiffs horses as they were being driven along 
the highway and they fell into the ditch. The unfenced ditch 
might well be the causa proximo, but the Court held that the 
spouting water was the causa causons and that the defendants 
were liable. It is also discussed in Bollock on Torts at 404. 
where he considers whether the “cause” should be the “proxi
mate cause” or the “decisive cause” to create legal liability. 
In the United States Supreme Court it is described as Ww"causa 
sine qua non.” IIapes v. Michigan, 111 U.S. at 241.

Where in action is tried by jury the latter are the sole 
judges of the fact, and where there is not a general verdict, the 
Judge can only enter the judgment which is the only logical 
conclusion to be drawn from the facts found. Here the defect 
was one of the causes of the accident. Were there other causes? 
The Judge cannot decide these. We do not know what was the 
real cause, the causa causons.

I think the Judge should not have entered judgment for the 
plaintiff. However, under all the circumstances of the case, 
justice will be done by granting a new trial. 1 think it well, as 
there is to be a new trial, to make no comment on the evidence.

With great deference I think the questions are not well 
framed—if I may use the expression, I think them too leading. 
It seems to me better to ask the jury by suitable questions what 
caused the accident, and if by defect in machinery or ways, to
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set forth the defect, or, if by negligence, to set forth the negli
gence, and of all things get them to find what was the real cause, 
of the accident.

Again I desire to point out that in this province we have 
not any direct legislation corresponding with see. Ill of the old 
Ontario Judicature Act or see. til of the 1914 Act. Our r. 673 
seems to take for granted that there is power to ask questions 
and for the Judge to enter judgment on those answers assuming 
perhaps that see. 51 of the Act is wide enough for the purpose. 
However, this point has not been raised in this suit and need 
not be further considered.

The judgment entered for the plaintiff will be set aside, there 
will be a new trial. The costs of the former trial and of this 
appeal will be costs in the cause to the successful party.

Appeal allowed.

REX v. McCLAIN.
Alberta Supreme Court. Scott. Heck. Stuart, atul Walsh. 77.

.January 20. 1015.
1. Criminal law (§ II A—31)—Preliminary inquiry—Caption to deposi-

It is not un objection that depositions taken in a preliminary inquiry 
have no formal caption to indicate the case in which they were taken if 
such depositions returned into the superior Court are physically at
tached to a document called the “statement of accused,” which sets 
forth the charge and date of hearing and that the charge was read to 
the accused and that on being given the statutory warning he made 
no statement, and it further appears from the depositions themselves 
that they refer to the charge so recited in the “statement of accused.”

2. Appeal (6 I C—25)—Criminal case—Question of law'—Corroborative
evidence.

Where corroborative evidence is not required by statute and there 
is nothing to shew that the Judge trying a criminal charge without a 
jury had misdirected himself upon a matter of law, it is irregular to 
reserve for the Court of Appeal the question whether the evidence 
disclosed sufficient corroboration of an accomplice’s evidence, such not 
being in such circumstances a “question of law” within Cr. Code 
sec. 1014.

Iff. v. Bechtel, 5 D.L.R. 407, and 9 D.L.R. 552; 10 Can. Cr. Cas. 423, 
and 21 Can. Cr. Cas. 40, referred to.]’

3. Theft (§ I—12)—Recent possession—Evidence.
On a charge of theft the presumption arising from recent possession 

of the stolen goods may be applied against the accused in conjunction 
with direct evidence.

4. Witnesses (§ I B—15)—Competency—One of two jointly charged
PLEADING GUILTY.

Where two persons were jointly charged with theft and one pleaded 
guilty and the other not guilty, the former may be called as a witness
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against the latter although sentence had not yet been passed upon the 
plea of guilt; in such a matter it must be left to the discretion of the 
presiding Judge to decide what is the fairest and most convenient course 
to pursue in the particular ease, and whether there should be an adjourn
ment of the trial or an immediate sentence of the accomplice; and 

■ where he is holding the trial without a jury, it is not error for the Judge 
to take cognizance of the accomplice's evidence before sentencing him, 
although in receiving the testimony the Judge expressed a view favour
ing a different course had there been a jury.

(W't'nsor v. The Queen, L.R. 1 Q.B. 390, and It. v. Payne, L.R. 1 C.C.tt. 
349, discussed.)

5. Criminal law (6 II B—17)—Xamks or Crown witnesses—Formal
CHARGE WHERE NO GRAND JURY SYSTEM.

The context of sec H74 to N76 of the Criminal Code makes see. K76 
(endorsing names of witnesses on bill of indictment) inapplicable to 
proceedings by formal charge in a province where there is no grand 
jury system, notwithstanding the extended meaning given to the word 
“indictment” by Cr. Code sec. 2 (16); effect is to be given to the latter 
only in the event of the context being consistent therewith.

6. Criminal law (6 II B—17)—Disclosing to accused heeore trial names
OK WITNESSES AGAINST HIM.

While no definite rule is laid down in the Criminal Code to compel 
the endorsing of the names of witnesses for the prosecution on a formal 
charge laid by the agent of the Attorney-(leneral under Cr. Code 
sec. H73A (applicable in Alberta and Saskatchewan), the presiding 
Judge may give all necessary protection to the accused so that he may 
have a fair opportunity to defend himself; the name of any additional 
Crown witness not examined at the preliminary inquiry ought, as a 
mutter of fairness, to be disclosed to the accused at any rate if he asks 
for the information.

[/?. v. Gleenslade, 11 Cox C.C. 412, referred to.)
7. Trial (8 I D—21)—Criminal case—Crown witnesses at preliminary

IMQUIR1.
If the Crown does not intend to call at the trial a witness whom it 

called on the preliminary inquiry, such witness should be made avail
able to the defence unless his evidence is unquestionably immaterial. 
(Dictum by the Court.)

ALTA.

EC.

Rex

McClain.

Crown case reserved by McCarthy, J., on a charge of theft. Statement

F. IV. Griffiths, for accused.
James Short, K.C., for the Crown.

The judgment of the Court was delivered by

Stuart, J.:—This is a case reserved for the opinion of the 
Appellate Division by Mr. Justice McCarthy. The accused was 
charged jointly with one Mathews with the offence of having 
stolen a horse and mare, the property of one Brink, on July 1, 
1914. The charge was in the usual form and was signed by James 
Short, as agent of the Attorney-General. When the charge was 
read to the accused, McClain pleaded not guilty and Mathews 
pleaded guilty. The learned trial Judge reserved sentence upon 
Mathew's. Afterwards, but before sentence was passed upon
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LLT ' Mathews, the trial of McC'lain was proceeded with, and he elected 
8. C. to l>e tried without a jury. The trial Judge convicted McClain. 

The chief evidence against him was that of his accomplice
Mathews, who had pleaded guilty, but was awaiting sentence.

MHI.ain.
At the o|H‘iiing of the trial, counsel for McClain applied to 

(plash the charge or indictment on the ground that there were 
no proper depositions, as required by see. (i82 of the Code. This 
objection was reserved, but ultimately over-ruled by the trial 
Judge.

When Mathews was called to give evidence on behalf of the 
Crown, and Indore he was sworn, the following discussion took 
place:—

“ Mr. Griffiths: I wish to invite your Lordship’s attention 
to the fact that the next witness, Mathews, has pleaded guilty 
to this same charge, but has not yet been sentenced. For 
this reason 1 wish to raise objection to the receipt of the evi
dence of Mathews until after he has been sentenced.

[Point argued by lxith Mr. Griffiths and Mr. Short.]
“By the Cover: In view of these authorities, Mr. Short, 

do you still tender the evidence of the witness Mathews?
“ A/r. Short: Yes, my Lord.
“By the Court: Well, the responsibility is upon you. 

I will admit the evidence, subject to Mr. Griffiths’ objection.” 
Mathews then gave evidence and other evidence was adduced 

by the Crown which was intended to corroborate the story ot 
Mathews.

At the close of the prosecution counsel for the accused renewed 
his former objections, which were all over-ruled. In reference 
to the testimony of Mathews, the learned trial Judge said :—

“The cases cited by counsel for the accused, I find, do not 
determine the point. Cockburn, C.J., determined it was a 
very bad practice this holding out an inducement to the wit
ness to give evidence in favour of the (Town in the anticipa
tion that the Crown would be lenient with him when moving 
for sentence in his ease. Had there been a jury in this case, 
I would have l>een inclined to sustain the objection, but, as 
there is no jury and as the cases cited by the counsel for the 
accused do not decide this, I take it upon myself to permit 
that evidence to go in, exercising my own judgment as to
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what weight I should give to the evidence of Mathews under 
the circumstances.”
Evidence for the tlefence was then given, and the accused 

was convicted and sentenced to 3 years in the penitentiary. Upon 
the application of counsel for the accused, the learned trial Judge 
reserved a case for the opinion of this Court upon the following 
questions:

1. Should the indictment or charge have been quashed?
2. Does the evidence disclose sufficient corroboration of 

the evidence of Mathews?
3. Can the presumption arising out of recent possession of 

stolen property have any bearing on the case when the Crown 
attempted to make out its ease by direct evidence?

4. Was 1 right in so remanding Mathews for sentence and 
permitting him to testify against McClain before imposing 
sentence?

5. Was I right in permitting the Crown to call witnesses 
who were not called at the preliminary hearing or whose names 
were not endorsed upon the charge?

Ü. Upon the above grounds or any of them should the con
viction be quashed?
I think the first question should be answered in the negative. 

In the case reserved it is stated that “it was admitted by the 
Crown prosecutor that the charge was not ordered by a Judge 
or agent of the Attorney-General, and that objection to the same 
was taken before election or plea.” In view of the undoubted 
fact that Mr. Short did, in fact, sign a charge in the usual way, 
a copy of which is in the case submitted ami the actual original 
of which was shewn to us as part of the documents on file, there 
can be no doubt that there was some misapprehension when the 
case was prepared with the statement of admission above cited 
inserted in it. It is clear that what was * was that there
was no order of a Judge directing the charge to be laid and no 
special direction or order by the Attorney-General.

The contention made by counsel for the accused was that, 
owing to certain alleged defects in the depositions taken upon 
the preliminary inquiry, the ease should be treated upon the foot
ing that there were no depositions and no preliminary inquiry 
at all, and that, therefore, in the absence of such a proper pre
liminary hearing, the agent of the Attorney-General had no power

ALTA.

8. C. 

Rkx

48
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ALTA. under sec. 873A of the Criminal Code to prefer any charge against
s. a the accused.
Rkx

MC'( "LAIN.

If the premises of the learned counsel were correct, it would 
lx* necessary for us to consider one of the questions raised in the 
cases in He Criminal Code, 16 Can. Cr. Cas. 459, and in Hex v.
Duff (No. 2), If) Can. Cr. (’as. 454.

In my however, it is not necessary to consider that
important question, lieeause it seems clear that there was a pro|>er 
preliminary inquiry and proper depositions.

The only criticism made of the form in which the depositions 
apjiear was that there did not apjiear any separate caption to 
the page u|>on which the evidence commenced. There is, first, 
a document headed “Statement of the Accused,” which sets forth 
the charge against the accused, the date of the hearing, the fact 
that the charge was read to the accused, that the statutory warn
ing was given, and that the accused made no statement. This 
document is signed by the Justice of the Peace, and then follows, 
physically attached to the first document by a pin, six pages of 
foolscap, upon which what purports to be the evidence of the 
witness called is written down in pen and ink, and each page pur
ports to be signed by the witness and by the same Justice of the 
Peace who signed the first document. A perusal of this evidence 
shews that the witnesses were referring to the charge referred to 
in the first document. There is also before us the information 
and complaint not attached to the other documents, but plainly 
referring to the same charge. It is true there is no record of the 
committal for trial, but, in my opinion, there is sufficient to shew 
that the accused did, in fact, have the advantage of a preliminary 
inquiry. Inasmuch, therefore, as it is only upon the ground that 
an agent of the Attorney-General cannot prefer a charge with
out there having lieen a preliminary inquiry that the conten
tion is made that the charge should have been (plashed, 1 do not 
think that some slight defects in the form in which the magis
trate returned the depositions to the proper Court can be taken 
advantage of to uphold such an argument.

With regard to the second question, I am of opinion that it 
does not raise any (mint of law at all, and that no question is 
properly reserved for our opinion. This ( 'ourt has already decided 
in Hex v. Bechtel, 5 D.L.R. 497, 19 Can. Cr. Cas. 423; 9 D.L.R. 
552, 21 Can. Cr. Cas. 40, that a jury not only may, but ought

45
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to, be told that, while they ought not to convict on the uncorro
borated testimony of an accomplice, they are strictly in law at 
liberty to do so if they see fit.

Where corroborative evidence is required by the Code, it is 
the duty of thy trial Judge to instruct the jury as to what part 
of the evidence, if any, bears that character, and if he mis-instructs 
them, there is no doubt the matter can lx- reviewed on a reserved 
case. And so also, where there is no jury, if the Judge has ob
viously treated as corroborative evidence something which is not 
such within the meaning of the Code, it would probably be fatal 
to the conviction.

But in the present instance corroborative evidence was not 
strictly necessary at all. The learned trial Judge indicated, when 
convicting the accused, that he considered certain things corro- 
Ixirative of the evidence of Mathews, the accomplice. Whether 
those things would or would not have come within the meaning 
of the term “corroborative evidence” had such evidence been 
required by law might have been in such a case a legitimate 
matter for argument ; but I am unable to see how, when the trial 

was acting entirely as a jury and could not be said to have 
been directing himself upon a matter of law at all, it can be open 
to this Court to question the propriety of his views on the matter. 
The second question, therefore, should not, in my opinion, be 
answered otherwise than by saying that it does not raise a point 
of law which can be reserved.

The third question should, in my opinion, lx- answered in the 
affirmative. The Crown is entitled to make out its case both 
by asking the Court to apply the principle of recent possession 
and by other more direct evidence of the theft. There is no 
reason, that 1 can discern, why both means should not be adopted 
at the same time. No authority was quoted for the opposite 
view and the matter appears to me to he too plain for argument.

The fourth question, treating it as a pure matter of law, should, 
1 hink, also be answered in the affirmative. By this I mean 
that it does not appear to me that any error in law was committed 
by the learned trial Judge in hearing the evidence of the con
fessed accomplice, Mathews, before sentence had been passed 
upon him.

The simple question involved seems to be this: Was he at 
the time he was called by the Crown a competent or an incom-

ALTA.

Rex

McClain.

Btuert, J.
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potent witness? No serious attempt was made to shew that he 
was not a competent witness. It is clear that he was, and, being 
so, the Crown had a right to call him. The observations of 
Cockburn, C.J., in Winsor v. The Queen, L.R. 1 Q.B. 31)0, as 
explained by him in Keg. v. Payne, L.R. 1 C.C.K. 349, 354, were 
only directed to the question of convenience and fairness. It 
is obvious that in such a matter it must be left to the discretion 
of the presiding Judge to decide what in each particular case is 
the fairest and most convenient course to pursue. The learned 
trial Judge here did, indeed, say that had there been a jury he 
would have been inclined to take a different course. It was 
argued that this amounted to an exercise of his discretion against 
the propriety of admitting the evidence of Mathews, and yet 
he, in fact, admitted it and acted upon it.

In my opinion, what he said amounted to nothing more than 
saying that in other circumstances, viz., if there had been a jury, 
he might have guided the course of the trial, either by adjourn
ment or by an immediate passing of sentence upon Mathews 
before he testified, in a different way from that he thought fit to 
adopt when sitting alone. Before passing sentence upon Mathews 
he felt the need of learning more about the case, and this he 
expected to do upon the trial of McClain. He no doubt felt, 
and quite properly, that he could make all due allowance for the 
position in which Mathews stood when lit1 came to weigh that 
person’s testimony. While, therefore, there may be circum
stances in which the presiding Judge ought to regard the views 
of Cockburn, C.J., in Witutor v. Keg., L.R. 1 Q.B. 390, as a proper 
guide, it is impossible to say that there is any fixed rule of law 
applicable to the matter which must be followed in all cases.

Question five should be answered in the affirmative. Section 
870 of the Code says that “the name of every witness examined 
or intended to be examined shall be endorsed on the bill of in
dictment; and the foreman of the grand jury or any memlier 
of the grand jury so acting for him shall write his initials against 
the name of each witness sworn by him and examined touching 
such bill of indictment.” This section is one of five sections, 
874 to 878 inclusive, which are under the caption “proceedings 
before the Grand Jury.” It is true that by sec. 2 (10) of the 
Code, being the interpretation section, the word “indictment” 
includes “any formal charge under 873A” but this is subject to
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the qualification at the beginning of the main section “ unless the 
context otherwise requires.”

In my opinion, it is obvious that, owing to the context, it is 
not possible to treat- sec. 876 as applying to a charge under 873A 
signed by the agent of the Attorney-General. It is clear that 
the words, “every witness examined or intended to be examined,” 
refer to the examination before the grand jury, not to examina
tion at the trial before the petty jury. The agent of the Attorney- 
General who signs a charge under see. 873A does not examine 
witnesses like a grand jury. Very frequently I have seen at
tempts made to press the analogy between the agent of the 
Attorney-General in Alberta and Saskatchewan and the Grand 
Jury in other provinces, but it is clearly impossible to extend the 
analogy so far as to make see. 876 applicable in Alberta. By its 
very terms the section is incapable of application.

As a measure of fairness and justice, the Crown ought to 
furnish to the accused in some form the names of the witnesses 

to be called in chief in support of the Crown’s case. 
As a general rule this information is sufficiently given by the de
positions taken on the preliminary hearing. Any witness there 
examined should be made available to the defence if the Crown 
does not intend to call him unless his evidence is unquestionably 
immaterial. And the name of any additional witness not examined 
at the preliminary inquiry which the Crown proposes to call in 
chief ought, as a matter of fairness, at a reasonable early period, 
at any rate if asked for, to be made known to the accused. But 
there is no law laying down any definite rule in this matter, 
which must be left to the presiding Judge to deal with in such 
a way as to give all necessary protection to the accused and to 
give him a fair opportunity to defend himself against the charge. 
See Hex v. (licen stade, 11 Cox 412, 413, note.

The result is that the conviction is affirmed.
Conviction affirmed.

BOLL v. MONTGOMERY.
SaHknlcheiran Supreme Court, h'hroud, February 5. 1915.

1. Trial (8 VI—3201—Notick ok triai.—Compilation ok time—Trans- 
kkh or action.

Where the time for setting down for triiil and the giving notice of 
trial has Is-gnn to run prior to the action Indug transferred from a 
District Court (Sask.l to the Supreme Court, such time will count as 
part of the time within which the action will have to lie set down for 
trial in the Supreme Court of Saskatchewan.
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Application to dismiss un action.
V. //. Gordon, for appellant.
C. M. Johnston, for respondent.

El wood, J. :—This was un action originally commenced in 
the District Court, but which was in Deec , 1914, trans
ferred to the Supreme Court. Sec. 42 of the District Court Act 
provides us follows :—

Upon any action in the District Court being transferred to the Sup
reme Court the Supreme Court shall have jurisdiction in such action and 
the same shall thenceforth be continued and prosecuted in the Supreme 
Court as if it had been originally commenced therein.

On or about January 20 the defendant moved to dismiss 
the action for want of prosecution in not setting the same down 
for trial, and also for liberty to sign judgment on the counter
claim in default of pleading thereto. At the time of this appli
cation six weeks had not elapsed from the date of the order 
transferring the action to the Supreme Court, and for that 
reason apparently the acting Master in Chambers held that the 
application to dismiss was premature. It was apparently ad
mitted before me on the argument that the application to dis
miss was made more than six weeks after the time when the 
plaintiff first became entitled to give notice of trial, if time is 
to be counted prior to the transfer to the Supreme Court. I 
am of the opinion that the effect of see. 42 of the District Court 
Act is to simply the action in the Supreme Court in
stead of the District Court and that where the time for setting 
down for trial and the giving notice of trial has begun to run 
prior to the action being transferred to the Supreme Court, that 
time would count as part of the time within which the action 
would have to be set down for trial in the Supreme Court. I 
have therefore come to the conclusion that the acting Master 
was incorrect in his order.

The order of the acting Master will therefore be varied by 
providing that the plaintiff shall give notice of trial and set 
this action down for trial within two weeks from the date hereof, 
otherwise the action will be dismissed with costs. The plaintiff 
will pay to the defendant the costs of the application to the

5
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acting Master and of this appeal. The order in so far as it SASK. 
gave the plaintiff leave to plead to the counterclaim will not be s.C. 
disturbed. ^'(ll

Order varied. ^ r-

-------------------------------------------------------------------------------------------------  liOMEHY.

ROBINSON LITTLE & CO. v. TOWNSHIP OF DEREHAM. ONT.

Ontario Siifin nu Court, Fmk'onbriityr, C.J.K.H. Marrlt hi. 1015. 8. C.

1. Highways ( 11V A 5 151 )—Lack of m ah» hails—Ix.iihikh to tka 
vkij.khs i— Liability of mi \k icai.ity c oxtkiiu tory mli.i

( mitrihutory negligence of the ilriver of » ilenmenit waggon in which 
tlic plaint ill's gooil*. consist ing of comnicrcial traveller's samples 
were lieing eon vexed for hire along with the commercial traveller as a 
passenger, is not attributable to the plaintiffs in answer to their claim 
against the municipality for damages to the goods on the waggon 
being upset and the trunks broken, due to the neglect of the inuniei 
palitv to protect a narrow part of the roadway by a guard rail, if the 
plaintiffs' traveller in no way participated in or was responsible for 
the driver’s alleged acts of negligence.

\Millti v. Armstrong, "The ttmiitm," 15 A.tI; Hlovh v. Jtogrr. 7 
O.W.N. 830. referred to.)

Action to recover damage» for injury to goods. statement

Sir (Seorge Oiltbons, K.C., and (!. S. (libbons, for plaint id's.
O. II. Wtilsun, K.l '.. and S. (1. McKag, K.C., for defendantK.

KAiiCONBRiuoi:, C.J.K.B. :—The plaintiffs are wholesale dry 
goods merchants carrying on business at the city of London. On 
January 29, 1914 (a very dark night), a traveller of the 
plaintiffs, in the usual course of his business, was being driven 
with his cases of samples in a waggon known us a democrat (and 
described as a good, fairly heavy waggon), drawn by two horses, 
along a highway of the defendants, viz., the 10th concession 
line.

The conveyance in which the cases containing the samples 
were being carried was upset, and the samples were so dam
aged as to be rendered of no value. The plaintiffs contend that 
the highway had become defective owing to the neglect of the 
defendants. The defendants, besides denying this allegation, 
contend that, if damages were sustained as alleged, the same 
were caused through the neglect and fault of the plaintiffs, and 
not of the defendants.
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1 find that the load at the place of the accident was too nar
row. It was not only too narrow, but it narrowed in at one 
place and widened out at another, which made it more dangerous 
than it otherwise would have been. Secondly, I find that it 
should have been protected by a guard-rail. The road was not 
in a state reasonably safe and fit for ordinary travel.

Dereham is a very wealthy township, with an assessment of 
.$3.000,000 and a tax rate of 7 mills.

The defendants rely on two different grounds of alleged neg
ligence causing the accident ; first, as to the plaintiffs’ agent tra
velling on a dark night without a lantern; and, secondly, on an 
alleged defective and negligent packing of the load of samples 
in the waggon, causing the load to be top-heavy.

The plaintiffs say that, if any such negligence existed, it was 
the negligence of the driver of the waggon, who was the servant 
of the livery stable keeper, and that there was no identification 
or relationship between the plaintiffs and the driver.

Atkins, the plaintiffs' traveller, on the night in question, was 
in the village of Brownsville, in the said township, and finished 
his business there about 5.30. Then he packed up his samples 
and telephoned to Barnett, a liveryman at Tillsonburg, to take 
him and his samples (contained in six trunks) to that town. A 
conveyance came over, driven by one Bouncer, an employee of 
Barnett. Bouncer had driven Atkins before. Atkins had not 
intended to drive the “rig” himself, and did not in fact do so.

The distance between the two places was about 7 miles. It 
is Atkins's practice, when he finishes his business in a place at 
any time before 10 p.m., to drive to the nearest place for the 
next morning’s business. On this night his samples were loaded 
on the “rig,” and they left Brownsville between 7.30 and 8 
o ’clock.

About a quarter of a mile west of the scene of the accident, 
Atkins found the waggon being “canted,” and got off, lit a 
match, and found where they were, and Bouncer drove on the 
road again. Bouncer also was out of the “rig” once to find 
out where they were.

The trunks were about ft. high by 32 to 36 in. long and 
24 in. wide, all well filled, and weighing about 225 lbs. each.

Atkins did not put in the trunks nor help to put them in
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nor see them being put in. The trunks were piled by Bouncer— 0NT
who was called as a witness by the defendants—three in the s. C. 
waggon box and three on top, roped from handle to handle on |.(,^7s„x 
each side and fastened to the waggon. Bouncer says he did not Litti.k & 
know that the load was top-hcav.\ , he did not think it was top- <r°‘ 
heavy, and he would not call it top-heavy. He says also that he Townsun» 

packed them carefully and fastened them carefully—“the way Df.bkiiam 

1 always fasten them”—and thought it was safe, lie (Bouncer) rthmaHtan 
did the driving, “did not ask Atkins how and did not think it CJKB- 
was for Atkins to interfere with” him. Bouncer had been driv
ing “mostly all his life” since he was big enough to handle a 
team.

They had gone only about one mile or a mile and a quarter 
from Brownsville when the accident happened. A short time 
before, one of them (probably Bouncer) suggested that it would 
be better to have a lantern. They saw lights ahead of them, ami 
they seem to have agreed, on Bouncer's suggestion, that when 
they got to that house they would get a lantern, but, before they 
got so far, the waggon upset.

If there was any negligence in either respect causing or con
tributing to the accident, in the sense that without such negli
gence the accident would not have happened (and I do not find 
that there was), it was the negligence of the driver, in which 
the plaintiffs’ traveller in no way participated or was respon
sible for.

An analysis of the eases brings me to the clear conclusion 
that the plaintiffs are not identified with the negligence of 
Bouncer and his employer, if any such existed. See Mills v. 
Armstrong, “Tin Bernina,” (1888), Id App. ('as. 1; Flood v.
Village of London West (1896), 23 A.R. 530; Foie g v. Town
ship of Fast Flamboronyh (1899), 26 A.R. 43; Plant v. Town 
ship of Normanhy (1905), 10 O.L.R. 16; Bloch v. Moyer ( 1914).
7 O.W.N. 389, 830.

Judgment will be entered for the plaintiffs for $1.029.28, the 
value of the goods destroyed. The other elements of damages 
claimed are too remote. It is likely that under the conditions 
that have existed for 7 or 8 months, the plaintiffs may be quite 
as well off with the extra goods, if any, which they might have 
sold, remaining in their own warehouse.

Judgnu nt for the plaintiffs.
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SASK McGILLIVRAY v. BEAMISH.

Sankatehenan Supreme Court, lluultaiu, CJ. January Hi, 11113.
1. (iAK.Mhll.XIK.XT I SHI—($1 ) —I'WH KIH HK—DkKKVTIX K AKKIOAV IT—EtKKCT. 

11m* omission in an affidavit for a garnishee summon» before judg 
nient limier the Sunk. Kulea of ( onrt to aliew in xvliat capacity whether 
aw plaintiff, Molieitor or agent f n the plaintiff, the deponent make» hi» 
allidavit, ia a ground for netting aside a garniahee aumnion» i»»ued 
thereon ; the summons waa a nullity aa there wan no proper allidavit 
and the defect in the latter waa not a mere irregularity.

H alternent Appeal from un old vi* of tt Local Muster.
L. B. Bing, for applicants, defendants.
A. L. McLean, for respondents, garnishees.

Haultain, I'J.:—The garnishee summons in question on 
this appeal was issued on an affidavit, the body of which was as 
follows :—

1, of . in the Province of Saskatchewan, , make oath and

(1) That the above defendant is justly and truly indebted to the 
above-named plaintiff in the aum of #1,203.85 us appears by the statement 
of claim which is herewith produced and marked as exhibit “A" to this 
my allidavit, and that the said debt is still unpaid and unsatisfied.

(2) To the beat of my information and belief the proposed garnishees 
are indebted to the above-named defendants.

The affidavit was signed “Thos. A. McGillivray” and was 
duly sworn on November 30, 1914. The garnishee summons 
was issued on the same day. The defendant moved to set aside 
the garnishee summons and the appli< was dismissed with
out costs by the Local Master at Saskatoon on December 21. 
1914.

By his order, the Local Master permitted the affidavit to be 
“Taken off the file, corrected and resworn and returned.” The 
affidavit was resworn on December 29, 1914, after the words 
“Thomas A. McGillivray,” "City of Saskatoon.” and “Agent** 
were added in the appropriate places.

The defendants now appeal on the following grounds :—
2. That the learned I.oeal Master erred in holding that the omission 

complained of in the allidavit filed to obtain the issue of the garnishee sum 
nions herein, was sueh an omission as did not avoid the said affidavit.
3. That the learned luteal Master exeeeded the limits of his judicial dis 
eretion in allowing the plaintiff to remove the said affidavit from the files 
of the Court and amend the same. 4. That the learned Local Master erred 
in holding the said affidavit irregular only inasmuch as the «aid affidavit

00
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does not shew that the deponent i* the plaintitT or it judgment creditor, or SASK. 
the agent or solicitor of the plaintitr. nor that the deponent had any know __ —
ledge of the facts therein deposed to.

I think that the learned Master wait quite within ‘‘tore- McGii.li

lion under Rules S.C. 423 and 747. in holding that the omission 
of the name, address and description of the " t did not Beamish.
render the proceedings void. But the omission in the affidavit, h»uiuib.c.j. 
even after being resworn, to show in what capacity, whether 
as plaintiff, solicitor or agent, the deponent made his affidavit 
is, in my opinion, more than an irregularity. It is quite true 
that affidavits are often allowed to he resworn but that has been 
liefore and not after the proposed step has been taken. Rule 
423 permits a Judge to receive an affidavit notwithstanding 
any defect by misdescription of parties or otherwise in the title 
and jurat or any other irregularity in the form thereof. In 
such a ease a memorandum that it has been so received is usually 
made on the affidavit.

In the ease of Green v. Prior, W.N. (86), 50, cited in the 
Annual Practice, 1914. p. fifiO, an affidavit in support of an 
application for injunction was sworn two days before the issue 
of the writ. The injunction order was on the plaintiffs 
undertaking to have the affidavit resworn and filed. I would 
take it for granted that in this and any similar case the order 
would not actually issue until the affidavit was resworn and 
filed.

A garnishee summons is issued on pnecipe upon the filing 
of the proper affidavit. The analogy is not complete, but, under 
the Rules of the Supreme Court, except by leave of the Court or 
a Judge, no order ex parte in Court founded on any affi
davit shall lie of any force unless the affidavit on which the 
application was made was actually made before the order was 
applied for and was filed at the time of making the motion. In 
Re King cCr Co. ’s Trade Mark, [1892] 2 Ch. 4(52, it was decided 
that an affidavit used on a motion but not filed until afterwards 
may be ( crcd in the order as read, though the fact of its not 
having been filed has not been brought to the notice of the 
Court, provided it does not interfere with the date of the order.

Tn the ease of Whitehead v. Rhoden (not reported), men-

0

0

0
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tioncd in Thv Annual Practice, 1914, at p. 891, Hall, V.-C., held 
that—
un iilliiluvit ul" service of nut ici* of motion for attachment must In* filed 
before the order is drawn up.

In that case the order was made on “production of the affidavit 
and an undertaking to tile it.”

I can quite understand a Judge allowing affidavits to be re- 
sworn or to be tiled later than the rules require. All these things 
are done before the event. In this case there was practically 
no affidavit tiled upon which a garnishee summons should have 
been issued and, in my opinion, the garnishee summons was a 
nullity.

It cannot, in my opinion, be mad • effective by an ex post 
facto order under which the original affidavit has been taken off 
the files, corrected, resworn and filed very nearly a whole month 
after the date of the summons.

The garnishee summons is. therefore, set aside with costs, 
and the plaintiff will pay the defendants their costs of their 

application and of this appeal.
Appeal allowed.

WALTER v. ADOLPH LUMBER CO.

Alberta Supreme Court, Walsh, ,/. March 31, 15*15.

1. Insolvency |§ I—3)—Wiiat conhtiti tkn—Statitoky definition — 
AssioN.MK.vr Act.

A person is to Ik- deemed insolvent within the meaning of the 
Assignments Act. Alta., if lie does not pay his way and is unable to 
meet the current demands of creditors and if he has not the means of 
paying them in full out of his assets realized upon a sale for cash or 
its equivalent.

| Waruock \. hlacpfcr, 14 Ont. K. 288. 25*2. 15 A.It. 324. IS (an. 
8.V.R. 701, referred to.)

Action by an execution creditor to set aside a chattel mort

gage.

Frank Ford, K.C., and I. II. Ilowutt, for plaintiff.
S. S. Carmack, for defendant.

Walsh, J. The plaintiff sues as an execution creditor of 
the defei ‘ Stratheona Lumber Co. Ltd., to set aside a chattel 
mortgage made by it to the defendant Adolph Lumber Co. If 
the defendant mortgagor was at the date of this mortgage in in

88

41
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solvent circumstances—or unable to pay its debts in lull or knew 
that it wan on the eve of y the mortgage cannot stand
for it is clearly within nee. 41 of the Assignments Act. The 
mortgage cover*» all of the mortgagor'k assets was made
to a creditor in security for its then existing liability to the 
mortgagee. It has the effect of giving the mortgagee a preference 
over the other creditors of the debtor and this action to impeach 
or set it aside was brought within (>U days from its date. I'mlcr 
sec. 41, read in the light of sec. 43, the mortgage is utterly void 
as against the plaintiff and other creditors of the mortgagor, 
but is not unless the mortgagor was at its date in one or other 
of the conditions above referred to.

The facts as to the mortgagor’s eirt es are disclosed
by the evidence of W. K. Ford, the president and general man
ager of the judgment debtor. The mortgage bears date, Decem
ber 9, 1914. Mr. Ford’s figures relate to the 5th of that month 
but he says that there would not be at the outside a difference 
i f more than $200 in his company’s condition between these two 
dates, lie gives the assets at $20.250, made up as follows:—

Plant, buildings, office furniture, etc., $2.000; value of un
expired term of lease, $500; stock in trade at invoice prices, 
$7,800; book debts, $8,700; Leduc Lumber Co. notes. $5,100; 
goodwill, $2,000; cash in hand. $150—$20.250.

The company’s liabilities as of this date he gives at about
$11,200 so that his statement shews a surplus on paper of about
$15,000 or more than two dollars of assets for every dollar of 
liability. The correctness of Mr. Ford’s evidence was not 
questioned. Although he was called as a witness for the plaintiff 
the facts which lie gave as to the assets and liabilities were 
brought out in cross-examination ami he was not even re
examined as to them by counsel for tin» plaintiff. There is 
absolutely nothing therefore to cast suspicion upon the correct
ness of his figures no matter what doubts one may have as to 
the likelihood of the assets realizing within some thousands of 
dollars of the value set by him upon them. The propriety of 
including such items as value of the lease, $500 ami goodwill, 
$2.000 is open to question, although as to the latter, see Ottawa 
Wins Vaults Co. v. McOuire, 24 O.L.R. 591. H D.L.R. 229. 27
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YValtkb above. Of the book debts he says they arc all good except, per

Adolph 
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haps, $200 or $300, that about $1.000 of them have been collected 
since the 9th of December and the payment of a little better than
$5,000 of them has been secured. The item “Leduc Lumber Co. 
notes, $5,100,” occurs under peculiar circumstances. The maker 
of these notes is a company consisting practically of the same 
shareholders as those who are members of the Strathcona Lum
ber Co. The Leduc Co. was formed for the purpose of taking 
over from the Strathcona Co. its lumber yards and assets at 
Leduc and these notes represent the balance of the purchase 
price. This transaction is also impeached by the plaintiff, the 
two actions being tried together. If that action succeeds (and
1 have as yet formed no opinion respecting it) these notes will 
no longer be an asset of the Strathcona Co., but in their place 
will be the property for the purchase price of which they wen- 
given. For my present purpose, however, 1 must take the notes 
themselves as representing this asset. The assets of the Leduc 
Company at the date of the mortgage were valued at $5.400 
but there is nothing to shew whether or not the notes with which
1 am now dealing constituted its only liability. These notes arc 
payable $1,000 in one year, $2,000 in two years and the balance 
in three years from their date which was October, 1914. If 
that transaction is sustained no one can tell of course what the 
value of these notes will be at maturity and so i am reckoning 
them as an asset of no present worth.

Taking Mr. Ford's unimpenched evidence as a basis and 
making the allowances which appear to me to be reasonable, 1 
should place the value of the assets as of December 9, 1914, at 
$10.780. 1 arrive at this by deducting 50 per cent, or $1.000
from the value of the plant, $500 for the value of the lease, 10 
pei- cent, or $870 from the book debts, $5,100, the amount of the 
Leduc notes and $2,000 ns the value of the goodwill. The stock 
in trade is that of a lumber company, and T think that it should 
be worth invoice prices. There is no evidence one way or the 
other as to this, and 1 therefore express but my own opinion of 
it in saying this. The amounts by which 1 thus reduce Ford’s
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valuation aggregate $9,470, leaving it at $16,780. There in no 
dispute whatever as to .$11,200 living the aggregate of the liabili
ties, no that upon this valuation the assets exceeded the liabilities 
by $5,580 when this mortgage was given. Apart from these 
figures the facts bearing upon the question of solvency or in
solvency are not many. The plaintiff’s claim for about $2,000 
was placed in its solicitors hands for collection and they wrote 
the defendant mortgagor for payment on the 4th of August, 
1914. Other letters were written and personal interviews look
ing to the payment of the claim took place without result, and 
on the 20th of October an action was commenced to recover the 
same. A copy of the statement of claim in that action was left 
at the defendant's office on the 23rd of October, and although 
it was not served personally on any officer of the company 1 
think it come to the attention of Mr. Ford very shortly after it 
was so left. On the 27th of October a chattel mortgage was 
given by the defendant mortgagor to the defendant mortgagee 
as security for the payment of the- same debt and over practic
ally the same property as is secured and covered by the mort
gage now in question. On the 26th of November the first action 
was discontinued and another action commenced, in which both 
mortgagee and mortgagor were made defendants, for the re
covery of the debt owing bj the mortgagor and to set aside the 
chattel mortgage of the 27th of October. That mortgage was 
thought to he bad for technical reasons, and on the 9th of Decem
ber it was discharged and the mortgage now in question given in 
its place. Then on the 31st of December this action was com
menced to set aside the new mortgage, the plaintiff having in 
the meantime become an execution creditor of the mortgagor. 
During all of this time the Canadian Bank of Commerce was a 
creditor of the mortgagor for about $1,000, and to it the book 
debts were hypothecated. Other creditors were pressing for 
payment of their claims at this same time, and many of these 
claims were in the hands of solicitors. None of them were paid 
either in whole or in part except as to .$200, the reason for it 
being as stated by Mr. Ford that he could not put his hands on 
the cash. On November 18, three weeks before this mortgage 
was given, one of these creditors placed in the sheriff’s hands
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an execution against the goods and lands of the St rat li voua com
pany for $1,103.70, and since then the plaintiff's execution and 
those of four other creditors have come in. All of these execu
tions are still in the sheriff's hands wholly unsatisfied, and they 
aggregate $5,229.08.

There is an interpretation of the word insolvent in the Sale 
of Goods Ordinance under which, if it was applicable to this 
ease, the question of this company's insolvency would lie settled 
beyond dispute. Under it, “a person is deemed to be insolvent 
within the meaning of this Ordinance who either has ceased to 
pay his debts in the ordinary course of business or cannot pay 
his debts as they become due." That interpretation is however 
in terms restricted to that Ordinance and so cannot be applied 
here. I know of no other statutory definition of the word, nor 
do I know of any decision of our own Court interpreting it. so 
I must look elsewhere for authority upon the question.

The authority which more nearly than any other with which 
I am familiar is, in my opinion, binding upon this Court is 
Warnovk v. Klutpfi., for it eventually reached the Supreme 
Court of Canada. In delivering the judgment of the Divisional 
Court, 14 O.R. at p. 292. Boyd, C . used the following lan
guage* :—

A in an him \ In- deemed inwilwiit in tin* *en»e of tin- Act if lie «!••«•* nut 
|im\ hi* wuy Mini i* tumble tu unit the current denisml* of creditors, and 
if In* h** not the mean* of paying them in full out of hi* as*et* realized 
upon m suie for chmIi or it* equivalent.

In the Court of Appeal, 15 A.H. t < hit. ) this definition is ex
pressly concurred in by Osler, J., at p. 325. and by Burton, «I., 
at p. 331. The other two Judges, liagarty, C.J.O.. and Batter 
son, .1.. while making no special reference to this interpretation 
of these words expressly stated their agreement with the judg 
ment of the Divisional Court. I think therefore that I may 
safely say that the Court of Appeal unanimously approved of 
and adopted the language of the Chancellor which I have quoted. 
Unfortunately the reasons for judgment of the Supreme Court 
are not published, the only report of the case lieing the head 
note which appears in 18 Can. S.C.If. at p. 701. It reads as 
follows :—

Held. Hltirming the judgment of the Court of Appeftl Mild of the |li\i
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bIoiihI Court. Gwynne, J.. iliwenting that X. bring unable to meet tin- de
mand* of hi* creditor* for payment niuat !*• deemed inwdvent within the 
meaning of the *aid Act.

If this head note correctly summarizes the judgment, the 
Supreme Court materially altered the Chancellor's definition 
of an insolvent under the Aet for it omits all reference to the 
debtor's ability to pay his debts in full out of his assets. I can
not think that tin Supreme Court adopted that view of the mat
ter for it surely must be that the value and nature of a debtor's 
assets and the amount of his liabilities must always have some 
bearing and a very material bearing upon the question of sol
vency or insolvency. 1 take it therefore that the Supreme Court 
in affirming the judgments of the Courts below adopted the 
above quoted opinion of the Chancellor, and for this reason 1 
think that I should apply his definition of insolvency to the facts 
of this ease, the language of the Ontario Act there under dis
cussion being in this respect identical with that used in our 
Assignments Aet.

There are three things therefore that I must find before I 
can declare insolvency on the part of the judgment debtor at 
the date in question, namely, (1) that it was not paying its way ; 
(2) that it was unable to meet the current demands of its credi
tors. and (3) that it had not the means of paying them in full 
out <d* its assets realized upon a sale for cash or its equivalent. 
These three conditions must coexist for the Chancellor uses 
them conjunctively, not disjunctively. As to I and 2 there is 
no difficulty whatever. The judgment debtor was then unques
tionably within both of them. I find myself however unable to 
hold upon the evidence before me that it had not then the means 
of paying its creditors in full out of its assets so realized upon. 
My finding upon that question must be the other way. The 
onus of proving insolvency is on the plaintiff and it has failed 
to prove it.

Coder the authorities of which (ilegy v. Hromley, 11912] 3 
K.B. 474, is one of the latest, this transaction being merely a 
preference is not within 13 Kliz. eh. 5, and even if it was there 
is absolutely no evidence of that intent on the part of the mort
gagee which must be established before the instrument could be 
set aside.
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Newlende, J.

The action is dismissed with costs, to the defendant mort
gagee and without costs as to Strathcona Lumber Co. Limited.

Action dismissed.

DUSSEAULT v. KOPP.
Saskatchewan Supreme Court. \ncUmd*. 7. February 12, 1915.

1. PKINUI'AI. AN» AliKXT ( § III—32)—Voxtbavth—Pkbuoxal liability ok

The question whether an agent who has made a eontraet on la-half 
of liia |irinei|i»l i* t<> lie deemed to have contracted personally, and if 
mo. the extent of hi* liability on the contract, depend on the intention 
of the partie* to In- deduced f-om the nature and term* of the partie» 
lar contract and the snri circumstance*.

Appeal front a judgment of a District Court Judge.
II. V. Hiinlow, K.C., for plaintiff,
•I. IV. Ward, for defendant, rt * lit.

New lands, J. :—This is an application to strike out the de
fence as false, frivolous and vexatious. The action is on an 
agreement of sale signed by defendant. Defendant, in examina
tion for discovery, admits his signature, but says he signed as 
agent for a syndicate, as the plaintiff knew. Mr. Bigelow. K.C.. 
for plaintiff, cites lliifi/ins v. Senior, 8 M. & W. 834, as authority 
to shew that defendant is liable in such a case. In that case 
there was nothing in the document to shew that defendant signed 
as agent, and the Court held that parol evidence could not lie 
admitted to prove that fact, as that would be varying a written 
document by parol evidence. In this case, the written agreement 
shews that defendant was acting for other parties. After his 
name there is in brackets the words (“in trust for syndicate”). 
This case therefore differs from IIu/f/ins v. Senior upon the 
very point on which it is decided, and it is not therefore an 

y for the " ion advaneed. Bowstead on Agency,
p. 3(10. in referring to contracts other than bills and notes and 
contracts under seal, says:—

Hut mi agent im personally liable on any contract maile by him merely 
in hi* capacity of an agent (and)
the question whether an agent who ha* made a contract on behalf of hi* 
principal i* to In» deemed to have contracted personally, and if ao, the 
extent of hi* liability on the contract, depend on the intention of the par 
tie* to lie deduced from the nature and term* of the particular contract 
and the surrounding circumstance*.
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Am to contractu under mvuI, the principle im different. At 
p. 367 Bowetead eayn:—

Where an agent is a party to a deed and executes it in his own name, 
lie is personally liable thereon, even if he is described in the devil as acting 
for and on la-half of a named principal.

Thu agreement in question states that the parties have here
unto set their hands and seal. There is a seal put on opposite 
the plaintiff’s name, but none opposite the defendant’s signa
ture. His covenant to pay is, therefore, not by deed.

This case is therefore not one in which 1 can say that the 
defendant’s defence of denial of liability on account of his 
acting as an agent is false, frivolous or vexatious, and therefore 
it should not be struck out on that ground.

The appeal is therefore dismissed with costs.
. Appeal dismissed.

HALPIN v. VICTORIA.
Itriiinh Columbia Supreme Court, Morrinon,./. January 11. 1916.

I Kirkwobks (#1—l)—Fikkwokkh display—Liability fob inji hiln.
In order to e*tttldi»h liability in negligence against those lawfully 

conducting a firework* display in a public park for injury received 
from an ignited fragment, a failure on their part to exercise due care 
must In- shewn.

[Rylamh v. Plrtchrr. L.K. 3 ILL. 3311. referred to.)

Action for damages for injuries.
McDiarmid tV Phelan, for plaintiff.
T. U. Uohcrtson, for defendants.

Morrison, ,1.:—The plaintiff is an infant and brings this 
action by her next friend, William llulpin. her father.

Beacon Hill Park was entrusted to the City of Victoria, by 
grant dated January 21. 1882, for the purpose of using and 
maintaining it for the recreation and enjoyment of the public. 
For many years this park has been used by the citizens of Vic
toria, especially for celebrating what was known as the Queen's 
Birthday. In order the more adequately to effect this purpose, 
it has been customary for certain citizens to form themselves 
into a “Celebration Committee” which assumed the task and 
responsibility of celebration and raising funds to
defray the expenses incurred for any extra features deemed 
necessary for catering to the enjoyment of the public. One of

SASK.

s.c.
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B. C. these features, on the occasion in question, was a display of fire-
S.C. works by Messrs. Hitt Bros., who, from the evidence, appear to

he a well-known, reputable firm, who make a specialty of this 
r. sort of entertainment. Pursuant to the arrangements made with 

\ il'tokia. t|1js flrm |)V the committee, they sent a competent employee under 
Morrieon, j. whosc sole control the display was given on the evening of May 

25, 1914, which was the annual date set aside for perpetuating 
the celebration of the “Queen’s Birthday." The plaintiff, ac
companied by her parents, had, together with a large concourse 
of people, assembled to witness the fireworks. Policemen mounted 
and on foot patrolled the immediate grounds on which the fire
works were shewn. Portions of this area were roped off and 
where there were no ropes mounted police endeavoured to keep 
hack the spectators. The plaintiff seems to have got away from 
her parents a short distance and, as 1 find as a fact, got within 
range of the spluttering piece which was then being displayed 
whereby she was struck by an ignited fragment and sustained 
the injuries in respect of which she now claims damages from the 
defendants.

Mr. McDiarmid, for the plaintiff, contended that the defend
ants must be held to have conducted the exhibition, because, pur
suant to by-law, they contributed towards the celebration fund. 
This they were empowered by the legislature to do: vide sec. ltil 
of the Municipal Act. That being so, it seems to me, counsel must 
logically go further and contend that this power to contribute 
carries with it an implied obligation to conduct the celebration 
and to assume the responsibility therefor. Kven in that case, 
the right of action would only arise in a case of negligence such 
as this is upon a breach of duty to exercise due care under the 
circumstances. Assuming that vfcw to Is* sound, I find as a 
fact that due care was so exercised by the defendants.

Mr. McDiarmid also strove to apply the principle of Unbinds 
v. Fletcher, L.R. .'1 H.L. T10. I think that the facts in this par
ticular case preclude the application of the principle in Unbinds 
v. Fletcher.

Assuming I am wrong in that view of the law. I am of opinion 
that the city did not conduct the celebration and are no more 
liable to the plaintiff than are the others who contributed to the 
committee s fund. It follows, then, the action is dismissed.

Action dismissed.
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Re BEAN ESTATE.
rtaskaIrkeim 11 Huprrnir Court. Hroirn. h'rbnmrii 5. 1915.

I. KXKCTTOBH A Nil AIIM ININTKATORH l| IVC2—113)—K 111 M III ' RSK M K NT—
Right to intebeht.

When* it was not neceeaary for tin* realization of tin* estate for the 
administratrix to carry on the business as she did for sometime after 
the decedent's death, and the direction of his will was that the same 
should lie sold and converted into money to In- invested at interest, 
the administratrix may lie allowed a reasonable amount for her ser 
vices for carrying on the business which resulted in large pniltt*, 
and may he allowed inte. -st for the period during which the business 
was carried on to Ik- computed at a reasonable rate on the amount of 
capital which the business represented at the testator's death, under 
a iHHjuest to her of the “interest'1 on the fund to which the proceeds 
of the business lielonged. but she is not entitled to take the entire 
profits as interest ; the surplus profits are to In- treated as lN-longing 
to the rorpUM of the estate.

Appeal front an order of n Surrogate Court Judge.
F. /,. Hnsledo, for Official Uuardian.
F. IV. Turnbull, for administratrix.

Brown, J.:—A quention arises in thin earn- au to the mean
ing to be given to the word “interest ” as used in the will of the 
testator. Now “interest” ordinarily used under such eireuni- 
stances as these means the sum paid for the use of money, and I 
cannot sec anything in the will or any circumstances surrounding 
the case that requires oY justifies any different definition for that 
word as used in this will. That being so. the will necessarily con
templates that the business and the farm which were owned by 
the deceased at the time of his death should be converted into 
money, and the money duly invested in interest-bearing securi
ties. Of course, had it been necessary for the pnqter and effici
ent realization of the business and the farm that the business 
should be rond noted and the farm operated for some time after 
the death of the deceased, the administratrix would Is- quite 
justified in so conducting the business and operating the farm 
for such time as would be considered reasonable for that purpose. 
That question, however, does not arise at all in this case. The 
administratrix, in continuing the business and operating the 
farm, did something which she was not authorized to do in law. 
even though it was done in the best of good faith and apparently 
with good results. She has unquestionably, according to the 
material, continued this business with success, and shewn ability
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in the conduct of the same. The result is that large profits have 
been made, and the question, therefore, that now arises is whether 
these profits belong to the corpus of the estate or should be re
garded simply as “interest” within the meaning of that term as 
used in the will. A number of authorities were cited to me in 
the course of the argument, more especially the cases of Stroml v. 
(lU'yir, *28 Bcav. 130. Slade v. Chaim, 77 L.J. Ch. 377, and la 
re Jlunks, HI L.J. ('ll. 103. I have read these authorities ami 
others carefully, and have reached the conclusion, not, however, 
without some hesitation, that the profits in question, both from 
the store ami the farm, cannot be regarded as interest, but must 
be considered as increased capital, and. therefore, as belonging 
to the corpus of the estate. To hold otherwise would require the 
meaning of the word “interest” to be enlarged beyond any
thing contemplated by the testator, and would, moreover, en
able the administratrix to profit by what must Ik- regarded as a 
breach of trust. Having reached this conclusion, the order of 
the learned Surrogate Court Judge will require amendment. It 
was agreed by counsel on the argument of this case that in tin* 
event of my reaching the conclusion which I have reached, the 
matter should be spoken to in Chambers and the form of order 
agreed to by consent. It was further admitted by counsel that 
in preparing this order provision should be made that interest 
on the original capital at a reasonable rate should be deducted 
from the profits and treated as interest and not as belonging to 
the corpus. It was also admitted that the administratrix should 
be allowed a reasonable amount for her services in carrying on 
the business and in operating the farm as she has done. These 
points will, therefore, be dealt with when the matter is again 
spoken to.

1 have already indicated that in reaching the above conclu
sion 1 am not free from doubt. The matter seems to me to be of 
sufficient importance, and the amount involved is sufficiently 
large, to justify the matter being brought before the Court iu 
hone, so as to avoid the possibility of any injustice being done. 
In th<‘ event of counsel desiring to bring this matter before the 
Court en houe, I will allow the appeal to be taken to this coming 
Sittings of the Court if notice of appeal is given not later than 
Monday next, or even later than that if opposing counsel consent.
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1 will say further that it doe* not seem to me that in this case SASK. 

there is any necessity of having any evidenee either printed or s. c. 
typewritten; that if a copy of the will and this judgment and "7“* 
notiee of appeal are typewritten, that will he sufficient material lIkax
to constitute the Appeal Book. The question of costs, of course. ksiAirc.
will be dealt with when the matter is further spoken to. Brown, j.

Orthr variai.

GREER v. CANADIAN PACIFIC R. CO.

Supreme Court of Camilla, Sir I'ha rim FitzpatrU-k. C.J., hunts, hUuylon, 
huff, Any/in, aiul Hnulrur. ,/./. May 4, 11115.

1. Limitation or actions < f II F—00)—Uaii.way kibkb—Upkbation or
HA II. WAY.

The burning «if worn-out tien hv a railway company on it» right «if 
way in |M‘iforman«,«‘ of tin* «luty inipoH«-«l by *cc. 2117 of the Railway 
Act R.8.C. IlHiii. eh. .17. t«i keep the right of way 'free from iinnvcvw 
wary c<imhu*tihle matter, any «lamagv or injury reaulting therefrom 
in cauwil by r«-ai««in of the “operation of the railway" within the mean 
ing of that phrase in aec. .ion. the right of action for which accrue* 
within one year.

tGreer C.I'.K. Vo., Ill U.L.R. 140. 32 O.LR. 104. affirmed.]
2. Railways ($111)7—75) Fisks non railway oclkation—Limita

TIOX OK ACTION—Ul'TIKH I'.XIIKR PSOIIXCIAI. STATI'TK.

The Dominion Railway Act. R.S.C. IlMMl. ch. 37. wee. .ion, prencribing 
a time limitation for acthm* f«»r tire* reuniting from the construction 
and operation «if railways. «!«»«•* not in any wi*«- «limini*h or affect lia 
hilitie* arieing «nit of a breach of Htatutory duty umler a Provincial 
statute regulating the prevention of lire*.

Appeal from a decision of the Division of the
Supreme Court of Ontario, 19 D.L.R. 140, 3*2 O.L.R. 104. affirm
ing the judgment at the trial. 19 D.L.R. 135, 31 O.L.R. 419.

CAN

s. V.

Statement

Laitilaw, K.C., for appellant. 
MacAiurchy, K.O., for ret t.

Sir Charles Fitzpatrick, C.J.: Both Courts below have . sirnwriw
K itF.|.«tn< k. C.J.

found on the admissions of the parties that this claim is for 
damages arising out of an injury sustained by the plaintiff by 
reason of something negligently done in the operation of the 
railway and that the limitation of see. 300. sub-see. 1. R.S.C.
(1900), eh. 37. applies.

For the reasons assigned by the Chief Justice in the Court 
In-Iow I am of opinion that tin- judgment appealed from should 
be confirmed with costs.

22 21 D.I..B.
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Durr, .1.:—1 concur with the Court of Appeal in the eon- 
elusion that the direct and effective cause of the damages in re
spect of which the action is brought was the conduct of the com
pany’s servants in the “operation of the railway.” 1 do not 
think it is wise to attempt to lay down any criterion other than 
that supplied in the clause itself for determining what eases are 
within the words “construction or operation of the railway.” 
The present case, 1 think, is near the line hut within it. I think 
counsel for the railway company was right in the opinion he 
expressed that nothing in see. 297 or in the accompanying sec
tions does in any way modify the common law responsibility 
of the company in making use of fire for the purpose of clearing 
its right-of-way.

And 1 am far from satisfied that there is any evidence in the 
record which would justify the conclusion that what was done 
by the company’s servants was done in the " ' exercise of 
any power impliedly conferred by that section. 1 do not think, 
however, that this necessarily excludes the application of sub
section 1 of sec. 306.

As to sub-sec. 4 of this section, this sub-section read literally 
would deprive sub-section 1 of all effect except in those cases 
in which the cause of action is not given under provincial law. 
That result would follow because it is obvious that the obliga
tion (r.r (Irlicto) created by the company’s wrong whether you 
look at it from the point of view of the person of incidence or 
of the person of inherence is “affected” by limiting the time 
within which the accessory right of action vested in the person of 
inherence may be exercised even in Canada alone. It is there
fore impossible to deny that if you arc to give the words of 
sub-sec. 4 their full value, when literally read, you must limit 
the operation of sub-section 1 to causes of action which do not 
arise under the provincial law.

But sub-sec. 4 is one of those sweeping general sections that 
one finds in the Bail way Act, which must be applied cautiously 
and with reasonable regard to the broad canon of construction 
that such sweeping provisions are not generally to be read as 
displacing particular provisions with regard to particular sub
jects to which when literally read they are repugnant. That is

6080
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the view of the earlier enactment (which for all relevant pur
poses wan the c of sub-see. 4) that watt taken in the
Canadian Pacific P. Co. V. Hoy, [1902] A.C. 220. Sub-see. 4 
and sub-sec. 1 inuat be read together, and nub-nee. 4 given such 
effect an leaven it open to un to give a reanonable const ruction 
to nub-nec. 1. 1 may add that it docN not appear to me to help 
un very much to nay that nub-nec. 1 only affects the remedy and 
not the right. It neeme indeed improbable that Parliament 
should have contemplated limiting the exercise of the plaintiff’s 
right of action in Canadian Courts while leaving subsisting the 
obligation—capable of enforcement, of course, in other Courts; 
yet such would be the effect of holding that sub-see. 1 is a pro
vision relating only to the procedure. An injured passenger, 
who by lapse of time had lost his right to sue in the Canadian 
Courts, might sue in New York or in Chicago, and in the ease 
of Dominion railways that course might present very little in
convenience.

Moreover, as regards causes of action given by provincial 
law only, it appears to me that it would be that a
Dominion enactment relating only to procedure would Ik* ultra

CAN.

8.C.

Canadian

It. (V

A noun, J.j—The only question which arises on this appeal Angiin. j. 

is v\ r the defendant company is entitled to the benefit of 
the limitation afforded by sub-sec. 1 of sec. 306 of the Railway 
Act. R.S.C. 1906, eh. 37. The plaintiff’s property was dam
aged by fire which esc * from the defendants’ right-of-way.
The fire was started by the defendants’ servants to consume 
worn-out and discarded ties or sleepers, and it is admitted that 
its escape to the* plaintiff's property was attributable to their 
negligence. Subject to what is to be said as to the effect of 
sub-sec. 4. 1 am of the opinion, for the reasons assigned by the 
learned Chief Justice of Ontario and Middleton, J., that sub- 
sec. 1 of sec. 306 affords a defence to the plaintiff’s action. It 
should, I think, be presumed that the purpose in view in burn
ing the ties was to discharge the duty of freeing the right-of-way 
from combustible material imposed on the company by see.
297 of the Railway Act. No evidence was given at the trial, the 
facts being admitted. The learned trial Judge proceeded with-
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out objection on the assumption that the burning of the ties was 
in intended fulfilment of the statutory duty of the defendants— 
with "an intention to carry on the railway in good faith.” In 
the Appellate Division the judgment proceeds on the same basis 
of fact and it should not now be departed from. The resultant 
damages sued for were, therefore, in my opinion, sustained 
"by reason of the construction or operation of the railway.”

Although the use of fire for the destruction of 
material on the right-of-way is not expressly authorized by the 
Railway Act, it is common knowledge that it is a means which 
is most efficient and which it is customary to employ, and I 
cannot think that its use for that purpose entails liability unless 
accompanied by negligence which causes injury. No doubt 
there are other methods of fulfilling the duty imposed by ace. 
297 ; and it may Ik- that, under some circumstances, the use of 
fire would be so highly and so obviously dangerous that it would 
in itself priimi finit evidence of negligence. But I am
unable to accede to the view that for that reason a railway com
pany in burning old ties oil its right-of-way is not discharging a 
duty imposed by sec. 297, or that it thereby assumes responsi
bility of the kind and degree to which the defendant in l{\dnmls 
V. Fletcher, L.R. 3 ILL. 330, was held to be subject.

Nor does sub-see. 4 exclude the application of sub-sec. 1, of 
sec. 306 to the present case as the plaintiff’ First
enacted by 20 Viet. eh. 12. see. 17, as part of "An Act for the 
Better Prevention of Accidents on Railways,” the prototype of 
sub-section 4 was, of course, < in its application to the
several sections of that statute. They provided for the inspec
tion of railways and reports then to the then Board of 
Railway Commissioners. The words "under this Act” and 
"anything in this Act contained” in sec. 17 had thus a restricted 
reference. It is scarcely necessary to state that the limitation 
provision now found in sub-sec. 1 of sec. 306 was not a part of 
eh. 12 of 20 Viet. When the Railway Act was consolidated in 
1859, as eh. 69 of the ( onsolidated Statutes of Canada, see. 17 
of eh. 12 of 20 Viet, was brought into it as sec. 190, the words 
“under thip Act” and “in this Act” being retained, perhaps 
inadvertently, with the result, if they should lie given full

18
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effect, that the «cope and application of the section was enor
mously extended. But it still remained one of a group of sec
tions relating to inspections and reports of accidents, and it 
was so continued through 31 Viet. eh. 68, see. 40. 42 Viet eh. 9. 
sec. 52, and R.8.C. (1886), eh. 109, see. 80, until the revision of 
1888, when it first appears, in eh. 29 of 51 Viet., in proximity 
to the limitation section, No. 287. yet as a separate section. No. 
288, and under the heading. “Company not relieved from legal 
liability by inspection or anything done hereunder.” As origin
ally enacted and (substantially) as it stood until 1906 the lan
guage of the section was :—

Xu inspection had under this Act nor anything in thin Act contained 
or done or ordered or omitted to lie done or ordered under or by virtue of 
the provision* of tlii* Act whall relieve or lie <• mut rued to relieve any rail 
way company of or from any liability or responsibility renting upon it by
law . . . for iinytliing done or omitted to In- done by such company, or
for any wrongful act. neglect or default. misfeasance. malfeananee or non 
feanance of niieli company, or in any manner or way to lessen mieli liability 
or responsibility or in any way to weaken or dimininh the liability or 
ren|Hinnibility of any niieli company under the existing lawn of the province.

When so worded it was still reasonably clear, notwithstand
ing its presence in the general Railway Act, that the section 
bad no reference to the limitation provision, which neither re
lieved from, lessened, weakened, or diminished any liability or 
responsibility of the railway company. While it Ntood as a 
separate section in the Railway Act of 1888. this provision was 
relied upon before the Judicial Committee in C./’./f. Co. v. Hoff, 
[1902] A.C. 220. at p. 228, for the proposition that, although 
Parliament had authorized the use of steam locomotives by rail
way companies, this section expressly maintained the liability 
of the company, which it was claimed existed under provincial 
law, for damages caused by employing such locomotives “in 
the ordinary and normal use of the railway” and without negli
gence.

Dealing with this argument tîie Lord Chancellor said (at 
p. 231):—

Section 2SS i* more plausibly argued to have maintained the liability 
of tlie company, notwithstanding the statutory permission to use the 
railway; but if one looks at the heading iTndcr which that section is 
placed, and the great variety of provisions which give ample materials 
for the operation of that «eetion. it would In* straining the words unduly
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Anglin, J.

to give it a construction which would make it repugnant, and authorize 
in one part of the statute what it made an actionable wrong in another. 
It would reduce the legislation to an absurdity, and their Lordships are of 
opinion that it cannot be so construed.

It was not until 1903 that what is now sub-section 4 was 
appended to the limitation section as sub-section 3 (3 Edw. 
VII. eh. 58, see. 2). It, however, still substantially retained its 
original form. It was only in the revision of 1900 that it 
assumed the form in which we now find it:—

No inspection had under this Act, and nothing in this Act contained, 
and nothing done or ordered or omitted to be done or ordered, under or 
by virtue of the provisions of this Act shall relieve or be construed to re
lieve, any company of or from, or in anywise diminish or alfect any liabil
ity resting upon it under the laws in force in the province in which such 
liability or responsibility arises, etc.

The substitution of the word “affect” for the former words 
“lessen or in any way weaken,” in my opinion, does not alter 
the applicability or effect of the sub-section. It remains a pro
vision dealing with liability or responsibility. Sub-sec. 1, on 
the other hand, does not deal with, or in any way “diminish or 
affect” liability or responsibility. Unlike the Real Property 
Limitation Act, but like the Limitation Act of King James I., 
it only bars the remedy by action or suit. The liability remains 
intact and unaffected and may be made available by the person 
having a right to indemnify for any damages or injuries sus
tained if he should have an opportunity to set it up without 
resort to an action or suit : Wainford v. Barker (1697), 1 Ld. 
Raymond 232; Curwen v. Milburn, 42 Ch.D. 424, at p. 434. 
With due respect for the draftsmen of 1903 and 1906, sub-sec. 
4 should not be found in the same section with sub-sec. 1 of sec. 
306. Historically there is no connection between the two; they 
have no bearing one upon the other ; and there collocation is 
misleading.

Moreover, having regard to its history and to the view taken 
of it in C.P.R. Co. v. Hoy, [1902] A.C. 220,1 think sub-sec. 4 can
not be construed as maintaining or re-establishing a responsi
bility or liability against which the authorization conferred by 
sec. 297, in respect of acts done in the bom fide discharge of 
the duty which it imposes, affords immunity. Of course the 
liability for negligence remains ; but to that the limitation of
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sub-section 1 of see. 306 must apply unless we should treat sub- 
see. 4 as rendering it nugatory and thus “reduce the legislation 
to an absurdity.”

The plaintiff also invoked sec. 4 of the Ontario Forest Fires’ 
Prevention Act (It.S.O. (1897), eh. 267). It was admitted that 
the fire which caused the damage was set out on or about July 
15, and that a proclamation had been issued under sub-section 
1 declaring the district to be a fire district under the statute. 
Assuming, in the plaintiff’s favour, that in the burning of ties 
in the discharge of their duty under sec. 297 of the Railway 
Act, the defendant company was subject to this provincial 
legislation (C./'./f. Co. v. Xotrc Dame dc Bonxecourt, [1899J 
A.C. 367. and (iront v. C.P.H. Co., 36 N.B. Hep. 528, at pp. 533. 
545), it does not help him. Sec. 15 of the Forest Fires’ Pre
vention Act was as follows :—

Nothing in this Act shall Im* liehl to limit or interfere with the right of 
a person to bring and maintain a civil action for damages occasioned by 
fire, and such right shall remain and exist as though this Act had not 
been passed.

The only effect which this legislation could have would be to 
render it unnecessary for the plaintiff to prove negligence, 
breach of statutory duty causing damage being his cause of 
action. But, although the starting of the fire contrary to the 
provisions of sec. 4 of the Forest Fires’ Prevention Act should 
entail civil responsibility for any injurious consequences, not
withstanding that the defendants were acting in the discharge 
of their duty under sec. 297 of the Railway Act, the damages 
suffered by the plaintiff were nevertheless sustained “by reason 
of the construction or operation of the railway,” and would, 
therefore, come within sub-section 1 of sec. 306, which, as al
ready pointed out, does not “in any wise diminish or affect any 
liability or responsibility under” the provincial statute.

I am, for these reasons of the opinion that this appeal fails 
and should be dismissed with costs.
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Brodeur, J. :—This is an action where we have to construe orodror. j. 
sec. 306 of the Railway Act, which provides that an action or 
suit for indemnity for any damage or injury sustained by reason 
of the construction or operation of a railway shall be coin-
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menccd within one year next after the time such supposed dam
age is sustained.

Some old ties had been removed from respondents' railway 
and had been piled lo be burned. When they were so burned 
the fire started over the land of the appellant and he has taken 
an aetion for damages more than a year after the damage had 
been sustained.

The respondents claim that this destruction of the ties was, 
under see. 297 of the Railway Act, the fulfilment of a duty 
imposed by that section. That see. 297 provides that the com
pany shall maintain its right-of-way free of dead dried grass, 
weeds and other unnecessary combustible matter.

There is no doubt that those old ties were combustible mat
ter and that they had to be removed from the right-of-way. Was 
it necessary, however, to burn them, or should they not have 
been removed in some other way?

On that point the evidence is not given, as to the way the 
track should be kept clear, but the trial Judge stated that it was 
found that it was a custom of the railway company that de
cayed tics were burned upon the right-of-way. Then if the 
company was fulfilling a duty which was imposed on it by the 
Railway Act it might be stated that the burning of those ties 
was part of the of the railway and the damage which
might lie caused as a consequence of the carrying out of that 
duty should be claimed within one year after the damage had 
been sustained.

It is not, after all. a very serious hardship for those who 
might claim those damages. The liability of the company under 
the common law' is not restricted because in one case as in the 
other they are bound to pay the damages which their negligence 
might cause. The only difference is that in one case it is pro
vided that those damages should be claimed within one year 
after the damage had been sustained.

For these reasons, the judgments of the Courts below which 
applied the Statute of Limitations as enacted by sec. 30G of 
the Railway Act should be confirmed and the appeal dismissed 
with costs.

Davies, and Idington, J.Î., dissented.
Appeal dismissed with costs.
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CRICHTON’S LIMITED v. GREEN.

Sushi hin n on Supreme Court, I.a mont. ./. January 30. 1915.

1. LaXDLOBH AM) TENANT (SIIID I 09)—INCOMPLETE LEASE—LlAllll.lTY 
FOB BENT—CESSATION OF—SVBBKXDKB OF POSSESSION.

If the agreement for a lease is one of which s|x*cilic performance will 
be ordered, the t ut holding under such agreement. not merely a 
tenant from year vear but stands in the same position as to lia
bility as if the lei I lieen executed : so where the tenant had not 
l»een given jaissessi all of the premises in pursuance of the agree
ment ami the landh.. i would in consequence Ik* disentitled to specific 
performance, the tenant may repudiate the agreement and. on doing so 
promptly and vacating the premises, will not he liable for rent except 
for the time of his actual occupation.

[Lotcther V. Heaver, 4i h. 1). 248, referred to.]

Action for recovery of rent under an agreement to lease.
//. D. Pickett, for plaintiff.
II. S. Lemon, for defendant.

La mont, J. :—Notwithstanding the vigorous argument by 
Mr. Pickett in this action. I am of opinion that it must lie dis
missed. By an agreement in writing, dated January 14. 191:1, 
the plaintiff agreed to lease and the defendant agreed to take a 
base off the plaintiff of a store on Fairford St. together with 15 
feet of the basement the full width of the store, for 2 years at a 
rental of $175 per month. The building was then being erected, 
and the lease was to be entered into as soon as the premises were 
completed. Before the basement was completed the defendant 
moved into the store. This was on May 21. 1913. As soon as the 
basement was completed, which was at the end of that month, he 
wanted possession of the basement and a key therefor. The 
plaintiff allowed him to put his goods in the basement, but did 
not give him at that time the key; but they also put bolts on the 
inside of the basement door and kept that door bolted. Tin- de
fendant had no entrance to his basement from his store, but had 
to enter from the cellar hall. The defendant’s basement con
nected on the inside with the plaintiff’s basement, so when the 
plaintiff bolted the door the defendant could not enter his portion 
thereof until the plaintiff went down and opened the door. At 
(i o’clock at night the plaintiffs were in the habit of closing their 
store. The defendant was in the confectionery business and kept 
open until midnight. The use of the basement until he closed 
was of material importance to him. The reason the plaintiffs
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SASK. kept control of the defendant’s portion of the basement was be- 
s.c. cause they desired to use the defendant's basement as a passage 

,, . way for goods to their own basement, and because they said they
Limited had silverware in their own basement, theirs being a jcwclery 
Green business, and they could not take the risk of leaving the defend-

| —- ant’s basement unlocked as there was only a board partition be
tween the two. They not only refused to give the defendant ex
clusive possession, but in their evidence admitted that they in
tended to continue to use the defendant’s basement as a passage 
way for their goods.

The defendant kept insisting upon the terms of the agree
ment and notified the plaintiffs on duly 29 that unless he received 

. a lease and legal possession of the portion of the basement as set 
out in the agreement he would move from the premises. In their 
statement of claim the plaintiffs allege that on or about August 
14. they tendered to defendant a lease upon the premises under 
the agreement, but the defendant refused to execute it. The 
defendant admits the tender of the lease and alleges that he re
fused to execute it because he could not get the possession of the 
basement. The plaintiffs put in evidence of a tender of the 
lease, but did not produce the lease so that it could be determined 
whether or not it was in accordance with the terms of the con
tract. As the plaintiffs admit that they intended to continue the 
use of the defendant’s portion of the basement as a passageway 
for their goods I take it that that lease did not convey to the 
defendant exclusive possession of that portion of the basement 
which was to be his under that agreement. The onus was on the 
plaintiffs to prove that the lease tendered corresponded with 
the agreement, and they failed to prove it. The defendant moved 
out and the plaintiffs now sue for the rent subsequently falling 
due.

The principle of law governing the right of one party to a 
contract to treat the contract at an end for breach by the other 
party of its provisions is laid down by Lord Coleridge, C.J., in 
Frcctli v. Burr (1874). L.R. 9 C.P. 208, as follows :—

In cases of this sort, where the question is whether the one party is 
set free by the action of the other, the real matter for consideration is 
whether the acts or conduct of the one do or do not amount to an intimation 
of an intention to abandon and altogether refuse performance of the con-
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tract. 1 say this in order to explain the ground upon which 1 think tin SASK. 
decisions in these cases must rest. There has been some conflict among ^ ^ 
them. Hut 1 think it may lie taken that the fair result of them is as I '
have stated ; that the true question is whether the acts and eonduct of Crichton’b 
the party evince an intention no longer to be Iwmnd by the contract. Limited

The statement of law us laid down by Lord Chief Justice Cole- <;KM.V
ridge was approved of by the House of Lords in General Hill ,

[tasting ('o. Ltd. v. Atkinson, [ 1909) A.C. 1 IS.
In Rhymney U. Co. v. Brecon tV M.T. /»’. Co., 49 W.R. 116.

Lord Alverstone says:—
It will lie well to consider in the first instanee what conduct on the 

part of one party to "a contract justifies the other party in treating it as 
at an end. If there is a distinct refusal by one party to Is- hound by the 
terms of a contraet in the future, the other party may. in our opinion 
treat the contract as at an end.
Was there then in this ease a distinct refusal on the part of 
the plaintiffs to carry out the terms of their contract, which en
titled the defendant to a lease of the as well as the
store premises? Unquestionably, I think there was. They not 
only kept control of the basement, but declared that they could 
not give exclusive control thereof to the defendant. Its use was 
most material and their refusal to leave the door unbolted
so that the defendant could use it at will, and their using it as a 
passage way to their own basement, indicated in the clearest 
manner an intention not to be bound by the agreement they had 
entered into under date of January 14. The defendant, there
fore, was justified in considering the contract at an end and 
moving out. With the contract at an end, the action for subse
quent rent must fail.

The argument addressed to me by Mr. Pickett was this: 
That where a tenant, under an agreement to lease, entered and 
paid rent, he was in the same position as if the lease had been 
executed, and he cited 18 Hals. 441, which reads :—

Thu*, upon an entry under an agreement for e lease, followed by pay
ment of rent, the tenant In-come* a yearly tenant upon -lich of the term* 
of the agreement as are consistent with that tenancy.
Now, it will be observed here that what is necessary in order to 
make that statement of the law applicable is an entry under an 
agreement for lease. Now in this case there was not an entry 
under the agreement for lease as was contemplated by the agree - 
ment. The whole trouble, so far as the defendant was concerned.
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was that he was not allowed to enter, that he eould not get ex
clusive possession of the basement. It. therefore, becomes neces
sary to ascertain under what circumstances an agreement for a 
lease imposes upon the tenant the same obligation as if the lease 
had been executed. In Walsh v. Lonsdale, 21 Ch. I). 9, Sir 
George Jessel. M.R., laid the rule down in the following lan
guage :—

A tenant holding under an agreement for a lease of which specific pei 
formance would.be decreed, stands in the same position as to liability as 
if the lease had been executed. He is not since the Judicature Act, a 
tenant from year to year, he holds under an agreement, and every branch 
of the Court must now give him the same rights.

In Lowtker v. Heaver, 41 Ch. I). 248. Cotton, L.J., says:—
Speaking for myself. I should say that a tenant occupying under an 

agreement of which a Court of Equity would grant specific performance, 
has the same rights as if the lease had been granted.

The condition, therefore, upon which a tenant will be held to 
have the same rights and be under the same obligations as if the 
lease had been granted is that he enters under an agreement of 
which specific performance would be ordered. And that prin
ciple seems to be laid down in the volume of Halsbury referred 
to, at p. 367, where the learned author in dealing with agree
ments for leases, says :—

If. however, a question of the legal rights and liabilities of the.parties 
arises in a Court which has jurisdiction to order specific performance of the 
agreement, and if the agreement is one of which specific performance will be 
ordered, then the parties are treated as having the same rights, and ns being 
subject to the same liabilities as if the lease had been granted.

Would any Court have granted to the plaintiff as against the 
defendant specific performance of the agreement in question ? 
In my opinion most assuredly it would not. In order to obtain 
specific performance the plaintiffs would have to plead and shew 
that they had been at all times, and were still ready to perform 
all the obligations which the contract cast upon them. In this 
case the evidence shews that they were not. that they never had 
been, and were not at the time they brought the action ready and 
willing to perform the obligations under the contract dc\ " " g 

They were not ready to give the defendant exclusive 
possession of the basement as called for in the agreement, and I 
think the following sentence in the paragraph relied upon by Mr.
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Pickett throws considerable light upon the principle applicable, 
where it says :—

And the agreement ho far controls the implied tenancy that the tenancy 
ceases without notice to quit at the end of the agreed term.
In my opinion the logical conclusion to be drawn from that is 
that, if the agreement is one of which not only shall specific per
formance not be granted, but which the defendant was entitled 
to treat as at an end the implied tenancy must fall with the agree
ment. The position taken by the plaintiffs is simply this. They 
practically say to the defendant, “True, we entered into an 
agreement for a lease by which you were to get the exclusive pos
session of the store and of the basement. Subsequently we found 
that it was necessary for our own business that we should keep 
control of the basement and we arc not, therefore, willing now 
to carry out that contract, nevertheless, you have got to go on 
and pay your rent, and for whatever damages you suffer you 
may bring an action for damages.” That position I do not 
think is sound either in law or morals. There will, therefore, be 
judgment for the defendant with costs.

Judgment for defendant.

WALKER v. CARD
.1 Iberia Supreme Court. Hnrrey, .hniuai i/ 2(1. 1015.

1. INTKBKHT ( 8 I ('—25)—IXTERKHT ON PVBCHANK CHICK—AliREKMEXT OK 
HAI.K OK LAND—ENFORCEMENT.

Iii fixing the amount to In* paid by the purchaser for a conveyance 
in a vendor’s action to enforce an agreement of mile on the purchaser's 
default in payment, interest after default should lie allowed under the 
Judicature Ordinance. Alta., see. 10. clause 15. unless there is in the 
facts some equitable ground for withholding it in cases where the con 
tract does not expressly provide for interest punt diem ; for although 
the word “may” is used in that enactment in declaring the power on 
the court to award interest on money "improperly withheld" if it 
seems to the court fair and equitable to allow it. it becomes the duty 
of the court to award interest when of that opinion and to fix the

{Toronto It. Co. \. Toronto, f 190(l| A.C. 117. considered.]

Action for the payment of interest on purchase price. 
li. /). Tiglie, for plaintiff.

Harvey, C.J. :—This is an action against the purchaser of 
land for the balance of the purchase money. On application for 
judgment before the Master he gave the usual judgment for
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specific performance giving the defendants four months to re
deem without giving any personal judgment against them, and 
allowing the plaintiff no interest on the purchase moneys after 
default until the commencement of the action, after which he 
allowed interest at 5 per cent. This is an appeal with respect to 
interest only.

The clause in the agreement reserving interest following the 
covenant to pay the purchase price is as follows-—

Together with the interest thereon ut the rate of eight per cent, per 
aimuni on the days ami times in manner above mentioned.

Now, assuming that this does not constitute an agreement to 
pay interest after default clearly the purchaser ought to pay 
the purchase money when due, both because he has promised 
to do so and because he has not promised to compensate by pay
ment of interest if he fails.

The payment may, therefore, be quite aptly said to have 
been “improperly withheld” in the terms of clause 15 of sec. 10 
of the Judicature Ordinance as enacted by sec. 1 of eh. 20 of 
1908, which is as follows:—

15. In addition to the eases in which interest is by law payable, or 
may by law be allowed, the Court may in all eases where in the opinion 
of the Court the payment of a just debt has been improperly withheld, ami 
it seems to the Court fair and equitable that the party in default should 
make compensation by the payment of interest, allow interest for such 
time and at such rate as the Court may think right.

In Toronto Railway Co. v. City of Toronto, [1906] A.C. 117, 
u case under the Ontario statute which provided that 
interest shall lie payable in all cases in which it is now payable by law or 
in which it has been usual for a jury to allow it (it was held) that 
in all iases where in the opinion of the Court the payment of a just 
debt has lieen improperly withheld and it seems to lie fair and equitable 
that the party in default should make compensation by payment of interest 
it is incumbent upon the Court to allow interest for such time and at such 
rate as the Court may think right.

It is apparent that the words of our statute are taken ex
pressly from this decision, the only difference being that the 
statute says “the Court may allow” and the judgment says “it 
is incumbent for the Court to allow.”

I am of opinion that there is no difference in meaning in this 
particular case, for even if “may” should not be construed as 
meaning “shall.” it is apparent that it is the Court’s duty to do
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what seems to it to be fair and equitable, and, therefore, if it 
seems to it to be fair and equitable to allow interest it ought to 
allow it, since the power is given it to do so. In the present ease 
I van see no equitable ground for withholding interest.

The plaintiff has been deprived of his money and the de
fendants have had the use of it and there is nothing to shew that 
the plaintiff has had any compensation. As to the rate, the 
parties agreed that 8 per cent was a fair rate before default and 
it ought to be more rather than less after, since the vendor might 
be put to much inconvenience by not receiving it when expected. 
Moreover, the financial conditions which have arisen by reason 
of the war since the agreement of the parties and which have 
existed since the default renders 8 per cent, a reasonably low 
rate. I am of opinion, therefore, that the plaintiff ought to be 
allowed the same rate after default as before and that the de
fendants should only be entitled to a conveyance upon payment 
of interest at that rate until the time of such payment.

The appeal will be allowed with costs and the decree of 
specific performance amended as above indicated.

Appeal allowed.

THE KING v. THE “DESPATCH.”
Exchequer Court of Canada (British Columbia Admiralty District), lion. 

Mr. Justice Martin, Local Judge in Admiralty. June 18. 1915.

1. Admiralty ($11—5)—Practice—Action by crown—Security—Stay
OF PROCEEDINGS—CONSOLIDATION OF ACTIONS.

In an action by the Crown against a ship for damages for a colli
sion and a cross-action in personam by the owner of the ship against 
the master of a government tug for damages resulting from the same 
collision, the Admiralty Court will entertain a motion for a stay of 
proceedings until security for judgment is given by the Crown, or 
for a consolidation of the actions.

‘2. Crown (8 II—20)—Action by—Orders of court—Binding effect on

Where the Crown invokes the jurisdiction of the court as a plain
tiff. the court may make all proper orders against it.

Motion for stay of proceedings against the Crown.
Richard C. Lowe, for plaintiff.
E. C. Mayers, for the ship.

Martin, L.J., in A dm. :—This is a motion under see. 34 of the 
Admiralty Courts Act, 1861, by the owners of the defendant
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CAN. ship to suspend the proceedings in this cause by the Crown
Ex. C. against said ship for damages for collision to the Canadian

Government tug “Point Hope” until the Crown has given 
r. security to answer a judgment which the defendants hope to 

• Despatch.” rccover in a cross cause in personam begun by them against one
----- W. 1). McDougal the master of the said tug “Point Hope,” and

servant of the Crown, for damages alleged to have been caused 
by said tug under his command to the said ship “Despatch” in 
the same collision upon which this action is brought, and also 
that it may be ordered that the two actions shall be tried at the 
same time and upon the same evidence. The defendant ship 
“Despatch” has been arrested and bailed, but the “Point Hope” 
being a King's ship cannot be arrested (The Comas ( 18G2), 
Dods. 404; The Athol ( 1842), 1 W. Rob. 374), nor the Crown 
sued for damages caused thereby, so the officer in charge has been 
sued in personam—Roscoc’s Adm. Prac. (1903), 178 (note 1) 
302 ; Williams & Bruce Adm. Prac. (1902), 89, 202; Hettihewage 
v. The Queen's Advocate ( 1884), 9 App. Cas. 571, 586; H.M.S. 
Sans Pared, [1900] P. 267; H.M.S. King Alfred (1913), 30 
T.L.B. 108; and II. Ms Haul,,. •_>!* T.L.B. 441, [19131 IV 214.
1 pause to observe that in the ease of the Lord Hobart (1915),
2 Dods. 180, a packet in the service of H.M. Post Office, but be
longing to private individuals was arrested, to answer a claim 
for wages, the Post Office having no objection to such a course 
in cases of that kind and having dispensed with the customary 
notice.

The Crown has refused in this action to give security after 
demand therefor.

If the Crown were not a party there would be no answer to 
the application, and, indeed, it was only opposed on the point 
on which 1 desired further argument and authority, viz., as to 
whether or no it was proper to stay an action by the Crown and 
so in effect to compel it to give security in its own Court. Coun
sel have been unable to direct my attention to any case exactly 
in point, but have referred me to the following authorities ; Adm. 
Rules 33 and 34; Howell’s Adm. Prac., 20; Roseoe’s Adm. Prac. 
(1903), 178, 324; Williams & Bruce, Adm. Prac. (1902), 370-2; 
The King of Spain v. Ilullet (1833), 1 Cl. & F. 333; The Cameo
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(1862), Lush. 408; Prioleau v. United Slates ( 1866). L.R. 2 Kq. CAN.
659; The Charkieh (1873), L.R. 4 Ad. & E. 120; Secretary of kTc.
Sfafe for War v. G7u/W; (1880), 43 L.T. 83: //( II ih nr am v. The —
Queen's Advocate, supra: The Xewlxrltlc ( 1885). 10 IM). 33; <■.
Regina v. Grant ( 1896), 17 Prac. (Out.) 165: ami Carr v. Fraeis ni.svxTcii
Times tV Co., (1902] A.C. 176 (The Sultan of Muscat's case). -----
1 extract from thorn the general rule, well stated by Osler. J.A., 
in Regina v. Grant, supra (where the question was one of dis
pensing with a jury), that as regards procedure “the Crown, 
coming into the High Court is in the same position as the sub
ject” just as. on the other hand, as Burton. J.A.. put it (p. 167) 
when in that Court
the Queen . . cannot be entitled to less rights than those of the
meanest of her subjects (and) I do not think the rights of the defendants 
are abridged or enlarged by reason of the plaintiff in the case being the 
Sovereign.

Osler, J.A.. further remarked on said p. 169 :
It might have been thought that without the aid of any special enact 

ment, the mode in which the remedy of the Crown would he pursued and 
the relief sought, administered, would he in accordance with the course 
and constitution of the forum selected as between subject and subject, so 
that the Crown, coming into a forum in which, as between subject and 
subject, trial by jury had ceased to he the general mode of disposing of 
issues of fact, except in certain specified cases, would be bound to follow, 
or would have the right to take advantage of. the prescribed practice in 
order to obtain a jury or to deprive the defendant of his claim for one.
Tli o is an exception, of course, where the dignity of the 
0"wn might be affected, as in the case of the Attorney-General 

t being required to made discovery on oath, cited in Prioleau v. 
nited. States, supra, p. 664. But in my opinion no question of 

that kind arises here, and by analogy I cite this language of their 
Lordships of the Privy Council in the IIettihnvag< Case, supra, 
p. 589:—

The Crown suffers no more indignity or disadvantage by this species 
of defence than it would suffer by defences of a more direct kind, which 
yet would lie clearly admissible; as. for instance, if a breach of contract 
sued on by the Crown were excused on the ground that the wrongful action 
of the Crown itself had led up to that breach.

This was held even in a ease where it was said. p. 588;—
It is true that the course taken by the Courts below does practically 

give an effective execution against the Crown to the extent of the Crown's 
claim against the defendants. But though the Crown is thereby prevented

23—23 n.L.K.
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from recovering ils debt, it i* not exposed to the indignity attendant upon 
process of execution.

In the case of the A.-G. v. lirooksbank, 1 Y. & .1. 439, the 
Courts stayed proceedings on an filed by the
Attorney-General against army agents to account to the Crown 
for certain moneys until certain documents were produced by 
the War Office; and in the Secretary of State for War v. Chubb, 
supra, the Court refused to grant the plaintiff an injunction un
less the Crown gave the usual undertaking in damages, Jessel, 
M.R. saying, in answer to the objection “that the Crown could 
not be 1 in such an undertaking:—

I can rid- no rvurion for making nil exception in favour of the Crown 
in a matter of common and universal practice. If the Crown cannot give 
the usual undertaking in damages, I cannot grant the interim injunction.

If this case had been one brought by a foreign prince in
stead of by our own Sovereign I should not have reserved judg
ment, because the former when he comes as a suitor is only ac
knowledged as a “private individual”: Prioleau v. United States, 
supra; and as Brett, M.R., said in The Newbattle, supra, p. 35:—

It has always, however, been held that if a sovereign prince invokes 
the jurisdiction of the Court as a plaintiff, the Court can make all proper 
orders against, him. The Court has never hesitated to exercise its powers 
against a foreign government to this extent.

It was said in The King of Spain v. Nutlet, supra (p. 353),, that 
“the practice of the Court is part of the law of the Court,” and 
in The Cameo, sujtra, Dr. Lushington said “the of the
Act was to put the two contending parties on a fair footing,” 
and this can only be done in the present circumstances by allow
ing the present ion, with costs to the defendant in any
event, as tin* request for security was refused. It is desirable to 
add that quite apart from the statute the matter is obviously one 
where the two actions should be consolidated under rules 33 and 
34, and as a matter of precaution I make an order to that 
effect it having been conceded that the cases should be tried 
together.

Motion granted.
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MONTAGUE v. GRAND TRUNK PACIFIC R. CO.

Manitoba ('ourl of Appeal, Howell, Richards, Perdue, Cameron,
anil Haggart, JJ.A. A pi il IV, 1915.

1. M AHTK.lt A NI» SKHVANT (§ I C—10)—ll.LNKHH OK HKHVANT—RlCIIIT TO

A head waiter in a hotel is as a servant entitled In his wages or salary 
during absence through temporary illness, provided Hint the contract 
of service remains in existence during that time, and that lie is ready 
and willing to carry out his duties save for the incapacity produced by 
the illness; but the illness of the servant may so go to the root of tin- 
consideration as to justify the master in rescinding the contract.

2. MAHTF.lt AND HKHVANT (§ I K— 22)—DISMISSAL OF SKHVANT—(ilMM'NDS—
I NHlTliORDI NATION.

A servant may be summarily dismissed if he is insulting and in
subordinate to such a degree as to be incompatible with t he continuance 
of the relation of master and servant.

Appeal from the judgment of the trial Judge in a wages 
action.

./. F. (ifiles, for appellant, plaintiff.
A. ./. Symington, for respondent, defendant.

Cameron, J.A.: This action is brought by the plaintiff to 
recover wages alleged to be due him by the defendant company, 
and for damages for wrongful dismissal. The plaintiff was 
< * as head waiter of the private or banquet service of the
Fort Carry Hotel, and later as head waiter of the grill room (in 
which capacity he was serving at the time of his dismissal), 
receiving therefor the sum of $85 monthly, except during the 
months of September and October, 11)14, when the sums of $49.36 
and $48.17 were deducted. During these months the plaintiff 
had been absent from his duties owing to illness. In addition 
to these sums the plaintiff claims as damages the balance due 
for Novemlier, 1914, after his dismissal, $51, and $85 for one 
month's wages in lieu of notice. For the defence it is alleged 
that the defendant company is not liable to pay wages for the 
period when the plaintiff was absent through physical disability, 
and that the plaintiff was properly dismissed by reason of his 
insolence or impertinence to the manager of the hotel.

According to the plaintiff his contract with the defendant com
pany as head waiter was at $85 monthly, with the privileges set 
forth in the letter dated September 11, 1913, from Mr. Louis Low, 
then superintendent of service and afterwards assistant manager 
of the hotel. These privileges included pay during illness. But 
this letter was not written as an offer of a position to the plaintiff.
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As a matter of fact the plaintiff did not enter the service of the de
fendant company until the hotel was opened, December 10, 1013. 
Moreover, it would seem that the privileges as to sick pay refers 
to “waiters,” and not necessarily to “captains." Independently 
of this, I think the question as to sick pay must l>e considered apart 
from the letter, which cannot, by its very terms, he made part of 
this contract. The law as to the right of a servant to pay during 
absence from his master’s employment through illness is not very 
clearly defined, as pointed out by Mr. Justice Killam in the judg
ment to which I refer later.

In Cyc. XXVI., p. 1044, it is stated that “ordinarily no re
covery is allowable for the time which the employee loses during 
his sickness or other disability.” But, though this is the law in 
the United States, it is not considered by the writer of the article 
to be such in Ungland, as is indicated by the footnote to the 
above page.

In Cuckson v. Stones, 1 El. & El. 248, the plaintiff, a brewer, 
was employed by the defendant for ten years, receiving £20 down, 
and a house and coal, with a weekly sum of £2 10s. 5d. The 
plaintiff was absent through illness for several months, and the 
defendant refused to pay him for that time, but retained him in 
his service. It was held that the contract Ixdng in force there 
was no suspension of the weekly payment by reason of the plain
tiff’s illness. It was said by Lord Campbell, at p. 256:—

But, looking to the nature of the contrnet sued upon in this action, we 
think that want of ability to serve for a week would not of necessity he 
an answer to a claim for a week’s wages, if in truth the plaintiff was ready 
and willing to serve had he been able to do so, and was only prevented from 
serving during the week by the visitation of God, the contract to serve 
never having been determined.

lu K. v. Raschen, 38 L.T. (N.8.) 38, the Court considered that 
illness was to be taken as primA facie an act of Cod, and that the 
plaintiff was entitled to say that it was a reasonable excuse for his 
absence from his duties and to judgment accordingly: per ( 'leasby, 
B., at p. 40. In Warren v. Whitiingham, 18 T.L.R. 508, it was 
held the plaintiff was entitled to his salary owing to illness, follow
ing Cuckson v. Stones, which, as Mr. Justice Bruce said, had never 
been questioned.

The law on the point is thus stated in Hals., vol. XX., at 
p. 85:—
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A servant is entitled to his wages or salary during absence through 
temporary illness, provided that the contract of service remains in existence 
during that time, and that he is ready and willing to carry out his duties 
save for the incapacity produced by the illness.

Mr. Justice Killam examined the authorities on this subject 
in Dartmouth Ferry Commission v. Marks, 34 Can. S.C.R. 3(i(i, 
commencing tit p. 37(i. The majority of the Court in that case 
held that the illness, which in that case terminated fatally, was 
of such a nature ils to go to the root of the contract and put an 
end to it. Mr. Justice Killam, who differed from the majority 
in the grounds of his decision, in discussing the contract there in 
issue, says:—

The modern principle is to endeavour to ascertain from an examination 
of the whole contract what was the real intention of the parties; but if it 
appears that it was the performance and not the promise that was to con
stitute the consideration for the counter promise, this still gives rise to 
the presumption that performance was intended to be a condition precedent. 
(Page 382.)

But this is ct to the qualifications implied in the cases 
referred to by him.

As the employee does not warrant the continuance of his physical ability 
to work, he does not contract absolutely, and at all events to do so. Dis
ability due to illness excuses him. And since his promise is so qualified, 
strict and full performance of service is not a condition precedent to the 
right to wages. (Page 383.)

Mr. Justice Davies says also, at p. 374:—
The law iiermits the latter (temporary sickness) on the ground of com

mon humanity to be offered as an excuse for not discharging duty tempor
arily, and suffers the disabled party to recover damages for the time he is 
temporarily away from his work.

The subject is discussed in Labatt, Master and Servant, vol. 
II., sec. 521, p. 1497:—

In some of the older English text books and decisions, it is laid down 
that if the servant fall sick, or is otherwise disabled by the act of Clod, the 
master must not abate any part of his wages for the time during which he 
was incapacitated. But the later authorities shew that this doctrine is 
subject to some limitations, the precise extent of which has not yet been 
determined with precision.
One limitation is where the servant’s illness has been such as to 
justify his discharge1, and he has been, in fact, discharged. A 
second is found in case of weekly hirings, and reference is made 
to Miller v. Morton, 8 Man. L.R. 1, but this exception is ques
tioned. A third is where the disability is so prolonged that the 
master’s interests require a substitute to be hired. In Labatt’s

MAN.

C. A.

Montai) vu

Pacific 
R. Vo.

Cameron. J.A

36



Dominion Law Ritorts. 23 D.L.R.358

MAN.

C. A.

Montaui'h

R. Co
Cameron, J.A.

work, Cuckson v. Stones, 1 El. & El. 248, and Warren v. Whitting- 
ham, 18 T.L.K. 508, arc* referred to (p. 1498) ; also Coode v. 
Downing, 5 Terr. L.R. 505 (where Mr. Justice Scott followed 
Cuckson v. Stones), and Dart mouth Feng Commission v. Marks, 
at p. 1499, and again at p. 1502.

In Column v. Naish, 28 W.L.R. 487, Swanson, Co.J., held, 
upon consideration of the authorities, that a servant is entitled 
to his wages during absence through temporary illness, provided 
the contract of service remains in existence and that the servant 
is ready and willing to carry out his duties save for the incapacity.

In the case liefore us it was sought to establish a general rule 
of the employment that an employee should lie paid only for the 
actual time that he is on duty. If such were the case the sole 
question to In* determined• would be whether the plaintiff had 
notice of it: see Labatt, at pp. 1501 and 1502. In this case he 
had not; on the contrary, he was under the impression that he 
was entitled to his wages when absent through illness. After 
his illness he returned to his employment, and proceeded to press 
his claim for payment of the amounts deducted when he became 
aware of them and was able to approach the manager.

The conclusion is that under the law as it stands the right of 
the plaintiff to recover the amounts which were deducted has 
l>een established. His illnesses were of a temporary character ; 
the contract of employment continued to subsist throughout 
until his dismissal, and his absences l»ecame excused because of his 
disability.

With reference to the other branch of the case, the hotel 
manager says that the superintendent of service told him that 
he was having trouble with the plaintiff, who had lw»en insolent 
to him. The superintendent said that the plaintiff blamed him 
(the superintendent) for the deductions made from his wages. 
The manager told the plaintiff that these deductions were made 
by his instructions. The manager then told the superintendent 
his duties in case of insolence, and the plaintiff said, “I will take 
it over your head,” whereupon the manager said to the superin
tendent, “ Dismiss him at once.” There had lieen a previous 
occasion in Septeml>er when a guest had reported the plaintiff 
for alleged insolence, but this had not interfered with his connec
tion with the hotel, and had been condoned by the management.
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which in such a case is subject to an implied condition of future MAN- 
good conduct : McIntyre v. Hock in, 10 A.R. (Ont.) 498, 502. c. A.

It ia difficult to lay down any general rule as to what causes will justify xiovrv , i 
the discharge of a servant which ahull comprise and be applicable to all 
cases; since whether or not a servant in any particular case was rightfully <;kami

discharged, much of course often depends upon the nature of the service Thi nk

which he was engaged to perform and the terms of his engagement. Pacific

Smith on Master and Servant, p. 97, quoted with approval by-----
Brain well, B., in Horton v. McMurtry, 5 H. & N. 667. See also Can,rron-J,A# 
McIntyre v. Hockin, supra, at p. 502.

A servant may he summarily dismissed if he is insulting ami insubor
dinate to such a degree us to be incompatible with the continuance of the 
relation of master and servant. (Halsbury XX.. p. 100.)
Reference is there made to Edwards v. Levy, 2 F. & F. 94, which 
was cited and followed in Williams v. Hammond, 16 Man. L.R.
369. The subject is discussed in Rabatt at p. 930 et seq., where 
a large number of cases are cited. A protest entered on the 
minutes of a public company by a clerk against the entry of a 
letter received by him that it was the company’s intention to make 
a new appointment was held by the jury, to whom the question 
was put, sufficient ground for his dismissal : Ridgway v. Hunyer- 
fttrd Market Co., 3 Ad. & El. 171. The finding of the jury was 
upheld, as the act of the clerk was inconsistent with his employ
ment.

As the various kinds of language and behaviour which constitute a 
breach of the duty now under discussion are described by terms which are 
not susceptible of any precise legal definition, the quest ion whether in any 
given instance, a breach was committed, is essentially one of fact and there
fore primarily for the jury. (I.abatt, p. 932.)
In this case we must recognize the necessity of strict discipline 
amongst the employees of a large hotel. We have also the finding 
of the trial Judge, sitting as a jury, on a question of fact when he 
had the advantage of having the witnesses before him. I am 
certainly not prepared to say that he was wrong in his finding, 
and would not interfere with his judgment on this branch of the 
case. But, I do think the plaintiff is entitled to recover the 
amounts withheld from him in Septemlier and October, being 
$97.53. The plaintiff is entitled to his costs of this appeal and in 
the County Court.

Haggart, J.A.:—On September 11, 1913, one Low, then in the j.a.
employ of the defendants, in reply to a letter of the plaintiff
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MAWi written on August 11 previously, stated some of the advantages
c. A. which hotel employees enjoyed in this country over those in New

Movrvii i York as to wages, treatment and other matters. Amongst other
statements made in that letter is the following: “Off-duty days

It. Co

paid for, also in case of sickness as long as it lasts."
The plaintiff contends that this representation should be made 

a stipulation in the contract made two or three months afterwards
Haggart. j.A. un(jer which he went into the service of the defendants.

This letter is written upon the letter paper of the defendants, 
hut there is nothing in it to shew that Low acted, or assumed to 
act, on behalf of the defendants. The letter is written more than 
two months before the expected opening of the hotel. It is a 
letter from one friend to another, and Low further goes on to 
st ate :—

As n brother Mason, I would advise you to take anything that comes 
along and leave it to me for the future. It won’t be long before you climb 
up, in leas than a year.

I do not think it would be right to hold the defendants to any 
such stipulation as the above, notwithstanding the fact that the 
plaintiff claims he came from New York on the inducements held 
out in this letter, and the further fact that De Roubille, the 
resident manager, says that Louis Low was the superintendent of 
service at the time of the opening of the* hotel, and further that he 
knows
that Mr. Low was given charge of the engaging of dining room staff and that 
was left entirely to him; that was given to him by Mr. Bergman, who was 
superintendent of the hotel.

It is not shewn, or claimed, even, that this letter, or the state
ments above referred to, were in the minds of Low and the plaintiff 
when the contract of hiring was consummated after the opening 
of the hotel.

There remains still the serious question whether in such a 
contract of hiring there is implied by law a liability to pay for 
services while the servant is, through sickness, incompetent to 
perform his duties.

The case generally cited as a leading authority is Cuckson v. 
Stones, 1 E. <V E. 248. There the plaintiff was employed as an 
expert brewer for ten years. The defendants were to pay him a 
lump sum in advance and weekly wages, and to furnish him with 
a house and with coals for the whole term. About a year from the



23 D.L.R.] Montague v. Cl. T. Pac. R. Co.

end of the tenu the plaintiff became ill, and continued so for alwmt 
seven months, during which time he was unable to personally 
attend to the business, but gave advice to the defendants, who con
sulted him from time to time. The defendants paid the wages 
for some months of the period of illness, and, upon the plaintiff's 
recovery, he went on with his work and was paid as before. It 
was admitted that the contract was not determined, and upon 
general principles it was admitted also that it was one entire 
contract, and that the performance of the service was not a con
dition precedent to the liability to pay. Ix>rd Campbell says:—

We concur in the observation of Willes, J., in Mariner v. Cornelius, 
5 C.B.N.S. 230, and if the plaintiff from unskilfulness had been wholly in
competent to brew, or by the visitation of God he hail become, from para
lysis, or any other bodily illness, permanently incompetent to act in the 
capacity of brewer for the defendant, wc think the defendant might have 
determined the contract. He could not be considered incompetent by 
illness of a temporary nature; but if lie had been struck with disease so 
that he could never be expected to return to his work, we think the de
fendant ought to have dismissed him and employed another in his stead. 
Instead of being dismissed, he returned to the service of the defendant when 
his health was restored, and the defendant employed him and paid him as be
fore. At the trial the defendant’s counsel admitted that the contract was not 
rescinded. The contract being in force, we think that there was no suspen
sion of the weekly payments by reason of the plaintiff's illness and inability 
to work. It is allowed that under this contract, there could be no de
duction from the weekly sum in respect of his having been disabled by ill
ness from working for one day of the week; and while the contract remained 
in force, wc see no difference between his being so disabled for a day or for 
a week or for a month.

The above was given as the opinion of the Court, and I cannot 
find that these views have ever been questioned by any Court. 
In fact, the case is cited as an authority by Mr. Justice Davies and 
Mr. Justice Killam in Dartmouth Ferry Com. v. Marks, 34 Can. 
8.C.R. 366.

In the case before us the hiring was a verbal one, and I take 
it that the promise to pay was the consideration for the promise 
to perform the service. In the case last referred to the contract 
for service was in writing, and the deceased husband of the plain
tiff, his executrix, agreed to serve the defendants at a monthly 
wage of $00 per month in the capacity of captain of a ferry. The 
plaintiff’s husband became ill, and was confined to the house for 
three or four months. The physicians who attended him thought 
that the illness was temporary. However, it turned out that the 
illness was of a fatal nature. Mr. Justice Davies held that this
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permanent disablement ended the contract. The consideration 
which moved the Commission to promise wages was gone. Mr. 
Justice Killam, who also gave his reasons, disposed of the case 
on another ground, namely, that the answers given by the jury 
to certain questions were not warranted by the evidence: see 
Beale v. Thom/won, 3 B. A: 1\ 405; ('handler v. (Iricvcn, 2 H. HI. 
606 n.

20 Hals., p. 84, discusses this subject as follows:—
Sec. 161: A servant is entitled to hi# wages or salary during absence 

through temporary illness, provided that the contract of service remains in 
existence during that time and that he is ready and willing to carry out his 
duties, save for the incapacity produced by the illness. . . . But the
illness of the servant may so go to the root of the consideration as to justify 
the master in rescinding the contract.
Citing as authority for these propositions the cases that I have 
above referred to.

In the case Indore us the defendants had not determined the 
contract of hiring. The illness was only temporary, and after his 
recovery he resumed the performance of the duties of his usual 
work. I think I would hold that the plaintiff is entitled to recover 
the amount withheld by reason of illness, the sum of $98.06.

Having arrived at this conclusion with reference to his right 
to the wages during sickness, I have in a measure determined the 
next question arising, namely, whether the defendants had a 
right to discharge the plaintiff and had good reason for so doing.

It is not claimed that the plaintiff was inefficient or neglected 
his duties in any way ; the reason given for his discharge is that 
he insisted upon claiming the sum which I have found him entitled 
to. There was no insolence or disobedience or other misconduct 
in the jierformance of his duties as a head waiter. I do not think 
the manager was justified in dismissing him as he did.

Then, in lieu of notice what should he Ik* entitled to receive? 
In the case of domestic servants there is a consensus that two 
weeks’ wages is sufficient. In the absence of authority I think 
I would allow two weeks, or half a month, namely, $42.50, which 
1 would add to the above sum, making the total verdict $140.56.

Mr. Justice Killam, in discussing the above matters, says : 
“There is a singular dearth of clear authority respecting the 
effect of the disability of an employee arising from illness upon 
the right to wages and determining or giving the right to determine
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the contract of service.” I would add to this observation that 
there is not that uniformity of decision in the various cases which 
we would like to find to enable us to reach a satisfactory con
clusion.

I would allow the appeal and enter a verdict for the plaintiff 
for the above amount.

Howell, C.J.M., and Perdue, J.A., concurred with Cameron, 
J.A.

Richards, J.A., dissented.
A ppeal allowed.

MAN.

C.A.

It. io.

11.nu ll. I'.J.M,

Richards, J.A. 
(dissenting)

Re CIMONIAN 0NT

Ontario Supreme Court, Meredith, C.J.C.I1. Map ID. 1915.

1. Ai.ik.nh MS II—7)—Natcuai.izatiox—Alu n k.nkmikm.
Aii alien enemy is nul within the provisions of the Naturalization Ael.

K.K.C. 1900. eh. 77. ami a|i|ilieatinn for naturalization under that Act. 
if it appears that the applicants are alien enemies, may Is- refused ii|mui 
the judge's own initiative, though no opposition has lieen tiled and no 
objection offered.

[The Kiiifi v. Lunch. [I903| 1 K.H. 444. and Carter v. Freuitenherii.
[19151 I K.H. 857. followed; In re Hersfehl l 1914). 49 Que. S.C. 281. 
disapproved. |

Application for naturalization in Canada, under the provi- statement 
sions of the Naturalization Act. R.S.C. 1906. ch. 77.

.1/. A. Secord, K.C., for the applicants.
No one opposed the applications.

Meredith, C.d.C.P. :—Among the naturalization papers, pre- Meredith, 
sented at the recent Waterloo Spring Assizes, were the thirteen 
now being dealt with. Upon perusing them, I found that 
twelve of the applicants were described as formerly of Ar
menia, and one of them as formerly of Macedonia ; and, as no 
more information was given as to the sovereign or state to whom 
or which they now owe allegiance, it seemed very probable that 
they were all Turkish subjects, and so alien enemies.

Being of, and expressing, the opinion that an alien enemy 
was not within the provisions of the Naturalisation Act. R.S.C.
1906, eh. 77, I retained the papers, in each of these matters, and 
gave leave to each applicant to give such evidence as he could, 
and should see fit to, give upon the question whether he is or is 
not an alien enemy ; and to Mr. Secord, who appeared on behalf
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ONT. of all the applicants, 1 gave liberty to present any such argu
S.C. ment, oral or written, as he might see fit to present, in support
Re

Cimonian.
of the contention that an alien enemy is entitled to “naturalisa
tion in Canada” under the enactment in question.

Meredith, No further evidence has been given, nor has any further 
argument been presented, but 1 urn very much indebted to the 
Department of the Secretary of State for Canada, and especi
ally to the Under S ary, for an expression of the views of
the Department upon the subject, and for very much light 
thrown upon it generally.

Naturalisation in these cases is sought under the pro
visions of the enactment I have mentioned, and rightly so, 
if the affidavits of the applicants are true; for, although that 
enactment has been repealed by the Naturalisation Act, 1914, 
4 & 5 (Jeo. V. ch. 44 (D.), it has, by see. 34. been kept alive for 
three years in regard to aliens resident in Canada on the 1st 
day of January, 1915, who comply with the requirements of the 
earlier enactment ; and that these applicants, according to their 
affidavits, all were, and all have done, and so arc entitled to 
naturalisation if they arc not alien enemies, or, if alien enemies, 
are entitled to its benefits.

In all respects, in each case, the formalities of the enactment 
in question have been observed, except in the insufficiency of 
the statements of former residence—which would not be material 
now if the Act be applicable to foe and friend alike; “no opposi
tion has been filed to the naturalisation” of any of them, and 
“no objection thereto” was “offered during the sittings;” and 
so, in time of peace, the certificate of each applicant would have 
been directed to be filed of record in the Court, and certificates 
of naturalisation in Canada would thereupon have issued in 
due course ; but I cannot think that the Act is applicable alike 
to subjects of countries at enmity and in amity with the British 
Empire, and so withhold the direction which would entitle the 
applicants to naturalisation certificates.

As my right to consider such a question has been raised, it 
may be well to read, from the enactment itself, the provisions 
respecting the “presentation of the certificate” and to consider 
that question first:—

YY
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“19. Except in the Provinces of Saskatchewan and Alberta, ONT.
presentation of such certificates shall be made in open court s. C.
and on the first day of some general sittings of the court, and 
thereupon the judge shall cause the particulars of all such certi- Ci moni an. 

ficates to be openly announced in court, the name, residence, Meredith, 
and occupation or addition of each applicant for naturalisation °‘,0P‘ 
being stated.

“2. Where no opposition has been filed to the naturalisation 
of an applicant, and no objection thereto is offered during the 
sittings, the court on the last day of the sittings shall direct 
that the certificate of the applicant be filed of record in the 
court.

“3. If such opposition has been filed or objection offered 
the court shall hear and determine the same in a summary way, 
and shall make such direction or order in the premises as the 
justice of the case requires.”

It is obvious from these words, and from the purpose and 
whole scope of the enactment, that it is the duty of the judge 
to satisfy himself in regard to these things: that the papers 
comply with the requirements of the Act and that the case is 
one within its provisions, and also that the proper notice has 
been given and posted : and all that having been done, and if 
there be no opposition or objection to the naturalisation of the 
applicant, it is the judge’s duty to give the directions provided 
for in the section; if there be opposition, or objection, then he 
must deal with the whole case judicially and “make such direc
tion or order in the premises as the justice of the case requires.”

The contention that the judge cannot concern himself with 
the question, whether the applicant is or is not within the pro
visions of the Act, is too plainly erroneous to require refutation.
No judge has a right to act in any matter until assured of his 
authority. If the Act exclude an alien enemy, what excuse 
would there be for giving him the benefit of it, knowing him to 
be an alien enemy, or without proper inquiry into the question?
A slovenly method of letting the certificate of naturalisation 
go for what it might be worth, might be dangerous, and in any 
ease would be inexcusable.

It is quite true that the judge is not concerned with the
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ONT. merits of any ease which is within the Act, and in which there
S. c. is no opposition or objection ; but that could not excuse him for

any neglect of his other duties, especially the duty to take care 
Cimonian. that every one he passes on to naturalisation—to the status of 

Meredith. a British subject in Canada—is one to whom the Act, authoris
ing such naturalisation, is applicable.

If an alien enemy be not entitled to naturalisation under the 
Act in question, then it is plainly the duty of these applicants 
—Armenian and Macedonian—to shew that they arc not alien 
enemies, to shew that they are not excluded from the benefits 
of the enactment.

In dealing with naturalisation matters, an alien enemy is 
the subject of a nation which is at war with the nation in which 
naturalisation is sought ; and that too is the general meaning of 
the words; and an alien friend in any part of the British Em
pire is a subject of a nation in amity with that empire.

It is true that sometimes, for some purposes, an alien enemy 
is treated as if, and called, an alien friend, and even a British 
subject is treated as and sometimes called an alien enemy : see 
Porter v. Freudcnbery, [1915] 1 K.B. 857 ; but that is really not 
correct, though quite convenient in the cases in which it occurs, 
actions to recover money or property, in which the test is not 
whether the plaintiff is an enemy or friend or alien or subject, 
but is, to what use the money or property may be put if the 
Court should aid in its recovery ; to a British subject living in 
the country which is at war with the British Empire, no aid 
will be given, the enemy might be benefited ; to an alien enemy 
living in the Empire with the license of the King to trade there, 
or with any proclamation or other authorisation tantamount to 
it, aid will be given, because the money or property recovered 
cannot be available to the enemy, but may be to the Empire. 
It is obvious that a British subject by merely living in an enemy 
country—sometmes he cannot get out—docs not become an alien 
enemy; if he should, he would be a traitor and liable to be 
hanged.

If a Turkish subject, each of these applicants is, and must be 
treated as, an alien enemy, in the consideration of his case.

Then is the earlier enactment applicable to an alien enemy !
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Before considering the provisions of the enactment alone, ONT. 
with a view to answering that question, it is important to have g. c. 
in mind some indisputable facts bearing upon the subject : first, 
the fact that the concurrence of the “three Estates of the Cimonian. 
Realm” is necessary for the lawful admission of an alien into Meredith. 
British allegiance ; that nothing short of an Act of Parliament C J C P- 
can authorise the naturalisation in Great Britain, or in Canada, 
of any person. The power of the King to grant letters of deni- 
zenship, or liberty to trade, is, it need hardly be said, a thing 
of a character quite different from and one which falls far short 
of power to grant naturalisation : second, that war revolutionises 
the relationship existing between nations in peace, as well as the 
rights and privileges of an alien turned by war from an alien 
friend into an alien enemy. It has been said, by an eminent 
Judge, that an alien enemy is not civüiter mortuus, that he is 
under disabilities, and disabilities which may be largely removed 
by the King’s license ; and that is so, but still he remains an 
alien enemy: and third, that naturalisation is a thing which no 
nation, in its own interests, should confer upon an alien enemy 
except with the utmost circumspection and caution, whilst veiy 
different considerations might apply to the ease of an alien 
friend

Then coming to the provisions of the Act in question : its 
main features, bearing on the question under consideration, are, 
first, the ease with which naturalisation in Canada can be accom
plished ; second, the provisions of sec. 24, under which the per
son naturalised is not to be deemed a British subject when 
“within the limits” of the State of his former allegiance, unless 
he has ceased to be a subject of that State under its laws or 
under a treaty or convention to that effect ; and, third, the provi
sons of sec. 12, permitting naturalisation of a British subject, 
in a foreign State, under which he is to be deemed, in Canada, 
to have “ceased to be a British subject and shall be regarded os 
an alien.”

Having regard to all these things, is it not inconceivable that 
the provisions of this enactment were intended to be applicable 
to nations at war with the British Empire? Inconceivable that
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its provisions could have been meant to apply to alien friend 
and alien foe entirely alike?

If it be so applicable, then, notwithstanding all the criminal 
laws of great stringency against treason and traitors, it ex
pressly permits treason of the most flagrant character—it invites 
and enables traitors to array themselves against the British Em
pire—all they need to do is to go over to the enemy’s country.

And, if so applicable, it turns a naturalised British subject 
into an enemy whenever his foot is upon the land of his former 
allegiance unless expatriated under its laws or conventions. So 
that, when he may be compulsorily lighting in a Canadian army 
under the provisions of the Militia Act of Canada, in and against 
the land of his former allegiance, the Act in question converts 
him into a subject of that land.

And, if intended to be so applicable, is it within the range 
of possibility that Parliament would have neglected to provide 
some stricter mode of dealing with an application of an alien 
enemy, and so, sometimes doubtless, with a spy, than the easy 
and easily misused method—easy and easily misused even if 
applicable to alien friends only—by which naturalisation may 
be obtained under this enactment.

Naturalisation in Canada has been, during the more than 
half a century under which it has been under my observation, 
really little, if anything, more than a matter of form. It could 
hardly be more than that having regard to the easy method by 
which it was attainable under the Act in question : affidavits 
of the applicant’s residence and allegiance ; a certificate of a 
Commissioner for taking affidavits, a Justice of the Peace or 
Notary, or any other of the numerous persons authorised by the 
Act to give it, without any power in the Court to interfere un
less some one opposed or objected in the manner before men
tioned—a thing which in all my experience never happened. So 
that, if the Act be applicable to an alien enemy, it is something 
like an invitation to spies to provide themselves with the cloak 
of concealment which its provisions supply, giving to them aid 
in Canada, and, that which is worse, credentials which, in other 
parts of the Empire, are likely to be accepted, and relied upon 
with confidence.
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Apart from judicial authority upon the subject. 1 should 
have no difficulty in considering the Act in question inappli
cable to an alien enemy, and the cases upon the subject seem to 
me to support, abundantly, that conclusion.

The case of The King v. Lynch, | 11)031 1 K.B. 444, is a some
what recent case expressly in point under the 12th section of 
the Act. The ruling was that the provisions of a similar section 
in the Imperial enactment are not applicable in time of war, 
and so Lynch was found guilty of treason for doing that which 
the section expressly permits, but which, upon a proper inter
pretation of the Act, permits in time of peace only.

And, if that section of the Act be applicable in time of peace 
only, how can the other provisions of the Act, to which I have 
especially referred, be applicable in time of war? If it be 
treason for a British subject to become naturalised in an enemy 
country, can it reasonably be said that it is not equally treason 
for a subject of a State at war with the British Empire to be
come naturalised in Canada during the war?

That eminent writer upon the subject of Nationality, and 
upon other kindred subjects. Chief Justice Piggott, seems to 
have no doubt that the effect of the decision in the case of The 
King v. Lynch is that an alien enemy could not he naturalised 
in Great Britain, under the laws in force in Great Britain when 
that case was decided, laws precisely like those in question upon 
these applications: see Piggott on Nationality, p. 137.

In the Province of Alberta. Harvey, C.J., with. I under
stand, the concurrence of all the other Judges of the Supremo 
Court of that Province, approving of the opinion expressed in 
Piggott on Nationality, made a general ruling against the 
naturalisation of any alien enemy, a ruling in all things in 
point in these cases.

The statute-law of the United States of America has always, 
1 believe, contained some expressed provision against the 
naturalisation of an alien enemy; yet the cases in the Courts 
of that country arc not without some bearing upon the question 
here involved, even though the enactment in question contains 
no such expressed provision.

In Ex p. Newman (1813), 2 Gall. (U.S.) 11. which was a case
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ONT. of an application for permission to file the preparatory declara
8. C. tion for naturalisation two years before the final proceeding
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could lie had, it was said, in refusing it: “The petitioner is an 
alien enemy, and therefore has no legal standing in Court to

Meredith, acquire even inchoate rights.”
In Ex p. Overington (1812), 5 Binn. (Penn.) 371, an oppo

site conclusion was reached on the same point; but it seems to 
me to be plain that the opinion expressed, by Mr. Justice Story, 
in the ease of Newman, is the preferable one.

And in the case of Ex p. Little (1812), 2 Bro. (Penn.) 218, 
the whole subject was fully and well dealt with. The applica
tion in that ease was under a provision of the naturalisation 
laws to which the expressed provision against naturalisation of 
an alien enemy was not applicable, yet a majority of the Court 
found no difficulty in applying such a rule to that case as a 
fundamental principle of the law respecting expatriation and 
naturalisation. The learned Chief Judge stating in clear and 
forceful language the main reasons for that paramount under
lying principle, namely, the impropriety of conferring citizen
ship, or the status of a subject, upon one who could not be 
claimed as a citizen or subject if he fell into the enemy’s hands; 
the impropriety of any nation being a party to an act which 
might be treated as treason in the other party to that act, and 
which, if done by a subject of such nation, would lie treason 
according to the laws of that nation; and the danger of admit
ting to the bosom of the nation an alien enemy in the stress and 
embittermont of actual warfare; the danger of the nation taking 
a viper to its breast.

Opposed to these direct rulings, and weighty indirect con
siderations, I am aware of one judicial opinion only, a ruling 
upon the very point, by Archambault, J., in a Circuit Court of 
the Province of Quebec: In re Herzfcld (1914). Q.R. 46 S.C. 
281. In the month of October last, that learned Judge con
sidered, to use his own language, that “the quality of German or 
Austrian aliens, in the present state of affairs, is not an obstacle 
to their naturalisation in Canada,” under the enactment now in 
question. And his conclusions were based upon these three 
grounds, namely: (1) article 23 (6) of the Hague Convention
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of 11)07 ; (2) that his functions, acting under see. 19 of the Act 
in question, were merely “administrative,” and so incapacity 
of an alien enemy to take suit did not apply ; and (3) that, when 
commissioners or other duly authorised persons have admin
istered the oaths of residence and allegiance and given their cer
tificates, a Judge, acting as before mentioned, had no power to 
refuse to do his part in the naturalisation proceedings.

So that it is quite plain that the learned Judge did not con
sider in any manner the first and paramount question, whether 
the Act in question is at all applicable to an alien enemy ; that 
he assumed that it was applicable to friend and foe alike, and 
acted in the eases before him accordingly ; therefore, if his judg
ment stood alone, notwithstanding the great importance of 
uniformity of decision throughout Canada upon the subject, in
deed the great importance of uniformity of laws and practice 
throughout the Empire upon the subject, 1 would not be justified 
in merely following his ruling. And, apart from that question, 
1 am bound to disregard it, even if I agreed with him in the 
result, because the other authorities to which I have referred, 
one of them the Court of Criminal Appeals in England, require 
that my conclusion should be the opposite of that reached by 
him. So, too, as I have shewn, my conclusion, quite apart from 
the authorities, on the question whether the Act is applicable to 
an alien enemy or not, must have been the opposite of his ; must 
have been that no alien enemy can be naturalised in Canada 
under the provisions of the Act in question ; and I feel bound 
to add that I am also unable to agree with him in any of the 
three grounds upon which his judgment is based.

As to the first of them, an unusually full Court of Appeal in 
England has held that the clause of the Hague Convention re
lied upon by the learned Judge is inapplicable to England; 
and, if so, must be inapplicable to Canada ; and so the learned 
Judge’s view of it is directly overruled: see Porter v. Frcudcn- 
berg, [1915] 1 K.B. 857; and, if it were not so, I would find it 
difficult to understand how the clause could be applicable to a 
question of naturalisation.

In regard to the second, what difference can the character of 
the naturalisation proceedings make ? If the law disable an alien
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ONT. enemy from becoming naturalised, can it be that any Judge is
8.C. bound, in the face of that disability, to enable him to become
Rb

ClMONIAN.

naturalised? It is not the Judge who is under disability, it is 
the alien enemy. The disabilities of aliens arc not confined to
those imposed in proceedings in the Courts; there is, for instance, 
the disability, even in an alien friend, to hold public office; and 
in whatsoever they may occur they must be given effect.

And as to the last point, can there be any doubt that the 
Judge’s duties arc judicial, not merely ministerial? If any 
proof of their judicial character were needed, the learned and 
comprehensive judicial opinion expressed by the learned 
Judge would afford it; he has not acted as if his duties 
were purely ministerial. The fact that the Judge cannot cx mcro 
motu enter into the merits of an application, that there must be 
“opposition” and “objection,” something in the nature of an 
appeal against the certificate of the magistrate, notary or other 
officer, who deals with the case in the first instance, docs not 
make the duties which the Judge has to perform any the less 
judicial ; that is indeed generally so in regard to all appellate 
tribunals—there can be no judicial inquiry into any matters 
which have not been duly appealed against.

The subject must- not be treated as if it were, and were 
merely, the question whether an alien enemy would be disabled 
from seeking redress in the civil courts, redress of the character 
there commonly awarded. The question is a very different one. 
It is whether the Act in question enables an alien enemy to be
come naturalised in Canada; the onus of shewing that it does 
rests upon him; and, if he satisfy that onus, common law dis
abilities cannot stand in his way: but, if he do not, nothing else 
can help him ; and I may add, parenthetically, that if a con
vention, between nations, for mutual naturalisation, were con
firmed by Act of Parliament, it could hardly be construed as 
applicable in time of war between the contracting nations. The 
King’s license, or a proclamation tantamount to it, may relieve 
from the disabilty to sue; but, as I have said, nothing short of 
an Act of Parliament ean confer any right to naturalisation. 
Therefore, I am, with much respect, bound to differ entirely 
from Archambault, J., in the opinion expressed by him; and,
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agreeing with the contrary opinions 1 have mentioned, to con- 0NT- 
aider that the Act in question is not applicable to an alien s. C. 
enemy. —

If the Act could be said to be only ambiguous in that respect, Cimonian. 

driving one to a consideration of the purposes for which, and Mmdith. 
the circumstances under which, it was passed, the conclusion 
would be the same.

Grave reasons at once suggest themselves to the mind why 
such an enactment should not be applicable to an alien enemy, 
especially in these days when the power of some great armies 
is so mightily increased by the ramifications of vast numbers of 
spies throughout the length and breadth, and in all the corners, 
of the enemy country; an army of spies constituting largely the 
eyes, cars, and intelligence of the fighting army. With present 
battlefields so far away from Canada, the vital importance of 
every kind of protection against such a system of spying may 
not be fully appreciated by all of us as it should be; but, if we 
remember that some day the battlefields may be at or within our 
gates, that importance cannot but be more apparent. So, too, 
as 1 have already intimated, fairness in one part of the Empire 
to all other parts, demands, at least, great care in admitting any 
alien enemy to the status of a British subject. If the methods 
provided in the Act in question be applicable to such an alien, 
then, indeed, the least, if any, care has been taken.

On the contrary, nothing of a grave character has been, or 
can be, suggested. If the application for naturalisation be made 
in good faith, what harm can come in letting it remain in abey
ance during the war? It is said that under the Dominion Lands 
Act no alien can obtain title to land acquired under its provi
sions. But assuredly, if that be a matter of consequence, the 
proper remedy lies in providing for discriminate grants to aliens, 
rather than in the indiscriminate naturalisation of alien enemies 
in order that a few persons may be able to complete their titles 
to lands to be granted by the Crown to them.

So that, whatever road may be taken, at the journey’s end 
is a door closed against alien enemies; a closed door with the 
words “enemies excluded” written plainly above it.

There are yet, however, a few more things to be said in order
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ONT. that it may plainly appear that 1 have not overlooked anything
S. c. that has been suggested, or that 1 can imagine, in favour of
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these applications.
It is said, and it is no doubt a fact, that the Secretary of

Meredith, State for Great Britain and Ireland lias, in the present year, 
granted certificates of naturalisation to a number of persons 
who are described as Austrians, Germans, and Turks, under the 
present naturalisation laws of that United Kingdom, of which 
the Canadian Naturalisation Act of 1914 is an echo. Hut that 
fact helps these applicants little, if at all, because it may be 
that such persons, when so naturalised, had been, in accordance 
with the laws of the land of their natal allegiance, expatriated 
or otherwise relieved from such allegiance. It is not to be pre
sumed that any Minister of the Crown would be a party to an 
act, and would make the United Kingdom a party to an act, 
which would be, in the other party to it, an act of treason for 
which he or she rightly might be hanged or shot; and of course 
the fact—if it be a fact—that the Secretary of State is of 
opinion that he has power to grant naturalisation to an alien 
enemy, would not confer the power; whether he has or not can 
be determined only by the proper Courts, including the High 
Court of Parliament; and, besides all that, the enactment under 
which such naturalisation took place is so widely different from 
the Act in question in these applications, that a binding decision 
in favour of the power under the former, could, in no sense, be 
considered a decision in favour of the right of an alien enemy 
to naturalisation under the latter.

A Canadian order in council and proclamation, of the 28th 
October, 1914, makes it plain that, at that time, the Governor- 
General in council deemed that an alien enemy might be 
naturalised in Canada. The last paragraph of the proclamation 
makes it plain. But. again, all that has little, if any, effect 
upon the question under consideration, for the like reasons as 
those expressed as to the action of the Imperial Secretary of 
State. To the Courts, not to the Governor-General in Council, 
belongs the interpretation of the law; an assumption that an 
alien enemy is entitled to be naturalised in Canada may, or may 
not. be right in regard to the naturalisation enactment of 1914. I
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hold that it cannot be right only in regard to the earlier enact
ment. Whether the Governor in Council has, or has not, power 
to curtail the right to naturalisation in Canada, by virtue of the 
War Measures Act, it is quite plain that there is no such power 
to extend it.

If the subject be considered of sufficient importance to be 
taken before a court of appeal, either to the Supreme Court of 
Canada under the provisions of sec. 60 of the Act governing 
that Court, or to the Appellate Division of the Supreme Court 
of Ontario, 1 shall do everything in my power to facilitate any 
such appeal ; and, for that purpose, Mr. Second's contention, 
at the assizes, may be treated as also a refused application to 
me, as a Judge of the Supreme Court of Ontario, for a man
damus to compel me, as persona désignai a under the 19th section 
of the Act in question, to make the direction provided for in that 
section so that the naturalisation of these applicants may be 
carried on to completion, with leave, for what it may be worth, 
to appeal in any possible way, though I fear that none of these 
things can aid very much, if at all, in getting the matter before 
any Court of this Province.

If no such steps, or any other for the same purpose, be taken 
within thirty days, no direction, such as the 19th section of the 
Act provides for, will be made, and so the applicants must fail 
in their present efforts to become naturalised in Canada; but, 
if any such steps be taken, the applications will be held in abey
ance, for a reasonable length of time, to obtain the opinion of 
some court of appeal upon the subject, which, if favourable to 
the applicants, can then he given effect to by me.

A ppl ira I in n refused.

Annotation—Aliens—Alien enemies—Their status during war.
A declaration of war hv a foreign country against a foreign power im

ports a prohibition of commercial intercourse with the subjects of that 
power: Unrrick v. Buba, 2 C.B (N.S.) 563.

The national character of a trader is to he decided, for the purposes 
of the trade, by the national character of the place in which it is carried 
on. If a war breaks out, a foreign merchant carrying on trade in a belli
gerent country has a reasonable time allowed him for transferring himself 
and his property to another country. If he does not avail himself of the 
opportunity, he is to be treated, for the purposes of trade, as a subject of
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ONT. Annotation * continual )—Aliens—Alien enemies—Their status during war.
Annotation power under whoso dominion In* carries it on, and as an enemy of those 

- with whom that power is at war: The (ierasimo, 11 Moore I'.C. 88.
Wien Trading with an enemy without the King’s license is illegal; and it is
‘tiennes. illegal for a subject in time of war. without the King's license, to bring 

even in a neutral ship goods from an enemy's port, which were purchased 
by his agents resident in the enemy’s country, after the commencement 
of hostilities, although it may not appear that they were purchased from 
an enemy : Tolls v. Hi ll, 2 lisp. (512.

Merchants, subjects of neutral states, resident in the territories of an 
ally, are, for the purposes of war, considered as domiciled in the territories 
of an ally, and prohibited from trade with a belligerent : The Sun Spiriilione, 
2 Jur. (n.s.) 1238.

Commerce by a person resident in an enemy's country, even as a repre
sentative of the Crown of this country, is illegal and the subject of prize, 
however beneficial to this country, unless authorized by license: Kx p. 
Baglehule, 18 Yes. Ô28; McConnell v. Hector, 3 Bos. & 1\ 113.

The character of an alien and a British subject cannot be united in one 
person : Teg. v. Manning, 2 Car. A K. 887.

The common law rule strictly limiting an alien enemy in his civil rights 
is now modified in his favour when he resides in this country by a license 
or under protection of the Crown: Topay v. Croies Nest Toss Coal Co., 18 
D.L.H. 784.

Proof of Auenauk.—To prove that a person was an alien enemy at the 
time of the action, it is not enough to shew that he was some time before 
domiciled in a territory which has become hostile, without shewing that 
lie was a native of that territory: Harman x Kingston, 3 Camp. 132.

The mere production of a passport found on a prisoner, which is proved 
to be granted by the authorities of a foreign state to natural-born subjects 
only, is not evidence of his being an alien: Hey. v. Burke, 11 Cox C.C. 138.

To prove a replication of license to a plea of alien enemy, it is not enough 
to prove that a license was granted to the plaintiff with an allowance to 
undertake a voyage, which did not terminate until Hie commencement of 
hostilities, and that after the termination of the voyage lie was at large 
here without molestation: Boulton v. Dohree, 2 Camp. 1(53.

Hostile Neutrals.—A neutral residing in an enemy’s country, ns 
consul of a neutral state, and who also trades there as a merchant, is to 
be regarded as an enemy: Sorensen v. Reg., II Moore I'.C. 141.

An alien carrying on trade in an enemy's country, though resident there 
also in the character of consul of a neutral state, is considered an alien 
enemy, and as such disabled to sue. and liable to confiscation: Albrctcht 
v. Suss man, 2 Yes. <V B. 323.

A native of a neutral state taken in an act of hostility on board of an 
enemy's ship, and brought to Kngland as a prisoner of war, is not disabled 
from suing, while in confinement, on a contract entered into as a prisoner 
of war: Sparenburgh v. Bannatyne, 1 Bos. & I'. 1(53.

An action may be maintained by a person of an enemy nationality who 
is neither residing nor carrying on business in an enemy country, but is 
residing either in an allied or a neutral country and is carrying on business 
through his partners in that allied country: He Mary Duchés, etc., 31 T.L.R. 
248.
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Annotation (continued)—Aliens—Alien enemies—Their status during war.
, Temporary Occupation.—A temporary occupation of a territory by an 
enemy's force does not, of itself, necessarily convert the territory so occu
pied into hostile territory or its inhabitants into enemies: 77/e Gcrasimo, 
11 Moore P.C. 88.

In the case of Société Anonyme Belge, etc., v. Anglo-Belgian Agency, 
31 T.I,.lt. 024. the plaintiffs were a company incorporated under the laws 
of Belgium. Their registered office was in Antwerp. Soon after the out
break of the war, the business of Antwerp was closed and the books were 
removed to London. The larger part of Belgium, including Antwerp, was 
in the effective military occupation of Germany. The business of the plain
tiff company had since been wholly carried on in London. The company 
had mines in Portugal, and the whole of the output was being sold in Eng- 
land or in France. It was held, that tin* plaintiff company was not an 
enemy within the meaning of any of the Acts or Proclamations relating to 
trailing with the enemy.

Contracts. A contract with an alien enemy made in time of war can
not be enforced in the Courts here: Willisan v. Pat tison, 7 Taunt. 430.

If an alien enemy, a prisoner of war, makes a contract, it may be en
forced by the King for the benefit of the Crown. And if the Crown does 
not enforce it, the prisoner may sue on it after the return of peace: Maria 
v. Hall, 1 Taunt. 33n.

The fact that a party to a contract becomes an alien enemy on the out
break of the war docs not necessarily have the effect of abrogating the 
contract, but will merely suspend all obligations thereunder during its 
continuance: Zinc Corporation v. Skiprcorth (No. 1), 31 T.L.R. 100. But, 
in allowing an appeal from this judgment in 31 T.L.R. 107, it was said, 
that an action by one party to a contract for a declaration as to its const ruc
tion will not lie in the absence of the other party, where there is no third 
party whose interests make it necessary to determine its construction.

A c.i.f. contract for the sale of hides entered into between the subjects 
of /in allied state with the subjects of a state afterwards at war with the 
allied stall's becomes illegal on the outbreak of the war, /mil is rendered 
incapable of breach for which no recovery can be had: Kreglinger A Co. 
v. ('ohm, etc., 31 T.L.R. 502.

During the war of England with the United States in 1812, a native of 
America made several consignments to a British subject in England, who 
would se of them in France and afterwards remit the proceeds. In 
an action by the American against the assignee in bankruptcy of the estate 
of the British subject, it was held, that he could only prove as a creditor 
for the cargoes shipped after the signing of the peace pri tries at ( ihent. 
hut not for the cargoes that arrived during the war: Ogilen v. Pcele, 8 I). 
& R. 1.

Bills and Notes.—An action may be maintained here by a neutral on 
promissory notes given to him by a British subject in an enemy's country 
for goods sold there: Houriet v. Morris, 3 Camp. 303.

Though a bill drawn by a prisoner of war in France upon a person resi
dent in England in favour of an alien enemy could not have been originally 
enforced, the drawer is liable on a subsequent promise in time of peace: 
Duhammcl v. Pickering, 2 St /irk. 90.
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Annotation (continued)—Aliens—Alien enemies—Their status during war.
It is no defence to an action to a hill of exchange that the plaintiff nues 

in trust for an alien enemy: Daubuz v. Morshcad, 0 Taunt. 332.
An alien, to whom a hill, drawn on England by a British subject detained 

prisoner in France during war with England, payable to another British 
subject also detained there, is indorsed by the latter, he may sue on it in 
this country after the return of peace: Antoine v. Morshead, (i Taunt. 237.

PartnKitsHiPH.—Where a partnership contract is no longer possible of 
being carried out according to its terras by reason of war, as where a license 
to trade as partners on the terms that no payments should be made to or 
for alien enemies, while some of the very partners are alien enemies, the 
Court will make an order ex parte for the appointment of a receiver and 
manager of the business carried on by the partnership: Arniitagc v. liorg- 
man, [1915] W.X. 21, 69 S.J. 21».

In an action on a bill of exchange and for goods supplied before the war 
by a firm, of which one of the partners was an alien enemy, but which part
nership was dissolved by mutual consent at the outbreak of the war, does 
not preclude the British partner from recovering thereon by reason of 
secs, (i and 7 of the Trading with the Enemy Act : Wilson v. liagosinc A’ Co., 
31 T.L.ll. 204.

An action is maintainable by a receiver of a partnership of whom one of 
the partners is an alien enemy residing in the enemy country, to recover 
the price of goods sold by the partnership: Hombach v. (lent, 31 T.L.ll. 402.

Corporations and Companies.—A limited company registered in this 
country according to English law is not prevented from suing by the fact 
that almost all the shares are held by alien enemies: A mord net Mfg. Co. 
v. Defries, 31 T.L.R. 0».

A company which is registered in England, and carries on business there, 
but in which the majority of the shares are held by alien enemies, is entitled 
to sue for the price of goods sold and delivered, if it is not employed to 
sell the goods as the agent of an alien enemy with the object of remitting 
the money abroad, inasmuch as the right of such company to trade in 
England and the right of British cts to trade with it in England are 
recognized by the Trading with the Enemy Act. 1914, and the Proclamations 
issued thereunder: Continental Tyre, etc., v. Tilling Ltd., 31 T.L.R. 77.

Where an action for the infringement of patent, registered in the joint 
names of an English and an enemy company, is brought nominally in the 
names of both companies, but in whom the sole right of prosecuting pro
ceedings for the infringement is in tin? British company, the Court will 
not entertain an objection to the proceedings because one of the companies 
is an alien enemy, since to deny the British company the right to prosecute 
the action would be to deny to a British subject the right to bring an action 
for his own protection: Mercedes Daimler Motor Co. ct al. v. Maud slay Motor 
Co., 119151 W.X. 54. 31 T.L.R. 178.

An officer of an enemy manufacturing company in charge of a manager 
who had authority to enter into contracts, and to sue and be sued on behalf 
of the company, is not a “branch" in the sense of sec. 0 of the Trading 
with the Enemy Proclamation, and that the payment of money after the 
date of the proclamation, in fulfilment of a previous contract, is not a 
“transaction,” in the sense of that section, so as to be within the exception 
of transactions by or with the enemy having a branch situated in British 
territory: Orcnstein, etc., v. Egyptian Phosphate Co., (1915] S.C. 55.

03
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Annotation (continued)—Aliens—Alien enemies—Their status during war.
Banks.—In un action by an enemy banking company on a bill it was 

pleaded that the plaintiffs were alien enemies, and that their license under 
the Aliens Restriction Act, 1014, did not authorize their London branch 
to present and receive payment of the bill. It was held, that the trans
actions permitted by the license were not limited to transactions with the 
London branch, and that the transaction would in the ordinary course 
have been carried out in London; nor was the presentment or col
lection a new transaction, and that they were, therefore, entitled to recover: 
Direction Dcr Disconto-Co ssellschaft v. lirandt «V Co., ill T.L.R. 586.

The Court will not make a vest ing order under sec. 4 of the Trading with 
the Enemy Act of a disputed balance of an enemy bank in an English bank, 
since that would be placing the custodian in the position of an assignee of 
a disputed debt: AV Hank fiir Handel, etc., [1915] \N .X. 145.

Insvhaxc'K. By a Proclamation issued with statutory authority it was 
declared that, where an enemy had in Britain a branch carrying on insur
ance business, transactions with the branch should be considered as trans
actions with the enemy. It was held that the Proclamation was not retro
spective, and that, in any case, an action against the enemy insurance com
pany to recover a hiss was not a transaction within the meaning of the 
Proclamation, and that the right of suit in respect of the obligation to pay 
the loss was not suspended by reason of the war: Ingle v. Mannheim Con
tinental Ins. Co.. [1915] 1 K.It. 227, 31 T.L.R. 41.

Policies of life insurance pledged with an alien enemy as security for 
bills cannot be recovered by the trustee in bankruptcy as the custodian 
under sec. 4 (1) of the Trading with the Enemy Act, 1914, where the alien 
enemy is beyond the jurisdiction of the Court, and no assignment of the 
policies had been executed in favour of the enemy; that it is not the object 
of the Act that the custodian should be used as a medium for recovering 
for the trustee the bankrupt’s property which during the war he could not 
recover for himself: He Reuben, 31 T.L.R. 562.

Rkcbivf.iis and Tuvsthkh.—The Court will appoint a receiver of a part
nership business, of which one of the owners is an alien enemy, if the busi
ness is an ordinary commercial enterprise, and not within sec. 3 of the 
Trading with the Enemy Act, 1914: Ronibach v. Rombaeh, 59 S.J. 90.

An application for the appointment of a controller of an enemy firm or 
company under sec. 3 of the Trailing with the Enemy Act, 1914, may be 
made by an originating motion. A cont roller so appointed may be ordered 
to furnish the usual security required from a receiver and to account for, 
and report on, periodically, as to the position of the business and the results 
of carrying it on: Re Meisler Lucius, etc., 59 S.J. 25, 31 T.L.R. 28.

In the case of Re Rechute in (No. 1), 58 S.J. 863, a large firm, composed 
of alien enemies, had a London branch employing a large number of British 
workmen. The Court appointed the British assistant-manager of that 
branch to be receiver and manager upon his undertaking (1) not to remit 
goods or money forming assets of the defendant’s business to any hostile 
country; (2) to endeavour to obtain from the Crown a license to trade.

Vnder the rules promulgated under the Trading with the Enemy Act, 
1914, for the purpose of obtaining an order vesting in the Public 1 rustec 
all the property of an enemy company having a branch in England, an 
originating summons must be issued in pursuance of the rules, and the
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matter come on first in Chambers, and where the alien enemy is interned 
in an internment camp, a letter should be sent to him enclosing a copy of 
the originating summons: Re Company, 59 S.J. 217.

Principal and Ament.—A British subject, acting as an agent for 
an undisclosed principal who is an alien enemy, is not debarred at common 
law. apart from the Trading with the Knemy Act, 1014, and the Proclama
tions issued thereunder, from maintaining an action against British sub
jects for the price of goods; and, upon his consenting to a stay of execu
tion until a hearing under the Trading with the Knemy Amendment Act, 
1014, for the vesting of the moneys in the custodian thereunder, he will be 
entitled to judgment: Schmidt v. Van Dvr Veen, 31 T.L.It. 214.

The agent of a principal who is an alien enemy is not entitled to bring 
an action against him for a declaration that the agent be entitled to collect 
debts due the principal, and to pay debts due from the latter, or for the 
appointment of a receiver of the assets of the principal’s business in this 
country: Mai well v. Grunhut, 31 T.L.R. 70, 50 S.J. 104.

In following the case of Maxwell v. Grunhut, supra, it was held that a 
British manager of an enemy firm with a branch in London, who was re
munerated by a salary and commissions on sales, is not a person interested 
within the purview of the Trading with the Knemy Act, 1014, for the pur
pose of applying for a receiver to conduct the affairs of the enemy firm: 
He Gaud'u ^ Blum, (1015) W.X. 34. 31 T.L.R. 153.

Married Women.—In tin* case of De Wahl v. Hraune, 1 H. & X. 17S, 
it was held that a femme covert could not sue alone on a contract made with 
her before or after marriage, though her husband was an alien enemy.

But in Thurn <t* Taxis v. Moffilt, [1015] 1 Ch. 58, 31 T.L.R. 24, it was 
held that a woman who is an alien enemy and who claims to be the wife of an 
alien enemy, and who has registered herself as an alien subject of an enemy 
state under the Aliens Restriction Act, 1914, is entitled, notwithstanding 
the state of war existing between this country and her own, to sue in the 
Courts of this country for thi* purpose of enforcing an individual right not 
claimed through her husband.

Kxecutors and Administrators.— In He Estate of Herman Koenig, 
(1915) W. X. 24, the executor, the next-of-kin and chief beneficiaries 
were alien enemies residing in the enemy country, and on a power of attorney 
by the executor to a British subject an order was made granting letters 
of administration with the will annexed. But in He Estate of Jacob Schiff, 
59 S.J. 303, it was held, not following the Koenig case, supra, that where 
the next-of-kin of a deceased intestate are alien enemies, the Public Trustee 
is the proper person to take the grant of administration to the estate of 
the deceased.

Distinguishing the case of Continental Tyre, etc., v. Daimler Co., [1915] 
1 K.B. 893, and following Dumenko v. Swift Can. Co., 32 0.L.R. 87, it was 
held that an action under the Fatal Accidents Act, R.8.O. 1914, ch. 151, 
brought by an administrator of the estate of a deceased person, cannot 
be maintained if brought for the benefit of alien enemies, and that if such 
action is brought after the commencement of the war. it will be dismissed: 
Dangler v. Hollingcr, etc., 23 D.L.R. 384 , 34 O.L.R. 78.

Actions.—No action can be maintained either by or in favour of an 
alien enemy: Brandon v. Nesbitt, 0 Term. Rep. 23.
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War does not suspend an action against an alien enemy, and lie may 

appear and defend either personally or by counsel : Robinson <V Co. v. Mann
heim Continental Inn. Co., 11915| 1 K.B. 155, 31 T.L.R. 20.

One is an alien enemy of this country whose sovereign is at enmity 
with the Crown of Kngland, and one of his disabilities is that lie cannot 
sue in our Courts during war, unless he is here “in protection,” the burden 
of shewing such status being on himself. Therefore, a citizen of a nation 
at war with this country who institutes a civil action will have his action 
stayed, unless as a condition precedent to such right he establishes that 
he is “in protection” in such sense that he is not a person professing him
self hostile to this country nor in a state of war against it : Banni v. Sullivan, 
IK D.L.It. 452, 32 D.L.R. 14.

Thus it was held, that an alien enemy cannot, by the municipal law of 
this country, sue for the recovery of a right claimed to be acquired by him 
in actual war: Anthem v. F inker, 2 Doug. 640n.

In Ricard v. Bettcnham, 3 Burr. 1734, 1 W.B1. 563, it was held, that an 
action was maintainable by an alien enemy upon a ransom bill, even when 
the hostage given died in prison.

In Maria v. Hall, 1 Taunt. 32, the right of action of a prisoner of war 
for work and labour carried on under the protection of the commander 
of the British forces was upheld.

Following the case of To/ta y v. Croies S'est, etc., 18 D.b.R. 7S4, but 
disapproving liassi v. Sullivan, IS D.L.R. 452, it was held, that a person 
of German or Austro-Hungarian nationality, domiciled in Canada, as to 
whom there is no reasonable ground for believing that he is engaged in 
hostile acts or in contravening the law, may, by virtue of the Orders-in- 
Council (Can.) of August 7 and 15, 1914, maintain an action for negligence 
against his employer for personal injuries sustained in following his avoca
tion where such action would lie were his country not at war with Great 
Britain; and that the onus is not upon the alien to prove, on the defend
ant’s motion to stay proceedings in an action brought before war was de
clared, that lie had not contravened the restrictions specified in the Royal 
Proclamations: Rescue itch v. Western Can. Flour, IK D.L.R. 786, 24 Man. 
L it. 7K3.

As to right of subject of nation at war with Great Britain to bring an 
action for damages, see Onkcy v. City of Kingston, 20 D.L.R. 959, 31 D.L.It. 
190. It was there held, that a workman's widow and children, although 
of a nation with which Great Britain is at war, so long as they reside in 
the province and do not contravene the regulations contained in the Pro
clamations, arc entitled, notwithstanding their status as alien enemies, to 

* proceed with their action instituted before the declaration of war, seeking 
to recover damages under Lord Campbell’s Act.

In Dame Mathilda Johansdotter v. C.F.Ii. Co., 47 Que. K.C. 76. it was 
held, that the absence of a dependant or beneficiary in a foreign country 
is a justification for not filing a claim within the delay fixed by the Work
men's Compensation Act.

The plaintiffs, subjects of Austria and residing in that country, began 
their action before the outbreak of war with Great Britain and were ordered 
to give security for costs. Their solicitor, not being able to communicate 
with them after the war began, and no further proceedings having been
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taken, applied for an extension of time and for a stay of proceedings, in 
order to avoid the dismissal of the action which follows upon failure to 
give security, and which was refused. It was held, following Brandon v. 
Nesbitt, 0 T.R. 23. and Le Bret v. Papillon, 4 East 502, that the plaintiffs 
having become alien enemies, are barred from further procee and
the action must be dismissed, but that the dismissal will not ho a bar to 
a subsequent action after the termination of the war: Dumenko v. Swift 
Can. Co., 32 0.L.K. 87.

Avi'Kalh. -An alien enemy, unless with special license or authorization 
of the Crown, has no right to sue during the war, his right being suspended 
during the progress of hostilities and until after the restoration of peace, 
lie may, however, be sued during the war in the King’s Courts, and he 
may appear to be heard in his defence. He has the same right of appeal 
as any other defendant, but, if he be a plaintilT, his right of ap|>cul is sus
pended until aft it the restoration of peace: Carter v. Freudenberg, C.A., 
(191ft| W.N. 43, 31 T.L.R. 162.

In an appeal by an alien enemy, who was the registered owner of a patent, 
from an order for the revocation of the patent, it was held, that the i»|>- 
pellant must be regarded as in the same position as a defendant who appeals 
from a judgment given against him, and that, aeeor y, the appellants 
were entitled to appear and to be heard on the motion and to have the 
appeal heard in the ordinary course, and that the hearing of the appeal 
should not be suspended during the war: lie Merten's Cotent, |1!I15] W.N.
43, 32 R.P.C. 10!*.

An appeal in an action for the infringement of patent prosecuted by a 
domestic company and an enemy corporation of whom the patent had been 
claimed by assignment, the Court will not strike out the enemy corpora
tion as co-plaint iff where the action could not otherwise be proceeded with 
separately, particularly where there is no request to that effect by the 
co-plaintiff, but will suspend the proceedings until after the termination 
of the war: Acticn-Cesellschaft, etc., v. Levinstein, Ltd. (1015), 50 L.J. 105,
31 T.L.R. 225.

I'l.Kxnixu.- In a plea of alienage, the defendant must state that the 
plaintiff was born in a foreign country, at enmity with this country, and 
that he came here without letters of safe conduct from the King: Casserei 
v. Bell, S Term. Hep. 160.

A plea that the plaintiff was an alien enemy residing in the country 
without the license, safe conduct, or permission of the Sovereign is good, 
although it does not expressly negative a certificate of the Secretaries of 
State under 7 At 8 Viet. eh. 06, ss. 0, 8: Alcenius v. Nygren, 4 El. & 111. 217.

A Hritish agent effecting a policy on behalf of alien enemies, who became * 
such after the ning of the loss but before the commencement of the 
action, is entitled to recover against the underwriter, who had only pleaded 
the general issue; for such temporary suspension during the war of the 
assured’s right of suit upon a contract, legal at the time, and liable to be 
enforced upon the return of peace, cannot be taken advantage of under a 
plea of |M‘rpetual bar, there being no legal disability on the plaintiff on the 
record to sue: Flindt v. Waters, 15 East 200.

In an action on a policy of insurance, it is no defence under the general 
issue that the persons interested, who were neutrals when the policy was
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effected and the loss happened, had become alien enemies before the action: 
Harman v. Kingston, 3 Camp. 152.

A plea of alienage to an action on a policy, brought in the name of an 
English agent for his alien principal, whose interest appears on the record, 
is a good plea; and a replication to such plea, that the alien is indebted to 
the agent in more money than the value of the property insured, cannot bo 
supported: lirandon v. Nesbitt, 6 Term. Hep. 23.

When an alien enemy, at the time of the action brought, became an 
alien enemy after the plea pleaded, a plea of the defendant that the plain
tiff ought not to have or maintain his action because he was before, at the 
time of exhibiting the bill, and that he now is, an alien enemy, is badly 
pleaded. But, notwithstanding the imperfection, the Court, if satisfied 
from the whole record that the plaintiff is in point of fact an alien enemy, 
it will give judgment accordingly: Lcliret v. Papillon, 1 East. 502.

Costs.—If the plaintiff is domiciled in a country in a state of war 
with England, he cannot, so long as that state of war lasts, he required to 
furnish security: but the Court must suspend all proceedings in the case 
until peace is restored: Re Rozarijouk v. H. tV A. A she si ns Co., 10 Que. 
P.ll. 213.

It was questioned, in the case of Robinson «V Co. v. Mannheim Continental 
Ins. Co., I1915J 1 K.B. 155, 31 T.L.R. 20, whether, if an alien enemy is suc
cessful, he is entitled to an order for the payment of costs. In the judg
ment, Bailhaehe, J., remarked: “I mention this point now because, in 
considering my judgment, it occurred to me as a possible difficulty in the 
way of allowing the action to proceed. 1 think, however, the difficulty, 
if it arises, is suflieientlv met by suspending the defendant's right to issue 
execution.”

Amur ration.- In the case of Smith, tie., v. Becker, etc., 31 T.L.R. 59, 
the right of an alien enemy to proceed with an arbitration under the arbi
tration clauses in a contract made before the outbreak of the war was

Xatihamzation.—According to the prineiples of public international 
law recognized in England in time of war, the subjects are enemies as are 
the states, “jus standi in judicio”; but if the subjects of a belligerent state 
arc allowed to remain in this country, they arc relieved from their dis
abilities. The proclamation of August 15, 1Q1-I, which confirmed to the 
Germans and Austro-Hungarians residing in Canada the enjoyment of all 
rights which the law had accorded them in the past, upon condition of their 
good conduct, is in conformity with art. 235 of the Hague Conference, and, 
consequently, such aliens who live in this country during the war preserve 
their civil rights, and particularly that of applying for naturalization: Rc 
llerzjeld, 40 Que. S.C. 281.

The llerzjeld ease, supra, was not followed in Re Cimonian, 23 I>.L.R. 
ante, 34 O.L.R. 129, and it was held, following King v. Lynch, [19031 1 K.B. 
444, and Carter v. Frcudenberg, [1915] 1 K.B. 857, that an alien enemy has 
no right to naturalization, and his application therefor will be dismissed 
by the Court of its own initiative.

Arrkht and Dktkntion. In performing the duty of arresting and de
taining persons of a nationality at war with Great Britain who attempt to
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leave Canada, and in regard to whom there is reasonable ground to believe 
that their attempted departure is with a view of assisting the enemy, a 
wide discretion is left to the military commanding officers, which will not 
ordinarily be reviewed or interfered with by the Courts under a habeas 
corpus process: He Chamryk, It) D.L.lt. 236, 2.» Man. L.lt. 50.

DANGLER v. HOLLINGER GOLD MINES.
Ontario Supreme Court, Sutherland, J. May 1, 11)15.

1. Aukns (ft III—11))- Action hy administbator i mu it Fatal Avvidkntk 
Act—Hknkfit of ai.ikx knkmiks.

An action under the Fatal Accidents Act. It.S.O. 11)14, cli. 151, 
brought by the administrât >r of the estate of a deceased person, cannot 
be maintained if brought for the benefit of alien enemies of the King.

[Cuntineiitnl Tyre and lluhlnr Co. v. Daimhr Co., 111)15] 1 K.B. 8P3, 
emsideied and distinguished; Ihunenko \. Sirift Canadian Co. ( 11*11) 
32 O.L.R. 87. applied and fcdl 'wed. |

Application for un order dismissing the action.
G. II. Sedge wick, for the defendants.
II. S. White, for the plaintiff.

Sutherland, J. :—This is an application for an order dis
missing the action, on the ground that the persons for whose 
benefit it is brought arc alien enemies of 11 is Majesty the King.

On April 28, 1914, one Steve Samurski was crushed in a 
shaft of the defendant company, and so badly injured that 
his death resulted. The plaintiff is the administrator of hie 
estate, duly appointed by a Surrogate Court of this Province.

The action is brought under R.S.O. 1914, ch. 151, the Fatal 
Accidents Act. By sec. 4, sub-sec. (1), “every such action shall 
be for the benefit of the wife, husband, parent and child of the 
person whose death was so caused,” etc. The Act also provides 
(sec. 6) that every action shall be commenced within twelve 
months after the death of the deceased, and that (sec. 7) the 
plaintiff in his statement of claim shall set forth full particulars 
of the persons for whom and on whose behalf the action is 
brought. By sec. 8, it further provides that, “if there is no exe
cutor or administrator of the deceased, or there being such exe
cutor or administrator, no such action is, within six months 
after the death of the deceased, brought by such executor or 
administrator, such action may be brought by all or any of the
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persons for whose benefit the action would have been if it had 
been brought by such executor or administrator.”

In paragraph 3 of the statement of claim, the plaintiff alleges 
that lie “brings this action as administrator of the estate of the 
raid Steve Samurski and for the benefit of John Kamurski and 
Agnes Samurski, the father and mother respectively of the said 
Steve Samurski, deceased, and being persons dependent upon 
the said Steve Samurski for maintenance and support.”

The defendant company, by para. 12 of their statement of 
defence, plead that “John Samurski and Agnes Samurski, for 
whose benefit the plaintiff alleges this action is brought, arc sub
jects of the Emperor of Germany and reside within the limits of 
the German Empire and are alien enemies of His Majesty the 
King, and the plaintiff says that on these grounds this action 
f-hould be dismissed.”

It was on the argument admitted on behalf of the plaintiff 
that the father and mother of the deceased man arc subjects of 
the Emperor of Germany and reside in Germany.

By Imperial Act 4 & 5 Geo. V. eh. 87, intituled “An Act to 
make provision with respect to penalties for Trading with the 
Enemy, and other purposes connected therewith,” it is enacted, 
see. 1 (2): “For the purposes of this Act a person shall be 
deemed to have traded with the enemy if he has entered into 
any transaction or done any act which was, at the time of such 
transaction or act, prohibited by or under any proclamation 
issued by His Majesty dealing with trading with the enemy for 
the time being in force, or which at common law or by statute 
constitutes an offence of trading with the enemy.”

On the 9th September, 1914, a proclamation relating to trad
ing with the enemy was issued, and para. 5 thereof is to the 
following effect : “From and after the date of this Proclamation 
the following prohibitions shall have effect (save so far as 
licenses may be issued as hereinafter provided), and We do 
hereby accordingly warn all persons resident, carrying on busi
ness or being in Our Dominions—(1) Not to pay any sum of 
money to or for the benefit of an enemy.”

This action is for the benefit of the father and mother of the 
deceased, who arc undoubtedly alien enemies.

385

ONT.

8. C.

Dangles

Hollingkr 
Ooi.d Mines

Sutherland, I.

25—28 D.L.R.



:?8ü

ONT.

8.C.

Dancu.kb

Hollinoeb 
Gold Mines 

Limited.

Sutherland, J.

Dominion Law Reports. 123 D.L.R.

In Dumenko v. Swift Canadian Co. Limited (1914), 32 
O.L.R. 87, it was held by Sir Olenholme Falconbridge, C.J.K.H., 
in an action commenced before war was declared, that the plain
tiffs, who were Austrians and entitled to bring the action during 
peace, became disentitled after a declaration of war in conse
quence of which they became alien enemies. On the defendants 
obtaining a præcipe order for security for costs, and the Master 
making an order extending the time for the giving of the secur
ity, and further ordering that in default the action should be 
dismissed, the plaintiffs moved in Chambers “for an order stay
ing all proceedings ... so long as may be ordered by the 
Court or for such further and other order as to the said Court 
may seem meet and just.” The defendants thereupon gave 
notice that on the return of the motion they would move that 
the action be dismissed, on the ground that the plaintiffs were 
alien enemies. It was held : “As to the defendants’ motion, it 
is quite clear upon the authorities that the plaintiffs, having be
come alien enemies, ought to be barred from further having and 
maintaining this action. See Leliret v. Papillon (1804), 4 East 
502; Brandon v. Nesbitt ( 1794). 6 T.R. 23; Mews’ Digest, vol. 
8, pp. 210, 211. The plaintiffs’ action is, therefore, on this 
ground also, dismissed with costs. This dismissal is not neces
sarily—and I do not mean it to be—a bar to a subsequent action 
in respect of the same matter after peace shall have been de
clared : llolmestcd & Langton’s Judicature Act, 3rd ed., p. 
€36.”

I was referred by counsel for the applicant to the following 
cases : Porter v. Freundenberg, Kreglinger v. Samuel and Rosen
feld, In re Merten\s Patent (1915), 31 Times L.R. 162.* In the 
first of these cases there is a general discussion as to the rights 
of alien enemies in British < 'ourts, and the Attorney-General, 
who appeared for the Crown, makes an elaborate argument and 
citation of authorities. At p. 166 the Lord Chief Justice, read
ing the considered judgment of the Court in the three cases, 
deals with the question of the meaning of the term “alien 
enemy,” when used in reference to civil rights and liabilities, 
and says : “Alien enemies have no civil rights or privileges, un-

f10151 1 K.R. 857.
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less they are here under the protection and by permission of the 
Crown (Blackstone’s Commentaries, 21st ed., vol. 1, eh. 10, p.
373).” And further at p. 107: “Whenever the capacity of an
alien enemy to sue or proceed in our Courts has come for eon- 

■ , • i i • • • i „ .... Hoi i i\<.i it
sidération the authorities agree that he cannot enforce Ins civil goi» Mines

rights and cannot sue or proceed in the civil Courts of the
realm.” Sutherlând, J,

The case of Maxwell v. Grunliut (1014), 31 Times L.R. 70, is 
a somewhat curious one, and determines that an agent in Eng
land “of a principal, who is an alien enemy, is not entitled to 
bring an action against him for a declaration that the agent is 
entitled to collect debts due to the principal and to pay debts 
due from the principal, or for the appointment of a receiver 
of the assets of the principal's business in this country.” At 
p. 80, the Lord Chief Justice said, with reference to the action, 
that “it was quite impossible to sustain it, and it was obvious 
that the agent could have no greater right than his principal 
who. being an alien enemy, could not sue. In his judgment the 
claim put forward must be barred; the difficulties in the way 
were insuperable. He thought that Mr. Justice Scrutton was 
quite right in refusing to appoint a receiver, and in saying that 
he had no jurisdiction. The plaintiff’s application therefore 
would not lie, and must be dismissed.”

Counsel for the plaintiff in opposing the motion relied on 
the case of Continental Tyre and Rubber Co. (Great Britain)
Limited v. Daimler Co. Limited, [1915] 1 K.B. 893. The plain
tiff company was incorporated in England and carried on busi
ness at their registered offices in London. The company were 
suing on bills accepted by the defendants for goods supplied 
before the declaration of war. It was contended on behalf of 
the defendants that the company “must be regarded as an alien 
enemy . . . and that as commercial intercourse between per
sons under the protection of the Crown and persons who are 
alien enemies is illegal, payment to the plaintiff company must 
be illegal.” It was held “that the company did not change its 
character of an English company because on the outbreak of 
war all the shareholders and directors resided in an alien enemy 
country and became alien enemies ; that once a corporation has
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boon oroatcd in accordance with the requirements of the law it is 
an English company notwithstanding that all its shareholders 
may be aliens ; that payment of a debt to the plaintiff company 
was not a payment to the alien enemy shareholders or for their 
benefit, and that the right of the plaintiff company to recover 
in an action brought to recover a debt due to them was there
fore not affected by the fact that practically the whole of the 
shares were held by alien enemies.” Lord Reading, C.J., says 
at p. 903: “It cannot be disputed that the plaintiff company 
is an entity created by statute. It is a company incorporated 
under the Companies Acts add therefore is a thing brought into 
existence by virtue of statutory enactment. At the outbreak of 
war it was carrying on business in the United Kingdom ; it had 
contracted to supply goods, it delivered them, and until the out
break of the war it was admittedly entitled to receive payment 
at the due dates. Has the character of the company changed 
because on the outbreak of war all the shareholders and directors 
resided in an enemy country and therefore became alien 
enemies? Admittedly it was an English company before the 
war. An English company cannot by reason of these facts cease 
to be an English company. It remains an English company 
regardless of the residence of its shareholders or directors either 
before or after the declaration of war. Indeed it was not argued 
by Mr. Gore-Browne that the company ceased to be an entity 
created under English law, but it was argued that the law m 
time of war and in reference to trading with the enemy should 
sweep aside this technicality,’ as the entity was described, and 
should treat the company not as an English company but as a 
German company and therefore as an alien enemy. If the 
creation and existence of the company could be treated as a mere 
technicality, there would be considerable force in this argument. 
It is undoubtedly the policy of the law as administered in our 
Courts of justice to regard substance and to disregard form. 
Justice should not be hindered by mere technicality, but sub
stance must not be treated as form or swept aside as technicality 
because that course might appear convenient in a particular 
case. The fallacy of the appellants’ contention lies in the sug
gestion that the entity created by statute is or can be treated
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during the war as a mere form or technicality by reason of the 
enemy character of its shareholders and directors. A company 
formed and registered under the Companies Act has a real exist
ence with rights and liabilities as a separate legal entity. It is 
a different person altogether from the subscribers to the memor
andum of the shareholders on the register (per Lord Macnagh- 
ten in Salomon v. Salomon <V Co., [1897J A.( '. 22, at p. 51). It 
cannot be technically an English company and substantially a 
German company except by the use of inaccurate and mislead
ing language. Once it is validly constituted as an English com
pany it is an artificial creation of the Legislature and it retains 
its existence for all intents and purposes. It is a living thing 
with a separate existence which cannot be swept aside as a tech
nicality. It is not a mere name or mask or cloak or device to 
conceal the identity of persons and it is not suggested that the 
company was formed for any dishonest or fraudulent purpose. 
It is a legal body clothed with the form prescribed by the Legis
lature. In determining whether a company is an English or 
foreign corporation no inquiry is made into the share register 
for the purpose of ascertaining whether the members of the com
pany arc English or foreign. Once a corporation has been 
created in accordance with the requirements of the law it is an 
English company notwithstanding that all its shareholders 
may be foreign. Just as a foreign corporation does not become 
British and cease to be foreign if all its members are subjects 
of the British Crown (per Lord Maenaghten, Lord Brampton, 
and Lord Lindlcy in Janson v. Dricfontein Consolidated Mines, 
[1902] A.C. 484, at p. 497). For the appellants’ contention to 
succeed, payment to the company must be treated as payment 
to the shareholders of the company, but a debt due to a company 
is not a debt due to all or any of its shareholders: Salomon v. 
Salomon & Co., [1897] A.C. 22. The company and the com
pany alone is the creditor entitled to enforce payment of the 
debt and empowered to give to the debtor a good and valid dis
charge. Once this conclusion is reached it follows that payment 
to the plaintiff company is not payment to the alien enemy share
holders or for their benefit.”

It is contended on behalf of the plaintiff that the right of
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action is clearly given under the Fatal Accidents Act to an exe
cutor or an administrator, and that it is an administrator duly 
appointed by a competent Surrogate Court of the Province who 
has brought the action. It is argued that, as a company in
corporated in Great Britain, even though its directors and share
holders arc alien enemies, has a right to bring an action for the 
recovery of a debt due the company, even so an administrator, 
duly appointed by a Surrogate Court of this Province to repre
sent the estate of the deceased person, is legally entitled to bring 
an action for a claim such as is involved in this action, even 
though the benefit accrue to alien enemies.

It is also contended that in any event, even if an order were 
made to stay the action, there should be no order to dismiss it. 
It is furthermore pointed out that even to stay the action may 
result in hardship and damage to the plaintiff, inasmuch as in 
actions of this character, the witnesses being in many cases 
miners and people who float about from place to place, the 
evidence necessary to establish a claim may be lost.

If this were an action by the administrator to assert a claim 
for a debt due the estate of the deceased person, I would be dis
posed to think there might possibly be some analogy between 
this case and the Continental Tyre and Rubber Company ease. 
But, where the action is brought under an Act by which it is ex
pressly provided that it shall be for the benefit of the parents 
etc., and such parents are, as here, unquestionably alien enemies, 
a different view should, I think, be taken, and it should be held 
that the plaintiff has no right of action.

In Blake v. Midland BAY. Co. (1852), 18 Q.B. 93, an action 
by the administratrix of a deceased person under 9 & 10 Viet, 
ch. 93, it was held that the jury, in estimating damages, could 
not “take into consideration mental suffering or loss of society, 
but must give compensation for pecuniary loss only." Cole
ridge, J., at p. 109, says : “The title of this Act may be some 
guide to its meaning: and it is ‘An Act for compensating the 
families of persons killed not for solacing their wounded feel
ings. Reliance was placed upon the first section, which states 
in what cases the newly given action may be maintained although 
death has ensued ; the argument being that the party injured,
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if he had recovered, would have been entitled to a solatium, and 
therefore so shall his representatives on his death. But it will 
be evident that this Act does not transfer this right of action 
to his representative, but gives to the representative a totally 
new right of action, on different principles.” At p. 110: ‘‘The 
measure of damage is not the loss or suffering of the deceased, 
but the injury resulting from his death to his family. This lan
guage seems more appropriate to a loss of which some estimate 
may be made than to an indefinite sum, independent of all 
pecuniary estimate, to soothe the feelings; and the division of 
the amount strongly leads to the same conclusion : ‘ And the 
amount so recovered’ ‘shall be divided amongst the before men
tioned parties in such shares as the jury by their verdict shall 
find and direct. ’ ”

And in Pgm v. (treat Northern H.W. Co. (1803), 4 B. & S. 
390, at p. 407, Erie, C.J., sa.\s; “The remedy however given by 
the statute is not given to a class but to individuals, for by sec. 2 
‘The jury may give such damages as they may think propor
tioned to the injury resulting from such death to the parties 
respectively for whom and for whose benefit such action shall be 
brought. ’ ”

In Seward v. The “Vera Cruz’’ (1884), 10 App. ('as. 59, at 
p. 07, the Earl of Sel borne, L.C., says: “Lord Campbell’s Act 
gives a new cause of action clearly, and does not merely remove 
the operation of the maxim, ‘actio personalis moritur cum per
sona,’ because the action is given in substance not to the person 
representing in point of estate the deceased man, who would 
naturally represent him as to all his own rights of action which 
could survive, but to his wife and children, no doubt suing in 
point of form in the name of his executor.’’

See also Town of Walkerton v. Krdman (1894), 23 S.C.R. 
352, at ]>. 300, where King, «1.. says : “If indeed the admissibility 
of the evidence were to depend upon the causes of action being 
the same the respondent could not hope to succeed, because it 
is conclusively established that the cause of action given by the 
statute is different from that which the deceased had in his life
time.”

The administrator can, I think, have no higher right than
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those for whom he has brought the action. If he had failed for 
yix months to do so, the parents of the deceased man would them
selves have had the right to institute the action ; but, if they 
had done so, they would have been met with what would be a 
fatal defence, the plea that they were alien enemies. This would 
have disentitled them to succeed.

If I could see my way to do so, I would prefer to make an 
order staying the action, for the reason that, if it is dismissed, 
the statutory period may possibly run and so put an end to 
the action.

I think, however, 1 must hold that the action must be dis
missed with costs.

Action dismissed.

RONALD v. LILLARD.
Manitoba King’s Bench, Curran, J. January 11, 1915.

1. Vendor and purchaser ( § 11—33)—Vendor's lien— Enforcement of.
A vendor's lien upon real estate is enforceable by sale but not until 

it 1ms been established by a judgment of the Court binding the persons 
affected by the lien; the vendor has the alternative right to rescind 
the contract and recover possession of the land.

2. Vendor and purchaser (§ II—32)—Purchaser of vi :ndfk— Assumption

Where the purchaser of land under contract resells the same and a 
sub-purchaser assumes the indebtedness to the original vendor, and 
agrees to indemnify the original purchaser therefrom, the latter’s lien 
as against the suH-purchaser’s interest in the land extends not only 
to the cash portion of the unpaid purchase money due him, but to the 
balance so assumed by the sub-purchaser in respect of which the original 
purchaser remained under obligation to the original vendor.

3. Moratorivm t§ I- 1)—Vendor’s lien—Enforcement of.
The Moratorium Act. Man., does not prevent the enforcement of a 

vendor's lien for unpaid purchase money where nothing whatever had 
been paid and the lien was claimed for the whole pin chase price.

Action on an assignment of an agreement for sale.
A. Monhnan and C. (1. Barnardo, for plaintiff.
P. ('. Locke, for defendant.
Curran, J.:—The facts of this ease are not In

fact, the only question between the parties is as to the legal effect 
of the notice (ex. 1) given by the plaintiff to the defendant, and 
as to whether or not the Moratorium Act applies.

The notice intimates to the defendant that if payment of the 
money demanded by it is not made within 14 days from the date

73
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of service the plaintiff will proceed, without any consent or con- man.
currence on the part of the defendant, and without any further k. B.
notice to him. to enter into possession and receive and take the ,,

Ronald
proceeds of the lands mentioned, and to sell and absolutely dispose v. 
of the land, either by publie auction or private sale, etc., as the *'lil ABI> 
plaintiff may deem proper, and to convey and assure the same CmT*n- j. 
to any purchaser. This notice is dated August 20, 1914, is signed 
by the plaintiff in person, and was duly served upon the de
fendant.

It appears that the land in question—lot 11, in block 4, plan 
2038, of the Winnipeg Land Titles Office—originally belonged 
to Seven Oaks Land Co., by whom it was sold to one Emil A.
Schwab, together with the adjoining lot 10. An agreement to 
Schwab from this company (ex. 3) was duly executed and delivered.
This agreement was, on June 5, 1914, by ex. 4, duly assigned to 
the plaintiff, and the land therein mentioned conveyed by the 
assignor Schwab to the plaintiff. By the assignment (ex. 2), 
dated July 17, 1914, the plaintiff assigned to the defendant his 
rights under the foregoing agreement and assignment, and con
veyed to him his interest in lot 11 only in consideration of the sum 
of $737.11 to be paid in cash and the assumption by the defendant, 
of $810, the moneys owing to the Seven Oaks Land Co. in respect 
of the original purchase mentioned in ex. 3. This assignment 
(ex. 2) was duly executed and delivered by the plaintiff and de
fendant, but the consideration, $737.11, was not then paid by the 
defendant, and has not since been paid. «The defendant was let 
into possession, and thereafter proceeded to erect a building on 
the said lot, which is, however, uncompleted. The defendant 
covenanted with the plaintiff, in and by ex. 2, to assume and pay 
the sum of $810 to the Seven Oaks Land Co., and to indemnify 
the plaintiff therefrom. He has not paid this sum either, and so 
is altogether in default in respect to the matters which ought to 
have been performed by him.

The agreement from the Seven Oaks Land Co. (ex. 3) con
tained the usual proviso that the vendor upon default might 
determine the agreement by a 30-day notice. No such right or 
privilege is reserved to the plaintiff or in any way created by 
ex. 2, so that the notice in question given by the plaintiff to the 
defendant had no legal force or effect upon the defendant’s rights 
as a purchaser or in any other respect. Such notice could amount
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particular case. An equitable lien may lx* defined as an equitable man. 
right conferred by law upon one man to a charge upon the real or k. it. 
personal property of another until certain specific claims have been „
satisfied. It differs from an equitable charge inasmuch as the ». 
latter is a right founded on contract, whereas an equitable lien 1,11 l vltl>' 
is founded on the principle of equity that he who has obtained oumm.j. 
possession of property under a contract for payment of its value 
will not be allowed to keep it without payment: Hals., vol. 19, 
p. 14. Again, by the same author, a vendor’s lien upon real estate 
is enforceable by sale, but not until it has been established by a 
judgment of the Court binding the persons affected by the lien.
Again, the vendor has the alternative right to rescind the contract 
and recover possession of the land: but he cannot enforce it by 
foreclosure : Hals., vol. 19, at p. 27.

Section 2 of the Moratorium Act prohibits proceedings for 
the sale of any land under any power of sale contained in any 
mortgage of land, agreement to purchase land, or in any other 
instrument charging land with the payment of money or otherwise 
existing for default in payment, etc. What do the words “or 
otherwise existing” mean? 1 think they mean this, at all events, 
that the power of sale so otherwise existing must be a power 
existing under some authority before the proceedings are taken, 
and that it does not include the exercise of the power of the ( 'ourt 
to enforce by sale of land an equitable right conferred by law.

The Act interferes with contract rights, and is in derogation 
of such rights. Its scope ought not to be extended beyond what 
the wording of the statute makes perfectly clear. Vnusual 
financial conditions, attributed mainly to the war in which our 
country in common with the Motherland is now engaged, was the 
reason for the passing of such drastic legislation. Its object 
seems to have been to protect men against losing their land upon 
which they had given mortgages or which they had acquired by 
purchase upon terms of credit and were unable to pay for in con
sequence of temporary financial inability brought about by war 
conditions. Could it be said that such a case as the one under 
consideration, where the defendant has paid nothing at all, was in 
contemplation or was intended to be protected by this Act? 1 
do not think so. It is true there is only one exception in sec. 2 
from the inhibition, namely, liens under the Mechanics and Wage 
Earners Lien Act. Such liens were expressly created by statute



396 Dominion Law Reports. 123 D.L.R.

MAN.

K. B.

RONAl.ll

Lillabd.

Curran, J.

for the protection of certain classes of persons. Why this excep
tion was deemed necessary in the Act I do not know, unless the 
words “or otherwise existing” were inserted with the intention of 
extending the operation of the Act to every description of lien, 
however arising, created or declared, and hence to mechanics’ 
liens also. If this he so, then doubtless the Act does prevent 
the enforcement of a vendor’s lien for unpaid purchase money. 
I do not hold this view or so construe the Act, and I think that the 
enforcement of a vendor’s lien arising, as in this case, for the whole 
of the purchase price, nothing whatever having been paid, is not 
interfered with by the Act, and must be given effect to in the 
usual way.

1 do not wish to be taken as holding that this would be the 
result where part of the purchase price had actually been paid 
by a defendant, but I merely lay down the proposition that in the 
present case, where nothing at all has been paid, the Act should 
not and does not apply to prevent the plaintiff from obtaining 
redress.

Again, under sec. 7, where there has been an abandonment of 
the land by the purchaser, the Act does not apply. Abandonment 
has not been alleged by the plaintiff in his statement of claim, but 
the contrary, for he asserts that the defendant is still in possession. 
Doubtless the plaintiff thought that the defendant was in posses
sion when he issued his statement of claim. However, the de
fendant, in clause 3 of his statement of defence, alleges that the 
plaintiff cancelled the agreement, retook possession of the land, 
and thereafter dealt with it as his own. Upon this admission I 
think I am quite justified in holding that there has been an aban
donment, and on this ground exclude the operation of the statute. 
The plaintiff also asks for a declaration that his lien extends to the 
sum of $810 and interest which the defendant covenanted to pay 
the Seven Oaks Land (’<>. but did not pay when due and has not 
since paid. The liability of the defendant upon this covenant 
is not In fact, the defendant expressly admits it, and
also his default. This $810 is principal money payable under 
the Schwab agreement to the Seven Oaks Land Co., but so far 
as the transaction between the plaintiff and the defendant is con
cerned, it really formed part of the consideration for the sale. 
The right of lien undoubcdly extends to this sum also, and I so

02
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hold. As to the wage item, there was only a matter of $10 in 
, and the plaintiff is entitled to judgment against the 

defendant for $42.90 in this respect.
There will he judgment, therefore, declaring the plaintiff en

titled to a vendor's lien on the land in question for the respective 
sums of $737.11 and interest and $810 and interest, as before 
stated, and, in default of payment within six months of these sums, 
to a sale of the land under the direction of this Court, to realize 
these amounts, and to judgment for any deficiency arising upon 
such sale in respect of the said sum of $737.11 and interest only 
and the costs of suit. As the plaintiff admits In- has not paid the 
sum of $810 and interest due the Seven Oaks Land ( o., lie will not 
he entitled to have this sum taken into account in computing any 
possible deficiency arising upon a sale.

In the alternative, if the plaintiff desires, lie may have judg
ment rescinding the sale, and if necessary for possession of the 
land.

There will also be personal judgment for tin- plaintiff against 
the defendant for the sums of $737.11 with interest from the date 
of ex. 2, and for $42.90, the amount of wages due the plaintiff. 
The plaintiff is, of course, entitled to his costs of suit.

,/ udgment for plaintiff.

COCHLIN v. MASSEY-HARRIS CO.

Alberta Supreme Court, Hamy. < Seolt, Stuart anil llcek, JJ■ 
March 26, 1915.

1. New trial (§ II—9o)—Imvrovkii admission of evidence — Letters— 
Proof of siunature.

Proof that u letter produced hy it witness waa written by the defen
dant company involves two elements, ciz., the signature of the person 
who signed and his authority, and. where objection was taken to the 
letter being given in evidence for failure to adduce such proof, a new 
trial may be ordered where the letter was admitted, and the question 
of its proof was. in effect, withdrawn from the jury, whose verdict de
pended on the effect to be given to such letter.

Appeal from the judgment of Ives, J.
McDonald, Martin A McKenzie, for plaintiff, respondent. 
Loughccd, Dennett A Co., for defendants, appellants.
Harvey, (\J.:—I agree with my brother Heck that the de

fendants are not entitled to a judgment dismissing the action on 
the ground that the seizure could have been lawfully made by
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the sheriff if he had taken the proper steps. 1 am of opinion, 
however, that they are entitled to succeed on this appeal, and 1 hat 
there should be a new trial.

The learned trial Judge, in his address to the jury, quite clearly 
informs them that there is no evidence of liability of the defen
dants without the letter to which my brother Beck refers. After 
having indicated this quite clearly in the early part of his charge, 
he sums up at the end with these words:—

I think, therefore, that the question you should answer should be: Was 
this letter, ex. 6, a direction from the defendant to the sheriff which resulted 
in the seizure of the plaintiff's grain? If so, then I think the only other 
matter you have to deal with is to assess the damages.

When the letter was produced by a witness, objection was 
taken to its being given in evidence on the ground that it had 
not been identified. The record does not shew that any regard 
whatever was paid to this objection. This may have been due 
to the fact that the witness who produced it had been called by 
the trial Judge for the purpose of producing it, and that he did 
produce it in response to a request by the Judge, but, be that 
as it may, the objection appears to have been treated as if it 
had been an admission that the letter was the letter of the de
fendants.

The proof that the letter was that of the defendants involved 
two elements, viz., the signature of the person who signed it and 
his authority. Proof of them might have been waived, and, 
perhaps, in the absence of objection, that might have been the 
result here, since the witness stated that he received the letter 
from the defendants. Objection, however, was taken, and, in 
my opinion, the letter should not then have been accepted as 
evidence without primû facie evidence that it was the letter of 
the defendants. My brother Beck expresses the opinion that 
there were facts in evidence from which it might fairly be in
ferred that it was the defendants’ letter. This may be so. I 
express no opinion, but, if the fact is in doubt, it is for the jury 
to say whether from these facts they do infer that it is the de
fendants’ letter. That was not left to the jury. The trial Judge 
assumed that it was the defendants’ letter both in allowing it 
to be accepted as evidence and in referring to it in his charge to 
the jury.

I think the letter was improperly received in the manner in
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which it was received, and that, if it had been received on the 
ground suggested, the jury should have been instructed with 
regard to it. It appears to me also that the argument that there 
was evidence other than the letter of the liability of the defen
dants carries the case no further, because the jury was given no 
instruction as to that, but, on the contrary, was told that the 
letter was the only evidence.

It is clear, therefore, in my opinion, that there was an im
proper reception of evidence, or, if not, at least a failure to give 
proper direction to the jury, and that there should be a new trial 
in consequence.

1 express no opinion regarding the calling of the witness by the 
trial Judge. It is a matter not free from difficulty, and whether 
the trial Judge wras right or wrong could not affect the conclusion 
I have reached, for, if he were wrong, the result would be a new 
trial, which 1 would allow on the other ground in any event. I 
would allow the appeal with costs and direct a new trial, the 
costs of the former trial to abide the result of the new trial.

Scott and Stuart, JJ., concurred with Harvey, C.J.

Beck, J., dissented.
Appeal allowed.

DART v. DRURY.

Manitoba Court of Appeal, Howell, C.J.M., Richards, Perdue, and 
Hagyart, JJ .A. March 12, 1915.

1. Trusts (§ II B—67)—1Trustees—Rights of—Compensation.
Sec. 49 of the Trustee Act, R.S.M. 1913, eh. 200, does not give a 

trustee a statutory right to remuneration where his trusteeship is 
created for his own purposes and to protect his financial interest with
out any express provision for remuneration, and where the trustee 
assuming the trust under such circumstances had orally agreed with 
the other parties that he was not to be paid any remuneration, his 
petition under the Act for an allowance in that respect is properly 
refused.

2. Partnership (§ IV—16)—Partnership real estate—Subdivision land
—Joint undertaking.

Where persons acquired certain land in common with the intention 
of suli-dividing it into lots and selling them ns a joint venture out of 
which each is to receive a portion of the profits, a partnership is created 
in respect to the contemplated transactions.

(Manitoba Mortgage Co. v. Rank of Montreal, 17 Can. S.C.R. 692, 
followed.)

Appeal from a judgment of Galt, J.
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C. P. Wilson, K.C., and W. C. Hamilton, for appellant.
C. A. A. E. Hoskin, K.C., for respondent.
Dart Howell, C.J.M., and Cameron, J.A., concurred with

Dki'by ^ICHARD8 ftnd Perdue, JJ.A.
,Kivu Altos, J.A.: Mr. Dart, in March, 1000, by contract in 

writing, sold lands, owned by himself, to himself and Messrs. 
Drury and Maddock, for $00,000, of which only $5,000 was paid 
at the time of sale.

The land was to be subdivided and sold by Maddock. Dart 
was to retain the registered title and to carry out and receive 
the proceeds of the sales, and Maddock was to collect and pay over 
to Dart the purchase money on such sales.

Out of the money so received Dart was to pay Maddock 
certain specified percentages for making the sales and collections.

The balance of these moneys, after paying some disburse
ments, was to be paid over to the three purchasers in equal 
shares. But the purchasers, again, were to pay Dart the post
poned payments of the $60,000 purchase money, with interest, 
so that, in effect, the moneys so realized by the sales were to be 
first applied in payment of the balance of the original purchase 
money.

The alxive is the effect of the written agreement entered into 
between the parties, and practically carried out by them. That 
writing expressly provides for the payment to Maddock of the 
above percentages, but makes no provision for any remunera
tion for Dart’s services. In October, 1913, Dart presented a 
petition to the Court of King’s Bench, asking to be allowed 
remuneration for his care, pains, trouble and time expended in 
and about the trusts of carrying out his part of the agreement. 
The petition was dismissed by Mr. Justice (ialt, and Mr. Dart 
has appealed to this Court.

The respondents claim that the petitioner is not entitled for 
three reasons:—1st. That, as they assert, he retained the title 
and performed the services in question solely for his own pro
tection. 2nd. That, as they assert, it was agreed, when entering 
into the contract in question, that he was not to In* paid for such 
services. 3rd. That the contract created a partnership as to the 
land and the proposed dealings with it, and that, therefore, in 
the absence of an exprt s or implied agreement that he should
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lx; paid. Mr. Dart was, as a partner, entitled to no pay for his 
services.

The sales of lots apparently realized between 814.3,(MM) and 
8100,000. Of this, $55,000, with interest, really went to the peti
tioner, to pay for the land. Then, he was entitled to a third of 
the balance. So that he was personally interested to the extent 
of nearly two-thirds of all the moneys realized. He made no 
bargain for remuneration. It is apparent that, when the con
tract was made, he did not know of the statutory provision for 
payment of trustees. About three months after making the con
tract, he was made a trustee for himself and others (not including 
Drury or Maddock) in regard to another property to Ik- put on 
the market. In that case he bargained for pay for his services.

In November, 1907, lit1 and Drury and Maddock made a 
supplementary contract in writing, affecting the property now 
in question and other properties, for which parts of it had been 
exchanged, and, in making it, he set up no claim for remunera
tion. Both Drury and Maddock swear that it was part of the 
real consideration for their entering into the contract to buy at 
the 800,000, that Dart should act as trustee. He nowhere denies 
this statement, as far as I can see. They say that he insisted 
on holding the title in his own name for his own protection. 
I do not find that he specifically denies that. He says that 
Maddock suggested his acting as trustee. But lie does not sug
gest that he otherwise would not have so acted. The work he 
did in checking over the accounts with the different purchasers 
and in executing agreements of sale and transfers would have 
had to be done by him to at least the same extent if the title 
had been vested in himself, Drury and Maddock, instead of in 
himself alone.

It was most natural, in view of his preponderating interest, 
that he should wish to hold the title. In fact, until he should 
be paid the $55,(KM) and interest, such a course was reasonably 
essential to his own protection in the matter. It may here be 
mentioned, too, that he was further protected by a condition 
in the agreement that enabled him to forfeit the share of either 
of the other parties, on the happening of certain defaults in meeting 
their shares of the periodical payments to him on the purchase 
price. Drury and Maddock say that it was never contemplated,
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or agreed, that Dart should receive reimmerotion, and he does 
not deny that. Drury swears he would not have gone into the 
transaction if he had known that Dart meant to charge. It was 
not until a comparatively short, time before presenting the peti
tion that Dart made any claim. He then told Maddock of his 
intention, but he appears to have never told Drury.

On a careful consideration of the evidence, I think it appears 
that Dart performed his services and held the title mainly, if 
not solely, for his own protection. I further think it was implied, 
and fully understood, that he was to give his services without 
charge. He knew nothing of any statute providing for pay
ment of trustees, and he knew that, on the face of the agreement, 
provision was being made to pay Maddock, while nothing was 
said as to his Ireing paid. 1 do not think that seer 49 of the 
Manitoba Trustee Act even was intended to mean that a trustee 
should be paid in a case where he became such for his own pur
poses, or in a case where it was understood that he was not to 
be paid. In Manitoba Mnrtgai 'a. v. Bank of Montreal, 17 Can. 
S.C.R. 092, three persons had night land together and had sub
divided it into town lots and sold them. It was held by the 
Supreme Court that their so doing created a partnership in the 
matter. I am unable to distinguish that case from the present 
one on that point. The fact that there the title was vested in 
all three of them, while here it remained in one, is immaterial. 
That case seems to me an authority for the holding that, in this 
case, there was, as to the dealings with the land, a partnership 
between Dart, Drury and Maddock.

Section 27 of the Partnership Act provides that the interests 
of partners in the partnership property, and their rights and 
duties in relation to the partnership, shall be determined, sub
ject to any agreement, express or implied, between the partners, 
by certain rules, one of which says:—“(/) No partner shall be 
entitled to remuneration for acting in the partnership business.” 
If I am right (following Manitoba Mortgage Co. v. Bank of Mont
real, cited above) in holding that the dealings in question con
stituted a partnership, then Mr. Dart has no claim to the remu
neration he asks for. The above section and sub-section (/) 
distinctly sax' he has not, unless under some agreement, express 
or implied. 1 he contract shews there was not an express one, 
anti the evidence shews that none was implied.
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I express no opinion that a partner cannot, in addition to his 
share under the partnership agreement, express or implied, claim 
remuneration under any rule of equity or common law applicable 
to partnership, and not inconsistent with the Partnership Act. 
Such rights, if any, are, perhaps, retained by sec. 3 of that Act. 
I do not, however, see that any such situation arises here, even 
if it could Im‘ dealt with under the petition now before us, which 
1 doubt. I would dismiss the appeal with costs.

Pkrdue, J.A.:—The appellant, Dart, claims that lie acted as 
a trustee for himself, Maddock and Drury in taking charge of 
and administering certain property and funds, and that, conse
quently, he is entitled to compensation under the Trustee Act, 
R.8.M. 1913, ch..200, secs. 48-51. Dart had certain
lands near Winnipeg, part of which consisted of town lots, the 
remainder being 190 acres of unsubdivided land. An agreement 
was entered into by Dart with Drury and Maddock on March 1, 
1900, whereby he agreed to sell to each of them an undivided 
one-third interest in the above-mentioned real estate. The 
agreement was prepared by one of the parties and, although it 
is unskilfully drawn and in parts not very clearly expressed, there 
is no dispute between the parties as to the meaning to be placed 
upon it. The land was taken at a valuation of $00,000. Drury 
and Maddock each agreed to pay Dart 820,000 by instalments 
for an one-third interest, Dart to furnish a clear title
and to hold the interest of the other parties in trust for them. 
The main object of the agreement was to subdivide the land 
nto town lots and sell them at a profit, the profits to be divided 

between the three parties.
It was agreed that Maddock, who appears to have had skill 

and experience in business of this nature, should have the land 
surveyed into lots as he deemed advisable, that the plans should 
be registered, ind that he should make the sales. For doing 
this work Maddock was to receive a commission and was also 
to l>e paid his outlay for taxes and other expenses. Dart agreed 
to convey the lots sold to purchasers, on Maddock’s request, 
and on receiving payment of a certain proportion of the pur
chase money. All moneys received on account of sales were to 
be paid to Dart and deposited by him in a special account. These 
moneys, after paying the commission and expenses, were to be
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divided equally between the parties. Apparently the intention 
of^the agreement was that Maddoek and Drury sho 'd pay the 
instalments of purchase money due from them to Dan irom their 
shares of the moneys coining to them on each monthly division. 
This was the practice adopted.

The land was subdivided into lots, placed on the market, and 
the first sale made in April, 1906. Dart signed the agreements 
of sale to purchasers and Maddoek paid to Dart the money 
collected. By reason of purchasers making default under their 
agreements, many cancellations took place, and the lots had to 
Ik- re-sold. Parts of the property were exchanged for other lands, 
which had to be disposed of. A great burden of responsibility 
was, no doubt, thrown upon Dart, who had to inquire into and 
assume the validity of the cancellations. He had also to ascer
tain the correctness of the account with each purchaser before 
executing and delivering the conveyance. He had also the duty 
of taking charge of and administering the moneys received. 
There is no doubt that Dart assumed a position of responsibility 
and of some difficulty extending over a number of years. All 
this is strongly urged as entitling him to remuneration as a 
trustee.

The agreement shews that the persons who were parties to 
it acquired the land in common, with the intention of dividing 
it into lots and selling them with a view to profit. There was, 
therefore, a partnership between them as to this particular busi
ness or adventure. That this was the relationship between the 
parties appears to me to have been settled by the decision in 
Manitoba Mortgage Co. v. Hank of Montreal, 17 S.C.R. (>92. In 
that case three persons had engaged in joint speculations in the 
purchase and sale of lands. It was held that a partnership in 
respect of that business existed between them. In the judg
ment of Patterson, J., with whom the other members of the Court 
agreed, the following passage from Lindley on Partnership was 
cited with approval:—

If persons who are not partners in other business share the profits and 
loss, or the profits, of one particular transaction or adventure, they become 
partners as to that transaction or adventure, but not as to anything else: 
Lindley on Partnership, 5th ed., p. 49; 7th ed. p. 67.

I would also refer to the definition of partnership in sec. 4 
of the Partnership Act, R.S.M. 1913, ch. 151, and to the rules
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for ascertaining the existence of a partnership contained in 
sec. 5.

The general rule is that, if a partnership exists between persons, 
none of them is entitled to remuneration for acting in the1 part
nership business unless there was an agreement, express or im
plied, allowing such remuneration: Partnership Act, sec. 27 (/). 
In the present case there is no provision in the agreement giving 
Dart remuneration for the services which he undertook to per
form. There is, at the same time, a very complete provision 
as to the commission to be paid to Maddock for his services 
and as to the payment of other necessary expenses. If it had 
l>een contemplated that Dart was to receive remuneration, it 
would surely, one would think, have been mentioned in the 
written agreement when the question of paying commission to 
Maddock and the payment of other outgoings were under con
sideration. So far from shewing that there was any implied 
agreement as to paying remuneration to Dart, the evidence ex
pressly excluded it. In his affidavit filed in support of his peti
tion he does not even suggest that there was any agreement or 
understanding that he was to receive pay for his services. Both 
Drury and Maddock positively assert that there was no such 
agreement. They assert that Dart insisted upon holding the 
title to the property in his own name in order that he might he 
secure as to his purchase money.

In a subsequent agreement made between the same parties 
on November 11, 1907, relating to certain lands received in ex
change*, the agreement of March 1, 1906, is referred to as a 
“declaration of trust.” The purpose of the* later agreement was 
to place the lands received in exchange in Dart’s hands, under 
the same trust as that under which he held the lands mentioned 
in the first agreement. The earlier agreement did contain a 
declaration of trust on the part of Dart, hut this was a mere 
incident of the main agreement, which was one creating a part
nership in the transactions relating to the lands.

I do not think that the appellant has established a status of 
trusteeship entitling him to remuneration under the provisions 
of the Trustee Act. I would simply decide that he has failed 
to bring himself within the purview of the Trustee Act, and 
would express no opinion as to whether he might or might not 
be able, in some form of action, to shew that he was entitled to
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an allowance for services |M*rforme<i exclusively by him which 
should have lx*en performed by his other partners or l>v one of 
them or in which he should have received their assistance.

1 think the order of (ialt, J., should lx* affirmed, and the 
apiHNil dismissed with costs.

H ago a kt, J. A., dissent ed. A p/teal dismissed.

ALTA.

S. 0.
BERGH v. FROST.

Alberta Supreme Court, Walsh, J. March 30, 1915.
1. Vendor and purchaser (( I E— 27)—Rescission oe contract Mis

representation BY VENDOR AS TO EXTENSIONS BY MORTUAUEE—
Proximate - u si

A purchaser of land who seeks damages from his vendor because the 
latter concealed from him the fact that the right to call upon the mort
gagee to postpone his mortgage in favour of a new mortgage had already 
expired, is bound to prove that injury resulted to him from the deliberate 
eoneoalment of I hat fact

2. Fraud and deceit (j IV'—15)—What constitutes—Knowledge and
BEUEE—INTENT.

Fraud is proved when it is shewn that a false representation has been 
made knowingly or without Ixdief in its truth or recklessly, cureless 
whether it be true or false.

|Derry v. Peek, 14 A.C. 337, applied.)

statement Action for damages for misrepresentation.
//. P. O. Samry, for plaintiff.
G. II. Ross, K.C., and ./. T. Shau\ for defendants, 

waish. j. Walsh, J.î—The plaintiff exchanged with the male defendant
some Calgary property for a farm owned by the latter. His 
action is for rescission on the ground of misrepresentations as to 
the farm, or in the alternative damages. At the close of the trial 
1 dismissed the claim for rescission for reasons then given. This 
ended the action so far as the wife and co-defendant of the male 
defendant is concerned, the only claim made against her by the 
pleadings Ix-ing for rescission, the title to the land transferred by 
the plaintiff in this deal having since become vested in her. The 
claim for damages is made against the male defendant alone, and 
to him I will hereafter refer as the defendant.

The misrepresentations complained of are thus described in 
the statement of claim:—

That there wax situate on the said quarter-section a new house, which 
eost the sum of $1,800; that the said house was insured for the sum of $900; 
that there were upon the said land over 500 shade trees uround the house;
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that there wan on the said land «tabling for 16 hones, a hen house, tnaeliine ALTA, 
shed, and another shed, and that there were also two wells upon the suid ^ p
land; and the defendant Thomas A. 1*. l-’rost aise» represented to the plain- Li 
tiff that he Imd an agreement with a former owner of the said quarter- IIkkoii 
section, who held a mortgage thereon for which would allow the privi- c-
lege of placing a loan on the said quarter-section up to $1,200 as a first mort
gage thereon, ami that the said former owner would accept a second mort
gage for the $000 due to him.

The plaintiff did nut ace the farm before the exchange was 
made. lit? was urged by the defendant to go out and see it before 
closing the deal, and he intended doing so, but something turned 
up to prevent it. And so he made the exchange relying upon 
and knowing nothing more of the farm than what the defendant 
and his agents told him of it. The defendant had not then nor 
has he ever since seen this farm, and this he very candidly told the 
plaintiff. He told him that all that he knew of it was what the 
man of whom he bought it had told him. And then he professed 
to tell the plaintiff what it was that luul thus been told him. The 
plaintiff thoroughly understood this,’and quite realised that what 
the defendant was giving him was a description of the 
and improvements, not as lie actually knew them to be, but as 
his vendor hadrepreser

There is no doubt as to what these representations were, for 
besides the oral evidence of them there is written proof of them 
in a writing (ex. 11) prepared for the purpose by the defendant, 
the material portions of which are:—

1 new house cost $1,800, 2ti\ 32, insured for $900, over 500 shade trees 
around the house, stabling for 16 horses, hen house 12 x 14, machine shed 
and .-heel 12 x 14, granaries 12 x 16, 2 wells.

Harmon, the defendant's vendor, was called as a witness by 
the plaintiff, and he swore that he told the defendant that there 
were ui>on the farm oves 500 shade trees, stabling for Hi horses, a 
hen-house, a machine shed, another shed, and two wells. In 
these respects, therefore, no charge of misrepresentation will lie 
against the defendant.

In two other respects, however, I am of the opinion that there 
was misrepresentation by the defendant. The buildings other 
than the house and granary were absolutely valueless when he 
bought this property from Harmon and w’hen lie dealt it off to the 
plaintiff, and he did not inform him of that fact. That lie knew 
it is plain from his affidavit under the Unearned Increment Tax
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granary. Harmon’s affidavit on the same transfer goes further, 
for, after putting the same value on the house and granary as was 
given to them by the defendant’s affidavit, it says: “Sod buildings
no value.”

1 do not think it fair to saddle the defendant with knowledge 
of what Harmon thus swore to, for the evidence does not satisfy 
me that he was familiar with the details of Harmon’s affidavit. 
For what he swore to himself he is of course responsible, and he 
cannot very well complain if his sworn statement that the only 
outbuilding that was worth anything at all was the granary is 
accepted as decisive of the fact that he learned from Harmon 
when buying this farm that this was the case. Harmon did 
not tell the defendant that it was a new house. That part of his 
representation to the plaintiff was, therefore, untrue. As a 
matter of fact the house had been built some six or seven years 
at that time, and was, therefore, not new. The evidence shews 
that a house costing $1,800 which could in 1914 be fairly de
scribed as new would, owing to changed general and local condi
tions, be a considerably better house than one built for the same 
money when this house was built.

The house was at the date in question insured for $900 under 
a policy which is still current, and there was, thereto»e, no mis
representation as to that. The only.argument advanced by Mr. 
Sa vary under this head was that the policy is in the name of the 
plaintiff's vendor, Harmon, who is a mortgagee of thb land, and 
therefore has an insurable interest in the house. It may be that 
the policy is not of value because of the fact that the coi ipany has 
not been notified of and has not consented to the changes in 
ownership which have occurred since its date, but 1 cannot 
attribute fraud to the defendant in this connection simply because 
of that.

The representation as to the willingness of the mortgagee to 
postpone his first mortgage of $000 to a mortgage of $1,200 to be 
negotiated by the defendant is in writing, and so there is no room 
for doubt as to its nature. The fact is that although the right 
to place a $1,200 mortgage ahead of this $000 mortgage was 
secured to the defendant by writing under the hand and seal of
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the mortgagee, it limited the time within which this right might 
Ik* exercised to a period which had at the date of the defendant’s 
representation to the plaintiff actually expired, and yet no refer
ence whatever to this time limit or to the fact that the privilege 
referred to had expired was made by the defendant. He explains 
this by saying that he made this statement solely for the purpose 
of giving the plaintiff an idea of the estimation in which the 
mortgagee held this land, but I have found it impossible to accept 
this explanation. I think he made it as a material inducement to 
the plaintiff, pointing out as it did an easy method available to 
him for the raising of the money which lie expected to need in the 
carrying on of his operations on the farm. The defendant must 
have known of this time limit, for it is plainly set out in the agree
ment, which was then in his possession. I think that its non
disclosure was deliberate. The difficulty in the plaintiff’s way, 
however, is that he has quite failed to shew any damage resulting 
from this concealment, and fraud without damage is not action
able—at least in the form of action with which I am now dealing. 
It is not suggested that he d for a loan, or that any loss or 
even inconvenience resulted to him because of the fact that the 
mortgagee was no longer bound to give the priority to another 
mortgage stipulated for by his agreement. And so, in my opinion, 
the defendant is not liable in damages for this wrong.

The plaintiff’s right to damages, therefore, rests upon my 
finding that the defendant misrepresented the age of the house 
and concealed his knowledge of the fact that the outbuildings 
other than the granary were valueless. I must determine whether 
or not these acts of misrepresentation and concealment were, or 
either of them was, fraudulent, for of course an action of deceit 
can only be founded on fraud.

Iiord Herschell, in Derry v. Peek, 14 AX’. 337, gives a definition 
of fraud, . ufficient and necessary to sustain an action of deceit, 
in the following words :—

Fraud is proved when it is shewn that a false representation has been 
made (1) knowingly, or (2) without belief in its truth, or (3) recklessly, 
careless whether it be true or false.

In my opinion the facts of this case bring it within this definition 
so far as the defendant’s representation as to the age of the house 
is concerned. I have found that Harmon did not tell him that 
the house was new. I do not think that he had any reason to

ALTA.
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believe that Harmon had told him that it was. 1 am of the 
opinion that he did not honestly believe that Harmon had made 
this representation to him. For the damages resulting from this 
misrepresentation I must, therefore, hold him liable.

I think that the non-disclosure of the fact that the outbuildings 
except the granary were of no value was an active misrepresenta
tion for the damages resulting from which the defendant must be 
held liable. He undertook to tell the plaintiff the substance of 
everything that Harmon had told him about the place. He did 
tell him correctly all that he had heard from Harmon of these 
outbuildings except the fact that they were worth nothing. I 
must conclude that the concealment of that fact was intentional. 
His description of them evidently induced the belief on the 
plaintiff’s part that they were worth $200, for that is the value 
attributed to them in his affidavit accompanying the transfer, 
an affidavit which was probably founded on the defendant’s 
affidavit on the same transfer giving them the same value. The 
value of these buildings was a material element in this transac
tion, and in my opinion the concealment of the fact that they had 
no value gives to the plaintiff a right of action for damages. This 
is more than a case of mere silence with respect to a matter which 
the defendant was not bound to speak of. It is a case of professing 
to tell all that he knew about certain features of the property and 
withholding deliberately a material fact. That, under the author
ities, is fraud.

1 assess the damages to which the plaintiff is entitled in respect 
of the misrepresentation as to the house at $000, and those with 
respect to the outbuildings at $200. There will In* judgment 
against the defendant, Thomas A. P. Frost, for $700 and costs. 
The action is dismissed as against the defendant Fanny Frost, 
but without costs. The defendants did not sever in their de
fences, and really the only additional costs occasioned by her 
joinder were those incurred in her examination for discovery and 
her attendance as a witness at the trial.

ALTA.
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Re LAKESIDE PROVINCIAL ELECTION.
TIDSBURY v. GARLAND.

Manitoba Court of Appeal, llichards, Perdue, Cam iron, ami llaijijart, ,1.1.A.
February 24, ID 15.

1. Election h (g IV'—DO)—Contents—Petitioning voters— Qiai.ikica-
TIONH OF.

The status of the petitioners as voters qualified to vote ami so 
to hring a petition under the ( outroverted Elections Act, Man., may 
he shewn by the list of voters for the election as revised by the Re
vising Officer, and identified by him and the Clerk of the Executive 
Council ; and it is not essential that such proof should be supple
mented by proving that the petitioners’ names were also on the list 
furnished to the deputy returning officer, and used at the poll.

| Richelieu Election Case. 21 Can. S.C.K. 1 OH, distinguished; Ite Mac 
donahI Election, H D.L.R. 793, 23 Man. L.R. 542, and He Pntvcw'hcr 
Election, 15 Man. L.R. 444, referred to.]

2. Election h ( g IN'—DO)—Contents—Pctitioninu votkkn - qialifica-
TIONN—CITIZENSHIP—AuE.

The revised list of voters is conclusive as to the right to vote at 
a Manitoba Provincial election subject to the voter taking the oath 
if called upon to do so; consequently an election petition under the 
Controverted Elections Act, Man., will not he set aside oil a prelimin
ary objection that the petitioners were not proved to Is- Itritish sub
jects and twenty-one years of age where their names appeared on such 
revised list ami no other evidence was given on that question.

3. Elections i g IN'—90) -Coxtenth—Canii deposit— Inni fficikncy.
The receipt of the prothoitdary for the deposit of $|,000 accom

panying an election petition under the Manitoba Controverted Elec
tions Act is evidence of its sufficiency (sec. 20» in answer to a pre
liminary objection and throws upon the respondent the onus of shew
ing that the deposit was not made in bills of a chartered bank (sec. 
19).

4. Elections (g IV—00) Contents — Petition for — IIeu clarity of

It is not an objection to an election petition under the ( outro
verted Elections Act, Mail., that the petitioners took the oath before 
the commissioner on making the verifying affidavit with uplifted 
hand without the use of a testament and without its l*eing shewn 
that they had any conscientious scruple against taking an oath upon 
the book.

|Curry v. The King, 15 D.L.R. 347, 4H Can. S.C.R, 532, 22 Can. Cr.
Cas. 191, applied.]

5. Elections i g IV—90)—Contents—Rem la itons — Rn kb —English
PRACTICE.

The Controverted Elections Act. Man., has the effect of repealing 
the rules passed under the former Act and substituting the English 
election petition rules as in force in England on May 20, IS74. until 
new rules shall Ik- promulgated under the Manitoba Act.

Appeal from order of Galt, J., 20 D.L.R. 280.
11. J. Symington, for petitioners, respondents.
.1. J. Andrews, K.('., and F. M. liurbidge, for respondent, 

appellant.
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Richard: J.A.:—1 agree with the learned Judge, whose de
cision is appealed from, and with the judgment of in y brother 
Perdue, and think the appeal should be dismissed. I wish, how
ever, to state my view as to the security question.

Sec. 20, referring to the deposit of money with the prothono- 
tary, as such security, says:—

20. The prothonotary of the Court shall give a receipt for such deposit, 
which shall he evidence of the sufficiency thereof.

The petitioners met the objection to the security by produc
ing such a certificate. Then they—unnecessarily I think—went 
further and called a high official of the chartered bank, with bills 
of which the deposit had been made.

It is claimed by the respondent that the cross-examination of 
this official left it doubtful whether the bills deposited were, in 
truth, the bills of that bank, and that, therefore, by using his 
evidence, the petitioners so discredited the validity of those 
bills that it should be held that they had failed to prove com
pliance with the provision of see. 19, sub-sec. 3, that the deposit 
had been made “in the bills of some chartered bank doing busi
ness in Canada.”

Taking that evidence most strongly against the petitioners, 
I find nothing in it tending to prove that the bills were not his 
bank’s bills as contemplated by the above. The utmost that 
could be argued from it would be that the witness did not con
clusively prove that they were his bank’s bills. It therefore 
seems to me, at the worst, to leave the matter in no worse posi
tion than if he had not been called. The deposit had already 
been proved by production of the prothonotary’s certificate, 
which, by section 20, is made evidence of its sufficiency. That 
fulfilled the onus on the petitioners, and threw on the respon
dents the onus of shewing that the bills were not bills within 
see. 19, sub-see. 3.

The respondent made no attempt to do so, except by cross- 
examining the petitioners’ witness, as above, and, while the 
evidence of that witness may not have proved the validity of 
those bills, it certainly did not disprove it. So that nothing was 
shewn to meet the at least prima facie ease made by producing 
the prothonotary’s certificate.
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Perdue, J.A.

All that happened watt thin. The petitioners sufficiently 
proved their deposit by producing the certificate. Having so 
proved it they called other evidence for the same purpose. If 
this latter evidence merely failed to prove the deposit, that fact 
in no way invalidated the sufficient proof that had previously 
been given.

Perdue, J.A. :—This is an appeal from the order made by 
(lait, J., dismissing the preliminary objections filed by the rc- 
* The petition is filed under the Manitoba Contro
verted Elections Act against the return of a member for the 
electoral division of Lakeside. Thirty-nine preliminary objec
tions were filed, but only six of these were argued on the appeal. 
The first was, briefly, that the status of the s had not
been established. It was objected on the part of the respondent 
that the petitioners had not proved that they were on the list 
furnished to the deputy returning officer and used at the poll. 
See. 10 of the Controverted Elections Act provides that a peti
tion may be presented by any one or more of the following 
persons :—

(g) A person wlm haul a right to vota at the election to which the 
petition relate»; or, (6) A candidate at such election.

The petitioners claim that they were qualified to present the 
petition under (a), as persons who had the right to vote at the 
election in question. In proof of their status as voters the peti
tioners caused to be produced the list of voters for the election

1I
f

i.

in question as revised by the revising officer, who was sworn as 
a witness and identified the list. The clerk of the executive 
council of the province was also called as a witness and he proved 
that the list was the original list, as finally revised, for the elec
toral division of Lakeside, for the election held in July, 1914, 
being the election in question. The printed list bearing the im
print of the king's printer was also produced and proved. The 
clerk of the executive council also proved that he had forwarded 
to the returning officer for Lakeside a copy of the voters’ list for 
that electoral division thoroughly cheeked over and certified and 
being an exact copy of the original. Both in the original list 
and in the printed list the names of the petitioners, with their 
residence and occupation, appeared as persons entitled to vote.

5834
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Thv lint furnished to the deputy returning officer for use at 
the poll was not produced and the respondent argues that it 
was this list which actually conferred the right to vote. He 
relied upon the Richelieu Election Case, 21 Can. S.C.R. 168, as 
authority in his favour. In that ease the status of the petitioner 
as a voter was sought to be proved by the production of a copy 
of the list certified by the revising officer, and this was the only 
proof offered as to his right to vote. It was held that this was 
not sufficient evidence, and that the status, if questioned, should 
be established by the production of the voters’ list actually used 
at the election or a copy thereof certified by the Clerk of the 
Crown in Chancery. The statute under which Rc Richelieu 
Elu tion was decided was the Dominion Elections Act, R S.C. 
1886, eh. 8. By see. 41 of that statute it was enacted that :—

All peranns whose names are registmtl on tin* lists of voters fur poll- 
iny districts in the electoral division, on the «lav of the polling at any 
election for such electoral division, shall In* entitled to vote at any such 
election for such eh*ctoral district and »o other person shall be entitled 
to vote thereat.

It was held under this and other provisions of the same 
statute that no person had an actual right to vote unless his 
name in fact appeared on the list of voters furnished to the 
deputy returning officer for the polling district in which the 
vote was tendered. There is no similar provision in the Mani
toba Election Act. The status of the voter under that Act is 
determined by see. 217, which declares that :—

Every person whose name appears as an «‘lector on the list made as 
bv this Act provided, ami in force at the time of any el«*ction to which this 
Act appli«*s, shall be entitled to vote at sueh election, if at the time of such 
election he is not dis«pialifled, etc.

The fact was established that the names of the petitioners 
were on the list of voters for the electoral division of Lakeside, 
as sueh list had been revised and closed under the provisions of 
the Act. lTnder sees. 128-120 that list became “binding and 
conclusive” and constituted the list of electors for that electoral 
division.

in Re, Macdonald Election, 8 D.L.R. 793, it was held by 
Cameron, J.À., that under the present Dominion Elections Act 
the status of the petitioners and their right to vote were suffi-
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ciently proved by the production of a copy of the original list 
of voters bearing the imprint of the king’s printer. In so hold
ing he followed He Prove ne her, 111 Man. L.R. 444. in which ease 
Bain, J., pointed out that by reason of changes in the statute 
He Hichelieu was no longer applicable. He Macdonald, was 
appealed to this Court and the appeal withdrawn. The ease 
was also appealed to the Supreme Court and the decision of 
Cameron, J.A., was there affirmed.

1 think the objection us to status should be overruled.
A further objection was taken that it had not been proved 

that the petitioners were British subjects and twenty-one years 
of age. These facts were no doubt established to the satisfac
tion of the registration clerk when he entered their names on 
the list of voters and the list is conclusive as to the right to 
vote, subject to taking the oath under sec. 225, if culled upon 
to do so.

The next objection was as to the security furnished. It 
was shewn that $1,000 in the bills of the Northern Crown Bank, 
a chartered bank doing business in < 'ahiada, had been deposited 
with the prothonotary of the Court as security under sec. 19 of 
the Controverted Elections Act. The receipt of the prothono
tary for such deposit was put in. and this, under sec. 20 of the 
Act, was evidence of its sufficiency. An official of the bank gave 
evidence that the bills comprising the deposit, which were pro
duced in Court, were valid bills of the bank and would be re
deemed by the bank on presentation. The objections to the de
posit were devoid of merit and trivial, and should be over ruled.

The next objection is directed against the affidavits of the 
petitioners verifying the petition. The commissioner for taking 
affidavits, before whom the affidavits in question were sworn, 
was d by the respondent and stated that he had admini
stered the oath to each of the deponents in the same way by 
saying, “you swear this affidavit to be true, so help you God,” 
and the deponent then took the oath with uplifted hand. A copy 
of the Bible was not used in administering the oath. It is 
objected that the affidavits were not properly sworn because it 
was not shewn that the deponents had any conscientious scruple 
against taking an oath upon the Bible. The point is settled by
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the decision of the Supreme Court of Canada in Curry v. The 
King, 15 D.L.R. 347, 22 Can. Cr. Cas. 191, 48 Can. S.C.U. 532. 
In that case it was held that a witness who testified to what was 
false was guilty of perjury where, without being asked if he had 
any objection to being sworn in the usual manner, but without 
objecting to the form used, he took the oath by raising his right 
hand instead of kissing the Bible. I would particularly refer 
to the passage cited by Mr. Justice Anglin from the judgment 
of Martin, B., in Miller v. Salomons, 7 Ex. 475, 515, which is as 
follows :—

The doctrine laid down hy the Lord Chancellor ami all the other Judges 
(in Omichuiul v. Marker, 1 Atk. 21) was, that the essence of un oath was 
an appeal to a Supreme Being in whose existence the person taking the 
oath lielieved, and whom lie also believed to he a ccwarder of truth and an 
avenger of falsehood, and that the form of taking an oath was a mere 
outward act not essential to the oath.

In my opinion the objection fails.
It was also objected that there was not evidence that a copy 

of the petition was left with the prothonotary to be sent to the 
returning officer. The evidence of the solicitor and of the pro
thonotary established that the requirements in this respect had 
been complied with.

A further " ‘ was that Rule 10 passed under the for
mer Controverted Elections Act had not been complied with. 
That rule required the publication in the Manitoba Gazette and 
in a newspaper of a notice of the presentation of the petition. 
The validity of this objection wholly depends upon the question 
whether the old rules are still in force. Sec. 96 of the present 
Act expressly repeals the former Controverted F" Act,
R.S.M. 1913, eh. 39. Sec. 89 of the present Act confers on the 
Judges of the Court power to make rules and orders regulating 
the practice and procedure under the Act. See. 90 of the Act 
provides that until rules of Court have been made by the Judges 
of the Court in pursuance of this Act. and in so far as such 
rules do not extend, the principles, practice and rules under 
which election petitions were dealt with in England on May 26, 
1874, shall be observed. The Act therefore clearly provides that 
the Judges may make rules regulating the practice and procedure 
under the Act, and that until such rules shall have been made,

006^
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the English rules shall be observed so far as they are consistent 
with the Act. The clear intention is to repeal the old Act and 
the old rules and to substitute the new Act with the English 
rules, or with the new rules when they shall have been made 
by the .Judges. The argument based on see. .'13 of the Interpre
tation Act. U.8.M. 1913, eh. 100. is not applicable.

1 think the appeal should be dismissed with costs.

MAN.

' |

Be
Lakkhiiik

Pkuvixciai.

Camkron, and Haihiart. .1.1.A., concurred with Pcimn:, .1.A. Cameron, J.A. 
Haiocurt. .1. A.

Ainu ni dinmiss<</.

T0DESC0 v. MAAS. ALTA.
Alhrrta Supmnr Court, llurnii. fScott, St no it, o ml Wolsh. .1.1.

Fclironrif III. 11117».

1. At'TOMOHII.KS (| III It--253) — lx.ll MY TO I'l ULn'IHI A N WII ILK WAITING 
KOK ( AH—KaII.I HK TO l.<H>K—( OMHlllt'TOKY NKl.I.II.KNCK.

A |M»deetrian enwHing a wide itnvt who mL>|m in the roadway al a 
aaft* place l>v*dde the »treet ear track for a street car to pass and then 
walks hack in the direction frnn which he came without looking for 
approaching vehicles is himself guilty of negligence disentitling him 
to recover where, in retracing his steps, lie walked in front of an auto 
mobile proceeding at a moderate rate of speed and was knocked 
down and injured la-f ire the motorist could avoid him.

Ai*i*kal front » judgment of Beck, J.
Frank Ford, K.( and M. M. Charleson, for plaintiff, respon

dent.
(). .1/. Hiijgar, K.C., and (l. C. Dalton, for defendant, appel

lant.

statement

The judgment of the Court was delivered by

Walkh, J.:—The plaintiff was knocked down and run over 
by an automobile owned and driven by the defendant, and as 
damages for the injuries resulting from this accident. Beck, ,1.. 
who tried the ease without a jury, awarded him $1,750. From 
this judgment the defendant appeals. No reasons for judgment 
were given by the learned Judge, a fact due to the serious illness 
from which he suffered during the interval between the con
clusion of the trial and the delivery of judgment and from 
which he was only recovering at the latter date. His judgment 
means, of course, that in his opinion, the defendant was guilty

27—23 n.l .R.



418 Dominion Law Keiiirtx. 123 D.L.R.

ALTA.

8.C

Todkhco

of negligence or rather perhaps that he had not satisfied the 
onus put upon him by sec. 33 of the Motor Vehicle Act of shew
ing that the damage complained of did not arise through his 
negligence or improper conduct and also that in his opinion the 
plaintiff had not contributed to the accident by his own negli
gence.

The accident occurred at or near the intersection of Jasper 
avenue with 3rd street in the city of Edmonton, this being a 
point in the business section and on the principal thoroughfare 
of the city. The chief, if not the only material fact in contro
versy is as to the exact place in this locality where it happened. 
The plaintiff and his two witnesses put it practically at the 
intersection of the westerly side of the street with the avenue, 
while the defendant and his witnesses put it at or a little east 
of the easterly intersection, while all parties agree that it hap
pened on the south side of the avenue between the curb and the 
nearest rail of the street railway system. The principal import
ance attaching to this part of the case is the bearing that it has 
upon the rate of speed at which the defendant's car was moving 
when it hit the plaintiff. When the ear was stopped, the rear 
end of it was on the avenue, practically at the eastern inter
section of the street and the plaintiff was lying under and to
wards the back of it. If the plaintiff’s description of the locus 
is the true one, it follows that the defendant must have been 
running his car at a very high rate of speed at the time of the 
impact, for it must, in that event, have travelled at least the 
width of the street, something over eighty feet, before it was 
brought to a atop, and the defendant says he stopped it as soon 
as lie could after he struck the plaintiff. If, on the contrary, the 
evidence of the defendant and his witnesses in this respect is to 
be believed, the car must then have been running at a very 

rate rate of speed, for it was stopped in less than its own 
length after it struck the plaintiff. In the absence of any ex
press finding as to this by the trial Judge, I have no hesitation 
in saying that the evidence, in my judgment, overwhelmingly 
preponderates in support of the defendant’s version of it. I 
think that the plaintiff was at the time in such a condition that 
he could not speak with certainty as to either time or place,

3
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while the evidence of his two witnesses is so filled with inaccura
cies and improbabilities .that one might be justified in doubting 
whether or not they were even at the spot when the accident 
happened. The evidence of the defendant himself is corrobor
ated by that of at least two independent witnesses, reputable 
citizens of Edmonton, whose word I can see no reason to doubt. 
Apart from this there is not much dispute about the facts. The 
defendant and every witness who speaks on the subject describe 
his speed as being slow. There is no one witness who even sug
gests his rate of speed as being unreasonable except, of course, 
that the plaintiff and his two witnesses by inference suggest it 
by their allegation that the car travelled the width of 3rd Street 
after the impact before it was stopped. The evidence as to the 
sounding of the horn is as usual unsatisfactory and inconclu
sive. But all of the witnesses who speak of it, including the 
plaintiff himself, agree upon this that the plaintiff, who was 
crossing from the south to the north side of Jasper avenue, at 
this point was stopped by a street car travelling east 
on the southerly track, that when standing close to this passing 
car he either turned and walked back or stopped back without 
turning, a distance of between 4 and 8 feet, towards the south 
side of the street from which he had just come, and that in so 
doing he got directly in front of the defendant’s car which 
knocked him down before the defendant had any chance to stop 
it or divert its course so as to avoid him. This act of the plain
tiff in thus stepping back was undoubtedly the act which caused 
the injuries of which lie complains, for if he had not done this 
he would not have been hit. It does not appear from the evid
ence whether or not the plaintiff looked towards the west, from 
which direction traffic on the south side of the avenue comes, 
before stepping back. If he did he must have seen the defend
ant’s ear then practically up to him and his stepping in front 
of it was a negligent act. if he «lid not look he was negligent in 
not doing so. Pedestrians who are making use of that portion 
of a public highway over which wheeled traffic must proceed, 
owe to themselves at least the duty of being careful, and if they 
are remiss in the performance of that duty and harm comes to 
them as a result, they should not be heard to complain. I see

ALTA.

S. C. 

Todesco 

Maas.

Walsh, J.
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Mai"
out earing, darts in front of an approaching ear. The defendant 
who saw the plaintiff leave the sidewalk and stop to let the street
ear pass had every reason to think that he would stand where he 
was until the street ear had passed and would then resume his 
journey across the avenue, and had no reason to think that he 
would step back, as In- did, in the direction from which he had 
just come. It is sufficiently clear from the evidence that there 
was no need for him to do this to avoid injury from the passing 
street ear. for while he was close to he was quite clear of it. 
And being of the opinion that he. by his negligence, brought 
this accident upon himself, I would allow the appeal with costs 
and dismiss the action with costs. This does not involve me in 
any difference of opinion with the learned trial Judge upon the 
facts, for as 1 have pointed out, there is no dispute in the main 
though there may be in small details with respect to the facts 
which are necessary to the determination of this question of con
tributory negligence. I simply reach a conclusion as to the 
rights and liabilities of the parties upon those facts which is 
different from that at which he arrived.

Appeal allowed.

SASK. IMPERIAL ELEVATOR v. HILLMAN.

8.0.
Naskatchnran Supreme Court. Haultain. C.J.. Laniont. Brown and

El wood, ././. March 20. 1015.

1. Kstoppki. (§ INK—701 Co.xnrcT— Lkauixo to iiki.ikk that agent 
AmHXTKU — No AGKXT APPOINTE» — ESTOPPEL FROM MHPVTIXG

Where onv linn so acted as from his conduct to lend another to be
lieve that lie Iihh appointed someone to act as his agent, and knows 
that that other person is alsmt to act on that behalf, then, unless he 
interposes, hi* will, in general, lie estopped from disputing the agency, 
though in fact no agency really existed.

1 Bole v. I.caxk, 33 L.J. Ch. itil, followed.]

Statement Appeal from the judgment of Newlands, J.

J. F. Frame, K.C., for appellant.
J. A. Allan, K.C., for respondent.

Brown, J. Brown, J. This is an appeal from the judgment of my 
brother New*1
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In the spring or early summer of 1913, one ( , being
desirous of going into the hotel business, seems, after some in
vestigation to have decided that the village of Limerick would be 
a suitable place in which to start up. There was already an hotel 
at Limerick called the Marshall House, and owned by one Mar
shall. of Moose Jaw. ('hotcm had in view the possible purchase 
of this hotel from Marshall, and he had also arranged for the 
purchase of certain vacant lots in Limerick from one Rothstein 
with the idea of building an hotel thereon in case he failed to 
deal with Marshall. As Chotem and the defendant were both of 
the Hebrew race, they appear to have become well acquainted, 
Chotem frequently calling at the defendant’s place of business 
and discussing his plans with the defendant. The defendant, 
being in the wholesale liquor business himself, evinced an inter
est in Chotem s venture. It would appear that Chotem feared 
either that he could not secure, or, having secured, could not 
hope to retain, a liquor license, on account of some marriage 
difficulty, and asked the defendant to apply for the liquor license 
m his (the defendant’s) name, stating by way of 
inat he, Chotem. would purchase his liquors from the defendant. 
This the defendant agreed to. On July 21, with the object of 
carrying this arrangement into effect, they went to a solicitor’s 
office and had certain documents prepared, all of which were 
dated as of that date. One of these documents was an agreement 
of sale between Rothstein and Chotem for the purchase of the 
vacant lots in Limerick from Rothstein above referred to. This 
agreement was not executed until July 23, as referred to here
after.

In this agreement Chotem is described as of Limerick—in
dicating an intention on his part to the knowledge of the defen
dant to thereafter live at Limerick. Another of the documents 
was a lease between Chotem and the defendant of these lots, 
covering a term of three years, and calling for a rental of $50 
per month. The third document was a petition in the usual 
form for a liquor license. This petition was executed by the de
fendant. and in it the defendant states that he is applying for a 
license to sell liquors in the building occupied by him on the lots 
in question, the building to be known as “The Saskatchewan
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Hotel." lie further states that lie is the true owner of the busi
ness for which the application is made, and that he is the lessee 
of the premises, in accordance with the requirements in such 
case, the defendant makes oath that the statements made in his 
petition are true. This petition was afterwards tiled with the 
Liquor License Department, the same being received by that 
Department on July 22. The petition came up for the considera
tion of the License ( 'ommissioners in the usual manner at a sub
sequent date. On July 22, Vhotem and the defendant autocd to 
Limerick. Dn their way they called at Moose Jaw in order to 
get Marshall, the owner of the Marshall Hotel, to go with them. 
Having secured Marshall, they reached Limerick on the morning 
of July 23. The defendant says that his sole object in going to 
Limerick on this occasion was to assist Vhotem in the purchase 
of the Marshall Hotel, to give him an idea of what it was worth, 
etc. I'pon arrival an " was made of the Marshall Hotel,
but the defendant was of the opinion that the price asked for 
same was much too high, and so advised Vhotem. The defendant 
states that they then consulted with Mr. Liles, the manager of 
the company (which was the only lumber company
doing business at Limerick at that time), and also with one 
Dickinson, a contractor there, and endeavoured to secure from 
these gentlemen an estimate of what the Marshall Hotel or one 
like it would cost. He states that they were not prepared to give 
an estimate at that time, hut promised to send same by mail to 
Regina. The defendant admits that a few days after this the 
estimate reached him at Regina, and that he handed it over to 
Vhotem, and says that so far as he was concerned he had nothing 
more to do with the matter. The defendant s evidence as to what 
took place at Limerick is in direct con diet with that of a number 
of witnesses, and some of them, apparently, very credible wit
nesses. The trial Judge evidently wholly disbelieved the de
fendant’s evidence in this respect. Vhotem’s version of the 
whole transaction is quite the contrary of the defendant’s; but 
it would appear that the trial Judge, not having much faith in 
the testimony of either Vhotem or the defendant, gave the de
fendant the benefit of the doubt where there was any conflict 
between them. We must therefore look to the evidence of other
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witnvNNvs, whom the* 1 riul Judgt* vvidvntlv brliwvtl, to u.«certain 
what took place at Limerick, and ns these representations arc 
very important to the case, 1 quote from the evidence as 1 find 
it in the Appeal Hook :—

Examination of Thomas 1$. Giles: (j. In any event ' lioteni introduced 
you to Hillman? A. 'I«• Mr. Hillman. \e*. dr. </. When t li lent iniio 
duceil you to Hillman what did lie say ï A. lie said, "This is the gentleman 
that is going to build a hotel here.” (,>. To whom <lid In- refer l: mi \. II 
was introducing me to Mr. Hillman. Q. When he said this was the gentle
man who was going to Iniild a hotel, who was lie talking about, do you 
know? A. He was speaking of Mr. Hillman, giving me an introduction to 
Mr. Ilillman. Q. And lie introduced Mr. Hillman as the gentleman who 
was going t i Iniild an hotel ' A. Build a IioV-I te*. sir. <* Did \ u know 
where that hotel was going to he built? A. Yes. on corner lots belonging 
to Rothsteins. Q. How <lid you know that ? A. Well. Mr. Rothstein was 
going to build there one time. Q. How did you know Mr. Hillman was 
going to Iniild there? A. Mr. Rothstein came over. I think the day before, 
and told me lie had a man from Regina who was going to build it. Q. 
Hillman was introduced as the man who was going to build the hotel ? A. 
Yes. sir. Q. After Chotem introduced Hillman, what did he do? A. The 
contractor was standing there, or came over ab ut that time, and we went 
into Mr. Rotlistein’e store and drew a plan on a paper, just a rough sketch.
Q. What kind of an hotel did you----- ? A. Mr. Hillman said he wanted to
build a two-storey hotel if lie could get enough room* in to e-unplx with the 
License Law. and the contractor, lie drew out the sketch on the paper, and 
they found they could not get enough rooms in a two storey building. 1 j. 
So what did they do then? A. Figured out a three *t m \ building. Q. 
Who was dung all the figuring at that time? A. Mr. Hillman and Mr. 
Dickinson. Q. What was Chotem doing? A. He was just standing around, 
lie was not interested. Q. How long did they figure there? A. Oh. for 
quite a few minutes there. (.). And what conclusion did you ultimately 
arrive at? A. He wanted us to give him a figure on that. Said he could 
not stay in Limerick only a few hours. IJe wanted the contractor and my
self to give him an estimate of what the cost of a building like that would 
he. Q. Like what ? A. The plan they had figured out. the rough sketch 
they had drawn out. And of course we told them we could n it give an 
estimate on the building on that short notice. Q. And what arrangement 
was made? A. The arrangement was made that we were to wire about 
the rough cost of the building, and construction. (,). Wire wh in? A. 
To Mr. Hillman. Q. And did you do so. A. T didn’t, hut the contractor 
told me he did. Q. Before Mr. Hillman left did he come to any arrange
ment with you ns to future business at Limerick ? A. In which way? Q. 
Well, did you get any idea of how this work was going to he managed if 
you went, on with the building? A. Mine was the only lumber yard in 
town at that time. Q. Yes, but now. did you form any idea as to whether 
Mr. Hillman was going to come down and put up this building himself or 
get anybody to do it for him? A. He told me that he could not lie down 
there all the time, that Mr. Chotem would Is- there practically all the time.
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Q. What wiis Mr. ( liutriii going to do? A. lie wiih going to look after tin* 
ImiMing of tin1 hotel. <y I low «li<l you know I luit ? A. dust hy xvlint Mr. 
Ifillman tolil me. Well, will you tell me what Mr. Ilillmnn told you 
about this particular matter? A. Ile un id, "I can’t he down here nil the 
time, hut Mr. Cliotem will In» here practically nil the time.” That wax, 
speaking alsiilt the hnihling of the hotel.

.lolin II._ Dickinson:—
o. How did you In-eoiiie neipiniiited with Mi. Ilillmnn? A. ('hotcm in 

trod need me to Mr. Ilillmnn. t,l. Where? A. On the street at Limerick. 
(,). II iw did lie introduce him ? A. Well, lie took me over to where Mr. 
Hillman was standing, and told Mr. Ilillmnn I was n contractor at l.im 
crick, and told me Mr. Ilillmnn came here with the intention of hnihling a 
hotel, and naked me to talk the matter over with him. (). What did Mr. 
Hillman any to that ? A. Well, lie verified the fact hy staling so himself. 
Q. What did lie sax ? A. lie said. "I intend to build a hotel if I make the 
proper arrangements if it would not cost too much money.” i). Was there 
any site indicated for that, purpose? A. Yes, sir. Q. What was the site? 
A. The site was oil the corner of the main street, I think, and Railway 
avenue. In fact it was right in front of where lie was standing. Q. Did 
you know then the site? A. Yes, lie mentioned it. <y That, is lie mentioned 
he intended building an hotel on Hint site where you were standing? A. 
Yes. (). It was owned at that, time l»y whom ? A. Well. I don't know. I 
don't know who owned it at. that time, hut. Rothstein was understood t. • 
have hism the owner previously, at any rate. (}. That is the property on 
which you afterwards did erect a hnihling? A. Yes. t) What did you do 
after lie said lie intended to put lip an hotel there? What did lie do ahoiit 
making proper arrangements? A. Well, after he told me xvlint he wanted 

lie would like to huild a two-storey hotel if he could get the rooms neces
sary under the License Act to make the hotel satisfactory for a license 
We went to Mr. Rothstein's store, and xve took some wrapping paper olf 
the milliter there and tried to make a rough sketch that would cover his 
ideas of a two storey hnihling, and found it would In* impossible to get 
the number of rooms in that : and after talking axvhile he said. well, lie 
was in a hurry to get away to Regina again, and that perhaps xve had 
lad ter make an estimate on a (liras' storex building, leave I xn i out of eon 
sidération altogether. 1/. Yea? A. We tnlkasl perhaps nlsml half an hour 
alsuit tin* hotel hnihling altogether, ami during his coni'crsntioii there lie 
tohl nii' it was altogether likely lie wouhl ra t Is- hack again, at h'ast not 
very often anyway, during Hu* course of tin* construction of this huild 
ing. i). Aux arrangements niaalc as to the aii|ierintemlence of the Imihl 
ing? A. Yea; Mr. Cliotem xvas standing there ami he turned aroiiml ami 
pointeal l.i Mr. t'hoteni ami tidal him. Mr. Cliotem, wouhl lie his agent at 
Limerick, and lie would transact all business for him. because lie knexv lie 
xvould md have any time to spend up there, and that anything Mr. Chotein 
done would be done to his interest; lie would Is* the inspector of the build 
ing. and none there and live there. 1). He told you that la-fore lie left? A. 
Yes. sir. Q. What arrangements did he have with you as to the estimate? 
A. He wanted me to wire him an estimate as soon as possible; in fact lie 
wanted it that day ; and it was ini|s»ssihle to figure up a building of that
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cost in tin* hIioiV liinv at our disposal. The trade* are not all represented 
there, and I hail to »eild outside to grt an estimate, or fi 
guess them myself, ami I didn't rare to do that, so I arranged to wire him 
the estimate later on. if. Did you do so? A. I did. if. When? A. Well. 
I don't know the exaet date, hut it was within three or four day* of that 
time, anyway.

After It'.ivitig Limerick, the auto party drove to Kxpansc 
and Haw Rothstcin, the owner id’ the lots above referred to. and 
it was on this occasion that the agreement for tin- sale of these 
lots was executed by Rothstcin and Chotem. At that time, Roth 
stein says, the following conversation took place:

if. What talk was there lictwevu you and llillmnii I><• f. ue tin- agrmm,iil 
was signed? X. Il<- said, "You needn't he afraid we are not going to huild 
a hotel. That i* understood. | came in and I made arrangement* with the 
Inmls-rman and contractor to give me figure on it. and they gave a little 
sketch peiiril drawing, that this is what we ligure to huild. if. Hillman 
told you that? X. Yes. if. ||e told you they had made arrangements with 
the Itimhcrmnn and contractor and this was what they were going to huild'' 

A. Ye*, if. On your property?. A. <>n my property. Q, On the lot* 
coven hy the agreement. A. On these lots, ye*.

This evidence is in corroboration of the evidence given by 
Giles and Dickinson above referred to. The defendant, in mak
ing thune representations, evidently wished to leave the impres
sion that he was the real owner of the intended business, so 
that there would be no difficulty in securing n license in his name, 
and Chotem was apparently only too willing to second the defen
dant's scheme in this respect. In a few days after the visit, 
Chotein went back to Limerick, and. presuming to act for the 
defendant, arranged with Dickinson to construct the hotel and 
ordered and secured building material from the plaintiffs. The 
plaintiffs furnished this material under the belief lliat the de
fendant was the person building the hotel, and that Chotem was 
his agent for the purpose of superintending the erection of same, 
and had authority to order front the plaintiffs any material 
necessary to that end. The trial .lodge has made a finding to 
the above effect, and there is ample evidence to support such 
finding. The plaintiffs continued to supply material under this 
belief until August .‘11. when the defendant sent a wire répudiât 
ing all liability in the matter. Certain telegrams, letters and 
documents had been sent to the defendant from time to time, 
some of which he received ami some of which he denied ever
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receiving or knowing anything about. Those that he admitted re
ceiving he stated he handed over to Cliotem as being the only per
son who was interested. Certain telegrams were sent to the plain
tiffs purporting to come from Hillman, and which apparently, at 
least to some extent, influenced the plaintiffs in g the
material. These telegrams were sent by Cliotem, who signed 
the defendant's name to them. Cliotem says he had the defen
dant’s authority to do so, but the defendant denies such auth
ority, and states that he did not know anything about them. The 
defendant states that at no time up to August 30 did he know 
that < hot cm was using his name in the matter at all or that any 
material was being furnished on his (the defendant’s credit). 
It is, however, very clear from the evidence that the defendant 
knew that Cliotem was at Limerick erecting the hotel, and that 
the plaintiffs were furnishing material for the same. The learned 
trial Judge, in his findings of fact, states as follows:

I would liud un a fact that Hillman never intended to Imil.l an hotel at 
Limerick, n >r did lie intend to appoint this Cliotem his agent, hut ] would 
find from the evidence that he acted in such a manner as to lead the plain
tiffs to believe he did intend to build a hotel there and did intend to appoint 
Cliotem his agent, and that on that they supplied the materials.

This finding is in effect—and I think the evidence more than 
justifies it—that although the defendant never had any inten
tion of building an hotel or of appointing Cliotem his agent for 
that purpose, yet he led the plaintiff to believe that he intended 
both. It should also be stated that both Giles and Dickinson went 
bondsmen for the defendant in connection with his liquor license 
application, the bond deed having been signed by them on July 
23, during the defendant’s visit to Limerick.

The result of the evidence, in the light of the findings of 
the learned trial Judge, is briefly as follows :—

The defendant represents that he is the party applying for 
a license for an hotel to be built on these certain Hothstein lots 
in Limerick; he represents that he is the man who is going to 
build the hotel for which he has so applied for a license ; he re
presents that Cliotem will be his agent at Limerick for the pur
pose of erecting same ; lie consults with the plaintiffs as to the 
material to be furnished for this hotel which he so contcm-

2966
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plates building. When making these statements and representa
tions he knows, aeeording to his own evidence, that I'hotcra is 
going to build this hotel, because he states that he knew before 
leaving Regina that Choteni intended building on these lots if 
he (Choteni) failed to secure the Marshall Hotel, lie knows 
that Chotein, within a few days after these representations arc 
made, is proceeding with the erection of this very hotel which lie 
said he was going to build, and for which Chotein was to be his 
agent. He knows that Chotein is getting material from the plain- 
tin's, with whom he consulted as to material, lie, by virtue of 
his representations, put Chotein in a position where Chotein 
could presume to act for the defendant, lie knew, or ought to 
know, that the plaintiffs are probably supplying the material 
on his credit and in the belief that the hotel is being erected for 
him. He takes no steps whatever until August 31 to correct any 
impressions that he may have made.

The plaintiffs, under such circumstances, had a right to infer, 
as they did infer, that the hotel which was being constructed 
was the defendant’s hotel, that Chotein was his agent, and had 
authority to secure the material from the plaintiffs for the pur
pose of its construction. Such inference is, in my opinion, the 
natural, reasonable, and only logical inference to In* drawn. 
The fact that the plaintiffs on August Hi took steps to get the 
defendant’s signature to a written contract which was never 
signed, does not, in my opinion, prejudice their position. On 
the contrary, it rather strengthens it, as it shews that they were 
taking reasonable precautions to protect themselves in the mat
ter. No more, in my opinion, is their position prejudiced be
cause they relied on the forged telegram of August 19 as 
being genuine. That telegram was only one, though an 
important factor, in the whole transaction. The real grievance 
lies in the fact, as found by the trial Judge, that the defendant’s 
actions were such all through as to lead the plaintiffs to believe 
that he was the party doing the business.

The agency which the trial Judge finds is apparently agency 
by estoppel. In this connection Bowen, L.J., in Low \. liouverù, 
11891] 3 Ch. 82. at 106. says:—
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Now, an estoppel. that is to say, tin* language upon which the estoppel 
is founded, must In- precise ami unambiguous. That does not necessarily 
mean that the language must he such that it cannot possibly In* open to 
different count met ions, hut I lint it must In* such as will he reasonably under
stood in a particular sense by the person to whom it is addressed.

Kvv n I so 13 link. ji. 379.
It is not necessary that the representation should he false to 

the knowledge of the party making it. provided that the person 
who makes it so conducts himself that a reasonable man would 
take the representation to he true and believe that it was made 
that hi- should act upon it in the manner in which it was acted 
upon : Freeman v. Cooke, 2 Ex. 654; McKtnzit v. /irilish Linen 
Co., 6 App. (’as. 82. 13 Hals., p. 382.

In Poll v. Lta.sk, 33 L..I. ( h. 155, Lord ('ranworth, at 161, 
says ;—

No one can Intoiiiv the agent of another person except by the will of that 
other person. Mis will may In* manifested in writing or orally, or simply 
by placing another in a situation in which, according to ordinary rules of 
law, or jierlinps it would lie more correct to say. according to the ordinary 
usages of mankind, that other is understood to represent and act for the 
person who has so placed him; but in every case it is only by the will of 
the employer that an agency can In- created.

This proposition, however, is not at variance with the doctrine that 
where one has so acted as from his conduct to lead another to believe that 
he has appointed someone to act as his agent, and knows that that other 
person is alsiut to net on that In-ha If. then, unless he interposes, lie will, 
in general. In* estopped from disputing the agency, though in fact no agency 
really existed.

The pleading» in thin case allege agency on the part of 
Chotein, hut do not allege agency by estoppel. ('ounsel at the 
close of the trial asked to have the pleadings amended in this 
rcHpeet. The trial Judge did not apparently deal with the mat
ter, and, 1 infer, did not consider such amendment necessary. 
If the defendant's liability arises out of the fact that < hotem 
was his agent by estoppel—and 1 am of opinion that such is the 
ease—then agency hv estoppel should be pleaded : Mackenzie v. 
(Iran <f Sons, 17 D.L.R. 769; Hanes v. Wilson, 20 D.L.R. 569.

At the argument before us. counsel for the plaintiffs re
newed the application to amend. 1 am of opinion that such 
amendment should be allowed.

In Boyle v. Crassick, 2 W.L.R. at p. 286. Wet more. J„ in
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giving the judgment of the Full Court of the North-West Terri
tories, says—

There is no doubt that this Court has, by virtue of Rule 507 of the 
Judicature Ordinance, power to make the amendment asked for. and by 
virtue of rule 178 it I» do so if it is necessary for the pur|»o*e of
determining the real questions in controversy between the parties. Now, 
the real question in controversy between the parties here is, as I have 
stated, whether or not the plaint ill's are entitled to recover <• mpensation 
for their services in connection with obtaining a purchaser for these lots. 
In my opinion, therefore, the amendment ought to be allowed, because it 
is questionable whether the plaintitfs were entitled to recover under the 
statement of claim as originally framed. In fact it is conceded that they 
were not entitled to recover under it, and that if entitled to recover at all 
it must be upon an alternative paragraph as set forth in the amendment.*

In the en ne at bar the main question wan that of agency on 
the part of Chotcm, and the defendant’s conduct and rep re
nt were gone into at great length by both sides in en
deavouring to solve that question. The trial «Judge has found 
that the defendant’s conduct and representations did not con
stitute agency in fact, but that they did < agency by
way of estoppel. 1 do not think it can be said that the plain
tiffs’ counsel were at fault under the circumstances of this case 
in pleading as they did. There were good reasons for consider
ing that there was a case of actual agency. 1 am unable to see 
in what way any injustice will Ik* done the defendant by allow
ing the amendment, and, as great injustice would be done the 
plaintiffs by not allowing it. 1 am of opinion that the amendment 
should be * us asked for.

The therefore, should, in my opinion, be dismissed
with costs.

Havltaix, <\J., and Lamo.nt, «I.. concurred with Brown, ,1.

El wood, J„ dissented.

Appeal (lismissed.

I ‘The above quotation il lifers materially from the judgment of Wet more, 
J., in the same case reported in «I Terr. L.R. 232.]
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McDermott v. fraser.
Manitoba King's Bench, Curran, ,/. March 18, 1915.

1. Lahiuxibd ami tenant (§11103—110)—Distress—Skizlkk or HOODS
—Costs—Statvtory compliance.

t'nder the Distress Act, R.S.M., 1913. ch. 55, a party distraining 
is to give a copy of demand and of all costs and charges of the dis
tress to the person whose goods are seized, but failure to comply with 
this statutory provision does not make the distress illegal, although 
it may render irregular the sale of the goods distrained.

| Vaughan v. Building and Loan Assn., (1 Man. L.R. 289, referred 
to.]

2. ni Aim. mortgage (§ IV A—40)—Rights or parties—Right to ms
tress—Arrears.

Where a mortgage of land contains an attornment clause whereby 
the mortgagor heeonies the tenant of the mortgagee at a yearly rent 
equivalent to the annual interest, the mortgagee has a right of dis
tress in like manner as a landlord for interest in arrear. and this 
right may Is- exercised under the Distress Act, R.6.M., 1913. ch. 55, 
see. 6, as against a chattel mortgagee of the goods distrained.

3. Mortgage (| VI B—75)—Enforcement—Dffavlts — Right to dis
tress—(loons OF’ OTHER PERSONS.

Where a land mortgage contains an attornment clause in respect 
of the interest and in addition purports to give the mortgager the 
right to distrain upon any goods upon the mortgaged premises for 
arrears of principal and to recover same by way of rent reserved, a 
mere personal license is created by the latter power as between the 
mortgagor and tie- mortgagee, which does not justify the mortgagee 
distraining goods of persons other than the mortgagor which may lie 
upon the premises.
|Edmonds V. Hamilton Prondmt, IS A.R. (Ont.) 347; Milhr v. 

Imperial Land Co.. II Man. L.R. 247 ; Trust it Loan Co. v. Lairrason, 
10 Van. 8.1 .B. 079, applied.]

4. Chattel mortgage (§111)—25)—A usance of defeasance claire—
Possession in mortgagee.

The right of possession is an incident to the right of property in 
the goods, and. where a chattel mortgage vests the right of property 
in the chattel mortgagee and there is no defeasance clause or other 
stipulation to the contrary, the chattel mortgagee liecomea entitled to 
the possession.

| Nmitli v. Fair, Il A.R. (Ont.) 755. referred to.)
5. Chattel mortgage ( § IV B—45)—Priorities—Creditors.

The expression “creditor" in sec. 5 of the ( hattel Mortgage Act, 
Man., declaring that a mortgage of goods not accompanied by immediate 
delivery and an actual and continued change of possession and not 
registered shall la- void as against “the creditors of the mortgagor 
and as against subsequent purchasers and mortgagees in good faith,” 
means an execution creditor or a judgment creditor, i.e„ one who is 
in a position to assert and exercise a present right to take possession 
of the goods.

| Barron on ( hattel Mortgages, 2nd revised edition, 501, referred
to]

0. Chattel mortgage (§ VI—55)—Enforcement—Right to distress.
Where the land mortgagee having a right to distrain for rent to 

the amount of the interest overdue under the terms of his mortgage.
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include* in hi* distress not only such interest hut an instalment of 
principal money for which he had the authority of a mere personal 
license from the mortgagor, the distress is not thereby vitiated in tulo 
as to a chattel mortgagee; the inclusion of the principal money is 
irregularity only, and will not prevent the distress being upheld for 
the amount of the interest rental.

Action for delivery up of goods and for damages for wrong
ful distress.

(!. A. l'Jal:ins, for plaintiff.
//. F. Maui son, for defendant.

('l’RRAN, J.;—The plaintiff is a mortgagee of the goods and 
chattels mentioned in the statement of claim under a mortgage, 
ex. 2. given by one George Young, dated December 12. 1D14, 
registered in the County Court of Minncdosa at 11.15 a.in., on 
December 14, 1914, securing $1,305.84 with interest at 10 per 
cent, payable on December 12. 1915.

It appears in evidence that the plaintiff held a prior chattel 
mortgage on these goods or some of them from the same party 
which was not renewed as required by the Chattel Mortgage 
Act, and ex. 2 was taken to replace such expired or unrenewed 
chattel mortgage, and to secure tin- same debt with accrued in
terest. The chattel mortgage contains no redemise of the g....Is
to tin* mortgagor.

The defendant is n second mortgagee, under ex. 3. of the 
east half and north west quarter of section 25. 15,
range 18 west of the first principal meridian in the Province of 
Manitoba ; the mortgagor being the same George Young who is 
tin- mortgagor in ex. 2. and the goods and chattels covered by 
the plaintiff’s mortgage were situate on the above land and were 
there distrained by the defendant.

The title to the land is under the old system of registration 
and the defendant’s mortgage purports to In* ' in pursuance 
of the Act respecting Short Forms of Indentures, eh. 181, Tt.S.M. 
1913. It secures $7,503, and is dated December 21. 1913, and 
registered on January, 2. 1914. in the proper registry office in 
that behalf, conditioned for payment as follows :—

$:t00 In become «lue nml payable on December 1. in «-noli of the following 
years. A.D. 1914. 1915. 1919 anti 1917. ami the balance to become due and 
payable on December 1. A.D. 1918. with interest yearly at eight per cent, 
on Decendier 1. in each year on the unpaid principal.
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The first payment of interest became due therefore on December 
1, 1914, at which date an instalment of principal, $300, also fell 
due. Neither of these sums were paid and default as to both 
existed at the date of the seizures complained of. This mort
gage, ex. 3, < d all attornment clause in these words :—

And for the purpose of better securing the punctual payment of the 
interest on the said principal sum the mortgagor doth hereby attorn 
tenant to the mortgagee for the said lands at a yearly rental equivalent 
to the annual interest secured hereby to la* paid yearly on each 1st day 
of December, the legal relation of landlord and tenant lieing hereby con
stituted between the mortgagee and mortgagor.

If also contained the statutory proviso found in the Short 
Forms Act, permitting the mortgagee to distrain for arrears of 
interest ; and in addition the clause following, relating to prin
cipal :—

And further, that if default should be made in payment of any part of 
t|ie said principal at any day or time hereinliefore limited for the payment 
thereof, it shall and may lie lawful for the mortgagee and the mortgagor 
doth hereby grant full power and license to the mortgagee to enter, seize 
and distrain upon any goods upon the said lands or any part thereof and 
by distress warrant to recover by way of rent reserved as in the case of 
a demise of the said lands as much of such principal as shall from time 
to time be or remain in a near or unpaid, together with all costs, charges 
and expenses attending such levy or distress as in the case of distress

This mortgage o no redcmisc clause. The mortgagor
was, strictly speaking, entitled to remain in possession only in 
virtue of the attornment clause although an intention to this 
effect might well be presumed from other provisos in the 
mortgage.

The mortgage is not executed by the mortgagee.
On December 12, 1914, the defendant asked the mortgagor 

for money on account of what was owing upon this mortgage, 
when the mortgagor claimed he could not pay the defendant 
anything. There was then due for principal $300 and for in
terest $570.20. Accordingly on December 12, 1914. the defend
ant issued the distress warrant, ex. 5, and placed it in the hands 
of his bailifl' Borland, therein named, for execution. This war
rant authorizes the levy of the gross sum of $870.20, particular
ized in the warrant as “Itcing $570.20 rent and $300 principal 
by virtue of a certain mortgage dated the 21st day of December,

99

14
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11)13, being one year’ll rent due on December 1. 11)14,” and re
quires the bailiff—
fur tin- |iur|Mwe ufon-Huid to diHtrain within tin* time, in the manner ami 
with the forms prescribed by law all such gioi|* and chattels of the said 
George Young, wheresoever they shall Is* found, as have lieen carried olf the 
premises but nevertheless liable b\ law t • be seized for the rent af >resaid 
(and to) proceed thereupon for the recovery of tin- said rent as the law

The bailiff Burland went out to tlu* farm in question early 
on Monday morning of December 14, 1914, arriving there about 
8 o’clock, when he claims to have made a seizure of all the goods 
and chattels on the farm except the household goods, which lie 
was instructed not to seize, and at the same time, he rays he 
exhibited to the mortgagor George Young his distress warrant 
and handed him a copy of the notice of distress, ex. (i.

No inventory of the goods seized or purported to be seized 
had then been prepared. Burland says the inventory was made 
partly on December 14. and completed on the morning of Decem
ber lf>, when a copy of same was handed to Young, ex. 7. Bur
land remained at the farm from the morning of December 14. 
until 4 or 5 o’clock on the afternoon of December 15, when he 
left the premises, having put a man in possession. The goods 
were advertised to be sold on December 22, 1914. The plaintiff, 
on learning of the alleged seizure, caused the notice, ex. 4. to 
be served on the bailiff on the afternoon of December 14

MAN.

K. B.

McDkhmott

The bailiff admits that lie did not make any demand on 
the tenant for rent or for payment of the $870.20 before making 
the seizure. There was no manual interference with any of the 
chattels purported to be seized, either on the 14th or 15th of 
December, nor were any goods removed off the premises, nor 
were the horses and cattle purported to be seized, rounded up 
and put in a separate place on the premises, nor was any act 
done to ear-mark the property seized. In fact nothing at all 
was done by the bailiff on December 14, beyond declaring that 
everything on the place was seized except the household goods 
and preparing a list of the chattels from knowledge gained by 
walking about the farm. .

The plaintiff on December 21. 1914. issued his statement of 
claim and obtained a replevin order for the goods named in

28 23 n.l .H.
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K. B. December 22. The goods were thereupon handed over to the 

McDermott P^^diff and have ever since been in his possession.
>'■ The plaintiff alleges that the seizure was wholly wrongful

___ and illegal and asks for delivery up of the goods to him and for
eumn,j. damages for wrongful distress. The defendant justifies his 

seizure under the attornment clause in his mortgage and the 
other clauses 1 have referred to permitting a seizure for arrears 
of principal, lie also claims that his seizure was actually made 
and in force before the plaintiff's chattel mortgage was regis
tered.

By sec. 9 of the Chattel Mortgage Act, eh. 17. It.S.M. 1913, 
a mortgage of goods given under the provisions of the Act is 
only operative, except as between the parties, from ami after 
the day and time of registration. For this reason it is con
tended by the parties that it is necessary for me to determine 
the time when tin* seizure was actually made.

The plaintiff contends that no legal seizure was made until 
December If», whereas the defendant contends that such a seiz
ure was made on the morning of December 14. before the plain
tiff's chattel mortgage was registered.

Some of the facts alleged by the bailiff in connection with 
th<‘ alleged seizure arc denied by Young and his wife, witnesses 
for the plaintiff. However, 1 am inclined in the main to accept 
the bailiff's evidence as to what hi- did except ns to the alleged 
service of the notice of distress, ex. (i. I do not believe any such 
notice was served until after the inventory of the goods was 
made and admittedly this was not until the morning of tin- lath.

What are the requisites of a valid distress! The only statu
tory enactment in this Province germane to the subject is the 
Distress Act, eh. 55, It.S.M. 1913, sec. t> of which requires the 
party making a distress to give a copy of demand and of all 
costs and charges of the distress, signed by him to the person 
whose goods are seized. This requirement was not complied 
with. At common law a demand of rent was necessary before 
an entry or ejectment could be maintained for non-payment of 
rent, and the demand should be for the exact rent payable.

There need not be an actual seizure of the property dis-
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trained on, any expression of intention to dint rain lx-ing suffi
cient: Woodfall on Landlord and Tenant, 13th ting. ed. 720; 
Dell on Landlord and Tenant, 322 and 323.

After the goods have been distrained they should lie im
pounded ami an inventory made, a notice in writing should be 
given to the tenant of the fact of the distress having been made 
and the time when the rent and charges must lie paid or the 
goods replevied. A true copy of the inventor* and notice should 
be served upon the tenant personally or left al his home and 
certainly a copy of demand required by section (i of the Dis
tress Act should have been given. tixs. (i and 7 were appar
ently given to meet these requirements, and 1 think they did 
so, except as to notifying the tenant of the charges to be paid. 
However. I think these proceedings are required in the interest 
of the tenant and for his protection: Vaughan v. Building ami 
luma Associai ion, 6 Man. L.K. 2H9 at 291. Are they essentials 
to the validity of the distress? 1 do not think so. Failure to 
comply with them renders the sale of the goods distrained irre
gular. but does not make the distress illegal: Tnn \. Haul, 9 
Kx. 14. It may render the landlord liable to an action undei 
certain circumstances, but for the purpose of the present in
quiry all I have to determine is: was there a legal distress made, 
and when? I think there was, and it was made on the morning 
of December 14, before the plaintiff's chattel mortgage was 
registered.

Now, under the foregoing circumstances, what were the 
rights of the parties? I think beyond any doubt the attornment 
clause in the defendant's mortgage was valid and that the legal 
relation of landlord and tenant was thereby created. The yearly 
rent reserved was a sum equivalent to the annual interest 
secured by the mortgage, a sum considerably less than tin- fair 
rental value of the premises, which was stated by the tenant 
himself to be $3 an acre for the cultivated land, some 240 acres, 
in extent, or about $720 a year, whereas the yearly interest 
amounted to but $000. $f»70.20 became due for interest on
December 1, 1914, and for this sum as rent reserved 1 think 
the defendant had a legal right to distrain upon any goods and 
chattels found on the demised premises, subject to the restric-
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MAN. lions imposed by the Distress Aet: Linstead v. Hamilton Provi-
K.B. de»/ d* Loan Society, 11 Man. L.R. 199.

McDkkmott I'hat ease decided that see. 2 of the then Distress Act, identi- 
r. <al in language with see. 2 of the Act now in force, eh. 46, 

i iiAM-K. R.S.M., has no reference to the right of mortgagees to distrain 
curran. j. fol. wnt under a tenancy validly created but only to the right 

to distrain for interest as such provided for in the ordinary dis
tress clause in the Act respecting Short Forms of Indentures.

If the defendant had contented himself with distraining for 
interest alone, there would be no difficulty in reaching a con
clusion, but he has seen tit to incorporate in his distress so made, 
a claim for principal money, $300, in addition to what lie could 
rightfully call rent and for which as such he had an undoubted 
right to distrain.

The clause in the mortgage which I have referred to and set 
out in full purports to give the defendant the right, as between 
himself and the mortgagor, to enter, seize and distrain upon any 
goods upon the mortgage premises for money in arrear
and by distress warrant to recover by way of rent reserved as 
in the case of a demise of the lands.

Sec. 2 of the Distress Act applies only to interest, and the 
right to distrain for interest given by the statutory distress 
clause under the Short Forms Act has been held to be merely 
a personal license, not justifying the mortgagee in distraining 
any goods other than those of the mortgagor : Trust tV Loan v. 
Lawrason, 10 Can. S.C.R. 679, and same has been held with re
gard to the right to distrain for principal money : Edmonds v. 
Hamilton Provident tf: Loan Society, IN A.R. (Ont.) 347, per 
Osler, J.A. If then the goods distrained were not the goods of 
the mortgagor the distress of same for overdue principal money 
was clearly illegal. Sec. 5 of the Distress Act provides that a 
landlord shall not distrain for rent on goods and chattels, the 
property of any person except the tenant or person who is liable 
for the rent, although the same arc found on the premises ; but 
this restriction shall not apply in favour of any person whose 
title to the goods is derived by way of mortgage, etc. So that a 
distress for rent could lawfully be made on goods, the subject 
of the plaintiff’s chattel mortgage. Could it lawfully be made

6363
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on such goods for principal money also? Clearly not, if the 
goods were not the goods of the mortgagor: Miller v. Imperial 
Loan Co., 11 Man. L.R. 247.

Now, as before remarked, the plaintiff's chattel mortgage 
contains no red mise of the goods or any clause permitting the 
mortgagor to retain possession until default: Barron on Chat
tel Mortgages, 2nd revised edition, p. 88, contains this state
ment of the law, which 1 think applicable to the plaintiff 's chat
tel mortgage :—

The law has generally been conceded to lie that when there is an abso
lute conveyance from mortgagor to mortgagee, then a defeasance on a cer
tain event, then a provision that the mortgagor will forever warrant and 
defend the goods unto the mortgagee, then a declaration that the mort 
gagor doth put the mortgagee in |M»ssession of the'goods by delivery of 
something, that the possession follows the property conveyed, and the mort 
gagee. though no default has been made, is entitled in law to exercise pos
session at any time. ( And again, at p. 80) : The right of possession is an 
incident to the right of property and the right of property l>eing vested 
in the mortgagee by the conveyance, he becomes entitled to the possession 
in the absence of stipulations to the contrary.

Sec also Smith v. Fair, 11 A.R. (Out.) 755, at 7(14.
Upon this state of the law I should have little difficulty in 

deciding that the goods in question were the property of the 
plaintiff and not of the mortgagor Young when the distress was 
made, were it not for the provisions of our ( 'hattcl Mortgage Act. 
Sec. 5 provides that every mortgage of goods which is not accom
panied by immediate delivery and an actual and continued 
change of possession shall be registered, etc., otherwise such 
mortgage shall be absolutely null and void as against the credi
tors of the mortgagor and as against subsequent purchasers or 
mortgagees in good faith, etc. Sec. 9. as before stated, provides 
that a chattel mortgage shall take effect, except as between the 
parties thereto, only from and after the day and time of regis
tration. If the defendant is a “creditor” within the meaning of 
see. 5, his claim sought to be enforced by distress of the goods 
mentioned in the plaintiff’s chattel mortgage made before the 
registration of the chattel mortgage would. I think, give him 
priority over the plaintiff’s rights not then perfected by regis
tration. The interpretation clause in the Act does not help very 
much. It merely states that the expression “creditor” extends
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to and includes any assignee for the general benefit of the credi
tors of the mortgagor. It seems to me, however, that the ex
pression “creditor” means an execution creditor or a judg
ment creditor, one who is in a position to assert and exercise a 
present right to take possession of the goods: Barron, at p. 501,

Should any one, without title or otherwise than in the character of a 
creditor, purchaser or mortgagee, in good failli, take possession of the 
property mortgaged or sold, the mortgagee or bargainee would lie entitled 
to an action of replevin or trespass against any such person.

Now, how could a creditor take possession of the goods ex
cept by process of law, which presupposes a judgment obtained 
am execution sued out, under which alone could the goo,Is be 
seized or attached. In this case the chattel mortgage was regis
tered without delay. The statute has been complied with; It is 
not contended that the mortgage is fraudulent or that the plain
tiff’s claim is not bom fid*. The plaintiff did all he could to 
secure prompt registration, and is he to be deprived of his rights 
merely because the defendant having a bare personal license to 
distrain the mortgagor’s goods seizes the chattel mortgage pro
perty before it was possible for the plaintiff to register his chat
tel mortgage. It seems to me to permit this would be wholly in
equitable. The plaintiff stands to lose all, the defendant, nothing 
except the present realization of his small overdue instalment of 
principal. He has the land to answer his mortgage debt. The 
plaintiff', if he loses his remedy against these goods loses every
thing. The equities of the case, so far as the defendant’s right 
to collect his overdue principal is concerned, arc, I think, wholly 
with the plaintiff, and 1 ought not to be astute to find reasons in 
law to deprive him of the little security that remains to him 
under the circumstances.

1 hold, then, not without some doubt, that the goods named 
in the plaintiff’s chattel mortgage were at the time of the seizure 
under the defendant’s distress the property of the plaintiff and 
not of the mortgagor, and so were not liable to distress for prin
cipal money under the defendant’s mortgage; that the defen
dant’s right of distress is confined to the overdue interest and 
does not extend to the overdue principal.

It makes no difference to the plaintiff that the defendant has
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improperly included in his distress principal money as well as man. 
rent. There was rent due for which the right of distress existed. k. If.
The inclusion of the principal money constituted an irregularity J’,JHMOTT
only and did not vitiate the distress in totu. 1 hold, therefore, 
that the defendant’s distress for the interest qua rent, $570.20, 

is lawful, but that the distress for the $300 of principal money Uimm'
•iot lawful but was wrongful.

The plaintiff’s main contention that the relation of landlord 
and tenant had not validly been created between the mortgagor 
and the * and that therefore the distress was wholly
wrongful, fails.

It appeared from the evidence of the bailiff that the sum of 
$204 was realized from the sale of goods which were not included 
in the plaintiff’s chattel mortgage and were not interfered with 
by the replevin proceedings. After payment of the costs of dis
tress and sale a sum of this money should remain to
the defendant towards paying the overdue principal money.
The defendant does not therefore stand to lose much by having 
his right of distress confined to the collection of interest alone.

The goods will now have to be returned to the defendant to 
be dealt with as the law directs in eases of distress for rent, that 
is, by being again advertised and sold at public auction. If, 
after payment of the rent and costs of sale, there is any surplus, 
it should be paid over to the plaintiff to be applied on his chat
tel mortgage.

This is not a ease, in my opinion, where the plaintiff should 
be penalized in costs. The defendant has not succeeded in all 
his contentions, and taking this fact and all the surrounding 
circumstances into consideration I think the ends of justice will 
best be served by dismissing the plaintiff’s action without costs, 
and I so adjudge.

Upon the plaintiff’s returning the goods intact to the defen
dant, the security given by the plaintiff to the sheriff upon the 
issue of the replevin order will be returned to the plaintiff by 
the sheriff, if no appeal is taken from my judgment. The plain
tiff must lose the expense he has been put to in feeding and 
earing for the live stock since it was replevied to him.

Judgment accordiughf.
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ONT. SEIFERT v. SEIFERT.

S.C. Ontario Supreme Court, Middleton, ./.
1. Domicile i 6 1—4)—< iiam.i: of—Intention—Residence within JUR

ISDICTION OF NEW DOMICILE.
An intention to make an abandonment or change of domicile must 

be proved by satisfactory evidence; domicile may be changed by the 
choice of another domicile evidenced by residence within the terri
torial limits to which the jurisdiction of the new domicile extends.

I Iff Martin. | I!I0U| I*. 211. followed; I'dny v. / "'//-//. L.H. 1 Se. App. 
441 -,111111 tip v. tlaskell, | 1!106] A.V. 50; Winatis v. 1 tty.-dcn., [10041 
A.( '. 287. applied.]

2. Wilis 1 § 11—05)—Holograph—Revocation—change of domicile—
Testator's marriage.

A holograph will executed in the Province of Quebec liecomes re
voked as regards its etfect in Ontario by the testator’s marriage in 
Ontario after changing his domicile to that province.

3. Courts ( § I It—10)—Vhouate—Holograph will executed in Quebec
—Not judicial act, conclusive on Ontario court.

The admission to probate by the Superior Court, Quebec, of a holo
graph will executed in accordance with the laws of that province is 
not a judicial act conclusive upon an Ontario court in determining 
tin- question whether the testator had changed his domicile to Ontario 
after making such will and by his subsequent marriage in Ontario 
revoked the holograph will at least as regards property in Ontario; 
a probate in the Province of Quebec differs from the proof of a will in 
a Surrogate Court in Ontario, the probate in Quclx-c being issued as 
a matter of course upon the filing of a petition and an affidavit 
shewing the due execution of the will.

statement Issues a vising out of a contestation in a Surrogate Court, 
transferred to the Supreme Court of Ontario, were ordered to 
be tried.

//. II. Dewart, K.C., and A. II a y don, for the plaintiff. 
Train’s Lewis, K.C., for the infant defendants.
J. A. Ritchie, for the adult defendants.

Middleton, J. Middleton, J. :—This matter originated in the Surrogate 
Court of the County of Carleton, but has been transferred 
to the Supreme Court of Ontario, and issues have been 
directed to be tried for the purpose of determining: (1) the 
domicile of the deceased Custavus Otto Seifert, at the time of his 
death on the 4th December, 1913; (2) the domicile of the de
ceased at the time of his marriage on the 1st June, 1910; (3) 
whether a certain holograph will, dated the 16th February, 
1909, ought to be admitted to probate ; and (4) whether the de
ceased died intestate, and letters of administration should issue 
to the plaintiff, his widow.
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Undoubtedly the domicile of origin of the deceased was the 0NT- 
city of Quebec. There his parents resided and his youth was s.c. 
spent. The parents of the deceased resided there for many years Seifebt
and until their death. In his early years Otto Seifert took part r.

Si*] IFKHTin his father’s business, and lived with his father. Some 13 or 14 ,
years ago he gave up his interest in his father’s business, and M,ddlPton-J- 
about the same time became interested in a steam-laundry busi
ness which he established and carried on in the city of Quebec.
In 1901, lie also started a steam-laundry business in the city of 
Ottawa, lie continued to carry on both businesses until his 
death. Prior to his marriage, he continuel his home in Quebec, 
although he was necessarily a good deal at Ottawa in connection 
with the important business lie carried on there.

1 do not know that anything would be gained by endeavour
ing to ascertain the proportion of the time Mr. Seifert spent in 
one place or the other prior to that event. Suffice it to say that 
up to a time shortly before the marriage there is nothing from 
which a change of domicile could be inferred.

Un the 1st June, 1910, Mr. Seifert married Miss O'Sullivan.
The marriage took place at the city of Ottawa. Miss O’Sullivan 
had her domicile of origin and residence also at Quebec. She 
was a Roman Catholic; Mr. Seifert was a Methodist; and it was 
intended that upon her marriage she should accept her husband’s 
religious faith.

In the Province of Quebec doubt has been raised as to the 
validity of a marriage of a Homan Catholic? and a Protestant.
The abandonment by a wife of the Catholic faith is not looked 
upon with favour. The community in Quebec is largely Catho
lic. For these reasons, and possibly for other reasons, the wife 
now says that it was stipulated, and was a condition of her .
assent to the marriage, that not only should the ceremony take 
place in Ottawa, but the future home should be there. 1 see no 
reason to discredit this statement; in fact, everything points to 
its accuracy; and, if it is necessary that this statement should 
be corroborated, I think it is sufficiently corroborated by what 
took place.

Prior to the marriage, Mr. Seifert leased a furnished house 
in the city of Ottawa, and added to its furnishings. Miss O’Sul-
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livan came there, and stayed at the house while preparing for 
her marriage, accompanied by Mr. Seifert s sister; Seifert him
self continuing to reside at the hotel where he had stayed while 
in Ottawa. Upon the marriage taking place, Mr. and Mrs. 
Seifert resided in this house. Subsequently another house was 
rented. More lately this house was purchased, and became the 
Seiferts’ home until shortly before his death, when he purchased 
another residence at Britannia, a suburb of Ottawa. Death came 
suddenly and unexpectedly on the 4th December, 1913.

Although Mr. Seifert and his wife spent the summer follow
ing the marriage in the Province of Quebec, their residence 
there was temporary and in the nature of a visit ; and, apart 
from this visit, the matrimonial home has always been in Ottawa, 
in the premises rented and owned by the husband. On several 
occasions, owing to the condition of Mrs. Seifert’s health, she was 
away from this home for several months ; but these absences were 
of the nature of visits merely. Mr. Seifert was also away from 
Ottawa and in Quebec on different occasions in connection with 
the Quebec business ; but from the time of the marriage onward 
there was no difficulty in accepting the view that Ottawa had 
become his home.

This, however, is not the point of difficulty in the case. The 
question of domicile at the date of the marriage is the critical 
and important question.

According to the law of the Province of Quebec, a testator 
may validly make a holograph will. On the 16th February, 
1909, Mr. Seifert, then not having matrimony in view, executed a 
holograph will, by which substantially all his estate is divided 
equally between his surviving brothers and sisters. According 
to the law of Quebec, upon marriage a will is not revoked, but 
where the marriage takes place", as here, without a marriage 
settlement, a community of property is established which secures 
to the surviving spouse a share of the assets of the community. 
If the matrimonial domicile is the Province of Quebec, then Mrs. 
Seifert would be entitled to receive, speaking generally, half of 
her husband’s property. If, on the other hand, the, domicile was 
in the Province of Ontario, then marriage would, by virtue of 
the Ontario law, revoke this will, and the widow and infant
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children would take, to the exclusion of the brothers and sisters. 
The contest is thus between those taking under the holograph 
will on the one side, and the widow and children on the other; 
the widow preferring to allege an intestacy instead of a com
munity.

This holograph will has been admitted to probate by the 
Superior Court of the Province of Quebec, it is admitted by 
all counsel concerned that this judicial act is not conclusive upon 
me, as apparently a probate in the Province of Quebec differs 
widely from the proof of a will before a Surrogate Court in the 
Province of Ontario ; probate issuing there as a matter of course 
upon the filing of a petition and an affidavit shewing the due 
execution of the will.

A good many facts were established in evidence, some point
ing towards a Quebec domicile, some pointing towards a domicile 
at Ottawa, c.g., the lease of the Wavcrly street house imme
diately before the marriage, in Seifert is described as of
the city of Quebec, in the Province of Quebec; the declaration 
filed under the Partnership Act on the 20th November, 1902, in 
which Mr. Seifert is described as of the city of Ottawa, in the 
county of Carleton ; but these appear to me to afford little assist
ance. Of greater value is the affidavit made for the purpose of 
obtaining a marriage license, in which Mr. Seifert not only de
scribes himself as of the city of Ottawa, in the county of Carle- 
ton, but in which he states that he has had since May, 1902, his 
usual place of abode within the city of Ottawa. 1 do not regard 
this as indicating that Seifert was domiciled at Ottawa from 
1902, the time when he established the laundry business there, 
but it appears to me to go far to confirm the statement that in 
1910 he had definitely made up his mind, at a date antecedent to 
the actual marriage, to claim Ottawa as his usual place of abode ; 
and in this respect the statement made by the wife receives very 
substantial confirmation.

In attaching this value to the evidence, I have present to my 
mind the decision of the Supreme ( 'ourt of ( 'annda in Wadsworth 
v. McCord (188(5), 12 Can. S.C.R. 4(5(5. where it was held that 
a description attributing residence in an acte dc muriatic has

0
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ONT. only relation to the residence necessary to permit of a marriage 
s (i lawfully taking place.

Having reached this conclusion upon the facts, it is perhaps 
r. unnecessary that I should say anything with reference to the 

SKIFKBT' views 1 take as to the law relating to change of domicile ; but I 
MidJivton, j. think it better to set forth these views, to shew that the opinion 

1 have expressed has been formed in the light of the decided 
eases, so that if in any respect 1 am in error, and if this error 
has influenced my conclusion, I may be the more readily set 
right.

In the evolution of the English law relating to the acquisition 
of a domicile of choice, the distinction between domicile and 
national allegiance has not always been borne in mind ; and, 
although the English law must now be regarded as well settled, 
occasionally expressions are found indicating a tendency to re
vert to the earlier period in which the factor of national allegi
ance took too prominent a place.

The Scotch case, Vdn\j v. Udny (18(>9), L.R. 1 Sc. App. 441, 
contains still the most authoritative exposition of the law. 
Domicile of choice is the creation of the party. A man may 
change his domicile as often as he pleases, without changing his 
allegiance. To suppose that for a change of domicile there must 
be a change of national allegiance is to confound the political 
and the civil status, and to destroy the distinction between patria 
and domicilium. The domicile can be changed, as put by Lord 
Ilathcrlev (p. 449), “by the choice of another domicile, evi
denced by residence within the territorial limits to which the 
jurisdiction of the new domicile extends. He, in making this 
change, does an act which is more nearly designated by the word 
‘settling’ than by any one word in our language.” Lord West- 
bury states the law in very similar terms (p. 458) : “Domicile of 
choice is a conclusion or inference which the law derives from the 
fact of a man fixing voluntarily his sole or chief residence in a 
particular place, with an intention of continuing to reside there 
for an unlimited time. This is a description of the circumstances 
wdiich create or constitute a domicile, and not a definition of the 
term. There must be a residence freely chosen.”

“Domicile” has been described as equivalent to “home”

A*
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(Phillimore’s International Law, 3rd cd., vol. 4, p. 45). It fol
lows from this that the same principles apply in determining 
whether there has been a change of domicile when the suggested 
change is from one sovereignty to another sovereignty, and 
when the change is from one part to another of the same 
dominion ; but it appears to me that some of the facts relied on in 
some of the cases possess more cogency when applied to a change 
which would ordinarily be accompanied by an abandonment of 
the original allegiance than when the allegiance remains the 
same. This is particularly so where the fact relied upon is the 
exercise of the political right of voting.

All the eases point out the facts that the domicile of origin is 
not to be treated as abandoned upon slight evidence. The onus 
is clearly upon those asking the Court to determine that a new 
domicile has been chosen, to satisfy the Court that there has been 
an actual intention on the part of the individual to abandon his 
domicile of origin. It is not necessary to multiply citations in 
support of this. The cases are well collected in the Supreme 
Court decision already referred to and in the later case of Jones 
v. City of St. John (1899), 30 S.C.R. 122.

Marchioness of lluntly v. (Jaskell, [ 19061 A.(\ f>G, puts this 
point clearly : “The abandonment or change of a domicile is a 
proceeding of a very serious nature, and an intention to make 
such an abandonment must be proved by satisfactory evidence.”

To the same effect is Winans v. Attorney-General, 119041 
A.C. 287.

The view expressed by Lord West bury has been adopted and 
followed by Sir W. M. James in Haldane v. Eckford (1809), 
L.R. 8 Eq. 631, and by Sir John Wickens in Douglas v. Douglas 
(1871), L.R. 12 Eq. 017, and by the Court of Appeal in In re 
Grove (1888), 40 Ch. I). 216.

The latter ease is of value here as establishing the proposition 
that acts, events, and declarations, subsequent to the time at 
which a domicile arises, arc admissible in evidence upon that 
question, when they indicate what the intention was at a given 
time.

Applying the law as laid down in all these cases and in many 
others to which I have referred and carefully read, I have come

ONT.
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Middleton. J.
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ONT. to the conclusion that here the deceased, before his marriage,
8. C. determined to make his home in the Province of Ontario, and

Seifebt
r.

Seifert.

that he elected to change his domicile from Quebec to Ottawa, 
and that in the renting and furnishing of the house in Ottawa he 
had given effect to this intention, so that the new domicile was

Middleton, J. gained animo et facto. Ottawa became his home. There he lived 
with his wife and children. Some evidence was given shewing 
that Mr. Seifert had entered into negotiations looking towards 
the purchase of the family house in Quebec. This, I think, docs 
not displace the intention to remain in Ottawa as his permanent 
home. It may indicate that at the time these inquiries were 
made there was a half-formed intention to abandon the domicile 
of choice he had then acquired ; but, as nothing came of the over
tures then made, there was no abandonment of domicile of choice.

This brings the case precisely within the decision in In re 
Martin, Loustalan v. Loustalan, | 1900] P. 211.

The provision of the stat ute of Ontario by which the marriage 
revoked the will formed part of the matrimonial law, and not of 
the testamentary law, ami operated here to revoke the will ex
ecuted in the Province of Quebec. This will was valid at the 
time it was executed, and, for aught I know, it may yet remain 
valid so far as the Province of Quebec is concerned, for 1 do not 
know whether that Court follows the law of domicile in dealing 
with the administration of the effects of deceased persons; but 
that question will have to be determined by the Courts of Quebec 
according to the Quebec law. The case just referred to is also of 
great value upon the question first discussed.

1 therefore find, upon the issues submitted, that at the time of 
the death of the deceased he was domiciled in the Province of 
Ontario, and that lie became domiciled in Ontario at a time 
prior to the marriage of the 1st June, 1910; that upon the mar
riage the holograph will dated the 16th February, 1909, became 
revoked; and, it not being shewn that any other will was ever 
executed in accordance with the laws of the Province of Ontario, 
the deceased died intestate, and the plaintiff, as his widow, is 
entitled, to letters of administration of the estate of the deceased 
in Ontario.

The costs of all parties may, I think, be paid out of the estate 
of the deceased. Judgment aceordinglg.
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DeWYNTER v. FULTON. ALTA.

Atb'rlii Huprmie I'mirl. Hum fi. CJ„ Hluarl on il Hub. ./•/. B.C.
February 1U, 1015.

I. Sai.k (Sill—57) —Salk of iiihixkhk—Miskkvkkskntatiox am» wab
raxty—Action for iibkacii.

Whore the contract «if sale of an interest in a business is silent as to 
warranty, eviiletiee is ni*vertlielcss admissible to prove representations 
made at the time of entering into the contract and intended a- a war 
runty to have been untrue; an action in «lamages as for broach of war 
unity upon such misrepresentations will lie whether the représenta - 
ti uis were fraudulently made or not.

[Unitnen v. Taylor, [1803] 2 (J.lt. >74. 280. applied. 1

Appeal from Taylor, Dist. Court Judge. statement
Frank Ford, K.C., and /. It. Ilowatt, for plaintiff, appellant.
0. M. Biggar, K.C., for defendant, respondent.

The judgment of the Court was delivered by
Beck, J. :—This is an appeal from the decision of Taylor, Beck-J*

J. D.C.. Edmonton, dismissing the plaintiff’s claim without costs.
The plaintiff’s story is this: The defendant and one A it ken 

were in partnership in the “gent’s furnishing’’ business in 
leasehold premises in Edmonton. There were negotiations be
tween the plaintiff and the defendant having in view that the 
plaintiff should buy the defendant’s interest in the partnership.
The defendant said he was willing to sell to the plaintiff at a 
price representing 100 cents on the dollar of the stock in trade 
and the furniture and fixtures and the outstanding book accounts 
which latter the defendant assured him were all good. The de
fendant was the bookkeeper of the firm and produced to the 
plaintiff a statement as follows :—

Aitkcn & Fulton,
Men’s Furnishers.

A. E. Aitkcn. Namnyo Ave. & Boyle St.,
J. If. Fulton. Kilmonton, March 8th, 1012.

Statement.
stock «in hand, Feb. 29th. 1012. *0.013.14; furn. and fix.. $1.035.10;

Beets, m*., *1.800.72; cash on hand Feb. 29th, 1012. *73.70; bank balance,
*1.02; insurance paid in advance. *05 ; freight in advance. *125: Total,
*14,015.58.

Liabilities; Accounts payable. *1.028.45; bills payable, *2,800.01 ; bank,
*1.155: *5.800.30. Net worth, *8.125.22.

The defendant’s interest in the business being one-half, he 
was entitled on the basis of 100 cents on the dollar to $4.062.01.
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Thu plaintiff had during the negotiations proposed to pay 
$2,000 down and the balanee in about a month. It was agreed 
that if.he paid $4,000 at once the $02.01 would be thrown off and 
the plaintif!' accordingly paid the defendant $4,000 as the full 
consideration for his half interest in the partnership business. 
Some hours after the sale was concluded the plaint iff* asked for 
some writing to shew his interest in the business and thereupon 
the defendant drew up a memorandum which was signed by 
Aitken, the plaintiff and the defendant. It was as follows:— 

Aitkvn & FulUm.
Mr»'* Fimiislivr*.

Na mu xi i A vo. & Hoyle St.,
Kilmontoii, March lUh, 11)12.

Thi* agreement made in triplicate, dated Mardi Utli. 11)12, between 
•I. K. It. DeWynter, purchaser. J. II. Fulton, vendor and A. K. Aitken. as 
party remaining in the husine**.

The |iiiroha*»er agree* to buy anil the vendor agree* to well half interest 
in the men's film idling laid ne*# conducted at 427 Namayo Ave., known a# 
Aitken A Fulton. The vendor agree* to relin<|ui*h half interest in all 
dock, fixture*. l*»ok account*, leases, good will and any asset* and liabili
ties belonging to eaid Aitken â Fulton. The purchaser agree# to assume 
half interest in all stock, fixture*. I**ik accounts, leases, good will and 
any n#*ct# and liabilities l*>l mging to the said Aitken & Fulton.

The consideration of thi* agreement to !*• four thousand dollar*, to I** 
covered by wight draft on Toronto.

It i* further agreed that the force of thi* agreement shall commence 
March 1st. 1012.

It i# further agreed between .f. K. B. DeWynter. .1. 11. Fulton and X. E. 
Aitken that we are each and every one content with the term* and stipula
tion* set forth in this agreement.

A. E. Aitken.
J. H. Fulton.
J. K. R. DkWyntkr.

The plaintiff, although no doubt he might have done no. did 
not make any examination of the lrooka, invoices or accounts on 
which the statement was based, but relied upon its being correct. 
The plaintiff brings this action alleging first a verbal agreement 
into which he entered on the basis of the truth of the statement 
of assets and liabilities furnished to him by the defendant where
by he agreed to pay at the rate of 100 cents on the dollar of the 
net assets and alleging as a second alternative the written agree
ment to buy at $4,000 into which he was induced to enter by the 
fraudulent misrepresentations of the defendant; and he claims 
damages and alternatively an account.
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He sets out the particulars in which he alleges the statement 
was incorrect. They may he summarized as follows:—

Over valuation of fixtures, $|Otl.25; over valuation of stock. .*1 -hi•. lia 
hilitics of the firm omitted, $4.‘HMi7 : acr units stated to have been owing 
to the firm hut found not to he owing. $.‘{Sit.H2; had accounts. $ 1 2<l..1tf»: 
Total, $1.100.00. - Of which jdaintill's claims half. $5011.50.

The learned Judge based his judgment upon the ground that 
the agreement between the plaintiff and the defendant had been 
reduced to writing and that he could not go behind that, lie 
expresses no view upon the credibility of the witnesses though 
one may perhaps surmise that he took an unfavourable view of 
the defendant’s evidence from the fact of his depriving him of 
costs.

The defendant’s story is that the sale was made for $4.1100 
as a lump sum ; that it was not made even upon the basis of the 
statement of assets and liabilities. I have no hesitation in be
lieving the plaintiff’s account of the transaction. 11 is evidence is 
clear and distinct. It is corroborated by A it ken and by one 
Boyd. It accords with all the probabilities.- The defendant’s 
evidence, to my mind, is opposed to the probabilities.

I am quite satisfied of the substantial correctness of the plain 
tiff’s story.

I think the evidence establishes a warranty on the defend
ant’s part (1) that the accounts payable by the firm were as set 
down in the statement furnished by him to the plaintiff; (2) 
that the accounts receivable by the firm were also as therein set 
down ; and that to tin* extent that the plaintiff can shew that 
the former item is less and the latter item greater than is set 
down in the statement lie is entitled to damages as on a breach 
of warranty. As no evidence was taken on the quantum of these 
amounts there must be a reference.

As to the “over-valuation,” as the statement of claim puts it, 
of the fixtures 1 think the plaintiff has not shewn that he is en
titled to anything or to a reference.

The evidence does go to the extent of saying that the price 
was to be 100 cents on the dollar for the fixtures as well as the 
stock in trade, but I doubt very much whether this was the inten
tion of either party. The plaintiff as 1 have said puts it as 
“over-valuation” in his statement of claim and one of the items
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of particulars is *‘cost of repainting signs.” This suggests esti
mated value not cost price, at all events as to smaller articles and 
those subject to depreciation from wear and tear. The item of 
stock in trade is nearly $10,000; that of fixtures less than $2,000. 
The possible distinction in the method of making up of the two 
items—the one from the actual invoices; the other probably by 
estimate or at best from miscellaneous accounts for material sup
plied and work done at different times was not adverted to dur
ing the examination of witnesses. Items totalling the compara
tively small sum of $106.25 might well have been the result of 
mere mistakes in calculation in ascertaining tin; large item of 
$1,935.10.

The. Sales of Goods Ordinance (('.().. 1898, eh. 39, sec. 2. sub
sec. 1 (o)), defines a warranty as follows;—

"Warranty” means an agreement with reference to goods which are 
the subject of a contract of sale, but collateral to the main purpose of such 
contract, the breach of which gives rise to a claim for damages, but not to a 
right, to reject the goods ami treat the contract as repudiated.

Whether a statement made in relation to the subject matter 
of a contract of sale is to be taken to be a condition (which under 
some circumstances sinks to the status of a warranty) or a war
ranty or a mere representation is a question of construction; 
Behn v. Bur ness (1863), 3 1$. & S. 751, said in Ivor & Pearson- 
Gce’s Sale of Goods Act, p. 70. to be the locus clussicus oil the 
subject.

In Ben I gen v. Ttvjlor, \ 1893] 2 Q.B. 274. 280, it is said
When ii contract is entered into between two parties, every represen

tation made at the time of the entering into the contract may or may not 
be intended as a warranty, or (i.e., equivalently) as a promise that the 
representation is true. Where the representation is not contained in the 
written document itself, it is f ir the jury to say whether the real repre
sentation amounted to a warranty.

On the evidence, I think, as I have already said that the re
presentation made by the defendant was, to the extent 1 have 
indicated, a warranty, that is. a promise that the representation 
was true and affords a ground for an action for damages inde
pendently of the question whether the representation was 
fraudulently or carelessly or innocently made.

In this view the question of the contract having been reduced 
to writing is of no consequence. A warranty is a collateral agree-
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ment to the main agreement and there is no rule which excludes ALTA, 
it from being given in evidence. s. c.

In lnv opinion the appeal should be allowed with costs and . .... '' 
judgment should be directed to be entered in the Court below
for the plaintiff for the amount which shall be ascertained on the 
reference together with his costs of the trial and of the reference 
unless a Judge of that Court should otherwise order with regard 
to the costs of the reference.

Appeal allowed.

MICKELSON, SHAPIRO CO. v. MICKELSON DRUG CO. MAN.
Manitoba King's Hindi, (Salt, ./. March 12, 1015. j. |{

1. Ix.ll XCTIOX ($11 —134 )—l.XTKKIM 1X.II XCTlOX — XkcKNSAIIY AI.I.KUA- 
TIOXS—DlShOM TIOX OF.

A plaint ill* necking c.r parti mu interim injunction is liuuml to «lis 
dose on tin- mIViiImx its and material siilunittcd to the court all the 
material facts within his knowledge without either misrepresentation 
or concealment, and failure to do so is in itself a ground for tlis- 
gliving the injunction; the plaintilV may, however, In- given leave to 
apply for another injunction on the merits.

[Mickclnun x. Mirl.i I,son. 15 ( an. Kx. 270, referred to; Filch v. Itoch- 
fortl, 18 L.J. ('ll. 458, applied. |

Motion to continue an interim injunction. Statement
A’. Anderson, K.C., and A’. It. (lay, for plaintiff.
A. E. Hoskin, K.C., for defendant.

Galt, J. :—This is a motion made by the plaintiffs to con- o«n. j. 
tinuc an interim injunction granted by Mr. Justice Prendergast 
on February 19, 1915.

The action is brought for an injunction to restrain the de
fendants from manufacturing, advertising, offering to sell, or 
trading in any preparations under the name of “Mickelson’s 
Kill-Em-Quick Gopher Poison,” etc., and for delivery up or 
destruction of labels and other documents or advertisements 
in the possession or power to the defendants, and for an account 
of profits made by the defendants in selling their preparations, 
and for damages.

The plaintiffs obtained their injunction ex parte, and they 
were therefore bound in their affidavit or affidavits to fully and 
fairly state the ease within their knowledge so that the Court
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MAN. might kvv that, prima fucii, the granting of un injunction would
K. B. lie fair in the asjKrt in which it wuk presented to the Court.

Mit K Kl.SOX, 
Nil AIM RO

There iiiuk! Ik* no concealment or misrepresentation, but all the 
facts must be brought before the Court which are material to 
be brought forward. See Kerr on Injunctions, 5th ed., 551, and

M If KKT.NO N 
l)Bl (1 ( O.

eases cited.
The only affidavit filed by the plaintiff's on their original appli-

O alt, 1. eation was one by Leo Shapiro, in which he says that he has 
carefully read over the allegations contained in the statement of 
claim and that the same are true in substance and in fact. It 
is true that the learned Judge who granted the injunction gave 
leave to the plaintiff's to file and read further material upon the 
return of a motion to continue the injunction, and that much 
further material was subsequently filed. It is only in rare cases 
that a party should be absolved from filing his complete material 
when he resorts to an cs jmrtc application. The danger of swear
ing to a general verification of a statement of claim is well exem
plified in the present ease. The statement of claim contains, 
amongst others, the following allegations:—

.'I. On the ‘2ôth «lay of May. 1000, the said Michel non Company caused 
to In« duly registered in trade mark ri-gister No. .*>0. folio 13708. in the 
I)«‘|uirtment of Agriculture at Ottawa, a specific tra«le mark to In* used 
in commet ion with the sale of tin* said gopher poison, consisting of an 
oval cut in which appeared four g «pliers in the grass, one of which has 
its front paws renting on the In-ail of a cylindrical can bearing the words 
“Miekelson’s kill Km-tjuiek Hop her Poison Trade Mark”

4. On or alunit the month of October, A.D. 1012. the defendant Anton 
Micki-lson. being the sole owner of the assi-ts of Mickidson Chemical Com
pany a ml of Ihr trade mark in question, for valuable consideration, sold 
and transferred to tin- plaintiff company the said business of manufactur
ing ami selling gopher poison, including the said trade mark ami by 
instrument in writing Waring date the 2nd day of October, 1012, 
and duly r«»gister«xl in the said trade mark register No. 56. folio 13708, 
the said defendant Anton 1/iekelson duly assigned the said trade mark to 
the plaintiff company. which is noir the otruer thereof, as well as of the said 
business.

5. The Michel son Chemical Company and the plaintiff as his successor 
have duly complied with all the requirements of the law mspecting trade 
marks, and the said trade mark, and the registration and assignment 
thereof, irerc valid ami subsisting and in full foree and effeet, ami were 
st» at the time of the arts of the defendants hereinafter romplained of.

6. The plaintiff company has the exclusive right to use the said trade 
mark, ami has sinc<* the date of the said assignment exclusively used the
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same in its trade, business, occupation and calling for tin- purpose of dis MAN. 
tingnisliing ami designating gopher poison manufactured and produced b\ _
it, and the saitl gopher poison has acquired a very valuable and extensive _J *
reputation for excelh-nee in the purposes for which it is so manufactured Mickki.non, 
and sold. SiiAlMRO

On the 2.‘ird April. 1914, the plaintiffs brought an action against the * 
defendants in the Exchequer Court of Canada, alleging that on the 25 th Mk kh son 
day of May. I!MI9. the Mickelson ( heinical i oinpany had caused to be duly |)nro Co.
registered in the trade mark register, No, 59, folio I.‘1708, in the Depart -----
ment of Agriculture at Ottawa, a sped lie trade mark to he used in con
nection with the sale of gopher poison, consisting of an oval cut in which 
appear four gophers in the grass, one of which has its front paws resting 
on the head of a cylindrical can bearing the words ‘*.M ickels m's Kill Km 
Quick (jopher l’oison—Trade Mark.”

The plaintiffs further alleged that on March Hi. 1914, the 
defendant company registered in the trade mark register, No. 
79. folio 19498, in the Department of Agriculture at Ottawa, 
in accordance with tin- provisions of the Trade Mark and Design 
Act, a specific trade mark for gopher poison, the alleged trade 
mark being described as follows : “The specific trade mark con
sists of the words ‘ Kill-Em-Quiek, ’ hyphenated as above writ
ten, accompanied by the fae-similc signature of the owner, pre
ferably across the words ‘Kill-Km-Quick.’ The letters may be 
in red as shewn in the drawing of the specific trade mark here
unto annexed, or other coloured ink as may seem preferable.”

In that action the plaintiff's claimed—An injunction re
straining the defendants from the use of the plaintiffs’ trade 
mark or any part thereof, etc. ; and damages for the infringe
ment of the plaintiff's’ trade mark; and an order directing that 
the registration of the trade mark by the defendant company in 
register No. 79 might be expunged.

Judgment was delivered in the said action by Mr. Justice 
Tassels on December 19. 1914. From this judgment it appears 
that the plaintiffs’ application for a trade mark was in part as 
follows :—

The said specific trade mark consists of an oval cut in which appears 
four gophers in the grass, one of which has its front paws resting on the 
head of a cylindrical can.

The application for the plaintiff's’ registration in addition 
to the statement of what the said specific trade mark consists 
of, has tin- following—“A drawing of the said specific trade 
mark is hereunto annexed.” When the drawing is referred to.



454 Dominion Law Reports. 123 D.L.*.

MAN.

K. B.

Mlt'KELSON,
SlIAPIKO

Cv.
Mick Elko.\
Dura Co.

Oalt, J.

tlivre appears to be written on the cylindrical cun in small 
letters the words “Mic kelson’s Kill-Em-(juick Gopher Poison.” 
In reference to this Cassels, J., said :—

If them* words form part of the pluiiitiHV trade mark 1 would grant 
him relief, hut I do not wee how it cun lie held that they form part of the 
trade mark in question. 'I lie statute is specific in requiring a description. 
I he description is »|H*citic in its terms, and d >«•» not claim these words as 
part of the trade mark. According to patent law it is clearly settled that 
in regard to a patent it is the specification which governs, and the draw
ings are merely for the purpose of illustration. . . .

In an application for a trade mark the drawings might disclose more 
than the applicant desires 11 claim as a trade mark, but, in my judgment, 
where the application is described as in the trade mark upon which the 
plaintiff relies, it cannot lie extended hy reason of something appearing on 
the drawing which has not been claimed.

The statement of claim in the present case was issued on 
February 19, 1915, two months after the giving of said judg
ment. Vet the plaintiffs, in par. 3 of their statement of claim, 
above quoted, distinctly assert that their specific trade mark 
as registered, included the words ‘ * Mickvlson’s Kill-Em-Quick 
Gopher Poison—Trade Mark.”

This untrue statement is continued throughout paragraphs 
4, 5 and G (in words which 1 have italicized) and it was a* most 
material misrepresentation.

The case made out by the affidavits on the motion must 
correspond with the allegations in the statement of claim : Sec 
Burton v. Blakemorc, 2 Jur. 10G2.

For the above reason, 1 am of opinion that the defendants 
are entitled to have the interim injunction dissolved. 1 pur
posely say nothing respecting the application in other respects. 
My decision will not preclude the plaintiffs from applying for 
another injunction on the merits : See Fitcli v. Rochford, 18 
L.J. Ch. 458, where Lord Chancellor decides this point during 
the argument. The plaintiffs are at liberty to amend their 
statement of claim as they may be advised. The defendants are 
entitled to their costs of the motion.

Injunction dissolved.
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DANIS V. HUDSON BAY MINES LTD.

Ontario Supreme Court, Appellate Division. Unlock, C.J.Ex., Clutc, Riddell, 
and Sutherland. JJ.

1. Master \m> servant (|IIB 1441 )—Mining Usumftion oi bisk
Volens—Applicability—Master’s breach or statutory duty.

The maxim volenti non fit injuria is not applicable in relief of a 
defendant guilty of a violation of a statutory duty such as is imposed 
bv the Mining Act. R.K.O. 1914 cli. 32.

' [MrClemont v. Kilgour Co. < 1912), 8 D.LR. 148. 27 O.L.R. 305. 
applied.]

2. Master and servant ( §1111—140)—Mining—Explosion—Stati tory
duty of master—Breach—Liability.

A mining company owning and operating a mine is liable in damages 
to a miner employed by the contractor to whom the drilling operation» 
had been let. for personal injury of such miner through an explosion 
on striking a missed hole*which should have been blasted by the pre 
vioifk relay or shift and of which no report was made to him when he 
went on duty, where the company’s system was faulty in not making 
provision as required by the Mining Act for reporting from one relay 
of men to the next that a charged hole had not exploded and in not 
seeing that proper directions were given to have it exploded before 
continuing the drilling as required by the statutory mining rules, sec. 
Hit of the Mining Act (Out.); the duties in that respect are imposed 
upon the company and it is not absolved from responsibility by having 
contracted out to another the operation of the drilling machine.

ftirant v. Acadia Coal Co.. 32 Can. S.C'.R. 427; Britannic, etc.. Co. 
v. Da rid, [1910] A.C. 74: Bailer v. Fife Coal Co.. [1912] AX'. 149 ; 
Vancouver Bower Co. v. Hounsome, 19 D.L.R, 200, 49 Can. S.C.R. 430. 
referred to.]

Appeal by the defendants from the judgment of Kelly, 
J., at the trial, upon the findings of a jury, in favour of the 
plaintiff, in an action for damages for personal injuries sustained 
by the plaintiff while working in the defendants’ mine.

A. W. Rowell, K.C., for the appellants.
A. G. Slaght, for the plaintiff, the respondent.

November 30. ( 'lute, .1, :—The plaintiff on the 20th May,
1013, was engaged in running a drilling machine in the de
fendants’ mine, and was injured by an explosion from a loaded 
hole, which had been fired but had not exploded.

The story of what occurred is given by the plaintiff and 
another witness. It would appear from the evidence that the 
defendants had let a contract to sink a shaft of 100 feet and 
then drift G00 or 700 feet upon a property about a mile and a 
half from their principal mine.

Poisson says that there was an arrangement that lie was to 
have $10 a foot, and if that amounted to less wages than $3.50

ONT.
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Statement
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per day the defendants were to pay him and his men at that rate, 
and when he ran behind the defendants paid the wages accord

Danis

Hudson
Hay

Mines

ingly of him and the one who worked with him. The superin
tendent of the mining company was one Brown, and the captain, 
Macmillan. Brown came and inspected the work once or twice a 
week. There was no special mine captain assigned to this mine. 
It seems to have been worked in connection with the company’s
mine at (’obalt, the inspection and oversight being by officers of 
the defendants. lie states that there was no special captain or 
shift boss at this mine.

Tin- plaintiff states that he got his powder from the defend
ants, brought there by their team, ôn the 19th, after (trilling 
four or five holes, he loaded these holes and those drilled by the 
previous shift, making nine holes loaded by him. The nine holes 
were fired, but there were only eight reports. That was about 3 
o’clock in the afternoon. The plaintiff and his partner did not 
go back to drill further on that day; there was too much smoke; 
it would take a couple of hours before the smoke would come out; 
that would bring it to about 5 o’clock, which was the regular 
quitting time. The night shift was going on at 7 o’clock. Before 
leaving the mine, the plaintiff left a note there stating that a 
hole had missed fire; the note was left by the candlestick which 
the next shift would take, “so that they would see the paper.” 
That was the practice. The plaintiff told the blacksmith and the 
hoist-man that they might mention it also to the next shift.

The next morning, when the plaintiff returned to take his 
shift after the night shift had come off, the hoist man, Poisson, 
and the» blacksmith were all there, but he received no message 
from any of them with reference to the missed hole. The plain
tiff and his helper went down to the face of the drift, looked it 
over, and started to drill. Some work had been done during the 
night. The drill was set up ready to work; there had been three 
holes drilled during the night. There was some muck at the 
bottom of the drift. He examined the face of the drift with a 
candle. lie found a piece of rock (called a “toe”) sticking out 
furtiier than the rest of the drift. They saw no indication of a 
missed hole. When they had drilled in about two feet, an 
explosion took place, and the plaintiff received the injuries com-
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plained of. He states that if he had been warned that there 
was any hole not exploded he would not have drilled. The plain
tiff’s partner was killed. The plaintiff states that no mine cap
tain or shift boss had reported to him anything in connection 
with the fact that there was a missed hole on the work he had 
taken up. He states that when there is a missed hole the prac
tice is to shoot that over again before starting to drill other 
holes. In answer to a juryman, he stated that part of the muck 
had been cleared away, but some muck had fallen down after 
they started to drill. He states further that, supposing the 
night shift had found the missed hole and shot it over again, and 
muck had fallen from that, they would have cleared it back.

The plaintiff’s position would appear to be that, he having 
given notice that there was a charged hole that had missed fire, it 
became the duty of the defendants so to manage their mine under 
the Act that he would be notified if it had not been fired, and in 
that case he would not have commenced drilling on the face of 
the drift where there was still a charged hole.

The following arc the questions submitted to the jury and 
their answers:—

1. Was the injury to the plaintiff the result of negligence or 
was it a mere accident? A. Negligence.

2. If the injury to the plaintiff was the result of negligence, 
was there negligence on the part of the defendants which caused 
or contributed to the injury? A. Yes.

3. If there was such negligence on the part of the defendants, 
state fully and clearly what were the acts or act or omissions or 
omission of the defendants which caused or contributed to the 
injury! A. First, omitting having any system of reporting from 
one shift to another. Second, as the company had no agreement 
with Poisson of being liable for any accident, it was there (sic) 
duty to have the work inspected daily, and reported, on to the 
proper officials.

4. Could the plaintiff, Danis, by the exercise of ordinary or 
reasonable care, have avoided the accident or injury? A. No. 
He took every precaution that could be expected of him.

5. If so, what should he have done or omitted to do to avoid 
the accident or injury?
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U. If on the answers you give to the above questions the 
Court should be of opinion that the plaintiff is entitled to dam
ages, what amount of damages do you assess? A. $6,000.

7. What do you find to be the earnings of a person in the 
plaintiff’s grade of employment for the three years preceding 
this happening? A. $3,375.

The negligence found is in effect that the defendants had no 
system of reporting from one shift to another, and that they 
neglected to have proper inspection, and, under the circum
stances under plaintiff was engaged to do the work, it
was their duty to have the work inspected daily and reported on 
to the proper officials.

The jury having assessed the damages at $0,000, the record 
was amended so as to claim that amount.

The grounds taken in the notice of appeal are: (1) that the 
judgment was against law and evidence; (2) that the findings of 
the jury were perverse and unwarranted by the evidence.

Having carefully read the evidence, 1 think it amply sup
ports the findings of the jury. The mine seems to have been 
run in a very haphazard manner, with very slight, if any, over
sight or direction from the company. It was urged, however, 
that the company were in no way responsible for this, and that 
the plaintiff's remedy, if any, was against Poisson.

The case turns, 1 think, upon the requirements of the Mining 
Act of Ontario. R.S.O. 1014, eh. 32, and of the Workmen’s Com
pensation for Injuries Act, R.S.O. 1014, eh. 146.

|The learned .Judge here referred at length to the Mining 
Act. sec. 164, rule 40. |

Reading this and other sections of the Act, I am of opinion 
that the duty of seeing that the provisions of the Act in its appli
cation to mining arc carried out is imposed upon the mine-owner, 
as well as upon others, and that in this case the defendants are 
responsible for a disregard of their statutory duty in the work
ing of this shaft where the plaintiff was injured.

According to Poisson’s evidence, there was no shift boss or 
captain or superintendent other than Brown, who was superin
tendent at another mine of the defendants. There was no official 
or mine captain or boss there that night or at the time Poisson

6^14
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went off duty the night before the accident, and he said that 
there had been none before that ; that there was no superintend
ent or shift boss or mine captain there for two or three days 
before the accident; he further says that shift bosses did not 
work. In view of the evidence, 1 do not think it important 
whether the plaintiff may be regarded as working under Pois
son or for the company by whom he was paid. It was the com
pany’s duty to see that the requirements of the statute were 
carried out.

The plaint iff, I think, was properly acquitted of negligence. 
The jury declared that he could not, by the exercise of ordinary 
care, have avoided the accident, and that he took every precau
tion that could be expected of him. The evidence warrants this 
finding. The trial Judge took especial care to bring before the 
jury the requirements of the Act. and their findings must lie 
regarded with reference to the charge. There was, 1 think, 
ample evidence to support the findings.

| Reference to fIrani v. Acadia Coal Co. I 11)02 32 Can.
S.C.R. 427 : Vancouver Cairo' Co. v. l/ounsonu i 1!M 11, 4!) Can. 
K.C.R. 430. 1!) D.L.K. 200.|

The maxim volenti non fit injuria is not applicable in relief 
of a defendant guilty of a violation of a statutory duty such as 
is imposed by the Factories Act: McCleniont \. Kile/our Manu
facturing Co. (1012), 27 O.L.R. 305, 8 D.L.R. 148.

Where the defendants employed a contractor to construct a 
bridge in conformity with the provisions of an Act of Parlia
ment, but, before the works were completed, the bridge, from 
some defect in its construction, could not be opened, and the 
plaintiff’s vessel was prevented from navigating the river, it 
was held that the defendants were liable for the damage thereby 
caused to the plaintiff: Hole v. Sittinghournc and Shcrrness 
HAY. Co. (1861), 6 H. & N. 488.

|Reference also to llrilanni< Modlnir Coal Co. v. Daml, 
|1!I10| A.C. 74: Huiler \. Fife Coal Co., 119121 A C. 149.|

In the present case the duty imposed by statute upon the 
mine-owner is clear and positive. There was not only no evi
dence on the part of the defendants that they had discharged 
their duty, but, on the contrary, there was positive evidence
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that they had not; nor did they carry on their business in such 
a manner that the requirements of the statute could lie carried 
out. The meaning of the jury’s finding, having regard to the 
statute, is. that the defendants’ system was faulty in not making 
provision for a system of reporting to cover the danger arising in 
the case where a charged hole had not exploded.

I think the judgment as directed to be entered upon the 
findings of the jury is right, and that this appeal should be dis
missed with costs.

Mulock, C.J.Kx., and Sutherland, J., agreed.

Riddell, J. :—I have read the judgment of my brother Olute 
which is concurred in by my Lord and my brother Sutherland.

I cannot say that I am at all sure that the statute is correctly 
interpreted in that judgment, or the judgment appealed from: 
it seems to place too heavy a burden upon the owners of the 
mine under a statute which is at best doubtful.

Gravely to doubt is to affirm: and I do not feel strongly 
enough against my brethren to dissent formally.

It is to be hoped that the statute may be made clear cither 
by the Supreme Court of Canada or by legislation.

Appeal dismissed with costs.

UNION BANK OF CANADA v. LUMSDEN MILLING CO.
Saskatchewan Supreme Court, llaultain, ('.-I., \nrlaiuls. ha mont, ami 

J/chat/, .hi. Jula 15. 1015.

I. Mortgage (6 II— MO)—Kquitahi.e mortgage Executions—Priorities. 
Am assignment of the proceeds of a mortgage to cover an indebted

ness to a bank in pursuance of a prior agreement by the debtor to 
place a mortgage on liis lands whenever required by the bank, the 
mortgage being executed prior to but not registered after the filing of 
an execution, disentitles the bank, by virtue of the provisions of secs. 
70 and 11H(2) of tin- Land 'lilies Act (Saak.), as amended by sec. 17 
of ch. It! f Acts P.IP2-13, to claim priority by way of equitable mort
gage over the execution creditor.

Appeal from judgment for plaintiff.
7’. J. Main, for appellants.
1). J. Thom, for respondents.

Statement



23 D.L.R.] Union Bank v. Lvmsden Millino Co.

The judgment of the Court whh delivered by
La mont, J. :—The faets upon which the plaintiffs now rely 

are as follows: The defendant Ellison was the registered owner, 
free of encumbrance, of the east half of section 3. Ip. *28. range 
29, XV 3rd. lie was indebted to the plaintiffs and, on duly 27. 
1914, while still indebted to them in the sum of $2,300, he made 
application to the Canada Permanent Mortgage Corp. for a loan 
on said land of $4,000. The application was accepted, and oil 
March 16, he executed a mortgage to the company to secure the 
said loan.

On March ‘23. 1914. Ellison saw the plaintiffs' manager at 
Alsask, and gave him a document which contained the following:

I further agree that I will, whenever the said I'liimi Hank of Canada 
requires me to do so. place mortgage on my lands for the |>ur|*ose of pay
ing off my indebtedness to them.

On April 1 he told the plaintiffs’ manager that he was getting 
a loan through the Canada Permanent Mortgage Corp., and he 
gave to the bank an assignment of the proceeds of the loan.

Oil April 9, the defendants, the Lumsden Milling Co., filed 
in the proper land titles office an execution against Ellison for 
$730.28. On April 20, the mortgage company registered their 
mortgage.

That mortgage contained a clause by which neither the ex
ecution nor the registration of the mortgage should bind the 
mortgagees to advance the mortgage money. The mortgage com
pany have not advanced any money whatever under the said 
mortgage.

On these facts the plaintiffs contended that they had an 
equitable mortgage under the document of March 23, which was 
effective at any rate from the date on which they obtained the 
order for the proceeds of the loan, and that it had priority over 
the defendants’ execution. The action was tried before my 
brother Brown, who held, but with some doubt, that the plain
tiffs had an equitable mortgage and that it took priority over 
the defendants’ execution. From that decision the defendants 
now' appeal.

In the view which I take of the effect of sec. 118, sub-sec. 2, of 
the Land Titles Act, as amended by see. 17 of eh. 16 of 1912-13,
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it is unnecessary to determine whether or not the document of 
March 23 constitutes a good equitable mortgage ; for, assuming 
that it does, the plaintiffs must still fail in their action as 
against the appellants. See. 118, sub-sec. 2, referring to a writ 
of execution, reads as follows :—

(2) Such writ shall bind and form a lien and charge on all the lands 
of the execution debtor situate within the judicial district of the sheriff 
who delivers or transmits such copy as fully and effectually to all intents 
and purposes as though the said lands were charged in writing by the 
execution debtor under his hand and seal from and only from the time of 
the receipt of a certilied copy of the said writ by the registrar for the 
registration district in which such land is situated.

It was admitted by counsel for the plaintiffs that, had Elli
son on April 9 charged his land in writing in favour of the de
fendant company for the amount of its execution and such 
charge had been registered, it would take priority over the plain
tiffs’ equitable mortgage, lie, however, contended that notwith
standing the language of the section the execution remains an 
execution ; and therefore that it could only attach to the interest 
which the debtor had in the land at the time the execution is filed 
in the land titles office, as was held in W'ill.ic v. Jcllctt, 21» Can. 
S.C.lt. 282.

That it remains an execution is true, but it is now an execu
tion with the force and effect given to it by the above statutory 
provision. The language of the section is explicit; it declares 
that the execution, from the time of the delivery of a copy to the 
registrar, shall form a lien and charge on all lands of the execu
tion debtor as fully and effectually to all intents and purposes as 
though the said lands were charged in writing by the execution 
debtor under his hand and seal. The effect of this language, in 
my opinion, is that as regards lands to which an execution can 
attach, the execution creditor has now the same priority and the 
same interest in the lands of the execution debtor as he would 
have if the debtor had charged those lands under his hand and 
seal. If the debtor had so charged them, the execution creditor 
would, under sec. 70 of the Land Titles Act. have obtained 
priority over the equitable mortgage. That section reads as 
follows :—

Instruments registered in respect of or affecting the same land shall 
be entitled to priority the one over the other according to the time of 
registration and not according to the date of execution.
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An execution is an encumbrance. Land Titles Act, sec. 2, 
sub-sec. 7. An encumbrance is an instrument: sub-sec. 11.

The effect of the amendment, therefore, is to give an execu
tion—a copy of which is tiled in the proper office—priority over 
an unregistered < mortgage.

The appeal should be allowed with costs, and the judgment of 
the Court below set aside in so far as it gives the plaintiffs 
priority over the appellants’ execution, and judgment entered 
for the appellants with costs.

Appeal allowed.

GARSIDE v. GRAND TRUNK R CO.
Ontario Saprcnn Court. .1 Irrcditli. C.J.tt.. Mactarcn, Magee, ami 

II oil gins, March 15. 1015.

1. Railways (g 111—55)- Accou nts at chosmnon—Kntliiim- iii iwi i n 
OATHS—( OVI UIHUIOHY N M.LU.l.NCL— EaII.I HO AS III WARN INCH AND

Where the erection of gates at a level highway crossing i< not auth
orized or required by an order of the Hoard of Railway t oiimiissioiiers, 
the lowering of the gates is hut a warning to person* desiring to cross 
the tracks that it is dangerous to do so. and the entry of a person 
upon the portion of the highways between the gates, when the gates 
are down, is not as a matter of law or /nr sc. negligence, disentitling 
him to recover damages for injuries .sustained by him while upon that 
portion of the highway, by reason of the negligence and breach of 
duty of tin1 railway company as to signals and warnings.

Appeal by the defendant company from the judgment of 
Britton, J.

I). L. McCarthy, K.U., for appellant company.
Sir George Gibbons, K.C., and G. X. Gibbons, for plaintiff, 

respondent.

The judgment of the Court was delivered by 
Meredith, C.J.O. :—1This is an appeal by tin1 defendant from 

the judgment, dated the 13th January, 1915, which was directed 
to be entered by Britton, J.. on the findings of the jury, at the 
trial before him, at London, on that and the previous day.

The action is brought to recover damages under the Fatal 
Accidents Act, for the death of Walter Joseph Garsidc, which 
was caused, as the respondent alleges, by the negligence of the 
appellant.
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ONT. The deceased was run down by a yard engine of the appel-
8.V. lant, which was backing across Wellington street, in the city of 

Ci abside London, without having a man stationed upon it to warn per-
r. sons standing on or crossing or about to cross the track of the

(iBAXD .
Tbvxk railway, and without, as the jury found, any bell having been 
l{‘( °‘ rung before it began to cross the street to give warning that it

Meredith. C.J.O. WBS abolit to IllOVC.

Wellington street, which runs north and south, is crossed 
by six tracks of the appellant’s railway, and there arc gates at 
the crossing, which, when let down, extend from the cast end 
of. the sidewalk on the cast side of the street to the west end of 
the sidewalk on the west side. The south gates are situate about 
25 feet south of the south track, and the north gates are 10 or 
L"> feet north of the north track. The gates were down appar
ently because a freight train was moving eastward on the fourth 
track from the south. When the deceased, who was proceed
ing on foot and going north on the cast sidewalk, came to the 
gates, he passed around or under them on that side of the street 
and walked diagonally to the west sidewalk and stood on the 
space between the second and third tracks, a little off the west 
sidewalk and to the west of it, waiting for the freight train to 
go by, when he was struck by the yard engine.

As I have said, the freight train was moving eastward on 
the fourth track, and the yard engine was standing with its rear 
end about on the east line of Wellington street; when the yard 
engine was moving, the deceased, who had not observed that it 
was moving, stepped a little closer to the fourth track, and 
was struck by the yard engine and killed. There was nothing 
on any of the other tracks except some “dead” cars standing 
on one of them.

The findings of the jury, except the one which exonerated 
the deceased from contributory negligence, were not challenged 
by the learned counsel for the appellant; but he contended 
that, when the gates were lowered, the right of the public to use 
the highway between them was suspended, and that the de
ceased in entering on that part of the highway was a trespasser, 
to whom the appellant owed no duty; or that his so entering
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waH, in the circumstances of the ease, aH a matter of law or 0NT- 
per se, negligence disentitling the respondent to recover. s.r.

It was not i»roved that the gates were erected or maintained garmi*

in pursuance of any order or direction of the Board of Railway '*•
('ommissioners for Canada, nor is there any statutory authority Thi nk 
requiring or authorising the erection or maintenance of them, l ( °
and in this respect the case of Wyatt v. (treat Western A*.IV. Co., 
34 L.J.Q.B. 204, referred to by Mr. McCarthy, differs from the 
case at bar.

In that case railway companies were required by sec. 47 of 
the Railway Clauses Consolidation Act ( 18lf>). where the rail
way crosses a turnpike road or a public carriage road on a level, 
to erect and maintain sufficient gates across the road on each 
side of the railway and to employ proper persons to open and 
shut the gates; and by the section it was also provided that 
the gates should be kept constantly closed except during the 
time when horses, cattle, carts or carriages passing along the 
road should require to cross the railway; that the gates should 
be of such dimensions and so constructed as when closed to 
fence in the railway and prevent cattle or horses passing 
along the road from entering upon the railway ; and that the 
persons entrusted with the care of the gates should cause them 
to be closed so soon as such horses, cattle, carts or carriages, 
should have passed through the gates, under a penalty of 40,s. 
for every default therein.

It was held by the Court. Blackburn, J., dissenting, that the 
effect of this legislation was to prohibit members of the public 
to open the gates or to pass across the railway, except where 
the gates were opened by the persons whose duty it was to 
open them, and that the plaintiff was guilty of an illegal 
act by opening the gates and attempting to pass through with his 
horse and carriage, though there was no servant of the railway 
company there to open the gates, and the plaintiff had waited a. 
reasonable time for him to come and open them ; and the view 
of the Court was, also, that the effect of sec. 47 was to make 
the road a highway only when the gates were opened by one of 
the company’s servants.

30—23 D.I..R.
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0WT- It was further argued by counsel for the appellant that sec.
s. v. 27!) of the Railway Act (R.S.C. 1900, ch. 37) has the same effect 

tiAHsiDE ilN 1*,V NC(,t'on under consideration in the Wyatt case; but 1 
am not of that opinion. Section 279* is a prohibitive section,

tiBAND
Think designed to prevent a railway company, in carrying on the oper-
K_Co. ations mentioned in it, from unnecessarily or unreasonably ob- 

Mcrcdith.c.j.o. structing the traffic upon highways which its railway crosses, and 
does not confer upon the company any exclusive light to the use 
of that part of a highway upon which its tracks arc laid dur
ing the time which the section allows for the operations with 
which it deals.

No case was cited which supports the contention of the 
appellant with which I am now dealing, although there arc ex
pressions to be found in the reasons for judgment in the Am
erican cases to which I shall afterwards refer, which appear to 
indicate that, in the view of the Courts, a railway company has 
tin- exclusive right of user of that part of the highway within 
the gates, when if has erected and maintains gates across the 
highway, and the gates arc down.

In my view, that is not the law in this Province, at all events 
where in the case of a Dominion railway it' is not shewn that the 
erection and maintenance of the gates is authorised or required 
by an order or direction of the Board of Railway Commissioners 
for Canada, and the lowering of the gates is but a warning to 
persons desiring to cross the tracks that it is dangerous to do 
so.

I am also of opinion that the other contention of the appel
lant’s counsel is not well-founded. It is, no doubt, supported by 
decisions of the highest Courts of some of the States of the 
neighbouring Republic, and among them the Courts of Massa
chusetts, New York, and Illinois, but it is opposed to the view 
of the highest Courts of other States.

Among the cases which rapport the appellant’s contention

*2711. Whenever any railway crosses any highway at rail level, the 
company shall not, nor shall its ollicers, agents or employees, wilfully 
permit any engine, tcmlcr or ear. or any portion thereof, to stand on 
any part of such highway, for a longer period than live minutes at one 
time, or. in shunting to obstruct publie traffic for a longer period than live 
minutes at one time, or, in the opinion of the Hoard, unnecessarily inter
fere therewith.
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arc Granger v. Boston and Albany B.B. Co., 140 Mass. 270; 
Cleary v. Philadelphia and Binding B.B. Co, 140 Penn. St. 19; 
ami Hatch v. Lake Shore and Michigan Southern B. Co., 150 
X.Y. App. Div. 394; and in Thompson on Negligence, 2nd ed., 
vol. 2, para. 1532. it is said that “the fact that the gates are 
lowered is a plain warning to every traveller approaching the 
crossing that it is unsafe to attempt to cross. If, in disregard 
of this warning, a pedestrian passes the gate in broad day
light. and enters upon the crossing, and, while watching one 
train, is struck by another and killed, his death will Ik* attri
buted to his own recklessness, and it cannot be made the ground 
of recovering damages.”

Among the cases in which a different view was taken are 
Chicago and lVee/crn Indiana B.B. Co. x. Plank, 171 III. 9, in 
which it was held that, although an act of imprudence, it is not 
negligence per sc in every ease, as a matter of law, for a person 
to attempt to cross a railway track in front of an approaching 
train when the crossing gates are down, and Samkiirii v. 
Atlantic ('ity B.B. Co., 81 Atl. Kvpr. K3:J, in which it was held 
by the Court of Errors and Appeals of New Jersey that “it is 
not a sound legal proposition that the mere i ttempt of one on 
foot to cross over a railroad track at a highway crossing when 
the gates are down, in doing which lie is injured, raises a con
clusive presumption that ‘he took all chances of the injury and 
cannot recover.’ That the gates are closed is a circumstance 
to be taken into account in determining whether, under all the 
facts, lie was negligent in not observing the warning conveyed, 
but it does not conclusively convict him of contributory negli
gence” (]i. 834). And the same view was adopted by McLennan, 
P.J.. who dissented from the decision of the Court in Hatch 
v. Lake Shore and Michigan Southern B. Co., supra.

The reasoning of the Courts in the eases which are opposed 
to the appellant’s contention commends itself to me os sound 
and preferable to that which led to the opposite conclusion ; and, 
in my opinion, the fact that the deceased went upon the high
way between the gates when they were lowered was not in 
itself sufficient to disentitle the respondent to recover ; it was

ONT.
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Meredith, O.J.O.



4ti8 Dominion Law Reports. [23 D.L.R.

ONT. not per se negligence, and the learned trial Judge ought not to
K. C. have instructed the jury that as a matter of law the deceased

Garsidf.

It. Co.

was guilty of contributory negligence; the lowering of the gates 
was a warning to tin1 deceased that it was dangerous to cross 
the tracks, but it was a question for the jury to decide whether, 
under all the circumstances, he was guilty of contributory negli-

Meredith, c.j.o. pence. I would tlisiniss the iippojil with costs.
A ppenl dism(sited.

CAN. THOMSON v. WILLSON.

8. C. Niiprcinc Court of Camilla. Sir CharlcH Fitzpatrick. ami lhiricn.
Iitini/toii, huff. .1 iitfliit. ami Uroilcur. .1.1. March 15. 1915.

1. MoitT(iA<ii; (# VI A—70) Kokfcmini hf.—Sckciai. from so as to deferred 
PAYMENTS—Km:i'T ON ACCELERATION VI.AVHB.

A purchase money mortgage* containing a proviso that the mort
gager may retain a certain sum out of the last instalment until he 
receives a conveyance of the interest of an infant who was a party 
to the conveyance with the vendor-mortgagee, does not disentitle the 
mortgagee to hi< remedy of foreclosure upon default, hut the accelera
tion clause will not override the proviso as to tin- deferred sum. ami 
recovery will lie limited exclusive of that amount.

| Uillfton v. Tho hi ho n. 111 U.L.R. 50|l,' 51 O.L.K. 471. varied.)

Statement Appeal from a decision of the Division of the
Supreme Court of Ontario, 19 D.L.R. 500, :$1 O.L.K. 471. affirm
ing the judgment at the trial. 30 D.L.R. 502.

T. llislop, for appellant.
//. E. Choppin, for respondent.

sir Charles Silt ( 'llAKLKH FlTZI'ATRICK, C.J.: Tile judgment should be
P!tz|«trlvk, C.J.

varied by protecting the mortgagor in regard to the deferred
payment of $1,000, the whole in accordance with the note made 
when judgment was delivered. 1 agree with Mr. Justice Anglin.

Davies, J. :—I am to allow this appeal, but only to the ex
tent and for the purpose of varying and reducing the judgment 
appealed from in regard to the one thousand dollars payable 
on the coming of age of the minor; costs of mortgagor to be 
allowed except as they have been increased on grounds on which 
he has failed.

I agree in the opinion of Mr. Justice Anglin.
Idington, J. Idington, J. :—This is a foreclosure suit of a mortgage given 

for part of the purchase money of the land covered by the mort-

9317



Thomson y. \\ iu.son

I IIOMNON

23 D.L.R. |

gagv. It 8W1I18 from thv mortgugv and affidavit verifying the 
statement of defence that in order to make a complete title as 
intended by the parties to the sale ami purchase, it was neces
sary that an interest of a minor should be conveyed when he 
attained the age of twenty-one years or an order be got from the 
Court.

To avoid the expense of such an order the parties hereto 
agreed that the appellant should be indemnified against the con
tingency of failure to procure such infant's convey a net» on his 
attaining his majority. This was provided for in two ways. A 
bond was given appellant that said infant would, on attaining 
his majority, execute the necessary conveyance, and it was fur
ther provided by inserting in the mortgage in question immedi
ately after the proviso fixing the terms of payment of the mort
gage moneys, the following:—

Provided it I ways and it is hereby agreed by ami between the parties 
hereto that notwithstanding the times, dates ami manner herein fixed for 
payment of the principal money hereby secured, the said mortgagor, his 
heirs, executors, administrators, or assigns may retain to his or their use 
the sum of one thousand dollars out of tin* last instalment of two thousand 
live hundred dollars payable on tin- first day of Ovtolier. I9I.Ï. until such 
time as tin* said mortgagee, her heirs, executors and administrators shall 
have perbirmed the terms and conditions of a certain agreement betw«*en 
the parties hereto, which agreement bears date the ."loth day of January, 
1913. entitling her or them t-> the «lue payment «if the sai«l sum of one 
thousand «lollars under such agreement.

Instead of protecting the mortgagor in regard thereto, the 
formal judgment includes the sai«l sum of $1.000 in the sum 
found due upon the said mortgage and fixes as usual the time for 
payment thereof and provides for foreclosure unless such sum 
paid on said date. That date would seem to be about a year and 
three months before said infant, if surviving, would attain his 
majority.

The judgment might by the terms become so oppressive as 
to work a forfeiture of appellant's rights, lie might find it im
possible to raise on the security of such a defective title the 
money needed to redeem, lie could only offer security on that 
to which he had got a title. That security might not enable him 
to raise more thereon than the judgment debt less the $1.000, 
whereas if he could offer the security he had ami tin- chance of

â
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a complete title he might provide, by a mortgage conditional on 
getting the complete title, for the $1,000 also.

In the Court of Appeal upholding the said judgment, re
liance is placed upon the acceleration clause which in an ordin
ary case might he held to so hind a mortgagor that he must 
either pay up in full or he foreclosed if making default in a 
single payment and thus lose the advantage of the terms origin
ally stipulated for unless, as 1 think, the Court could relieve 
him. It habitually did so.

I cannot think that the parties ever intended to deprive by 
virtue of the use of the acceleration clause in that way the 
benefit of the above proviso. And if the respondent mortgagee 
or any one else ever so intended 1 think there are several an
swers thereto. It is not the correct construction of the docu
ment. especially when read in light of the collateral agreements. 
Besides it is not infrequently the case that the consideration for 
the mortgage fails to be advanced and in such cases no matter 
what the terms of the mortgage may read the amount spoken 
of therein is duly cut down to the actual sum advanced. Such 
seems to me the nature of this interest estimated by those con
cerned to be worth a thousand dollars for the purpose of this 
mortgage and to become payable at a date when the infant would 
have attained his majority and as a charge on the land to be 
dependent upon his executing a release or other necessary con
veyance, or said interest being otherwise, in possible contingen
cies, conveyed to the mortgagor or his assigns.

In the meantime for convenience sake the agreed upon price 
of $1,000 is included in the mortgage.

If the mortgagee is determined to foreclose it must, for the 
purpose of this suit meantime, be treated as money not advanced 
and deducted from the main consideration.

Then again, if the general principles upon which ( 'omis of 
equity proceed in foreclosure are involved, and the cases relied 
upon by appellant are reasonably applied, there would be no 
difficulty in the matter. If the mortgagor fails to pay the sum 
found due, less this $1,000, the mortgagee gets the property that 
she conveyed and so ends the matter so far as this mortgage is 
concerned. If. on the other hand, the mortgagor redeems, it
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can be provided in Much ease that it shall stand as security for 
the .$1,000 (till such time as she has had the opportunity con
templated by the parties of procuring the conveyance contracted 
for) with interest in the meantime thereupon.

Then again to do otherwise seems to me to contravene the 
policy or jurisprudence of the Courts of equity relative to tin 
relief to be given against penalties and forfeitures. 1 think it 
is quite possible that the extremely unreasonable contention 
set up by appellant that no proceedings could be had herein till 
said interest was got in. caused the Courts below to overlook 
the need for giving the relief indicated above by modifying the 
judgment accordingly. The authorities relied upon do not 
justify the pretension set up by the appellant. The principle 
some of them proceed upon. I repeat, does justify the appli
cation thereof to this sum of $1,000. If the judgment is amended 
by the deduction of $1,000 from the sum found due, it will be 
necessary to name a new day for payment. That need not be tin 
original length of time given, but say a month after the formal 
judgment issue herein. If the security is ample, or a payment 
made so to reduce the amount as to make it ample, the parties 
would be well advised 1 imagine to fix the new date at a time 
that would enable the conveyance to be got and agree to add a 
term to the judgment anticipating such conveyance and making 
the whole sum as it now stands be payable in such event on 
the new date.

In any event the appeal should be allowed and the judgment 
varied.

The appeal should he allowed with costs but without costs 
to either party of the appeal to the Court of Appeal and the 
original judgment be varied by deducting $1,000 from the 
amount fourni due and also by providing as already suggested 
for the contingency of redemption and the security standing 
to secure the $1.000 and interest thereon to abide the result of 
the title being completed within a reasonable time to be agreed 
upon, or in default thereof, fixed by the registrar, and failing 
that, the discharge or reassignment to appellant of the mortgage.

1 have an impression on the opening of the argument herein 
that all this might have l>ecn easily obtained by an application
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costs of appeal here, because 1 still think by some such reason
able course as 1 suggest the present relief might have been sought 
for and possibly obtained without coming here, if the claim to

Idlngton, J. deprive the respondent of all relief had not been so unreason
ably persisted ill.

Since writing the foregoing a reading of the full text (from 
copy since handed ill) of the statutory meaning to lie given said 
acceleration clause as it stands in the mortgage, confirms the 
impression 1 had relative to the power of the Ontario Courts in 
the premises. An explanation of that by counsel or in the 
judgment appealed from might have saved some labour. 1 still 
prefer that the parties should be left to work out an amendment 
protecting them both in the way indicated above, and in other 
opinions delivered herein, and possibly save needless expense 
rather than forcing them to accept the amendment proposed; 
should they fail, of course, the registrar would have to settle 
the minutes relative to amendment, etc. The $1,000 in question 
forms such an unusual part of the consideration and is subject 
to so many contingencies that it seems to me the usual form of 
judgment in foreclosure is not quite appropriate. That form by 
no means bounds the equitable jurisdiction of the Court.

The appellant is told he can have a sale if he so elect and I 
presume pay for. But what a tangle would ensue unless excep
tional provision made for such an event. And 1 do not know 
whether or not desired and if it is worth while to provide there
for. Leaving it to the parties first to try and frame what would 
suit is for that as well as many other reasons desirable.

In argument here it was quite clear to my mind neither 
counsel had anticipated the view we have taken and hence we 
are without their aid in this regard. The case is not one to call 
for re-argument. It is not desirable to have the whole $1,000 
eaten up in costs.

An„,n.,.

Dvff, J. ;—I agree with Mr. Justice Anglin.

Anglin, J. : The appellant’s contention that his default in 
payment of interest and of certain principal moneys due up m
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his mortgage to the respondent did not entitle the latter to the 
remedy of foreclosure, because, as to $1,000 of the final instal
ment of $2,000 of principal, the mortgagee had agreed that it 
should not be payable until a deed of a supposedly outstanding 
interest in the property in question held by an infant had been 
furnished to the mortgagor, seems to me to be most unreason
able. Hnrrowcs v. Mol Inn, 2 Joues & La T. 521. on which tin- 
appellant relies, was not at all such a case. There the mort
gagor had covenanted that the whole principal should not be 
called in before a certain time, and that time had not arrived. 
In Cameron v. Me Hoe, 3 (Jr. 311, there is. no doubt, a passage 
in the judgment of the Chancellor, at p. 314. quoted in Parla r 
v. Vine grower** Association, 23 (Jr. 179, at 18(1. which lends 
some support to the proposition for which Mr. Hislop cites it. 
that is to say, that when a mortgagee has disabled himself from 
calling in any part of the principal he is not entitled to the relief 
of foreclosure in respect of the balance. But the passage relied 
Upon is merely a dictum, and I cannot regard these cases as 
authorities which require an extension of tin1 rule stated in linr- 
rowes \. Motion. 2 Jones & La T. 521. to a case where part only 
of the principal is postponed, as it is here. Indeed, in Parker*» 
Case, 23 Or. 179, at 182. Blake, V. O., says:—

There i* in* doubt that the right to redeem implies the right to fore
closure ami rice verm), but because these rights are reclproeal it doe* not 
follow that the identical condition* attached to the one right are to lie 
attached to the other. . . . Holding a* I do that all the terms on which 
the alternative right of foreclosing or redeeming may lie exercised, need 
not lie identical, it is not necessary I > consider on what exact conditions 
under this instrument the defendants could redeem. It is only incumbent 
on me to decide whether there has lieeli such default on the part of tile 
defendants, as that, in invitum, they can lie compelled through a foreclosure 
suit to pay any, and if so what portion of the m ney secured by the mort

By the default in payment of interest and of an instalment 
of principal the mortgagor broke the condition on which the 
mortgage was to become void, and at law forfeited all his 
rights in the land, thus entitling the mortgagee to bring fore
closure proceedings to extinguish the equity of redemption which 
the mortgagor still retained. Except as to the $1.000 there was
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no agreement to defer payment or to postpone the right to fore
closure for default. As put by Meredith, C.J.C.P.:—

.So 1ht- ease is a simple one of default in payment of the first instal
ment duo on the mortgage, a default which, at law, forfeited all the mort
gagor’s rights in the land, but in equity left in him a right to redeem. . . .

Nor does foreclosure create any dilliculty or work unjustly against any 
one. If foreclosure takes place, the mortgagee merely gets back that 
which she conveyed ami the mortgagin' loses only that which she has paid 
—the usual case.

The mortgagee by foreclosure will not obtain and cannot 
make title to the outstanding interest which was not vested in 
her mortgagor and was not mortgaged to her. She forecloses 
only on the mortgagor’s equity to redeem that which he con
veyed as security, i.e., the interest which he had in the lands.

Hut 1 am, with respect, unable to accept the view which pre
vailed in the Appellate Division that the acceleration clause in 
the mortgage overrides the special provision by which the pay
ment of the final $1,000 of principal moneys was deferred, or 
that, reading the mortgage us a whole with the incorporated 
agreement, the right to the postponement of the payment of 
that sum was “conditional on there being no default in pay
ment of interest.” In the first place the agreement to postpone 
the payment of the $1,000 is not made subject to any such con
dition. It is on absolute undertaking that the mortgagor may 
retain this part of the principal until delivery to him of a con
veyance of the infant's outstanding interest. Although it will 
usually be implied without express stipulation that postpone
ment of the payment of principal is conditional on punctual 
payment of interest: Seaton v. Tmjford, L.R. 11 Kq. 591; Ed
wards v. Martin, 25 L.J. Ch. 284, the form in which the stipula
tion in the present case is couched, I think, prevents any such 
implication arising as to the $1,000 in question upon default 
either in payment of interest or in payment of instalments of 
principal as they fall due. We cannot ignore the fact evidenced 
by the agreement incorporated in the mortgage that the $1,000, 
of which payment is deferred, was a part of the purchase money 
for which the purchaser-mortgagor has not yet received the con
sideration, and which it was clearly intended should not become 
payable until the infant’s interest in the lands, which it repre-
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scuts, should ho vostvd in him. 1 hiving regard to all thv eireum- 
stanvoH and to the intent of the parties as manifested by the 
terms of the mortgage and agreement it seems reasonably Hear 
that the aeeeleration clause in the mortgage cannot have been 
intended to apply to this $1.000, of which payment was thus 
specially postponed, but only to other portions of the principal 
moneys which might not be overdue when default occurred.

It follows that, without affecting any right of tin* mort
gagor under the provisions of Rule No. 485 of the Ontario Sup
reme Court Rules of 1913, the judgment pronounced in this 
action should lx- modified by excluding from the amount for 
which the mortgagee is given the right of immediate personal 
recovery against the mortgagor the postponed $I.(KMI. While 
redemption can only be awarded oil payment of the whole sum 
secured by the mortgage, which includes the $1.000 deferred, 
the mortgagor is entitled to have this action stayed on payment 
of the sum secured less that $1,000. This can be accomplished 
by inserting in the decree, as par. the following:—

Ami ii|hiii defendant* paying into the said head ulliee I the Canadian 
Hank of ( < mi metre to the joint credit aforesaid, and at the time afire- 
said. the .■mm of $0.2X7.1.». this Court doth order and adjudge that all 
further proceeding* in this neti n. except an application for payment of 
said moneys over hi the plaintill', lie stayed ;

by inserting in clause 3 after the word “payment” the words, 
either under paragraph 2 or under paragraph 2n hereof, 

and by substituting in clause 4 for the figures “$7,080.90” tin- 
figures $0,080.90”'—all this, of course, as of the date of tin- 
judgment as originally pronounced. In view of the delay occa
sioned by the appeals to the Appellate Division and to this 
Court the figures and dates in that judgment will require to In- 
altered. That can be done by the registrar in settling the min
utes of judgment.

The appellant having succeeded, though only on a minor 
point, should have his costs in this Court, except in so far as 
they have been increased by his having taken grounds on which 
he has failed.

Brookvr, J. :—I concur with Mr. Justice Anglin.
.1 />/>#«/ allowed with costs.
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CHRISTIE v. LONDON ELECTRIC CO.
thitario Supreme Court. Appellate IHrision, Meredith. <'.•/.O.. Maelareu, 

Magee, am! Hudgins, JJ.A. March 15, 1915.

1. ManTKR AMI NfKVAXT I# II A4 li7 )—1)1 TY AS TO NAFFTY — PFVAYFI)
I'OI.I-: I N.l l BY TO I.IXFMAN—LlAltll.lTY OF MAS I Ht.

I In- decayed mmlition of a pule, undiHcuveml because of the master's 
negligent inspection, will render the master liable for the death of a 
lineman caused by his jumping from the pole as it appeared to he 
about to fall.

2. Mam i:k ami suivant t § 11 ( 1—1R5) — lx.n'by to i.ixfxian—( i.imiuxu

Mill. DlsltFllAIIII OF CHACTK F—t OXTItllll Ti.ltY XFlil.H.FM'F,

I lie disregard by a lineman of a practice, not a rule, in not ascend
ing an old pole before it was lashed to the new pole is not in itself contri
butory negligence to warrant a withdrawal of the case front the jury. 

| Itaudall v. Mirarn «(• Super, 54 Can. N.C.R. U98, applied. |

Appeal from Ihv judgment of Britton, J.
It. L. McCarthy, K.C., stud U". H. Meredith, for appellant.
Sir (norm (Hhhuns, K.('., and (1. S. (iihhons, for plaintiff, 

respondent.

The judgment of the Court was delivered by 
Mkrkdith, C.J.O. : This is an appeal by the defendant from 

the judgment, dated the 22nd January, 1915, which was 
directed to be entered by Britton, J., on the findings of the jury, 
at the trial before him at London on the 14th day of that month.

The action is brought under the Fatal Accidents Act, to re
cover damages for the death of John Christie, which, it is 
alleged, was caused by the negligence of the appellant.

The main facts are not in controversy, and are as follows. 
The deceased was an experienced lineman, and had been em
ployed by the appellant for several years. On the 28th July, 
1914, the day upon which he met his death, he and three fellow- 
employees were working under the superintendence of John 
McKeown, their foreman. The appellant had decided to remove 
some of its poles on Dundas street, in the city of London, and 
some time before had erected new poles, which were intended 
to replace the poles that were to be removed, and these new poles 
were erected close to the old ones. The poles were fourteen or 
fifteen inches in diameter at the butt, and the distance from the 
centre of the new pole to the centre of the one which was to 
be removed was about two and a half feet. The poles were 
not straight, but bent out near their tops, so that the distance
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between them at the top was between four and five feet. The
wires and cross-arms had not been removed from the old poles, s.c. 
and it was for the purpose of removing them that the deceased (
and his fellow-employees were there. The deceased ascended 
one of the poles which were to be removed, and, before com
mencing to cut the wires that were attached to it, noticed ( °-
that it was shaky, and called out to one of the men. Morris by Meredith. c.j.o.

name, who was on the ground, that he did not think the pole was
safe, ami at the same time, to shew that it was shaky, gave the
pole “a little teeter, a shake.” Morris called back to him not
to cut the wires until he (Morris) had called the foreman. The
pole commenced to move as if to fall towards the street, when the
deceased jumped for the new pole, but failed to catch it with
his hands, his spurs caught it; and lie fell to the
ground and was instantly killed. The foreman. McKeown, was
at the time upon the ground about one and twenty
feet away from the pole.

Upon an examination of the pole after the accident, it was 
fourni that it was badly decayed at the butt, close to the ground, 
and there was a hole in it on the side towards the street into 
which a man’s hand could be put. This condition of the pole 
was not observable at' the time of the accident, on account of 
the earth that had been left over after the erection of the new 
pole having been heaped up at the butt of the old pole to the 
height of about a foot and left there, concealing the hole.

There was nothing, as far as the evidence shewed, to indi
cate that the pole which the deceased had climbed was decayed, 
or that it was not safe to climb it, except in so far, if at all, 
as the fact that it was about to be replaced by a new pole was 
evidence of it.

The witness Morris testified that, owing to the distance be
tween the two poles at the top, it would have been, if not im
practicable, at least difficult, for the deceased, if he lunl gone 
up the new pole, from his position on it to have removed the 
cross-arm. Morris also gave evidence which, it was argued, 
shewed that it was improper for the deceased to climb the old 
pole, or, if he went up it, to have done so before the two poles 
had been lashed together.

6341
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If the course taken by the deceased was an improper one, it 
is somewhat singular that he was not prevented from taking it 
by the foreman McKeown, who had the oversight of the de
ceased and the men who were working with him, and was only 
a short e away from the pole which was climbed by the
deceased. It was also in evidence that there were no ropes for 
lashing the poles together provided for the work the deceased 
and his fellow-workmen were doing.

The jury, in answer to questions, found:—
(1) That the appellant was guilty of negligence which caused 

the death of Christie.
(2) That the person who was guilty of negligence was the 

appellant’s pole inspector.
(3) That his negligence was “in reporting pole to be in a 

fair condition, when from the evidence produced it was shewn 
pole was rotten and had been for some time, and quite unsafe 
for a man to work on.”

(4) That the deceased could not, by the exercise of reason
able care, have ax * * " the accident.

And upon these findings the trial Judge directed that judg
ment should be entered for the respondent for the sum at which 
the jury assessed the damages.

There was, 1 think, evidence to warrant the conclusion that 
the pole which the deceased climbed had been inspected by some 
one appointed by the appellant to make the inspection, and 
that he xvas negligent in making the inspection and reporting 
that the pole was in fair condition, when even a superficial ex
amination would have shewn that it was not in any such con
dition, but, as the jury found, was rotten and quite unsafe for a 
man to xvork on, and the jury’s view evidently was that, if the 
inspector had done his duty and the appellant its duty, there 
should have been something put upon the pole to indicate that 
it was unsafe to climb upon it, or that the deceased should 
have been xvarned of the true condition of the pole and of the 
danger he would incur if he climbed on it, and that, instead of 
doing this, the dangerous condition of the pole was concealed 
from the deceased by the earth xvhieli had been heaped up at the 
butt of it by the servants of the appellant.

C-D

5
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That the* deceased came to his death while in the perform- 0NT
a nee of u duty which he was called upon to perform, and that, s. v.
apart from the question of contributory negligence, his death ( ,7^,,, 
was occasioned by the condition of the pole is, 1 think, beyond

LoXIHfX
question. Electric

The question as to the deceased having elimbed the old pole to* 
and having done so without seeing that it had been lashed to the Mwdith, oj.o. 
new pole, and as to the giving way of the old pole having been 
caused by tin* deceased shaking it. were questions bearing on the 
issue- as to contributory negligence, and the jury has acquitted 
the deceased of that.

There were circumstances that probably weighed with the 
jury in reaching that conclusion, and among them tin* following: 
the improbability of the deceased, who, as 1 have mentioned, 
was an experienced lineman, risking life or limb if he thought 
there was danger to be apprehended from climbing the old pole: 
the fact that the dangerous condition of the old pole was con
cealed, and that it was classed as a fair pole; the fact that it was 
impracticable, or at all events difficult, for him to have removed 
the cross-arm if he had climbed the new pole; the fact that there 
were no ropes or wires provided for lashing the two poles to
gether; and the fact that the foreman was upon the ground 
superintending the work ami made no objection to the deceased 
climbing the old pole; and it is. in my opinion, impossible to 
say that the finding that the deceased was not guilty of contri
butory negligence was one that twelve reasonable men might 
not have made.

The principle of the decision of the Supreme Court of Canada 
in Iiandall v. Ahcarn tb Soper Limited (1004), 34 S.C.lt. 608, 
is, I think, applicable. In that case the plaintiff, who was an 
employee of the Ottawa Electric Light Company, was engaged 
for his employers in placing a transformer upon a telegraph 
pole, to which the defendants had attached wires for carry
ing power from the electric light lines to buildings which the 
defendants desired to illuminate, when his hands touched the 
ends of a tic wire, which was not insulated, by which he re
ceived a shock, and, falling to the ground, was seriously injured.
A rule of the electric light company directed every employee
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whose work was near apparatus carrying dangerous currents 
to wear rubber gloves, which would be furnished on applica
tion, and the plaintiff was not wearing such gloves when he 
was hurt, and it was held that the mere fact of the absence of 
gloves was not such negligence on the plaintiff’s part as would 
warrant the case being withdrawn from the jury.

Putting the appellant’s case on the highest ground that it 
can be put, the deceased was chargeable only with disregarding, 
not a rule of his employer, but a practice, in not seeing that the 
two poles were lashed together before he climbed the old pole ; 
and, if the disregard of the rule as to wearing rubber gloves did 
not warrant the case being withdrawn from the jury in the 
liandall case, I do. not see how the mere fact of the disregard 
by the deceased of the practice as to lashing the poles together 
would have warranted my brother Britton’s withdrawing this 
case from the jury.

There is more difficulty as to whether the findings of the 
jury were sufficient to entitle the respondent to have judgment 
entered for her; but. after much consideration, I have come 
to the conclusion that they were, if the findings of the jury arc 
to be taken to mean what 1 have said 1 think they do mean ; 
and this is a case in if the findings are insufficient, the
Court ought to exercise the power it possesses and find the facts 
to supply what the jury has omitted to find, if the evidence war
rants such a finding. If the answers of the jury to the first 
three questions and the finding as to contributory negligence 
stand, there is no difficulty in reaching the conclusion that, if 
there had been a proper inspection, the true condition of the 
old pole would have been discovered, and there would have 
followed from the discovery a duty on the appellant’s part to 
give warning to the deceased of the condition of the old pole; 
but. instead of that being done, it was classed as a fair pole ; 
and what would have disclosed to the deceased that it was not 
such a pole was concealed from him by the act of the appel
lant in covering with earth the hole at the butt of the pole.

It appears to me that the appellant is on the horns of a 
dilemma. If there was no inspection, it was guilty of negli
gence because, having regard to the age of the old pole and the

2
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other circumstances in evidence, it was the duty of the appellant 
to have inspected it, and there was a failure to perform that 
duty, the result of which was that the deceased was led to be
lieve that it was safe to climb it ; and his death was, therefore, 
occasioned by the negligence of the appellant. If. on the other 
hand, there was an inspection, and the person who inspected the 
old pole reported, contrary to the fact, that it was a fair pole, 
he was guilty of negligence which caused the accident, because, 
if he had ascertained the true condition of the pole and reported 
it. the duty of the appellant would have been to have warned the 
deceased of its condition.

Vpon the whole, I am of opinion that the appeal fails and 
should be dismissed with costs.

A p pt ul tlis m is ted.

HALIFAX POWER CO. v. CHRISTIE.

V„ ru Scut id Supreme Court. Sir Charles Tomuthend. RumscII, I.oh #//«% 
fnul Ritchie. •/•/. January 12. IMS.

1. E.IKCTMKXT (#1 — 1) — I’ M.H I TO M KM KOV — Pi HCHASIR IN POKNKS8IOX OK

A vendor who him put the purchaser in possession on being paid 
the purchase money Inis lost his right to maintain ejectment against 
the lutter although no grant or formal conveyance was made; nor can 
the heirs of such vendor maintain ejectment against the successors of 
such purchaser in the possessory title long acquiesced in by the de
cedent vendor and by themselves.

2. Evidence (filX—675| Admissions—Ownkrhiiii' m lands—Aumimhi

Where the question at issue was whether the decedent, a former 
owner from whom no conveyance could lie shewn, was or was not the 
owner at the time of hi* death, his admission that he had sold the 
land to defendant's predecessors whom the evidence shewed lie hud 
let into possession ami who with their successors hail since exercised 
acts of ownership such a* logging - n it. is admissible on defendant's 
behalf in the absence of any written evidence of the sale as a statement 
against decedent's interest to support the theory that he had sold 
tlie land and no longer claimed any title or interest therein a* against 
pluintitrx claim of title under conveyances from such decedent's heirs 
taken with notice of such alleged sale ami adverse possession ; the 
admission was not in derogation of any grant made by the decedent, 
and as the plaintif! had identified himself in interest with the decedent, 
the latter’s statement was admissible in evidence whether or not lie 
was in possession at the time the admission was made.

l/ixif v. Finch, 1 Taunt. 141. applied.|

Action for trespass to land.
II. Mellish, K.C., for appellant.
T. S. Rogers, K.C., for respondent.
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The judgment of the Court was delivered by
Ritcihk, J.This is an action of trespass for cutting logs 

on the Indian river. The lot in respect of which the action is 
brought is known or spoken of in the evidence as the 634 acre 
lot. An injunction, damages and a declaration as to title is 
claimed. The defendant justifies under Lewis Miller and Co., 
setting up title in them. The Statute of Limitations is also re
lied on. The lot in question was originally granted to Fader 
and Mason. The interest of Fader was conveyed to Mason by 
deed dated January 8. 1877. The learned trial Judge has found 
as a fact that Mason after he acquired Fader’s interest sold the 
lot to X. L. Todd. It is contended on the part of the plaintiff 
that there is no legal evidence to support this finding. 1 will 
deal with that contention at a later stage. There is no deed so 
far as the evidence shews from Mason to N. L. Todd. 1 con
tinue the statement of facts in the words of the learned trial 
Judge :—

In May. IHSii. there i* a dee hilatimi of trust by X. L. Todd that lie 
hold* all the property at St. Margaret’s Hay. for X. !.. 'Iodd and Co., as 
partnership property for the Todds, miming them, and one Hill. Hill, in 
IS!».*!, reconveyed his interest t i the Todds. In March. 1890. the Todds 
conveyed to the Youngs. 'I he Youngs had already been put into posses
sion by the Todds. The Young*, on February 21st. 1901, conveyed to one 
Halt hi. trustee for a company to he formed, and on April 21st. 1901. Pat
ton conveyed to the Dominion Lumber Co., and on October 3rd. 1903. the 
latter company conveyed to Lewis Miller and Co., under whom the defen
dant justilies. The 034 acre lot in dispute is covered by the later deeds 
in a block of 2.080 acres, and that is capable of identification and I icing 
followed on the ground by limiter people.

The plaintiffs well knowing that Lewis Miller and Co., were 
in possession of the lot claiming to own it, obtained quit claim 
deeds from the heirs of Mason which conveyed to them any right 
which they might have, but 1 am of opinion that these heirs had 
nothing to convey. The learned trial Judge has found as a fact 
that the Masons have been out of, and Lewis Miller and Co., 
and their predecessors in title in possession for more than the 
statutory period. So that on this branch of the case the only 
function of a Court of Appeal is to see if there is evidence upon 
which the finding could properly be made. 1 have gone over 
the evidence with great care, and in my opinion there is ample
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support for thv finding. The learned Judge has also dealt with N.s.
tlie law and referred tu the authorities. I agree with him both s ,
as tu the law and the faets and see no object in restating what ----

Halifax
appears in the judgment. So far as the Miller lands being I'owkrCo. 
marked in red on the plan in their office is concerned, if it stood <hri'htii

alone I do not know that 1 would attach verv much importance -----
to it. but I regard it as a make weight and as entitled to con
sideration as such. A point not dealt with in the judgment is 
as to whether or not the evidence of John Mason that .1. William 
Mason told him lie hail sold the land in question to Todd and 
Volleys was properly received. If .1. William Mason had lieeii 
asserting title to this lot in an action brought by him for the 
recovery of the land or for trespass, what he said to John Mason 
would. I think, have boon evidence against him. Ilis statement 
would afford a presumption against his title. If In- was giving 
evidence on his own behalf in such an action and was asked on 
cross-examination whether he had made the statement or not 
and his answer was in the affirmative, the answer would lie rele
vant because a man disclaiming ownership is speaking against 
his interests. It is disserving evidence and therefore probably 
true. It the relevant fact could be got from him on cross-exam
ination it could bo given against him by a witness called by the 
other side. It is urged that the evidence was improperly re
ceived because J. William Mason was not in possession at the 
time the statement was made, but I go to the reason for receiv
ing the evidence, and that is, because it is against interest or as 
it has been expressed, affords a presumption against his owner
ship of the property. This being the principle upon which the 
evidence is received. I cannot see in this ease, where Mason by 
the statement was not derogating from any grant made by him. 
what difference it makes whether he was in possession at the 
time or not. If in an action brought by Mason in respect of this 
land evidence of the statement referred to was tendered. I can
not think that it ought to lie rejected. Having arrived at this 
conclusion, that this evidence would be admissible against .1.
W illiam Mason, the next step is to consider whether it is ad
missible against the plaintiffs in this action. I think it is. be
cause the plaintiffs have identified themselves in interest with
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J. William Mason their title is dependent upon his title. They 
claim to have acquired his title by deeds from his heirs. The 
question is, had he title at the time of his death. The same 
question arose in I vat v. Finch, 1 Taunt. 141. The action was 
for the conversion of three mares and the only question was 
whether Alice Watson owned them at the time of her death. 
From the statement sought to he given in evidence 1 think it 
appears that she had parted with the possession of the mares 
when it was made. It was proposed to prove that Alice Watson 
had stated that she had retired from business and given up her 
farm and stock to the plaintiff. Lord Ellcnborough refused the 
evidence on the ground that the statement was not accompanied 
by any act relative to tin1 management of the farm. This ruling 
was reversed. The decision of Lord Mansfield is short and to 
the point. 1 quote it:—

The evidence ought to have been received ; though undoubtedly such 
déchirât inns won hi lie entitled to a greater or less degree of attention 
according to the circumstances by which they were accompanied. The 
admission supposed to have been made by Miss Watson was against her 
own interests. Hud this lieen an action between Miss Watson ami the pre
sent plaint-ill', her acknowledgment that the property belonged to him might 
clearly have been given in evidence. It ought therfore, to have been re
ceived in the present instance because the right of the Lord of the Manor 
depended upon her title.

This decision was given a long time ago but like the great 
majority of Lord Mansfield’s decisions it has stood the test of 
time. The ease is referred to in the books but 1 cannot discover 
that doubt has ever been thrown upon it. The question of the 
admissibility of the statement made by Mason becomes an ele
ment on the second branch of the case, with which 1 will deal, 
but so far as the Statute of Limitations is concerned 1 would 
come to the same conclusion as that arrived at in the judgment 
appealed from without any evidence of this or the other state
ments against interest.

The Statute of Limitations is, in my opinion, fatal to the 
plaintiffs’ case and 1 would be content to rest my opinion solely 
on that ground except that Mr. Rogers, K.C., strongly urged an 
additional ground upon which he contended the judgment ought 
to be upheld. It is said that N. L. Todd and Co., the predeces-
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sors in title of Lewis Miller and Co., having been put in posses
sion us purehusers by J. William Mason, lie then being the owner 
in possession, neither he nor his heirs or assigns eoilld eject N. 
L. Todd and Co., or their successors in title. Of course, if the 
plaintiffs were purchasers for value without notice this position 
could not be taken. It is beyond question that the plaintiffs 
took the deeds from the heirs of Mason with notice that lie had 
sold the property in his lifetime. In support of the purchase 
from Mason by X. L. Todd and Co., the following four grounds 
are relied on: (a) By the admissions of J. W. Mason proved by 
John Mason. (6) By the admission of the widow, she being the 
executrix of J. W. Mason and his devisee for life (with power 
of sale), (c) By the repudiation of ownership by the only two 
living children of Mason (Norman and Mrs Blakeney), and 
under whom the plaintiff company claims and who warned the 
plaintiff company that the lands had been parted with. (</) By 
possession on the part of the Todds and their successors and the 
acquiescence therein of the alleged owners for a period of 3(J 
years of which ‘21 years have elapsed since the death of the 
widow—a possession under the circumstances referable only 
to ownership.

Assuming that the evidence in support of the first three 
grounds was admissible, as I think it was, it is, in my opinion, 
not reasonable to come to any conclusion other than that the 
Todds entered under Mason in pursuance of a purchase from 
him. There is the statement as to the sale by Mason, the fact 
of the entry and continuance in possession. MacDonald, the 
executor of Mason, says that Klizabeth, his widow, told him in 
reply to enquiries as to whether there was any property belong
ing to the estate other than the house in Halifax, that it “was 
all sold long ago.” I cannot think that the widow would not 
know whether this land had been sold or not. A knowledge of 
the class of people and station in life of Mason and his wife for
bids any other conclusion. A real estate owner in a large way 
of business in a city very likely might not tell his wife that he 
had sold a particular piece of property, but to say that Mason 
would not tell his wife when he sold this property at St. Mar
garet’s Bay, where they had lived for many years, does violence
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to commun sense. Il' shv did not know it hud been sold she would 
have as a matter of voume wanted it to go into the estate. The 
inventory was filed in the usual way without it. Norman Mason, 
one of the heirs, told Met 'oil w ho was purchasing for tin plain
tiffs, that lie was selling something lie did not have—he thought 
it had been sold by his father. So did his sister Mrs. Blakcncy, 
and notice was again given to the plaintiffs through t'ruik. Hut 
the fourth ground which is apart entirely from the evidence to 
which 1 have been referring, is sufficient to convince me that 
there was a purchase from Mason. It would be. I think, unrea
sonable to the last degree to believe that Mason would have 
stood by and acquiesced in the Todds going into possession of 
his land, continuing for many years in possession, logging on it, 
and using it as their own, if there had been no sale.

There is, in my opinion, nothing from which inferences of 
fact can be more safely drawn than the evidence of people at 
the time, applying to their conduct one’s ordinary every day 
knowledge of human nature. I am satisfied of the purchase 
from and the letting into possession of the Todds by Mason. 
This being so there is I think but one answer and that in the 
negative to the question as to whether Mason could have ejected 
the Todds or their successors in title. I do not think it is neces
sary for me to elaborate this point. A man cannot get by in
heritance a right from another which lie did not have. There
fore, the heirs of Mason had not the right to eject the Todds or 
their successors in title, and if they had not the right they could 
not convey it to the plaintiffs.

The plaintiffs. I think, must fail on this ground as well as on 
th.it of the Statute of Limitations. I think the appeal should be 
dismissed with costs.

Appeal dismissed with easts.
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SHARPE v. CANADIAN PACIFIC R. CO. ONT.
Ontario Sa/tnim Com I. I /t/n llnh Ihrinion. l/< < nhili. ('../.O., \lurlnn n. ~

Mat/rr, ami Hail y inn. ././, I. Man h If». I il If».

I. ManTKR A M» M.IHWI I § 11 A 4 Ml I - I X.M KICK TU WORKMAN III II II MM.
mil work Liami.itv 01 railway vomvany.

V milwiiy cuiii|i«n\ i~ n><l n-i.|mn>ilili' fur iliv in jutivs »uMiiini*'l li\ 
it* wurkiiii'ii xvliilv rvtmiiiiig fivm work umlvr tin- diiwtioii of tlii'ir 
forvimiii to tin- slwping avvomiiiodiitioiiH |iiovidvil l»\ tin* uiiii|iiiii\.
Hinvi* ninth iiijuriis un* not thorn* «lining in lin* ouiirsc of tlivir vin 
ployment.

| Shar/a \ C.l'.lt. Co., lit D.I..I». SKii. r«‘Vi*r*v«l. |

Appeal from the judgment of Ititmox, J.. l!i D.L.H. 889. statement 

7. P. S/tnia , for n|>|>**1 l;int eompiiny.
/•’. If. Krrr, for plaintilV. respondent.

Tin* judgment of the Court was delivered by

Meredith, C.d.O.: This is an appeal by the defendant the «maitii.v.j.o. 
Canadian Pacifie Railway Company from the judgment, dated 
the 2nd November, 1914, which was directed to lie entered by 
Britton, .1,. on the findings of the jury, at the trial before him 
at Peterborough on the 14th and lfith September. 1914.

The action is brought under the Fatal Accidents Act, to re
cover damages for the death of Thomas L. Sharpe, which oc
curred under circumstances which, according to the contention 
of the respondent, entitle him to recover damages under the 
Act.

The deceased was an employee of the appellant, and on the 
day upon which he met his death had been engaged, under the 
charge of a foreman named Brinker. in the performance of his 
duties at Welland. The work there having been completed, the 
foreman, the deceased, and three of his fellow-employees who 
had been engaged in the work, returned by train to Hamilton, 
and arrived there shortly before nine o’clock in the evening.
Their destination was a car upon the appellant’s line in Ham
ilton, in which they slept and kept their working tools. When 
the party reached the Hamilton station, they went to take a car 
on the street railway by which they would have reached a point 
near the sleeping-car. Finding that the car they expected to 
take had already left, they decided to get to the sleeping-car by 
walking along the railway track. The deceased was a compara-
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live strangei' in Hamilton, and it was not shewn, at all events 
clearly, that he knew that the sleeping-ear could be reached by 
the street car line or that it had been the intention of his com
panions to have taken passage by the street car.

The deceased was paid for his work by the hour, and his 
right to be paid his wages came to an end when the work at 
Welland was completed, or at all events when he had got back to 
Hamilton.

While proceeding along the railway track, the deceased 
was struck by an engine of the Toronto Hamilton and Buffalo 
Railway Company, which was proceeding in the direction in 
which he was going, and came up behind him. and he died as 
the result of the injuries lie thus received.

These facts arc not in dispute, and it is contended by tin* ap
pellant that it is not liable because the deceased was a tres
passer on the tracks of the railway, to whom neither the appel
lant nor the other railway company owed any duty except the 
duty of not knowingly or intentionally injuring him; or that, 
in the view of the case most favourable to the respondent, the 
deceased was a mere licensee, and took the risk incidental to the 
carrying on of the operations of the railway company.

It was argued on behalf of the respondent that the de
ceased met his death in the course of his employment, and that 
his injury was caused by reason of the negligence of the fore
man, with whose orders or directions the deceased at the time 
of the injury was bound to conform and did conform, and that 
the injury resulted from his having so conformed; and that was 
the view apparently taken by the jury. The jury found, in an
swer to questions, as follows:—

(3) Were the defendants the Canadian Pacific Railway Com
pany guilty of any negligence which contributed to the death 
of Thomas L. Sharpe? A. Yes.

(4) If so, what was that negligence? A. Allowing their 
workmen to walk the tracks to boarding-car.

(5) Was the user of the track and right of way of the de
fendant the Toronto Hamilton and Buffalo Railway Company 
by the workmen and repair-men of the Canadian Pacific Rail-

J
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way Company known to and acquiesced in by the Canadian Paci
fic Railway Company ? A. Yes.

(7) Was the deceased, at the time of the accident, in the 
employ of the Canadian Pacific Railway Company? A. Yes.

(8) Was the deceased, at the time of his death, under the 
direction and control, as to his work and return to the sleeping- 
car, of Fred. Brinker? A. Yes, until the tools were placed in 1 " •

(9) Was Fred. Brinker, at the time of the accident, a person 
in the employ of the Canadian Pacific Railway Company to 
whose orders the deceased was bound to conform ? A. Yes.

(10) In starting for the sleeping-car, on the night of the ac
cident. did the deceased Thomas L. Sharpe conform to the orders 
and direction of Fred. Brinker? A. By his presence he was 
directed.

There was, in my opinion, no evidence to support these find
ings. The deceased *s injury was not sustained in the course of 
his employment. When his work at Welland was done, his work 
for the day had come to an end, and he was no longer subject or 
bound to conform to the orders or directions of the foreman.
Indeed there was no evidence that the foreman gave or assumed 
to give him any order or direction to proceed along the track to 
the sleeping-car. The case was simply this : the foreman and 
the men who had been working with him were proceeding home
ward after their day’s work was done, and they took what they 
apparently thought was, in the circumstances, the most conveni
ent way to reach the sleeping-car.

It was argued by Mr. Kerr that it was the duty of the de
ceased to take to and leave at the sleeping-car the tools he had 
been using at Welland, and that until he had done that he was 
still under the direction of the foreman ; but. granting that this 
was his duty, there was no evidence to support the conclusion 
that until that was done the deceased was still subject to the 
order or direction of the foreman.

In II ol nets v. Mackay <(• Davis, 11899] 2 Q.B. 319. the facts 
were that a firm of contractors, under a contract with a railway 
company for the widening of its line, were ballasting a siding
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whifli was separated from the main line by several lines of rail. 
The siding could only lie reached by walking for a considerable 
distance through the premises of the railway company, and the 
workmen were advised by the contractors, with the authority of 
the railway company, to enter the premises by a gate, from which 
a path led by the side of the railway to the siding which was 

Merrdith, c.j.o. being ballasted ; it was not necessary, while following this route, 
to go upon the main line. On a foggy morning, seven minutes 
before the hour for the commencement of the day’s work, a 
workman in the employ of the contractors, while on his way to 
work at the siding, was run over and killed on the main line 
about l.r>0 yards from the locality of his work ; and it was held 
by the Court of Appeal that it was no part of the contract of 
employment that the employment should include the time taken 
in getting to and from the work, that under the circumstances 
the contractors owed no duty to the workman while proceeding 
to his work, and that therefore the accident did not arise out 
of and in the course of the employment of the workman within 
the meaning of see. I. sub-sec. I. of the Workmen’s Compensa
tion Act, 1897.

There were in that case circumstances which made it stronger 
for the workman than in this case, and it follows from the de
cision that the result would have been the same if the workman 
had been returning home after his day’s work was done.

Krlljl v. Owners of the Ship "Foam Queen" ( 1910), 3 It.W. 
C.C. I Id. is a decision upon the same line, though in that case 
the workman met with his injury when he was returning after 
a week’s end holiday to rejoin his vessel.

In Wallers v. Slavelejf Foal and Iron Co. Limited 11910-11 ), 
4 It.W.C.C. 89, 303, a miner, proceeding to his work along a 
footpath prepared by the employers for the workmen’s conveni
ence. at a point about a mile away from the place of employment, 
slipped on some steps known to the employers to be dangerous, 
and was injured, and it was held that the accident did not hap
pen “in the course of’’ the man’s employment. The observa
tions of Lord Shaw and Lord Hobson, pp. 30f>, 30(5. are particu
larly apposite to the facts of this case.
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limit to wliieh lie was bound to conform, it could properly be 
found that his injury was 1 he result of the negligent order and 
of the deceased having conformed to it a finding which would 
be necessary to entitle tin* respondent to recover.

1 would allow the appeal, reverse the judgment of the learned 
trial Judge, anti substitute for it a judgment dismissing the 
action, the whole with costs if costs are asked.

Appeal allowed.

“A. L. SMITH” and “CHINOOK” v. THE ONTARIO GRAVEL 
FREIGHTING CO.

Supreme ('mirl i‘f ('a inula. Sir (’hurles Fitz/sitrirk, ( .1 . Darns. liliHfilm:, 
IhijT, ami Anijlin. .1.1 Fehruanj 2. IVI.Y

1. Sium nu (1 II Tit. \m> nxitt.i Common oxx nkhsuii’ (Nh.mmon
Ll.MHI.ITY OK Sllll’s.

A lug having ill low :i b.-irge bring engaged in I hr business of 11n ir 
t’oinninu owner, and ronlrollt-tl In I hr officers and crew of the lug are 
regarded as one ship and each liable for tin- consequences of a 
collision by I lie tug with another barge.

\(hil. (Irani Frenihliufi Co. \. Tin “.I /. Smith." 22 I ) I I, |nn
là Can. IN. III. affirmed.|

2. AnMiit.xi.TY i§ I 2) .It nisnifTioN oi C.x vxni an eovirrs l oun.,\
SHU’S Col.I.IsloN IN KOHKION XX.XTKIts.

\ proceeding in an Xmcrican court for the limilalion of liability of 
ships of American registre. for I lie consequences of a collision in Nnieii 
can waters, does not oust the jurisdiction of the Canadian courts to 
proceed in an action in run upon a subsequent seizure of the ships in 
Canadian xvaters.

|Dnl. (Irani Freiyhlimj Co. \ Tin " \ I.. Smith." 22 D I P Inn |.1 
Can. K\. III. affirmed.|

•I. Aiimiii.xi.ty ($ I I/»1 2 * 4 .Ii uisnirrtoN ox tat vkiison Xm.xit.xv i Con
TKST1NO I.I.XIIIIJTX .

Where owners appear and contest the liability of ships thex heroin- 
parties to the action and subject have (K-rsonal judgment promstiiced 
against them for the amount of damages properly recoverable for tin 
negligence of their servants

I dnl. (Irani Freiffhlimj Co. \ . Tin " I I. Smith." 22 D.I..K Inn |. 
Can. Kx. 111. affirmed.j

4. Anxun.xi.TY (| II 121 Limitation ok i.ixnn.n x Nn ksmtv oi i-i.kxihni. 
'j here is no right to a limitation of liability under American or Can

adian statutes, if not pleaded nor any evidence of it produced.
\(hit. (Irani Fnif/hlita) Co. \ Tin ".I. !.. Smith." 22 D.I..U. Inn. 1 ' 

Can. Kx. III. affirmed.1

CAN
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Appeal from the judgment of the Exchequer ( 'ourt of C’anadu, 
Toronto Admiralty District, Ont. drawl Freighting Co. v. Tin 
“A. L. Smith," 22 D.L.R. 488.

A. H. Bartlett, for the appellants.
liodd, for the respondents.
Sir Ch arles Fitzpatrick, ( It seems now to Is* accepted 

as settled law that for all purposes of their joint navigation a 
tug and tow are one ship in contemplation of law [vide The “ Xiobc," 
[18111] A.C. 401), and that in an ordinary contract of towage 
a tug is under the control of the tow and must usually obey 
the direction given her by those in charge of the tow (The “Hubert 
Dixon" (18711), 5 P.D. 54), but no general rule can be laid down 
on the subject. Each case must be decided upon its own facts 
(The “Quickstep" (1811(1), 15 P.D. 190, at p. 200). It would ap
pear, however, that where the governing power and the navi
gation are wholly in the vessel towing, the tow is not responsible 
for the tug’s negligence. Compare Steamer “Devonshire" x. 
Barge “Leslie," [1!!12| A.C. 034: The H . II. Xo. I ami the “Knight 
Errant," [1911] A.C. 30.

There can be no doubt that the circumstances of this case 
are quite exceptional. This is not a case of towage for hire nor 
is it a salvage case. Both the defendant ships belong to the 
same owners and were at the time of the collision being jointly 
navigated for their benefit by the same crew. The servants of 
the owners on board the tug had possession and control of the 
tow by their authority. It is true that the governing power and 
the navigation were in the hands of the tug. but the carrying 
capacity upon which the profit of their joint exploitation de
pended was in the tow.

For the purpose of economy or expediency the tow was fas
tened to the tug in such a way as to constitute both a danger 
to other vessels navigating the same waters. Upon what princi
ple of law or reason can the owner of the tow escape liability in 
the case of a collision attributable immediately to the tug and 
mediately to the tow? The tug came directly into contact with 
the barge “Hustler” and caused the damage. And we are all 
agreed that she is liable. But 1 think it is very satisfactorily 
established on the evidence that the collision is attributable to 
the defective steering of the “Smith,” due (a) to the condition
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in which the barge was by reason of the absence of proper ballast ; 
(/>) the absence of a bridle and the short tow line used to keep 
the boats together. There was a steering gear on board the 
tow, but it was not in use and her movements were directed by 
the tug, hence the necessity for the short tow line, which latter 
embarrassed the movements of the tug and caused the sheering 
which in part at least contributed to the collision. In those 
facts we have the defective steering of the tug—due to the tow 
and the collision in the relation of cause and effect. Captain 
Allen, of the “Smith,” explains that the steering apparatus of 
the “Chinook” was not in use and that the short tow line was 
preferable to a bridle for steering purposes. He also admits 
that the tow would affect the steering of the tug, not to the 
extent proved by the witnesses on the other side, but sufficiently 
to cause her to sheer four or five feet. On the other hand, the 
liliellant's witnesses say (Heddrich) the sheer might be about 
twenty feet. Hunter says
that the tug was tripped with the scow, that the bow of the scow was holding 
the stern of the tug.
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and he also says, at other places in his examination and cross- 
examination, that this was the result of using the short line, 
and in that condition may be found the explanation, in part 
at least, of the collision. 1 cannot on tin1 facts come to any 
other conclusion than that the tug must be considered as being 
in the service of the tow and identified with her for many pur
poses. It is quite true that the trial Judge finds the “Smith” 
solely to blame, but that finding must be read in connection with 
his previous statement as to the way in which the sheering of 
the “Smith” was affected by the “Chinook.”

I have not, of course, overlooked the observation made in 
The “American” and The “Syria," I,.It. (i P.C. 127, that the 
question of liability is not affected because the tug and tow are 
the property of the same owners. But that case is on the facts 
so clearly distinguishable from this that I do not think undue 
importance should be attached to what their Lordships said in 
that connection. To create in a case of collision a maritime 
lien enforceable by a proceeding in retn the damage must be 
done mediately or immediately by the ship proceeded against : 
Currie v. M'Kniyht, [1897] A.C. 97; otherwise1 the fact of mere 
physical connection or of joint ownership does not create or
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affect, liability, and that is all that is decided in The “American" 
and The “Syria” L.R. 0 P.C. 127. In that case the master of 
the “American” appears to have undertaken to tow the “Syria” 
under circumstances quite exceptional, which are fully explained 
in the report at p. 133. Here we have two vessels necessarily 
connected for the purpose of the particular business in which 
both were engaged for the benefit of their common owner and 
both in the possession and under the control of the same crew 
for all the purposes of their navigation. As a result of the way 
in which that navigation was carried on, a collision occurred to 
which both vessels contributed. I fail to see how we can dis
tinguish between the vessels.

A question arises out of the proceedings taken in the Courts 
of the United States to limit liability which, in view of the eon- 
elusion to which I have come, I am relieved from the necessity 
of deciding. I may, however, observe that tin* proceeding insti
tuted in th<‘ foreign Court was not a bar to tin* jurisdiction of 
the Courts of this country, nor did it operate as a stay of the 
proceedings unless based on an admission of liability. It is not 
necessary, of course, in this country, that the owner should 
admit liability before beginning the limitation proceedings, but 
liability must be ‘ before a decree can be obtained (2(i
Hals. 616, No. 971, and eases there cited). Those who are in
terested in this branch of the ease will find Jenkins v. Great ('entrai 
It. Co. (1912), Shipping Gazette, January 13, C.A., instructive 
(26 Hals. 614, n.). See also Albany Law Journal.

Idington, J.:—1The appellant tug “Smith” and tow 
“Chinook” both belonged to the same owners and by the fault 
of the “Smith” damage was done to the respondent. Roth were 
arrested at Windsor and released upon a bond to answer for 
one or either to the amount of $12,000, which, if not paid by the 
owners, would be paid by the guarantor.

Tin1 defence set up in the pleadings does not seem to have 
contemplated raising any other question than, first, that of the 
fact as to which of the two parties in litigation was to blame 
for the accident, and, secondly, that the Court, by reason of the 
proceedings which had been taken in the American Court (and 
are still p nding), was ousted of its jurisdiction.

The latter contention seems in law quite untenable. And

0660
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CAN.the former and only other question raised seems rightly disposed 
of by the judgment unless there is room for discriminating be
tween the tug and tow.

But, again, is that discrimination now open to the appellant? 
As already pointed out, no such question was raised at the trial. 
So little attention was paid to it that the mate of the tug, in 
giving evidence, said he did not know whether they had any 
steering apparatus on the “Chinook” or not.

Another witness, the chief engineer, refers to his having passed 
from the tug to the tow a few minutes before the collision, to 
do some work in the engine room of the “Chinook,” where there 
evidently were a number of others.

The effect of the manner in which the tug and tow were con
nected and the possible bearing thereof on the navigation of 
either was referred to by more than one witness.

But as to the actual relations at the time in question of the 
crew on the tow or part of the crew on either vessel to the other 
or to the management (if there was any) of the navigation of the 
tug and tow, the evidence presented gives us nothing tangible 
upon which to form any judgment whereby to discriminate in 
law between the vessels in relation to the liability for the collision. 
We find the mate of the tug seems to have been in charge till 
he called the captain from his bed just five seconds before the 
collision.

The truth would seem to be that the parties concerned for 
the defence seemed to have made up their minds that, unless 
the excuses furnished by the mate or blame sought to be im
puted to the plaintiff relieved defendant from all liability, the 
inevitable consequences of meeting the damages must be faced.

In such a ease does the doctrine as expounded in Tin “De
vonian,” [HMH] 1\ 221. for example, that tug and tow must la- 
considered as one ship, apply?

The principle that the tow has charge of tin* governing power 
would (prima facie, as it were), in the absence of countervailing 
facts or circumstances, seem to render that doctrine applicable 
and both liable, as found by the learned trial Judge.

There are numerous cases where the facts and circumstances 
have enabled the Courts to see their way to set aside the opera
tion of this principle or that doctrine and treat either vessel as 
solely to blame. I can, however, find no case where the tug
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The case of The “American” and The “Syria” L.R. (i I’.C. 
127, was a ease of salvage, and rested upon the principle that 
must govern such a case, and, besides the question of the salvage 
of the cargo, so bore thereon as to prevent the identification.

Mington, J. In The “Quickstep,” 15 P.I). 1%, the tug and tow were each 
respectively owned by different owners and otherwise distin
guishable.

The mere act or neglect of duty which was primarily the 
cause of the collision, no doubt, was as clearly traceable here to 
the nan in charge of the tug as it was in the case of the tug 
towing the “Sinquisi,” which was held merely because a tow 
liable for the mistake made by the tug. That case seems a 
stronger application of the doctrine than this, because the tow 
was, in fact, i that case in charge of a pilot.

Then, in tin- case of The “Englishman” and The “Australia,” 
(1894) P. 239, the sole fault of the tow was negative in its neglect 
to assert its authority and insist on a i of the rate of
speed in a fog which led to the accident.

That and other cases shew how, on the trial, when tug or 
tow desire to sever the presumed joint responsibility, it is done 
by issues in the way of pleading, or otherwise raising the ques
tion, and evidence being directed thereby to enable the Court 
to distinguish on the facts that which is thus presented from 
that which in principle must, at least prima facie, be presumed 
to render tug and tow identical.

The “Xiobe,” 13 P.I). 55, is another illustration of how this 
is brought about and shews that the want of a lookout on the 
tow was held a fault.

The case of the tow being an absolutely dead barge, without 
men or machinery on board, or possibility thereof, any more 
than on a dead log, might be distinguishable from the general 
rule of presumed liability of the tow.

Even that must depend upon evidence, if not pleading and 
evidence. Here we have mere accidental glimpses of the con-
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dition of things, which shew this tow was very far from living 
that sort of thing, whatever she was.

The absence of the operative facts of hirer and hired upon 
which the principles I have adverted to were originally founded 
and acted upon may make the doctrine look here like a fiction 
of law. Yet I think it has so much more of common sense to 
support it than many such useful fictions of law that 1 must 
abide by it.

And as to the measure of damages being limited by statute 
either of the Vnited States or in force in this country, I do not 
see how that question can be raised here without pleading or 
evidence to let it in and without having been raised in the Court 
below.

It certainly seems a remarkably bold attempt.
The evidence of the foreign law is all that was presented to 

the Court which gives the slightest indication of such a ques
tion being raised, and that does not, for it was very properly 
directed and confined to what would enable tin- question of 
jurisdiction raised in the pleadings to be tried out and disposed 
of. And, curiously enough, in light of present argument, no 
evidence was directed as to what the foreign law is as to the rela
tion between tug and tow in reference to joint responsibility. 
When it came to a question of what was to be the measure of 
damages or limitation thereof, there was no evidence offered. 
And as I conceive the situation, that was quite proper.

When it comes to be a question under the formal judgment 
directing a reference of how much damages are to be assessed, 
the rule of law, whatever it is, will possibly have to be observed. 
It may be confined to the value of the re* or it may be found 
that the form of bail bond, which is not to return the vessels, 
but to answer for damages which the owners are responsible for 
and the appearance of the owners thus ensured may have to be 
considered as enlarging the scope of the inquiry by engrafting 
upon the suit in rent the possible liability of the owners at common 
law. In the latter case, the view taken in The “Dictator,” [18Î12] 
1\ 304, where all the authorities are reviewed, may have to be 
considered. As to all this I express no opinion beyond this, that 
neither the course of the proceedings below nor the form of judg
ment of record permits of our interfering therewith.
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I have looked into a great many eases besides these I refer 
S.f. to and others that the counsel cited, it I am unable to find 

anything that would maintain a reversal of the judgment below,
under the facts and said course of proceedings and record.

1, therefore, think the appeal should be dismissed with costs.

Duff, J.: 1 have come to the conclusion that this appeal
should be dismissed. In order to explain the reasons which have
led me to that conclusion, it is necessary to discuss the course
of the i in the Court below. The collision took place
in American territorial waters—that is to say, in the St. Clair 
River within American territory. The “A. L. Smith” and the 
“Chinook,” the appellant ships, are both American ships. The 
action out of which this appeal arises was commenced on April 14, 
1913, in the Exchequer Court of Canada (Toronto Admiralty 
District), by writ of summons, the Ontario Gravel Freighting 
Co., Ltd., being plaintiffs, and the ships “A. L. Smith” and 
“Chinook” being defendants. On May 12, the ships were 
arrested in Canadian waters, and on May 13, 1913, by order 
of the Court., the ships were released, on bail by the United 
States Fidelity and Guaranty Co., the company, in its bond, 
submitting itself to the jurisdiction of the Court, and consenting 
that if Jacques and Son, owners of the vessels “A. !.. Smith” and “Chinook." 
seized by the sheriff in the County of Essex, in this action, and for whom 
hail is to he given, shall not pay what may he adjudged against them or 
said vessels or either of said vessels in the above named action with costs, 
execution may issue against us. the said United States Fidelity and Guaranty 
Company its goods and chattels, for a sum not exceeding $12,000.

The owners of the appellant ships appeared and defended the 
action, denying liability and setting up the following special 
defence (in par. 9):—

It is submitted that the defendant vessels being American vessels and 
the accident having occurred wholly in American waters and proper steps 
having been taken to appraise defendant vessels and fix the amount of 
liability attaching to them in the District Court of the United States for 
the Eastern District of Michigan, Southern Division in Admiralty, this 
honourable court has no jurisdiction to entertain or try this action.

At the trial the parties directed their evidence to a single 
issue of fact, that, namely, whether the collision was due to tin- 
fault of the officers of the “A L. Smith,” wholly or in part, who 
admittedly were also the officers in charge of the “Chinook” 
and admittedly were the servants of their owners for whose
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negligence, if any, the owners were responsible personally. That 
issue of fact was decided by the learned trial Judge against the 
appellants, the collision having been found to have boon wholly 
due to the fault of the officers in question. It is important to 
note that the defendants did not, by their <, allege that
they were entitled by law to have their liability limited under 
any English or Canadian statute. Nor was any suggestion to 
such effect made at the trial. Neither was it suggested at the 
trial (and then? is no suggestion of this on the pleadings either), 
that they were entitled in this action to have their liability 
limited by the putting into effect in these proceedings of certain 
provisions on the subject of limitation of liability in certain 
statutes of the United States of which evidence was given, and 
to which it will be necessary hereafter to refer. The defendants 
did, however, a* the trial rely upon the defence set up in par. 9 
of the statement of defence above quoted. At the opening of 
the trial, counsel for the appellants addressed the Court as 
follows:—

Mr. Ellin: You will notice we raise the question of jurisdiction. The 
accident is alleged by us to have happened entirely in American waters, and 
would undoubtedly be wholly in the jurisdiction of the American courts. 
They have, as a matter of fact, taken it up over there, and the liability has 
been limited. Two deaths occurred as a result of this accident. Now, 
the amount may be limited, anil it has been fixed, 1 believe, at $1.000, and 
that is available for all American creditors, and it seems to me it is in direct 
contravention of the rights of the American courts for these parties to come 
in here, and seize these boats and claim complete jurisdiction. It means 
these plaintiffs are claiming that these boats are liable here for a greater 
amount perhaps than has been fixed by the American courts. Bonds were 
filed in the American courts holding the boat liable for $1,500 to answer 
for these deaths and all damages, which would of course be an insufficient 
amount to meet the damages. Now, under the comity of nations can these 
creditors step in and take away the assets which are insufficient for the 
American creditors, and say the boats may be sold and disposed of to 
answer this damage to these Canadian boats, which when the accident 
happened were foreign boats?

Later counsel for the appellants put the point more speci
fically :—

Mr. Ellin: I submit that it does, for this reason, that if the law is 
administered over there it will lie administered according to the limitation 
of the vessels in that action. The accident occurred in American waters, 
and they were American boats, and if they have jurisdiction to limit the 
amount and divide the funds that are available either by the sale of the 
vessels or otherwise, then 1 submit that this court cannot deal with it. 
that it would interfere with the administration over there. Now, in order
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to show it does interfere with the administration over there and that is a 
law that should not he disregarded by this friendly nation—if, as 1 say, 
the law over there would give these people only a limited sum then they 
cannot take the very assets that are available to those people under the 
laws of that friendly nation, take that vessel away and distribute the funds 
amongst the foreign creditors. Now, that is a reason why the question of 
jurisdiction should be decided, and why we should not attempt to take out 
of the other jurisdiction such an action as this.

I reproduce these extracts from the record to make it clear 
beyond dispute that, not only in the statement of defence (see 
par. 9 quoted above), but orally at the trial, the appellants put 
forward the proceedings in United States Courts for the sole 
purpose of supporting an exception to the jurisdiction. To 
establish the plea to the jurisdiction, evidence was given by a 
gentleman who is a proctor in Admiralty in the United States. 
In substance his testimony is to the effect that the owners of 
vessels involved in a collision may limit their liability or pros
pective liability for the fault of those in charge of the navigation 
by surrendering the vessels in fault or by having the value of it 
ascertained in accordance with the proper procedure and paying 
the amount so ascertained into Court or giving security for the 
payment of it, as the Court may order. At the trial no evidence 
was offered of any such proceedings in the American Courts. 
But, some time after the trial, an exemplification was filed by 
leave of the learned trial Judge, which shews that certain pro
ceedings had been taken. I will discuss those proceedings in a 
moment. It will be sufficient now to say that, in my judgment, 
an inspection of the record of them is enough in itself to dispose 
of the plea to the jurisdiction in support of which it was put. 
forward.

As to the proceedings at the trial, it should further be noted 
that, on behalf of the appellants, it does not seem to have been 
disputed that, assuming the plea to jurisdiction to fail and the 
appellants’ servants to be held to have been wholly in fault, full 
reparation for the damages suffered by reason of the collision 
was recoverable by the respondents. Having come to the con
clusion, as I have just mentioned, that the plea to jurisdiction 
fails upon grounds which it would be more convenient to specify 
later, and that the learned Judge’s conclusion that the collision 
is solely attributable to the fault of the officers in charge of the 
navigation of the appellant ships is the right conclusion (the
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learned Judge stating, in his judgment, that the “A. L. Smith” 
was solely in fault means that, as between that ship ami the 
tug “Movies,” the fault was solely that of the “A. !.. Smith”), 
it follows that the ease must, in my opinion, as regards all tin- 
issues and contentions presented at the trial. Is- decided against 
the appellants.

Mr. Bartlett, however, who apjx-ared as counsel for the ap
pellants, took up entirely fresh ground. And it is necessary to 
consider tin- quest ions,'which arise when the ease is looked at from 
the point of view of his able and helpful argument. First, he 
argues the action, being an action in rent and the owners having 
appeared solely for the purpose of contesting the liability of the 
vessels arrested, the ( 'ourt could only pronounce judgment against 
the blameworthy ship, if one only was blameworthy. Secondly, 
since, as he contends, it results from the facts appearing upon 
the record that the “Chinook” cannot be held to lx- in fault, 
he argues that the proceeding, Is-ing a proceeding in rent to en
force against the “A. L. Smith” a lien arising out of the negli
gence of her officers and the consequent harm suffered by the 
respondents’ vessel, the proceedings in the American Courts are 
a comnlete answer to the action on the ground that, according 
to the law of the Vnited States, those proceedings had the effect 
of entirely discharging any such Hen and substituting for the 
“A. L. Smith” the fund (or security) dcj>osited by the owners.

As applicable to these contentions, 1 observe, first, that, in 
my opinion, the effect of the judgment of the Court of Appeal 
in The “(lemma," [1899] P. 285, and of Sir Francis Jeune in The 
“Dictator," [1892] P. 304, is that the owners of the appellant 
ships, by apjM-aring and contesting the liability of the vessels, 
became parties to the action and subject to have personal judg
ment pronounced against them in the action for the full amount 
of damages for which, according to the principles of law appro
priate for the decision of the case, they are personally liable. 
I have read the comments upon these decisions in the introduc
tion to Williams and Bruce, Admiralty Practice, but, whatever 
view may be taken by a Court competent to reconsider the 
principles laid down by the Admiralty Courts of England as to 
Admiralty practice, I think a proper deference to the opinions 
upon the points in question expressed by the eminent Judges 
who were responsible for the decisions mentioned requires me to
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tention is open to the appellants for the purpose of sustaining 
the contentions put forward, or, rather, it is only open in the 
form of the proposition that the facts proved are so conclusive 
in favour of the innocence of the “Chinook" that no further
available evidence could rebut that conclusion. The “A. L. 
Smith" and the “Chinook" admittedly had one set of officers- - 
that is to say, the navigation of the “Chinook" was entirely 
in charge of the officers of the “A. L. Smith." In the pleadings 
they are referred to as “the officers of the ‘Chinook.’ " (Pare. 
1. fi, and 7 of the statement of defence.) The question of the 
identity of the “Smith" and the “Chinook" for the purpose 
of assigning fault is primarily a question of fact (see the authori
ties discussed below), and if the defendants had intended to rely 
upon the contention now advanced that the “Smith" was alone 
to blame, that contention ought to have 1h*cii put forward at the 
trial, when all the facts bearing upon the question of identity 
could have been threshed out. Not having done so, the burden, 
on appeal, is that just indicated.

Inspection of the proceedings in the United States Courts 
shows that the petition for limitation of liability docs not refer 
to the fact that the “Chinook" was in tow of the “Smith" at 
the time of the collision; and that none of the special facts bearing 
distinctively upon the culpability of the “Chinook" was dis
closed. It is a petition to limit the liabilities of the owners of 
the “Smith" to the value of the “Smith," upon the hypothesis 
that the “Smith" alone was delinquent, it seems too clear for 
argument that such proceedings could In- no answer to proceed
ings in the Exchequer Court against the “Chinook,” or atjainst 
the turners personalia either as supporting a plea to the jurisdic
tion or otherwise, unless it now appeared that, in fact, the 
“Chinook" was not at fault. In point of fact, in the paragraph 
quoted above from the statement of defence (par. 9), it is alleged 
that the proceedings in the American Courts were proceedings 
taken to appraise both vessels, and the attention of the Court
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below dues not appear to have been called during the trial to 
the fact that this was an error. When some weeks after tin- trial x < 
the exemplification was filed, the real facts wore for the first j~
time placed upon the record. smith"

But. in substance, this contention, now advanced b\ Mr. .., hix.mik" 
Bartlett for the first time, fails, in mv view, for the reason that

vi i . , . . ... IlMAKIOthe facts, as disclosed at the trial, favour the conclusion ol "iden- lutwn 
titv" rather than non-identity of the “Smith" and the “( ’hinook" 1111 'J "nN,i
for the pur|)ose now in hand. This view is fatal not only to Mr. ----
Bartlett's contention, which was that the American proceedings n"ff 
in themselves afford a defence, but it is also a conclusive answer 
to suggestions not advanced by him, as, for instance*, that in 
this Court the damages should be limited to the value of the 
“Smith" or that there should be a stay of proceedings in the 
Exchequer Court pending the determination of tin* proceedings 
in the United States Courts, or that the case should be referred 
back to the trial Judge to give the appellant an opportunit) 
to offer further evidence as to the effect of the American law.

I assume in favour of the appellants (without expressing an 
opinion as to the correctness of the assumptions):

1. That the personal obligation ex delicto of the owner of a 
ship held responsible for a collision is discharged, according to 
the United States law, by the surrender of the ship or payment 
of or dcjiosit of security for the amount of her value in limita
tion of liability proceedings, and that the inchoate lien on the 
offending ship is thereby extinguished;

2. That such surrender or payment or dc|>osit in such pro
ceedings in the United States Courts would be an answer to this 
action on the ground that such a discharge would, according to 
the doctrine of Phillips v. Eyre, 10 B. <V S. 1004, destroy the 
>bligation springing from the delict under the lex loci delicti com

missi, as well as the lien based upon that obligation; and
3. If the proceedings in the United States Courts had not the 

effect of discharging the personal obligation that the obligation 
ex delicto being in substance limited by the law of the locus delicti 
commissi to the payment of the value of the offending res, the 
amount of damages recoverable in the Exchequer Court is also 
limited by that value.

These assumptions made—the respondents being, for reasons



504 Dominion Law Rworts. 123 D.L.R.

CAN.

• A. !..

“( HI NOOK” 

( IXTARIO

Frkioiitino
CO.

Duff. J.

already given, entitled to judgment on the issues and contentions 
presented and investigated at the trial the appellant (now sug
gesting for the first time a defence based upon the allegation 
of fact that the “Chinook” is not implicated in the fault of the 
officers in charge) must fail unless it necessarily results that the 
evidence given at the trial is to exculpate the “Chinook”; and 
that question I proceed to consider.

I emphasize the special nature of the burden upon the appel
lants in this issue for the reason that, if the issue had been raised 
at the proper time, some circumstances not without relevancy 
to it would probably have been proved by explicit evidence 
which, in the actual state of the record, are matter of inference 
only.

First, as to the relevant facts. The “A. L. Smith” ami the 
“Chinook” were owned by the same owners and by them were 
employed in their business, the transport of gravel and sand, 
as carriers on the St. Clair River and its tributary waters. The 
tug having no storage space and the barge neither means of 
propulsion nor apparatus for steering, each was the necessary 
complement of the other for performing the function of trans
port. On the occasion of the collision, as usual, the barge, which 
was then light, was attached by a short line, ten or fifteen feet 
long, to the tug. The men employed on both tug and barge 
were under the control of the captain of the tug, who, with his 
crew, had charge of the navigation of l>oth. They were in fact 
navigated as a single craft by one crew, who were the servants 
of the owners of both and expressly employed for that purpose*.

The “Smith” appears to have been employed in navigating 
the “Chinook” for several seasons; and there seems no reason 
to doubt that, \\hile loading and unloading, as well as when she 
was in transit, the “Chinook" and her crew (she was equipped 
with a derrick ami crew for loading and unloading) were, as is 
usual in such cases, under the control of the officers who also 
were in charge of the “Smith." In a word, in the freight-earning 
service of this composite body, tx>th component parts, tug and 
tow, were, for all the purposes of their service, under the con
trol and management of the same set of servants, acting in the 
execution of their duties as servants of the common master.

As to the law. In these circumstances I think the tug and
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barge were, according to the principles of law administered in 
the Court of Admiralty, a single vessel in intendment of law 
for the purpose of assigning responsibility for negligent naviga
tion.

The question of the test to be applied in determining whether, 
in such circumstances, there is constructive identity of tug and 
tow was discussed in the House of bonis in The “ Deronshire” 
[1012) A.C. (134. Lord Ashbourne, at (148, and Lord Atkinson, 
at (if>(), stated that the question is a question of fact, not of law. 
to Ik* determined in each ease on its own circumstances. Lord 
Halsburv concurred with Lord Atkinson. The Lord Chancellor 
adopted the rule which had been laid down by Mr. Justice Butt, 
in delivering the judgment of himself and Sir .las. Hannan in 
The “Quickstep,” L"> P.D. 19(>, in which the principle was accepted 
that had been enunciated by Mr. Justice Clifford in the judgment 
of the Supreme Court of United States: Stimjis v. Hoyer, 24 
How. 110, at 122. The rule is thus stated by Butt, .1., at pp. 
199 and 200:—
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In all mich cuhch, however, the real quvHtion is whether or not the 
relation of master and servant exists between the defendants, the owners 
of the vessel towed, and the persons in eharge of the navigation of the 
steam tug. . . . The question whether the erew of the tug are to he 
regarded as the servants of the owner of the vessel in tow must depend upon 
the eircumstanees of eaeh ease.

If this could properly be regarded as a quite complete account 
of the effect of the authorities upon the subject, there would be 
no difficulty in reaching a conclusion, on the facts above stated, 
that (to consider the matter from the point of view of Lord 
Halsburv. Lord Ashbourne and Lord Atkinson) the “Smith” 
and the "Chinook” were in fact one ship for the purpose of 
assigning responsibility; and there was indisputably the rela
tionship of master and servant, which, in the view of the Lord 
Chancellor, ap|H»ars to 1m* the decisive factor.

It is necessary, however, to consider the decision of the Privy 
Council in The “American” a ml The “Syria” L.H. (i P.» ’2”,
a decision which was made the foundation of an argumen' «hat 
the liability of the tow only arises where tin* navigation in the 
course of which the negligence occurs is under the exclusive con
trol of the tow. I do not think that is tin* effect of their Lord- 
ships' decision. At p. 133 Sir Robt. Collier, in delivering their 
Lordships’ judgment, mentions the circumstances in which the
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master of the “American” undertook to tow the “Syria,” both 
ships having the same owners.

Their Lordships collect (he says) that he determined to take home 
the “Syria” partly because he thought it his duty to his employers, who 
owned both vessels, partly with a view to obtain salvage from the owners 
of the “Syria’s” cargo (which he succeeded in doing). There is no evidence 
of his having been hired by the captain of the “Syria,” or having acted in 
any way under the captain of the “Syria’s” control.

His Lordship adds that their Lordships did not think 
that the fact of the “American” and “Syria” belonging to the same owners 
affects the question whether or not the “Syria” was to blame.

Their Lordships do seem to decide that the fact of common 
ownership alone is not sufficient to establish identity by con
struction of law. But, on the other hand, their Lordships ex
pressly leave outside of the scope of their ruling the ease in which, 
there being a common owner, the actual control is in the towing 
vessel, and the .master of the latter has lieen hired by the master 
of the tow for a service which is not a salvage but a towage ser
vice. Their Lordships appear to have treated the "American’s" 
service as a salvage rather than as a towage service. No opinion 
is expressed as to the responsibility of the tow where- as in the 
case l>efore us the master of the tug and his crow have entire 
and exclusive control of both vessels for all purposes and are, 
as regards the whole operation, acting exclusively in execution 
of their legal obligations as servants of the common owners, 
and 1 think no principle can be deduced from the judgment 
governing such a ease.

The service undertaken by the master of the "American” 
was a casual service, which he was under no legal duty to |>er- 
form; the captain of the “Smith” was charged with the duty 
of managing the “Smith” and the “Chinook” for all the pur- 
poses of transport ; both, I repeat, lxiing under his control as the 
essential parts of what was in fact a single composite freight- 
earning body. These circumstances seem to distinguish this case 
from The “American” and “Syria,” L.H. (i P.C. 127.

To summarize these reasons for the sake of clearness. The 
appelants, by appearing and defending the action, Incarne par
ties, and, as such, subject to have judgment pronounced against 
them |MTsonally for such damages as the rescindent should lie 
entitled to recover for the negligence of the apixdlants' servants, 
the officers in charge of both the “Smith” and “Chinook." The
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solo issue of fact to which the evidence at the trial was directed 
was whether the collision was ascrihahle to the fault in whole 
or in part of these officers. The defence was not raised at the 
trial that the damages should Is- limited to the value of the 
“Smith" on the ground that she alone was in fault and that 
under the lex loci delicti commissi the obligation ex delicti» could 
be discharged by paying the value of the ship in fault. The 
question whet lier or not the “Chinook" was involved in the 
fault of the officers in charge of both vessels is a question of 
fact and could only be decided now adversely to respondents 
if it appeared that all the facts necessary to a decision of it were 
lx-fore us, or, in other words, that from the facts proved, the 
necessary conclusion is that the vessels an* not identified for the 
purposes of legal liability. In my opinion that is not the proper 
conclusion from the facts brought out at the trial.

The plea to the jurisdiction based upon the limitation of 
lialslity proceedings in tin- Cnited States Courts necessarily fails, 
if for no other reason, on the ground that in those proceedings 
none of the facts bearing on the question of the < of
the “Chinook" was disclosed, and the whole proceedings are on 
the assumption that the “Smith" was admittedly alone to blame, 
on which ground also must Ik- rejected the argument that those* 
proceedings in themselves constitute* an answer to the action.

As to a stay of proceedings or re*fe*re*nee* back for further evi
dence, that has never been suggested by any of tin* partie*; and 
it is self-evident that, in the view above expressed, neither of 
those courses is now admissible.

Davies and Anglin, JJ., dissented.

Apj^al dismissal tcith costs.

STANDARD BANK OF CANADA v. WETTLAUFER.

Ontario Supreme Court, i'lute, J. March 111. 1915.

1. Bills an» serres (8 VA—105)—ltiieirs of transferees—Conditional 
acceptance—Knoxvi.kin.i-: ok conditions.

A hank receiving a hill of exchange liefore maturity, with knowledge 
of the condition* as to its acceptance, d es not stand in the position 
of a holder in due course, and can only claim on it hy wax' of c«|iiitnhlc 
assignment.

‘2. Evidence (|Y!K—541)—I’.xhoi. evidence—Conditional actkitance 
OF BILL OF EXCHANI1K—ADMISSIBILITY.

I ’a i « I evidence is admissible to shew, as against a hank standing
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in tliv poHition of holder with notice, that the acceptance of a hill of 
exchange rented upon a consideration that the acceptors are not to he 
liable unlees they were at its maturity indebted to the drawers.

Action upon a bill of exchange accepted by the defendants. 
/t\ «S', liobcrlsun, for plaintiffs.
(ii'orye Wilkie, for defendants.

('lvtk, J.: The action is brought upon a bill of ex
change for $2.500, made by the New Hamburg Manufacturing 
Company, and drawn upon and accepted by the defendants. 
The bill was delivered by the New Hamburg Manufacturing 
Company to the plaintiffs and placed to the company’s credit 
upon an overdrawn account ; reducing the same by the amount of 
the draft, less the discount. The plaintiffs rested their case by 
putting in the bill of exchange; the signature of the defendants 
was admitted.

The defendants contend that they are not liable because the 
draft was accepted by them as accommodation to the New Ham
burg Manufacturing Company, and transferred to the plaintiffs 
without consideration, and was accepted upon the condition 
that the defendants should not be liable for and would not pay 
the hill at maturity unless at that date it was found that the 
defendants were indebted to the New Hamburg Manufacturing 
Company for the amount of the bill. The plaintiffs deny that the 
bill was transferred to them upon the terms alleged, and claim 
that they are holders in due course for value. They further 
allege that oral evidence tending to prove the allegations of the 
defendants is inadmissible, inasmuch as it varies the written 
instrument.

The facts I find to be as follows. The plaintiffs have a 
branch at New Hamburg, which carried the account of the New 
Hamburg Manufacturing Company, and at the time the draft 
was given the account was overdrawn to the extent of over 
$17.000, and the bank stood to lose a large amount on the 
account ; the company is now in liquidation.

The New Hamburg Manufacturing Company manufactures 
machinery of different kinds in the village of New Hamburg. 
For some time prior to the date of the draft, there had been deal
ings between the defendants and the New Hamburg Manufac-
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luring Company—transactions between them by way of pur
chase by the defendants and as agents for sale—and the defend
ants allege that, at the time the draft was given, they were not 
indebted to the New Hamburg Manufacturing Company for any 
sum whatever, but, on the contrary, the New Hamburg Manu
facturing Company was indebted to the defendants in the sum 
of over $500.

The plaintiffs were pressing the New Hamburg Manufactur
ing Company for further security, and that company repre
sented to the bank (plaintiffs), which was the fact, that the com
pany had in course of manufacture two machines for the defend
ants, from whom they expected to receive over $5,000, on the 
delivery and acceptance of this machinery. The bank urged the 
company to get a bill accepted by the defendants, and for that 
purpose Paul .looker, in the employ of the company, was sent to 
Toronto. 1 find that the defendants refused to accept the bill, 
claiming that the New Hamburg Manufacturing Company was 
indebted to them; and, after two days, docker returned with the 
bill unaccepted. Thereupon a further interview took place 
between the bank manager at New Hamburg, Mr. Fox, and some 
officials of the New Hamburg Manufacturing Company. The 
bank manager stated that he would undertake that, if the de
fendants would accept the bill, they should not l>e called upon 
for payment unless at its maturity the defendants were in
debted to the New Hamburg Manufacturing Company for that 
amount, docker again went to Toronto with this statement, 
with a view to obtaining the acceptance of the bill. The de
fendants still refused to accept without calling up the bank 
agent and ascertaining that he understood the arrangement to 
be as alleged. This was*done; and I find as a fact that the bank 
manager acquiesced in this arrangement; that is, that if the de
fendants would accept the bill they would not be called upon for 
payment unless they were indebted to the New Hamburg Manu
facturing Company at its maturity. The evidence as to the fact 
of such an arrangement being made and acquiesced in by the 
bank is, 1 think, beyond all reasonable doubt. The bank manager 
does not remember it, but it is quite clear that he is not able to 
deny it; and, while 1 impute no intention whatever on the part
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of the bank manager to misstate the facts, I think he has for
gotten them.

1 find, therefore, the issue question of fact in favour
of the defendants. The further question remains, whether the 
evidence as to the conditional acceptance is admissible.

The Bills of Exchange Act, R.S.C. 1906, ch. 119, sec. 55(1), 
describes an accommodation party to a bill as a person who has 
signed as drawer, acceptor or endorser, without receiving value 
therefor, and for the purpose of lending his name for some other 
person ; (2) he is liable on the bill to a holder for value, and it is 
immaterial whether, when such holder took the bill, he knew such 
party to be an accommodation party or not. Where value has 
been given for a bill, the holder is deemed to be a holder for 
value as regards the acceptor and all parties to the bill who be
come parties prior to such time; and where the holder of a bill 
has a lien on it, he is deemed to be a holder for value to the extent 
of the sum for which he has a lien : sec. 54. A holder in due 
course is one who has taken a bill, complete and regular on the 
face of it. under the following conditions : (a) that he became the 
holder of it before it was overdue and without notice of dis
honour, if such was the fact; (5) that he took the bill in good 
faith and for value, and at the time the bill was negotiated to 
him he had no notice of any defect in the title of the person who 
negotiated it; (2) the title of a person who negotiates a bill is 
defective if obtained by fraud, etc., or when he negotiates it in 
breach of faith, or under such circumstances as amount to fraud : 
sec. 56. A “holder in due course” is, in effect, a “bond fide 
holder for value without notice.” The rights and powers of the 
holder of a bill arc defined by sec. 74: (c) where his title is 
defective, if he negotiates the bill to a holder in due course, that 
holder obtains a good and complete title to the bill. The contract 
on a bill is incomplete and revocable until delivery of the instru
ment in order to give effect thereto: sec. 39. A qualified accept
ance in express terms varies the effect of the bill as drawn, and 
an acceptance is qualified which is (a) conditional, that is to 
say, which makes payment by the acceptor dependent on the ful
filment of a condition therein stated : sec. 38, sub-sec. 3. The 
qualified acceptance contemplated by the Act is. of course, one

0017
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in express terms forming part of the acceptance. The view has 
been expressed that there may be other eases of qualified accept
ance: By les on Hills. 17th ed., p. 210; Deeroix Vertey 1t Cie. v. 
Meyer d Co. Limited (1890), 25 Q.B.D. 343. 347. 348.

Sections 40 and 41 of the Act deal with the question of de
livery. By sec. 40. in order to be effectual a delivery (a) must be 
made by or under the authority of the party drawing, accepting, 
or endorsing, as the case may be, and may be shewn (b) to have 
been conditional or for a special purpose only, and not for the 
purpose of transferring the property in the bill. By sub-sec. 2. 
if the bill is in the hands of a holder in due course, a valid de
livery of the bill by all parties prior to him, is conclusively pre
sumed. By sec. 41. where a bill has passed out of the possession 
of the drawer, acceptor, or endorser, a valid and unconditional 
delivery by him is presumed until the contrary is proved.

The law seems to be well settled that the delivery of a bill 
may be conditional, and that effect will be given to the condition. 
The question usually is, in such cases whether the person seeking 
to recover on the bill is a bond fide holder for value without 
notice, that is, a holder in due course. See Chalmers on Bills of 
Exchange. 7th ed., p. (il ; Watson v. Russell (18(»2), 3 B. & S. 
34. affirmed (1804) 5 B. & S. 908; dation v. Attenborough rf* 
Son, 118971 A.< '. 90. B. makes a note payable to ('., who sues him 
on it. B. can defend himself by shewing that the note was de
livered to C. on condition that it was only to operate if he could 
procure B. to be restored to a certain office, and that B. was not 
so restored: Jefferies v. Austin ( 1720). 1 Stra. 074. the 
holder of a bill, endorses it in blank and hands it to D. on the ex
press condition that he shall forthwith retire certain other bills 
therewith, lie does not do so. I). cannot sue C\, and, if he 
sue the acceptor, the latter may set up a jus tertii.

In Bell v. Lord Ingestre (1848), 12 Q.B. 317, A. sent his 
acceptances to the holder of some overdue bills for the express 
purpose of retiring such bills, and on the express condition that 
the bills should be returnd to him by the next post, which condi
tion was never complied with. It was held that no interest in 
the acceptances passed. Lord Denman, C.J., said : “It is a singu
lar sort of escrow ; for the bills were delivered to the parties who,
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in the event of their performing a certain act, were to be bene
fited by them. But still 1 think they were delivered to them as 
mere trustees, and that the same principle applies.” Coleridge, 
J., said: “Until the condition was performed, no interest was to 
pass to the transferees.” In Siligmann v. II nth (1877), 37 
L.T.H. 488, the defendants held two bills upon the condition pre
cedent that they would accept the plaintiffs’ drafts upon them
selves; and, the condition having been broken, the plaintiffs were 
held entitled to recover the proceeds of the two bills which the 
defendants had wrongfully converted to their own use. In 
both of these cases the condition appeared in writing by letters 
accompanying the bills.

Evidence is admissible to shew that a note was given as col
lateral security for a running account, and what the state of 
that account is: Ex p. Ticogoud (1812), 1!) Vos. 229; In rc Bogs 
(1870), L.R. 10 Eq. 467.

The result of the cases as to when and to what extent oral evi
dence may be given is, I think, correctly stated in Chalmers. 
Oral evidence is inadmissible in any way to contradict or vary 
the effect of a bill or note; but it is admissible (a) to shew that 
what purports to be a complete contract has never come into 
operative existence, (b) to impeach the consideration for the 
contract (7th ed., p. 62). “Though the terms of a bill or note 
may not be contradicted by oral evidence, yet, as between imme
diate parties, effect may be given to a collateral or prior oral 
agreement by cross-action or counterclaim” (7th ed.. p. 65). 
The question is treated by Bylcs, 17th ed., p. 122. Referring to 
the section of the Act as to conditional delivery, the learned 
author says: “The effect of this provision is not to alter the rule 
of common law excluding parol evidence to vary a written agree
ment, but in conformity with the common law it allows, except 
as against a holder in due course, evidence to be given either 
that there was no delivery by the defendant with the intention 
of transferring property in the instrument, as where a bill was 
endorsed and delivered to be collected on a joint account, or 
that delivery was subject to the fulfilment of a condition sus
pending the operation of the instrument, and that the condition 
has not been fulfilled; in other words, that the instrument was a 
mere escrow.”
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Reference is made to the Jefferies and litII cases already 
quoted, and to Limite u v. Lacey ( 1864 ), 34 IJ.C.I’. 7. In that 
case Byles, J., said (p. 9): “There is here a prior agreement 
relating to a bill of exchange, with which the subsequent written 
agreement did not, in any way, interfere. The jury found that 
the defendant bound himself by a distinct oral agreement to take 
up Chase’s bill, and upon this the written contract is wholly 
silent. Harris v. Hickctt (1859), 4 II. tV X. I. is therefore pre
cisely in point. But, independently of that case, there is a series 
of cases beginning with Davis v. Jones (1856). 17 C.B. 625, and 
Vym v. Campbell (1856), 6 E. & B. 370, and followed very re
cently in Wallis v. Lit tell (1861), 31 L.J.C.I*. 100. in this Court, 
which shews that evidence may be given of an oral agreement 
which constitutes a condition on which the performance of the 
written agreement is to depend ; and if evidence may be given 
of an oral agreement which affects the performance of the written 
one, surely evidence may be given of a distinct oral agreement 
upon a matter on which the written contract is silent.” See also 
Chalmers, 7th cd., p. 65.

Oral evidence is admissible to contradict the consideration or 
value of a bill or note, but not to vary the terms of the instru
ment: per Alderson, B., in Foster v. Jolly (1835), 1 C. M. & R. 
703. See also Abbott v. Hendricks (1840), 1 Man. & (1. 791: 
Halsbury’s Laws of England, vol. 2, pp. 467. 483; Sew London 
Credit Syndicate V. Seale, [ 18981 2 Q.B. 487. As to defective 
title set1 llalsbury, vol. 2, pp. 508, 817.

In Commercial Itank of Windsor v. Morrison (1902). 32 
S.C.R. 98, it was held that a promissory note endorsed on tin- 
express understanding that it should only be available upon the 
happening of a certain condition is not binding upon the en
dorser where the condition has not been fulfilled : Pym v. Camt 
bell, 6 E. & B. 370, followed. Strong, C.J., said : “The only title 
that the bank had to the notes in question was through Marshall, 
its agent, and it is impossible that they can lx- used by tin- bank 
except subject to the terms upon which the notes were delivered 
to the agent through whom it derived its title. It was known to 
Marshall that it had been agreed between Morrison and Smith 
that the notes should be available only upon the condition that

ONT.

s.c.
Stan I) a no 
IU\k of

Wett-

33 -23 U.I..R.



r»i4 Dominion La» liitouts. 123 D.L.R.

ONT.

8. C.

Standard 
Bank of

LAVFKB.

Clute. J.

sonic other responsible person should become surety. The agent 
took the notes subject to this condition, and it must be assumed 
that the bank also agreed to these terms.” See also llerdman v. 
Wheeler, [1902] 1 K.B. 361.

Mr. Robertson relied upon Abrcy v. Crux ( 1869), L.R. 5 C.P. 
37, and New London Credit Syndicate V. Neale (supra), follow
ing Young v. Austen ( 1869), L.R. 4 C.P. 553, where it was held 
that evidence of a contemporaneous oral agreement to renew a 
bill of exchange was inadmissible, on the ground that its effect 
would be to contradict the terms of a written instrument. In 
Young v. Austen it was held that, as the agreement would not be 
a defence unless it was in writing, the plea must be considered as 
alleging a written agreement. In the case of Abrcy v. Crux, to 
an action by the payee against the drawer of a bill of exchange, 
payable twelve months after date, the defendant pleaded that he 
drew the bill and delivered it to the plaintiff for the accommoda
tion of the acceptor and as surety for him ; that, at the time the 
defendant so drew and delivered the bill to the plaintiff, it was 
agreed between the plaintiff and defendant and the acceptor that 
the acceptor should deposit with the plaintiff certain securities, 
to be held by the plaintiff as security for the due payment of the 
bill, and that, in case the bill should not be duly paid, the plain
tiff should sell the securities and apply the proceeds in liquida
tion of the bill, and that, until the plaintiff should have so sold 
the securities, the defendant should not be liable to be sued on 
the bill. The plea averred that the securities were deposited with 
the plaintiff by the acceptor, but that the plaintiff had not sold, 
but still held them. It was held, Willes, J., doubting, that oral 
evidence of the agreement alleged in the bill was not admissible, 
inasmuch as it contradicted or varied the express written con
tract on the face of the bill. Willes, J., after pointing out the 
distinction between this case and Young v. Austen and that class 
of cases, said : ‘‘I do not see why we should not make a prece
dent, to meet the circumstances and the merits of the particular 
case. . . . I do not see why we should not, in a novel case to 
which no distinct low is applicable, rather follow the justice of 
the case than strive to bring the case within a principle which 
will defeat justice. For these reasons, I entertain great doubt,
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though 1 do not foci so strongly on the subject us absolutely.to 
dissent from the judgment of the rest of the Court.” 
Keating. d.. said: “1 should have been desirous, like my 
brother Willcs, if we could consistently have done si», to deride in 
favour of the admissibility of this evidence, beeuuse it is ex
cluded only by reason of a rigid rule of law laid down for the 
general benefit of suitors, but which nevertheless in some eases 
works hardship. As far, however, as I am aware, upon the 
authorities on the subject of bills of exchange, it has always been 
laid down as an inflexible rule that you cannot by parol evidence 
contradict the terms of the written contract, though you may 
negative the consideration, as between the immediate parties.” 
Brett, J., said: “1 agree that the evidence was not admissible, 
because it did not impeach the consideration for the bill, or 
shew that it had failed.” The report of the case does not state 
very fully what the facts were beyond the statement in the idea. 
In the argument II. dames. (J.C.. said: “There are many auth
orities to shew that the intention of the parties to a contract may 
bo shewn by a contemporaneous agreement, whether oral or 
written, provided such contemporaneous agreement does not 
vary or contradict or operate in defeazance of the contract de
clared on, but merely suspends the commencement of the obliga
tion;” and referred to Ppm v. Campbell and other cases.

This case, while it has been commented upon (see Kyles on 
Kills, 17th cd., p. 122, and Slot! v. Fitirlamb (1883), f>2 L.d.Q.K. 
420), has not been overruled. Denman, d., in the last case, said: 
“I have considerable doubt whether that case is intended to go 
the full length of holding that an agreement to suspend the 
operation of a note ‘payable on demand,’ come to by the 
original parties to such a note, would be inconsistent with the 
note. There are expressions in the judgments in Abmj v. 
Crux upon which an argument to the contrary might be founded. 
But the case of Woodbridge v. Spooner (1819), 3 K. & Aid. 233, 
certainly does go that length, and seems to me to be entirely in 
point for the plaintiff. So far, then, as the case depends upon 
the establishment of a parol agreement contemporaneous with the 
note, to the effect that the note, though on the face of it payable 
on demand, should not be enforced for three years, I think the
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defendant’s ease fails, inasmuch as, although the jury have found 
a parol contract proved, such contract is immaterial and inopera
tive to contradict the terms of the note.” It will be noticed that 
the note was payable on demand. In the present case the note 
was payable in 90 days after date. The agreement, therefore, 
that it should not be paid for three years, one would think, ex
pressly contradicted the terms of the note. Bovill. (in the 
Abrey case, points out (p. 42) that Mr. James in his argument 
relied mainly upon two authorities, namely, a passage in the 
judgment of Manic, J., in the Privy Council, in Castrique v. But- 
tiyicy (1855), 10 Moo. P.C. 1)4. 108. and the case of Wallis v. 
Li!tell; and that in the Castrique case the facts shewed no con
sideration. and that the ground of the decision in Wallis v. 
Littell was, that, upon the facts, the oral agreement set up was 
not a variation or defeazance of the written agreement declared 
on, but was merely offered to shew that the written agreement 
was not to take effect until the happening of a given event.

In my view, that was the effect of the agreement in the pre
sent case, namely, that the agreement operated as a suspension 
of the bill until it was ascertained that there was an indebtedness 
at the end of the term mentioned in the bill. The principle re
cognised in Wallis v. Littell was applied and followed in Ontario 
Ladies’ College v. Kendra (1905), 10 O.L.R. 324. where it was 
held, affirming the judgment of the Chancellor, that, where con
temporaneously with a written agreement there is an oral agree
ment that the written agreement is not to take effect until some 
other event happens, oral evidence is admissible to prove the 
contemporaneous agreement. See also Brown v. Ilowland 
(1885), 9 O.R. 48, 66, where it was held that there was no in
fringement of the rule as to the admission of parol evidence, for 
its effect was not to alter the note, but to shew that the condition 
upon which it was to become a note had not been performed— 
quoting Story in part as follows : ‘‘A promissory note, like 
other written contracts not under seal, may be delivered subject 
to oral agreement that it shall not take effect until a future 
time, or until something else has been done that the parties have 
agreed upon; and in such a ease the instrument will have no
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operation until the condition or agreement has been performed, 
even if the delivery is made to the other party himself.”

In Long v. Smith (1911), 23 O.L.R. 121. it was held that parol 
evidence was admissible to prove the existence of a collateral 
agreement in the nature of a condition upon which the contract 
set up was entered into by the defendant. Evidence may be 
given of a prior or a contemporaneous oral agreement which 
constitutes a condition upon which the performance of the 
written agreement is to depend. The oral evidence may be such 
as to affect the performance of the written agreement, by shewing 
that it is not to be operative until the condition is complied with. 
Henderson v. Arthur, | 1907] 1 K.B. 10, at p. 12. and I,indien v. 
Lacey, 17 C.B.N.S. 578, 587, are specially referred to. See also 
Holmes v. Kidd (1858), 28 L.J. Ex. 113.

In the present case, the bank had not only notice of the 
arrangement, but was a party to it, and the acceptance was only 
signed upon the distinct understanding that there was to be no 
liability unless there was an indebtedness from the defendants 
at maturity of the bill. The bank was, therefore, in no better 
position than the New Hamburg Manufacturing Company and 
was not a holder in due course for value. The bank had no 
right, in my opinion, to treat the bill as one for discount, nor was 
it, so far as the evidence shews, any part of the arrangement, so 
far as the defendants were concerned, that any advances should 
be made upon the faith of the acceptance. The bank, it is true, 
passed it through its books, in the form of a discount, and re
duced the overdrawn account by so much, but that was a matter 
of bookkeeping. The bill was never in its hands as a holder for 
value without notice, under which it might claim payment in 
disregard of the condition upon which the acceptance was made. 
It was argued that the transaction as put forward by the de
fence was improbable because the bank would got no benefit out 
of it. This view is not correct. There was a very large indebted
ness, in addition to the overdrawn account of the New Hamburg 
Manufacturing Company, to the bank, upon which the bank was 
likely to lose, as its local manager said, a large amount. The 
obtaining of this conditional acceptance operated in effect as an 
equitable assignment, by making the amount of $2,500 become
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to tliv hank upon the acceptance of tin; machines by the 
defendant»* from the New Hamburg Manufacturing Company, 
and upon the amount due thereon becoming payable by the 
defendants.

In my view, the oral evidence was admissible to establish the 
condition upon which the defendants signed the acceptance.

There was some evidence given that there was no indebted
ness from the defendants to the New Hamburg Manufacturing 
Company ; but it was agreed that the decision of this question 
should stand over until the state of accounts was ascertained by 
the liquidator of the New Hamburg Manufacturing Company.

Judgment, therefore, will not issue until that question is 
settled. If it be found that there was no indebtedness, the plain
tiffs' action should be dismissed with costs. If there was an 
indebtedness, the judgment should be for the plaintiffs with 
costs, for the amount of 1 lie bill, if so much is due. or such lesser 
sum as may be found due. (For such reduction see the Holmes 
case, s il i mi.)

HITCHCOCK v. SYKES.
Su/imni Court of Canada. Sir Charh s Fil:(Mind-, C.,1. Ihiriis, buff, 

Anglin, and limdi ur, .1.1.

1. Vendor and im iieiiAsKK ($ I !•; 271 Hai.e «a Nine tarn Auent
Commission hasin \«;knt vo-iM KeiiAsK.a I'aim iii; or vendor to 
DiseuiM P ha ru Rescission or contract.

Where I he vendor's agent for the sale of properly oil a commission 
basis had induced a third part \ to become his co-purchaser of I la- 
property without disclosing to him the agency and commission agree
ment with the vendors, it is the duty of the vendors, upon learning of 
the fiduciary relationship existing between their paid agent and his 
co-purchaser, to inform the co-purchaser of such agency agreement 
and failure to do so will entitle him to rescission of the purchase agree
ment, and return of any purchase moneys paid thereunder.

2. PRINCII’AI, AND AUKNT ' $ II ( ' 201 Svi.l ul |.AM> \llENT TO HKI.I, ON
COMMISSION Xi.l N I CO-VI Ill'llASKH I" VII.I Hi: TO DlSCUkSE vol.Nt Y 
AOKKKMKNT KhAI'D.

An agent having entered into an agreement with a vendor to find a 
purchaser for Ins propert y at a certain price, and on a cotiimisisou Imsis, 
and subsequently entering into a contract with another for the co- 
purehn.se of the propelt\ with him. is guilty of fraud if he conceals 
from his co-purchaser the fact that he is to receive such commission.

\lTK \b from :i decision of I lie Appellate Division of the 
Supreme Court of Ontario, Id D.L.IL ÔIS. reversing the judg
ment of a Divisional Court, d D.L.IL .*>dI. which affirmed the 
verdict at the trial in favour of the plaint ills.
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Cline, for the appellant*. CAW‘
Kihner, for the re*|HHulents. H. c.

FlTiPATHltk. (\.l. (dissenting): I would allow llii* ap|M*al llrniiorn 
with cost*. sv K km.

Dam K*. .1. : I connu- in tin- opinion statnl l>\ Mr. Justice j.
Anglin.

Dim. J.: I have conic to the conclusion that this appeal lhl,T 1
ought to Ik- dismissed with costs. The only point requiring dis
cussion, in my judgment, is whether, Uvnuse of the dealings 
between the Hitchcocks and Sykes, the respondent Wvlister ls- 
came entitled, on discovering those dealings, to rescind the agree
ment for sale. The facts and the law ha\e Is-en very fully dis
cussed in the various judgments delivered in the Courts Is-low 
I do not think that among the cases cited there is one decision 
which exactly lits this ease. But, when the facts are fully seized, 
it ap|M‘urs to lie well within the principle of the decisions upon 
the authority of which the Court of Appeal rested its judgment 
in (,'ranl v. UtM Exploration, tic., Siftnlicah, |l!HMl| I (J.B. 2Th 
The essential feature of the case, in my view of it. is one which 
has, perhaps, not Is-en emphasized as much as its importance 
would justify. It lies, I think, in the letter of March 2V, IVIO, 
written by W. It. Hitchcock to Sykes. That letter is as follows

Cornwall, <hii.. March 'Jtt, into
Hiram Sykes, Montreal

/Mir Sir, Km-losed herewith please I il id imi|i ns surveyed and drawn 
It. McKay. M.K.. of Cohalt. Ontario. It will give you an 

idea ot the surface work done on the lliteheok Pros.’ silver property, and 
| may add that since Mr McKay visited the pro|s-rt> in tin early part of 
January last, a large amount of work has Is-en done, principally in stripping 
veins and trenching on them to a depth from two to eight feel, until native 
silver, suialltite or niekelite would ap|s-ar

I.IM XTIOV The K 11 of V 1 2 hot 10. CoiieesMi.n I. Townhsip of TimI- 
|io|h-, consisting of SO acres, being only about one-half mile from the wharf 
at the foot of Klk hake, where all steamboats between halehford and 
Klk City may call. The land from the mine to the wharf is level, so that a 
good wagon road will be inex|s-nsive

Tim:: The claims were staked by K. II Hitchcock, and recorded in 
November, IVO!i. under his own license. Sufficient work has been done and 
recorded so that a Crown patent may now Is-obtained No option has ever 
Is-en given on the profM-rty, so that the title is clear with I. II Hitchcock 
of Klk hake.

While there is but a few acres of lock shewing above the level ground. 
I believe the lied rock is not far below the surface of the ground I here 
ap|s-ars to Is- about a dozen well-defined fissure veins running parallel with
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eiich other thruugh the exposed rock. Wv Imvc stripped and blasted out 
rock on only seven of them and find good shewing# of native silver in four 
of them, as well as snialltitc, nickelite zmd a large quantity of ('«limit bloom 
in all veins opened. The rock formation is partly (iabro ami partly fine 
diabase. In many places tin1 wall rock between I lie veins is well mineralized 
with native leaf silver. Argentile ami silver sulphides shew freely in many

In all my experience in the Cobalt country I have not seen so many 
large, rich-looking veins in so small a compass. Kvery vein worked on has 
the ap|>earaiifc of widening as depth is obtained. First-class timber in 
abundance is grown on the property.

Practical mining men from all the surrounding country have been to 
see the property ami praise it most highly. I believe it will prove to be 
richer than anything in the Klk bake or (Sowgamla Districts.

We want a syndicate or company to operate it and an* agreeable to 
dispose «if It HI interests. We must get a substantial payment down of say 
$20,000 or $20,000. the balance from time t«i time to suit. As soon as pay
ment is made we will allow tin* company to start operations as they may #«•<• 
fit. However, a fair percentagi- of receipts of ore ship|n‘«| must lie placed 
in bank to secure our final payments.

We have spent a lot of money, and are still spending it and we know we 
have a genuine silv«-r mine, where silver in large quantities can be bagge«l 
without even using a steam plant to mine it.

If you can prevail on any «if your friends to join you in a symlicate or 
company so that mining «•.•in In* done on a thorough basis early this spring.
I fe«*l that the result will be all that you can hope for. You can safely 
advise your most intimate friend or client to invest their nmnev in this 
proposition.

Yours truly, Hitchcock Huns.,
/wr W. It. Hitchcock.

Pursuant to the suggestions contained in this letter, Sykes 
approached Webster. The result of his negotiations with Web
ster was an agreement of partnership, dated April 7, 1910, in 
which they agreed to buy the property in question and to divide 
the profits equally between them. The other material facts, in 
my view «if them, are that on April 12 the agreement for salt* 
was entered into and the initial payment made, the agreement 
contemplating the working of the property by the purchasers; 
that the commission which it was understood Sykes was to re
ceive for procuring a purchaser on the terms mentioned in the 
letter of March 29, 1910, was paiil to Sykes by the Hitchcocks 
without the knowledge of Webster, but without any attempt 
on the part of the Hitchcocks to conceal from Webster the facts 
touching the commission to be paid to Sykes and without any 
knowledge or suspicion that Webster was not aware of tin* facts; 
that the Hitchcocks were aware that Sykes was a man of no
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nu-ans, hut had had some exiierienee as a mining operator and 
a promoter of mining companies; that the Hitchcocks were not 
aware of the agreement of April 10, hut they understood that 

, the purchasers were buying and intended to work the property
vit he* temporarily or permanently as a joint venture.

On general principles 1 must say. with great respect, that it 
appears to me very dear, indeed, when one keeps in view the 

• terms of the letter of March 20 (the existence of which is. in
my view of it. the decisive fact of the case), that a duty rested 
on the Hitchcocks to inform Webster of the fact that they were 
paying Sykes a commission.

The relationship into which Webster and Sykes had entered, 
with the knowledge of the Hitchcocks, was one of the class which 
imposes upon the parties to it reciprocal obligations of good 
faith and loyalty as regards the common interest in the common 
venture: Carter v. Horne, 1 Equity Abridgment 7. Among 
others, these obligations include the duty of fully disclosing to 
his eo-adventurers any interest one of the parties may have 
which is in fact adverse to the common interest or which may 
Ik- of such a character as to give rise to an obvious risk of ex
cising him to a temptation to fall short of the loyalty he owes 
to that interest. It was visibly Sykes' duty to inform Webster 
of the arrangement lie had made with the Hitchcocks respecting 
commission, and for the purpose of determining the rights of the 
parties in this case it must Ik- taken that the Hitchcocks were 
aware of the existence of that duty. So far we are really on 
common ground. It is not disputed either that if, after liecoming 
aware that Sykes and Webster had formed a partnership for 
the purpose of dealing in mines generally or for the purpose of 
buying the property in question, the Hitchcocks had approached 
Sykes and offered to pay him personally a commission upon the 
purchase of the property by him and his partner, a duty would 
have rested on the Hitchcocks to disclose this arrangement to 
Webster. Such a transaction stands, of course, on the same 
footing as an arrangement by one party to some proposed busi
ness to pay the agent of the other party a commission on the 
completion of the business. The law casts upon the |>erson who 
deals with the agent in this suspicious and questionable way Un
burden of seeing that the duty of disclosure is |H-rformed at the
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risk, if it lie not performed, of becoming implicated in the agent’s 
culpability.

The principle is not a technical one; and it appears to me 
to apply to the circumstances of this case for these reasons. As 
the letter of March 29 demonstrates, the Hitchcocks contem
plated, when they agreed to pay Sykes a commission for pro
curing a purchaser, that, for the purpose of bringing about a sale 
and thereby earning this commission, he should enter into rela
tions of confidence with other persons with whom he was to 
become associated as purchaser, of such a character as would 
impose upon him the duty of disclosing to them his existing 
relations with the Hitchcocks. It cannot, I think, be success
fully contended that there is in principle any substantial relevant 
distinction between a cast* of that kind and those cases in which 
the confidential relationship exists before the arrangement for 
commission is made. The principle has its justification in the 
necessity of protecting these confidential relationships, and from 
that point of view there is, in my judgment, no essential dis
tinction between the two classes of cases.

On this ground, therefore (and 1 wish to make it plain that, 
for my part, I am deciding this case upon the letter of March 29), 
1 think a duty of disclosure rested upon the Hitchcocks.

As to the authorities, I have only a word to say upon one 
of them—(iront v. (Iold Exploration, etc., Syndicate, [1900] 1 Q.B. 
«8.

It is not to be disputed that Lord Justice A. L. Smith puts 
his judgment on grounds that are not applicable to this case. 
Neither is it to be disputed that, if the findings of fact discover
able in the judgment of Lord Justice Collins are to be considered 
the basis of his judgment, then that judgment is not conclusive 
of the present case; moreover, there1 is this further distinction 

it is an important distinction—between the circumstances in 
that case and this: (lovan was not only intended to promote a 
company that is to say, to bring a company into existence for 
the purpose of purchasing the property that Cirant had to sell- 
hut he was, in fact, the managing director of the company, and, 
as such, himself decided upon and actually concluded the pur
chase out of which the litigation arose*. Here it is admitted that 
Sykes did not act in a representative capacity in deciding upon
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or concluding the bargain with the Hitchcocks; on the contrary, 
Webster applied his own judgment to the facts and decided lor 
himself.

It may well be doubted, therefore, whether the decision in 
Grant v. Gold Exploration, etc., Syndicate, 1 (j.B. 233, can
fairly be held to rule the decision in this case. I am inclined 
to think it does not. On the other hand, while, as I have said, 
the opinion above indicated seems to be justified by the princi
ple of the decisions on r Lordships proceeded in Grant's
(’asr, (INM)1 1 Q.B. 233, there are observations in the lent 
of liord Justice Collins which are almost literally applicable to 
the facts of this case.

On this ground, then, 1 should dismiss the appeal, but I do 
not think I ought to take leave of the ease without referring to 
another contention advanced by Mr. Kilmer. The contention 
was this: Sykes's conduct in representing himself as a person 
standing in the same interest with Webster, coupled with the 
concealment of his existing relations with the Hitchcocks, was 
a fraud, in the carrying out of which he was acting as the agent 
of the Hitchcocks and in respect of which the Hitchcocks are 
chargeable as the principals of Sykes. The contention was not 
raised on the pleadings or in the Courts below, or in the respon
dent’s factum, and, I am pretty certain, was advanced by Mr. 
Kilmer out of deference to observations made from the Bench 
during the argument of Mr. Cline. After considering it. 1 do 
not think there is anything in the point, and, if then* were, I 
do not think it would be open at this stage of the proceedings. 
I refer to it because I think I am in a sense responsible for the 
discussion of it and with the object of making it clear that I 
am not proceeding upon any such ground in dismissing the appeal.

It is not, of course, argued that Sykes was the agent of the 
Hitchcocks for the selling of the property; he had no authority 
from them as their representative—that is to say. to bind them 
by any obligation as to the sale of the property. The arrange
ment between him and the Hitchcocks was that if he procured 
a purchaser, at a price named, prepared to buy the properly on 
terms acceptable to the Hitchcocks (indicated in a general way 
in the letter of March 29) he was to be paid a commission. < '«'livr
ai ly speaking, an owner of property who agrees to pay a com
mission to one or more persons for procuring a purchaser does
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not by such an agreement confer any authority upon such persons 
to enter into any obligation on his behalf. And, in this case, 

it was contemplated that Sykes should enter into part
nership arrangements with others, it would lx- vain to argue 
from any facts in evidence in this case—indeed, it is obviously 
not so—that it was contemplated between Hitchcock and Sykes 
that Sykes, in entering into such arrangements, was to have 
authority to act as the Hitchcock's agent and bind them by the 
obligations which he >' I profess to undertake with his co
purchasers. While it was contemplated that Sykes should under
take such obligations, it was never intended that he should 
assume them on behalf of and as the alter ego of the Hitchcocks; 
as there was no authority in fact, so also was there no ostensible 
authority, because, of course, Sykes, in all these arrangements, 
professed to act only for himself.

Then as to the authority of Sykes to make representations 
on behalf of the vendors and as their agent, Sykes had been 
promised a commission for the introduction of a purchaser, but 
he was under no duty to try to procure a purchaser; he was not 
bound to take a single step to that end. It may ho, although 
I should think it a disputable question, that a person having 
such an arrangement with the vendor would solely in virtue of 
that arrangement be possessed of I authority to make repre
sentations as the agent of the vendor in relation to the descrip
tion or value of the property. In any case such representations 
made professedly under the authority of the vendor might, of 
course, be ratified by him and (if brought to his attention while 
the contract was still in fieri) ratification would be manifested 
by the vendor’s proceeding with the contract. But the mis
representation complained of was not and in the nature of things 
could not be made professedly as the representation of the vendor, 
and it was, consequently, incapable in law of ratification by him. 
If made without antecedent authority, his responsibility for it 
must rest on some other principle than that of ratification. It 
seems equally clear that, under such an arrangement as that in 
question, whatever authority might be implied by law as to 
represt touching the description and value of the property,
no authority could be implied or, apart from special circum
stances, inferred by which the commission-earner would be en
titled to represent himself as disinterested. Whether the eir-
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cumstances of this ease would justify the conclusion that Sykes 
had a general authority which would extend to that class of acts 
must be, I think, a question of fact. If 1 had to pass u|xm that 
question, in this case, I should say then* was no such authority. 
Hut the question does not arise, because, if the respondent in
tended to rest his case upon that ground, he should have done 
so at u stage of the litigation at which the appellants would have 
had an opportunity of meeting his alligations under this head. 
But the difficulties of the contention do not end here. Assuming 
authority established, the respondent must shew that the fraud 
was dans locum contractai, that lie was influenced by it in whole 
or in part to enter into the contract. That, again, is an alliga
tion which the up|>elhints have had no opportunity to meet. 
The respondent, it is true, has said that he would not have pur
chased had he known Sykes' relations with Hitchcock. But the 
evidence was not directed to the issue now sought to he raised 
and tlu- appellants have never boon called upon to answer it, 
and we can feel no assurance that we have before us all the evi
dence bearing upon the issue.

It would, therefore, be contrary to the settled practice of 
this Court to permit the respondent to raise the point at this 
stage.

Therefore, there is nothing in this ease to which re*/to a drat 
superior, as expounded in the judgment of Lord Macnaghten, 
in Lloyd v. (trace, Smith <V Co., 11912) A.C. 71b, and the cases 
therein referred to, can ho applied.
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Anolin, J.:—The plaintiffs, vendors of mining property on A..gu...j 

which $20,000 had been ptiitl on account of the purchase price,
$107,000, for default in payment of further instalments of the 
purchase money, claim in this action possession of the lands freed 
from liens, etc., and assert the right to retain the $20,(MM) paid 
as forfeited under a provision of the agreement. The defendants,
Sykes and Webster, are the purchasers. Sykes was the vendors 
agent for the sale of the property on a 10f, commission basis, 
and lie induced Webster to become his co-purchaser without dis
closing to him his agency and commission agreement with the 
vendors. He received $2.000 as commission on the $20,000, 
which was, in fact, paid by Webster, who remained unaware of 
the agency and of the payment of this commission until after
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this action was brought. Wcbst<-r counterclaims for rescission 
of the agreement and the repayment of the 820.000 on the ground 
that the sale was fraudulent as against him, and for damages.

After reviewing the evidence, Hodgins, J.A., summarized it 
as follows:—

The fair renalt of the whole evidence — of which 1 have extracted only 
a few of the more important parts — I think is as follows: That the re
spondents arranged to pay a ten per cent, commission to Sykes to find a 
purchaser for. or induce his friends to join in purchasing , the mining pro- 
perty; that the respondents agreed that if Sykes purchased himself or 
induced another to purchase alone or jointly with him, the commission 
would be paid to Sykes, and in that sense the commission was consciously 
added to the purchase price; that the respondents knew, before the agree
ment was signed, that a relationship of partner or joint purchaser existed 
between Webster and Sykes, and that they were exacting a price from 
Webster and Sykes that they would not have exacted from Sykes alone; 
that they did not disclose the fact that they were paying Sykes a com
mission; and that the appellant did not know of it until September, and 
until after action brought; and if he had known it he would have declined 
to purchase.

The plaintiffs obtained judgment by default against Sykes, 
who had absconded.

The trial Judge upheld the plaintiff's claim and dismissed tin1 
counterclaim on the ground that there was no fraud or inten
tional concealment on the part of the plaintiffs. This judgment 
was upheld in the Divisional Court, because no “duty was cast 
on the respondents to disclose ... to the appellant " that 
his co-purchaser Sykes was receiving a commission from them on 
the sale. To hold otherwise, said the learned ( 'hief Justice, would 
be “to set up an artificial standard of morals.” From this 
judgment Middleton, J., dissented, holding that “the plaintiffs 
had been guilty of fraud both in morals and in law.” In the 
Appellate Division these judgments were reversed, the Court 
holding that Sykes was, in fact, the agent of his co-purchaser, 
Webster; that this relationship was known to the plaintiffs; 
and that such knowledge imposed on them the duty of assuring 
themselves that Webster was aware of the arrangement under 
which Sykes was to receive a commission on the sale. Meredith, 
J.A., dissented, on grounds similar to those which prevailed in 
the Divisional Court. He concludes his opinion with this sen
tence :—

While willing to be ns vicious against vice in any form, ns any one can 
be, I decline to chop off the heads of innocent and useful setting hens on the 
chance of their really being poisonous seqienta.
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There is no doubt, upon the evidence, that Webster was in
duced to become a purchaser by the persuasion and commenda
tions of Sykes, in whom he placed implicit confidence, because 
he believed their interests to be identical. He has sworn that he 
would not have purchased had he known that Sykes was, in 
fact, the vendors' paid agent.

Sykes was admittedly the plaintiffs' agent for sale. Indeed, 
it was they who suggested to him that lie should prevail on some 
of his friends to join him in purchasing the property. In the 
course of his employment by the plaintiffs and to further its pur
pose, he represented to Webster, by his conduit, if not in actual 
words, that his sole interest was that of a co-purchaser with him. 
He deliberately and fraudulently concealed the fact that he had 
another and an adverse interest that he was to receive a com
mission from the vendors of which the amount would increase 
in proportion to the purchase price. When the civil responsi
bility of the principal for fraud and misrepresentation of his 
agent, in the course of his employment, is taken into account, 
the present case is, in my opinion, indistinguishable in principle 
from one where vendors, knowing that it is necessary for a pros
pective purchaser to rely on the skill and advice of an expert in 
regard to the property which he contemplates buying and that 
he intends to do so, recommend to him and induce him to em
ploy for that purpose, as an independent man, in whose opinion 
and advice he can place implicit confidence, a person in their 
own pay whose remuneration is dependent upon a sale being 
effected and its quantum on the price obtained, and deliberately 
refrain from disclosing to him that person’s relationship with 
themselves. Sykes’s misrepresentation to Webster as to his true 
position in regard to the transaction with the plaintiffs and his 
fraudulent concealment of his commission interest occurred in 
the course of his principals’ business and were, at least in part, 
for his principal's benefit. That a purchaser who bought under 
such circumstances, in reliance on the advice of the person thus 
recommended by the vendors and in ignorance of his relations 
with them, would be entitled, on discovering the facts, to repu
diate the transaction is unquestionable. It is not material that 
Sykes’s fraud, since it was committed while lie was purporting 
to act within the scope of his employment, and in the course of 
the service for which lie was engaged, may have been committed
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Hitchcock representations of their agent the plaintiffs were responsible, and

nvkk«.
on that ground alone the impeached contract cannot stand : 
Milburn v. Wilson, 31 Can. S.C.R. 4SI: 1 Hals. 211.

1 also agree with the view taken in the Appellate Division 
that, on becoming aware of the relationship between Webster 
and Sykes, as they admittedly did before the contract for the 
sale was made, knowing that they were paying a commission to 
Sykes, that he then stood in a fiduciary relation to his co-pur
chaser, and that his interest was in conflict with his duty in 
regard to the disclosure to Webster of his claim to a commission, 
it was the duty of the vendors to have satisfied themselves that 
Webster was aware of Sykes's relations with them. It does not 
matter that, when the agreement to pay commission was entered 
into, Sykes and Webster had not yet come together. Before the 
contract of sale was made, the plaintiffs knew that Webster was 
relying on Sykes in the purchase which he was making. They 
knew he had sent Sykes to examine and report on the property. 
They knew, or should have known, that it was, or might be, 
Sykes's interest to conceal his agency for them from Webster, 
and they should have anticipated that he might have done so; 
and it was at their peril that they consummated the transaction 
and paid Sykes his commission without having ascertained that 
Webster was apprised of the true situation. The principle under
lying the decision in (iront v. Cold Exploration, [HUM)) 1 Q.B. 
233, covers this ease. When the agreement to pay a commis
sion was made in that ease, the vendor did not know that the 
agent, (Jovan, to whom it was promised, stood in a fiduciary 
relation to the purchasers. But, as Collins, L.J., says, at 217:—

It is, however, <|iiite sufficient In raise the legal question in this ease 
that he (the vendor) became aware before he agreed to sell to the defendants 
that (iovan had been acting for them in bringing about the sale. The facts 
are, then, that the vendor and the buyers' agent. known to the vendor to 
be such, agree upon a price to be paid by the purchaser one-tenth of which 
is to go into the pocket of the buyers’ agent.

See also the judgment of Vaughan Williams, L.J., at pp. 253-4.
Indeed, while 1 do not rest my judgment on such a finding, 

from the facts established it would seem to be a legitimate in
ference that, when closing the transaction with Webster in the 
solicitor's office at Cornwall, the Hitchcocks were aware that,
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lu* was ignorant of the commission to lu- paid to Sykes and wore 
parties to the concealment of it from him. They knew that the 
arrangement between Webster and Sykes was that they should 
Iteeome purchasers with equal interest»; they knew that Webster 
was buying in reliance on Sykes's report on the property and 
for a price which Sykes had fixed with !•’. II. Hitchcock when he 
made the inspection; they knew that the $20,(MM) was being 
paid by Webster’s cheques. Instead of one cheque for .$20,000, 
Webster had brought to Cornwall three marked cheques- one 
for $15,000, one for $3,000 and one for $2,(KM)—with a very 
faint hope, which j>roved illusory, that at the last moment he 
might |H)ssibly secure some reduction in the price of the property. 
When the agreement of purchase was signed in the solicitor’s 
office, the Hitchcocks took the three cheques. Nothing was said 
about the fact that $2,0(H), the exact amount of one of them, was 
to go to Sykes for commission. When the party left the solicitor’s 
office to go to the bank, Webster dropped off on the way for some 
unexplained reason. At the bank, instead of handing over Web
ster’s $2,(MX) cheque to Sykes, two new cheques, each for $1,000, 
were drawn and given to Sykes, one being signed by K. H. Hitch
cock and the other by W. R. Hitchcock. No receipts were taken 
from Sykes, and the cheques did not state for what they were 
given. The explanation of this offered by W. R. Hitchcock is 
that Sykes was in a great hurry to catch a train. Why, if that 
were the case, Webster’s $2,(K)0 cheque was not endorsed and 
handed over to Sykes either in the solicitor's office or in the 
bank is not explained. If it was not designed to keep Webster 
in ignorance as to the commission paid to Sykes, it is difficult 
to understand why this course was not adopted. There was, 
in fact, no such hurry as Hitchcock suggests. Of course, if the 
$2,(MM) had been paid to Sykes in the solicitor’s office, Webster 
would have known it; if Webster’s cheque had been endorsed 
over to Sykes and put through his bank account, Webster might 
have learned inconveniently soon of the payment of the com
mission. It seems to me incredible that the Hitchcocks could 
have believed that Sykes had told Webster of the commission 
arrangement. There is no suggestion of any reason why, if Web
ster was aware of it, lie should have allowed Sykes to have the 
whole benefit of the commission, which would result in his paying
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for the property 10*, more than the vendors' actual price—for 
his one-half share 20*, more than Sykes was to pay for his. It

HITCHCOCK is utterly unreasonable to suppose that the Hitchcocks really 
thought that Webster was consciously entering into a transaction

SYKK». of that kind. That they knew that Sykes was obtaining the
Anglin. J. commission for his own benefit admits of no doubt. If they 

thought Webster was ignorant of the commission arrangement 
(as I think they did), their duty to have informed him of it is 
indubitable.

But that duty, in my opinion, arose when they obtained 
knowledge that their paid agent occupied a fiduciary relation in 
the transaction to his co-purchaser, and failure to discharge it 
cannot be excused by proving that they believed that Sykes had 
disclosed the circumstances to Webster: (iront v. Hold Explora
tion, 119001 1 Q.B. 233, at 248, per Collins, L.J.

That Webster is entitled to the relief of rescission is clear 
on the authority of cases such as Panama and South Pacific Tele
graph Co. v. India Rubber, etc., Co., 10 Ch. App. 515. And it 
is not an answer that the property was good value for the price 
paid: Parker v. McKenna, 10 Ch. App. 90. The- Court will not 
enter on that field of inquiry.

On both these grounds, therefore—because Sykes, as the 
vendor’s agent, was guilty of fraudulent misrepresentation, for 
which they are responsible, and because1 they paid a commission 
to Sykes when they knew him to be Webster’s trusted adviser 
and eo-purclutser, without ascertaining that Webster knew that 
this commission was to be paid—I am of the opinion that the 
defendant Webster is entitled to succeed on his < rclaim.

Tin1 mechanics’ liens which were registered against tin1 property 
have been removed. They present no obstacle to the defendant 
Webster having this relief. The plaintiffs are in possession of 
the property. I agree with Hodgins, J.A., that there is not 
enough in the correspondence to warrant a finding of waiver by 
Webster of his right to rescind after he became aware of the 
facts which gave him that right, nor has there been any dealing 
by him with tin1 property which would amount to ratification of 
the contract.

In the judgment of the Appellate Division, the plaintiffs' 
rights in regard to protection of the shaft sunk on the property

5
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by the defendants, or their assignee, and in regard to the ore 
taken from it, are carefully provided for.

I would dismiss the appeal with costs.

Brodeur, J.:—It is with a great deal of hesitation that I 
have come to the conclusion that this appeal should be dismissed.

1 was unable to see that the appellants were guilty of fraud, 
in the ordinary sense of the word, or that they intended to bribe 
Sykes when he stipulated a commission in their letter of March 29, 
1910.

CAN.

S.C.

Hitchcock

Brodeur. .Î.

If I may refer to some judgments rendered in mining cases 
in this country, I see that it is the habit of some who deal in 
mining operations to become members of syndicates, to play the 
part of the broker and to receive from the vendor a commission 
upon the sale to another member of the syndicate.

I'-V,T.V business (says Judge Riddell in a ease of Murray v. Craig, 10 
O.W .It. KSN) lias ils own methods and its own code of ethics, and while the 
method of proceeding spoken of looks odd at first sight there is nothing 
improper in it, if thoroughly understood by all concerned.

But in this ease, however, no such method has been proved 
as being prevalent in the circles of which the parties formed part, 
and we have to apply the law as it applies to all persons.

The principle of law and equity is that an agent or a partner 
shall make no profit to himself out of his employment other than 
the amount payable to him by his employer or the partnership.

That principle is an exceedingly just one, calculated to secure* 
the observance of good faith between principal and agent or 
between partners and to prevent the agent sacrificing the interest 
of the employer and obtaining gain and advantage for himself.

It was found in this case* that Sykes, though a partner of 
Webster and though instructed by the* latter to re*pe»rt upon the 
value of the mining proposition that was offered to the-m by the* 
appellants, was, however, in the*ir pay, and was, therefore, in
terested in having the* purchase* e*arried out.

It seems to me* that this case is, in all respects, similar to the 
case of (Iront v. Cold Exploration, [19001 1 Q.B. 233, in which 
it was stated by Mr. Justice Collins that
if a vendor pays a commission to a buyer's agent in order to secure his help 
in bringing about the sale, and does not inform the buyer of the fact. In* 
cannot de'fend the transaction impeached by the buyer, who has in fact had 
no notice, by proving that he believed that the agent had disclosed the 
circumstances to his principal.

Appeal dismissed with costs.
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ONT. PRICE v. FORBES.

S.C.
Ontario Supreme Court. Appellate Division, Faleonbridge, C.J.K.H.,

Hod g ins, J.A., Latehford, and Kelly, JJ. January 25, 111 15.

1. Contracts '(PVI>—3»3)—Building contract--Ckrtificatk ok ckr-
FORMA —( ONCI.UNIVKNK.SK OF.

Where th :,der and tin* architect knew when u progress certifi
cate was he ven by the latter that there was nothing due from
the owner a. nut more than the entire value of the work up to that 
time had already been paid, the architect's certificate is not binding 
between the builder and the owner.

| Smalliniud v. Con 7, 1 O.W.X. 1025. followed : lliekman x. Roberts.
[ 1913) A.V. 22». referred ta». |

2. Contracts ( g IV 1)—3(13)—Buildinu contract—( khtificatk of i*kr
FORMANCK—( O.Xd.l S1VKNKS.S OF—B.\li WORK OR MATKRIALS---- SKT-

W here it is a term of the building contract that payment on any 
certificate granted by the architect is not to exonerate the contractor 
from liability for bad material or bad workmanship, such defects are 
likewise available in defence of an action brought by the contractor 
to enforce payment of the amount certified by the architect.

Statement Appeal by the plaintiff from the judgment of J. A. C. Cam
eron, an Official Referee.

.1/. A'. Lennox, for appellant.
/{. II. Holmes, for defendant, respondent.

H0(1 gins, J.A.

The judgment of the Court was delivered by

Hodmns, J.A. :—Mr. Lennox did not attack any of the find
ings of the Official Referee appearing in the report appealed 
from, but contended that the appellant was entitled to judgment 
for the amount of the architect’s certificate for .$1,400 dated the 
3rd June, 1013. which the respondent had refused to pay. He 
urged that it was conclusive as between the appellant and re
spondent, no matter whether the respondent had a claim aris
ing out of the non-completion of the work or from its improper 
performance.

This contention leaves out of sight the meaning of the con
tract in this case, as well as the effect of the Referee’s findings, 
supplemented as they were by a certificate procured, at the sug
gestion of the Court, by the parties.

An architect’s certificate may be made, by express agreement, 
final and binding on both the owner and contractor, and in that 
sense conclusive as between them. But, as pointed out by the 
judgment of the Court of Appeal in Smallwood Brothers v. 
Powell, 1 O.W.N. 1025, that result by no means follows if the
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contract itself affords evidence that the certificate is not finally ONT. 
to settle the matters which it deals with, and does not absolve s. ( 
the contractor from responsibility for work badly done or 
omitted. See also Watts v. McLeay (1911), 19 W.L.R. 916, and 
Contractors Supply Co. v. Hyde (1912), 2 D.L.B. 161. FoBnKS

In this case no payment is to be made except on the archi- Hodeimi' JA- 
tect’s certificate “that a certain amount of work has been done 
to their (aie) satisfaction.” Payment is to be made “at the 
rate of 80 per cent, on the value of work executed from time to 
time, and of the remainder a further 10 per cent, on the certi
fied completion of the work, and the balance of 10 per cent, 
within six months after the architect has certified that the works 
arc completed to his satisfaction.” It is not stated in the archi
tect’s certificate here what amount of work has been done ; and 
the finding of the Referee is, that “the amount paid by the de
fendant on account of the said contract far exceeds the value of 
the work done and material furnished.” This affords a complete 
answer to the claim ; for the appellant is entitled to only 80 
per cent, of that value, and he has already received more than 
100 per cent, thereof.

Apart from that, however, the certificate is not conclusive.
Payment on any certificate is not. by the terms of the specifica
tions, to exonerate the contractor from liability for any defect 
attributable to bad material or bad workmanship. The Referee 
found that the material was bad and the work improperly done.
If payment of the amount of a certificate forms no bar to the con
tractor s liability, then, A fortiori, the giving of the certificate 
can put the matter in no better position.

But it is unnecessary to consider this point further, for the 
report charges the architect with improperly issuing this certi
ficate, and the Referee’s later finding states that both the appel
lant and the architect knew, when the certificate was given, that 
there was nothing due from the owner : a clear case of fraudulent 
collusion.

It may be noted that in Ilirkman rf- Co. v. Roberts, [1913]
A.C. 229, the House of Lords has decided that improper inter
ference by the building owners with the architect, in forbidding 
him to issue a certificate, was sufficient in itself to shew that the
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ONT architect had abandoned his attitude of impartiality, and that the

S. c. obtaining of his certificate was therefore not a condition preee-

Forbes.

dent to recovery of the amount properly due.

J have not considered whether the contract limits the appel

lant to his commission of 10 per cent, on the cost of erection,
Hodgins, J. A. and does not go far enough to enable him to demand and re

ceive the cost itself in the way indicated in the specifications.

The appeal should be dismissed with costs, which, however, 

arc not to include the costs of procuring the evidence, in view 

of the application of the appellant, when launching his appeal, 

to dispense with it, on the ground that he proposed to argue the 

case wholly upon the findings of the Referee: a course which lie 

scrupulously pursued.

Appeal dismissed.

MAN. BERTRAM v. BUILDERS' ASSOCIATION OF NORTH WINNIPEG.

K. B. Manitoba Kina's Bench, (ialt, ,/. May 14. 1915.

1. Nkomuem-e • 6 I C 1—44)—Danuehoi h premises- Excavations Dvty 
as to «'are— Independent contractor.

A man who orders a work to he executed from which, in the natural 
course of things, injurious consequences to his neighbour must he 
expected to arise unless means are adopted by wjiich such consequences 
may !><• prevented, is bound to see to the doing of that which is neces
sary to prevent the mischief, and cannot relieve himself of his responsi
bility by employing someone else, whether it be the contractor em
ployed to <lo the work from which the «lamage arises or some indepen- 
«lent person, to do what is necessary to prevent the act he has ordered 
to be «lone from becoming wrongful.

[Bower v. Prate, 1 Q.B.D. 321, followed.'

Statement Action fur trespass and for damages.

(i. 11’. linker, K.(\, for plaintiff.

E. I{. Levinson, for defendants.

Galt, J.:—This action was commenced on May 26, 1914, 

and two days later the plaintiff obtained an ex parte injunction 
against the defendants restraining them from encroaching upon, 

injuring, damaging or interfering with the plaintiff’s land— 

namely, lot 295, situate on Selkirk Ave., in Winnipeg. The 

defendants own lot 296, adjoining the plaintiff’s property on the 

east.
The plaintiff complains that on or before May 1, 1914, and 

since, the defendants commenced building operations on said 

lot 296, and have made a large excavation thereon, and have
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done the same negligently and without regard to the rights of 
the plaintiff, and have undermined the plaintiff's land, and have 
caused part of the plaintiff's land to fall into the said excava
tion, and have caused the plaintiff’s fence to fall down, and have 
destroyed the same, and have otherwise encroached upon plain
tiff's property.

Plaintiff claims: (a) .$1,000 damages; (b) an injunction; 
(c) further and other relief.

The defendants deny the encroachments complained of, and 
set up, amongst other things, that, in erecting their building 
upon their own lot they < " skilled contractors to per
form the work, and thereby relieved themselves of any liability 
for the results.

The injunction against the defendants was obtained upon an 
affidavit made by the plaintiff, verifying the statement of claim 
and stating, amongst other things:

4. The Hiiid defendants have made an excavation on their said land 
to the depth of about eight feet up to the line of my land adjoining their 
said land to the west. This excavation extends alongside my land for 
about 100 feet, b: making this excavation they undermined my land and 
left the excavation open for some time causing the earth along my land 
for about 100 feet to fall in, varying in depth from six inches to about two 
feet in some places. My fence, which was wholly situated on my own 
land, has fallen down into said excavation and has been destroyed by the 
defendants.

MAN.
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I’.KHTHAM
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The injunction was served upon the defendants upon the day 
it issued. It was expressed to be “until Wednesduy, the 3rd 
day of June, IV14, or until the motion then to be made to con
tinue this Injunction shall have been heard and determined.” 
As a matter of fact, it never was formally continued or dissolved.

The evidence given at the trial shewed that the defendants, 
desiring to erect a large building upon their own property, made 
the requisite excavation for the foundation, which was to be of 
concrete. The plaintiff's property was bounded by an old frame 
fence, erected 14 years ago, the posts of which at one portion at 
least projected into and upon the defendants’ property to the 
extent of atfeust two or three inches.

As a matter of fact, the defendants did not undermine the 
plaintiff’s land at all.

When the excavation was being made, the plaintiff caused 
his solicitors to write a letter, on May 1, 1914, to the defendants

6976
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pointing out the likelihood of injury being caused to the plain
tiff's property, and saying:—

We bvg to advise you that unless steps are taken forthwith to protect 
our client's property from injury, we will require to apply to the Court for 
an injunction.

The defendants established to my satisfaction that they did 
take precautions in this respect by erecting supports along the 
line, but as tin* foundation progressed towards the top it would 
be impossible to maintain the supports, and so the fence, which 
was on the extreme limit of the plaintiff’s property, fell in.

From the commencement the plaintiff took the position that 
he was entitled to have his property and fence maintained just 
as it was before the excavation took place, and both he and his 
wife kept a watchful eye upon the defendants’ workmen and 
strenuously objected to any of them entering upon his property 
in connection with the building operations.

In addition to making the supports above alluded to, the 
defendants took care not to excavate their ground to the extreme 
limit, but left a fraction of an inch to spare. Moreover, although 
the continuation of the old fence by the plaintiff seemed ridicu
lous, yet the defendants offered.to take it down until their build
ing had progressed substantially, and then replace it for the 
plaintiff, but the plaintiff refused to permit this. It was shewn 
in evidence that a new fence could have been put up for about 
630.

It was natural and unavoidable by the defendants that a cer
tain amount of the plaintiff’s land should fall into the defen
dants’ excavation, and it did so to the extent of a depth of two 
or three feet in certain portions. The ' " "mts had foreseen 
that this must happen, and they had kept a quantity of good 
soil for the purpose of replacing any which might fall out of the 
plaintiff's property, and, after the wall was sufficiently high, the 
defendants offered to do this filling in for the plaintiff, but he 
and his wife refused to allow them to come upon the property 
for the purpose. The amount of earth necessary ^feis shewn to 
be five or six loads, at a cost of perhaps $4 or $5. It is true 
that the pi and his wife stated that the defendants were
only going to fill up the holes with waste material from the build
ing, such as sand or gravel, etc., but I accept the evidence of the

73

A5D



23 D.L.R.] Ukrtkam \. Bvinmats’ Association.

defendants' witnesses upon this point in preference to that of 
the plaintiff.

The above statement of facts indicates the extent of the petty 
dispute which I am called upon to decide.

Insignificant as the facts of this case are, they raise one or 
two questions of law which are more difficult to decide. Both 
parties appeared to recognize that the question of costs was 
really the main question left for adjudication.

The plaintiff claims that, being entitled to an injunction at 
the time he obtained it, he is now entitled at least to “damages 
in lieu of an injunction," together with costs on the King's Bench 
scale, inasmuch as the County Court has no jurisdiction to grant 
an injunction.

In my opinion, the plaintiff never was entitled to his interim 
injunction. He obtained it on May 2K, 1914, and the evidence 
given by the defendants established conclusively that their 
foundation had been erected to the level of tin* surface on May 
23, 1914. Consequently, there was no danger whatever of any 
further subsidence of the plaintiff’s ground or any pretence 
that the defendants were, in truth, encroaching upon the plain
tiff’s property. The fence was already down, the boards of which 
were carefully stacked by the defendants to the rear of the plain
tiff's proj>erty, in case In* required them again. The plaintiff mis
stated the case to the learned Judge who granted the injunction 
by stating that the defendants had undermined his property and 
that the fence was wholly situated on his own land. The plaintiff, 
therefore, had no equity entitling him to an injunction at the time 
he obtained it.

Is he entitled now to claim damages “in lieu of an injunction" 
as distinguished from the ordinary damages, which he also claims?

In Migurz v. Harrixon, 20 D.L.H. 233, 25 Man. L.R. 40, the 
same question, arising under somewhat different circumstances, 
was answered by the Court of Appeal in the affirmative. In that 
case the plaintiff had claimed, (a) specific performance of a con
tract, (b) a vesting order, (c) in the alternative, $3,157.34 (alleged 
increase in the value of the land), (d) judgment that the plaintiff 
do recover from the defendants $160.35, being moneys paid by 
the plaintiff to the defendants (namely, 8141) under said agree
ment, and legal interest thereon. At the trial, judgment was
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given for the plaintiff for #141 damages, and costs to he taxed. 
The taxing officer decided that the costs should he taxed on the 
King's Bench scale. 1 held, on appeal from the taxing officer, 
that, having regard to the judgment of Ixillam, J., in Cochrane v. 
Hornier, 3 Man. L.R. 449, for the purposes of taxation the action 
must he regarded as one simply for #141 damages, and that inas
much as this was well competence of the County Court
the costs should he taxed on the County Court scale. On appeal 
to the Court of Appeal the latter Court held that the damages 
in question must be regarded as “damages in lieu of specific per
formance," and inasmuch as a claim for specific performance 
could not he brought in the County Court the plaintiff was en
titled to bring his action in the King’s Bench, and should recover 
his costs accordingly.

The provision in our Act enabling the Court to award damages 
in lieu of, or in addition to, specific performance or injunction, is 
simply a reproduction of Lord Cairns’ Act. It has always been 
held in England that a party seeking such damages must shew 
that he is otherwise entitled to equitable, as distinguished from 
legal, relief. This is a condition precedent: see Ferguson v. 
Wilson (18()0), L.R. 2 Ch. 77. The Judicature Act has not altered 
this requirement: see White v. Boby (1877), 2(i W.R. 133; Proctor 
v. Bayley (1889), 42 Ch.l). 390 (C.A.); Hals., vol. 27, sec. 184, 
n. (<).

But in Miguez v. Harrison, 20 D.L.R. 233, specific performance 
had become impossible before the commencement of the action— 
the defendant having conveyed the land to a third person. In 
such a cast1 a plaintiff does not possess the requisite equity, and 
so it is not allowable to award damages in lieu of specific perform
ance: see Hals., vol. 27, see. 105.

The attention of the Court of Appeal was not directed by 
the learneil counsel who argued the case to the line of authorities, 
above mentioned, and 1 cannot assume that if the attention of the 
Court had been directed to them the Court would have done 
otherwise than follow them.

The defendants have always denied any liability whatever to 
the plaintiff. They contend that by employing skilled contractors 
to erect tin1 building they have thereby relieved themselves of 
liability for any damages which may have occurred. This cor.-

2604
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tent ion cannot he* maintained. The law applicable is tersely 
summed up in Bower v. Peate, 1 Q.R.D. 321, where Cockhurn, 
(\J., delivering the* judgment of the Court, said, at p. 320:—

A man who orders a work to he executed from which, in the natural 
course of things, injurious consequences to his neighbour must be expected 
to arise unless means are adopted by which such consequences may lie 
prevented, is bound to see to the doing of that which is necessan to prevent 
the mischief, and cannot relieve himself of his responsibility by employing 
someone else—whether it be the contractor employed to do tin work from 
which the damage arises or some independent person to do whu* is neces
sary to prevent the act he has ordered to be done from becoming wrongful.

1 find upon the evidence that the defendants did take all 
reasonable precautions in every way to avert any injury or loss 
to the plaintiff. They offered to take* down his fence and replace 
it again as soon as their building was sufficiently high to do so. 
They endeavoured to support the plaintiff’s land by propping it 
up, and they offered to fill up all the holes which were made by 
the plaintiff's earth falling in with equally good earth, but the 
plaintiff was determined to maintain his strict common law rights 
to the uttermost.

The administration of justice at the present day is not fettered 
to the extent it formerly was in awarding damages or costs to 
people who insist upon their strict legal rights. The trend of 
modern decisions is well exemplified in Behrens v. Richards [1905], 
2 Ch. 614. As was said by Buckley, J., at p. 019:

It is matter for the application of reason, common sense and ordinary 
forbearance, not for an injunction.

Again, at p. 022:—
The existing security of the tenure of land in this country is largely 

maintained by the fact that the owners of the land behave reasonably in 
the matter of its enjoyment. It would, in my judgment, be a disastrous 
thing, not for the public only, but for the landowners also, if this Court, 
at the caprice of the landowner, not because circumstances have altered, 
but merely because he was minded that it should be so, entertained every 
trivial application to restrain persons by injunction from using paths which, 
though not public highways, have in fact been used by the permission of 
the owners for many generations, and whose user is no injury to the owner 
of the land.
In the result the learned Judge awarded the plaintiff nominal 
damages without costs.

In this country, where an adjoining land owner is desirous ot 
erecting a building upon his property, it is inevitable that to a 
certain extent the workmen will frequently and almost of necessity 
do acts which in the strict eye of the law are legal trespasses upon
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the adjoining owner ; but in such cases one would have supposed 
that people would have already learned the lesson recognized in 
the last-quoted cast*, and would apply their reason, common sense 
and ordinary forbearance, rather than go to law over trifles.

But the plaintiff’s legal right must be recognized if he insists 
upon it, and he does so, pointing out that along certain portions 
of the defendants’ wall the defendants supported their concrete 
by inserting thin boards of shiplap and supporting these boards 
by driving in some wooden supports, 2 in. by 4 in., which projected 
into the plaintiff’s property. The plaintiff also had a legal right 
to the maintenance of his fence, except in such portions as where 
it trespassed upon the defendants’ land. It is impossible to imag
ine what useful or ornamental purpose could be effected by an old 
board fence built right up against a new and substantial building, 
but if the plaintiff wants it there he is < d to have it.

To the extent above mentioned the defendants have trespassed 
upon the plaintiff’s property. The outside limit of the damage 
sustained by the plaintiff is $36, which will cover the cost of a now 
fence and of filling up the spaces " which fell in. He never 
was entitled to the injunction, nor, for the reasons above given, 
to damages in lieu of it.

I’nder all the circumstances of this ease I think justice will be 
■ lone by giving tin* plaintiff judgment for 830 ordinary damages 
without costs.

./mltjnn nt fur plaintiff.

FOSS v. STERLING LOAN.

Ra skate he nun Supreme Court. Haultnin, tXewlands, La mont, amt 
Brown. .A/. -InIp 15, 1915.

1. Knecctiox (6 1—8|—Eqvitaih.k khtatks—I'crciiankh’h intkrkst in
I.AXII—( AVKAT8- 1 .AXII TITI.KH.

Tin* filing of » caveat under sec. 17. cli. 19. of the Land Titles Act 
(Sask.i. on a writ of execution does not hind the unascertained equit 
able interest of a vendee under an agreement for the sale of lands so 
as to make it enforceable against the interest in the lands under a 
transfer subsequently registered.

[Foss v. S ter lin;i Loan. 21 U.L.it. 755. alllrmed.]

Appeal from a judgment for defendant, 21 D.L.R. 755.
T. />. Brown, for appellant.
./. .1. Allan, K.C.. for respondent.
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The judgment of the Court was delivered by SASK.

Newlands, J.:—On April 5, 1912, by an agreement in writ- s~(-
ing one Frank W. Downing agreed to sell to XV. G. Wilmoth the Ftws
north-west quarter of seetion 25, township 8. range. 8, west of the stkki.ixu 
2nd meridian, and the north-east quarter of section 26, in the Loan. 

same township and range, for the sum of $9,600 on the terms Newiande. j. 
therein mentioned. On March 12, 1913, the said Downing as
signed to the defendant the lands mentioned in the aforesaid 
agreement, together with the said agreement and all moneys 
accruing due thereunder, subject to a prior assignment to the 
City Investment Co., as security for an advance of $1,500. Tin- 
evidence does not shew when the defendant became the registered 
owner of the above lands, but the statement of claim alleges that 
the defendant was, at the time of the issue of the executions here
inafter referred to, and the registering of the caveat hereinafter 
referred to, the registered owner of the said lands, and the trial 
Judge assumed that the defendant became so registered between 
the assignment to it above referred to and the date of the execu
tions hereinafter referred to. On or about July 11. 1913, the 
plaintiff recovered judgment in the District Court of the judi
cial district of Regina against said Wilmoth for the sum of 
$233.16, which judgment is still in force and unsatisfied. On or 
shortly after the said July 11, 1913, the plaintiff caused writs of 
execution against the goods and lands of the said Wilmoth to 
issue upon the said judgment directed to the sheriff of the judi
cial district of Cannington, within whose bailiwick the said lands 
are situated, which said writs were delivered to the said sheriff 
on or about September 17, 1913; and on or about the said Sep
tember 17, the sheriff delivered or transmitted to the registrar of 
the Cannington Land Registration. District a copy of the said 
writ of execution against lands. Said executions are still in 
force. On or about September 24.1913, the plaintiff caused to be 
registered in the office of the registrar of said land registration 
district against the title to the whole of said lands a caveat under 
the plaintiff’s said writs of execution, which said caveat has 
continued to be ever since and is still registered against the 
title to said lands. On or about April 3, 1914, the said Wilmoth 
was largely indebted to the defendant under the agreement en-
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the defendant was pressing the said Wilmoth for payment of
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same. The said Wilmoth eould not pay this money; he had no 
horses or maehinery or seed and eould not farm the land; and it 
was therefore agreed between tin- said Wilmoth and the defend

.Wwland», J. ant that the said Wilmoth should execute to the defendant a quit 
claim deed of the said Wilmoth’s interest in said land. Wilmoth 
accordingly, on April 1914, executed to the defendant a quit 
claim deed of the interest of the said Wilmoth in the said land. 
At the time of the execution of this quit claim deed the defend
ant credited to the said Wilmoth the sum of $155 on account of 
the purchase price of another quarter section which the defend
ant at the same time sold to the said Wilmoth. This land was 
sold at $1,280 and the contract was made to the wife of tin* said 
Wilmoth. The land in question cost $900 and as it was prac
tically prairie land and did not require to be worked, the defend
ant company thought Wilmoth or his wife might be able to 
trade it off to somebody else, as Wilmoth was a real estate 
dealer, and in this way the defendant would probably got its 
money out of the land. The learned trial Judge accepted the 
evidence of Mr. Tasker as to the reason this $ 155 was credited, 
and found as a matter of fact that it was not credited for the 
purpose of repaying to Wilmoth any interest or equity that he 
had in the land, but was solely on account of the fact that the 
land required to be worked, that Wilmoth was unable to work it, 
and that in order to induce Wilmoth to execute a quit claim deed 
and to deliver up possession to the defendant, the defendant 
agreed to credit him with this $155, but that it was not at all 
because the defendant thought that Wilmoth’s equity in the land 
was worth anything; in fact, he also found that at the time of 
the quit claim deed to defendant the land was not worth as much 
as defendant *s claim against the land, and that Wilmoth’s equity 
was not worth anything. On April Hi. 1914, the defendant en
tered into an agreement to sell said land to Thomas and David 
Crumley for the sum of $8,000, although the consideration was 
expressed to be $8,001. On or about May 14. 1914, the defend
ant. who about that time first learned of the plaintiff’s caveat, 
caused the registrar to forward a notice under sec. 130 of the
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Land Titles Act to tin- plaintiff notifying the plaintiff that his 
caveat would lapse unless an order for continuance of the 
caveat should be filed. Subsequent proceedings were taken, and 
this action was commenced on July In, 1914. In this action, the 
plaintiff claims from the defendant (1) payment of the amount 
of the plaintiffs said judgment, with interest and costs: (2) a 
declaration and order of this honourable Court that the plain
tiff s caveat is properly registered against the title to the said 
lands, and constitutes and has constituted since the date of the 
registration thereof a valid charge against the whole of the said 
lands; (3) equitable execution and the appointment of a re
ceiver; (4) at the plaintiff’s option an order for the sale of the 
said lands and the application of the proceeds in payment of 
the plaintiff’s said execution and costs. The learned trial Judge 
dismissed the plaintiff's action.

From this judgment the plaintiff appealed. The grounds of 
appeal were briefly as follows ; That by virtue of see. 17 of eh. 
Hi of the Acts of 1912-13. the sheriff, by filing the writ of execu
tion in the land titles office seized the interest of Wilmoth under 
the agreement of sale in this land, and that see. 125 of that Act 
gave plaintiff the right to file a caveat and that he was entitled 
to a judgment against defendant either for the amount of his 
claim or that the lands in question should be sold to satisfy the 
same.

Sec. 125 of the Land Titles Act provides that any person 
claiming to be interested in any land under an execution where 
the execution creditor seeks to affect land in which the execu
tion debtor is interested beneficially, but the title to which is re
gistered in the name of some other person or otherwise, may 
lodge a caveat, and sec. 17 of ch. Hi of the Acts of 1912-13 pro
vides that a writ of execution against lands when filed in the 
land titles office
shall hind and form a lien and charge on all the land* of the execution 
debtor situate within the judicial district of the sheriff who delivers or 
transmits such copy as fully and effectually to all intents and purposes 
as though the said lands were charged in writing by the execution debtor, 
under his hand ami seal.
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and sub-sec. 1 of sec. 2 of the Land Titles Act provides that
“Land" means every estate or interest therein and whether such estate or 
interest i* legal or equitable.
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>ASK. The learned trial .Judge based his derision largely upon the
s.c. interpretation he gave to the word “lands" as distinguished 

from the word “land" as interpreted in sub-see. 1, of see .2. It
is unneeessary for me to diseuss the distinction between these 
words as used in that Act, because I do not think that it is neces
sary to distinguish between them in order to come to a conclu-Nrwltnda. 1.

sion in this ease.
The effect of an execution against land when registered in 

the Land Titles Act is provided for in sub-see. 2, see. 17 of eh. l(i 
of the Acts of 1912-13. From the date of filing it is to “bind and 
be a lien or charge upon the land.”

In 14 Hals., p. 42, he says :—
'Mil* writ Is mu ill in “bind” the property in the goods of the judgment 

debtor in the bailiwick. Where it is said that the goods, or the property 
therein, are "bound" what is meant is that the sheriff acquires a legal 
right to seize such goods.

Under this interpretation of the word “bind” the section in 
question would read :—

Vmler such writ the sheriff shall have the legal right to seize the lands 
of the execution debtor and such writ shall form a lien and charge on all 
the lands of the execution debtor, etc.

This amendment to the Land Titles Act does not therefore 
affect any " which the sheriff could not legally seize prior to 
the passing of it. It does not extend his right to seize lands, but 
only provides what effect an execution against lands which he 
could not legally seize before it was passed should have.

The question therefore arises : what is the interest of Wilmoth 
in the land in question? and next: can the sheriff seize such in
terest? because he must have the right to seize that interest, be
fore the writ can become a lien or charge upon it.

In Ridout v. Fowler, [ 19041 1 Oh. 658, which was affirmed by 
the Court, of Appeal in, [1904] 2 Ch. 93. Farrell, J., said at p. 
661 :—

Now the rightx of vendor nnd purchaser have been explained no often 
that it is Hufileient t > refer to what l»rd Hatherley says in Hhaw v. Foster, 
L.R. 5 H.L. 321. 350. where, quoting from his own decision, he says : “It is 
quite true that authorities may lie cited ns establishing the proposition that 
the relation of trustee and cestui que trust does, in a certain sense, exist 
between vendor and purchaser: that is to say. when a man agrees to sell 
his estate he is trustee of the legal estate for the jierson who has pur
chased it. ns soon as the contract is completed, but not before." That was

1
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in reference to the actmil conveyance. The expression lined liy Sir Thomas 
Plumer in Wall v. Briqht (1820). 1 Jac. & W. 404. 503. 21 R.R. 210. 225, is 
this: “The vendor, therefore, is not a mere trustee; lie is in progress to
wards it. and finally becomes such when the money is paid, and when he is 
bound to convey.” dames. L.J.. puts it perhaps more clearly in Ifnqnrr v. 
Preston, 18 Ch. D. 1. 13. He says : “I agree that it is not accurate to call 
the relation between the vendor and purchaser of an estate under a contract 
while the contract is in fieri the relation of trustee and restai que trust. 
But that is liera use it is uncertain whether the contract will or will not 
lie performed, and the character in which the parties stand to one another 
remains in suspense as long as the contract is in fieri. But when the con
tract is performed by actual conveyance, or performed in everything but 
the mere formal act of sealing the engrossed deeds, then that completion 
relates back to the contract, and it is thereby ascertained that the rela
tion was throughout that of trustee and cestui que trust. That is to sav, 
it is ascertained that while the legal estate was in the vendor, the liene- 
ficial or equitable interest was wholly in the purchaser. And that, in niv 
opinion, is the correct definition of a trust estate." Now here it is quite 
clear that the relationship of trustee and cestui que trust never was created 
by the completion of the contract, and therefore there never was any estate 
in land in the events that have happened on which this order by way of 
equitable execution could have operated. That ses of the question of 
any charge upon the real estate, lieeause by reason of the events that have 
happened and which the plaintiff in the present action could not interfere 
with or prevent, no actual estate in the land ever belonged to the debtor 
at all.

And in Howard v. MM r, 22 D.L.R. 75. [1915] A.C. 318. 
Lord Parker said, at p. 79:—

It is material to consider what this interest really was. It is sometimes 
said that under a contract for the sale of an interest in land the vendor 
liecomes a trustee for the purchaser of the interest contracted to lie sold 
subject to a lien for the purchase-money : hut however useful such a state
ment may be as illustrating a general principle of equity, it is only true if 
and so far as a Court of Equity would under all the circumstances of the 
case grant specific performance of the contract.

The interest conferred hv the agreement in question was an interest 
commensurate with .the relief which equity would give by way of specific 
performance, and if the plaintilf Miller had in his application attempted to 
define the nature of his interest he could only so define it. Further, if the 
registrar had. as in their Lordships* opinion he ought to have done, specified 
on the register the nature of the interest which he registered as a charge, 
he could only have so specified it. Had he attempted further to define the 
interest, had he, for example, stated it as an equitable fee subject to the 
lsiyment of the purchase-money, he would have been usurping the func
tion of the Court, and affecting to decide how far the contract ought to be 
specifically performed. As a matter of fact, the registrar did not. any 
more than the plaintiff Miller, attempt to define the interest in respect of 
which registration was granted. He granted registration, having (their
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Lordships will assume) first entered a copy of the agreement in the 
register of instruments under see. I Id. but the register merely shews that 
the plaintiff Miller is entitled to a charge under the agreement on the 
land in question, and leaves the nature of the charge to he inferred. At 
most, therefore, the plaintiff Miller became the registered owner of an in
terest commensurate with the interest which, under all the circumstances, 
equity would decree by way of specific performance of the agreement.

Now the interest of Wilmoth in this land being only such an 
interest as, under all the circumstances, equity would decree by 
way of specific performance of the agreement, the sheriff could no 
more than the registrar could in that case, define that interest, 
and if he could not define it then he could not sell it, and 
moreover if he attempted to define it for the purposes of sale he 
would he “usurping the function of the Court.”

This fact is recognized by our rules of Court, which provide a 
means of defining such interests and having them sold. These 
rules are 338 to 341 inclusive. They provide for an originating 
summons to be taken out, and for an inquiry to be held to ascer
tain whether the property or the debtor's interest therein is 
liable for the satisfaction of the execution, and if liable, for the 
sale of the same, and pending the inquiry for the issue of an 
interim injunction to prevent the transfer or other disposition 
of the property.

In this case the judgment debtor was in default, and the trial 
Judge found that his interest was of no value, and it therefore 
was not a case in which specific performance would be ordered 
at his instance and therefore there was no interest which could 
be charged either under an execution against lands or under the 
provisions of the above-mentioned rules.

The only other question to be considered is the payment by 
the defendant to Wilmoth of $155. Under the finding of the 
trial Judge this is disposed of by the case of liidout v. Fowler, 
J1904] 2 Ch. 93. There Vaughan Williams, L.J., said :—

So far from proving that the £110 was paid as the price of an interest 
which flrevn had in the land, it is perfectly plain that the settlement took 
place on the basis that fîreen had no interest at all ; that he was in default 
and had no right to the return of the deposit.
These are the facts in this case, and the conclusions must be the 
same.

The appeal should, therefore, be dismissed with costs.
Appeal dismissed.
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NORFOLK v. ROBERTS.
Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., Idington, Duff, 

Anglin and Urodcur,
1. Municipal corporations ($ n H—207 ) —Taxes—Agreemi:nt to accept

A FIXED HUM—RATES SUBSEQUENTLY INCREASED—1*0WEB TO RE
FRAIN FROM COLLECTING.

A municipal council having agm-tl to accept a certain fixed sum 
for water rates, and a sultsi pient by law having been passed materially 
increasing the rates imposed and prohibiting the granting of any Immis 
unless the consent of the ratepayers is obtained (the supplying of 
water at rates less than those charged to other persons in the muuici 
pality being included in the word bonus i it is not illegal where no 
statutory prohibition exists for the municipality to recognize its moral 
obligation and adhere to an understanding for a commutation of rates 
and refrain from collecting the taxes levied over and above ‘the amount 
agreed on.

2. Parties ( # I A 4—4(1)—Municipality—Taxes allowed to remain un
paid—Right of ratepayer to compel collection.

Where a municipality has allowed a certain portion of the taxes 
levied against a property to remain unpaid for a number of years, a 
ratepayer has no status to maintain an action against the municipality 
to compel it to collect such arrears.

[ X or folk v. Kobertn, 13 D.L.R. 403, affirmed.]

Appeal from a decision of an Appellate Division of the 
Supreme Court of ^Ontario (13 D.L.It. 403), reversing the judg
ment for the plaintiff it the trial and dismissing his action.

The action was brought by the appellant on behalf of all 
ratepayers of the town of Brampton to compel the municipality 
to collect arrears of taxes from the Dale estate, florists in said 
town. The facts are stated by Mr. Justice Latehford in giving 
judgment at the trial as follows :—

The plaintiff adopted the suggestion of the Divisional Court, 
on appeal from the judgment of Sutherland, J., and elected to 
add, and did add, the municipal corporation of the town of 
Brampton as defendants. The ease, thereupon came before me 
for trial upon the issue whether the municipality rightly or 
wrongly abstained from collecting certain arrears of water rates 
which the plaintiff contends it was their duty to have collected 
from the defendants, the executors of the Dale estate, during the 
period between 1903 and 1910, when the water system of the 
town passed into the control of commissioners elected under the 
Municipal Water Works Act.

On May 30, 1901, the executor of the Dale estate, as a result 
of a conference with a committee of the municipal council, made
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a proposition in writing offering $50 per year for water service 
instead of the $32 then paid, if the town corporation would at 
their own expense place a four-inch main and hydrant in Yrod- 
den street, and would agree that the rate of $50 would not be ex
ceeded in the future, even should the premises be extended.

An alternative proposition was also submitted, as follows :—
“On the understanding that the present rate of $32 be in

creased to $40 per year, and will not be increased now nor in 
the future, we will do the excavating and filling in and furnish 
the necessary four-inch iron pipe; you to make the connection, 
lay the pipe, furnish the hydrant and all else necessary excepting 
the pipe.”

The Water, Fire and Light Committee of the corporation 
considered the letter, and on June 3, reported to the council in 
favour of the adoption of the second proposition, excepting the 
clause “nor in the future”; and on the same day the council 
adopted the report as amended.

The municipality thus agreed that in consideration of the 
carrying out by the estate of the proposed work, the rates be 
not now increased above $40 a year.

It is not suggested that this was not a proper contract on the 
part of the town under the law as it stood at the time.

The Dale estate expended nearly $1,000 in putting in the 
main on Voddcn Street and other mains, some or all of which 
were afterwards tapped by the corporation to supply water to 
householders. The estate also paid the $40 a year to the town.

By-law No. 272 came into effect on September 30, 1903, and 
imposed a heavy burden upon green houses. The fame which 
Mr. Dale had won for the roses and other commercial flowers pro
duced at Brampton continued to increase after his death under 
the capable management of the business by his executor, Mr. T. 
W. Duggan, and it became necessary greatly to extend the area 
under glass. When Mr. Duggan learned that the town had in 
contemplation the imposition of the rates subsequently fixed by 
By-law No. 272, $11.12 for the first thousand feet of glass and 
$1.25 for each additional thousand feet—he wrote reviewing the 
arrangement of 1901, pointing out the importance, growth and 
advantages of the industry, and asking for a fixed rate, lie sug-



23 D.L.R.] Norfolk v. Robfrts. 649

geetcd at the same time that if any legal difficultie« prevented 
such an arrangement the matter should he submitted to the 
ratepayers.

A legal difficulty had arisen owing to the definition of the word 
“bonus” by the Consolidated Municipal Act of 1903, which came 
into force on June 27. The supplying of water at rates less than 
those charged to other persons in the municipality was declared 
to be included in the word “bonus,” see. 591(a), sub-see. (c) ; 
and the granting of a bonus was prohibited unless the assent of 
the electors should lie obtained. Sec. 591, sub-see. (12a).

There were other greenhouses in Brampton besides those of 
the Dale estate; and all became subject to the rate imposed by 
the by-law of September 30. By a resolution of the municipal 
council passed on December 21, 1903, the collector of water rates 
was instructed “not to collect from the Dale estate in excess of 
$50 for the past quarter (except such sums as may be charged for 
private dwellings) and that the balance of the charge for the 
current quarter, and future charges, be deferred so as to con
form to the by-law passed by this council.”

The charge on the greenhouses of the Dale estate, at the rates 
imposed by the by-law for the quarter referred to, was $111.22. 
based on an area of 348,000 feet.

How the matter stood in the following year is well stated in a 
letter which Mr. Duggan addressed to the council on November 
7, 1904.

“You will remember,” he says, “that the matter of our 
water rate was up last year. Up to that time we had been pay
ing $40 per annum in terms of a verbal agreement made with 
the council when our large extensions were being entered into. 
After the new by-law of last year our premises were rated at a 
very much higher figure. The matter was subsequently inquired 
into' by the council, and a recommendation was made by the 
committee of an increase from $40 to $200 per annum, net. in 
addition to the rating for the house. I consented to this compro
mise ; but owing to some technicalities which were in the way. the 
council were unable to make the arrangement for more than the 
balance of the year ending December, 1903. It was intended, 
however, that no more than that rate should be charged us. but
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I do not think that the necessary means have been taken to put it 
in proper shape. Up to the last quarter of this year we were 
asked to pay only the $50 per quarter, as arranged for; but for 
the last quarter we have had a much larger bill rendered us, 
with an item for alleged arrears, which, of course, practically 
do not exist, but we presume that they appear because of the 
matter not having been properly disposed of.”

The letter closed with a request for an interview. Nothing 
definite appears to have resulted from the interview, if indeed it 
was had. But it is clear that no effort was for some years made 
to collect more than the $50 a quarter, or to dispose of the arrears 
that had been accumulating upon the collector’s roll.

On April 3, 1900, the council adopted a report of the Water, 
Fire and Light Committee instructing the collector ‘‘not to col
lect any arrears over $50 per quarter from the Dale estate for 
water used in their greenhouses”; and instructing the clerk ‘‘not 
to place any amount on the rate book in excess of $50 per 
quarter. ’ '

Between 1903 and 1906 additional greenhouses had been 
erected, but no change in the area of glass was recorded in the 
collector’s books.

At a meeting of the council held on April 2, 1906, a report 
of the Water, Fire and Light Committee was adopted, recom
mending that the collector be instructed not to collect any ar
rears over $50 a quarter from the Dale estate for water used in 
the greenhouses, and that the clerk be instructed not to place 
any amount on the rate book in excess of $50 a quarter. There
after, up to the end of 1909, a charge of but $50 per quarter was 
entered and collected. The area of the glass assessable was con
tinued upon the roll at 348,000 feet, though in fact new green
houses had been added every year.

On these facts His Lordship held that the municipality was 
entitled to collect from the Dale estate all the taxes assessable in 
the past exceeding the amounts paid each year and ordered 
judgment to be entered accordingly. His judgment was reversed 
by the Appellate Division and the appellant’s action dismissed.

Thomson, Tilley tV Johnston, for appellant. 
Armour K.O., for respondents.
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Sir Charles Fitzpatrick, C.J.:—1 agree with Mr. Justice 
Idington.

Idinoton, J. :—The appellant suing on behalf of himself and 
all other ratepayers of the town of Brampton obtained as result 
of the trial a declaratory judgment that two of the respondents, 
executors of the Dale estate, were and are indebted to the cor
poration of the town of Brampton, another respondent, in the 
sum of $1,591.72 for water rates which the town corporation 
was entitled to collect but wrongfully abstained from collecting. 
This judgment has been reversed by the Court of Appeal and 
hence this appeal.

The executors of the Dale estate had applied in 1901 to the 
council of said town, possessed of a waterworks system, to ex
tend its mains so as to give the property of the estate a more 
efficient service. The council could not see its way to so extend
ing its mains at the expense of the municipality and accepted the 
following alternative proposition :—

Oil tlie imilerxtHiHling tliât the present mit* of In* increased to $40 
per year, and will not lx* increased now nor in the future, we will do the 
excavating and filling in and furnish the necessary f mr inch iron pipe; you 
tn make the connection, lay the pipe, furnish the hydrant and all else 
necessary excepting the pipe.
after striking out the words “nor in the future” therein.

The executors of the estate acting upon the faith of this, ex
pended at least a thousand dollars in extension of said mains 
upon the street of the town referred to in the proposition, and 
the town council, I infer, collected the rate so fixed therein, for 
a year or more.

But in September, 1903, a by-law was passed by the council 
fixing a general rate which if considered operative as against the 
Dale estate would have wrought a gross injustice.

The legislation of that year had prohibited exemption or com
mutation of water rates by way of bonus. And the parties con
cerned seemed to imagine there was no other way out of the 
difficulty than to agree to collect a rate of $50 a quarter and 
leave the balance uncollected.

Why this sort of method was resorted to would puzzle any 
one inexperienced in the ways of municipal management. On
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The main on Vodden St. on which the estate had expended 
the $1,000, had no doubt become the property of the town and 
there was nothing in the amendment to the law restricting bonus

Idingtun, J. concessions, which prevented the council from doing justice by 
compensating the estate for this expenditure by way of an 
allowance in its rates.

Of course it could not have gone beyond that discharge of 
what was a plain obvious duty of common honesty in the pre
mises; and under pretext thereof fix a permanent rate.

The striking out of the words “nor in the future” in the 
original proposition raised no barrier to this being done, but 
only left the matter in a loose, unbusiness like condition to be 
dealt with by future councils of the town.

The situation thus created has continued for years, but noth
ing so far as I can see has intervened to prevent the council 
from doing in substance that which that body could have done 
and, if 1 may be permitted to say so, ought to have done in the 
first place. 1 cannot think that the law ever contcm * d that 
the council of a municipality is bound to take a dishonest ad
vantage of any one in its dealings. And such certainly would be 
the effect of its enforcing the judgment pronounced at the trial.

The rates uncollected would not, so far as I can see, if inter
est is to be allowed on the original expenditure by the estate, 
exceed the money so expended. At all events a compromise of 
that kind is clearly within the honest judgment that the council 
might properly exercise without exceeding its powers.

If the matter had been in substance a resort to a dishonest 
subterfuge to defeat the provisions of the law relative to giving 
of a bonus, then 1 assume the Courts would be bound in a pro
perly constituted suit to enforce the law.

This ease does not give occasion for a consideration of the 
delimitation of the powers of the Court in this regard at the suit 
of a ratepayer. However, I am disposed to think that if the rate
payers were more alert in asserting their undoubted rights and 
invoking the aid of the Court to keep councils within the path of 
law and duty, we would perhaps have better municipal govern
ment.

27
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It seems to me that the proceedings of the successive councils 
of Brampton acting in this matter have conducted their busi
ness in such an irregular manner as to invite litigation, and if 
it were not that the settled jurisprudence of this Court forbids 
interference in mere matters of costs, 1 should have felt dis
posed to modify in that regard the judgment appealed from. 
The appeal must be dismissed with costs.

Duff, J.:—I concur in the view of the Court of Appeal that 
the appellant had no status to maintain the action. I think the 
appeal should be dismissed with costs.

Anglin, J.:—If the plaintiff had succeeded in establishing 
that what the municipal council did was within the “bonus'* 
prohibitions of the Municipal Act and therefore an illegal dis
position or abandonment of the property of the municipality, ns 
a ratepayer he might have successfully maintained his action. 
But it is reasonably clear that nothing of that kind has been 
attempted. The council of the defendant corporation merely 
recognized a moral, if not a legal, obligation incurred towards 
its co-defendants by its predecessors, and, in consideration of 
those co-defendants having given to the municipality what it 
deemed substantially of equivalent value, determined, acting 
within its discretion, to adhere to an understanding with them 
for a commutation of water rates somewhat indefinite, but 
deemed by it sufficient to impose an obligation. Over the exer
cise of such discretion by a municipal corporation the Courts 
do not assort control or right of supervision.

Neither in the general Municipal Act (Ont.), nor in the 
special Act (41 Viet. eh. 26), do I find anything which renders 
the action of the municipal corporation illegal or ultra vires.

The Statute of Limitations probably also affords a defence 
to so much of the plaintiff’s claim as represents arrears due more 
than six years prior to the addition of the municipal corporation 
as a party after the judgment of the Divisional Court rendered 
in November, 1911.

As to the alleged arrears of $190.20 for the year 1909, it 
would appear from the account rendered by the municipal cor
poration to the Dale estate (ex. 15), that on October .10, 1909.
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CAN. $53.34 was accepted as payment in full of water rates for that
8.C. year presumably in pursuance of the understanding above re

Norfolk
ferred to, and that there were no such arrears.

1 would dismiss the appeal with costs.
Roberts.

Brodeur, J. Brodeur, J.:—It is one of those actions which could be in
stituted by the corporation and the corporation alone, and if it 
is found that the council does not properly exercise its functions 
and fulfil its duties, it is for the ratepayers to make a change 
and put in persons who will fulfil their duties according to what 
the majority of the ratepayers think best.

The judgment of the Court below should be confirmed with 
costs.

Appeal dismissed with costs.

MAN. MERCHANTS BANK v. HAY.

K. B. Manitoba A inti's Hindi. Mathers, C.J.hi.It. March 18. 1915.

1. .11 dûment (HIES—35)—Rendition in conformity to pleading— 
Action on ovaranty—Liqvidated demand.

Manitoba K.R. Rule (125 is not confined to causes of action formerly 
covered by the common counts but extends also to a liquidated demand, 
and leave to sign final judgment thereunder may lie granted in respect 
of an action upon a guarantee of a debt which was a liquidated de
mand if sullicient particulars of the plaintiff's claim upon the guar 
antee are disclosed and the defendant guarantor files no affidavit 
negativing liability or stating that he does not know that the debt

[Lloyd's Hanking Co. v. Ogle, 1 Ex. 1). 2(12, distinguished.]

Statement Appeal from an order of the Referee.
C. 1\ Fullerton, K.C., for appellant.
IV. II. Curie, for respondent.

Mathere, C.J. Mathers, C.J.K.B. :—This is an appeal from an order of the 
Referee refusing the plaintiffs leave to sign final judgment under 
Rule 625.

The plaintiffs’ action is based upon a joint and several guar
antee in writing by the defendant and one Frame of the in
debtedness of the Frame & Hay Fence Co., Ltd., to the plaintiffs, 
incurred and to be incurred.

The learned Referee took the view that the application could 
not succeed because the claim of the plaintiffs was such as could
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not formerly have been sued under the common counts. He was 
undoubtedly right in holding that a plaintiff, suing upon a guar
antee, could not, before the Judicature Act, have recovered 
under these counts: Mines v. Scultkorpe (1809), 2 Camp. 215; 
De Colyar on Guarantees, 220 ; but 1 cannot agree that that point 
is decisive of the application.

Rule 625 permits a motion for judgment to be made after a 
statement of defence has been filed in an action in which lie 
plaintiff's claim is such a demand as comes within the classes of 
cases mentioned in para. (</) of Rule 300. that is to say,
where the whole or part of the caune of action ih a debt or liquidated de
mand, or, such a demand a* would have been the *uhject of an action upon 
the common or money count# or one or more of such causes of action.

Rule 025 is not therefore confined to causes of action formerly 
covered by the common counts, but extends also to any “liqui
dated demand.” If the indebtedness of the company to the 
plaintiffs is liquidated it follows, as it seems to me, that an 
action upon a guarantc of that debt is upon a liquidated de
mand, and therefore within the rule.

It was not contended that the debt from the company to the 
bank was not a liquidated demand or that the statement of 
claim does no give sufficient particulars of the plaintiffs* claim to 
disclose its nature, and I therefore assume that defendant's 
counsel was satisfied upon that point.

The case of Lloyd's Hanking Co. v. Ogle, I Ex. I). 202. was 
relied upon by the defendant. In that case Baron Bramwell, 
after consulting four Judges of the Common Pleas Division, 
laid it down as a general rule, applicable to actions upon a guar
antee, that where there is no acknowledgment of the debt by the 
defendant or anything else to shew that the defence is for 
mere purposes of delay, the defendant should not be prevented 
from going to trial.

In that case the defendant had made an affidavit that he was 
unable to ascertain whether anything was due on the guarantee 
and believed that nothing was due and that he was one of several 
guarantors. The facts sworn to evidently need the judg
ment, because the learned Baron says:—
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Where a guarantor bowl fide sax a that lie d<s-s not know that lliv debt 
i* duv and that In- mpiire* it to la* |irm«l, I think tin* statute was not 
intvndvd to opera tv to take that right from him.

In thin ease the defendant lias made no affidavit. If he 
could have made such an affidavit as was made in the Lloyd ease 
he no doulit. would have done so.

The plaintiffs have complied with the requirements of r. 
(>25, and in my opinion are entitled to judgment. An order will 
go reversing the order of the Referee and empowering them to 
sign judgment for the amount of their claim and costs of suit, 
and of this appeal, and of the motion before the Referee.

Judgment for plaintiff.

SAGER v. MANITOBA WINDMILL & PUMP CO.

Supreme t'uurl of ('a multi. Sir Charles Filzpalrirk. C.J.. ha rim, Idinglun, 
Ihiff, iiml Hrodrur, .!•!.

1. KkAIII AMI IIKVKIT ({I — I )—MaTKKIAI. AXII KA1.NK HKVKKSI NTA I lil.N
IlKI.AV IX IIISCOVKKIM1 THK FAI.NITY.

Where n party to a contract induces the other party to enter into 
it liy a material and false representation, the effect of such false re
presentation cannot lie got rid of oil the ground that the person to 
whom it was made might have discovered the truth if lie had used 
diligence, unless there is such delay as constitutes a defence under 
statutory limitations.

|Sutler v. Manitoba W indmill I'o.. 1.1 D.L.R. -0.1. 10 D.L.ll. 577, 
alliimi-d ; Clough v. !.. * S.W.K. Co.. L.lt. 7 Ex. 20. 41 L..I. Ex. 17. 
applied.]

2. < <INTHA< TH < § \ < 2 .107) — RESCISSION— llKHTOBINO IIKXKHTS—Pi ll

The general rule that in oriler ts> entitle a purchaser of property to 
rescind a voidable contract against tin1 vendor, such purchaser must 
lie in a position to oiler hack intact the subject-matter of the contract 
does not apply where such subject matter has Imtoiiic deteriorated 
solely by the fault, of the vendor himself.

|Hager v. Manitoba W intlmill Co.. 1.1 l>.I..I!. 20.1, 10 D.L.R. 677, 
allirmcd ; I’ltiuyli v. /.. «t- Y.ll'./f. Co., L.lt. 7 Ex. 20. 41 L.,1. Ex. 17, 
applied. |

Appeal from the judgment of the SaHkatehcwun Supreme 
Court, HI D.L.R. f>77, affirming a judgment of Johnstone, J., 
13 D.L.R. 203.

II. K. Taylor, K.C., for plaintiff, respondent.
./. \V. Bain, K.C., for defendantH, appellants.

Sir Charles Fitzpatrick, C.J.:—1 eoneur, with some hesita
tion, in the judgment dismissing this appeal. A careful examin-
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at ion of all the evidence ha* left with me the very firm conviction 
that the respondent, who was himself at one time an agent for 
the sale of agrieultural instruments in the U. S. was, when he 
gave the order, sufficiently informed of the nature of the agree
ment which he had signed and subject to which he subsequently 
accepted delivery of the engine. The conditions of the contract 
arc, it is quite true, exceedingly onerous and, as found by the 
learned trial Judge, difficult for a layman to appreciate. But 
bearing in mind the past experience of Sager with this particu
lar kind of business, the fact that he consulted a lawyer on whose 
advice lie launched his action originally, I have some difficulty 
in finding that he is entitled to the relief given him in the Courts 
below, based as it must be upon the assumption, that before 
receiving and accepting the engine lie was ignorant of tin* terms 
of his agreement.

I will be content to add that the conduct of the company and 
its agents is so absolutely indefensible that I am relieved by 
the thought that probably substantial justice is done by dis
missing this appeal.

CAN.

8.C.

Manitoba 
WlNBMlLI. &

Sir Clmrlvs 
KiUpetricà, C.J.

Davies, J. :—The judgment of the Supreme Court of Snsk- d»ti«, j.
atchewan was delivered by Mr. Justice Khvood. and I think he 
states both the facts and the law satisfactorily.

Mr. Bain took two exceptions to this judgment. In the first 
place, he says the plaintiff was too late in electing to rescind: 
and, secondly, that if he was not too late there must be a refer
ence to recover damages for deterioration of the machine sold 
to plaintiff.

With respect to the rescission of the contract by the plaintiff,
I think his letters and conduct are sufficient evidence of rescis
sion by him.

The first letter is dated May 31, 1910, a few days after tin* 
appellants’ expert had tried and failed to make the engine work 
properly. The plaintiff respondent states the facts of the fail
ure1 and asks for a return of the notes lu* had given ami the 
$1,000 he had paid and the freight he had paid.

He was induced to allow appellants’ agents to make further 
attempts to get the engine to work properly, but these also hav-
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ing failed, he writes the letter of July 31, 1910, in which, after 
stating in his own homely way, the unsatisfactory character 
and working of the engine, he winds up by saying that he did 
not “think he wanted to bother with it any longer,” and asks 
whether he will “return it to Bells Plains where it had been 
delivered to him.”

To this letter he never received any answer, and though sub
sequently other experts were sent by defendant appellants with 
plaintiff's acquiescence to try and the machine work, they 
failed. 1 do not see that these experiments can be used in any 
way as evidence of delay on plaintiff’s part, or of any change 
in his determination to rescind the contract.

It is true that the statement of claim first filed by plaintiff 
did not formerly claim that he had elected to rescind, but I do 
not think the necessary amendment was made too late.

As to the claim for a reference to ascertain the damage to 
the engine from deterioration from exposure, my conclusion is 
that the only fair inference to draw from the evidence is that 
the engine when left by the last expert of the defendant, who 
experimented with it. was left in a disabled condition and must 
be held to have been so left at defendants’ risk. If they chose, 
after receiving the letters the plaintiff had written them, and 
under all the circumstances as proved, to leave the machine in 
a field in practically an unworkable condition, and it deterior
ated in value in consequence of such exposure, it was their own 
fault. No complaint is, or can be made as to the amount of dam
ages awarded by the jury.

The appeal should be dismissed with costs.

Idington, J. :—The jury having found that the contract in 
question was induced by the fraud of appellant through its 
agent, seems to reduce the questions necessarily involved in 
this appeal to the one turning upon the right of respondent to 
repudiate it.

He did in fact repudiate the contract by his letter of July 
31, 1910, and instruct a solicitor to sue for rescission of the 
contract and delivery up of his notes and return of the money

39



23 D.L.R.J Sager v. Manitoba Windmill. 559

paid and such a suit was brought, but founded upon reasons 
that might not, in face of the very peculiar form of contract 
signed, have led to rescission.

If the contract had in fact ................ respondent was
by the fraud practised induced to believe it contained, 1 am 
not prepared to say he would have failed in his suit for rescis
sion as originally launched, lie might have, in following up 
that remedy in answer to the pleading setting up the special 
mode of rescission, which the contract as signed contained, 
have answered by a reply setting up the fraud discovered pend
ing the litigation in answer to such defence. The decision in 
Clough v. The L. <£* N.W. Kg. Co., L.R. 7 Ex. 26, 41 L.J. Ex. 17, 
would have maintained such a reply. That, however, was not 
the course the litigation pursued.

The pleadings were amended by directly charging the fraud 
and asking on that, as well us other grounds, the rescission of 
the contract, and upon such issue the finding of the jury seems 
fatal to the appellant’s contention. The contract in truth never 
was affirmed after the repudiation of July 31, and a later letter.

The machine in question never was used by the respondent 
after the first of said letters, though used by ’s agent
on the respondent's place, in an effort to induce him to accept 
it, and no reason given appellant to suppose he had receded from 
his declared intention to rescind.

The allegation of one of the causes of action, which in effect 
could only be maintained by affirming the contract is only an 
illustration of the inconsistent contentions which Mr. Justice 
Mellor refers to in the judgment of the Court of Exchequer 
Chamber in the case of Clough v. L. t(* .V.1V. lig. Co., supra.

I think it must lie so treated here as the like question was 
there. It seems to me that (in that regard, and all others bear
ing upon this question in issue), in legal principle this question 
raised herein falls within what was acted upon in that case and 
must be decided accordingly. The very fraud found furnishes 
the answer to the question of its non-discovery earlier.

The claim for allowances caused by deterioration on the 
machine cannot be considered in view of the facts that when

CAN.
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to refuse to accept and suffered in consequence that deteriora
tion complained of.

The merits of the case seem to be in regard to the machine 
and the delays and failures in rendering it workable up to the 
standard promised, entirely with the respondent.

The appeal should be dismissed with costs.

Duff, J.:—The two points raised on behalf of the appellants 
reduce themselves to questions of fact ; the first question being 
whether the jury, having found that the respondent’s signa
ture to the document, relied upon by the appellants, was pro
cured by fraudulent misrepresentations as to the contents of it, 
the respondent, nevertheless, by his conduct had precluded him
self from disputing that the document as it stands truly ex
presses the terms of the contract between himself and the appel
lants. The jury found that the respondent first became aware, 
when the document was read over to him by Mr. Taylor, after 
the change of solicitors, of the fraud that had been practised 
upon him, and 1 agree with the Judges of the Court below in 
thinking that there is nothing in the respondent s conduct from 
that time on prej „ affecting his right to impeach the
instrument.

The second question is whether, in the circumstances, there 
is any ground for a reference to ascertain what the appellants 
arc entitled to, if anything, by way of compensation for de
terioration. I think such a reference would be useless, as the 
evidence sufficiently shews that if there was any deterioration 
it is really attributable to the misconduct of the appellants

Brodeur, J. Brodeur, J., concurred with Duff, J.

Appeal dismissed with costs.

7846
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McPHEE v. ESQUIMAU AND NANAIMO R. CO B. C.
Ilritiult Columbia Court of Appeal. Maeilouald. CM.A.. Irviny, Marlin. ——

ttalliher. ami Mr Chi Hip», ././.I, Aui/umI 10, 1015. C. A.
1. KyIIH- M K I g I B—15)—.)( DICIAI. NUIK I PROCLAIMED RAILWAY OHUI RS.

'I lie publication «if the order» ami general train ami interlocking 
rule» under »ev. 31 of the Railway Art (tan.) gives them the el feet 
of statutes, of which the court» are Imuml to take judicial notice : hut 
the omission to |iuhli»h them does not necessarily invalidate them, it 
merely necessitates their proof before the courts can act on them.

1l ntlcrhill V. C.\.lt. (10151, 22 D.I..IC 270. followed ; Clark v.
C.r.lt. (loll). 2 DC.It. 331. 17 B.C.U. 314, distinguished.!

2. Trial ( 6 II V H—14M »—Voi.i \s—Com hiih mit y xeold.i :m i -t^i khiionh
FOR JURY.

The quest ion as to wind her an engineer employed by a railway 
company received his injurie- through his own negligence or whether 
he voluntarily assumed the risk is one of fact for the jury.

| Mcl'liee v. Fm/uintall. etc.. It. Co.. Ill D.I..R, 7641. 40 ( an. S.C.R. 43;
Canada Foundry Co. \. Mitchell ( 1004 I. 35 ( an. 8.4 Ml. 452. followed.]

3. Trial ( | II D 1—170)—Takixo cask from ji rv N ou ns.
In the case of video* a ver\ slight amount «if evidence will prevent 

the court from withdrawing tin* question from the jury.
1 Cn n liny \. Can. liriilyr Co.. 21 D.I..R. 0(12 : MePhee v. Fm/uiinalt. 

l ie.. It. Co.. 10 D.L.R. 75(1. 40 ( an. >.( li. 43. 4h referred to. |
4. Appeal ( j VJ1L2 470)—Hevikw of facts - Fixuixuk of ji hy —

Where tin* issue «f t'oie hm has been fought out at the trial ami 
clearly presented to tin* jury in the form of a »|iecitlc question which 
they have not answeied. the appellate court has no power to substitute 
itself for the jury to make such finding.

Appeal from judgment for plaintiff in action for permutai statement 
injury.

Sir C. JI. Tupper, K.C., for appellant.
S. S. Taylor, K.( for respondent.

Macdonald, C.J.A. :—1 would dismiss the appeal. Ma<don«id.
C.J.A.

Irving, J.A.:—After the first trial of this action, where the immr. j.a. 

jury omitted to return an answer to a question on the defence 
of volenti, this Court (18 B.C.R. 450) under 0. 58, r. 4. directed 
judgment to he entered for the defendant on that defence, hut 
the Supreme Court of Canada ( Hi D.L.R. 750) with some doubt
ing, I observe, on the part of two members of that Court, over
ruled our unanimous decision and directed that a new trial 
should be held.

The action having come on for trial, certain questions very 
nearly the same as those submitted at the first trial were sub-

30-—23 D.L.R.
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B. C. milled, and answered, and a motion made by plaintiff's counsel
C.A. for judgment. After the defendants’ counsel had suggested in

McPhee

Esqüimalt

Nanaimo
R. ( o.

the argument on this motion the insufficiency of one of the an
swers, the learned trial Judge decided to send the jury hack 
(reserving to the defendants any rights they might have) to re
consider the answer.

1 would overrule the application for a new trial as I do not
think there is any substance in this point so far as it is con
cerned. Nor can I accede to the other points raised, viz. : that 
the damages were excessive: see Ilouijhlon v. C.X.li. Co. (1915), 
21 D.L.R. 290. The real <| nest ion is, was the verdict that the 
plaintiff was not guilty of negligence against the weight of 
evidence? But there are two minor points to be first dealt with.

As to the construction to be put on see. 31 of the Railway 
Act. 1 agree with the opinion of the Manitoba Court of Appeal 
in VndcrhtU v. C.X.K. Co. ( 1915), 22 D.L.R. 279. There is noth
ing in Clark v. C.P.R. (1911), 2 D.L.R. 331, 17 B.C.R. 314, bind
ing on this Court to the contrary, and the question was not 
argued there. Publication of the order gives it the effect of a 
statute, and Courts would then be bound to take judicial notice 
of it. The omission to publish it cannot invalidate it. The 
omission merely necessitates the proper proof of the order before 
the Court can act on it. The general train and interlocking 
rules were therefore properly admitted in evidence as being in 
force although not published in the Cazette.

The pleadings shew that the K. & N. (now the only defen
dant by consent) admitted that the plaintiff was an engineer 
on their shovel, but denied that the plaintiff was “lawfully en
gaged in the performance of his duties as such engineer in the 
employ when he sustained the injuries.” Par. 11 of the state
ment of defence is as follows :—

This defendant says that if the plaintiff was injured while in the employ 
of this defendant at the time and in the manner mentioned in the state
ment of claim, such injuries were due to the plaintiff’s own negligence.

The second paragraph of the reply was as follows:—
The plaintiff denies that the injuries sustained by the plaintiff were 

caused by the plaint ill’s own negligence and the plaintiff further denies 
that the plaintiff was negligent in any way whatsoever.
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Particulars of par. 11 were demanded by the plaintiff, but 
when furnished, did not include the ease of running on the main 
line, which expression is intended to convey the defence that 
the plaintiff was forbidden by the rules to travel on the main 
line under his own steam, the engine not being intended for that 
class of work. Having regard to the particulars, I do not think 
that point is open to defendants—the only matters are (1) was 
the plaintiff negligent in not exercising due care when working 
about a dangerous machine; (2) was he negligent in working 
about the steam shovel when in motion. On these points I can
not say that the finding is against the weight of evidence. I 
would therefore dismiss the appeal.

B. C.

C. A. 

McPheb

KsgCIMALT 

It. Co.

Irong, J.A.

Martin, J.A. ;—First, as to the point that was raised about Martin, j.a. 

the additional answer the jury gave to the 3rd question, 1 think 
it is immaterial how the jury’s action is viewed because the addi
tional answer does not advance the matter and is in essence the 
same as the first, viz. : that the proximate cause was the “ex
posed gear” which is equivalent in the circumstances to “un
guarded cog wheels.”

As to volens I understand the judgment of the Supreme 
Court herein to mean that where the issue of minis has been 
fought out at the trial and clearly presented to the jury in the 
form of a specific question which they have not answered, then 
there has been no finding upon that question and this Court has 
not the power to substitute itself for the jury and make such a 
finding.

That is far from saying that the Court has not the power 
in the case of miens, as well as in that of negligence or contri
butory negligence, to decide the question that in a given case 
“the acts from which it is argued consent ought to be inferred 
are reasonably capable of any other interpretation.” or what 
is “the only reasonably possible inference from a given state of 
facts”—pp. 57 and 53-4-5. And see also the later remarks of 
Mr. Justice Duff in Crcvelinej v. ('an. Brùlfic Co. (1915), 21 
D.L.R. 002. at 070, 071. where the matter is dealt with on this 
assumption. At the same time it would appear, if the view of 
Mr. Justice Tdington in this ease is to be accepted, that
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in the case of volcns a very slight amount of evidence would pre
vent the Court from withdrawing the question from the jury, 
because he says, 16 D.L.R. 759:—

1 therefore conclude that it muet In* taken that the queation in one for 
the jury in almost any conecivahle ease, save the one of an express con 
tract, and one that must he submitted to the jury.

In the case at bar the jury has negatived vole ns, but it is 
submitted that there is no evidence to support that finding. 1 
am, however, unable to take that view and think the question 
was properly left to the jury and also that of contributory negli
gence.

Objection was taken to certain portions of the charge on the 
question of volcm, but we must read it as a whole—Jones v. 
C.Co. (1913), 13 D.L.R. 900—and after so doing 1 think tin 
objection should not prevail.

A good deal was said about the alleged infraction of the 
rules by McPhee in taking the shovel on to the main line. 1 
have grave doubt whether that issue was ever properly raised, 
especially seeing that it could only have come up, if at all, on 
the pleadings under the heading of contributory negligence, and 
it was objected to as being excluded by the particulars, and the 
defendant counsel formally disclaimed setting it up under that 
issue. The learned Judge shared this doubt as expressed in his 
charge, but held that in any event it was open to the jury to 
exonerate the plaintiff because of the orders he had received 
from the roadmaster, Newman.

The appeal 1 think should be dismissed.

Galuher, J.A., dissented.

Mr Phillips, J.A. : This appeal is one which may be said to 
be on the border line and is one of exceeding great nicety. Were 
it not for the judgments of the Supreme Court of Canada in 
The Canada Foundry Co. v. Mitchell (1904), 35 Can. S.C.R. 
452, and the judgment of the same Court on the appeal in this 
action following the first trial (16 D.L.R. 756, 49 Can. S.C.R. 
43), reversing the judgment of this Court which had held (18 
H.C.R. 450) that the maxim volenti non fit injuria applied—1 
would have been disposed—notwithstanding the verdict of the
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jury on the second trial negativing volens—to come to the con
clusion that the plaintiff is not entitled to recover—in that upon 
the facts of the present ease the plaintiff who was not in a sub- 

position—but in a position of control and who could 
have easily procured the necessary guard for the gear—appar
ently chose to pursue a dangerous course, and that he was really 
the author of his own injury. And 1 might further say that I 
am rather of the opinion that it was a duty incumbent upon 
the plaintiff to have seen to it that the proper guard was pro
vided for the gear. That being the position of matters it might 
be deemed unreasonable for the jury to negative the plea of 
the defendants of volenti non fit injuria. However, in view of 
the judgment of the Supreme Court of Canada which I trust I 
rightly apprehend (lb D.L.R. 7f>6, 41) Can. S.C.R. 43) the ques
tion of volens is peculiarly one for the jury when as in the 
language of Mr. Justice Duff at p. 762, there is “no evidence of 
express consent or agreement on the part of the plaintiff.” It 
may be further said that the Supreme Court of Canada plainly 
indicates that in the absence of express consent or agreement— 
to take the risk without precautions—it is for the jury to say— 
in the language of Mr. Justice Duff (lb D.L.H. 7f>b. 41) Can. 
S.C.R. 43) at p. 7b2, “whether in all the circumstances the con
duct of the plaintiff amounted to such consent.”

In view of this very explanatory judgment of the Supreme 
Court of Canada I cannot refrain from remarking that the ques
tions as put upon the second trial admitted of much improve
ment. to really and effectually discern the true intent and mean
ing of the jury. As it is. although this Court has plenary powers 
and may enter judgment for either party, with or without a 
finding of the jury, and against the finding of the jury, yet it is 
a power not to he lightly exercised. Now, although the power 
resides in this Court to enter judgment for the defendants upon 
the plea of volenti non fit injuria, notwithstanding the answer 
of the jury, in what eases is this permissible? In this case on 
appeal to the Supreme Court of Canada (1b D.L.H. 7f>6, 41) Can. 
S.C.R. 43) Mr. Justice Duff said at p. 762

By tin* law of British Columbia, tin* Court of Appeal in that provint* • 
lint jurisdiction to find upon a relevant question of fact (hefoie il i n

B. C.

C. A. 
McViikr

Esquimau*

It. < o.

McPtüllii». J. A.
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B. C. appeal), in the absence uf a linding by u jury or against such a linding
— where the evidence is of such a character Hull only one vine run reasonably
( be taken of the effect of that evidence.

it would therefore appear to In» necessary for this Court if 
Emovimai.t disagreement with the answer of the jury is to be found, to be 
Nanaimo °* th® opinion that, only one view ean reasonably Ik- taken of the 

It. co. effeet of the evidence having relation to the plaintiff's conduct 
Mii*!iiuipa. 4.a. in eoiit inning in his cm ploy nient without a proper guard being 

provided for the gear, and that is that he took upon himself that 
risk without precautions and that he was really the author of his 
own injury. It is with some considerable hesitation that 1 come 
to the conclusion that the present case is not one for the exercise 
of that power of overruling the answer of the jury, in that 1 
cannot say unqualifiedly that “only one view ean reasonably 
Ik* taken of the effect of the evidence,” upon the question of 
l'ohnli non fit injuria. Lord Justice Homer in Williams v. 
liirminyhum Battery and Metal Co. Lim., [ 1899) 2 Q.B. 338, (is 
L.J.Q.B. 918, said at pp. 920, 921

Many authorities bearing on the tpiestion we have to decide have liven 
cited and discussed. I do not pur|iose to review them. They ap)a‘nr to un
to establish the following propositions as to liability at common law of an 
employer of lulsnir. If the employment is of a dangerous nature, a duty 
lies on the employer to use all reasonable precautions for the protection 
of the servant. If, by reason of breach of that duty, a servant sutlers 
injury, the employer is prima facie liable. And it is no sullicient answer 
to the prinuI facie liability of the employer to shew merely that the servant 
was aware of the risk and of the non-existence of the precaution* 
which should have Im-cii taken by the employer, and which, if taken, would 
or might have prevented the injury. In order to csca|te liability the cm 
ployer must establish that the servant has taken u|m»ii himself the risk 
without Hie precautions. Whether the servant has taken that upon himself 
is a (pleation of fact to Is- decided on the circumstances of each ease. In 
considering such a question the circumstance that the servant has entered 
into or continued his employment with knowledge of the risk and of the 
absence of precautions is important, but not necessarily conclusive against

It would seem to me that in view of these propositions of 
law approved by the Supreme Court of Canada, in this case 
upon appeal (Hi D.L.R. 750, 49 Can. S.C.R. 43), and in view of 
the further propositions as laid down by the Supreme Court of 
Canada, that the only permissible conclusion is that the defen
dants have not established that the plaintiff took upon himself
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the link without the precaution*, and being einiatrained so to 
hold, it follow* that the defendant* eannot escape upon their 
plea of volenti non fit injuria.

1 would diuuia* the appeal.
Appeal dismissed.

LYMAN'S Ltd. v. GAGNER.

Albrrtu Supreme Court, II ft ml mail. .1. ./ it ur 85. HU5.

1. Limitation ok actions i 6 IN’ (—107 i — Inikkhi ktion ok stati tk I’ro-
MINK OK ACKXOWI.KIHiMIM “MY OKBT."

Agreeing to waive tin* Statute of I.imitations is not a snllieient 
acknowledgment unless coupled with a prnnise; ami though the exprès 
ttion “my délit” might hy itself Ik* construed as implying a promise of 
immediate payment, it is not so if negatived hy the debtor's state 
ment of his inability to pay.

[Itark ham V. Marriott, i II. iN N. 1ÎMI ; Smith v. Thonir. 18 lj.It. 134,
followed.]

Action on dvbt burred by limitât ions.

Cormack it Mm kit, for plaintiff.
Oariepy and Dunlop, for defendant.

Hyndman, ,1. :—After a careful pvruHal of the authorities 1 
have come to the conclusion that the plaintiff cannot succeed.

The letter which plaintiff contends is an acknowledgment suf
ficient to take the case out of the Statute of Limitations is as 
follows :—

1 have no objection whatever to renounce prescription of “my debt” to 
Lyman Sons & Company. 1 am not afraid of proceedings as I have not a 
cent to my name, hut I do not think I should refuse what these gentlemen

This letter was in answer to one from the plaintiff's solicitor 
which reads as follows:—

Dear Sir. Mr. Watt asked me to communicate with you to settle a 
claim of Lyman & Sons against you in order to avoid prescription. If 
you are willing to renounce prescription. I will prepare the necessary docu
ments and forward them to you ; on the other hand if you do not agree to 
this I shall lie obliged, although to my great regret. to sue.

The plaintiff’s solicitor was to prepare the necessary docu
ments and forward them for signature to the defendant, but this 
was never done. Now in order that the acknowledgment be effc •

5Ü7
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ALTA. live* it must he of such a nature as not to be inconsistent with an
8. C. implied promise to pay the whole debt claimed. It must contain

Lyman’s a promise to pay either express or implied.
In my opinion the most that can be inferred from the letter in

Gaoru. question is a promise by the defendant to agree not to take ad
Hyndronn, J. vantage of the Statute of Limitations : but he says also lie is not 

afraid of legal proceedings as he has not a cent to his name. The 
expression “my debt might by itself be construed as implying a 
promise of immediate payment, but dot's not bis statement that 
he has not got a cent to his name negative any such implied pro
mise; he not only does not promise to pay the debt but practically 
says he cannot pay it, for the very good reason that he has not 
got the money—even if not going further and questioning the 
claim. Agreeing to waive the Statute of Limitations is not suffi
cient acknowledgment unless coupled with a promise.

In the case of Raeklunn v. Marriott, 2 11. & X. 190. Cockburn.

There is here an acknowledgment of a debt, hut not an acknowledg 
ment coupled with a promise to pay either on demand or at a future period 
which has elapsed or on a condition has been fulfilled. An acknow
ledgment without a promise is not sufficient to take a case out of the 
Statute of Limitations. Looking into the Current of Authorities, and more 
especially to the case on the subject. Smith v. Thorne, H Q.B. 134. ami 
living of opinion that the principle is applicable to the present ease, we 
think that the acknowledgment must amount to a promise to pay either on 
request or at a future period, or on a condition. Here there is a mere ex 
pression of a hope to make some satisfactory arrangement not an acknow
ledgment coupled with a promise to pay.

I, therefore, must come to the conclusion that the plaintiff 
fails in the action as it appears to me that no promise to pay can 
possibly be inferred from the letter relied on by the plaintiff in 
the action. As 1 have little sympathy with persons who take ad
vantage of the Statute of Limitations to avoid the payment of 
just debts there will be no costs allowed to the defendant.

Action dismissed.

6
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JONES v. TOWNSHIP OF 1 UCKERSMITH.

Re JONES AND TOWNSHIP OF TUCKERSMITH.
ihilinin Supreme Vomi, \pprllate IHriniou, Mrnilith, Harrow,

Marinern. ami ttoilflina. ./•/..I. April 20. 1015.

1. 11 inn ways 11V A 1—245)—Dedication by plan—< ixikixg—Power m 
MVX1C1PALITV.

A street art it appear* oil a plan registered by the owner of a tract 
of lan«l. but which wan fenced in with the remaining land and never 
used as a street, is nevertheless n public highway within the meaning 
of sec. 44 of the Survey Act. It.K.O. 1 !» 14. eh. 100. and by virtue 
of secs. 001 and 073(11 of the Consolidated Municipal Act. ifM)3. the 
municipal council has power to pass a by-law closing it up.

•_\ Kw;vests (# IV—40)—How lost—Rioiir of way—No.vvner—(ox
VERSION TO PUBLIC II loll WAY—Cl.OHINO.

A mere mm user by the abutting owners of a right of way or street as 
it appears of a registered plan of survey does not of itself, where there 
i* no iutenti u to that elTeet. operate ns an abandonment of such 
lights: but these private rights or easements abate when the street 
becomes a public highway and cannot Is* relied upon as a bar to the 
right of the municipality to dose the street.

3. 11 ion ways (5 VA I—240)—Cloning of—Objections to—Opportunity
OF HEARINli.

Objections to the passage of a by-law once heard by the municipal 
council at a meeting when the by-law was first considered does not en
title the opponents thereto to an opportunity again to Is* heard in 
another session for the final passage of the by-law.

I. Ml NICII'AI. CORPORATION!! ( # II (' 3—70)—LEGISLATIVE FI NI TION—('LOS
ini. of if ion w AYn—Powers of municipal council.

In the case of the closing of a highway the «juration of what is or is 
not in the public interest is a nnittiT to be determined by the judgment 
of tb'» municipal council, and if within the limits of its powers, is not 
open to review by the court ; and a by-law will not. therefore be set aside 
on the «rr -und that it was passed in the internet of a certain person 
when- there is nothing to shew that tin* action «if the council was in 
bad faith.

Ô. Ilminvws ( | V A 2—251)—Closing—Righto of aiu tti.no owners— 
Means of access.

• Sub-sec. I «if sec. 1)21» of the C onsolidated Municipal Act. 1003, pro
hibiting the closing of any highway whereby abutting owners are de
prived of access t i their lands applies only to cases when the only 
convenient means of access is over tin* land closed up. and not where 
there is already another nmans of access though l»*ss convenient ; nor 
do«-s it. apply in favour of purchaser «if a lot on the closed portion of 
tin* highway after the passage of the by-law or who had knowledge that 
it was alunit to lie passed at the time of the purchase.

I In.ii ways (|V A 2—250 )—Sale of < eoneii h mu way Hioiith of abut
ting owners—Authority of council.

The «'licet of sub-sec. II of sec. 040 of the Consolidated Municipal 
Act. 1003. is that the municipal council has no authority to sell the 
situa of a clos«»d highway without first ««tiering it to tin* abutting 
owners, and it is only in the event of their refusal that authority is 
given to sell to any one else; and a by-law pass«*«l or c mveyance made 
in contravention of that authority will Is- set aside.

ONT.

s.c.
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Aitkal from thv judgment of Latvhford, J.
R. 8. Robertson and R. 8. Rays, for the appellants.
William Rroudfoot, K.(\, for the plaint ill's, the respondents.
The judgment of the Court was delivered by
Mkkkdith, C.J.O. : This is an appeal by the defendants in 

the action, and the respondents to the motion, from the judgment 
dated the 30th Deeeinber, 1914, which was directed to be entered 
by Latehford, J., after the trial of the action and the hearing of 
the motion before him on the 30th September, 1014.

The action was begun on the Nth September, 1913, and by it 
the respondents seek to have set aside a by-law passed on the 
13th January, 1913, by the council of the appellant corporation, 
by which it was enacted :—

“(1) That all that portion of Mill street in the . . . vil
lage of Kgmondville that lies north of the intersection of Queen 
street with said Mill street lx* and the same is hereby stopped 
up and closed.

“(2) That the reeve of this municipality be and he is hereby 
authorised and instructed, for and on behalf of this corporation, 
to execute and attach the corporate seal of this corporation to 
a deed of conveyance of the above-described portion of Mill 
street to the highest bidder therefor.”

The motion was a motion to quash the by-law, and was 
launched after the action was begun. The by-law is attacked on 
the following grounds:—

(1) That it was not passed in the public interest, but to 
serve the private interest of the appellant Kruse, and in pur- 
manee of a collusive arrangement between him and the appel
lant corporation that he should become the purchaser of the 
portion of the street which the by-law purports to close.

(2) That the opponents of the by-law were not afforded an 
opportunity of being heard, although they had applied to be 
heard in opposition to the by-law.

(3) That the effect of the by-law will be to deprive the re
spondents of access to their lots over Mill street, and that there 
was no jurisdiction to pass it without first providing them, and 
those whose lands adjoin Mill street, with compensation and 
rome other convenient road or way of access to their lots.
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And tin* conveyance to Kruse of the part of the street which 
is closed hy the by-law is attacked on the ground that the sale 
to him was made without proper notice or publicity, and with
out giving the respondents “and others interested an opportun
ity, if they so desired, of bidding on the said land."

The motion came on to be heard before Middleton, J., and he 
gave judgment quashing the by-law. It appears from the rea
sons for judgment, lie Jones and Township of Tucker smith 
(1914), 5 O.W.N. 759, that the ground of the decision was that, 
as Mill street had not been assumed by the appellant corpora
tion for public use, its council had no jurisdiction “to close and 
sell it and keep the proceeds.” The view of my brother Middle- 
ton was, that see. 937 of the Consolidated Municipal Act, 1903, 
related only to original allowances for road and other public 
highways, streets, or lanes; that a road allowance shewn upon a 
plan, but not assumed by the corporation for public use, did not 
fall within that designation ; and that, although for some pur
poses it was a highway, it remained, subject to the rights of the 
public, to be governed by the Surveys Act (1 Geo. V. eh. 42, 
sec. 44), and might be closed under the provisions of the Registry 
Act ; but that, when it was closed and the public rights were 
extinguished, it belonged to the abutting owners and not to the 
corporation.

The order of my brother Middleton was set aside by a Divi
sional Court, but liberty was given to the respondents to renew 
the motion before the Judge at the trial of the action, who was 
not to be bound by the judgment of my learned brother ; and it 
was directed that, if the trial of the action was not proceeded 
with at the next sittings at which it could be had. the motion 
to quash might he renewed before a single Judge on such addi
tional material as the respondents might be advised to bring 
before the Court, and that if the motion was not proceeded with 
the appeal should be allowed : lie Jones and Township of Tneker- 
smilh, 19 D.L.R. 869, 9 O.W.N. 379.

The action came on for trial and the motion to he heard be
fore Latchford, J., on the 30th September, 1914, and it is from 
the judgment which he directed to be entered that the appeal 
is brought.

ONT.
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My brother Latvhford, differing from the conclusion reached 
by my brother Middleton, decided that, “although not opened 
up or accepted by the municipality,” the part of Mill street

Township
which is in question became a public* street, and lie also held, fol
lowing, as he said, Hoehc v. Uyan, 22 O.ll. 107, that the freehold

Tvckeb- of it was vested in the appellant corporation, lie also held that
sec. 640, sub-sec. 11, of the Consolidated Municipal Act, under

Mmlllh, C.J.O. which, he said, it was argued that the respondents and other
owners of lands on the west side of Mill street should have been 
given the option to purchase the street, and that only upon 
their refusal to purchase could the street be sold, did not “apply 
except in cases where a new road or street has been opened in 
lieu of the old;” citing in support of that conclusion Cameron 
v. Wait, 3 A.R. 17ti, 180.

Although he decided these questions in favour of the appel
lants, he came to the conclusion that the by-law must be quashed, 
because, as he held, “Mill street provided the only means of 
access to such lots as that owned, at the time the by-law was 
passed, by such persons as the” respondent “«Jones.” and be
cause, as I understand his reasons for judgment, lie was of 
opinion that the by-law was not passed in the public interest 
and perhaps also not in good faith.

The first question to be considered is. whether or not the part 
of Mill street which is in question was a common and public 
highway. It was laid out on a plan of a survey made for the 
owner of part of a farm lot in the of Tuckcrsmith, and
the plan was registered on the 13th August, 1873. On the plan 
are shewn 5 streets, one of which is Mill street, and 32 lots, 
16 of which abut on Mill street. A survey had previously been 
made of a part of the farm lot lying southerly of the land in
cluded in this survey, belonging to another owner, and a plan of 
the earlier survey was registered on the 8th September, 1857, 
and upon it Mill street is laid down, and Mill street on the 
later plan is a continuation northerly of that street.

Prior to the 13th April, 1897, the provisions of what is now 
sec. 44 of the Surveys Act. R.S.O. 1914, eh. 166. did not apply 
to townships; but, by 60 Viet. eh. 27, see. 20, they were made 
to extend to townships; and, by sec. 44 of 1 Oeo. V. eh. 42, which

6577
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was the Act in force when the by-law in question was passed, it 
is provided that, “subject to the provisions of the Registry Act, 
as to the amendment or alteration of plans, all allowances for 
roads, streets or commons surveyed in a city, town, village or 
township, or any part thereof, which have been or may be sur
veyed and laid out by companies or individuals and laid down 
un the plans thereof, and upon which lots fronting on or adjoin
ing such allowances for roads, streets, or commons have been or 
may be hereafter sold to purchasers, shall be public highways, 
streets and commons” (sub-sec. 1).

This provision was first enacted by 12 Viet. eh. 35, sec. 41, 
and was then applicable only to towns and villages, but was ex
tended to cities by 50 Viet. eh. 25, sec. 62. and afterwards to 
townships by the enactment to which I have referred.

By the Municipal Act of 1858 (22 Viet. eh. 99), sec. 323, 
from the roads, streets, bridges and highways which the corpora
tion is required to keep in repair, arc excepted “any road, street, 
bridge or highway laid out without the consent of the corpora
tion by by-law until established and assumed by by-lawand 
this provision, somewhat altered in form, has continued to form 
part of the Municipal Act down to the present time. In the Con
solidated Municipal Act of 1903 it is found in sec. 607, which 
reads as follows : “The last preceding section” (i.c., the section 
imposing the obligation to repair) “shall not apply to any road, 
street, bridge or highway laid out by any private person, and 
the corporation shall not be liable to keep in repair any such 
last mentioned road, street, bridge or highway, until established 
by by-law of the corporation, or otherwise assumed for public 
user by such corporationand the corresponding section in 
R.S.O. 1914. eh. 192, is sec. 460 (6).

This provision was also introduced as a proviso to sec. 62 (1) 
of ch. 152, R.S.O. 1887 (the Surveys Act), but was dropped from 
that Act in the consolidation of it by 1 Geo. V. eh. 42, in accord
ance with the practice adopted by the Commissioners for the last 
Revision of the Statutes of not duplicating the same provision.

I do not see any room for question ns to the meaning and 
effect of sec. 44 of 1 Geo. V. ch. 42. The language used is plain 
—“shall be public highways, streets and commons”—and the
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provision exempting the municipal corporation from the obli
gation to keep them in repair until established or assumed was 
not intended to take away from them the character of public 
highways or streets unless and until they should be established or 
assumed, and has, in my opinion, no such effect.

There have always been provisions for altering or amending 
registered plans. At first, under 12 Viet. eh. 35, see. 41, the 
owner of lands that had been laid out had the right to amend 
or alter the plan if no lots fronting on or adjoining any street 
or common where the alteration should be required to be made 
had been sold.

The corresponding provision of the present law is to be 
found in the Registry Act, R.S.O. 1914, eh. 124, see. 8G, which 
provides that a plan, though registered, is not to be binding 
upon the person registering it, or upon any other persons, un
less a sale has been made according to it. and also provides for 
amendments or alterations to it being authorised or directed by 
a Judge; and it also provides (sub-see. 4) that “no part of a 
road, street, lane or alley upon which any lot of land sold abuts, 
or which connects any such lot with or affords access therefrom 
to the nearest public highway, shall be altered or closed up with
out the consent of the owner of such lot; but nothing herein 
shall interfere with the powers of municipal corporations with 
reference to highways;” and a similar provision (10 Edw. VII. 
ch. GO. sec. 85(2)) was in force when the by-law in question was 
passed.

The effect of this legislation and of the provisions of the 
Municipal Act as to stopping up highways and selling them, was 
that there were two methods of stopping up highways laid down 
on a registered plan—one by the mode provided for by the Re
gistry Act. at the instance of the person who registered the plan 
or of the owner for the time being of the land covered by it, and 
the other by the passing by the council having jurisdiction over 
the highway, under the powers conferred by sec. G37 (1) of the 
Consolidated Municipal Act, 1903, of a by-law stopping it up.

The effect of the action taken differs in the two cases. In the 
one case, no part of a road upon which any lot sold abuts, or 
which connects with or affords an access therefrom to the nearest
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public highway, can be closed up without the consent o£ the 
owner of the lot, and the consequence of closing it up where the 
road has not been established by by-law of the municipal cor
poration, or otherwise assumed by it for public use, is, that it 
belongs to the owners of the land included in the plan and abut
ting on the road ; and in the other case the abutting owners have 
the option of purchasing the situs of the road at a price fixed by 
the council ; and, if they do not exercise that option, it may be 
sold by the council to any other person, at that price or a higher 
cne.

In my opinion, the Council of the Township of Tuckcrsmith 
had jurisdiction over Mill street—it being, by force of sec. G01 
of the Consolidated Municipal Act, 1903, vested in the corpora
tion of that " ; and, under sec. 637 (1), the council had
power to pass a by-law for stopping it up.

It was argued by counsel for the appellant that Mill street 
was not a public highway, and in support of that contention 
(iooderham v. City of Toronto, 25 S.C.R. 246, was relied upon, 
in that case some of the lots laid down on the registered plan 
had been sold, but, at the time when the provision of the Sur
veys Act now under consideration was made applicable to cities, 
the whole of that part of the f.\aet that had been subdivided, as 
to which the question for decision had arisen, with the exception 
of one lot which was owned by a man named Smith and was 
held by one of the plaintiffs under a long lease from him. was 
owned by the plaintiffs, and the whole tract was enclosed as one 
parcel and used as a pasture-field. As T understand the reason
ing of 0wynne. J„ who delivered the judgment of the Court, 
the conclusion to which the Court came was based upon the view 
that, inasmuch as. before what is now see. 44 of the Surveys 
Act became applicable to cities, the plaintiffs had become en
titled to all the lots that had been sold, and had therefore 
acquired the easements or private rights of the purchasers of the 
lots abutting on streets laid down on the registered plan, the 
position of matters was the same as if no lots had ever been sold ; 
and, therefore, as by the section it was only where lots of land 
fronting on or adjoining them had been sold that the streets and 
commons were made public highways, streets, and commons, they 
never became public highways, streets, and commons.

ONT.
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That this was the ratio decidendi api>cars, 1 think, from the 
following passage of the report, pp. 261-2: “The language used 
in the section cannot reasonably be construed as affecting, or as 
intending to affect, any property so situated as to title as the pro
perty of the plaintiff under consideration is, nor, as regards 
the time past, anything else than roads or streets which at the 
time of the passing of the Act were then already in existence as 
private roads, to the use of which purchasers of property abut
ting thereon were then entitled, which roads and streets so in 
existence the section under consideration subject to the pro
viso as to the non-liability of the corporation to keep the same 
in repair converted into public highways.”

In Roche v. Ryan it was decided by a Divisional Court that, 
under the Municipal Act and the Surveys Act, by the filing of a 
plan and the sale of lots according to it abutting on a street, the 
property in the street becomes vested in the municipal corpora
tion, although it may have done no corporate act by which the 
corporation has become liable to keep it in repair.

That decision is not affected by the (iooderham case; and, 
so far as T am aware, the correctness of it has never been ques
tioned. The survey which was in question was made in a town; 
and in Sklitzsky v. Cranston, 22 O.R. 590, which was the case 
of a survey of a township lot before sec. 62 of the Surveys Act 
then in force (ch. 152, R.S.O. 1887) was extended to townships. 
Street, J., after referring to the decision of the Divisional Court 
in liochc v. Ryan, pointed out that that case and sec. 62 had no 
application to a survey of a township lot, and said : “The plain
tiff, however, having purchased his lots as lots laid down upon 
a registered plan shewing certain streets upon which they 
abutted, acquired as against the person who laid out the plot and 
sold him the land, a private right to use those streets, subject to 
the right of the public to make them highways” (p. 594\

In In re Morton and City of St. Thomas (1881), 6 A.R. 323, 
329, Burton, J.A., said : “Apart from the Registry Act alto
gether, no one would thing of disputing the proposition that if a 
person sells lots according to a particular map or plan, the pur
chasers acquire an interest in the streets or lanes shewn upon the
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I Ian adjoining the lots sold, which places them beyond vendor’s 
future control to their injury. . . . The purchasers could un
questionably insist upon the lane*’ (i.c., the lane in question in 
that case) “being kept open for their use, but is it not clear that 
by agreement among themselves they could abstain from open
ing it altogether or enforce its being maintained as a private 
way?” And he then asks the question : “Does it not follow that 
the owner might, therefore, under such circumstances by a re
purchase of all the lots sold, at all events before any actual use 
of the lane, re-invest himself with the same rights and dominion 
over the property which he had before the sale?”—a question 
that was answered in the affirmative by the Supreme Court of 
Canada in the (looderham case, and a view with which, judging 
by what was said by Patterson, J.A. (p. 331), lie did not agree. 
•See also Armour on Real Property, p. 71.

In the case at bar, as 1 understand the evidence, all the lots 
fronting on Mill street were sold and arc still owned by those 
who purchased them or by persons who derive title from the 
purchasers, and it is only the street that has been fenced in with 
the farm which Van Egmond, for whom the survey was made, 
and those claiming under him, have ever since occupied.

Unless, therefore, when the section was amended so as to in
clude townships, the purchasers of these lots or their assigns had 
lost their rights or easements over Mill street, that street became 
a public highway upon the coming into force of the amendment.

It was argued by counsel for the appellants that the non
user of these rights or easements, and the occupation of the street 
as part of the farm of the adjoining land-owner ever since the 
plan was registered, have resulted in the loss of these rights or 
casements ; but I am not of that opinion. As Mr. Armour cor
rectly states in his book on Real Property, p. 480: “It has been 
decided . . . that the Statute of Limitations does not apply 
to easements. Consequently, there is no bar under the statute 
for not bringing an action to prevent disturbance of the right. 
But an casement may be extinguished or abandoned. And it is a 
question of fact in each ease whether then* has been an abandon
ment of the right. Mere non-user is not of itself an abandon
ment, but is evidence with reference to an abandonment.”

ONT.

8.C.

Township

Mrredith, O.J.O.

37—23 ii.i .K.



578

ONT.

S.C.

Jon un 

Township

SM I I II

Meredith, O.J.O.

Dominion Law R worts. 123 D.L.R.

This statement is supported by the decided cases, and is in 
accordance with the statement of the law in llalsbury’s Laws 
of England, vol. 11, pp. 278, 279, 280, para. 552.

In Ward v. Ward (1852), 7 Ex. 838, 839, 8b K.R. 852, 853, 
the right of way had not been used since 1814, and it was said 
by Aldcrson, 13. : “The presumption of abandonment cannot be 
made from the mere fact of non-user. There must be other cir
cumstances in the case to raise that presumption. . . . Here 
the owners of the Stubbing Pits did not use the way in question, 
for the simple reason that they had a more easy and convenient 
means of access to that part of their property.” And Pollock, 
(ML, said : “It is a question of fact, and one which could only 
be found one way. The only inference that could reasonably be 
drawn from the non-user by this party is, that he had no occa
sion for it.”

In Crossley and Sons Limited v. Lightowler (1807), L.R. 2 
(’h. 478, 482, it was said by the Lord Chancellor (Chelmsford) : 
“The authorities upon the subject of abandonment have decided 
that a mere suspension of the exercise of a right is not sufficient 
to prove an intention to abandon it. But a long continued sus
pension may render it necessary for the person claiming the 
right to shew that some indication was given during the period 
that he ceased to use the right of his intention to preserve it. 
Tin1 question of abandonment of a right is one of intention, to 
be decided upon the facts of each particular case.”

In James v. Stevenson, [1893] A.C. 162, the question was as 
to a right of way which was granted in 1839. As in the case at 
bar, there was then no fence existing between the land conveyed 
and the land retained by the grantor. The action was brought 
in 1888. Up to that time there had been no user of the northern 
part of the way. The southern part had been used only on one 
occasion in 1872, and during all this time the defendant and his 
predecessors in title had used for farm purposes the land over 
which the roads would pass, and it was held by the Judicial Com
mittee that these facts were insufficient to shew any intention to 
abandon the right of way. In stating the opinion of the Board, 
Sir Edward Fry said (p. 108) : “It does not appear that occu
pants of the plaintiffs’ land have ever had any occasion to use
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the northern part of the way, or the southern part, except once, 
and then they did so use it; and to have required gates to be 
inserted in the wooden fence at Hanksia road and the road to 
Kit ham, when the way was not wanted for use, would have been 
an unreasonable act, the omission of which cannot be construed 
as the expression of an intention to abandon the right of way. 
Nor is the occupation for agricultural purposes of the strips 
of land subject to the casement, when the easement was not 
wanted, in the opinion of their Lordships a conclusive circum
stance. It is worthy of notice, in reference to this question of 
abandonment, that ever since the year 1875 the plaintiffs have 
distinctly asserted their right to the way which they now claim, 
and if in the earlier period there is no evidence of such assertion, 
it must not be forgotten that it is one thing not to assert an in
tention to use a way, and another thing to assert an intention to 
abandon it.”

In a Massachusetts case, Arnold v. Stevens (1839), 24 Pick 
10(i, it was held by the Supreme Judicial Court of Massachusetts 
that in the case of a grant by deed of the right to dig ore in the 
land of another, which was treated as the grant of an easement, 
the mere neglect of the grantee, for forty years, to exercise the 
right, without any act of adverse enjoyment on the part of the 
owner of the land, did not extinguish the right ; and that the 
occupation and cultivation of the land by the land-owner during 
that period was not evidence of adverse enjoyment, and that his 
occupation was consistent with the right of the owners of the 
easement. In this case the opinion was expressed that the pre
sumption of abandonment and loss by disuse was applicable 
only to rights acquired by use, and did not therefore apply to 
rights acquired by grant ; but I have found no English or Can
adian case in which such a distinction is made.

Applying, then, the principle of these cases to the facts of 
the case at, bar, the proper conclusion is, I think, that the respon
dents had not lost their right to Mill street. Those of them or 
their predecessors in title who occupied their lots were also 
owners of lots on Centre street behind their Mill street lots; and, 
as Centre street was an open and travelled road, they had no 
occasion to use Mill street; and, besides this, the evidence leads
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me to the conclusion that Van Egmond and those who derived 
title to the farm from him always knew and recognised that 
there was no intention on the part of the owners of the lots 
fronting on Mill street to abandon their rights in respect of it.

These private rights or easements of course came to an end 
when Mill street became a public highway, and cannot there
fore be relied upon as a bar to the right of the municipal council 
to close the street. Sec Sklitzsky v. Cranston, 22 O.R. at p. 595.

The conclusion having been come to that the part of Mill 
street which is in question had become a public highway, vested 
in the appellant corporation, it is undoubted that its council had 
power to close it : Consolidated Municipal Act, 1903, sec. 037(1).

There is nothing, 1 think, in the contention that the oppon
ents of the by-law were not afforded an opportunity to state their 
objections to its being passed. They, or such of them as chose 
to go to the meeting at which the by-law was to be considered 
were heard in opposition to it, and there was nothing to prevent 
the council, as it did at its first meeting in the following year, 
from coming to a conclusion as to whether or not the by-law 
should be passed, without giving the opponents of it an oppor
tunity of again being heard. It is true that the respondent 
Robinson testified that he did not say all that he could have said, 
but he was not prevented from doing so, and, as he testified, 
only refrained from saying more because the solicitor for the 
corporation, who was present at the meeting, advised the council, 
or stated, that it had power to close any street. Robinson was 
not asked and did not state what it was that he would have said, 
and I am very doubtful of his ability to have added anything 
of importance to the arguments against the passing of the by
law which he and the other opponents of it had adduced.

Some observations reflecting on the conduct of Mr. Hays 
were made by my brother Latchford, because, as he thought, of 
the impropriety of Mr. Hays having acted as solicitor for the 
appellant Kruse as well ns for the appellant corporation.

The only evidence that Hays had acted for Kruse was a 
statement by Kruse that Hays had prepared for him a petition 
in connection with the opening of the street. This statement
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was made by Kruse when called as a witness at the close of the 
case. He had not been called by either of the parties, but was 
called and examined by my learned brother of his own motion, 
and 1 doubt whether evidence so taken should be read. It was 
stated upon the argument that this statement of Kruse was not 
in accordance with the fact, and that Hays had not drawn the 
petition or acted for him in any way. However that may be, 
and assuming that he had drawn the petition, that circumstance, 
in my opinion, affords no ground for impeaching the by-law, 
especially as there was no evidence or even a suggestion that 
Hays said or did anything that was not strictly in the line of 
his duty as legal adviser to the council.

There is more difficulty as to the question whether, in the 
circumstances, the by-law is not open to the objection that it 
was not passed in the public interest, but was passed in the in
terest of the appellant Kruse, and ought therefore to be quashed ; 
but I have come to the conclusion that there was nothing adduced 
in evidence to warrant the Court in quashing the by-law on that 
ground. There is nothing to suggest that the council or any 
member of it acted in bad faith, by which 1 mean acted under 
colour of an intention to serve the public interest, but in reality 
for the sole purpose of benefiting Kruse.

The part of Mill street which is in question was not required 
for the use of any one, unless it might be for the purpose of 
affording another means of access to the lots which front on it. 
and pressure was being brought on the council to open it. If 
opened, there would at once have been imposed upon the appel
lant corporation the duty of keeping it in repair, and liability for 
damages occasioned by failure to perform that duty. The council 
evidently, and I think honestly, came to the conclusion that the 
street ought not to be opened and that the best way to put an 
end to the agitation for opening it was to close the street and 
sell it under the powers conferred upon the council by the Muni
cipal Act. They were, no doubt, also influenced in coming to 
the conclusion to stop up and sell the street by the fact that the 
appellant Kruse was willing and anxious to become the pur
chaser of it, and that possession of it, or at all events of the part 
cf it on which his lots abut, was, if not essential, important to
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°WT' cna*,*t‘ *1"111,1 a^ry 0,1 his tile business, which was thought to be 
s c- l n ""luatry the carrying on of which would he of benefit to the 

.Tones tow“ in a sullul'h ill which the street is situate.
Township Thc ,|Ut'stions raised 011 t,lis branch of the ease were under 

or consideration in thc recent case of United Buildings Corporation 
Ts"u7th.' '• ('°n«>r"ti0H of the dtp of Vancouver, l!l 1)1,.I! -17. In 

M.rrtmTc.j.0. tlmt lasc a by ,aw 1,11,1 been passed by the respondents closing 
up a lane, and the by-law was attacked upon grounds not unlike 
those upon which the by-law in question in this ease is sought 
lo be quashed. The by-law, after reciting that the Hudson s Bay 
Company owned certain lots and had petitioned the respondents 
to stop up a portion of a lane running between some of them, 
and had in return agreed to convey to thc respondents other 
lots to be used for diverting thc lane, and also to indemnify the 
respondents against claims or suits, enacted that that portion 
of the lane should be closed and stopped up, and that, upon a 
conveyance to thc respondents of the lots last referred to, they 
would lease to the company the portion of the lane so closed anil 
stopped up, upon the terms and conditions set out in a schedule 
to the by-law. The respondents had power to pass by-laws for 
stopping up lanes, and power, without the assent of thc electors, 
to lease portions of lanes for a period not exceeding twenty-five 
years. The alteration to thc lane was made at the instance and 
on the petition of the Hudson’s Hay Company, and strong 
opposition was made to thc petition by the appellants, who, as 
owners of property abutting on the unclosed portion of the lane, 
considered their premises to be injuriously affected. Evidence 
was given on the part of the respondents that the matter was 
decided unanimously by the Board of Works considering the 
request a reasonable one and thinking that in the interest of the 
city it ought to be granted, in view of thc class of building which 
the Hudson’s Bay Company proposed to erect and of the facili
ties offered in return to the other owners of the block in question ; 
and each of three aldermen deposed that, in his opinion, the 
change improved the access of light to buildings on the lane and 
-lid not injuriously affect any of thc owners of the other lots. 
There was no contradiction of this evidence, though there was 
evidence that the opposite opinion was entertained by other
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})cr8uns, ami it hud been held in the Court below, by a majority 
of the Judges, that the transaction was free from impropriety 
or bad faith. In stating the opinion of the Board. Lord Sumner 
said (p. 350) : “It is easy, especially for those who conceive 
themselves to be sufferers by it, to suspect and to suggest and 
even to argue with some plausibility that such a transaction can
not have been carried through without some improper or sinister 
motive on the part of those members of the corporation who 
voted for it, in this ease all who were voting: and, since opinions 
differed on this question in the Court below, their Lordships 
freely recognise that it might bear one aspect or the other, but 
judging it, as they must do, upon a judicial survey of the whole 
proved materials, with the experience of men of the world and 
the full persuasion that such a charge must be proved by those 
who make it, their Lordships arc unable to differ from the 
opinion of those members of the Court below who held that the 
transaction was free from impropriety or bad faith.” And the 
conclusion reached was that, though to those familiar with the 
locus in quo it might seem , or even impossible, that
the advantages to be derived from the change in the lane itself 
were the reason for enacting the by-law, as the plaintiffs had 
shaped and left their case, it was quite consistent with the pos
sibility that the mere alteration of the lane itself was, partly 
and even largely, for the general benefit, and was an improve
ment in the interior communications of the city for the benefit 
of the • health in a wide sense of the term ; and, that being 
the ease, and no bad faith or improper conduct being shewn, 
their Lordships were unable to say that the decision of the 
Court below was wrong. In the Court of first instance. Clement, 
,1., was of opinion that the respondents had, under their Acts, 
the necessary powers, and found that the city council had con
sidered the petition of the Hudson’s Bay Company honestly 
and with regard for the public interest; and, under these cir
cumstances, he held that the Court could not review the decision 
of the respondents.

In my opinion, what is or is not in the public interest, in a 
case such as this, is a matter to be determined by the judgment 
of the municipal council ; and what it determines, if in reaching
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its conclusion the council act honestly and within the limits cf 
its liowcrs, is not, and in my humble judgment ought not to 
U', open to review by any t 'ourt. Whether the judgment of the 
Judicial Committee was intended to go as far as this, 1 do not 
know; but, however that may lie, it affords satisfactory ground 
tor holding, as I do, that the by-law in question is not open to 
attack upon the ground that it was not passed in the public in- 
tvi*c‘n1 or in good faith.

The third ground of attack is based on the prohibition con
tained in sub-see. 1 of see. 629 of the ('onsolidated Municipal 
Aet. 1903, which provides that “no municipal council shall 
dose up any public road or highway, whether ........ riginal allow
ance or a road opened by the Quarter Sessions or by any muni
cipal council, or otherwise legally established, whereby any 
person will be excluded from ingress and ogress to and from
his lands or place of residem.....ver such road, unless the council,
in addition to compensation, also provides for the use of such 
person some other convenient road or way of access to the said 
lands or residence.”

All the respondents except Jones, whose lot abuts on Mill 
street, and Dickson, who does not own any lot on that street, 
own the lots behind their Mill street lots, which abut on Centre 
street, and the two lots are occupied as one property, and they 
have never used Mill street ns a means of access to the Mill 
Street lots, but their access to their property is and has always 
been by way of Centre street, which, as I have said, is and has 
been for many years an open and travelled road. The effect of 
the by-law will not, I think, be to exclude these persons from 
ingress to and egress from their lands or places of residence 
within the meaning of sub-sec. 1 of ace. 629, as a similar provi- 
sion "as interpreted by the Court of Appeal in In re McArthur 
a:,,I Township of Houlkwold (IH78), 3 A.R. 295, in which it was 
held that it applied only to eases where the only means or con
venient means of access is over the road closed up, and not 
where there is already another means of access though a less 
convenient one.

Having regard to the fact that the Centre street lots and 
thv Mill street lots are occupied as one property, and, as I have
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Kiiid, the only means of access to it which tlieso respondents have 
ever used has been by way of Centre street, and the fact that, 
although some of the Mill street lots were sold as many as thirty 
years ago, no one has ever attempted to use Mill street as a 
means of access to his property, it must, 1 think, be held, follow
ing the McArthur case, that the effect of the by-law, so far as 
these persons are concerned, will not be to contravene the pro
visions of sub-see. 1 of sec. (1*2!).

The lot of the respondent Jones is lot 40, and its only means 
of access is by Mill street, but he acquired his lot from persons 
who owned the lot behind it, which fronts on Centre street, after 
the passing of the by-law. It was said that there had been a 
verbal arrangement for the sale of the lot to Jones before the by
law was passed; but, if there was, it was made after notice of 
the intention to pass the by-law was given, and the fact of its 
having been given had come to the knowledge of Jones ; and I 
strongly suspect that his purchase was made for the purpose of 
making it impossible to pass the by-law, or to pass it without 
providing some other means of access to the lot. In these cir
cumstances. the respondent Jones did not, 1 think, stand in any 
better position than the other respondents, and the case must 
be dealt with as if his lot, at the time of the passing of the by
law, had been still owned by the persons who sold to him.

The respondent Dickson, as I have said, does not own any 
land on Mill street, and he has other means of access to his pro
perty.

The by-law is, however, in my opinion, open to the objection 
that the council had no authority to sell the situs of the road 
without first offering it to the abutting owners at a price fixed 
by the council, and that it is only in the event of the abutting 
owners declining to purchase that authority is given to sell to 
any one else, and then authority is given to sell at that price or 
a greater one. This is clearly the effect of sub-sec. 11 of sec. 
040 of the Consolidated Municipal Act, 1 003. My brother Latch- 
ford thought otherwise, but he evidently overlooked the fact 
that sub-sec. 11 includes “selling any road legally stopped up or 
altered by the council,” and that the observations of Burton J.A., 
in Cameron v. Wait, 3 A.R. at p. 180, were not directed to the
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provisions ui‘ thin section, but to sec. 426 of 36 Viet. ch. 48, which 
now forms sue. 641 of the Consolidated Municipal Act, 1903.

It is contended by counsel for the appellants, in a written 
memorandum put in since the argument, that the by-law was 
passed not under the authority of sub-sec. 11 of see. 640, but 
of sub-sec. 1 of sec. 637, which makes no such provision as that 
contained in the other sub-section, as to selling to abutting 
owners; and it is pointed out, as the fact is, that the words 
“leasing” and “selling” were introduced into sub-sec. 1 of 
sec. 637 long after the provisions of sub-sec. 11 of see. 640 were 
enacted. It is also contended that the provisions of this later 
sub-section are permissive, not obligatory.

These contentions arc not, in my opinion, well-founded. 
What the object of introducing the word “selling” into sub
sec. 1 of sec. 637 was, it is difficult to discover ; but. whatever 
it may have been, it is clear, I think, that sub-sec. 11 is appli
cable whether the by-law is based upon it or upon the other sub
section. It is also clear, I think, that, while the sections are 
permissive in the sense that it is optional with the council to 
sell or not to sell, tin* council, if it determines to sell, is bound 
to sell in the manner prescribed by sub-sec. 11. That it should 
be obligatory is manifestly only fair, and it is in accordance with 
the policy of the legislation as indicated in dealing with the 
other mode of closing up a highway, by an alteration of a regis
tered plan under the provisions of the Registry Act.

It docs not follow, however, that the whole by-law must be 
quashed. The sale of the street is provided for by sub-sec. 2, 
and its provisions arc severable from the rest of the by-law.

The result is that, in my opinion, sec. 2 of the by-law should 
be quashed, and the conveyance to the appellant Kruse should 
be set aside and the registration of it vacated: and the action 
and the motion, as far as sec. 1 of the by-law is concerned, should 
be dismissed.

As success is divided, there should be no costs throughout to 
either party.

Appeal allowed in part.
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TEMPLE v. MONTREAL TRAMWAYS CO.
(Jin her Court of tlrrinr, ItobiJoux, Merrier, ami Urcauthh Ids. .1.1. 

January 8, 11115.
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1. 'I HIM. I 8 II II—45)—I X.H KV— X EG1.1GKMT. — Sl'FFH lENl'Y Ol (#1 KSTIOX 
FOR J I KY.

t'mlcr the l/ucbec practice it is millieient to put t^* the jury the 
ipiestioii whether there was negligence ami in what it consisted, and 
it is not necessary to detail specilie faults.

•2. Tin.xi. (fill K 2—235)—Damages—Ji in Presiding judge—Sim 
mi no up—Comment.

Iii his charge to the jury, the presiding judge at the trial has the 
right to sum up the evidence and comment upon the facts and connect 
them with the proper principles of law.

3. Triai. (|VA—270)—Jury—Form of decision — Effect uiven to
FINDINGS OF.

There is no sacramental form in which the jury may make known 
its decision on any question and some intelligent ell'ect must Ik* given 
Iiv |lie court to ilie findings of jurors who are md skilled in legal 
phraseology.

4. Pleading (§111 A—304)—Defective notice—Delaying trial nil iii
medikd—After action tried no groi nd for setting amidi: Prk-

Whcre a defective notice has been given under a law compelling a 
notice of injury (with a full detailed statement of such damage-1 to 
he given within a certain period before commencement of action, a 
defendant may. by preliminary exceptions, delay the trial until proper 
notice has been given, but after the action has been tried on its 
merits, such defective notice will not Is* a ground for setting aside the 
verdict where no prejudice has been proven.

Appeal from the judgment of the Superior Court (Mr. Jus- statement» 
tice Beaudin), rendered on April 24, 1913, on the verdict of a 
jury.

The plaintiff was a passenger on one of the defendant ’s ears 
which was at a standstill on the north side of St. Lawrence 
Boulevard and Ontario St. ; while there, another car belonging 
to the defendant company came down the hill from Sherbrooke 
St., and collided with the car on which the plaintiff was seated, 
resulting in severe injuries to the plaintiff. After issues joined 
and a jury trial, the verdict was rendered for #2,280. and a judg
ment was rendered accordingly.

The Court of Review has confirmed the judgment.
Trilleif. Bercovitch, Kearney <0 Lafontaine, for plaintiff.
Perron, Taschereau, Uinfref <V denest, for defendant.

The judgment of the Court was delivered by
Oreensiiields, J. :—The defendant asks for a judgment non oreen.hieKK j. 

obstante veredicto, dismissing the plaintiff’s action, or sub-
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sidiarily for u new trial, upon the following stated grounds: 
{1 ) the assignment of faets in the present case was insufficient 
and defective, and such as to prevent a trial of the material 
issues, and defendants' application for a different assignment 
was overruled before verdict rendered ; (2) improper admission 
of evidence at the trial ; (3) misdirection by the trial Judge to 
which exception was taken, and from which prejudice was 
suffered by the defendant ; (4) the verdict is contrary to law 
and no fault or negligence is found against the company or its 
employees—the alleged fault not being a fault in law ; (5) the 
verdict is clearly against the weight of evidence ; (ti) the amount 
awarded is excessive ; (7) no notice previous to the institution 
of the action, as required by law, was given ; (8) the facts as 
found by the jury require a judgment in favour of the defen
dant.

I shall consider these in the order in which they have been 
mentioned.

As to the first, viz. : insufficient assignment of facts. After 
the issues had been joined, the plaintiff moved for judgment 
fixing the facts, and suggested questions to be submitted. The 
defendant submitted and filed its suggestion of questions. The 
learned Judge before whom the motion came, accepted in their 
entirety the questions submitted by the defendant, and these 
questions were the questions which, in practice, at least, before 
our Courts, have been in matters of this kind almost invariably 
adopted. The questions in effect are: Whether the plaintiff was 
injured in an accident which occurred on a certain date; whether 
that accident was due to the fault of the plaintiff, and if so, in 
what did it consist : whether the accident was due to the fault 
of the defendant, or its employees, and if so, in what did the 
fault consist : whether it was due to the combined fault of the 
two. and if so, in what did the fault of each consist. Then fol
lows the question of damages.

Now it would seem that after careful instruction to the jury 
by the learned trial Judge, if they found any fault against 
the plaintiff, that fault must be a fault alleged against him ; 
if any fault was found against the defendant or its employees, it 
must be a fault charged by the plaintiff in his declaration ;—the
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defendant moved the trial Judge to add to the questions whether 
the defendant was guilty of the various faults charged. That 
was refused, and 1 am of opinion properly refused. I am free 
to concede that no great harm would have been done by allowing 
the addition, but 1 am equally of opinion that not the slightest 

was suffered by the defendant by the refusal of the

It is not necessary under our practice to detail in questions 
to the jury specific faults ; it is sufficient to ask the question, 
v r there was negligence, and in what it consisted, and with 
proper direction in law from the trial Judge, a complete and 
fair trial of the issues can be had.

I am against the defendant on this pretention.
The second ground was not persisted in before the Court.
As to the third ground, viz.: the presiding Judge has mis

directed the jury; (a) as to wherein the fault of the company, 
appellant, lay ; (b) the amount of damages which should have 
been awarded to the plaintiff.

Now under art. 472 of the Code, the presiding Judge has 
the right, if he desires, to sum up the evidence, and to sum up 
certainly means some degree of comment upon the evidence. 
Presumably the defendant considers the remarks as an unfair 
comment and an infringement upon the functions of the jury.

QUE.

C. R.

Tramways
Co.

Oreenehlelds, J.

The collision between the two ears of the defendant company 
had been clearly established. A car started from the corner 
of Sherbrooke St. and went down the hill and came in violent 
collision with a ear at a standstill at tile corner of Ontario St.

I take the learned trial Judge’s remarks to be nothing more 
or less than this. A collision took place ; a collision should not 
have taken place, and the fact that a collision did take place 
between two cars belonging to the defendant, and each con
trolled by the defendant’s employees, was an evidence of pre
sumption of fault amounting to a proof of fault, and it was an 
instruction by the learned trial Judge in law, viz.: that it was 
a fault in law to allow two cars belonging to the same company 
to come into collision, and unless that collision was explained, 
the fault existed. 1 take this to be a perfectly correct statement 
of law, and a perfectly correct instruction to the jury, that
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they could answer yes, the defendant was guilty of negligence 
because they allowed a collision to take place between two of 
their cars. I do not find the slightest ground of objection to the 
learned .Judge’s statement.

Continuing, the defendant urges a further misdirection by 
the learned trial Judge. Complaint is made of his remarks on 
the details of the claim.

In all his remarks, nothing more can be found than a state
ment of the details of the out of pocket, so to speak, expenses 
the plaintiff claimed, and upon which the plaintiff had offered 
proof.

The learned trial Judge had taken note of the various 
amounts claimed, and he gave to the jury, to refresh their 
memories, the benefit of the notes he had taken, and he told 
them clearly that if they found the various amounts as claimed 
to have been fully proven, they could say so; but he left it 
entirely to them to find whatever amount they saw fit, or what
ever amount they thought had been, in their opinion, proven.

I should rule again against the defendant upon this pre
tension.

The fourth ground, viz.: the verdict is contrary to law, and 
no fault or negligence found against the company or its em
ployees. the alleged fault is not a fault in law. and the defendant 
cannot he held responsible in damages towards plaintiff for such 
alleged facts.

Now, consider what the jury did answer; and first of all, 
it is useful to observe that by art. 483, C. Proc., it is enacted, 
that when there is an assignment of facts, the verdict must be 
special, explicit and articulated upon each fact submitted, for it 
is said the verdict must be given upon all the issues submitted 
to the jury.

There is no sacramental form in which the jury may declare, 
or make known their decision upon any question. In this case 
they had unanimously decided that the plaintiff had met with 
an accident, as described in the plaintiff’s declaration or claim, 
viz.: by a collision of two cars, one at a standstill in a certain 
place, and the other going down a hill and coming in collision, 
and all the jury meant—and some intelligent effect must be
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given to the finding of jurors, who are not skilled in legal 
phraseology, is, that the ear at Sherbrooke St. started down the 
hill when the other was, before it started, at a standstill, and 
eame down that hill and came into collision; and that is the 
fault, and that is in law an evidence of a negligent act by some 
one controlling those two ears.

The jury did not mean, and the jury could not mean, and it 
is impossible to put that interpretation upon the answer, that 
the fault consisted in one ear starting before another. The fault 
was, that one ear started before the other started and the two 
came into collision. To nullify the jury’s verdict upon such a 
ground, would, in my opinion, be committing a positive injustice.

As to the fifth ground, viz.: The verdict is clearly against the 
weight of evidence. [Facts.]

The sixth ground, viz.: Amount awarded excessive. [Facts.]
The seventh ground, viz.: No notice previous to the institution 

of the action, as required by law and the charter was given.
A notice was given in due time, by which the defendant was 

notified, that after the expiration of the legal delays, the plain
tiff would institute proceedings, giving his address and occupa
tion, to recover damages to the extent of $5,000 which damages 
were suffered owing to an accident which happened on Novem
ber 7, 1912, when two cars belonging to the company collided 
at the corner of St. Lawrence Boulevard and Ontario St. Now. 
the only objection made by the defendant is that the details of 
the $5,000 are not given. The article enacted in favour of this 
company in its own private charter, states that a notice shall be 
given with detailed statement of such costs or damages. Having 
received this notice, the defendant waited till the institution of 
the action, when the plaintiff’s statement of claim was served. 
It contained a detailed statement of the damages. The defen
dant pleaded to the merits, denying all responsibility, and, more
over, alleging that the notice was not according to law.

The law says that all persons claiming any loss or damages 
from the company for any cause whatever, shall be bound within 
a delay of one month before the institution of any action for 
the prosecution of such costs or damages, to give notice in 
writing to the company. Now, it will be observed that there is
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not here a denial ui! action as is contained in some statutory 
enactments imposing the obligation of giving notice.

Where a statute provides that no action can be taken or no 
claim maintained, or no judgment rendered without such notice, 
a failure to give a notice might entail the denial of the plain
tiff’s right. 1 should say that the Street Railway being sued, 
after thirty days from a notice, which in form is defective, could, 
by preliminary proceedings, stay the progress of that suit until 
that notice had been complied with; but to dismiss an action 
such as this because the details of the lump sum had not been 
given, when there is absolutely no proof of any prejudice, is 
going the limit which 1 cannot concur in.

As to the eighth ground, viz. : the facts as found by the jury 
required a judgment in favour of the defendant; and the real 
effect of the verdict is that the action should be dismissed and 
that the trial .Judge has erred in his interpretation ; that the alle
gations of the plaintiff are not sufficient in law to maintain his 
action. [This ground was not persisted in before the Court.]

The plaintiff certainly has alleged a fault in law against the 
company defendant, and the jury has found a fault, and I 
should confirm the judgment with costs.

A])])( al (Iism issf </.

>ASK. ST. PIERRE v. REKERT
—— Nankatcliciran Nii/tniur Court, \nrlandn, Itroirn and Clirvod,
s- C. Juin 15. 1916.

1. Mechanics’ mens i 6 III—II i—Delay in filing—Intervening liens—
—Priorities.

S<h\ 23 of tin* Mechanics' Lien Act I Mask. ). as amended by see. 4. 
ch. 5S. of the statutes. 1013. providing that the failure to tile a lien or 
to commence action thereon within the statutory period shall not defeat 
the lien except as against liens registered by intervening parties mean 
while, does not create a priority in favour of intervening liens for work 
not performed and materials not furnished.

2. Costs (SI—71—Ioreclohirk — Mechanics' liens — Rviiseqvent

Where more than one action is brought for the enforcement of 
mechanics’ liens, the person bringing the subsequent action will not be 
entitled to the costs thereof.

statement Appeal from judgment in action on mechanics’ liens.

A. U. Tingle)!, for appellants St. Pierre, Stewart, and 
Edwards.
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Frame d* Co., for appellant ( 'rapper.
It. IV. Ilugg, for respondent Cushing Bros.

The judgment of the Court was delivered by

Elwood, .1. :—This is an appeal from the order of the District 
Court Judge made in a mechanics’ lien action. The respondent 
Cushing did not file his lien within the time prescribed by see. 
23 of the Mechanics’ Lien Act. but subsequently filed his lien 
under see. 4 of eh. 3H of the statutes of 1913. which is as follows :

4. Section 23 of the *ai«l Act in hereby amended by striking out the 
word “absolutely" in line two of said section, and by adding thereto the 
following: —

‘‘Provided, however, that the failure to tile such claim or to commcnci' 
such action within the times mentioned in this and the preceding section 
shall not defeat such lien except as against intervening parties Iteconiing en 
titled to a lien or clurge upon such land whose claim with respect to said 
land is registered prior to the registration of such lien or as against an 
owner in respect of payments made in good faith to a contractor after 
the expiration of said perhal of thirty days and liefore any claim of lien is 
filed or notice thereof given to the owner.

After the date that the respondent Cushing was entitled to 
file its lien, and before the actual filing thereof, the appellants 
filed their liens, but no part of the work for which they became 
entitled to file their liens was performed and no part of the 
material for which they became entitled to file their liens was fur
nished 1. ween the last day upon which Cushing should have filed 
its lien and the date of the filing thereof. It was contended on 
behalf of the appellants that they, having filed their liens during 
the time above-mentioned, were entitled to priority to Cushing 
Bros, by virtue of tin* above amendment. I am of the opinion 
that the intention of the above amendment was to allow one who 
was otherwise entitled to a lien to tile it. but at the same time 
to protect the interests of persons who, after the date upon which 
the lien should have been filed, and before the actual filing 
thereof, became entitled to a lien or charge upon the land and 
who during such period filed such lien or charge. If the inten
tion of the amendment was to give priority to all those who 
simply filed their lien or charge, no matter when tht lien or 
charge arose, then it would have been, in my opinion, unneces
sary to have used in the above section the words “intervening
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parties becoming entitled to a lien or eliarge upon such land,” 
and the section would have read, “shall not defeat sueh lien 
except as against parlies whose claim with respect to said land is 
registered,” etc. 1 am, therefore, of the opinion that the Dis
trict Court Judge was correct in holding that the appellants are 
not entitled to priority.

So far as the disposition of the question of costs is concerned. 
I am of the opinion that the ' of the Act is that there
shall be only one action brought, and that where more than one 
action is brought the person bringing the subsequent action shall 
not be entitled to his costs of such subsequent action. Tn the 
ease at bar. however, some of the appellants, prior to the hear
ing before the District Court Judge, had obtained judgment in 
default of appearance against the respondent Rekert ; and I 
am of the opinion that the District Court Judge had not power 
in the proceedings before him to make any disposition of the 
costs of entering those default judgments, and if the intention of 
his order was to affect those costs, then the order should be varied 
in that respect.

So far as the costs ordered to be paid to Cushing Bros, are 
concerned: the hearing before the District Court Judge was not 
occasioned by the contention of the appellants, but was under 
the Act. for the purpose of proving the various claims of the 
lienholders, and was in consequence of the notice of trial given 
by the person to whom the conduct of the action was entrusted, 
and those costs should not have been ordered to be paid by the 
appellants except in so far as their contest of the claim of Cush
ing Bros, occasioned further costs. The order of the District 
Court Judge would appear to go further than that, because it 
orders the costs of and incidental to the trial to be paid, and in 
my opinion the costs should be limited simply to the costs of the 
trial exclusively occasioned by the contention of the appellants 
that they are entitled to priority to Cushing, and the order of 
the District Court Judge should be varied in that respect. In 
other respects the appeal should be dismissed.

So far as the respondent Rekert is concerned, the appellants 
have failed, except as to varying the order with respect to the 
costs of the judgments already recovered; and while it is a ques-

4363
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tion probably raised by the notice of appeal, it was not discussed 
on argument before us, and I am, therefore, of opinion that the 
appellant should pay the respondent Rekert his costs of this 
appeal.

In my opinion the respondent Cushing should pay the appel
lants their costs of this appeal.

Judgment varied.
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BROOKLER v. SECURITY NATIONAL INS CO. OF CANADA. MAN.

Manitoba A »»»</'# /## nr It. Halt. ./. June 5, 1915. K~R

1. Oarmmiimkkt i # I < ' 1—18)—Wiiat mibjixt to—Inmkami mo my.
Cutler Manitoba K.H. llukw 759 ami 791. the claim of the mtnuml 

under a policy of Are insurance which provided that the loss should 
not lie payable until after thirty days after the completion of the 
proofs of loss, cannot Is* attached by garnishing order Indore coin 
pletion of the proofs of loss.

I Lake of tin■ \\'o<nln Milling/ f "o. v. Collin. I:t Man. Lit. 154. fol 
lowed ; Jun itlini V. \ational Itritish, etc., Co.. | 19I5J A.V. 499, re
fer retl to. |

Application for payment out. statement
IV. J. Wright, for Hastings.
li. .1. Bruce, for Robinson and McDougall.
M. J. Finkelstein, for Finkelstein. Levinson & Cameron.
./. liohimon, for Sadlier.

Galt, J. :—This is an application on behalf of W. II. Hast- °e,,> J- 

ings. solicitor for the plaintiff, for payment out of Court of 
$091.14, the amount of his taxed costs herein as between solicitor 
and client. The moneys in Court amount to $794 paid in by 
the defendant company in satisfaction of the plaintiff's claim.
Several garnishee orders by other creditors of the plaintiff 
against the defendant company, and several assignments by the 
plaintiff to certain creditors of his, were in existence during the 
pendency of the action which resulted in the payment into Court, 
and these various claimants were all represented before me upon 
the application with a view to settling the priorities of their 
claims.

The amount at stake is small, but the question as to which 
creditor is entitled to it presents considerable difficulty.

The plaintiff had insured a stock of goods for the sum of
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$3050 in the defendant company. The policy was subject to the 
statutory conditions, including, amongst others, the following:—

17. l>iHH hIihII not Ik- payable* until thirty days after the completion of 
the proof* of loss unless otherwise provided for by the contract of inaur-

IH. The company, instead of making payment, may repair, rebuild or 
replace, within a reasonable time, the property damaged or lost, giving 
notice of their intention within fifteen days after the receipt of the proofs 
herein required.

A fire occurred on October (i, 11113. Notice of the loss was 
at once given to the company, but proofs of loss were not fur
nished until about December 22. 1913. At this last mentioned 
date the following claims were in existence:—

1. A garnishing order after judgment at the suit of one
Sadlier against Brook 1er, all debts obligations and

s due, owing or payable by the defendant company, or 
that are accruing and will be due or payable from said company 
to the said Brooklet* to the extent of $428.85. This order was 
obtained on October 9, 1913, and served the same day upon the 
company, the garnishee.

2. A garnishing order before judgment at the suit of one Dr. 
Iiorke, against Brooklet*, attaching all debts, obligations and 
liabilities due, owing or payable by the defendant company, or 
that arc accruing and will be due or payable from said company 
to the said Brooklet* to the extent of $245. This order was 
obtained on November 5, 1913, and served the same day upon the 
company, the garnishee.

Two other garnishing orders were t " issued by
Forsyth-Kimmel, and the city of Winnipeg, hut owing to the 
small amount in Court and the large amount of the other claims, 
there is no occasion to deal specifically with these later ones.

3. On December 10. 1913, Messrs. Finkelstcin, Levinson & 
Cameron wrote a letter to the defendant company enclosing a 
so-called order from Brooklet* on the Security National Ins. 
Co. in favour of themselves for the sum of $109. The order 
reads as follows:—

Dec. 1st, 1913.
Security National Insurance Company. Winnipeg.

Dear Sirs.—Please pay to Messrs. Finkelstein. Levinson & Cameron 
the sum of $109. and for so doing this shall In* your authority.

Yours truly, (Sgd.) M. .T. Rrooki.ir.

511
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4. Oil December 15, 1913, Messrs. Steinkopf & Bruce wrote 
u letter to the defendant company, which was received in due 
course, enclosing two orders or assignments in favour of Reuben 
Simon Robinson and A. McDougall & Co. respectively, which 
read as follows :

In consideration of $3!)H.(i5, | bm-by transfer, assign ami «et over 
unto Rculien Simon Robinson of the City of Winnipeg in the Province of 
Manitoba, tbc proceeds of tin* insurance policy in my favour in tbc Security 
National Insurance Company, No. 11505. to the extent of #898.05 and in 
terest thereon from date hereof until payment at 8 per cent. I autbo ize 
the Security National Insurance Company to pay same to the said Reuben 
Simon Robinson and let this be their authority and discharge for so 
doing. Dated at Winnipeg, this 15th day of October. 1013.

The assignment to A. McDougall & Co. is exactly similar to 
the last mentioned one, but is for the sum of $358.23. and is 
dated October 22. 1913.

So far as regards the claim of W. II. Hastings, solicitor for 
the plaintiff in the action in which the sum of $794 was re
covered. no objection lias been urged before me to its allow
ance I therefore allow this claim as being first in priority at 
the sum of $(>91.14.

As regards the remaining claims, perhaps the most satis
factory method of dealing with them will be to eliminate, one 
by one. those which 1 consider disentitled to priority.

The claim advanced by Dr. Rorke is subsequent to the Sad lier 
garnishing order, and it possesses no features which would give 
it priority. Consequently I eliminate it. For the same reason I 
eliminate the two later garnishing orders in favour of Forsvth- 
lximmel and the City of Winnipeg.

The so-called order in favour of Messrs. Finkelstein. Levin
son it Cameron appears to me to fall directly within the decision 
of the Court of Appeal in Ontario in Hall v. Prillir, 17 A.R. 
(Ont.) 306. It is not in truth an order or assignment at all. 
but is simply a bill of exchange, and not having been accepted 
in writing by the defendant company, it is not entitled to rank.

The assignments in favour of Robinson and McDougall & Co. 
are of later date than Sadlicr’s garnishing order. They are 
dated respectively October 15 and 22. and were delivered to 
the defendant company on or about December 15. 1913. If the
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budliiT garnishing order he invalid for any reason, the first 
uf these assignments in favour of lioliiiison would |)(. entitled to 
prevail, altd it would exhaust the halanee of money in Court. 
Counsel for Robinson contends that his client's claim is entitled 
to priority in view of the judgment of the full Court of King's 
Bench in Lakt of tin Wuotls Million f'«. v. ('ullio. Id Alan. 1,.R. 
164 (11)00).

In that ease an application was made on behalf of the defen
dant and his assignee to set aside a garnishee attaching order 
which had been made in favour of the plaintiffs against the de
fendant and certain fire insuranei..... ..pallies. The order was
in the form given by lit) Viet. eh. 4. directing that "all debts,
obligations and liabilities owing, payable or accruing due" .......
the garnishees be attached to answer the judgment to be re- 
eovered.

The main objection which cm....run the present application
was that there were......  attachable debts from the insura nee
......panics or any of them to the defendant. The Court held
that under Rules 741 and 742 of the (Queen's Bench Act IH!)6, as 
amended by 00 \ iet. eh. 4 ( which rules correspond with our 
rules 7-i0 and 701 ) the claim of the assured under a police of 
insurance against loss by fire which provided that the loss 
should not be payable until 30 days after the completion of the 
Proof" <>f loss usually mpiirnl. could not be attached by garnish
ing order before such.....iplction, although the property insured
had been burnt. The Court also held that the only kind of 
liability which call be attached under the above rules is a purelv 
pecuniary one. and must he absolute and not dependent upon 
a condition which may or may not lie fulfilled, and therefore.
when a policy of fire insurai.......•ontailied .......... litinu giving
an option to Hi.....mipiiny to replace the destroyed property in
stead of paying the insurance money if they should so decide 
within a certain time, the garnishing order would Is- of no 
avail, if served before the expiration of that time, as an attic h-
. 1 "f ,,ll‘ insurance money since it would not then lie certain
that any pecuniary liability would ever arise under the policy.

At the date of the above judgment rule 7411 (now rule 7(14) 
was in existence. It reads as follows
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If tliv i-laiiii ur ilriiiiiml lir nul «lut* al llit* lintv of tin* ultavliuu'iil un 
older ii.a\ In* Iliad*1 l i |uiymeal thereof at imituiity and exiruthm may 
i rniue therefor when it uialurca.

It is Ntnuvwlmt remarkable that this rule was not referred to 
by cither of the learned «ItulgvH who delivered judgments, as it 
appeal's to have a material bearing upon the ease. Counsel for 
the appellant, in his argument, said :—

Kale 74U i* Mtill in force ami explain* tin* prévint!* part of tliv *t it title. 
Kviilently it i* only a liability certiiin ami not contingent that i» in 
tended.

Probably the Court took this view of the rule but the Judges 
do not say so.

It is not diflieult to suggest more than one set of eireum- 
stances whielt would distinguish any given ease from Lain of tin 
Woods Million Co. v. Collin. Id Man. L.R. 154. For installée, 
as regards statutory condition is (which allows the company the 
right to elect to repair, rebuild or replace the property damaged 
or lost), could such a condition be reasonably or fairly applied 
to such property as was insured in the present instance; namely, 
"raw and manufactured furs, cloths, trimmings, store and office 
furniture and fixtures, etc.?” Or suppose that the insurance 
company, promptly after the fire, repudiated its liability en
tirely, would not this have the effect of absolving the insured 
from compliance with any conditions precedent contained in 
the policy and so be an answer to the defences set up in such 
cases as Loin of tin Woods Million Co. v. Cidlio, or in applica
tions such as the one before met See the very recent judgment 
of the House of Lords in dun id ini \. X alio nul llrilish tV Irish 
Milhrs Ins. Co., |19I5| A.C. 499. If such were the attitude 
adopted by the defendant company in this ease the parties failed 
to disclose it, and I am of course bound by the decision of our 
Full Court above mentioned.

For this reason I hold that Sadlier’s claim under the first 
garnishing order is ineffectual and that priority must be given 
o Reuben Simon Robinson under his assignment, dated October 

15, 1913.
I therefore order that the moneys in Court be paid out : 

firstly. To the extent of $991.14 in favour of W. II. Hastings.
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The W. 11. Hustings is entitled to the costs of this
application and order, which I hereby fix at $12.86; secondly,— 
That the balance of the money in Court, namely, $90, be paid 
out to Reuben Simon Robinson.

Order accordingly.

PICTOU v. TOWN OF NEW GLASGOW.
Vow Soot in Sup nine Court, Sir Churle» Toinixhcml. C.J., (Ira ham. F.J..

Ijonglcy, ami Ihifstlule, .1.1. February 13, 1015.

I. Dkkiin i 8 II It—25)—Demriction or i’aktiem—Name of corporation— 
Discrepancy.

A vui|ior»tion's name in a grant, even if there is a variance, will be
siillieient if it is substantially correct ami it is the corporation in
tended.

I llruce x. Cromar, 2 2 I'.C.Q.lt. .'121 ; Hair kin» v. Perth, 2 r.C.C.P.
72: Moore v. Hrailley, ."> Man. L.R. 40. referred to. |

Appeal from the judgment of Russell, .).
K. .1/. Macdonald, K.C., and II. Mtllish. K.C., for appellant.
T. S. lingers, K.('., and //. /»'. Fitzpatrick, for respondent.

Townshkm), I concur with my brother Graham.

Graham, K.J. There were at all material times three town
ships in the county of Pictou, viz.. Pictou. Kgerton and New 
Glasgow. Itv ch. 68 of the Revised Statutes ( 1st series) (1851) 
there were provisions for the appointment by the grand jury and 
sessions of three persons (on the application of twenty free
holders) to be supervisors of public grounds, thereby constituted 
a body corporate by the name of the Supervisors of Public 
Grounds for the of . . . The legal title of and in
all public parade grounds . . . and other lands not belonging 
to the ( y or district (some districts had a Court of Sessions) 
at large but which may be acquired or had for the general pur
poses and uses of the inhabitants of such township and of and 
in all buildings thereon being and appurtenances, etc., shall on 
their appointment vest in the supervisors for the original pur
poses for which they were intended. . . .

It would appear that the township of Kgerton purchased for 
a market in the capital town of the township of Kgerton. New

0

3444

0547



23 D.L.R.J PicTov \. Town of New Glasgow. tun

Glasgow, a hit of land for a market place, and the Sessions had 
assessed the price, £250 in ali, on the township of Egcrton, not 
on the county or on any other

Under the statute 1 think that the land was vested in the 
corporation of supervisors for the use of the inhabitants of the 
township as a market place the moment they were appointed.

It is important, 1 think, that the assessment of Egcrton and 
ihe a|i nt of the men to constitute the corporation were
made at the same term. By the statutes the appointments of 
either trustees for the county or supervisors for a township 
were not required to be made annually, but, once appointed, 
only vacancies required to be filled. Therefore, on the eve of 
the acquisition of this property by the township and before the 
necessity for luting all then, because none had been ever
required before, all these were appointed. The proceedings of 
that term are to be read together.

No doubt trustees for public property of the county with
other public......... Imd been appointed long before. There
is no evidence to the contrary. But if by reason of vagueness 
in the description in the minutes (the resolution may have been 
all right) we cannot say that the land did actually vest in this 
appointment ; there was a deed taken. It is a deed between Carr 
and the Bells of the one part and James Fraser and “Alexander 
Fraser of New Glasgow, aforesaid Esquires, and James W. Car
michael of the same place, merchant, the successors and trustees 
of public property in said township of Egcrton in the county of 
Pictou. of the other part.” The consideration is £250. and the 
grant and the habendum was to them by name. “Supervisors 
and trustees as aforesaid, their successors in office, and assigns 
forever.”

N.S.

8. C.

Town of

(jl.AHCOW.

Graham. B.J.

Now, it is evident that there is a great variety in the records 
as to the titles by which the three men were designated, super
visors, trustees, commissioners, and in one case “Commissioners 
or trustees,” shewing that accuracy was not even attempted.

And in 1854 these people themselves, under their signatures, 
have written, “Trustees of Public Property. Township of Eger- 
ton.”
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N S- Dut tlu* facts point to these three men as eonstituting the
8.C. bupervisors of runiic Grounds for the township of Kgerton.

IMcrou Din* of the witnesses says that the records would indicate
p. uiat Kgerton and New Glusgow were used interchangeably.

l oWN OF\KW it is admitted in the case that the consideration £250 was
(ii.Asuow. assessed and levied on the township of Kgerton. These men 

k.j. were New Glasgow men, and it would not be likely that this 
would happen if the appointment was of trustees for county 
property. It would be a strange thing with this statute auto
matically vesting the property on the appointment that this pro
perty of the township, then authorized, should be intended to 
vest in any other than those appointees.

1 think the description in the deed is more applicable under 
the circumstances to the corporation for the township than that 
for the county. A corporation's name in a grant, even if there 
is a variance, will be sufficient if it is substantially correct, and 
it is the Corporation intended : County of Bruti v. Crotnar, 22 
C.C.Q.B. 321 ; Hawkins v. Perth and limn, 2 I'.C.C. 1*. 72; 
Moore v. Bradley, 5 Man. L.R. 49; In re Inhahitants, 10 X.J.L. 
384, and the English cases cited in these cases; also Angel I and 
Ames oil Corporations, sec. 99, sec. 234.

On September 3, 1855, a piece of land 1 acre, 1 rod and 10 
s(|. poles in extent, lying alongside of the former lot was ac
quired, and the consideration was £100. This deed is taken to 
Janies Fraser, one of these supervisors, but in his private name, 
and the whole has been held as one lot for the common purpose, 
a market square in the town of New Glasgow.

In 1807. a lock-up house was built by the commissioners of 
the lock-up. Apparently the building also consisted of a Court 
House, probably a police station.

It was erected on this market square— in fact on the Can- 
Hell lot. It cost upwards of $0,000.

By virtue of an agreement made between the municipality of 
Fictou and the town of New Glasgow of April 18. 1900, con
firmed by Acts of 1901. eh. 119. this building and its site, no 
doubt, were transferred to the town of New Glasgow, subject 
to the conditions in the agreement mentioned. It is not the sub
ject of dispute.
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Then a market house was erected on the same lot. It was N S-
completed in 1878, and, pursuant to resolutions of the Court of s. c.
Sessions of Pietou County, passed in 1874, 1875, I87(i. and 
1878, the cost thereof was defrayed by general assessment and r. 
levied on the county of Pietou at large. 1 NiV"

In the year 1875, the town of New Glasgow was incorporated, <J, AS,mv- 
Acts OI 1875, eh. 49. Orehem. K.J.

By see. 53 it was provided that :
All property, real ami personal, which at the pacing of thin Act shall 

In- publie property or which shall have been held in trust in any way for 
the town of New tllasgow shall, on the passing of this Act. he the pro
perty of the town.

Later, in 1879, a general incorporation of the county took 
place.

Then, on May 0, 1885, a lease was made, running from June 
1, 1885, for 21 years, by which the market square and market 
building thereon purported to be demised by tin- municipality 
to the town for a nominal rental of 25 cts. per annum and cer
tain covenants on the part of the town.

in 188ti, eh. 105, consolidating the incorporating Act of 
New Glasgow was passed, and 1 shall quote see. 4.» presently.
This Act was repealed by Acts of 1888, eh. 1. but. by see. 05, its 
effect as to the vesting of town property was retained. I think 
that the mere repeal of the other A et would not a fleet the title 
to property vested under it.

In this kind of action to recover land it is very old doctrine 
that the plaintiff must rely on the strength of his own title and 
not on the weakness of his adversary’s.

First, turning to the statutes which are said to have vested 
this land in the municipality, see 1879. eh. 1, sees. 48 and 55.

In my opinion, these provisions did not include these lands 
by that description. This land was not “property belonging to 
the municipality” if my point is good that the money was raised 
by the township of Egcrton for a market square. Neither was 
it vested in the trustees of public property for any county be
cause, referring back to K.S. ( 1st series) eh. 97. (the vesting 
section) this land was not “land granted . . . procured or 
used for public purposes of the county or district generally.”
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Uraliem. K.J.

In the consolidation of 1884, R.S. (5th scries), these pro
visions find a place in ch. 56, hcch. 55 and 56. and they have been 
changed. Sec. 56 is as follows:—

All lands grunted. conveyed . . . or which may have been procured 
or for twenty yearn before the passing of this chapter, shall have been 
used in the county or district whether for the site of any court house (by 
reference to the preceding section this obviously means the municipality 
“court house”) jail or lock up house or for the public purposes of the 
county or district generally with the buildings and appurtenances thereon 
or thereto belonging, and all the lands and buildings hereafter procured or 
given for the public purposes of the county or district and heretofore were 
vested in the trustees of public property shall vest in the municipality for 
the public uses for which the same may have been originally intended.

By hcc. 59 it was provided that nothing in the four next 
preceding sections should affect (in effect) any church lands, 
school lands, “or any lands vested in the supervisors of public 
grounds under the chapter of Supervisors of Public Grounds 
(ch. 59).

But perhaps this exception does not affect the argument.
I think that the market square in New Glasgow did not pass 

under these provisions to the municipality. Before these pro
visions were passed, namely, in 1875. the town of New Glas
gow was incorporated and the area of the town site prima facie 
would not be included in provisions relating to the county.

Then it cannot be said that this land procured by the town
ship of Kgerton out of its funds for a market in New Glasgow 
was ••procured” or “used for public purposes in the county.” 
or “for the public purposes of the county or district generally.”

Only such land was to vest in the municipality for the public 
uses for which the same were originally intended. Pietou had 
a market square or market house and New Glasgow was getting

Then we have the drastic provisions of the Consolidated In
corporation Act of the town of New Glasgow. The Acts of 1886, 
eh. 105. see. 45. as follows:—

The town council shall exclusively have, possess and enjoy and exercise 
within the town all jurisdiction, power and authority, which, but for the 
corporation of such town would or could be exercised therein, or over or 
in respect thereto by the county council, the town meeting, the school 
meiding. the grand jury, the trustees of schools, supervisors of public 
grounds, overseers of poor and commissioners of streets or highways, ami
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all Iota, |»im*a and pareels of land, and all buihlingM and erect ion h thereon, 
which at any time were granted and conveyed or were originally laid out 
or allotted to the town or to any person or persons or corporations in 
trust for the town, or for the inhabitants thereof, or for an\ public use in 
said town, or which have liven < . are in any way held in trust for the 
town or the inhabitants thereof, or for any public use in said town, and 
all lots, pieces and parcels of land lying within the limits of the town, 
which at any time heretofore have been granted, conveyed, demised or 
leased, or which were originally allotted or laid out to the township in 
which the town is situate, or to any person or persons in trust for said 
township or for the inhabitants thereof, or for any public use or purpose 
in said town, and any property heretofore declared by the Act of the legis
lature to be the property of the town or under the control of the town 
council shall become and he the public property of said town, ami shall 
be under the exclusive control and management of the town council thereof.

1 think the facts, as 1 have hereinbefore stated them, tend 
to shew that the land did not vest in the municipality Inti in tin- 
town of New Glasgow.

The building of the market upon the square by the commis
sioners or supervisors out of money levied on the county gen
erally, only points to some such agreement since a market was 
an advantage to the producers outside of that township (say tin- 
township of Maxwelton as well as Egcrton) one should pro
vide the site and the municipality the building. And the 
arrangement was made that while New Glasgow was to pay the 
premiums of tire insurance on this building the avails in ease 
of burning should go to the municipality of Pictou. If there 
arc any moral considerations, or even equities, owing to placing 
a building on another’s land, they arc not to be inquired into 
in this action to recover land.

This brings me to the 21 years’ lease which 1 have already 
mentioned. It appears that sometime before the term expired 
the town asked to have a renewal and the municipality did not 
accede to that request.

There was a notice to quit October 25, 1911, and a reply 
repudiating the tenancy in November on the ground that the 
defendant had the title. And so the tenancy expired June 2, 
1912, and after it expired this action was brought.

There is no estoppel of course after the lease expires, and 
the tenant need not go out of possession : Accidental Death In
surance Co. v. Mackenzie, 5 L.T. 20. 10 f’.B.N.S. 870.

In my opinion the appeal should be dismissed.

005
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JiONuiiKV, J :—This is a cast* to determine the ownership of 
a certain parcel of land with a market building upon it, situate 
in the town of New Glasgow. The circumstances are something 
as follows : The municipality of Pietou in the year 1853 ap
pointed one James Fraser, Alex. Fraser and James W. Car
michael to be the trustees of public property, and to these per
sons was conveyed a portion of the land in the town of New 
Glasgow which is involved in the present suit, and also on the 
3rd day of September, 1853, Matheson conveyed to James Fraser 
a certain piece of land adjoining that already conveyed, and 
which has been held as public property ever since.

The municipality of Pietou erected a Court House in the 
year 1867, erected a lock-up in 1868, and had erected a market 
long before any incorporation of the town took place.

The courthouse and lock-up may not be considered in this 
case because they have been disposed of according to an arrange
ment made between the town and the county and that has 
been ratified by the legislature, and that part of the property 
involved does not concern this suit. What does concern it is 
that the market place, and the large block of land upon which 
this market is situate, and the ownership is being contested by 
these two parties. It was in the municipality beyond all ques
tion I think. This Court will have to consider all the circum
stances and see if there are any which tend to vest this land in 
the town of New Glasgow. In 1875, New Glasgow was incor
porated by a special Act of the legislature of Nova Scotia, and 
certain words were put in the Act of incorporation providing 
that “all property, real and personal, which at the passing of 
this Act shall be public property, or which shall be held in 
trust in any way by the town of New Glasgow shall, on the 
passing of this Act, become the property of the town.” This 
property could not be said to pass under any such arrangement 
as that and this Act and all similar Acts incorporating towns 
will only vest in the town that feature of public property which 
was manifestly in the town and used for town purposes, whereas 
the courthouse, lock-up and market were erected at the cost of 
the county, and arrangements were made by the county for 
keeping them up.
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In 1885, the town of New Glasgow and the municipality of N S- 
Piet ou entered into a solemn agreement whereby the inuniei- s. c. 
pality of Pictou conveyed certain lands and premises in the town p^rnm
of New Glasgow "now,” it was said in the document, "the pro- »•.
pert y of the municipality of the county of Pictou.” This was xew
for 21 years and lasted until 1906. When it expired, the muni- Oi.ahuow.

cipal council declined to enter into any future arrangements in ixmgiey, j. 

regard to this property, and claimed it as their property, and 
the municipal council gave them notice on the 25th October,
1911. to (piit the occupation of .said market g and square
and to hand them over to the county. The town council of New 
Glasgow, on November 28th. 1911. passed a resolution declining 

« to give up this market building, stating that the former lease 
which had been made to the town was " under a mistake of 
the law in regard to the ownership of such building.

Now, the various documents are before us and the old re
cords of the county of 1853 and 1855. and we are called upon 
to determine at this date whether the market premises and the 
land on which they are situated lielong to the town of New 
Glasgow or to the county of Pictou.

I can find nothing in the Act which would tend to take the 
land out of the county of Pictou unless it he the Act of 1886 
which consolidated and amended the Acts relating to the town 
of New Glasgow. Sec. 45 of that statute contains a statement 
in relation to town property in the town of New Glasgow which 
is somewhat exceptional in its character, and may have the 
effect of giving legislative authority to the transfer of the 
ownership of property. This Act was repealed by eh. 1 of the 
Acts of 1888 which puts all the incorporated towns under one 
Act. But sec. 65 of this Act deals with the property vested in 
the town and although not so full as sec. 35 of 1886 therein re- 

", yet it contains the following words :—
mul any property heretofore ileelareil liv Act of the legislature to he the 
property of the town or under the control of the town council.

The Act of 1886. I feel satisfied, vested this property in New 
Glasgow, ami its repeal would not affect its unless
it was mentioned to do so.

I am therefore inclined to the belief that the property in

1
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N. S question is vented in the town of New Glasgow and that the
8.0. appeal herein should be dismissed.

l’iCTOÜ

Town of

lil.ANOOW.

Dryndalk, «J. :—1 concur both in the reasoning and in the 
conclusion of the opinion read by my brother Graham.

Appeal dismissed.
Drysdale, J.

ALTA. GRAY v. NATIONAL TRUST CO.

s. c. Alberta Supreme Court, Harvey, C.J. June 30, 1915.

1. Marriage (6 IV B—55)—Annulment—Prohibited degrees of con-
HANGflNlTY—EFFKCT OF DEATH.

The validity of a marriage voidable on the ground that the parties 
were within the prohibited degrees of consanguinity, such as uncle and 
niece, can only be questioned during the lifetime of both parties, and 
cannot be attacked by the next of kin of the deceased spouse.

|He Murray ('anal; Lawson v. Power» (1K84), (1 O.R. 6S5; Kidd r. 
Harris (1901), 3 0.L.R. 60, followed.]

Statement Action for the declaration of the invalidity of a marriage.
C. //. (irafit, for plaintiff.
N. C. Willson, for defendants.

Harrey, O.J. Harvey, ('.J.:—Twenty years ago George Gray and Eliza 
Gray came from Ontario to this district together as man and wife. 
They lived and struggled together for seventeen years and gathered 
together some property, and had born to them five children when 
death overtook the father and main provider. The National 
Trust Co. is the administrator of his estate. The plaintiff is his 
brother, and he sues on behalf of himself and the other brothers 
and sisters who are named in the statement of claim, and who 
number in all eight, of whom four beside the plaintiff reside in 
Ontario, and one, Mary Bulmar, resides in Edmonton South, the 
place of residence of the family of the deceased.

The purpose of the action is to have it declared that George 
Gray and Eliza Gray were not man and wife, and that the brothers 
and sisters of the deceased are the persons entitled to the property 
he left, with the result that the su) posed widow will be deprived 
of all interest in the property which she helped to accumulate, and 
the infants will be deprived not merely of tin* property which 
their father, through oversight in not making a will, has left un
guarded from such attacks as this, but also, of their good name,
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and will have attached to them a stigma that will endure to the 
end of their lives.

The heartlessness of sueli an attempt made by uneles and 
aunts, and the cruel injustice of such a result, whatever may 
have lieen tin* faults of the parents, are sueli that a Judge will with 
the utmost reluctance aid in its accomplishment. The Courts, 
however, are bound to administer the law as they find it. even 
though it works an injustice, the Legislature being the only 
pro|H*r body to make the law just.

The application is made to me for judgment on the admissions 
in the pleadings and the examination for discovery of the adult 
defendant. It came on several months ago, but 1 reserved it 
until there should be a sitting of the Legislature, so that if desired 
legislation could be passed which would prevent the injustice 
which is sought to be worked. The sitting has been held and no 
legislation has been passed, and it becomes necessary for me to 
deal with the case in the law as it was and still is. Fortunately 
1 find myself able for the present to prevent the iniquity which the 
plaintiff is seeking to perpetrate, but unfortunately the action 
must proceed, and whether at the trial the facts may be shewn 
to be such that the innocent children have no protection cannot 
now In* foreseen.

The ground on which the application is based is that Elisa 
Cray was the daughter of one of the brothers of the deceased in 
whose liehalf this action is brought, and this fact is admitted by 
the defence.

If an attempted marriage between Eliza ( ira y and ( ieorge Cray 
had taken place in this province or in the N.W.T. it would have 
lieen "absolutely null and void to all intents and purposes whatso
ever,” in the words of the Imperial Statutes, A A. <i Win. IV.. 
ch. A4, sec. 2, because they were within the prohibited degrees 
of consanguinity, and the children of any such marriage would 
have lieen illegitimate, and though they would by our law have 
had a right to the property of an intestate mother they would 
have had no such right to the property of an intestate father. 
Whether there was any marriage which would have lieen valid 
but for the relationship of the parties is a question upon which 
the plaintiff desires to go to trial, but if there was it was before 
the parties came to this part of the country when they were
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domiciled in Ontario, and consequently its validity is to lx1 2 de
termined by the law of Ontario.

It was agreed by eounsel that I should determine the law of 
Ontario in the same manner as 1 would determine the law of this 
province.

The law of Kngland was introduced into Ontario at a date 
prior to the passing of the statute 1 have mentioned (183.5), when 
the law was as set out in its preamble, which commences:—

Whereas marriages between pi isons within the prohibited degrees are 
voidable only by sentence of the ecclesiastical court pronounced during the 
lifetime of both the parties thereto.
The statute laid no application to Ontario, and it has l>ccn held 
there at different times since that the validity of a marriage on the 
ground that the parties were within the prohibited degrees can 
only be questioned during the lifetime of both parties. See 
He Murray Canal; Law-son v. Cowers ( 1884), (> O.R. 685, and Kidd 
v. Harris (1901), 3 O.L.R. 00. That is the law applicable to this 
branch of the case and to this application, and it follows that the 
plaintiff cannot succeed on this ground, and the application is 
therefore dismissed. As the application is coupled with the 
usual application for directions. I will allow the defendants the 
costs of the motion as an opjxjsed motion, in the cause in any event. 
As the order for directions must be made, the plaintiff would be 
entitled, in the event of his recovering the costs of the action, to 
the costs of this application as of an unopposed application.

A cl io n dism issed.

Re OTTAWA AND NEW YORK R. CO. AND TOWNSHIP OF CORNWALL

Ontario Supreme Court. Urmtith. C.J.O.. Clulc, lliililrll, nml Sutherlaml.
April Jli. HI18.

1. Tanks ig III It 2—132)—Ahnkhnmkxt ami vai.cation Railway ntri <
Tl'KKN—BhIIKIKN.

A railway bridge construetisl avross a river in ptirsuiinre of a 
Crown grant is » "at met un* on railway lands" within the meaning of 
■nb-eec. 3 of see. -17 of till* Assessment Act.. R.K.O. l!U4, ell. 1115. 
exempting same from assessment by the township municipality.

2. Watkrh (§1( 4—47)—Crown usant—Railway iiriiiok across riykh-
Kxtk.nt of ora XT.

The ownership of the Crown in the soil and freehold of the bed of a 
river and of the islands therein extends usi/ue ml ailuin, ami a grant 
by tin1 Crown of the right to construct and maintain a railway bridge 
across such river carries with it the ownership of so much of the soil 
as is occupied by the superstructure as well as by the piers.
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Aim'kal from an order of the Ontario Kail way and Municipal ONT. 

Board. s. c.
IV. L. Scott, for appellant*.
<•. I. t!ogo, for the Corporation of the Township of Corn- Ottawa

, AND
wall, respondent. Nkw

York

The judgment of the Court wa* delivered by R.W.<’a
Mkrijutu, C.J.O.: This is an appeal by the Ottawa and Township 

New York Railway Company, the New York and Ottawa Rail- Cornwaii 

way Company, and the New York Central Lines, from an order ..Meredith. O.J.O
of the Ontario Railway and Municipal Board dated the 7th Octo
ber. 11114. confirming the assessment of that part of the com
pany's bridge over the river St. Lawrence which is within the 
township of Cornwall.

The question for decision is as to the liability to assessment 
under the Assessment Act, R.S.O. 1914, eh. 195, of this bridge.
It was built by the Ottawa and New York Railway Company, 
which was incorporated by an Act of the Parliament of Canada.
The part of it which lies within the State of New York was 
built by an American corporation, the Cornwall Bridge Com
pany ; and, in order that the two sections of it might be operated 
uniformly, the whole of the bridge is leased to a holding com
pany incorporated in the United States, the New York and 
Ottawa Bridge Company.

The section of the Assessment Act which deals with the 
assessment of railways is sec. 47.

By sub-sec. 1, every steam railway company is required to 
transmit annually to the clerk of every municipality in which 
any part of the roadway or other real property of the com
pany is situate a statement shewing:—

“(a) The quantity of land occupied by the roadway, and 
the actual value thereof (according to the average value of 
land in the locality) ns rated on the assessment roll of the pre
vious year ;

“ (b) The vacant land not in actual use by the company and 
1 he value thereof.

“(c) The quantity of land occupied by the railway and be
ing part of the highway, street, road or other public land (but 
not being a highway, street or road which is merely crossed by
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the line of railway) and assessable value as hereinafter men
tioned of all the property belonging to or used by the com
pany upon, in, over, under, or affixed to the same.

“ (d) The real property, other than aforesaid, in actual use 
and oc< ion by the company, and its assessable value as here
inafter mentioned."

Sub-section 2 provides that the assessor shall assess the land 
and property mentioned in sub-sec. 1 as follows :—

“(«) The roadway or right of way at the actual value 
thereof according to the average value of land in the locality ; 
but not including the structures, t s, and super
structures, rails, ties, poles and other property thereon ;

“ (It) The said vacant land, at its value as other vacant lands 
are assessed under this Act ;

“(c) The structures, substructures, superstructures, rails, 
ties, poles and other property belonging to or used by the com
pany (not including n stock and not including tunnels -r 
bridges, in, over, under or forming part of any highway), upon, 
in, over, under or affixed to any highway, street or road (not 
being a highway, street or road merely crossed by the line of 
railway) at their actual cash value as the same would be 
appraised upon a sale to another company possessing similar 
powers, rights a. i franchises, regard being had to all circum
stances adversely the value including the non-user of
such property ; and

“(</) The real property not designated in clauses (a), (b) 
and (c) of this sub-section in actual use and occupation by the 
company, at its actual cash value as the same would be appraised 
upon a sale to another company possessing similar powers, 
rights and franchises.”

By sub-sec. 3 it is provided that “notwithstanding anything 
in this Act contained, the structures, substructures, super
structures, rails, ties, poles, wires and other property on rail
way lands and used exclusively for railway purposes or inci
dental thereto (except stations, freight sheds, offices, ware
houses, elevators, hotels, roundhouses and machine, repair and 
ether shops) shall not be assessed.”

And sub-sec. 5 provides that “a railway company assessed
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under this section shall be exempt from nNseHNinent in any other 
manner for municipal purposes except for local improvements.”

The view of the Board was tl t the river St. Lawrence is 
not a highway within the meaning of see. 47; and that, as by 
the interpretation section of the Assessment Act “land” and 
“real property include “buildings, or any part of any build
ing, and all structures, machinery and fixtures, erected or 
placed upon, in, over, under, or aflixed to, land,” the bridge is Tiiwmsiiih 
land and real property within the meaning of see. 47, and does (Van wall. 
not fall within clauses (a), (/>), or (c) of sub-sec. 2, but within M.mi.u..r.i.o. 
clause (</), and is assessable as provided bx that clause.

The Board was also of opinion that the bridge is not a struc
ture on railway lands within the meaning of sub-sec. :l, and 
that, it is said, was admitted by counsel for tin* appellants.

Upon the argument before us, counsel for the appellants 
contended that the bridge is on rail wax lands within the mean
ing of sub-sec. II. and that it is also a bridge over a Vighway, 
merely crossed b> the line of the railway, within the meaning 
vf clause (< ) of sub-sec. 2, and is therefore not liable to assess-

As appears from the plan filed, the bridge on the Canadian 
side rests upon an abutment built oil the railway company’s 
land adjoining the Cornwall canal, which is crossed by a draw
bridge. There is then a cantilever span crossing the north 
channel of the river St. Lawrence, and resting at the south 
end upon a pier built on Cornwall Island, which is or forms 
part of an Indian Reserve, and lies between the north and south 
channels of the river. There are three piers supporting the 
drawbridge, one at the north end id" the canal, another alsiut 
the centre of it. and the third at its south end. The cantilever 
span crossing the north channel is supported by two piers built 
into the bed of the channel, a pier at the southerly end of the 
channel and the pier at the south end of the canal. The rail- 
wax is then carried across the island for alsiut the northerly 
one-third of the distance in a cutting, for the next or middle 
one-third on practically level ground, and for the southerly one- 
third on a solid earthen embankment, with one wooden trestle 
of alsiut thirty feet in length, across a cattle pass, and at the

tii:i
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southerly end of the island there is a pier, upon which rests the 
ne . end of u bridge which is built over the southerly 
channel of the river.

The erection of the bridge having been authorised by the 
Parliament of Canada, it must be assumed for the purposes jf 
the case that it is a lawful structure, that the railway company 
is entitled to maintain it as it has been constructed, and that its 
occupation of the soil by the piers and by the superstructure, 
in so far as the latter occupies the land of the Crown, is a law
ful occupation; and, that assumption being made, the bridge 
is, in my opinion, a structure on railway lands within the mean
ing of sub-see. 3.

The Crown was the owner of the soil and freehold forming 
the bed of the river St. Lawrence and of the islands; and that 
it could grant the right to build the piers there, is not open to 
question; nor is it open to question that, as the ownership of 
the soil extends upwards to an extent (cujus est solum,
tjus est usque ud cuiutu), a grunt of the right to construct and 

the bridge is a grant of that part of the soil occupied 
by it; and, therefore, for the reasons already given, the railway 
company is the owner of so much of the soil us is occupied by 
the superstructure as well as by the piers; and it follows that 
the bridge is a structure on railway * within the meaning 
of sub-sec. 3.

1 cannot doubt that if a railway company, proposing to 
erect a viaduct for the purpose of carrying its track, instead of 

g the land out and out, should acquire from the owner 
of the land only the right to construct the viaduct at a stipu
lated height above the surface of the land, with the necessary 
piers to support it, the company would be the owner of the land 
occupied by the viaduct and the piers, and it would < 
railway lands within the meaning of sub-sec. 3; and 1 can see 
no difference in principle between such a ease and the acquisi
tion by the railway company of the right to erect the bridge in 
question, although it is built over a navigable river.

That an upper room not resting directly upon the soil but 
supported entirely by the surrounding parts of the building 
may at common law be the subject of a feoffment and livery as a
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corporeal hereditament, that in to say, as land, is undoubted : Co. ONT.
Litt. 48; Sheppard *s Touchstone, 8th ed., p. 200; 1 Preston on s. c.
Estates, p. 8. And that the right of the owner to the room may 
be extinguished by the operation of the Statute of Limitations Ottawa 

was deeided in Ircdalc v. Loudon (1908), 40 S.C.R. 313.
Just as in the ease of Consumers Cas Co. v. City of Toronto VoRK

(1897), 27 S.C.R. 453, and City of Toronto v. Consumers Cas Xmi

Co. I1914), lit It.li.K. XK2. il h«N hi'cii lu-l.l Unit thv soil Ix-iK.ith I™*™" 
the surface which is occupied under statutory authority by the « on\wall. 

pipes of a gas company is land of the company, so it must be xim.im, v.j.o. 
held that that which is occupied above the surface by the super
structure of the bridge, as well as that which is occupied by the 
piers, is land of the appellant railway company.

It may be that this land, not including the bridge upon it, 
is assessable under clause (a) of sub-sec. 2 as part of the road
way or right of way. but that is not the way in which it has 
been assessed; and, if assessable, there are no data for determin
ing at what sum it should be assessed.

The contest throughout has been confined to the single ques
tion whether or not the bridge itself is liable to assessment ; 
and as, in my opinion, it is not, the appeal should be allowed 
and the assessment roll should be amended by striking out the 
assessment in respect of it.

This conclusion having been come to, it is unnecessary to 
determine the other question raised by the appellants.

Appeal allowed.

BARNSWELL v. NATIONAL AMUSEMENT CO. B C.

Hritinh ('oliinibin ('>>mi of A ii/hiiI . Mncitvimhl, A.. Irvin a. Marlin. <’ a
Halt.h r act Md'h ,11,r . JJ A Jam 7. IVI.Y

I . Avi : VMKNrs <1 I I It I'.II is ok SIT.CT ATOMS Smi'l O» I.K'KNSK 
KoKirtl.' riK.rrM NT.

One entering upon amusement prend ses umlcr ii paid license enjoys 
:i contractual privilege to remain there undisturbed during the per
formance. and if forcibly ejected. I.e is entitled to recover against the 
owners for breach of contract and for the assault committed upon him.

|ir#«»iZ v, l.i thittcr f1K4.*ii. I t M A W. SdN, distinguished: llurxt v.
I‘irtlire Theatre Lht., jllll’d I Iv It. 1. followed.|

Appeal front judgment for plaintiff in action for damages. Statement
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F. J. McDougall, for appellant, defendant.
(VBrian, for respondent, plaintiff.
Macdonald, ('.J.A.:- I would dismiss the appeal.
Irving, J.A.: It appears that the plaintiff had entered the 

building as a spectator who had duly paid his money to see the 
entertainment. He was therefore entitled to remain.

Wood v. Udbitter (1845), 13 M. & W. 838, 14 L.J. Kx. 161, 
was decided on the ground that the plaintiff had not obtained an 
instrument under seal granting him the privilege he claimed. 
Hut the Judicature Act has changed all that. The Court now 
gives effect to equitable considerations, and will protect a right 
in equity which but for the absence of an instrument under seal 
would be a right at law : Hurst v. Picture Theatres Ltd., [1915] 
1 K.B. 1. 83 L.J.K.B. 1837. The damages are not excessive.

I would dismiss the appeal.
Martin, J.A.: This case cannot be distinguished on the 

facts from the decision in Hurst v. Picture Theatres, [1915) I K.B. 1. 
The Judge found, rightly, that the plaintiff had purchased his 
ticket, and the evidence shews clearly that the plaintiff had 
entered the building, the constable, Barnes, (p. 17) testifying 
that he went up the steps and got “through the first door, and 
tried to get through the second door, which was a few feet away 
. . . into the theatre,” meaning the auditorium. So here we
have the exercise of a license—his “right to go upon the prem
ises . . . something granted to him for the purpose of
enabling him to have that which had been granted him, namely, 
the right to see,” as Lord Justice Buckley puts it at p. 7.

As regards damages, the amount awarded, $50, would not 
justify our interference, because while suit for breach of contract 
would be inapplicable, yet the learned Judge has obviously con
sidered that the plaintiff was entitled to something appreciable 
for the assault.

The appeal therefore should be dismissed.
(lALLlilKlt, J.A.: I would dismiss the appeal.
Mr Phillips, J.A. (dissenting): I would allow this appeal. 

This case may be differentiated from that of Hurst v. Picture 
Theatres Ltd., [1015] 1 K.B. 1. The learned trial Judge has found 
in the present case that “the plaintiff did not get inside the 
theatre.” In the Hurst ease the plaintiff in that action had 
occupied his seat for some time. I do not consider that the effect
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of the Hurst ease is to over-rule Wood v. Ledbitter ( 1845), 13 M. A: 
W. 838. When this ease was referred to by the Right Honourable 
Sir Frederiek Pollock, in the preface to vol. LXVII., he said:

II <»«•#/ \ Ledbilter, p. sdN, in Ht ill in principle a decision of first rate 
authority on the nature of a license as distinguished from a grant, though 
modern judges may he readier than their predecessors to find a grant or 
demise in transactions of ambiguous form.

It is true since the decision of the Court of Appeal in the Hurst 
case the Right Hon. Sir Frederick Pollock, in vol. XXXI., No. 121. 
of the Law Quarterly Review, at p. 9, further deals with Wood v. 
IA’dtfitter, and the case is referred to under the heading “Contents” 
as follows: “The Passing of Wish! v. Ledbitter” With all defer
ence to the learned editor of the Law Quarterly Review, I very 
much doubt if the Court of Appeal really intended to go the 
length of holding that HW/ v. Ledbitter is no longer in principle 
good law, and in the absence of the determination of the House of 
liords or their lordships of the Privy Council (whose decision, 
of course, would be binding upon this Court) that Wood v. Ledbitter 
is not still good law. I pro|xwe, with the greatest of respect for the 
eminent and distinguished Judges who constituted the majority 
of the Court of Appeal in the Hurst ease, to still consider it good 
law. And it is in the public interest and in the interest of society 
that there should be law which will admit of the management of 
places of public entertainment having complete control over those 
xvho are to lie permitted to attend all such entertainments. I 
entirely agree with Lord Justice Phillimore in his dissenting judg
ment in the Hurst ease. In addition to the eases referred to by 
Lord Justice Phillimore, 1 would refer to the following eases 
decided since the Judicature Acts and Wood v. Ledbitter, referred 
to: Wells v. Kinyston-u/ntn-Htill (\irjforation (1875), L.R. 10 C.P. 
402, 400, 44 L.J.C.P. 257; H idler v. Manchester, Sheffield and 
Lincolnshire IL Co. 11 HNS), 21 Q.B.l). 207, 211, 57 L.J.Q.B. ">04. 
With respect to Jones v. TankerviUe (Earl), [1000| 2 Ch. 440, 78 
L.J.Ch. 074, in my opinion Parker, J. (now Lord Parker), did 
not in any way indicate that it was his view that Wood v. Ledbitter 
was no longer good law; on the Contran’, quite the reverse. What 
did he say? At p. 070 we find him saying:

But it seems clear that, unless the agreement conferred an irrevocable 
license, the plaintiff was entitled to succeed both in trespass and trover 
though the defendant might have had a counter claim for damages for 
breach of contract mid if the license were irrevocable it could on the prin-
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ciplve laid down in Wontl v. Ledbilhr only have* been bemuse the contract 
conferred on the defendant an interval at law in the timber comprised in it.

In the present ease there is no interest in property or land. It 
is not even established that the plaintiff was entitled to any par
ticular seat, nor was lie seated or in possession of a seat as in the 
Ilurst ease. 1 would also refer at this point to what Lord Justice 
Phillimore said at p. in the Ilurst ease :

This ease was distinguishable from Walsh v. Londsalc (21 ('h. I). 0) 
which was relied on by the plaintiff because there was here no interest in

It is to lie remarked that the action in the Hurst case was one 
for assault and false imprisonment, not for breach of contract, 
although apparently the learned trial Judge, Channel!, J., sub
mitted both questions to the jury, t.e., breach of contract and 
assault ; the verdict, though, was in respect of the assault only. 
Cnquestionably the assault was proved in the Ilurst case. In 
the present case no assault was proved. The learned trial Judge 
states in his judgment that the plaintiff called for the policeman, 
and the learned trial Judge would appear to have proceeded solely 
in his judgment upon breach of contract. Now, should it be that 
I am wrong in my view of the law that Wood v. Ledbiiter is a 
decisive authority against the plaintiff, then it is apparent that 
the damages as and for breach of contract upon the facts of the 
present ease are excessive. At most the damages could only he 
nominal. In the Ilurst case, at p. 99 in 30 T.L.R., being the 
report of the trial, the following is stated:

His Lordship (Chunnell, J.) asked tin* jury to find whether the plaintiff 
did or did not pay for hissent. If the jury thought that lie did they were 
to give him damages for the breach of the contract for some such sum as 
six|H*ncc and the damages for the assault if there was one, must be reason
able, but such a sum as would shew their opinion of what hud occurred.
The jury returned a verdict for the plaintiff, and assessed the 
damages at £150, and intimated that if they had to find a verdict 
on the contract “they would find a verdict for sixpence." If 
would follow that if Wood v. Lcdbitter is no longer good law. the 
plaintiff is not entitled to have judgment for $50 its damages for 
breach of contract. Adopting the language of ( lutimell, J., in 
part, the learned trial Judge was only entitled to “give him 
damages for the breach of the contract for some such sum. as" 
10 cents being the price of the ticket, or at most sn\ S’». I ring
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nominal damages, as really no damages were proved to have been 
sustained. However, being of the opinion that the principles as 
laid down in Wood v. Ledbitter are still good law upon the special 
facts of this case, 1 feel constrained to come to the conclusion that 
the appeal should be allowed.

Appeal dismissed.

BAIN v. COCHANA.

SttHlalclirinut Ntl/m m< t'oint. \ nr hi mix. Hlirotul. amt \hl\mi. ././,
[larch 20. 1915.

I. Maktkk \xn mkkvaxt i 6 I <—l«h Timk ok iiimixi. I'kk mom vuahui 
xaMKl>—Basis ok coiick.xsatio.x—Ai.ki i mi xt.

Where nt Mm* time of the luring the |ter*i>n liirisl told the employer 
wlmt the per diem charge Would he for the service, that should In* 
the 1ih*Is of e impeiisation as constituting an agreement to pay that 
amount and not merely a 1/110111 him meruit, where the service was 
accepted and no variation of such compensation was discussed.

Appeal from a District Court Judge.

The judgment of the Court was delivered by 
Kiavood, J.:- This is an action brought by the plaintiff to 

recover from the defendant money for nursing the wife of the 
defendant. The learned District Court Judge came to the con
clusion apparently that there was no bargain between the parties 
as to the amount of compensation to be paid, and allowed the 
plaintiff what in his opinion from the evidence was a fair com 
pensât ion. The plaintiff in her evidence swears that at the 
time of the hiring she told the defendant that her charge would 
he $3 a day. A witness named New. called on behalf of the 
plaintiff, swore that before the hiring the defendant asked him 
about getting a nurse, and lie recommended the plaintiff and said 
that her charge would be $3 a day. and the defendant agreed t 1 
this. The defendant in his evidence admitted having had a eon 
versât ion with New. but denied that there had been any eonvi 
sat ion with him about the compensation to be paid. The defend 
ant did not. however, deny the evidence of the plaintiff as to 
her having had a conversation with the defendant as to what her 
remuneration should be. That being so. the uncontradicted evi 
deuce is that at the time of the hiring the plaintiff and the -I
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SASK fendant did have a conversation, in which the plaintiff told the 
defendant what she would charge. The defendant thereupon

Bai*

C'OCHANA.

hired her. and, in my opinion, that constituted a hiring at 
a day. The evidence is a little uncertain as to the exact length of 
time that the plaintiff' was engaged with Mrs. ( 'oehana. hut sin-
says she was with her (i days, and afterwards 10 weeks at the 
hospital, which makes a total of 70 days. 1 am therefore of opin
ion that she is entitled to he paid for the 70 days at $3 a day. 
which would make a total of $228 for which she should have 
judgment, and she should also have her costs of the action and of 
this appeal.

Order accord in if h/.

MAN. SPENCER v FARTHING.

C. A. Manitoba Court of \ppral, Iloirril, 1/.. Ilichunls. t’anitron, unit
Haggart, JJ.A. July *23. 1916.

1. Officers i g 1 .V2—lOi—Mi \i< iru. < oi \< ii.u.rs—( wihuatfh Pro
perty <|r ALIFICATION S.

The value of the property (|iialitieati n of a vamliilate for iiiunieipal 
vouiieillor mpiii-ed by wt. 6*2 of the Municipal Act ( Mini. 1 was held 
by a divided court to mean the actual, not the assessed value at the 
time of the election.

Statement Appeal front a judgment dismissing a petition to set aside an 
election.

('. II. Lot l,i, and //. /*. Ihcd, for appellant, petitioner.
II. 1’. Hudson, for respondent.

!«••«• il. r.i.M. Howell, C.J.M.. concurred with Cameron. ,I.A.
Ki.-hnrd». J.À. Richards. J.A.:—The plaintiff' took proceedings to set aside 

the election of the defendant as councillor for a rural muni
cipality on the ground that his property qualification was in
sufficient.

I'lider sec. .r>2 of the Municipal Act a candidate for councillor 
must he the owner
at the lime of election, of freehold real estate within the municipality 
rated in his own name on the last revised assessment roll of the munici 
pnlily of at least the value of #100 over and above all charges, liens and 
encumbrances affecting the same.

The learned trial Judge took evidence and was satisfied that 
the actual value of the defendant's real estate, in respect of which 
lie was assessed, was considerably more than $100 over and above
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the amount of the encumbrances against the same, and he dis
missed the plaintiff’s petition, holding that the word “value” 
meant the actual value and not tin- amount at which the property 
was assessed.

The plaintiff has appealed to this Court, claiming that tin- 
word “value.” as mentioned in the above, refers to the value at 
which the property is assessed, and it is admitted that, if that 
contention is correct, the amount at which the property was 
actually assessed was not as much as the encumbrances against 
the property.

In the Revised Statutes of 1892. eh. 100. sec. fil (h), candi
dates were, as to property, required only to be the owners 
respectively at the time of election of real estate within the municipality 
rated in their own names respectively on the last revised assessment roll 
of the municipality.
By the Municipal Assessment Act in the same revision of the 
statutes, eh. 101. sec. 24.

MAN

C. A. 

Spkxckk 

Fartiiinci. 

Richarde. J.A.

all land* in rural munieipalties improved for fa ruling or gardening 
purposes «hall lie assessed at the same value as such lands would la* assessed 
if unimproved. With an addition, which is immaterial for present pur
poses. the last alsive quoted provision has continued to la*; and still is. 
the law.

In 1897, by ch. 20. sec. 2. the above quoted provision as to 
i was amended by adding thereto the words “of at 

least the value of one hundred dollars over and above all charges, 
liens and encumbrances affecting the same.”

In Revised Statutes of Manitoba. 1892. ch. 100. sec. f»l («), 
the provision as to qualification in cities, towns and villages says 
that the parties must lie
rated in their own names respectively on the Inst revised assessment roll 
of the municipality to at least the value following, over and alsive all 
charges, liens and encumbrances a Meeting the same.

It will bo noted that the word “to” is used in the last quota
tion where in sub-sec. (/>) as amended by the Act of 1897. the 
word “of” is used. In all quent Acts this distinction has 
been maintained, and in the Act in force to-day it still exists.

In the Revised Statutes of 1902. in stating the qualification in 
rural municipalities, a comma is inserted between the 
“last revised assessment roll of the municipality” and the words 
added in 1897. That comma has since been omitted, and. for
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1 hat reason. I do not place much reliance upon it. though it is a 
matter that may possibly he considered.

It Neville to me that in the continued une of the word “ofM 
in the qualification for rural municipalities, while the word “to” 
is equally continued in describing the qualification!! for other 
munieipalitiex. there hax probably heen a definite object.

I think that the explanation may lie found in tin* provision ax 
to lands being assessed in rural municipalities at the same value 
as they would lie if unimproved. If the plaintiff's contention is 
correct, then a farmer with land that would Ik* worth $2,000 in 
its unimproved condition, who has improved it with buildings 
and cultivation until it is worth $0.000 or $8,000. is disqualified 
if he has encumbrances of $2.000 against it. while the owner of 
an unimproved adjoining piece, worth, say. $2.200 only, hut with 
$2.000 of encumbrances against it. would he qualified.

In the ease of property improved as a market garden to 
perhaps ten or twenty times its unimproved value the conten
tion of the plaintiff, if given effect to. would he still more unjust.

1 am of the opinion that the intention of the legislature in 
the Act of 1897 and subsequent Acts was to confer the qualifica
tion as to councillors in rural municipalities wherever the actual 
value exceeded, by at least $100. the encumbrances.

I would dismiss the appeal.
Camkron, J.A. :—This is a petition by the unsuccessful can

didate for councillor for ward 2 of the Rural Municipality of 
Russell, at the annual election held Deeemlier 14. 1914. when 
he and the respondent J. II. Farthing were candidates and the 
latter was declared elected. The petition asks that it he declared 
that the said Farthing was not duly elected and that the election 
was void. The property qualification of the successful candidate 
is called in question and the ease depends on the construction to 
he given to sub-sec. (r) of see. f>2 of the Municipal Act. eh. 133, 
R.S.M.

The facts are set forth in the judgment of the learned County 
Court Judge who held that sub-section had heen complied with 
and dismissed the petition. He held it was sufficient if it ap
peared that the candidate was the owner of real estate within tin- 
municipality of at least the value of $100 and he also rated in 
his own name on tin- last revised assessment roll. He considered
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this reading of the sub-section preferable to that which would MAN. 
inquire the candidate to he the owner of real estate within the c. A. 
municipality, assessed in his own name, of at least the value of _ —
$100 according to such assessment. The latter construction, he r.
points out, might lead to many absurd conclusions. No doubt __
that is correct. But the assessment of lands in rural municipal"!- r*meron- JA- 
ties is placed by statute on an arbitrary basis which is of itself 
bound to involve awkward conclusions. So also the qualification 
fixed by sub-section (r) is arbitrary, and. even when read as the 
learned County Court Judge reads it. may possibly lead to 
strange results. The very necessity of requiring the candidate 
to la* rated at all might, in circumstances readily conceivable, 
do so. To my mind the sub-section fixes a definite, and. there
fore. necessarily arbitrary standard of qualification and that is 
the ownership by the candidate of freehold real estate within the 
municipality which must be rated in his name on the last revised 
assessment roll as at least of the value of $100 over and above 
all charges, liens and encumbrances. This construction is uni-, 
form with that which must obviously be given to sub-secs, (a) and 
(/>). I confess | cannot attach importance to the use of the 
word “of" after “municipality” in sub-sec. (r) instead of the 
word “to" found in the preceding sub-sections. The reading 
given by the County Court Judge to sub-sec. (r) separates the 
rating from the value of the property which is the basis of quali
fication. With deference. I must say that, in my opinion, the 
wording of the sub-section dot's not separate but joins the two 
and requires that the rating of the real estate on the assessment 
roll shall be. not only in the name of the candidate, but of the 
value of $100 over and above encumbrances.

I think the appeal must be allowed.
H Atm art, J.A.: The reading we give to see. 52 and its sub- Hwwh.j.a. 

secs. (a). ( h ) and (< ). of eh. 133, R.S.M.. the Municipal Act, will 
determine the qualification of J. II. Farthing, one of tin* candi
dates at the municipal election for the Rural Municipality of 
Russell held last December.

The wording of sec. Ü2 is as follows :
It! The |ier*on* eligible for election as mayors, a Mermen, reeves ami 

councillor* -hall he natural lairn or naturalized subjects of Hi* Majesty 
ami male* of the full age of twent\ -one years, able to read and write, n »t 
subject to an> dis'|iialiHcatiiu under this Act. and eitalilied as fdl ov-:
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(o ) In vitii'h mill towns: In tin* cane of the mayor, living resident in 
tin- municipality, in the case of an alderman (or councillor) being resi
dent in the ward for which he may he a candidate for election, and, in each 
case, the owner, at the time of election, of freehold real estate, rated in 
hi-, own name, mi the last revised assessment roll of the municipality to 
at least the value of live hundred dollars over and above all charges, liens 
and encumbrances affecting the same;

i It i In villages: In ease of the mayor, Is-ing resident in the munici
pality. in the ease of a councillor, being resident in the ward for which 
he may In- a candidate for election, and, in each case, the owner, at the 
time of election, of freehold real estate, rated in his own name on the last 
revised assessment roll of the municipality to at least the value of three 
hundred dollars over and above all charges, liens and encumbrances affect
ing the same;

(c) In rural municipajities: In the case of the reeve, being resident in 
the municipality, or. if not so resident, having expressed in writing to the 
returning officer, on or before the nomination day. willingness to accept 
office if elected; in the case of a councillor, being resident in the ward in 
which In- may lie a candidate for election, ami, in each case, being the 
owner, at the time of election, of freehold real estate within the munici
pality. rated in his own name on the lust revised assessment roll of the 
municipality of at least the value of one hundred dollars over ami above 
all charges, liens and encumbrances affecting the same.

Sub-sees, (a) and (b) provide for the qualification of can
didates in cities, towns and villages, and sub-sec. (c) the qualifi
cation of candidates in rural municipalities.

The Municipal Assessment Act, eh. 114. sec. 29. provides that 
“In cities, towns and villages all real and personal property may 
be assessed at less than actual value, or in some uniform and 
equitable proportion of actual value, so that the rate of taxation 
shall fall equally upon the same. The expression ‘actual 
value* used in this section shall mean the fair market value of 
such property, regardless of a prospective increase or decrease, 
either probable, remote or near.” And sec. 28 of the same Act 
provides that “All lands in rural municipalities, improved for 
farming, stock raising or gardening purposes, shall be assessed 
at the same value as such land would be assessed if unimproved.”

It was urged that the changing of the wording “of at least” 
in sub-secs, (a) and (b) to “to at least” in sub-sec. (c) must 
have been the result of a slip or a printer’s error, and further, 
that, in any event, the meaning was substantially the same in all 
the sub-sections. I think the change was designedly made and 
for a good purpose. In cities, towns and villages ynprovements
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as well as the land are assessed, but in rural municipalities im
provements arc exempted. 1 can understand that the buildings 
on an up-to-date farm and the plant on an up-to-date market 
garden might far exceed the value of the actual land, so that 1 
hav’e no doubt the legislature had in view such cases as the one we 
are considering, and in this way they intended to prevent the dis 
qualification of such men as Mr. Farthing.

Farthing was a resident of the ward in which he was a can
didate; was the owner of freehold real estate within the muni
cipality ; was rated on the last revised assessment roll ; and the 
property in respect of which he was rated was “of at least the 
value of $100 ox’er and above all charges, liens and incumbrances 
affecting the same.” These were the qualifications required by a 
candidate for councillor.

I would give sub-sec. (c) the interpretation given to it by 
the trial Judge. 1 would affirm his judgment and dismiss the 
appeal.

Appeal dismissed—Court divided.

DESAUTELS v. McCLELLAN.

Alberta Supreme Court. Heck, ./. February II. 1916.

1. l.otis and Loocuxti < § 1—10)—\Va«es—Woodman’s lien.
The contractor for logging operations is entitled as well as tin- 

wage earner to a lien on the logs or lumber in respect of the work 
he has had performed in cutting the timber and hauling the logs to 
the mill for the agreed contract price by virtue of the Woodman’s 
Lien Act, Alta.. 1913, 2nd seas., ch. 28.

|Barter v. Kennedy. 35 N.B.R. 179. distinguished.)

Action under the Woodman’s Lien Act, Alberta.
E. B. Edwards, K.C., for plaintiff.
B. Pratt, for defendants.
Beck, J. : I have to decide whether a “contractor” may be 

entitled to a lien under the Woodman’s Lien Act (ch. 28 of 
1913, 2nd sess.). The plaintiff" agreed
to enter immediately on to timber berth 1299. Block one and log on 
section 34 and place in close proximity to haul to the mill or mills 2 mil 
lion feet of logs to he delivered before October 1. 1914. and in sufficient 
quantity to keep the mills running.
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The defendant agreed to |my “$f> per thousand feet for the
logH.”

Payment was to be made as follows : “80 per cent, of the 
full value . . on the delivery of each quarter million feet.” 

See. 3 of the Act says:
Any per huh performing any labour, ncrnice or sendees in connection 

with any logs or timber within this province shall have a lien thereon 
. . . for such labour, service or services.

See. 2. clause (c), says that :—
The expression “person" in the .'InI section shall be interpreted to 

include clerks, timekeepers, storekeepers, cooks, blacksmiths, artisans and 
all others usually employed in connection with such labour, service or 
services.

This clause is obviously not a definition hut merely a clause 
declaring that certain classes of persons concerning whom there 
might be doubt as to whether they come within the meaning 
of the word “person” are to be deemed so.

Sec. 2, clause (/>), reads :—
The expression “labour, service or services" means and includes cutting, 

skidding, felling, hauling, scaling, banking, driving, running, rafting, or 
booming any logs or timber, and any work done by cooks, blacksmiths, 
artisans, and others usually employed in connection therewith whether 
performed by wage-earners or others.

The wold “wage-earner” appears nowhere else in the Act, 
nor docs the word “wages,” nor are there elsewhere any ex
pressions in any part of the Act which throw any light upon 
the question I have to determine.

One would expect the same collocation of words descriptive 
of persons in the latter part of clause (b) as appears in 
clause (c).

The words occurring in each, “others usually employed in 
connection with such labour, service or services” or “there
with,” 1 think, make the classes of persons included identical; 
and the words “whether performed by wage-earners or others” 
shew that with respect to the classes of persons listed it is im
material whether their remuneration is by way of wages or 
otherwise, i.c., 1 should say. e.g.f by the piece, by way of salary, 
commission or profit-sharing.

It seems clear then that the idea of the Act being for the 
benefit of wage-earners only is excluded. So also is the idea of
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its being for the benefit of those only coming without the ordin
ary meaning of the word labourer.

Then we have to apply these interpretative clauses to the 
section which imposes the lien.

Then 1 think its meaning is accurately expressed as fol
lows : “Any person"—“cutting, skidding, felling, hauling, 
scaling, banking, driving, running, rafting or booming any 
logs or timber”—“shall have a lien thereon.”

“Person” in this section shall includ( “clerks, timekeepers, 
storekeepers, cooks, blacksmiths, artisans and others usually 
employed in connection with such cutting, skidding, etc., 
whether they are to be paid by way of wages or not.”

It seems to me that so read, the section gives a lien to the 
person who contracted with the owner to cut, skid. etc., and who 
if he enters upon the performance of his contract does in fact 
in the very terms of the Act, cut, skid, etc., and that the pur
pose of tlie inclusive clause is to include a class of persons who 
in fact do not cut. skid, etc., but do work in connection there
with without whose services, the work could not be carried on.

There seems to be only one Canadian authority which is of 
any assistance. Has 1er v. Kennedy, 35 N.B.H. 17!). That case 
held, one Judge dissenting, that the New Brunswick Act was 
limited to wage earners but the Act is very different and much 
stress was laid upon the use in it of such words as wages.

It is admitted that a considerable sum is owing to the plain 
tiff under his contract. I shall therefore hold that the plain
tiff is entitled to a lien under the Act.

There arc some subsidiary questions as to the amount owing 
to him and the remedies to be given him pending the final deter
mination of the action. These and any other questions can be 
spoken to.

ALTA.

Dksai tki.s

NEWBERRY v. BROWN. B ç
Hritisli Columbia Court of Appral. Macdonald, C.J.A.. Irving. Martin. ---- -

tlallihcr, and McPhUUpH. JJ.A. August 10. 1015. C. A.
1. Contracts ( 8 I E 5—105)—Statvtk or Fra vus—Dhscrimtox or par

TIRS—DfHNITKNKSN.
The description of a contracting party as the “client of etc..” with 

out specifying the name and with no independent writings to estab
lish the identity, is defective for want of definiteness under the Statute 
«if Frauds, ami the contract operates only as an oiler on the party 
to he charged.
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2. Evidence i g VI J—572)—Extrinsic evidence — Admissibility — 
Description of parties.

A true description of the contracting parties may he established
by the I'.lmieeimi of extrinsic evidence.

Appeal from judgment for defendant, 20 D.L.R. 896, in 
action on contract unenforceable under Statute of Frauds.

Ritchie, K.( for appellant.
X. X. Taylor, K.C., for respondent.
Macdonald, C.J.A.1 agree with Mr. Justice Irving in dis

missing the appeal.
Irmno, J.A.:—To satisfy the Statute of Frauds in respect 

of a description of tin* property, there must be such a descrip
tion as will, having regard to the circumstances of the case 
shew clearly what is intended to be dealt with—that is the case 
of Plant v. Bourne, 118971 2 Ch. 281, a case on the admission 
of extrinsic evidence, and was decided on the authority of Sir 
William Grant in Ogilvie v. Foljambe (1817), 3 Mer. 53, where 
the property was described as “Mr. Ogilvie’s House.”

In respect of a description of the contracting parties there 
exists the same rule for the admission of extrinsic evidence, but 
as there is more room for error in the description of a number 
of persons, or a class of persons, the rule is that the description 
must be such that there can be no reasonable doubt as to who 
the parties are. or “such that their identity cannot be fairly 
i d.” In Carr v. Lynch, [1900] 1 Ch. 613, the identity of 
the purchase was fixed by the fact that the offer was made to 
the person who paid the £50. In Calori v. Andrews (1906), 12 
R.C.R. 236, affirmed, 38 Can. S.C.R. 588, the identity of the 
purchaser was fixed by the correspondence. Hut in this case the 
offer was to a “client of P. N. Anderson.” Mr. Ritchie would 
add the words “who owns the Cadillac Hotel. Hut why not 
read it to any “client?” The words actually used would in
clude the owner of the equity of redemption, the holder of the 
option or any of the mortgagees. I would dismiss the appeal.

Martin, J.A.:—This appeal should, I think, be dismissed for 
the reasons given by the learned trial Judge. It was urged upon 
us that the word “exchange” imports more of ownership than 
“sell.” and that special significance should be attached to it, 
but I find myself unable to take that view. We are invited

C7A
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here to enter the realm of speculation as to who the so-called 
“client” was (and he might have been one of several persons), 
the very thing the statute was intended to prevent.

Galuuer, J.A.:—1 agree with the learned trial Judge and 
would dismiss the appeal.

McPhillii'S, J.A.:—After very careful consideration of the 
arguments presented from both sides upon this appeal and con
sideration of the numerous authorities cited, I remain of the 
opinion I formed at the hearing of the appeal and that is that 
the learned trial Judge arrived at the right conclusion. It is 
difficult at times upon the particular facts of each case to rightly 
determine whether the plea of the Statute of Frauds is estab
lished. In the present case the writing as signed by the defen
dant cannot be Haiti to be more than an offer, it does not shew to 
whom the offer is made, that is to say, the purchaser, and the 
defendant is not shewn to have signed any other writing which 
makes up for the deficiency apparent in the writing “Client 
of P. N. Anderson" would not appear upon the authorities to 
be sufficiently definite (Itoxsilcr \. Miller (1878), :) App. ( 'as. 
1124). It is true that upon the facts as proved independent 
of the writing, that the defendant knew with whom the trans
action was being carried out and Anderson who was to some 
extent the agent of the defendant, well knew who that perron 
was. and it was undoubtedly the plaintiff, bearing in mind these 
facts, Andrews \. Calori (1907), 38 ('an. S.C.R. 588, gave me 
most anxious consideration, especially the language of Mac- 
leiinan, J.. at p. 597. where he said:—

’I lint pcrwiii however haul signed nothing, aaml ««veil his name was not 
known to him. ltut his identity and name were not uncertain. Until were 
known to Clark

However, the facts were more complete in the case and the 
person buying had paid a deposit, and that fact could be estab
lished with certainty- nevertheless this decision of the Supreme 
Court of Canada would appear to have proceeded with the 
greatest respect to the Supreme Court of Canada- -a very long 
way and gives rise to difficulties of reconciling the long line of 
decisions bearing upon this very much debated Statute of 
Frauds, and somewhat analogous to Warner v. Willing ton

629
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(1856), 3 Drew. 523, referred to in Fry ut p. 282 (Specific Per
formance, 51 li ed., with i anadian notes, 1911) where in refer
ring to Warner v. L dlutgion, supra, this is said:—

It in submitted that thin decision in not wit In ml dillicultivn on prin-

Also see (ioodman v. (irijjitlis (1857), 1 11. & N. 574; Wood 
v. Mid y ley (1854), 5 DeU. M. &. (i. 41, 46. It is therefore with 
some hesitancy in view of the decision in .»ndreus v. Calori, 
supra, that 1 have arrived at my conclusion that the plaintiff 
cannot succeed in tin* action. The defence wholly proceeded 
upon the Statute of Frauds—independent of the statute— 
there was unquestionably an offer made by the defendant to the 
plaintiff, accepted by the plaintiff, and that acceptance duly 
communicated to the defendant. There would not appear upon 
the facts of the present case, that which is requisite to comply 
with the legal maxim, id cerium esl quod art urn reddi polcst : 
see Williams \ .Iordan (1877). 6 ( It.I). 517 ; Hossiler V. Miller, 
supra, at pp. 1124. 1140; Hood v. Lord Harrington ( 1868), L.R. 
6 Kq. 218; HourdiUon v. Collins (1871). 19 W.R. 556; Carr v. 
Lynch, |1900| 1 Ch. 613; Craig v. Elliott (1885). 15 L.R. Ir.
257.

In the language of Lord Justice Turner in Skelton v. Cole 
(1857), 1 Défi. & J. 587-597 (118 R R. 241). “On the Statute 
of Frauds, therefore, the plaintiff’s case fails.” The appeal 
should, in my opinion, be dismissed. Appeal dismissed.

HETHERINGTON v. SINCLAIR
thitarui Supreme Court. Middleton, J. \pri! 30, 1015

1. MoRTCIAfiK («in—S| —('OXVKYAXC'K ABHOI.VTK IX FORM — PoWKR OF

A conveyance of land by a deed absolute in form, but which had 
been intended as security for a debt, does not import a power of sale 
by whi< the grantee may sell the property without the concurrence of 
the grantor.

| Penrson v. Henson. 28 Reav. 508. followed: (Hand v. MrXril, 32 
Can. K.f.ll. 23, distinguished.!

2. Vkximir axii rvRriiASKR (« HI—35)—Sai f of land coxvfykd an
NK< VRITY—BOX A F ll)K PVRCHANKR—PRIOHITIKN.

One claiming land under an unregistered contract of sale, on which 
the balance of the purchase money had not been paid, is not a bow) 
tide purchaser for value so as t * lie entitled to a conveyance of the land 
in priority to a right of redemption in one who had conveyed the 
land to the vendor by a deed absolute in form hut intended as security 
for a debt.

\ Mol on y v. Kernan. 2 Dr. A War. 31. followed.1
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3. ÜAMACiKS (Sill A3 Ü2) —Hukacii OK CONTRACT TO CONVEY— Loss OF 
PROFITS—MkASI KK OK IfAMAUKK.

Tlw inability of a wmlor to |w*rfonn a nmtravt for tin* wait* of 
land becauHi1 of tin* objection* by one who conveyetl the land as 
security for a debt entitles the purchaser t > a refund of the money 
paid thereon, but not to any I ** of profit by reason of the increase 
of value since the purchase,

| MrXitTM V. fiqutt. H II.UI. 141. 147. 33 O.L.K. 7H. 335. referred 
to.l

Action for an account and redemption and to set aside an 
agreement for the sale of land.

J. G. Kerr, for the plaintiff.
K. L. Brackin, for the defendants Perkins and Toll.
O. L. Lewis, K.C., for the defendant Sinclair.

Middleton, .1. : By deed bearing date the 3rd January, 
1894, Mary Jane (Yaford and Philander Craford conveyed 
certain lands to the defendant Sinclair, by a deed which, though 
absolute in form, is, it is admitted, intended to be in truth a 
mortgage or security for debt.

Part of the land covered by this deed was sold, and some 
controversy arose between the Crafords and Sinclair. This 
was submitted to arbitration. The submission is not produced, 
but an award was made dated the 15th October, 1901. By this 
award it is found that this conveyance was in reality a trust 
deed held as security for payment of money duo by the grantors. 
An account is then taken between the parties, in which a balance 
is found due to Sinclair, and the lands then remaining unsold, 
as well as certain other securities, arc directed “to be held by 
the said Sinclair as security for a repayment to him of the said 
amount due him, and interest thereon at G per cent., and that all 
sums received by him ... on sales of the said lands or any 
part thereof shall be applied by him upon the amount found 
due to him as aforesaid.”

After the date of this award, sales were made, in each case 
with the authority and approval of the ( 'rafords. Where their 
interest in the property was known, they joined in the convey
ance. Where the purchaser only knew of Sinclair’s apparently 
absolute title, Sinclair alone conveyed.

In all these transactions the husband was the active party, 
although the wife was really the owner of the land. Both hus-
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hand and wife are now dead, and the wife, by her will, left 
everything to the plaintiff, her daughter.

Sinclair is, 1 think, an entirely honest and well-meaning 
man, and had no intention of in any way defrauding the plain
tiff ; but, upon the death of L'raford and his wife, he assumed to 
deal with the property without in any way consulting the 
plaintiff. .

A drainage scheme of a most extensive character was sug
gested, by which the lands in question and a large amount of 
other lands near the Rond Eau were to be reclaimed. Sinclair 
was apparently inexperienced in farming upon reclaimed lands, 
his own place being upon high land, and the suggested scheme 
appeared to him one problematical of success, lie was also 
apprehensive of the great cost involved, the assessment being 
$22.50 tier acre, in addition to a small annual charge for 
pumping.

The defendants Perkins and Toll are enterprising young 
men, who saw the opportunity to which Sinclair was blind. 
They asked Sinclair his price for the land, and he told them 
$10 tier acre; and they agreed to buy at that price, paying $100 
down and agreeing to pay $100 a year, with interest at 7 per 
cent., until the land was paid for. The total acreage, according 
to the plan prepared in connection with the drainage scheme, 
is 02 acres, so that the price, assuming the measurement to be 
accurate, would be $020. The lands were really worth much 
more than this—probably $50 per acre, with the possibility of 
being worth several times this figure if the drainage scheme is 
a success (this price being given upon the assumption that the 
purchaser assumed the whole drainage tax). The purchase by 
these defendants was bonâ fide, although at a great undervalue. 
The agreement for purchase was not registered, so that the 
defendants cannot claim the protection of the Registry Act.

The plaintiff contends that Sinclair had no right to make 
this sale without her concurrence; and in this, I think, she is 
right. It is laid down in Fisher on Mortgages, 6th ed., p. 103, 
that where a deed, absolute in form, is taken as security for a 
debt, the grantee has no power of sale, unless indeed a statu
tory power of sale can he imported into the deed : nor can the
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mortgagee foreclose ; he holds the laud as trustee, and his only 
remedy, in the absence of the concurrence of the mortgagor, 
is to have a sale through the Court.

The decision in Pearson v. Henson (I860), 28 tieav. 598, is 
cited in support of this proposition. There Sir John Itomilly, 
finding that an absolute deed was in truth a security, had to 
deal with the title of a purchaser from the grantee. It was 
argued that, the transaction being treated as a mortgage, the 
clauses usually contained in a mortgage-deed must be treated 
as contained in it. and that therefore there would be a power 
of sale which would support the title of the purchaser. The 
learned Judge repudiates this: “I. however, wholly dissent 
from that doctrine, which might altogether defeat tin- rights 
of plaintiffs in cases where purchase-deeds arc . . . ordered 
to stand as a mere security for the money advanced ; for if you 
import a power of sale into such a transaction the property 
might lie lost by a sale from the first purchaser to a second. 
But that is not the doctrine of the Court: on the contrary, it 
is not in the power of a p< rson who has made the purchase, and 
has treated the transaction as such, afterwards to act on it as 
a security for the money due to him. and to import into the 
transaction a power of sale which does not exist.’*

This decision was appealed, and was affirmed by the Loris 
Justices of Appeal. Knight Bruce and Turner, and has never 
since been questioned. Oland v. McSril (1902), 32 S.C.R. 23, 
is not in conflict with this, for there the deed contained a power 
of sale, and all that is derided is that this power might be exer
cised without notice.

The question then remains whether the defendants Perkins 
and Toll arc bona fuh purchasers for value from Sinclair, so 
as to preclude the plaintiff from asserting her right. Ï have 
come to the conclusion that they arc not. The contract with 
them is executory. The land has never been conveyed. Upon 
payment of the balance of the purchase-money, they will have 
an equity to compel a conveyance of the property to them, but 
this equity is subject to the plaintiff’s prior equity. Tier equity 
to have the land reconveved to her. upon payment to Sinclair 
of the balance due to him. cannot he thus defeated. Lord St.
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Leonards in Molomj v. Kernan (1842), 2 Dr. & War. 31, has 
laid down clearly that actual payment of the price is neces
sary «to establish a purchase for value.

The plaintiff, coming to Court seeking to redeem, must be 
prepared to do equity. She must—and her counsel said she 
was ready—pay off the balance due to Sinclair. The purchasers 
are entitled to be refunded the money paid to Sinclair. In this 
action an accounting is sought, and it was agreed that I should 
refer the action to the Master to take the account of the amount 
remaining due to Sinclair.

It is not easy to deal equitably with the question of costs. 
In the reference, in the absence of misconduct, Sinclair, as 
mortgagee, would be entitled to be allowed tin* costs of account
ing; but the litigation has been occasioned by Sinclair and his 
co-defendants setting up absolute title to the lands and the 
right to convey. I think a fair disposition would be to direct 
Sinclair on the one hand, and Perkins and Toll on the other, 
each to bear one-half of the costs of the action down to and in
cluding the trial ; the costs payable by Perkins and Toll to be set 
off pro tanto against the $100 which they have paid under the 
contract. In the accounting between the plaintiff and Sinclair, 
Sinclair must then give credit for this $100 and for the half 
of the costs for which he is liable. In default of payment of 
the amount found due to Sinclair, within a time to be fixed by 
the Master, the lands must be resold by the ordinary procedure 
of the Master’s office. The costs of the reference will be re
served to the Master, but they will be gix'en to Sinclair as mort
gagee unless he is found by the Master to have been guilty of 
improper conduct.

Perkins and Toll have served a third party notice, and I 
understand that this has been directed to be tried at this hear
ing. They claim as against Sinclair to recover the loss of profit 
which they would have made by reason of the increase in value 
of the lands since the purchase, and upon the ground that he 
had covenanted to convey.

For the reasons given in the recent decision of McNiven v. 
Pigott (1914-5), 22 D.L.R. 141. 147. I do not think that these
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damage» can be recovered. No evidence was given shewing lhat 
any other damage had been sustained.

The proper disposition of the third party proceedings is. 1 
think, to make no order, and to leave each party to bear his 
own costs. Judgment ttccordittglg.

VILLAGE OF PIERREVILLE v. BELL TELEPHONE CO.
guetter Circuit Court. Count 1/ of Yamanka. Hruurau. ■/. September 10. 11116.
1. XltMCIPAl. COHCOKATIONS |§ Il II 27» | —TaXUS—Tll.yilONK COU» AN» 

WIRKN—Il.U-XiAl.lTY (IK.
The municipal tax imposed by a village municipality on the tele

phone poles and wires situate in the streets of the village is illegal 
and cannot lie recovered.
Action for the recovery of taxes.
Cardin cl- Allard, for plaintiff.
/•'. Lcfebre, for defendant.

Hrvnkav, J.:—Action for the recovery of $14.42 for muni 
ci pal taxes for the years 191.4 and 1914. levied on property 
owned by the defendant in the municipality of the village of 
Pierre ville. It is admitted by the parties that this property 
valued at $1,000 consists in poles and telephone wires of the de
fendant, situate in the streets of the said village. The defendant 

that such property is not taxable and that the taxes 
claimed are in consequence illegal.

The question which has given rise to this litigation is not a 
new one. Up to the year 1910, the jurisprudence appears to 
me to have been favourable to the contentions of the plaintiff. 
Thus, on December 24, 1891. Tait, 4.. maintained the principle 
invoked by the plaintiff in the case of Sherbrooke (las tV Water 
Co. v. City of Sherbrooke (15 LN. 22). On October 41. 1899. 
White, 4.. decided the same question in the same sense in a case 
in which the present defendant was plaintiff against the Cor
poration of the Township of Ascot (10 Que. X.C. 446).

These two judgments were rendered by the Circuit Court on 
appeal from resolutions of the local council in virtue of art. 
1061 of the .Municipal Code. DcLorimier. 4.. has also decided 
the same question in the same sense as Tait and White. 44., in 
the case of the Montreal Light <V Power Cow pang, and the Town 
of Westmount, but this judgment was reversed by the Court of
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iking s Bench on .lune 2b, 1910 (20 Que. K.li. 244), and the 
Supreme ( 'ourt of ( 'unadu, the highest ( ourt of our country, 
von tinned the judgment of the highest Court of our Province 
(44 Can. S.C.K. 364).

These two judgments have definitely settled the point at issue 
in this ease. I know of no subsequent decision to the contrary. 
The Superior Court, on the contrary, presided over by Lauren
deau, adopted on March 8, IÎII2. the principle of jurisprud
ence laid down by the Court of Appeal and the Supreme Court, 
in the ease of School Mini, of Sic. Cunryondc \. Montreal Water 
<(• Power Co. (4 D.L.R. 776, 41 Que. S.C. 500).

The defendant cited several other precedents in eases of the 
same nature as the present, and in which it was also a party. 
As these judgments are not reported in our Law Reports and as 
copies of the records were not produced, I have been unable to 
verify the same, but I have reason to believe, in view of the fore
going, that the defendant has in effect succeeded since 1910 in 
having the imposition of similar taxes declared illegal.

The recent jurisprudence of the highest Courts of the country 
leave me no option but to dismiss the plaintiff's action with 
costs. Action dismissed.

SHARP v. INGLES.
Hrili'ih’Coluiiiloii Court of A /i/im/, Martlonat1 2V.J.A., Irrimi awl 

McPhillips, JJ.A. Aui/ua in. loir..
1. Su.* 111 A—57)—Warranty ok title Ovthtandino mortgage—

Right ok vcrvha<eit to indemnity.
A purchaser is entitled to lie indemnified by the immediate seller 

where the title to the article sold fails by reason of an outstanding 
chattel mortgage.

2. "Chattel mortgage (§ Il C -15) Seiur-t matter ok mortgage
Interest ok htmtiaser entier c ondition\l sale.

The interest of a purchaser under a conditional sale, wherehv the 
title to tin- goods remains in the seller until the price is fully paid, may 
form the subject matter of a chattel mortgage.

:t. .Iv inn al sale ($111 2ft) Sale entier execetion Covenant ot title
I IAHILITY or SIIKRIKK To l*VREH\RKR.

All hough a sheriff is not reouired to covenant for good title to a 
purchaser in a sale under execution, still, where in the ahs'-m-e of fraud 
or mistake a covenant of such effect and for indemnity to the purchaser 
is entered into by the sheriff in his bill of sale to the articles sold, lie 
cannot be relieved from Habilite thereunder where the title of the 
purchaser failed because of an outstanding mortgage.

Appeal from judgment of (Irant, County Judge, dismissing 
action for breach of covenant of title*.
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Cecil Killam, for appellant. ^ C'
W. C. Iirown, for respondent. C. A
Baillie, for third party. snAur
Dougins Armour, for fourth party.

Macdonald, (’..I.A.:—As the transactions referred to in evi- -
Mii'ilnimlil.

dence are somewhat involved, I shall briefly state the facts. <* • > 
The French Auto ( "«., in April, 1912, sold the car in question to 
one Firth, and took a conditional sale agreement, which was 
duly registered, and which declared that the property in the 
car should remain in the seller until the note given for tin* pur
chase price—$2,-100—should he paid in full.

Firth, by a bill of sale, dated May, 1913, and duly registered, 
mortgaged the* car to one Morton for 81,000.

The car was seized by the sheriff under a fi.fa., at the instance 
of creditors, in September, 1913, and the French Auto Co. put 
in a claim to the car under their said conditional sale agreement.
The sheriff agreed with the Auto Company that, if the ear brought 
a sum in excess of the company’s claim upon it, which was then 
$405.40, that that sum should be paid over to the company, but 
if that sum were not realized, he should refrain from selling and 
should deliver the car to the auto company. The sheriff then 
proceeded to sell, as he says, under the fi. Ja., and realised there
from the sum of $f>18, out of which he paid tlx* auto company’s 
claim against the car. The balance was distributed under the 
provisions of the Creditors Relief Act, the registered mortgage 
of Morton being ignored, presumably because the records were 
not searched. The sheriff gave an absolute bill of sale of the 
car to the purchaser, Gillespie, containing a covenant for good 
title and of indemnity against failure of title. On the following 
day Gillespie, by a similar instrument, transferred the car to the 
defendant, who, in April, 1911. by a similar instrument, trans
ferred it to the plaintiff for the consideration of $1,200. Shortly 
after the last-mentioned sale, the car was seized by the mort
gagee, Morton, and by him given back to the plaintiff upon his 
giving a bond in the penal sum of $1,200 to secure its return 
to Morton at the conclusion of contemplated litigation, which was 
afterwards commenced by the issue of the writ in this action.

The plaintiff sued for $1,200 damages for the breach of the 
covenant for good title. The defendant brought in Gillespie as
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third party and claimed indemnity against him, and Gillespie, 
in turn, brought in the sheriff as fourth party, elaiming indemnity 
against him. The learned Judge dismissed the action, and from 
that judgment the plaintiff has appealed.

In my opinion, Morton’s position was that of a second mort
gagee, the auto company being, in a sense, first mortgagee. The 
sheriff was entitled, therefore, to sell under the Ji. Ja. only the 
interest of Firth in the car. The right of the auto company, 
under its conditional sale agreement, was “to take possession 
of the said automobile without process of law and sell the same 
at public or private (sic) auction” to satisfy its claim for balance 
of purchase money.

The company did not take |M>ssession nor did it sell or direct 
the sale of the car: it simply consented to the sheriff doing so 
under legal process, agreeing to waive its right to interfere if 
paid in full out of the proceeds of the sale.

There is nothing to shew that the sheriff was purporting to 
sell for the first mortgagee, the auto company, or that Morton's 
interests were being in any way endangered. He took his mort
gage with knowledge of the conditional sale agreement, and 
would be bound by any proper exercise of the auto company's 
power of sale. That was the risk he took. He had nothing to 
fear from a sale under a judgment subsequent in date to his 
mortgage.

Counsel for the sheriff contended that Morton’s mortgage 
could not attach, because of the antecedent charge of the auto 
company. Judge Barron, in the second edition of his work on 
Chattel Mortgages and Bills of Sale, at p. It), says:—

Both tin* seller ami buyer on a conditional sale of goods have such an 
interest therein as may he mort gaged.

I cannot, therefore, see any escape from the conclusion that 
the plaintiff is entitled to succeed and to have judgment for the 
sum claimed. Defendant is entitled to be indemnified by the 
third party—Gillespie.

The position of the fourth party, the sheriff, is unfortunate. 
He has sworn that the covenant for title in the bill of sale to 
Gillespie was either not noticed by him or not understood when 
he signed it. No such covenant could be required from him as 
sheriff, and none such was intended to be given. Still Gillespie 
swears that he expressly requested this covenant from him, after

1
1
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explaining the circumstances under which he (Gillespie) had 
purchased the car at the sheriff’s sale. No case is made out of C. A. 
fraud or mutual mistake, and I cannot see how the sheriff can simkv
be relieved from his covenant. Hence he must indemnify the v.
... I Ml I Vthird party. __

It may be, though I express no opinion, that the sheriff is 
entitled to be subrogated to the rights of the auto company as 
against Morton, but that is a matter outside the scope of this 
appeal.

The appeal should be allowed.

Irving, J.A.:—The plaintiff sues on a covenant contained in ,rTing , A 
a bill of sale of a motor that the defendant had a right to assign 
and for quiet possession. Some months after the sale, the motor 
was taken out of his possession by one Morton, who held a chattel 
mortgage on it given by one Firth.

The defence in the dispute note was:— 5. A denial that Morton 
was the mortgagee on the day of the seizure. 0. A denial that 
Firth, at the date of the mortgage, had any property or mort
gageable interest in the motor.

The learned trial Judge dismissed the action “on the record.”
I presume that he refers to these pleadings.

In my opinion, there was a primé facie ease made by the 
plaintiff when he produced the registered mortgage and proved 
the signature thereto of Firth, who was the original purchaser 
of the car under the hire and purchase agreement. The 
was, therefore, entitled to judgment and the third and fourth 
parties also. I would allow the appeal.

Since reaching the above conclusion, it has been suggested 
that, if time were given. Morton's mortgage might be bought up 
by the sheriff at a small figure and the sheriff enabled to give a 
good title to the car. I am agreeable to the proposal that counsel 
should be at liberty to speak to this point.

McPhillips, J.A.:—I agree with the reasons for judgment of M«i»hiiiii»*. .i.a. 
the Chief Justice, and that the appeal be allowed.

Appeal allowed.

05
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0NT Re HAMILTON IDEAL MANUFACTURING CO. LIMITED

g ^ Ontario Supreme Court. Kelly. J. \pril 30, 1016.

1. CoKVtlKATlOXS A XU VI).M VAMKH I 8 VI B—323)—DISSOLUTION AM) WIND 
IXII I V—NoX-l'HKl OF VOHVOHATF IX)WKBS—UlSI'OSITKiX OF ashkts.

It is tin* duty of the court, in the proper exercise of its discretion, 
to make an ortler for the winding-up of a company, under the Wind
ing up Act. lt.H.l '. 1000. eh. 144. sec. 11. where it appears that most 
of ils assets had been disposed of and that no active business was 
being carried on or that it was being operated at a loss, and the prin
cipal person opposing the petition to its being w und up was its presi
dent, who was receiving a salary payable out of its assets.

statement Petitiox by shareholders of the company for a winding-up 
order under the Dominion Winding-up Act, R.S.C. 1906, ch. 
144.

C. V. Langs, for the petitioners.
(!. Lynch-Stannton, K.C., for the company.

Kitiy,j. Kelly, J.:—The total number of shares of capital stock of 
this company issued and outstanding is 400. of which at the 
time of the filing of the petition 160 were held by the petitioners 
and 127 by I). 11. Fletcher, the president and manager of the 
company ; the remaining shares being held by others, principally 
in small lots. Of the three directors, two are petitioners.

The petition is for a winding-up, and also for an order 
appointing an inspector to investigate the company’s affairs 
and management (Ontario Companies Act, R.S.O. 1914, ch. 
178, sec. 126).

When the application first came before me. 1 directed that 
Mr. ('. S. Scott, of Hamilton, should act under the provisions 
of this section ; and on the 25th October, 1914, to which time the 
motion had been enlarged, he appeared before me and gave 
evidence submitting his report. I then directed that the in
formation he supplied be submitted to a meeting of the share
holders to be called for that purpose, and the meeting was held 
on the 29th December, 1914. The motion was renewed before 
me on the 1st February, 1915.

The company was incorporated in December, 1904, by letters 
patent under the Ontario Companies Act, and carried on busi
ness until 1913. In the latter part of that year, it sold its lands 
and premises on which it carried on business, and its factory 
buildings, machinery, factory equipment, material on hand, and
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ils patents and some other chattels to the Nagrella Manufac
turing Company. The latter company has since gone into liqui
dation, and is indebted to this company.

Apart from the record of what took place at the meeting of 
the 29th December, the only pieces of evidence submitted in 
opposition to the petition are affidavits of Fletcher, who resists 
the winding-up on the ground that no sufficient reason is shewn 
for such a course. He contends that the company is solvent, 
and * *b of continuing in its business, and that any want of 
harmony in reference to its operations pertains to the internal 
management, with which the Court will not interfere.

The Winding-up Act, R.S.C. 190(5, ch. 144, sec. 11, states 
several grounds on which the Court may make a winding-up 
order, amongst them being, (d) when the capital stock is im
paired to the extent of 25 per cent, thereof, and when it is shewn 
to the satisfaction of the Court that the lost capital will not 
likely be restored within one year, and (c) when the Court is 
of opinion that it is just and equitable that the company should 
be wound up. In either of these cases, the application for wind
ing-up may be made by a shareholder holding shares to the ex
tent of at least $500. Each of the ten petitioners, at the time 
the petition was presented, was a holder of stock to at least that 
amount.

The Ontario Companies Act, R.S.O. 1914. ch. 178, sec. 187, 
provides that a corporation may be wound up, by an order of 
the Supreme Court, where, in the opinion of the Court, it is 
just and equitable, for some reason other than the bankruptcy 
or insolvency of the corporation, that it should be wound up.

There is a distinction between cases in which the real con
tention is on a question of internal management or mismanage
ment and cases where what may be termed the foundation upon 
which the company’s business is based is shewn to have dis
appeared or to have become so weakened as to justify the Court’s 
intervention, and in which a very strong case must be made 
out to induce the Court to interfere. But, where it is satisfied 
that the subject-matter of the business for which the company 
was formed has substantially ceased to exist, the Court will 
order a winding-up, although a large majority of the sharc-
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holders desire to continue to carry on the company : In re Haven 
Hold Mining Co. (1882), 20 < h.D. 151.

In order to ascertain whether it is just and equitable that a 
company should be wound up, on the ground that its substratum 
is gone, the Court, generally speaking, must look only at the 
objects of the company as defined by the memorandum of associ
ation ; but, if it is once established that a part of the substratum 
is gone, the Court is then bound to consider all the other cir
cumstances in order to ascertain whether it is just and equitable 
that the company should be wound up: In re Thomas Edward 
lirinsmcad rf- Sons,[ 18971 1 Ch. 45. In his reasons for judgment 
in that case, Vaughan Williams, J. (at p. 61), says: “I think, 
therefore, that a part of the substratum is gone. 1 have already 
said that I do not think 1 ought to make an order because a part 
of the substratum of the business, as defined by the memoran
dum of association, has gone ; but I am afraid that 1 am bound 
to come to the conclusion that it is a very material part. The 
price given . . . can only be accounted for on the basis that 
the user of this name and the goodwill attaching to this busi
ness were considered by the vendors and purchasers to be of 
great value. Under those circumstances I am perfectly clear 
that there is a state of things which would justify me in making 
a winding-up order if 1 thought it right in my discretion so to 
do—for 1 have a discretion.” The order was made, and the 
learned Judge, in concluding his reasons, said that he thought 
the majority of the shareholders had a good business capable 
of being carried on.

The company now being dealt with was incorporated to buy, 
sell, and otherwise acquire and dispose of, farm implements 
and household appliances of all kinds, incubators, brooders, 
stock-raising apparatus, and machinery, and all articles that 
may be manufactured from wood or metal, and to buy, sell and 
otherwise dispose of raw material used in said manufacture.

Almost a year prior to the commencement of these proceed
ings, it made the sale of its assets above mentioned ; and, out
side of moneys due to it, its assets arc comparatively of small 
value. There is no active business being carried on. and no
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apparent prospect of a resuscitation of the business. Fletcher’s 
allegations, that the business is being and can be successfully 
carried on as an agency or brokerage business, have not been 
shewn to have foundation, and 1 have the gravest doubts that 
such a business can be carried on, under the conditions shewn 
here, with profit to any one but Fletcher himself, or that the 
lost capital can thereby be restored. The operations of the 
business for one month about the time the petition was pre
sented resulted in total sales (not profits on sales) amounting 
to $50, at an expense to the company of $125, practically all in 
wages, of which Fletcher, the president, received $50.

To account for the present proceedings on the part of 
some of the petitioning shareholders the president alleges that 
they have entered into business relationship or partnership 
amongst themselves in opposition to the business of the com
pany ; but the denial of these same parties is such as to put 
this allegation beyond the possibility of truth. His sworn 
statements as to this opposition are, so far as one can judge from 
the material before me, grounded on suspicion and supposition 
—not facts. Ilis testimony is not supported by that of any 
other witness, while his statements are contradicted by the 
affidavits of a number of persons whom 1 have no reason to 
disbelieve.

The meeting of shareholders on the 20th December was called 
by direction of the Court with the object of eliciting the candid 
opinion of the shareholders in the light of the inspector’s report. 
The sworn statement of what occurred at the meeting—and 
there is no evidence in contradiction of it—shews that Fletcher’s 
conduct was so arbitrary and high-handed as, in my opinion, to 
make it quite impossible to get from the shareholder the candid, 
uninfluenced views which it was sought to obtain. This con
duct was not in one matter alone, but extended throughout 
the meeting, and must have been intended to frustrate the 
object the Court had in view. The certificate of the result of 
the voting, signed by him as president and by the secretary of 
the meeting, shews that a majority in value of the shareholders 
voting were opposed to the winding-up, but the uncontradicted
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evidence as to the method by which this result was obtained 
deprives it of the value it was intended by the Court that it 
should have. There is the added fact that between the filing of 
the petition and the holding of the meeting 38 shares were trans
ferred to persons who were not at the commencement 
of the proceedings shareholders, and these shares so 
transferred were represented at the meeting, and the 
weight of the votes in respect of them was thrown in opposition 
to the winding-up. Can it be said that these new shareholders 
were in a position to express a candid or intelligent view?

From the inspector’s evidence it appears (and some of this 
is borne out by other evidence) that the company is without 
plant, machinery, manufacturing appliances, or patents ; that 
it has an office, but the inspector docs not know if it is doing 
any business; he says that practically it is not carrying on 
business ; and that the capital of the company has been impaired 
to the extent of nearly one-half.

As is my duty, 1 have considered these facts, along with the 
other circumstances presented ; and the only conclusion I can 
come to is, that there is little, if any, prospect of the company 
doing the business it was brought into existence to do; that the 
inevitable result of its continuing under the conditions to which 
it has been brought is to entail loss to every one financially in
terested in it. except perhaps to Fletcher, who, being in receipt 
of a salary payable out of its assets, is opposed to a course which 
will deprive him of that easily earned money. To my mind, the 
case is brought within the authorities which make it the duty 
of the Court, in a proper exercise of its discretion, to make the, 
order for the winding-up.

Mr. C. S. Scott is appointed interim liquidator ; and there 
will be a reference to the Local Master at Hamilton to appoint 
a permanent liquidator, fix the security, and for the other usual 
purposes.

Pcfilion allowed.
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OTTAWA FORWARDING CO. v. WARD.
Quebec Court of Review, Tellier, Mi trier ami (ireenshielils, ,1,1.

February 20. 11)15.
I. Cakkikks (§ III (' -440)—Goods -Stipulation astoliaiiii.ityok arhikk 

“At ow \rit's iusk" Kukki'T ok.
Whore the enrryinj! of goods is stipulated in the hill of hiding t«» ho 

“at owner’s risk," this does not have the effect of excusing a common 
carrier from ils liability for damages caused by its fault, or the fault 
of those for whom it is responsible.
Appeal from the judgment of Lafontaine, .1.
McMaster and Pa pi man, for the company.
A\ G. Place, for Ward.
The judgment appealed from is as follows:
Lafontaine, ,1. : -This ease is a question of facts. The only 

questions of law were the principles of responsibility explained in 
the above holdings, which are based on tin* following “con
sidérants” of the judgment of the Superior ( ourt :—

Considering that admitting as proved the cross-defendant’s 
pretension that, by special agreement with cross-plaintiff, the 
carrying of the bags mentioned in the bill of lading was under
taken by cross-defendant at owner’s risk of frost, although the 
evidence on such an important and simple fact is strangely con
tradictory, for business and educated men with a good memory 
like the two witnesses who testified in the matter, one on behalf 
of cross-plaintiff and the other on behalf of cross-defendant ; this 
stipulation cannot have the effect of excusing a common carrier 
from its liability for damages caused by its fault or the fault of 
those for whom it is responsible.

Considering that the conduct which is expected from a carrier, 
under his contract, is the conduct of a prudent owner, under the 
circumstances and subject to the conditions in which lie is placed, 
and that the precise degree of care which is the duty of a carrier 
to use, in dealing with the goods entrusted to him, depends upon 
and vary with the nature and conditions of the goods carried, 
and of the ever-varying circumstances under which the goods 
are dealt with:

Considering that a common carrier undertakes safely and 
securely to carry and deliver the goods in the same condition in 
which he receives them, and that, when the cartage of goods is 
made by water, in rivers or island navigation, the question 
whether goods should be carried on deck or under deck depends,
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in abtivncv of stipulation in the vontraet or of any established 
Ottawa rule, on the nature of the goods, whether jH-rishable or not, and 

h oRWAKin M» 0|- tjK, pvrj()(i 0f season of navigation.
v. The Court of Review confirmed this judgment.

ALTA CANADIAN NORTHERN WESTERN R. CO. v. MOORE.
•----- Alberta Supreme Court, Hcott, Stuart, Heck, aiuI Walsh, ,1.1.
8. C. February 1U, 1015.

1. Damauem (8 111 L2—841)— Expropriation—V.xi.i i Estimation ok-

'l lit- intention of the I tail way Act, Alta., 1007, ch. H, in to lix lliv 
last, convenient date an that in reference to which the value of property 
expropriated shall be deteruiined; if there is an agreement of sale the 
date of that agreement is taken or if there is a judge's order appoint 
mg an arbitrator, the date of that order is taken, but if no such order 
is reijuired by reason of the parties agneing on the third arbitrator, 
the value is li.xed as of the date of the service of the notice to treat 
under sw. 101.

8. Abiiithatio* (8 111—10)—Validity ok award—Improper valuation as
TO DATES—ExPHol'KI A I IO.X HY MAII.WAY.

Alt awaril in expropriation proceedings under the Railway Act. 
Alta.. 1007, ch. H, is not invalidateil Is-vause the arbitrators proceeded 
hi tlx the value as of the date of the arbitration instead of the date 
a few months earlier in the same year, when the appointment of the 
third aibitrator was n ude by a judge's order, if the case developed no 
distinction as to value between those dates and both parties at the 
opening of the arbitration bail acquiesced in the arbitrators' sugges 
lion that the present value should lie the basis of compensation.

3. Evidence i8 VII A—500)—Opinion evidence—Statutory i.imitatiox
AN TO XI XIIIKH—Am K AIIII.ITY IO EXPROPRIATION AWARDS.

Sec. 10 of the Evidence Act, Alta., limiting to three the number of 
witnesses on each side to be called to give opinion evidence applies to 
an arbitration under the Railway Act. Alta.. 1007, eh. 8. to tix com 
pensât ion for land compulsorily taken.

4. Evidence i $ VII A—5110)—Opinion wiine.nnkh — Statutory limita
TH.'Xh AN TO X I Mill.II El.ll'ITIXIi OPINION OX CKONN-KXAM1 NATION

I'nless a party brings his own witness within the terms of sec. 10 
of the Evidence Act, Alta., ami makes him an opinion witness, such 
witness is tit it to In- counted as one of the three witnesses who may be 
called upon either side to give opinion evidence merely because the 
opposite party brought out his opinion n cross-examination; Imt if 
the party who called him proceeds to re-examine in respect of such 
opinion, the witness is to In- counted as his witness giving opinion 
evidence under the statute.

fi. Arbitration i 8 III 171—Skitixu aside xwako—Dinrm.arii of ntati te
AN TO XVITXKNNKN—OPINION KVIDK.NCK.

A disregard of the limitations of sec. 10 of the Evidence Act. Alta., 
limiting the number of witnesses to lie called to give opinion evidence 
upon an urbitrati n subject to its provisions is a ground for setting 
aside the award and remitting the case to the arbitrators.

f It in \. Noek'tl. 8 |).I,.R. 84. followed.|
6. Appeal (8 VII LI—473)—Appkal from award—Review of fwth—

lMINloiT.lt ADM INNIO.X OF EVIDENCE.
Where the arbitrators admitted as evidence of value, matters which 

the court on appeal decided were inadmissible and which may have
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materially affected the arbitrators' liiiding, tin* court bearing an 
appeal from tIn* award is m i Imund under see. 114 of the Railway 
Act. Alta. 1907. eh. 8 to decide the question of fact raised by the 
appeal as in a ease of original jurisdiction ; it is only where there is 
nothing but a question of fact involved that the court is bound under 
sec. 114 to decide the same upon the evidence taken before the arbi 
trutors instead of setting aside the award or remitting the case.

[Atlanta and X.W.K. Co. x. Mood. | 189.»| A t . J.ri7 ; Crdara Itapûi* 
ilfij. Co. V. I,arouir, hi H.L.K. ItiS. 83 L.d.l’.C. 10*2. considered.!

7. Evidence (g IV G—123|—Dot i xu xt.xry lviiikxc e Akhhavits or
VALU; VllKVIOUKLY TAKEN—AUMIH8UUI.ITY.

The affidavit of value made by the executor of an estate on taking 
out probate may be admissible in evidence against the estate on an 
arbitration to fix the value of some of the lands belonging to the estate 
expropriated for railway purposes; the arbitrators should consider 
whether the time which* had elapsed between the affidavit of value 
and the date as of which compensation was to be paid by the rail wax 
was such as to make the affidavit of little or no importance in llxing 
the value of the property at a later date.

| Xnc v. Hunting. 11897j I (j.B. ($07. referred to. |
8. Aci’Kai. (g VII LI—173)—Appeal from award—.Pi kibuiction to ski

ABIDE OR REMIT.
The court hearing an appeal from an award under see. 114 of the 

Railway Act. Alta.. 1907. eh. 8. has jurisdiction on setting aside tin* 
award and remitting the case to tin* arbitrators to dispose of the 
costs of the abortive arbitration • proceedings.

[Cedar* Itapid* Mfg. Co. v. Laconie. 10 D.L.K. 108. 83 L..I.IM 102. 
referred to.]

Appkal under the Railway Act of Alberta.
(). M. My gar, K.C., for appellant.
Frank Ford, K.(\, for respondent.
The judgment of the Court was delivered by 
St t art, J. :—This is an appeal under the Railway A et of 

Alberta, 1907. eh. 8, by the railway company against an award 
made by three arbitrators appointed pursuant to the provisions 
of that A et.

The arbitration proceedings began on December lb. 1913. 
At the opening the chairman made the following observation. 
"I suppose it is agreed the compensation must be on the basis 
of the present value.” To this Mr. Greene, who appeared as 
counsel for the railway company, answered, “we are satisfied.” 
and Mr. Moore, who appeared for the owner, answered, “yes.”

The arbitration then proceeded and the award was ad
mittedly made upon the basis of the value at the time of the 
arbitration.

One of the grounds taken in support of the appeal is that the 
arbitrators took the wrong date at which to fix the value. I
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wus at first in< to the* view that, notwithstanding the agree
ment above set forth, the most that eould be said in support 
of the award would be that there was a submission to arbitration 
in a voluntary way outside of the Railway Act, and that the 
award would have to be dealt with upon that basis. But after 
reading the evidence 1 have concluded that it is not necessary 
to consider the matter in that way. There is nothing in the 
evidence to suggest that either any of the witnesses or the arbi
trators or the counsel engaged thought that there was any dis
tinction to be made between one part of the year 1913 and an
other part of that year, so far as the value of the land was con
cerned. The only distinctions made were between the value in 
1913 and that in 1912 or in 1911. On the contrary there is 
ample in the evidence to shew that all parties, witnesses and 
everyone else, thought that the value in June, 1913, was just 
the same us the value on December 1(i. 1913, which latter wan 
the date taken.

Now, the order of Mr. Justice Beck, made under see. 105 of 
the Railway Act was made on June 25, 1913, and if that date, 
and not December 10, 1913, was the date which should have been 
taken, then it is obvious that no error was committed even if 
the agreement made at the opening of the proceedings would 
not control the matter. The question then is, was the date of 
the order the proper date to take? I think that it was.

A consideration of secs. 99 to 105 inclusive of the Railway 
Act (Provincial) seems to me to point clearly to the conclusion 
that the words “the service of such notice” in sub-sec. (2) of 
sec. 100 were intended by the legislature to refer to the notice, 
generally called, 1 believe, a “notice to treat,” served under 
see. 101 of the Act. It is true that there does not appear to he 
any definite direction in the Act that the notice mentioned in 
sec. 101 shall lx1 served. But see. 103, for example, allows an 
application to a Judge for substitutional service whe < tv • ■
posite party,” a phrase which seems to be intended to indicate 
the owner or person entitled to convey, cannot be found. 
Whether or not the notice provided for by sec. 101 is to be 
taken as the form in which “an application may be made to the 
owners, etc ,” ns provided in sec. 99. is perhaps not clear, but

4
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my suggestion is that the use of that phrase in see. 99, and a pos
sible expectation that that application would he made by serv
ing the notice referred to in see. 101, may have been the reason 
why the phrase “the service of such notice” is used in sec. 100 
although no notice, so designated, had as yet been spoken of.

Assuming then, that this is the correct interpretation of the 
words ‘‘service of such notice” in see. 100. sub-sec. (2), it be
comes necessary to consider further the general interpretation 
of that, sub-section in regard to the time to be adopted for fixing 
the compensation. The sub-section reads as follows:

The clal«‘ of such Hgrwmvnt or the service of such notice or the order 
of the .fudge mentioned in see. 105 shall he the time with reference to 
which any compensation or damages are to he ascertained.

Three different dates are here provided for and it is note
worthy that they are named in the order of time in which, in 
the natural course of the proceedings, they would occur. Sec. 
99 says that ten days after the deposit of the plan, profile, etc., 
and the publication of notice thereof in n newspaper, the com
pany may make application to the owners and thereupon agree
ments may he made in regard to the matter, including even an 
agreement as to the method of fixing the compensation. There
fore sec. 100, sub-sec. (2) takes care to fix a date if the parties 
at the very beginning do everything by agreement. It may be 
that by their agreement they could vary the date, but if in their 
agreement no mention is made of the date, then the see. sup- 
lilies the date to be taken. Next will come the case where it 
becomes obvious that the matter cannot be arranged by agree
ment. A formal notice under sec. 101 and a certificate under 
102 then become necessary. The notice under 101 names an 
arbitrator. Then, under sec 105, the owner may name an arbi
trator and these two arbitrators may name a third. If all this 
proceeds without any difficulty no order of a Judge naming a 
third arbitrator is ever made. In such a case the date of the 
service of the notice under sec. 101 is fixed as the date at which 
the arbitrators must ascertain the value. Or if after the ser
vice of the notice under see. 101 the parties then get together 
and make some arrangement, the date of the service of the notice 
would still apply. Finally, if the two arbitrators do not agree
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upon a third or if the owner never names an arbitrator at all, 
it then becomes necessary to apply to a Judge either to name a 
third arbitrator in the former ease, or a sole one in the latter 
«•asc, and the date of his order is then to be taken as the date 
at which the compensation is to be tixed.

I think the obvious intention of the Act is to fix the last con
venient date occurring most recently before the actual fixing of 
the compensation. If the matter is arranged by agreement then 
the date of the agreement is taken. If a formal notice to treat 
has to be served, then, if it does not become necessary to apply to 
a Judge, the date of the service of the notice is to be taken. If. 
however, it finally becomes necessary to apply to a Judge, then 
the date of his order is to be taken.

In the present case the order was made on June 25, 1913. 
For tin* reasons 1 have given I think the fact that the arbitrators 
by consent of the parties took December 16 instead of June 25, 
in the same year, as the date cannot he considered as affecting 
the validity of the award.

Another objection taken to the award was that the provi
sions of see. 10 of the Kvidencc Act had been infringed. That 
section reads as follows :

10. Where it in intended by any party to examine as witnemiett. permute 
entitled according to the law or practice to give opinion evidence, not more 
than three of hiicIi wit tiennes may he called upon either side.

By virtue of the interpretation section and of section (3) it 
is clear that this section applies to a proceeding by arbitration 
under the Railway Act.

The arbitration dealt with four different parcels of land. 
Four separate notices hail been given by the company under 
see. 101 of the Act. but it seems to have been agreed that one 
appointment of arbitrators should be made and the order of 
Mr. Justice Beck of June 25. 1913, was made with reference to 
all the four parcels.

At the arbitration proceedings the owner adduced his evid
ence first.

The first witness Welton, stated that he was the assessor and 
secretary treasurer of the village of North Red Deer, and that 
he made the assessment for the vonr 1913. lie went on to state
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tin- amount at which lie had assessed the S.W. 1-4 oi section 21. 
it lie had done nothing more it might he a mutter for argument, 
not only whether he was giving opinion evidence when he merely 
staled the amount of the assessment, hut also whether such evid
ence was admissible at all. unless he in some way confirmed his 
assessment hy slating his present opinion in the witness box. 
But with respect to this parcel he went further, in response to 
questions hy the owner's counsel, and shewed how he had 
arrived at the assessed value and gave the reasons which eon 
finned his valuation in assessment." I think this clearly 
amounted to the expression of all opinion upon the value of this
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quarter.
Then with respect to the north west quarter of the same 

section, although this was not within the limits of the village ot 
Red Deer, he was clearly asked to give his opinion as to its 
value, and did so by way of comparison with S.W. I 1 which he 
had assessed.

I omit his cross-examination because it is tin- proper rule. I 
think, that unless a party brings his own witness within the 
words of see. 10 and makes him an opinion witness the opposite 
party cannot do so hy mere cross-examination. Upon re-examin
ation he was more explicitly asked his opinion of the value of 
the south-west quarter, and also as to the effect of the presence 
of the railway upon the whole section number 21. Welton there
fore gave opinion evidence with respect to three of the parcels 
in question.

The next witness called by the owner was one Stephenson, 
who stated that he was assessor for the City of Red Deer, and 
the Red Deer School District, and that he had made the assess
ment for 1913. lie slated that as school assessor he had assessed 
the S.W. 1-4, the N.E. 1-4 and the N.W. 1-4 of section 21. at cer
tain amounts, and then stated that in making his assessment he 
assessed, as nearly as lie could, the value, “the actual value in 
his opinion.”

lie then turned to that portion of sec. 9. which was referred 
to in the proceedings as Addison Heights, and clearly was asked 
to give his opinion of what the proper assessment would be. 
presumably according to his method of assessment before ex-
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plained. Stephenson, therefore, gave opinion evidence with 
regard to the whole four parcels in question.

The next witness called was William A. Moore, lit- is a son 
of the owner, .John T. Moore, hut the latter was only owner as 
executor of the estate of Annie A. Moore, his deceased wife. 
It was contended that lie should not in any ease be treated as 
within the rule. Hut, quite aside from the possibility that even 
an owner himself, if he testifies to a matter of opinion, ought 
to be counted as one of the three opinion w itnesses permitted, 1 
am of opinion that the mere relationship of father and son 
could not place the witness in question in the position of an 
owner. If it had appeared that he was beneficially interested 
in the property in question, he might, no doubt, have had to be 
considered as a party, and then the question whether a party, 
who gives his opinion, should be counted as one of the three 
allowed, would have had to be decided. But, I see no reason for 
considering the witness in question as a party in any case. At 
the beginning of his examination, he was asked his occupation, 
which he gave as “electrical engineer and real estate.” lie was 
obviously called as an ordinary witness, having knowledge of 
real estate values, whose opinion would be of assistance to the 
arbitrators, and he should therefore be treated, so far as he gave 
his opinion as to values, as an opinion witness.

11 is testimony applied to all four parcels in question.
It is clear then, that at the conclusion of Moore’s testimony, 

three persons had given opinion evidence with regard to the 
three quarters of section 21. Welton did not express any 
opinion upon the values in Addison Heights.

When the owner proceeded to call his next witness, Hogg, 
counsel for the railway made a strenuous objection, owing to 
the provisions of the Evidence Act, to the owner being allowed 
to call any further witness to testify as to their opinion. A long 
argument ensued, in which the arbitrators took part, upon the 
question whether persons who were personally acquainted with 
the property in question, and had visited and inspected it, should 
be considered as testifying to facts, or merely as giving opinion 
evidence within the rule.

The arbitrators at this point decided to hear the evidence of
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Hogg, subject to the objection. Hogg gave evidence as to what, 
in his opinion, was the value of all four parcels. At this point, 
therefore, the rule if violated at all had been violated as to sec
tion 21, and the limit had been reached as to Addison Heights.

Next the owner called one, Von Aueborg. His evidence was 
objected to upon the same ground, but was admitted subject to 
the objection. He gave his opinion as to the value of the pro
perty in Addison Heights and thereby the limit laid down by 
the Act was exceeded, always assuming that the nature of the 
whole evidence was such as to come within the terms ot the 
Act.

Ultimately, the arbitrators decided that the evidence of per
sons who had actually seen and inspected the property and 
testified as to their opinion of its value was not opinion evid
ence within the Act. In so deciding. 1 think, with much respect, 
that the arbitrators were wrong.

In Wigmore on Evidence, vol. 3. paras. 1917-191!), is to be 
found a very interesting account of the origin of the opinion 
rule. From this it appears that in older days the Courts of 
England, when dealing with lay witnesses, that is, persons who 
had no professional scientific knowledge and experience, did 
not consider that any rule was being violated, if these lay wit
nesses ventured an opinion provided it appeared that they had 
a personal knowledge of facts, upon which to base an opinion. 
The objection was first to mere opinion aside from any know 
ledge of the facts. Hut it was felt with regard to persons hav
ing skilled scientific knowledge, that it was absolutely necessary 
to admit their testimony in many cases, although they might 
have no actual personal knowledge of the facts. Originally such 
persons were treated, as Wigmore points out, more as expert 
assistants to the Judge, than as witnesses for the jury, but 
ultimately they became witnesses for the jury, and their men 
opinion, though based on no personal knowledge, was admitted 
upon a hypothetical statement of facts. With regard to lay wit
nesses, as Wigmore points out, opinions from them were origin
ally not excluded if they had a personal knowledge of facts, 
told what this knowledge was, and so shewed the ground of their
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opinion. But as time went on tin- rule was made more Htringent. 
11 it appeared after they had stated the facts within their know
ledge to the jury, that the jury were then in just as good a 
position as they were to form an opinion, then their evidence of 
opinion was excluded, para. 11124. Their opinion was then super
fluous. It was only in eases where the jury could not be put in 
as good a position as the witness, that he was allowed to go on 
and give his opinion.

Coming to the question of value, Wigmore, para. 1940,

Our orthodox common law was not troubled with any doubts concern
ing value-testimony as tainted with the vice of opinion. It recognized 
fully that value testimony necessarily involved “opinion,” by which was 
meant a mere estimate us distinguished from a knowing through the senses. 
Hut it recognized that value testimony had to be employed, and it was 
precisely one of the typical accepted instances in which “opinion" was 
received.

The point, of course, is not whether opinion evidence is 
admissible, which is conceded, provided of course, the witness 
shews that he is to express an opinion, but what con
stitutes opinion evidence within the moaning of the Act. There 
is no doubt that an opinion as to value, even though based upon 
actual observation and knowledge of the property, without which 
indeed it would be worthless, must be considered as, after all, 
opinion evidence within the meaning of the Act. As pointed 
out by Falconbridge. C.J., in Hier v. Rockett, 8 D.L.R. 84 at 85. 
27 O.L.R. 410. the use of the w«Ad “expert ” in the caption of the 
section does not restrict it to professional men. The words of 
the section extend to “one who by experience has acquired 
special or peculiar knowledge of the subject of which he under
takes to testify, and it does not matter whether such knowledge 
has been acquired by study of scientific works or by practical 
observation.”

The result is that the arbitrators went contrary to the pro
visions of the Act in admitting the testimony, on behalf of the 
owner, of the additional witnesses as to value beyond the three 
already called.

One of the arbitrators, Mr. Wellivcr, seems clearly to have 
appreciated the purpose of the statute, when he said :—

7781
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It deems to me though there would have to be restrictions put on the 
amount of evidence given as opinion, because that could be kept up, and 
hold up the Court presiding for a considerable length of time.

This, in my opinion, renders the award invalid, and it must 
be set aside : like v. Sockett, ubi supra.

The further question remains to be considered as to what 
course we should pursue. Sec. 114 of the Railway Act is as 
follows :—

Whenever an award exceeds $600, any party to the arbitration may, 
within one month after receiving a written notice from any one of the 
arbitrators, or the sole arbitrator, us the case may be, of the making of 
the award, appeal therefrom upon any question of law or fact to the l ourt. 
and upon the hearing of the appeal, the ( ourt shall, if the same is a ques
tion of fact, decide the same upon the evidence taken before the arbitrators, 
as in a case of original jurisdiction.

lu my opinion it is impossible for us, for several reasons, to 
attempt to consider merely the admissible evidence and make 
an award ourselves. In the first place, the obligation placed 
upon the Court to decide the matter itself seems to be confined 
to the ease where the appeal is upon a question of fact. In the 
present ease, although one ground of appeal mentioned in the 
notice of appeal is that the amount of the compensation allowed 
is excessive and unreasonable and not warranted by the evid
ence, still the real point upon which we set aside this award is a 
point of law, namely, the admission of inadmissible evidence. I 
wish to be careful, however, to say, that I am by no means sure 
that we could in every case of some inadmissible evidence having 
crept in, avoid the obligation cast upon us by the statute to de
cide the matter ourselves. But it seems to me impossible in the 
present ease to undertake sueh a duty particularly in view of 
the opinions expressed by the Judicial Committee in the ease 
of Atlantic and North-west Railway Co. v. Wood, [1895] A.C. 
257, as to the manner in which a Court of Appeal under an 
exactly similar section ought to deal with the award of the arbi
trators. Their Lordships there decided that the Court of Appeal 
should not attempt to become arbitrators themselves, but should 
pay attention to the award of the arbitrators, and simply re
view it, as they would that of a subordinate Court in a ease of 
original jurisdiction where review is provided for. In the pre-
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sent ease it would be impossible for us to do anything of that 
kind. The arbitrators admitted very important evidence as to 
value, which we have decided was inadmissible, it is impossible 
to say what weight they attached to that evidence. It may quite 
well be that that evidence was the controlling evidence in their 
minds. Indeed, upon the strictly admissible evidence we have 
no award of the arbitrators before us at all ; and although, if 
the inadmissible evidence allowed had been unimportant and 
obviously of little weight or significance, it might have been 
possible, in a proper case, to proceed to make a decision our
selves. following the direction of the statute, it seems clear- lint 
it would not be proper, and that we arc not obliged to do so 
here. It would, moreover, be very unjust to the owner for us 
to do so, because, of the three witnesses he called, thereby ex
hausting his rights, two were only called to speak of the assess
ment, and one was, to some extent, interested as being connected 
with the family of the owner, and we should have to take that 
into account. It is fairly plain that the witnesses whose evid
ence would have to be excluded were the very ones upon whose 
opinion the owner placed the most reliance.

The final question is whether we should merely set the award 
aside, and allow the parties to begin de novo or remit the case 
to the arbitrators. There seems to have been some doubt, as to 
the Court’s power, under such a section as we are acting under 
here, to remit the matter for the re-consideration of the arbitra
tors. It seems to me that any such doubt must be confined to a 
case where there is absolutely nothing but a question of fact 
involved.

Ill Cedars Hapids Manufacturing Cotnjtany v. Lacoste, Hi 
D.L.R. 168, Ki L.J.P.C. 162, the Judicial Committee, in an 
appeal from the Superior Court of Quebec, District of Montreal, 
which had dealt with an award upon appeal, under the section 
of the Dominion Railway, which is in terms identical with those 
of our Provincial Act, gave a judgment remitting the matter to 
the arbitrators. The judgment there proceeded upon the ground 
that the arbitrators had acted upon a wrong principle in esti
mating the value of the land taken. The appellants, the ex
propriating company, had led evidence directed purely to agri-
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cultural value, while the respondents had adduced evidence to 
shew how valuable the land taken was to the appellants for the 
use of their works. The Judicial Committee said that “the real 
question to be investigated was for what would these three sub
jects have been sold, had they been put up to auction without 
the Cedars Rapids Co. being in existence, but with the possibility 
of that or some other company coming into existence and obtain
ing powers.” It was apparently because the evidence was not 
in a satisfactory condition, that the Judicial Committee made 
no attempt to fix a value themselves.

The question involved was in one sense a question of fact, 
viz : the value of the land taken, yet because the evidence had 
been directed to improper subjects, the Court remitted the 
award. For the reasons I have given. I think there are at least 
as strong grounds here for sending the award back, and this. I 
think, is the proper order to make.

It may be useful to refer the arbitrators to the judgment in 
Seamen v. C.X.H. Co., 6 D.L.R. 142. The effect of that decision, 
as applied to the present case would be, that the actual value of 
each of the four pieces of land taken, may be treated as a separ
ate and distinct fact, upon which three opinion witnesses may 
be called, while the increased or decreased value of the land sur
rounding the lands taken arising from the construction of the 
railway may also be treated as a separate fact as to which three 
opinion witnesses may be called.

Before concluding, I think reference should be made to a 
question as to the admissibility of certain evidence which the 
appellants tendered but which the arbitrators rejected. The 
appeal is to be allowed on other grounds, but as the ease is to 
go back to the arbitrators, the same point will probably arise on 
the rehearing and it therefore is advisable that we should ex
press our opinion in regard to it. The railway company ten
dered in evidence an affidavit made by John T. Moore to be used 
on his application as executor for probate of the will of Annie 
Moore. His signature to the affidavit was proven. Had he been 
the owner in his own right of the property in question there can 
be no doubt that this affidavit, in which he expressed an opinion 
as to the value of the property, would have been admissible

ALTA.

( 'ANADIAN 
XoitTlIKKN 
Wkstkrn 

It. < O.

42—23 D.I..H.



Dominion Law Kworts. 123 D.L.R.li.'iti

ALTA.

8.C.

Canadian 
Noktiikkx 
Wkhtkmx 

It. ( ».

against him as an admission. The* only doubt which has existed 
ai all arises iroin his position as executor. The law as to the 
admissibility of admissions made by a party suing or being 
sued in a representative capacity does not seem to be very clearly 
settled and there have been conflicting Wigmorc,
para. 1070 (2), says :—

Where ;i parly *ue* in n ri*pri-«i*uliitivi* eapaeity, ».#•.. a» trustee, exeeu- 
tor. ailiuiiiiritrator or tlie like—the representative is «listinvt from the 
ordinary eapaeity. and only admissions made in I lie former ijuality are 
receivable.

This would clearly admit the affidavit in question because it 
was made by Moore in his capacity as executor under the will in 
his ion for probate. Again in Xcu:, Cranee and (Sar-

rard v. Hauling, | 1 HOT | 1 (J.B. 007. Vaughan Williams, .1., 
said, at page 011 :—

What a trustee says or does in the exercise of his duty is evidence 
against his lieneliviaries.

And Wigmorc 1070(1), says :—
Where the relation is not a fiction hut represents a real relation of 

legal interest—as where the administrative and beneficial interests are 
divided between trustee and rishri i/m# hunt—it would seem that the admis
sions of the trustee should Is* receivable.

I think both upon authority and upon principle that the 
affidavit was admissible. But. of course, like any other admis
sion it is not necessarily conclusive. It will be for the arbi
trators to say what weight they will attach to it and in consider
ing that matter the question whether Moore had any, and if so, 
what beneficial interest in the estate, will be quite relevant. 
They may consider also the circumstances under which the ad
mission was made and the time at which it was made. If the 
time was so far removed from the time at which the value is 
to be fixed as to make the admission of no real assistance they 
may, of course, in their give no weight to it what
ever. They might, I conceive, quite properly go so far as to re
ject it altogether upon this latter ground.

The respondents should pay the costs of the appeal. I 
think also that the terms of section 114 of the Railway Act are 
wide enough to give us jurisdiction to dispose of the cost of the 
first arbitration. The Judicial Committee in the judgment in 
Cedars Rapids Manufacturing Co. v. Lacoste, supra, quite clearly
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considered that thou* was jurisdiction to deal with the costs of 
the first arbitration because they made a direct order that there 
should be no costs to either party of that proceeding. In the 
present instance I think the costs of the first arbitration should 
be paid by the respondents. They insisted in the face of the 
most strenuous objection in forcing in evidence which was in
admissible and the admission of which has rendered the whole 
proceeding, abortive. Appeal allowed.

LARSON v. ANDERSON.
Naskatchriraii Nupmiit Court, Khrooil. ./. Mail I. lain.

1. Cor rts i 6 II A—150)—Si ckkmk ( <»i rt Ux xi. Mastkk—Acpi.ica tion
as to costs—l)i:m i‘.xm pkxokxtk i.iti:—Ii kisdicmox.

A Local Master of I In* Supreme Court of Kankatchcwan luis no jur 
indict ion under Sank. Rule ti20 to entertain an application to dispose 
of (lie costs of an action in that court where the délit sued for had 
lieen paid pendente life,

2. ( or rts ( S II A—150)—Inferior Coirt—No .n rinoictiox—Ob.ikction—
Jt RisnicTiox eoxTixoKXT—Ohjkctiox—I’ropkh timk for makixo. 

Where an inferior court luul no jurisdiction in the matter from the 
beginning, the objection of want of jurisdiction is not waived bv taking 
a step in a cause lief are it. or by failure to object at the eommenee 
nient of the proceedings; but, if the jurisdiction i» contingent, the 
defendant must object at the proper time if lie desires to destroy the 
jurisdiction and in default cannot do so later.

[Moore v. (Sunnier. *25 tylt.l). 244. 24S; /-Vm/ii/if/ixo/i \. Moii/an. 70 
I..T.R. 152. referred to.)

Action to recover amount of a promissory note.
G. A. Hogarth, for plaintiff.
L. li. Johnson, for defendant.
Elwood, J. :—Tit is is an action brought by the plaintiff to 

recover from the defendant the amount of a promissory note.
In his statement of defence, the defendant alleges that the 

note was not duly presented for payment, that the defendant 
had at all times been ready and willing to pay tin* note when 
the same should be presented, and that, since the issue of the 
writ, the plaintiff had presented the note and the same had been 
paid.

The plaintiff, on February 3, 1915, served a notice of motion 
returnable before the Local Master at Moose Jaw for an Order 
that the defendant do pay the plaintiff’s costs of the action, up 
to and including the costs of and incidental to the motion, on 
the ground that all other questions in the action had been dis-
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SASK posed of, except the question of costs and, in support of this
8.C. motion, inter alia there was filed an affidavit of the solicitor for

Anukbson.

the plaintiff, stating that the note had. since the commencement 
of the action, been presented and paid, and that the only ques
tion remaining to be determined was the question of costs.

On the return of the motion, affidavits were filed by both 
parties, going into the question of payment of the money to the 
bank, and date of such payment and of the various dates of pre
sentation of the note. An order was made on the application 
“that the defendant do pay the plaintiff the costs of this action, 
up to and including the costs of and incidental to this motion.” 
From this Order the defendant has appealed on several grounds, 
among others that the Local Master had no jurisdiction to hear 
the application or make the Order.

Rule of Court (120. sub-sec. (?), provides as follows:
A Local Master, in regard to nil actions brought or proposed to be 

brought in the Supreme Court in his Judicial District, may transact all 
such business and exercise all such authority and jurisdiction in respect 
to the same, ns under the Judicature Act. or these rules may lie trans
acted or exercised by a Judge at Chambers, except in respect to the 
following proceedings and matters, that is to say :—

(«) Awarding of costs other than the costs of, or relating to. any pro
ceeding before a Master and other than costs which by the rules of Court, 
or by the order of the Court or a Judge lie is authorized to award.

In limiter \. Toun of Strathroif, 18 I\R. (Out.) 127. Boyd, 
f\, says :—

Some passages from Daniel 1'* Ch. Practice concisely set forth the prac
tice of the Court : “Except by consent it is only at the hearing, that the 
defendant can be ordered to pay the costa of the suit. The plaintiff is, 
therefore, entitled to bring the cause to a hearing for the purpose of de
termining the question of costs: altl the defendant has. in other re
spects. submitted to the plaintiff’s demands.” (And at p. 128) “It may. 
therefore,     side red as settled that the Court will not, under any cir
cumstances, on interlocutory application, make the defendants pay the 
costs of the action, unless they consent to have the costs so disposed of."

lu the cane at bar. it will be noticed that there were several 
issues raised by the defendant which would affect the right of 
the plaintiff to his costs of action, and these issues the Local 
Master assumed to determine on the application ded from.

I am of the opinion that, under Rule (120. sub-sec. (i), above 
quoted, the Local Master had no jurisdiction to hear or deter
mine the application. See Hanson v. Maddox, 12 Q.B.D. 100.

44
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11 was objected on behalf of the plaint iff 1 hat the question of 
jurisdiction was not raised before the Local Master and that 
the defendant, having appeared and filed affidavit, owing to the 
merits of the matter could not now succeed on the ground of 
want of jurisdiction.

In Farquliarson v. Maryan, 70 L.T.R. 152, at p. 153. Lord 
Halsbury is reported as follows :

It lias lung since been held that where the objections to the jurisdic
tion of an inferior Court appears on the face* of the record, it is imma 
terial how the matter is brought before the superior Court, for the 
superior Court must interfere to protect the prerogative of the Crown by 
prohibiting the inferior Court from exceeding its jurisdiction. That is to 
■ay. where want of jurisdiction appears upon the libel, as in an ecclesias
tical Court, or upon the face of the record, and does not depend upon 
a mere matter of fact, and a cause is entertained by an inferior Court 
which is clearly beyond its jurisdiction, no consent of parties will justify 
the superior Court in refusing a prohibition.

And at p. 154. Lopes, L.J., is reported as follows:
It also follows that you cannot give jurisdiction by acquiescence.

In Moon v. dawycc, 25 Q.B.D. 244. p. 248. Cave, J„ is re
ported as follows :—

In the course of the argument of the motion Krle. .1,. said : "Where an 
inferior Court has no jurisdiction from the beginning, a party, by taking 
a step in a cause before it, does not waive his right to object to the want 
of jurisdiction; but jurisdiction is sometimes contingent; in such case*, if 
the defendant does not. by objecting at the proper time, exercise his right 
of destroying the jurisdiction, he cannot do so afterwards.

In the* case at bar there was an absolute want of jurisdiction 
I am of the opinion that jurisdiction could not be given by con
sent, and the result will be that the appeal will be allowed and 
the order appealed from discharged, and the motion, on which 
the order was made, dismissed.

As the question of jurisdiction was not raised before the 
Local Master, there will be no costs of the appeal to either partx. 
The plaintiff will pay the defendant’s costs of tin* motion before 
the Local Master. Appral allownl.
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ONT. McCUNE v. GOOD.
Ontario Hupremt Court. Munlith, Vj.it., Mariana. Uagre, anti 

S ( - Hotlfiinu, JJ.A, April 26. IBIS. .
I. |)AMAfiKH ( 6 III A3—«2|—lleKAVII OK CONTRACT TO CONVKV—4H*T!OX IIY 

III SHAM) ON WIKK'h I'RUI'KIITY—NOMINAL DA.M.ViKN.
An opt ion to purcliasv in-vrtvil in u Iprnc executed hy tin* lin-liaiul 

on liincl owni'il liy the wife. wliivli cannot In- carried out liecati*e of 
tin* wife’s disapproval, entitles the lessee, wlm had knowledge of the 
wife’s ownership, to nominal damages as against the husband only, 
and not the ordinary damages sueli as the ex|Hinse incurred in 
seareliing the title or for loss of profit on a resale.

statement Appeal by the plaintiff from the judgment of Britton, J 
IV. .1. Henderson, for the appellant.
G. H\ Holmes, for the defendant James Good, respondent. 
G. C. Campbell, for the defendant Mary Good.
The judgment of the Court was delivered by 

Hodgine. j.a. lloiitiiNS, J.A. : The appellant could not succeed against the 
respondent Mary Good, and practically abandoned his appeal 
as to her on the hearing. It will, therefore, be dismissed with 
costs.

As regards the respondent James Good, the contention is, 
that he is liable for substantial damages owing to loss of a 
bargain or at all events for some damages.

The appellant at the trial admitted, both personally and by 
his counsel, that, before the lease was signed, he knew that the 
respondent Mary Good owned the property. The evidence is 
not satisfactory as to how the option came to be in the lease, 
and it so struck the learned trial Judge. But enough appears 
to shew that the respondent James Good knew about it after
wards, and it was not repudiated by him. Indeed, his present 
attitude is, that he is quite willing that the option should be 
carried out by his wife. She, however, refuses, and has done 
so all along.

The respondent James Good has broken his contract ; and 
the question is, what damages flow from that breach in favour 
of the appellant?

The general rule was considered by this Divisional Court 
in Ontario Asphalt Block Co. v. Montreuil. 1!) D.L.R. 703. and 
is thus stated at p. 708: “If the inability of the vend ir to 
perform his contract is due to want of title or a defect in title, 
the rule is that the damages recoverable for the breach of con-
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tract are limited to the expenses the purchaser has incurred. 0NT
This rule is without exception, and applies even where the veu- s. c.
dor enters into the contract knowing that he has no title to the ' ^ 
land nor any means of obtaining it, though in that ease the pur- r. 
chaser may have a remedy by action of deceit: Bain v. Fother- 
gill, L.R. 7 ILL. 158.” Hod,i,,e J

It is true that in some cases this rule is not applied, as 
where the vendor has wilfully omitted to do some act necessary 
to complete the contract, or has done something to prevent its 
performance ; but these cases arc referable to the principle that 
no one is allowed to take advantage of his own wrong, rather 
than to the general rule us exceptions thereto.

Both parties contracted with the knowledge that the respon
dent James Good lacked the ownership necessary to complete the 
transaction, and that he had no right to get the title. In other 
words, both knew that the option was valueless when given, and 
that, if accepted before any change had occurred which would 
vest the property in James Good, it could not be carried out.

The acceptance, therefore, was the formal completion of a 
contract with the knowledge that it was completely nugatory so 
far as the property was concerned—giving at most a right only 
to those damages which would naturally flow from a breach of 
such an agreement, in the contemplation of both of the parties 
to it.

Although in Robinson v. Harman (1848), 1 Ex. 850, evid
ence that the purchaser knew when he entered into the bargain 
that the vendor had no title was rejected by Lord Denman.
C.J., on the ground that it was inconsistent therewith, the de
fendant having pleaded admitting the contract, and the rejection 
was upheld by the Court of Exchequer, yet the decision in 
Bain v. Fothcrgill appears to protect vendors in all cases of 
want of title : Rowe v. School Board for London (1887), 36 Ch.D.
619. 625 ; Morgan v. Russell J- Sons, | 1909) 1 K.B. 357. The 
evidence, whether admissible or not (see In rc Jackson and 
lladcn’s Contract, [ 1906] 1 Ch. 412. 425), would certainly be 
received in an action for deceit: Cray v. Fowler ( 1873). L.R.
8 Ex. 249, 282.

In an ordinary sale and purchase agreement, the damages
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ONT. would not include anything in respect of what had occurred after
8. V. discovery of the defect or absence of title : May ne on Damages,

McV'unk
8th cd . p. *240 ; 1*011 n$ctt v. Fuller (1H5G), 17 tJ.B. UÜ0.

Applying that rule, there would seem to be no right to 
recover even the ordinary damages such as the expenses in-

Hnilgllis J. A. curved by the purchaser in searching the title etc.—much less 
damages for loss of profit on a resale. There is no definite evid
ence that the title was ever really searched; and the letter of the 
appellant’s solicitor of the 4th February, 1014 (exhibit U), shews 
that whatever was done in that direction took place in advance 
of the acceptance of the option on the 11th April, 1914.

In either view, therefore, those expenses are not recoverable. 
Hut nominal damages may, 1 think, be recovered, because the 
respondent James flood left the option standing after he knew 
it was in the lease, and neither repudiated its insertion nor 
attempted to withdraw it. The other party had the right to 
sue for breach of contract after acceptance. But 1 cannot think 
that those damages should carry the whole costs of the action 
tor specific performance against this respondent, which the 
appellant must have known was bound to fail. It is perhaps 
reasonable to allow the appeal as against the respondent James 
flood to the extent of substituting for the judgment appealed 
against, one giving him .$5 damages and $‘2fi costs of an action 
for nominal damages, which would probably not have been con
tested. The circumstances do not warrant imposing any further 
payment on this respondent for the costs of the appeal.

Appeal allowed in part

SASK HEINRICHS v. WIENS.
Saskatrhcu'an Kuprnnr Court. Ilaultain. C.J.. \nrlands, La wont. awl

a. <\ Mrhuji. ././. Marrh 20. I9lf>.
1 DamAiiKs (# III K 220)—Vkrniakiox to stop traihxo—Tlv kcoi.kh!an

tic 1 * If 1 II T TO STOP TRADIN'»;—No TURK ATS OR INTIMIDATIONS—
Not action am k.

For » p»*rsou to persuaile nimtlier to ri'frnin from doing something 
which tin* other may lawfully refrain from doing, such as the for 
holding by an ecclesinslie of the members of his church from trailing 
with the plaint ill', is not an actionable wrong, although the plaintiff’» 
trade is injured thereby, if there h no allegation of threats, intimi
dation, molestation, conspiracy or other unlawful means.

| Mini v. Flood, | 18081 A.C. 1: Lyon v. Wit kins. flROO] 1 ('ll. 255. 
applied; Quint i v. 1.ratlin in, | 1901 ] A.C. 495; (Uhlan v. 1.a bourns' 
1 nion, ( 1903| 2 lx. 11. 1100, distinguished; Heinrichs V. Wiens. 21 
H.L.R. OS, a filmed.]
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Appeal by the plaintiff from the judgment of Brown, J., SASK 
21 D.L.R. 08. s ('

II. II. Squires, for appellant. „1 * 11 Hkixkkiis
./. F. Frame, K.C., for respondent. r.
The judgment of the Court was delivered by
Havltain, C.J. :—This is an appeal from the judgment of Hei,ham-<u- 

my brother Brown, by which he finds that the statement of claim 
in this action does not disclose any cause of action.

The statement of claim is as follows:
1. The plaintiff is and has liven fur several years a merchant at the 

village of Osier in the Province of Saskatchewan, dealing particularly 
in the sale of oils anil gasoline to the inhabitants of the village of Osier 
aforesaid and nearby villages and surrounding country.

2. Practically all the inhabitants of the said village of Osier, the nearby 
villages and surrounding country are of the Mennonite faith and are mem 
hers or adherents of the Xenanlage Mennonite Church, of which the de
fendant is the Hishup.

•1- hn r about December 7. 101.1. and on divers and various occasions 
since the defendant by instructions and teachings in his capacity as 
Bishop, ns aforesaid, unlawfully ordered and forbade the members and 
adherents of the said Xenanlage Mennonite Church, practically all of 
whom were customers of the plaintiff, to have any dealings whatsoever 
with the plaintiff.

4. By reason of the defendant's position and*influence as such Bishop, 
over the customers • f the plaint iff. the defendant's teachings and inst mi
tions aforesaid were obeyed and by reason thereof the customers of the 
plaintiff did cense to have dealings with the plaintiff in his business as 
merchant, as aforesaid whereby the plaintiff has been deprived of his trade 
in the c immunity and of the profits of his trade which he had previously 
enjoyed in the community and has been utterly ruined in his business 
aforesaid.

5. The plaintiff previous to December 7. 101.1. had .150 customers deal 
ing with him in his business aforesaid, but by reason of the defendant’s 
instructions and teachings aforesaid the plaintiff’s customers now number

fi. On or about December 7. 101.1. the plaintiff had in his possession 
and owned by him stock-in-trade and fixtures to the value of $1.000. 
which the plaintiff is unable to sell and which had become a total loss

The pleading in effect alleges that in consequence of the 
action of the defendant certain persons have abstained from 
trading with him. There is no averment of “malice” in the 
sense of a “wrongful act done intentionally without just cause 
or excuse.” The word “unlawfully” is used in para. 3. hut its 
use in that connection only begs the question. It is not set up
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that the defendant induced the breach of any contract which 
might have brought the case within the decisions in Lumle y v. 
(lye, 2 LI. & Bl. 216: Bowen v. Hall, ti Q.R.D. 333. and Temper- 
ton v. Hassell, 11893] 1 Q.B. 715. There is no allegation of 
threats, intimidation, molestation or conspiracy to which to 
apply tin* cases of Tnrleton v. Medawley, 1 Peake 270. and (!ar
ret v. Taylor, Cro. Jac. 567. The case of diblan v. Labourers' 
I’nion, 11903] 2 K.B. 600. was much relied on by counsel for 
the appellant, but in that ease there was what was held to In- an 
unlawful combination to compel employers not to employ the 
plaintiff. The case of Quinn v. Leatham, [19011 A.C. 495. was 
also cited, but that ease does not apply in the present instance, 
as it was held there that a combination of two or more without 
justification or excuse to «injure a man in his trade by inducing 
his customers or servants to break their contracts with him or 
not to deal with him or continue in his employment is. if it 
results in damage to him. actionable.

This case, in my opinion, comes clearly within the 
of the decision in Allen v. Flood, 118981 A.C. 1. That case may 
fairly be said to decide that it is not actionable merely to e 
or persuade another not to enter into a contract with a third 
person even if it is done maliciously and although the third 
person suffers damage.

It is not an actionable wrong to persuade a person to do 
something which he may lawfully do or to refrain from doing 
something which he may lawfully refrain from doing even if 
the result is injury to another in his trade.

Person* mnv In* peacefully persuaded provided the method employed is 
not a nuisance to other people. Per Lind lev. M.R.. />i/om <(• Sons v. II ill,ins, 
[IHUP| I Ch. 25A. at 208.

It may be added that persons may be persuaded, where no 
breach of contract is caused, unless there is added to the persua
sion intimidation, threats. or other illegal means.

In this case there is no violation of a legal right alleged, no 
unlawful act on the part of the defendant charged, and no sug
gestion of his use of unlawful means. The statement of claim, 
therefore, does not disclose any cause of action, and this appeal 
should therefore be dismissed with costs.

During the argument in appeal, application was made to
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amend the statement of claim by adding the following para
graph

'.in. Tin» defendant Imil by virtue of liis position ns such HîhIi<>|» mitli 
oritv to compel such members and adherent* not to have any dealing* 
with the plaintiff.

This amendment, it seems to me, if allowed, would effectually 
put the plaintiff out of Court, if he had not been out before. If 
the defendant had “authority”—and that must mean legal 
authority—there is nothing more to be said.

.1 ppcul d ism issed.

DODIER v. QUEBEC CENTRAL R CO.
(Jurlnv Court of Krricir. MrCort-ill, Hoy. unit horion. ./•/.

1. iUii.WAYs i# II 1)6—70)— Animai» at i.ahok—Dkfkvtivk kkxi k—In
.HTtY—STATVTORY IH'TY TO KKI’AIB FENCES.

A railway company having been incorporated under Quebec Statute 
and never having been declared t > exist for the general benefit of 
Canada, or to come under the provision* of the Dominion statute. i* 
only obliged to build and keep in repair such fences as were required 
f r the protection of the animals belonging to the adjoining owner, 
or of those who were rightly occupying tin- adjoining land.

The plaintiff, a farmer, sues defendant for the sum of $160, 
the value of four vows one of which belonged to himself, the 
other three of which he took in pasture for some people of Thet- 
ford, which said cows were killed on defendant’s railway track.

The line fence between plaintiff and his neighbour. Bouffard, 
was in defective condition. The animals passed through the 
line fence on to Bouffard’s property; from there they gut into 
the highway; thence into a field belonging to a farmer, named 
Blais. This field adjoined the defendant’s railway line. The 
fence dividing Blais’ property from the railway line was a win- 
fence. Some one in the employment, neither of the plaintiff 
nor of the defendant, cut all but the lower strand of wire be
tween two of the posts. On the occasion in question, the cows 
passed, through this opening in the fence, onto defendant’s 
railway track, where they were killed by one of the defendant’s 
trains.

They are alleged to have been worth .$40 each, and the plain
tiff, having been responsible to the owners, and having paid 
them the damage sustained, seeks recovery from the defendant 
of the total damage caused.

The defendant denies responsibility for the death of these

11 KI N RICH s

Haul tain, O.J
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QUE. animais «uni alleges that il was duc to the defective condition
C R of plaintiff’h line fence, through which they escaped ; that the

Doiiikr

(Jl'BBEC
R. ( o.

cattle were straying and at large through the fault and negli
gence of the plaintiff himself; that his pasture from which they 
escaped, did not adjoin defendant's railway line, and that, if 
his line fence had been in proper condition, they would not

Slaloment have escaped to the highway and would not have got to defen
dant's railway track, and claims that it is not liable.

The ’ it of the Superior Court maintained the action.
•S'. D each amps, K.C., for plaintiff.
T. Lcgarc, for defendant.
The judgment of the Court was delivered by

Mc43ortdll, J. McCorkill, .1. -First, the Judge examined the organic stat
utes of the company defendant, and arrives at the conclusion 
that the company, in the of its line, with the excep
tion of the provisions of R.K. 1909, eh. 3, art. 8, was always and 
now is governed by the railway law of the province of Quebec.

The parties to this case are agreed on this point and the judg
ment appealed from so declares. The railway law of Quebec, 
applicable to this ease, is found in the R.K.Q. 1909. With re
spect to railway fences, art. 6606 contained the law [Citation.]

Art. 6606 R.K.Q. is practically the same as art. 11 of 32 
Viet. (Que.) ch. 51, which is the Railway Act of 1869.

The only difference between the two sections is in the follow
ing clause. The statute of 1869 reads : “with proper fastenings, 
at farm crossings of the road. ” Article 6606 reads : “with pro
per fastenings, and farm crossings on the road.”

It is also the same as 31 Viet. (Can.) (1868), ch. 68, sec. 11 
and 14-15 Viet. (Can.) (1851), ch. 51, see. 13. That the law, 
with respect to fences, under the Quebec statutes, is exactly the 
same to-day as it was in 1869, and as the Canada A et of 1851, 
and the Dominion Act of 1868, is a most important factor, in 
adjudicating upon the obligations of the defendant and the 
rights of the plaintiff. (See also 43-44 Viet. (Q.) ch. 43, sec. 16; 
R.K.Q. (1888), see. 5171).

The first Dominion law, as to railway fenees, sec. 11 of 31 
Viet. Can. (1868), ch. 68, is the same as the Quebec statute of 
1869 (32 Viet. (Q.) ch. 51, sec. 11) ; the qualification, “if there-

4271
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unto required by the proprietors of the adjoining lands," ap- QUE- 
pears in both sections and of the English law of 1845. C. R

The Dominion statutes remained practically unchanged ex- 
ecpt that by 4(i Viet. ch. 24, see. 9, the Act of 1879, sec. 10, was r.

i • , ,, », . . . gUEBKfso amended as to require the notice ol the adjoining owner, to < f.mku. 

the railway company to be in writing, until a new railway law 1 *'• 
was enacted by 51 Viet. (1888), ch. 29, sec. 194. McCoruii, j.

By this statute, it is apparent that Parliament intended the 
fencing should, for the future, be for the protection of the gen
eral public.

It was not left, for the future, to the adjoining owner to say, 
by notice to the railway company, when it must build its fence; 
it became obligatory upon the railway company thereafter to 
fence, whether the adjoining owner wished it or not.

Under previous Acts, whereby railway companies were 
obliged to build fences upon demand of the adjoining owners, 
the company’s liability, for damage to cattle, upon its track, 
because of the absence of such fences, was limited to the 
proprietor or legal occupant of the adjoining land: See Abbott’s 
Railway Law of Canada, page 397, with authorities cited under 
note 1.

The damages referred to in sec. 3 of 6000 to cattle straying 
from adjoining land on to the track is limited to cattle of the 
owner of the adjoining land or of which he has charge.

Under the statute of 1888, the liability of the company was 
not only to the proprietor of the adjoining land, but to every 
one whose cattle did not wrongfully get on the railway.

The law of 1888 and subsequent Dominion statutes are alto
gether different from previous Dominion statutes and from 
article 6G06 R.S.Q. which, as 1 have already said, is the same to
day as it was in 1869; judgments based on the clause of the 
statute of 1888 and subsequent acts have no bearing, therefore, 
upon this case, on the question in issue.

The Ontario law, as it exists at present, is to be found in 
R.S.O. ch. 207, sec. 30:—

Fences shall be erected and maintained, on each side of the railway, 
with openings, or gates, or bars therein, at farm crossings of the road. 
for the use of the proprietorn of the lands adjoining the railway.
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QUE. I have not had access to the statutory laws of Ontario be
C.R. tween Confederation and 1897. when the revised statutes were

Dodikr

QUEBRC
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passed, but 1 think we may reasonably presume that, according 
to the Ontario law, the building of fences along its railway was 
for the accommodation and protection of the adjoining owners. 
See MacMurchy & Denison. Railway Law of Canada. 1st od.. p.

McCorklll, J. 309, 2nd ed. (1911). p. 353.
A large number of Ontario cases arc reported in support of 

this doctrine. The Ontario cases are equally applicable to the 
Quebec railway law. R.S.Q. 6606. all of which hold that the 
fencing of the railway line is for the protection of the adjoin
ing proprietor those, of course, who arc using the adjoin
ing land with the permission previously given of the adjoining 
proprietor, and whose cattle are, by agreement, rightly on the 
adjoining land. The doctrine was laid down by the Court of 
Appeal of Manitoba, in the case of Hunt v. <I.T.I*. If if., 9 Can. 
Ry. Cas. 365. that “the building of fences along a railway is 
prescribed only to protect the adjoining landowners from loss 
by their animals being killed or injured on the track.”

It is well also to see what the law of England was, in order, 
that we may better appreciate the applicability of certain auth
orities which I have to cite in support of the conclusion 1 arrive 
at. By sec. 68 of the Imperial statute 8-9 Viet. (1845), eh. 20, 
intituled : “An Act for consolidating in one Act certain provi
sions usually inserted in Acts authorizing the making of rail
ways,” railway companies were required to make and maintain 
certain works “for the accommodation of the owners and occu
piers of the lands adjoining the railway.”

Among the works were “fences for separating the land taken 
for the use of the railway from the adjoining lands not taken, 
and protecting such lands from trespass, or the cattle of the 
owners or occupiers thereof from straying thereout, with all 
necessary gates, etc.”

The English case of Ricketts v. The East amt West India 
Docks, 12 C.B. 160, already referred to, holds : “The duties im
posed upon railway companies by the Railway Clauses Consoli
dation Act of 1845 (8-9 Viet. ch. 20, sec. 68, as to making and 
repairing fences between their railway and the adjoining lands,

^
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is not more extensive than that imposed upon ordinary ten-
ants by the eommoii law. Therefore, where the plaintiff 's sheep u. R.
escaped from his close, through his own defective fence, and |)OMIM{
getting into the intervening close of a third party, escaped
thence to the railway track and was killed, held that the com- centrai.
pany was not liable.” Sec the remarks of Chief Justice Jarvis. ( °-
See also Lusanubi v. (I.W'.li. Co., |1899) 2 Q.B. 313. MeOoruii,j.

The following are some judgments of our own Court to the 
same effect which, it seems to me, are conclusive on the question in 
issue in this case: Houx v. C.T.H., |1864| 14 L.C.R. 140, [Stuart, 
J.j ; Moffcttc v. (S.T.H., 16 L.C.R.P. ‘231; Jasmin v. C.P.K., 
6 L.N. 163; Fouchon v. O. it' (J. lii/. Co., 11 L.N. 74; Morin v. 
A. et* A. IV. Hi/., 12 L.N. 89; Hat well v. CJ>.H., 12 L.N. 241; 
Holt v. Mrloclu, 34 J. :109 (Q.B.) ; Cross v. C.P.H., 3 K.B. 170.

The only clause of the Revised Statutes of Quebec, 1909, 
which relaies to cattle being at large is 6536. It reads:—

Xu ImVHt'H. sheep. swine or other cattle shall Im- permitted to he at huge 
upon any highway, within half a mile of the intersection of anvil highway 
with any railway on tin* level, unless such cattle are in charge of some 
person or persons hi prevent their loitering or stopping on such highway, 
at such intersection.

The corresponding sections of the Revised Statutes of Can
ada. eh. 37. as amended by 9-10 Edw. VII. eh. 50, sec. 8, as sees. 
294. 551.

Subsection 1 is the same as the Quebec section. Subsections 
2. 3, 4 and 5 of the Dominion Act were never incorporated into 
the Provincial Act. Section two refers to the impounding of 
cattle at large; three: no right of action for killing cattle at 
large; four: provides that the owner of cattle killed, whether 
upon the highway or not. will be entitled to recover, unless the 
company establishes they got at large through the negligence 
or wilful act or omission of the owner or custodian; five: pre
serves the right of recovery against the company, if the animal 
was killed on the company’s property, elsewhere than on the 
intersection of the highway.

The facts of the ease of Carruthers v. C.P.H. Co., 39 S.C.R. 
251. is nearly identical with the present. The only difference is 
that, in that ease, the animals were horses and the highway 
upon which they were at large ran parallel to the railway. They 
escaped from their pasture to the highway; from there to an-
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other field udjavvnt to the railway; thence to the track, through 
an opening which had never been provided with a gate, and were 
killed.

The judgment in favour of the plaintiff ipp. 255, 256 and 
257) wan founded upon sub-see. 4. above referred to. which re
quired the company to prove that the horses were at large 
through the negligence of the owner, which it had failed to do. 
Sec. 4 saved the plaintiff; his action would otherwise have been 
dismissed.

But even had the case been governed by the Dominion stat
ute. in my opinion, plaintiff would not have been entitled to re
cover. See R.S.( '. eh. 37, sec. 295.

After very carefully considering the statutory law and the 
decisions based thereon, which maintain that a railway company 
is not to fence its line at common law, and is only re
quired to build such fences for the purposes and to the extent 
prescribed and mentioned in the statutes. 1 have come to the 
conclusion that the defendant company was not liable for the 
death of these animals.

The defendant-company having been incorporated under the 
Quebec statute; never having been declared to exist for the gen
eral benefit of Canada, or to come under the provisions of the 
Dominion statute, it was only obliged to build and keep in repair 
such fences as were required for the protection of the animals 
belonging to the adjoining owner, or of those which were rightly 
occupying the adjoining land, with the consent of, and by agree
ment with, the adjoining owner, that the animals in question had 
strayed from the pasture where they were placed by plaintiff’s 
t " . through the boundary fence enclosing said pasture,
and that plaintiff was responsible quo ml defendant for negli
gence in connection therewith; that the animals were astray on 
the property adjoining defendant’s railway line, and, therefore, 
escaped from a place, where they had no right to be, on to de
fendant's railway, for none of which facts and circumstances 
can the defendant be held responsible under section 6606 R.S.Q.

I am of opinion, therefore, that there was error in the judg
ment appealed from in condemning defendant to pay.

Appeal allowed.
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APPLETON v. MOORE
ttntiuh Columbia Court of l/»/«■«/. Mactlouahl, C.J.A., Martin. Ualliher, 

ami McPItillipx, JJ.A. August 10, 1015.
1. Kviiiem e ( g NIF—700)— Kki.evam y — l’un i s am» valves—Fkavdu 

LENT SALE OF SHAKES — MlSREl'KKsE.M AT10NS AS TO ASSETS —
Action fob bkscissiux.

In an action for the micission of a sale of shares on the ground of 
fraudulent misrepresentations as to the «suets of the corporation due 
to an exchange of timber lands, a question in the examination of the 
defendant for discovery as to whether lie disposed of the lands or 
utilized them for profit, or raised money upon them is irrelevant to 
the issue.

Appeal from judgment for plaintiff in action for rescission 
of sale of shares.

//. Vi. liobertson, for appellant.
Madam, K.(for respondent.
Macdonald, C.J.A.: The action is brought by the plaintiff 

( respondent ) to rescind, on the ground of fraudulent misrepre
sentations, a sale to him by the appellant of certain shares in 
the Canadian Puget Sound Lumber Co. Ltd. The representa
tions complained of as set out in the statement of claim were 
that the assets of the company were intact and that the company 
held all the valuable timber known as the Say ward holdings. 
There are other alleged misrepresentations but they do not affect 
the point at issue in this appeal. It is alleged in the statement 
of claim that the representations above referred to were know
ingly and fraudulently false. The alleged falsity consists in 
this, that before the sale the defendant and his co-directors of 
the said company had passed a resolution in favour of exchang
ing sections 1 and 9, part of the Say ward holdings with another 
company, the Mcnzies Bay Lumber Co. Ltd., for certain timber 
limits belonging to the latter company, and that subsequently 
to the sale, the exchange put in train by that resolution was 
actually carried out, and the Court will be asked on the trial 
to declare that the assets in the true sense were not at the time 
of the sale of the shares intact, and that the company did not 
at that time own all of the Say word holdings. Whether a good 
case in law is made out by the statement of claim is not a ques
tion which I have to consider, the point before me is one of evid
ence. On examination of the defendant for discovery lie was 
asked this question :—

l>73
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didn't you?
which, on advice of counsel, he declined to answer. The Order

Applktow

Moobk.

appealed from orders him to answer it. 1 gather from the con
text that defendant was being questioned'not as to what he per

Mm doneld, sonally did, but what the Mvnzies Bay Lumber Co. Ltd., in which 
he was largely interested, did in respect of said sections 1 and 
11, after it acquired them pursuant to said resolution of exchange.

I think the question was irrelevant. It was doubtless proper 
having regard to the issues aforesaid to bring out the fact that 
said sections 1 and 11 were of appreciable value and that there
fore the representations were not immaterial. The case which 
the plaintiff had to make out was that he had been induced to 
purchase the shares by false and fraudulent representations. 
If the assets were not intact and if the company did not hold 
all the Say ward holdings, the plaintiff might be entitled to re
lief, but 1 am unable to see how his case could be aided by shew
ing what the purchaser did with the alienated lands after the 
alienation—whether the purchaser disposed of them or utilized 
them for profit, or raised money upon them has nothing to do 
with the issue raised by his statement of claim. It seems to me 
that the question is the entering of the wedge in an attempt to 
do what this Court on a former appeal on a matter of pleading 
decided could not be done in this action, namely, to shew that 
there was a fraudulent conspiracy between the defendant and 
others to rob the said Canadian Puget Sound Lumber Co. of its 
assets by means of the said exchange.

Martin, J.A. 
idieavnted)

The appeal should be allowed and the question disallowed. 
Martin, J.A., dissented.

OaUiher, J.A. Gallihkr, and McPhillips, JJ.A., concurred with Macoon-
MePhiiii,.. J.*. AI,D, O.J.A. Appeal allowed.

SASK INTERNATIONAL HARVESTER CO. v. LEESON.

a. r.
Naukatchciran Nuprcme Court. Xcirlandu, Aroint, anti Ehrood. .1.1.

March 20. 1015.
1. .IvniiMKXT 1 8 II A—00)—IDKXTITY OK PABIIKS—Pl.KA OK BK8 JUDICATA— 

SKVOND ACTION II Y DIKKK.BKXT COMPANY—No ANSKiNMKNT.
The identity of the parties is necessary to support a plea of ren judi

cata and such defence is not available where the first action was brought 
by a different company from the company suing in the second action 
and was dismissed lieeauae there was no assignment by the latter to 
the former of the claim sued upon.
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2. Sai.k (§111 A—51)—Conditional—Goods uktikxkd iiy m:\dkk- No

ItliiHT TO HKIT'llX—ACTION OX 1.IKX NOTCH—YkxDKK'h KKUIT TO III.

When* there lias been no breach of warranty by the conditional veil 
dont and there is no right to return the goods, the conditional vendee 
who Inis returned them to the premises of the conditional vendor is 
not thereby entitled to defend an action brought by the latter <ni the 
lien notes where the conditional vendor has not exercised its right to 
repossession and has done nothing inconsistent with the right <>f Un
conditional vendee to the possession of the chattels in question.

Appeal by the defendant in an action to recover on lien notes. 
J. A. Allan, K.C., for appellant.
,/. S. lia it kin, for respondents.
The judgment of the Court was delivered by 
New lands, J.:—This is an action on three lien notes, one of 

them given for part of the price of a disc and harrows and the 
other two for the price of a set of plows bought by defendant 
from plaintiff company. To this action the defendant sets up 
two defences. First, as to the whole claim that it is res judicata, 
and second, as to the notes given for the plows, that there was 
no consideration or rather that the consideration failed, plain
tiffs having taken them back.

As to the first defence : the defendant was previously sued on 
these same notes by the International Harvester Co. of Canada. 
This action failed, as the learned trial Judge says in his judg
ment in this case, because :—

In that action I nonsuited tin* plaintiff company on tin* ground Unit 
it had no right of action in the lien notes sued on. they being made in 
favour of the International Harvester Co. of America. In that action no 
assignment to the International Harvester Co. of Canada, which was shewn 
to be a separate company, was pleaded, and no attempt was made to prove 
an assignment.

I think this statement is a complete answer to the plea of 
res judicata, the plaintiff in the former action having failed be
cause the property in the notes sued on was not in it but in the 
plaintiff in the present action, a distinct and separate cor
poration.

One of the principal ingredients to support the plea of res 
judicata is here lacking, that is the identity of the parties, the 
plaintiff in the former action having failed because the plaintiff 
in this action was a distinct corporation and there was no assign
ment from it to the plaintiff in such former action. The reason 
for plaintiff in the first action failing, that it was not identical

(u't
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The défendant also argues that the first action was also dis
missed because plaintiff failed to prove consideration. 1 do not 
think that this makes any difference upon this question, because 
the trial Judge’s judgment shews that his real reason for dis
missing the first action was the reason given above, that the

Nowland#, J. plaintiff in the first action had no title to the notes sued on.
As to the second defence, that the plows did not comply with 

the implied warranties and that defendant returned same and 
that plaintiffs accepted same and the contract was thereby re
scinded. the learned trial Judge found that there was no breach 
of warranty on the part of plaintiff but that, if the plows failed 
to work, it was the fault of the defendant. As this finding was 
made on contradictory evidence 1 do not think we should dis
turb it. Now. the defendant's only right to return the plows, 
the property in them not having passed to him. would be because 
they did not answer the warranty given by plaintiff and as the 
trial Judge has found that there was no breach of warranty, then 
he had no l ight to return them. That he did take them back 
and that plaintiffs moved them with their other property from 
the old Forward to the new town is no evidence that they ac
cepted them back and rescinded the contract. The town having 
been moved, it is natural that everything on plaintiffs’ premises 
would be moved and 1 agree with the finding of the trial Judge 
that the plaintiff company never in any way exercised its right 
of repossessing the plows, nor was anything done inconsistent 
with defendant’s right to it.

1 am therefore of the opinion that the appeal should bo dis
missed. Appeal dismissed.

B. C. BESELOFF ». WHITE ROCK RESORT DEV. CO.

C. A. British Columbia Court of Appeal. Macdonald. C.J.A., Irving. Marlin.
(laJlihcr, and MoPhillips, .Id.A. August 10. 1015.

1. Mechanics' liens (8 V—.'12 )—( leaiuni; of tow white—Extent of lien 
—Several tracts—Exceptions ah to iiioiiwavn.

The lien for work done in clearing a t >wnsite consisting of several 
tracts extends to the whole land benefited hv the work within the 
meaning of sec. 0 (c) of the Mechanics* Lien Act (H.C.), except what
ever may be excluded from it by sec. 3, as being "a public street or 
highway.”
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Appeal from judgment for defendant in action under the 
Mechanics' Lien Act.

S. S. Taylor, K.< for appellant.
IV. 7. McQmirrk, for respondent.
Macdonald, ( '..LA. : The appeal should he allowed. The 

contract bound the plaintiff to clear the whole tract of :>-() acres, 
and while there were terms in the contract entitling defendant 
company to terminate it, or by withholding instructions to re
duce the area to be cleared, yet it was the whole tract and not 
the lots or blocks into which it had been subdivided, which 
formed the subject-matter of the contract.

As there is no evidence to shew the interest, if any. of tin- 
public, or of purchasers of lots, if any. in the streets shewn on 
the plan, 1 am unable to say whether they should be excepted 
from the operation of the lien as being public highways, that 
question can lx- decided by the learned Judge below when the 
ease goes back to him. But in any event the appellant has a 
lien on the rest of the property for the value of the work done 
on the streets.

The judgment below is based on two grounds—-( 1 ) that the 
character of the work done was not shewn to have been approved 
by the defendant company, it being a term of the contract that 
the work should be done to the satisfaction of the company cu
its representative: and (2) the work contracted for was not 
finished.

It is undisputed that the work was discontinued because the 
company had declared its inability to pay for it. It took no 
steps to inspect the work for approval, nor to provide the money 
stipulated to be paid monthly; it rv iid the contract by
declaring that it could pay nothing. The plaintiff's claim is 
therefore for a quantum meruit, and is not a claim under tin- 
contract itself, though the contract furnishes a guide to tin- 
value of the work done. With deference to the learned Judge 
I think what 1 have just said disposes of both of tin- obstacles 
which he found to be in the plaintiff’s way.

As the defendant Phillips is a mortgagee within the defini
tion of that term in section 9 of the Mechanics Lien Act, his 
rights therefore will have to be determined with reference to
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that section. I would uct aside the judgment and order a new 
trial.

Irvixu, «J.A. : I would allow this appeal.
Martin, J.A. : During the hearing we expressed the opinion 

that on the faets there was a lien, hut the question is to what 
lands does it apply.

By the eontraet. dated April 1, 1D14. the plaintiff undertook 
"to elear the lands of the eompany known ami described as” 
(two named quarter sections) “containing 320 acres, the por
tions thereof to be cleared under this contract to be designated 
from time to time by the company’s representative on the work 
as hereinafter mentioned.” The “designation” clause is as 
follows :—

.*(. 'I lie mi ill representative shall, from time to time, in writing, designate 
the poitions of the land t ■ lie from time to time cleared hereunder by the 
contractor, and the contractor shall not proceed to dear any portion of 
the said lands of the company until he has written instructions from the 
company’s representative to do so. Any designations or instructions given 
by the said representative may at any time liefore the work of clearing 
is actually commenced on any particular piece of land or on any portion 
thereof he changed, altered or cancelled by the said representative and new 
instructions given or not as the said representative sees fit.

( 'la use G provided that:—
The contract may lie terminated by the eor|Miration at any time by giv

ing the contractor fifteen days' notice.
On the saint* day the company’s representative designated 

in writing the portions to be cleared as follows:—
lie our emitiact of even date for clearing, we herewith instruct you to 

commence same in the following order:
Block II. which with portion* of road allowances round same contains 

about twenty acres . . . (and 3 other blocks t f 20 acres) . . . with
portion of road allowances round same above being a portion of
land deserilied in our clearing contract.

In my opinion, this is a contract to clear the two quarter sec
tions—“all the lands of the company,” subject to the right to 
terminate the contract on notice, and to change or cancel “de
signation or instructions” before work was begun on designated 
portions. The plan of subdivision in evidence covering the whole 
of the adjoining quarter sections shews that it was the clearing 
of a townsite—with lots and streets, as a whole that was contem
plated and undertaken. In such circumstances I am of the 
opinion that the subdivision must be viewed as a whole and that
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all of it had “benefited" by tin* plaintiff's work within the mean
ing of section Ü (c) and therefore the lien extends over both 
sections, except whatever may be excluded from it by section 
;! as being “u public street or highway."

The trial has been had under section 31. at which the lien 
should have been declared, and Phillips* position and rights can 
be ascertained under section !). The appeal should he allowed.

Oaluhkr, J.A. :—1 agree with the Chief .Justice.
McPhillips, J.A.:- I am of the opinion that the appeal 

should Ik* allowed. The facts establish tin* right to the enforce
ment of a lien under the Mechanics’ Lien Act. The lien is en
forceable as against all the land save that which is excepted by 
see. 3, being all such portions thereof comprised in “a public 
street or highway." My brother Martin has indicated in what 
way Phillips may have his rights in the matter determined, 
with which I agree. Appeal allowed.

B. C.
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UNION BANK OF CANADA v. TAYLOR ONT
Ontario Supreme Court, liot/il. ('. March ft. lftIf).

1. FRAUDULENT CONVEYANCES (6 VIII—40)—I'HOCEEDIXUK I NDER CREDITORS
Relief Act—Priorities—Mortoauek and executions.

It is not obligatory upon tin* Court to apply tin* scheme of distribu
tion under the Creditors Relief Aet. R.N.O. |Il 14. eh. HI. in its entirety 
to moneys in court realized in equitable proceeding* to set aside a 
fraudulent conveyance; so where there was u succession of mortgages 
registered at different dates with groups of executions during each 
interval, a fund so realized for the benefit of creditors and mortgagees 
will be distributed with reference to tin* priorities of the various mort 
gages, and by grouping the executions which intervened Is*tween am 
two mortgages so that each group of executions as a whole would 
rank ahead of mortgagee afterwards placed on the land.

\ Poach v. Me Lachlan. 11* A.R. (Out.) 11*41: ttnithnupt \ Man JO 
A.R. 089. followed.]
Appeal from the report of the Local Master. statement
T. A. Beament, for the appellants.
,/. F. Smellie, for the plaintiffs, execution creditors.
,/. F. Orde, K.C., for the Ontario Bank, execution creditors.
W. D. Hogg, K.C., for La Banque Nationale, mortgagees.
Boyd, C. :—The moneys to be distributed in this ease were n»vd.c. 

made available for the satisfaction of creditors and incum
brancers by the intervention of the Court in a suit to have 
incumbrancers by the intervention of the Court in a suit to have 
a transfer of the property (land) declared void as to creditors.
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The land was sold subject to the claims of prior mortgagees— 
prior, that is, to the date of the first execution. The proceeds of 
the sale are to he distributed among those entitled according to 
their priorities. Those entitled may be classified thus: first in 
time, execution creditors having charges on the land ; second, the 
claim of La Banque Nationale under a subsequent mortgage; 
thirdly, a group of creditors whose executions are later in date 
than this mortgage; fourthly, another later mortgage to one 
Douglas and another to one Bickcll ; fifthly, another group, still 
later in date, of execution creditors; then, a fourth subsequent 
mortgage to the Traders Bank; and, lastly, another group of 
creditors whose executions arc in the hands of the Sheriff. The 
amount realised by the sale is enough to pay in full the first 
group of executions, also the bank mortgage, and probably the 
next group of execution creditors. The Master has in this way 
settled the priorities and the manner of payment. It is objected 
on the appeal that the Master should have followed the direc
tions given to Sheriffs in the Creditors Relief Act, R.S.O. 
1914, eh. 81, sec. 33, sub-secs. 11 and 12. The meaning imputed 
to that statute is that the groups of execution creditors should 
be gathered in one scheme of distribution (irrespective of the 
different mortgages) and the proceeds of the sale divided rat
ably among all as on an equal footing. The result would thus 
probably be that the bank mortgage would be paid in full, and 
the execution creditors prior to this mortgage would receive a 
fraction of their charges. One obvious answer to this is, that 
the first execution creditors are prior to that mortgage, and the 
second execution creditors arc subsequent to that mortgage, 
and so have their charge on a different estate in the land, lessened 
in value by the amount of the mortgage.

The Act does not appear to contemplate such a state of things 
as here exists : a succession of mortgages registered at different 
dates with groups of executions in the intervals between the 
different mortgages. The effect of the Act appears to be to 
pay a subsequent mortgage in full by reducing the amount of 
a prior execution, and this gives to a subsequent mortgage a 
better status as against a prior execution charged on the lands 
than existed when the mortgage transaction was effected be-
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tween the owner and the mortgagee. If this is the meaning and 0NT
result of the Act, I do not feel disposed to extend its methods s. c.
to the distribution of assets in this Court. Union

I do not think the analogy of the statute should he imported |<ank uf 

into these equitable proceedings. If the bank mortgage had 
been enforced by suit, the subsequent executions would have 1 VV">R-
been wiped out if the creditors had not redeemed ; and, if fore- ,,°ird-c-
closure ensued, that would leave the prior executions in full 
force. When the mortgage was made, it was subject to the exist
ing executions, and there was no equity to have that mortgage 
paid out of the land in priority to the prior charges. The course 
of the Court is well settled and is carefully expounded in the 
cases cited and followed by the Master of Roach v. McLachlan 
(1892), 19 A.R. 496, and Breithaupt v. Marr (1893), 20 A lt.
689. The appeal is dismissed with costs. Appeal dismissed.

SPEDDING v. CITY OF MONTREAL. QUE.
Quebec Court of U< rinr. ft Hier, tlrcennhirhls. ami Panneton, •/•/. 1

March 30. 1015. c- R-

1. Minicifal CORFOBATIONH ( $11 <; 3—235)—Manholes in streets —
Owned iiv corporation—Defective cox eb—I \.u ky—Liability.

The city of Montreal is rcHpo»*ible for the condition of the man
hole* in its streets, and is liable in damages for injury caused by a 
pedestrian falling in; the cover having been removed and improperly 
replaced by parties unknown.

Plaintiff alleges that on the evening of August 4. she was statement 
proceeding along the sidewalk on the west side of Murray street, 
and at a certain place on said sidewalk she stepped on the cover 
of a manhole, which was insecurely fastened, causing her to fall 
in the manhole, very seriously injuring herself.

The defendant alleges that if the accident happened to the 
plaintiff as aforesaid, it was not due to any fault or negligence 
on the part of the defendant, inasmuch as if the cover of the 
manhole was removed it was not removed by its employees; that, 
in any event, it was impossible for the defendant to do anything 
to avoid the accident and that the claim of plaintiff is ex
aggerated.

The Superior Court dismissed the action.
Trihetj, Bercovilch, Kearnetf <(• Lafontaine, for plaintiff.
Laurf <0 Archambault, for defendant.8



Dominion Law Uworts. [23 D.L.R.(i»2

guE.
C. K. 

Spudding

Montrkal.

(< m-nsliields, J.

Kunncton, J.

Ureenkhikluk, *J. :—The sidewalk in which the mauhole xvuh 

is the property of the defendant. The obligation of the defen
dant is to, at all times, maintain that sidewalk in, at least, a 
moderately safe condition for pedestrians. The manhole in the 
sidewalk was made by the defendant: the cover of the manhole 
was the property of the defendant : it was under the sole and 
absolute control of the defendant; it was the defendant's pro
perty that caused the damage, and that damage was caused 
tin defendant \s property being in an improper and dan
gerous " du, and it is upon the defendant to clearly account 
for that improper and dangerous condition before the defend
ant can escape liability. The defendant has not accounted. The 
defendant has suggested that boys playing in the street may 
have removed the cover. It might as well have suggested that 
a man in playing in the street had removed the cover. There 
is nothing to prove the one or the other. The presumption is 
that the defendant's employees, who alone had the right to 
touch the cover, left it in the dangerous condition in which it 
was found.

I am of opinion, that the city is liable, and 1 should reverse 
the judgment, which dismissed the plaintiff’s action, and I 
should condemn the defendant to pay the sum of $1,000 and, 
costs of both t’ourts.

Panneton, ,1.:—The street belongs to the defendant. They 
are bound by law to keep it in a safe condition for the public to 
travel over it. The manholes are for the sole use of the corpora
tion for the purpose of cleaning the sewers and are not used by 
the public or any private person.

In that respect they differ from coal chutes which are made 
to be used, not by the corporation, nor the public, but by owners 
of private property only. Being so used by private persons 
for their own benefit, each person using them must see to the 
protection of the public whilst so doing, and not have it open 
longer than necessary. If they do leave it open for such length 
of time so that the1 obstruction ought to bo noticed by the corpor
ation and this last takes no steps to remove the danger, then the 
corporation becomes negligent and is responsible for it. Such was 
the ease of McTa.snrii v. The Citti of Montreal, in which 1 held

440^
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that the it- did nut elapse a sufficient length of time between the 
opening of the coal chute by the proprietor and the accident to 
constitute negligence on the part of the city in not noticing it.

But in this case no one has to use the manhole but the cor
poration, and if the cover has not been properly placed on it 
when it was used the last time, and an accident occurred, the 
corporation is liable at once; there can be no question of delay 
in noticing it. At eleven o’clock in the forenoon and up to ten 
minutes before the accident it up pea veil to have been right. Is 
it likely that children between eight and nine o'clock on Sunday 
night, when it was dark, played ball in the street, lost their ball 
and opened the manhole to get it? There being no proof what
ever on the subject, either during that time nor previously, and 
the corporation men having removed the cover at sometime or 
another previously, to do the work needed, the presumption is 
that the cover was not properly put back by them notwithstand
ing its appearance to the passers-by as being right.

In this case unless the corporation established that some one 
for whom they are not responsible interfered with the cover of 
the manhole, they are liable. The burden of proof is on them to 
explain why their property was not in good condition. (Art. 
1054

That the cover, as it was, offered a non-apparent danger to 
the public, xvhut took place shews it (res ii>s«t loquitur). The 
mere passing of the public over that cover could not make it 
dangerous, if it had been properly put on. If it has not been 
displaced by the children during these ten minutes on Sunday 
night between eight and nine o’clock and no proof was made 
that there were any children there at that time, its wrong posi
tion which remained unnoticed by Brady, the constable who 
passed there several times up to the ten minutes before the acci
dent, and by Bracken, assistant superintendent of the Western 
division of the road who also passed there about half-past eleven 
Suiida., morning, must be the act of the defendant’s employees. 
To be in its proper place the cover had to be turned round so 
that it became fastened to a certain extent, so says defendant's 
witness Stuart Howard. The most probable state of that cover 
was that it had been simply put on the hole without being turned

QUE.
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VUE. round and thereby fastened. It had the appearance of being
(’. R. correctly placed, when in fact it was not so. The two holes in

Npkddino
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such covers make them easy to grasp it with lingers and to dis
place them whilst the cover without holes cannot be taken out 
without a pick, a thing which is not generally at the hand of

l’.inm-ton. J children. Tin1 cover with holes affords more facility for removal 
and ought to be superseded.

1 come to the conclusion that the cover though apparently 
properly placed was not in its proper position, that the defen
dant's employees were the last who had occasion to take it out 
and replace it; that the corporation failed to give explanation 
for the bad state of that cover which is their property used by 
them alone; that the cover with two holes, ought to be replaced 
by one without holes; that the defendant was guilty of negli
gence and therefore must pay the damages occasioned by it.

We are of opinion that the plaintiff suffered damages to the 
amount of $1,000, the judgment a quo is reversed, the defendant 
is condemned to pay the plaintiff $1,000 with interest from 
this day and costs. Appeal allowed.

SASK

8. ('.

FIRST NATIONAL BANK OF PALO ALTO v. KRUSE.
Saskatcheiran Supreme Court, Lamont, •/. April 23. 1915,

1. Dkvonitionm (8 1—2)—Order for commission—Jvoicial discretion— 
Pa btkt i.a r cibcu m sta x ces.

The making of an order for a commission to take evidence ex juris 
is a matter of judicial discretion to he exercised according to the 
particular circumstances of each case,

|Fidelity Trust Co v. Sehneider. 14 D.L.R. 224. referred to; Coris- 
tinr v. Haddad, 21 D.L.R. 350, distinguished.!

^atomcnt Appeal from a Master’s decision.

1 .ii monf. .1.

/'. //. Gordon, for plaintiff, appellant.
II. Ward, for defendant, respondent.
Lamont,.!.: This is an appeal from the Master in Chambers 

refusing the plaintiff’s application to have the evidence of one 
W. It. Jamieson, of Waterloo, in the State of Iowa, taken under 
commission. The action is brought on a promissory note. The 
defence, so far as is disclosed in the material before me, is that 
the note in question was given to the Americnn-Canadian Land 
Co., a corporation out of the jurisdiction, as collateral security 
to a debt owed by the defendant to that company; that that debt.
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and therefore the note, was paid ill full, and that the plaintiff 
took tin* note with knowledge that it had been paid. The wit
ness sought to be examined is the man who negotiated the note 
to the plaintiff. The application is under r. 365, which
reads as follows:—

30ft. 'I In- Court or h Judge may. in any run hi- or matter where it nliall 
appear necessary for the purposes of justice, make any order for the 
examination upon oath before the Court or Judge, or any ollicer of the 
Court, or any other person and at any place of any witness or person, and 
may empower any party t » any such cause or matter to give such depnai 
lion in evidence therein on Hindi terms, if any, as the ( ourt or a Judge max

To justify the granting of the “cation, it must l>e made 
to appear that such a step is necessary for the purposes of jus
tice. In liredin v. Urecnwood, 4(i L.T.R. 524. Lord Baggallay 
said :—

What, therefore, the Court or a .fudge is called upon to adjudicate on, 
or rather to consider in a matter of this kind, is whether it is necessary 
or whether it appears to the Court to Is- necessary for the purposes of 
justice so to direct. Of course “for the purposes of justice*’ does not 
mean, the interests o ither party to the litigation, but. ,n the interests 
of all parties to the igation.

And Cotton. L.u., said:—
'I lie Court has, on the evidence before it. to arrive at the- conclusion 

whether or not it is necessary for the purposes of justice that the ordin
ary way in which evidence is taken should lx- from, and unless
he arrives at that conclusion it is the right of the person opposing the 
examination being taken in the way proposed to have the evidence taken 
in the usual way.

As was pointed out by my brother McKay in giving the 
judgment of the Court en banc in Coristinc v. lhiddad, 21 D.L.R. 
350, the plaintiff had no absolute right to give the evidence of 
its witnesses otherwise than in open Court before the trial 
Judge. Where it is sought to do so, the plaintiff applying must 
establish the bond fidcs of the application, that there is some good 
reason why the witness cannot be examined here, the materiality 
of the evidence to be given, and that the defendant will not be 
unreasonably prejudiced thereby. The granting of a commis
sion is a matter of judicial discretion, to be exercised according 
to the particular circumstances of each case: Coch v. Allcock, 21 
Q.B i). 178.

Assuming the bond fidcs of the application, has good reason

SASK
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SASK In-vn shewn why thv witness cun not attend at the trial 1 An
M.C. affidavit from him was read on thv application in which he

Vat. Hk.
states, “It will be impossible for me to be in upon
the trial of said cause, or at least wholly impracticable, and such

Kkvsk. attendance would result in loss of time, neglect of business,

1 .amont, .1. damage and expense to me.” No reason is given why it will be 
impracticable for him to attend, unless the loss of time, neglect 
of business, damage and expense to him constitute the imprac
ticability. There is no doubt that the witness cannot be com
pelled to attend, and there is no doubt that if he does attend, 
such attendance would necessitate his leaving his own business 
for some days, at least, and would involve loss of time. It would 
also involve considerable expense, either to himself or to the 
party bringing him. Hut inability to compel a witness to attend 
at the trial as well as the inconvenience ami expense of attend
ing while factors to be taken into consideration in determining 
whether or not the order should issue, are not conclusive of the 
plaintiff's right to have the evidence taken on commission. If 
no injustice would lx* done the defendant, they may be deter
mining factors, but they must be considered along with all the 
other circumstances of the case: Toronto Carpet Mon. Co. v. 
Ideal Home Furnishiny Co., 20 Man. L.R. 571. Then, is the 
evidence of the witness material? This necessitates an examina
tion of the issues to be tried. The action is for payment of the 
note. The defence is that the note was paid prior to its transfer 
to the plaintiff, and that the plaintiff took it with knowledge of 
such payment. The witness whose evidence is sought to be taken 
on commission is the broker who negotiated the assignment of the 
note from the land company to the bank. If the plaintiff bank 
took the note for valuable consideration before its mature date 
and without any knowledge of its having been paid, it can estab
lish these facts by its own officers who took the note, without 
the aid of the witness Jamieson. If the note was negotiated by 
the land company after having been paid, such negotiation was 
a fraud on the defendant ; and if fraud in the negotiation of 
the note to the plaintiff is proved, the bank must establish that it 
is a holder in due course. Rut how can the evidence of Jamieson 
assist the plaintiff in establishing this fact? He can testify as

A8^C
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to the time when In- negotiated the sale, but the bank ean estab
lish this by its own oi’tieers who took the note, nnd the books ot' 
the bank. As to the plaintiff's bona fide* 01 lowledgc, 1 do 
not see how he ean testify as to either. I am, therefore, of 
opinion that the bank has failed to prove that his evidence is 
necessary or material to its case. Assuming, however, that his 
evidence would be material, 1 am still of opinion that the order 
should not be made, as it cannot be made without prejudice to 
the defendant. Where the issue to be tried turns upon the 
guilty knowledge or want of bonâ fuies of the plaintiff, it is of the 
utmost importance that those who are called to establish the 
plaintiff’s good faith and want of knowledge of defects in the 
negotiation of the note should give their evidence before the tri
bunal which has to determine the question of bona fides and 
knowledge, and this is particularly no where the parties who 
took part in the negotiations are the only ones who have any 
knowledge of what took place, and the defendant must rely on a 
searching cross-examination of the plaintiff’s witnesses, and 
their demeanour and manner of giving evidence, to offset their 
direct testimony that they acted bond fuit and without knowledge 
of defects. A plaintiff is not coming into < ’ourt admitting either 
a want of bom fidcs or guilty knowledge. We must take it he 
comes prepared to pledge his oath against both, otherwise he 
would not come at all. The success or failure of the defence, 
therefore, rests upon whether or not counsel for the defence can. 
by his cross-examination, shake the credence which the Court 
would otherwise be obliged to give to this direct testimony. In 
determining his credibility in such a case, the demeanour of the 
witness in the box and the manner in which he gives his evid
ence would be of great assistance to the (.‘ourt, and should, in 
my opinion outweigh many other considerations : Lawson v. 
Vacuum Brahe Co., 27 Ch.D. 137 ; Park v. Schneider, 0 D.L.R. 
451 ; Stewart v. Battery Liyhf Co., 5 O.W.N. 195 ; Fidelity 
Trust Co. v. Schneider, 14 D.L.R. 224; Union Investment Co. v. 
Verras, 2 A.L.R. 357. The plaintiff relied upon Coristine v 
Haddad, 21 D.L.R. 350. where the Court en bane overruled a 
decision of the District Court Judge, refusing an application on 
behalf of the plaintiff to examine witnesses in Montreal. In that

SASK
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Lament, J.
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ease the issue was whether or not u jueket sold by tiie plaintiff 
to the defendant fulfilled the warranty which the defendant 
alleged the plaintiff' had given. There was nothing of a com
plicated nature on the action; the defendant had had the jacket 
in his possession for some time, and had, or could have had, wit
nesses on his own behalf to testify as to its condition. In giving 

nent, my brother McKay, in commenting on the eases of 
Fidelity Trust Co. v. Schneider and Union Investment Co. v. 
Perms, said:—

In these two cases Un- plaintÜVm were suing on a note which hn<l been 
obtained by fraud by the payee-, MeLaelilan Pros., and endorsed by them to 
the pluintitr*. The question was whether the plaintilfs were holders in 
due course, and there was apparently strong suspicion that they had notice 
of the fraud or that the McLachlan Bros, were still interested in the

In thus distinguishing those two decisions, without question
ing their correctness, I take it that the Court en banc thought 
that the principles * in these two eases had no applica
tion to the facts of the case then being determined, but that in 
eases where want of bond fides or guilty knowledge were alleged, 
the interests of justice might demand that the evidence of the 
witnesses on behalf of the plaintiff called to establish bona fides 
should be given viva voce at tin- trial. The appeal will therefore 
be dismissed. Appeal dismissed.

QÜB. BABINEAU v. RAILWAY CENTRE PARK CO.
------  (fuebrr Superior Court, McCorkill. J.

1. Vendor and purchaser (S I ('—10)—Aorekment for haie—Agreement
MADE IN Ql'EHEC—LAND IN OTHER PROVINCE—PROOF OF TITLE.

When* an agreement is entered into in the Province of Quelle for 
the purchase of land in another province and where in satisfactory 
proof is given of what the law is as to the i ' ' s of good title 
ami proper conveyance in such other province the law of Quebec will 
prevail.

statement Action to set aside an agreement of sale of real estate.
Tlie declaration alleges, in effeet that on July Hi. 191.'$, plain

tiff purchased from defendant certain lots of land described in 
the deed, subject to the conditions therein mentioned, and paid 
defendant, before the signing of the same. $1.125, in full pay
ment of the price of said lots; that, under clause 4 of the agree
ment. defendant hound itself to convey and furnish titles there
for on payment of said amount: that defendant has been re-

6

14

53
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quested to fulfil its part of the agreement many times, but has 
failed to do so; that defendant sent a document to plaintiff 
which it pretended was good title to the land in question ; but 
the plaintiff, not only refused to accept the title at that late 
date, but also because the property was encumbered by a mort
gage of $22,908, that the plaintiff tenders back and files with his 
action the said title and demands to be refunded the amount 
which he paid. $1.125 and $42 interest.

The defendant contests the action: it declares that when the 
agreement was made, the defendant thought it could furnish the 
title without delay ; that a few days after said agreement, the 
party who held the mortgage became insane and it was impos
sible to obtain from him his signature to a document granting 
the plaintiff perfect title, and it would have been necessary to 
take lengthy proceedings in the Province of Saskatchewan to 
obtain clear title before the institution of this action ; that it 
was. therefore, by “force majeure" said title was not procured 
earlier; that plaintiff was never in danger of being disturbed 
in his proprietorship and has no reason for making the demand 
in question : and it concludes for the dismissal of the action.

The Court maintained the action.
Pentland, Stuart, (travel d’- Thompson, for plaintiff.
Tun/eon, Ron tf Lanqlois, for defendants.
Met'obkill, J. :—At the inquiry and merits of the case, dc- 

attempted to prove the validity of the title produced 
according to the law of the Province of Saskatchewan. The 
plaintiff objected that there was no allegation alleging what 
the law of Saskatchewan was in this connection ; the i>resump
tion was that the law of the Province of Quebec prevailed. I 
maintained the objection.

The defendant’s counsel then moved to be permitted to 
amend its plea, by alleging what the law of Saskatchewan was 
as to titles to real estate. The plaintiff's counsel agreed to the 
amendment, provided the trial of the case was not suspended, 
and he waived the right to plead to the amt " nt.

Titles similar to that produced would have been of no value 
in transferring real estate in the Province of Quebec. In cer
tain parts of our province deeds of side must be in authen-
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tic form; in other parts, it is permitted to make them (sous 
seing privé) in the presence of witnesses, one of whom would 
require to authenticate the signatures by extra-judicial declara
tion, and the registration of the title. Nothing of this kind was 
done in connection with the lots in question in this case.

Mr. Belley, member of the Bar of the Province of Quebec 
and of the Province of Manitoba, was examined as a witness. 
He admits he was not a member of the Bar of Saskatchewan. 
He had had some personal experience in the transfer of real 
estate in Saskatchewan, but he did not pretend to be an expert 
in the law of Saskatchewan.

My opinion is that the evidence of Mr. Belley, which was 
not at all emphatic and not at all sure, was insufficient not only 
because he was not an expert, but he would not testify the docu
ments in question would convey title.

I am of opinion, that the plaintiff’s action is well founded. 
The defendant has entirely failed to prove what the law of 
Saskatchewan was when the agreement was made and its plea 
is unfounded.

The agreement between the parties was made in the Pro
vince of Quebec. The receipt of the money is proven. The 
defendant having failed to give a good title must refund the 
money.

Judgment, therefore, goes for plaintiff, with costs.
Judgment for plaintiff.

CARSON v. MONTREAL TRUST CO.
.Votxi Seotia Supreme Court. Sir Charte» Toicnshend. C.J.. Graham. E.J.. 

and Russell and Ritchie. JJ. March 0, 1015.
1. Corporations ano companies ( 8 Vî D—335)—Claims against liqui

dators—Summary proceedings—Plenary suit—Stay or dis
missal.

Claims against liquidators may be enforced by a summary proceed
ing. and a plenary action taken against a liquidator for the wrong
ful taking possession of go^ds while in transit after the winding-up 
of the corporation will either be staved or dismissed.
Appeal from the judgment of Longley, J., staying pro

ceedings.
77. Hellish, K.C., and J. B. Kenny, for plaintiff, appellant. 
W. A. Henry, K.C., for defendants, respondents.
Sir Charles Townshend, O.J. :—This is an appeal from 

the decision of Longley, J„ staying proceedings in the action
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against the defendants, liquidators of the Canada Iron Co. It N. S
does not appear very clearly from the decision on what ground a. v.
he made the order. The action is according to the statement
of claim “against the defendants as liquidators of the Canada 
Iron Corporation, Ltd., for goods sold and delivered by the
plaintiff to the defendants as such liquidators . . . the said 
goods having been delivered and taken possession of and sold Townshend. o.j. 

by the defendants as such liquidators after the order for the 
winding-up of the said corporation. Alternatively that the de
fendants as such liquidators wrongfully and inequitably took 
delivery of the said goods from the said carrier! while in tran
sit from the plaintiffs to said corporation, and thereby pre
vented the plaintiffs from exercising their right to stop said 
goods in transit, etc., cto.”

Counsel for the defence pointed to the Winding-up Act, eh.
144. R.S.C., see. 22. as authority for the order to stay, but it is 
evident that section refers to actions commenced against the 
company being wound up, but sec. 133 provides for claims 
against the liquidators. It reads as follows:—

All remedies sought or demanded for enforcing any claim for a délit, 
privilege, mortgage, lien, nr right of projierty. upon, in or to any effects 
or property in the hands, possession or custody < f a liquidator, may lie 
obtained liy an order of the Court on summary petition, and not by any 
action, suit, attachment, seizure or any other proceeding of any kind 
whatsoever.

. It will thus be seen that there is a positive prohibition 
against the bringing or maintaining such an action as the pre
sent. The section completely covers just such an action as this.
I only differ from the Judge below in this, that not only should 
he have stayed the action but should have dismissed it. The 
appeal will be dismissed with costs.

Ritchie, J. :—I agree that this appeal must be dismissed with 
costs. I think the first thing to be considered is what is the 
object of winding up? The answer to this question i< given in 
clear and direct language by Jessel, M.R., in the case of Ur 
Internalioml Pulp (nul Paper Co., 3 Oh. I). 597, at 59? He 
says :—

What is the object of winding up? It is to distribute the asset of 
the company ratably amongst its creditors ami enforce contributif. ■ 
against its shareholders or contributories, and make them pay what the_>
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«re lialilv to pay with u view to liquidating tin* alla ira of the company. 
I hat is the object of the Act. I low is that object effected? By stopping 
all actions or suits brought against the company when the winding up is 
commenced so as to compel credit rs to come in and share ratably.

These remarks were made with reference to the Companies 
Act. 1K62. but they apply with equal force to the Winding-up 
Act passed by the Parliament of Canada. It is admitted that 
see. 22 is a bar to proceeding with an action against the com
pany, but we. 133 goes further and makes provision that:—

I The learned Judge here cited sec. 133, and continued.]
The plaintiff claims to have a cause of action against the 

liquidators as such for the full price of the goods. I am far 
from saying that he has a valid claim in this regard, but assum
ing for the sake of argument that he has. his claim is covered by 
see. 133. The words of that section are general and there is no 
reason why 1 should limit them. On the contrary, I think the 
clear intention of the Winding-up Act is that claims either 
against the company or the liquidator as such shall be dealt with 
under the Act in a summary way in order to prevent the 
assets being eaten up by litigation. When the estate is in 
liquidation then the hand of the Court is kept on it in order 
that as much as possible may lie realized for the creditors. Sec. 
133 is a full and ample remedy for the plaintiff. If he is en
titled to be paid in full it will he so ordered—if not such order 
as ought to he made will be made.

In sec. 133 there is a prohibition against proceeding by 
action, but, apart from this, where a new statutory remedy is 
provided it is as a general rule the exclusive remedy.

In Craies on Statute Law, at p. 306, it is said :—
In the ease of an Act which creates a new jurisdiction, a new proce

dure, new forms or new remedies the procedure, forms or remedies there 
prescribed and no others must he followed until altered by subsequent 
legislation.

See. 133 comes within this rule. I think Î ought not to ex
press any opinion as to what disposition should be made of the 
plaintiff’s claim when it comes before a Judge under sec. 133. 
It is sufficient to decide that the plaintiff cannot succeed in this 
action. In my opinion this is so clear that I think it may be 
said that it is plain and obvious, and where this is so there is a 
case for the exercise of the inherent jurisdiction of the Court
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to stay the action on the ground that it is vexatious or frivolous, 
and that jurisdiction should, 1 think, he exercised in order to 
prevent the assets being wasted in litigation which cannot 
succeed.

With this end in view I would make any amendment that 
might be necessary to attain it.

(iraiiam, E.J., and Russell, J„ concurred.
Appeal dismissed.

N.S
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COURCHENE v. VIGER PARK CO.
(Jlirbrc Court of Hi nil's Itr ill’ll. I ft prill Siilr. Sir Horan I rr ho in In null. 

Trenholmr, Lanrtjnc, ('i ons, anil Carroll. ././. Frbrunrii 20. I !» I •"*.
1. <'OBPUBATIONH AMI COMPANIES (| IV 08 — 110)—OFFICERS— MEETING

OF SIIAREIIOI DKRK— IKHM.I I.AKITY—Kll.llT OF COMPANY TO TASK
ADVA ST AUK OF.

Where the secretary treasurer uf a eoni|uiny has called a meeting 
<*f the shareholders of the c >ni|iauy and is seeking to take advantage 
of resolution* passed at that meeting although it was irregularly held; 
the company is entitled to take advantage of such irregularity a I 
though it could not invoke it against third parties acting in good 
faith.

2. ( OKPOKATIONH AM) COMI'ANIKS ( § V (i 2K.T ) - MkKTIXUK IkHKUI I ARI.Y
CALI.KD—IlKNOl.l TIONK VOID.

Where the by-law* of a company reipiire the meeting* of share 
holder* to lie called by the president of the company at the written 
request of live members ; a meeting called by the secretary treasurer, 
without the consent and against the will of the president is illegal, 
and any resolution adopted at such meeting is null and void.

3 Corporations ami compamkm (g X A—167)—Capital stock—Fixkd
AMOUNT—St IIHKgt KNTI.Y IM RKASKII—No HUPPLKMKNTABY LETTERS
PATENT—VoTEH—EFFECT.

When the letters patent lix the capital stock at a certain amount 
and do not include any clause |iei mitt ing the shareholders to increase 
such capital and such capital has lieen increased without the issuing 
of supplementary letters patent; a nsdution voted on by the holder- 
of the additional shares, even although the majority were original 
shareholders, is illegal and void.

Appeal from thu judgment of Demers, .1,
Lamothe, (ladhois <V \ an tel, for appellant.
Pelletier <V Pelletier, for respondents.
The judgment of the Court was delivered by 
Sir Horace Arciiambkault, (1 am of opinion that the 

judgment is well founded and that it should In* confirmed.

QUE
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Statement

Archambeaalt,

At a general meeting of the shareholders of the company, 
held on March 28, 1912, a proposition was adopted granting 
to Tourangeau ami Courehêne an option to land num
ber 440 of the cadastre of La Longue-Point, for a sum of $85,000,
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$35,000 of which were payable in cash. Thai option was good 
only to May 10, following, 1912. Tourangeau and Courvh^ne 
did not take advantage of that offer; and, on November 12, 
1912, the prenaient got a notice from Nome HhareholdcrH to call 
at once a general meeting of the HhareholdcrH. The prenaient 
did not comply; but the Hoeretary-treaNurer took upon himself 
to send a notice of a meeting for November 19, for the purpone 
of taking into consideration an offer for the Dark Viger. It is 
at that meeting that was adopted the proposition granting an 
option to the appellant.

A first motion was submitted proposing to accept an offer 
of $80,000 made by Mr. J. (’. II. DiiHsault, advocate. There 
was a proposition as an amendment to accept an offer by Mr. 
J. A. O’Gleman, notary, for a sum of $85,000 At last there 
was a proposition by way of amendment to grant the option 
asked by the appellant for a sum of $86,000; and that Nub- 
amendment was adopted, after the vote had been called for upon 
it. Only, it was declared that a commission of 2\ per cent, 
would be paid the appellant. That commission represented a 
sum of $2,150, so that the selling price was in reality $83,850, 
and not $86,000.

The company had, therefore, accepted an offer less than the 
one from notary O’Gleman, which was of $85,000. The appel
lant made a deposit of $1,000 in the hands of the president, in 
the form of a cheque, with the understanding that such amount 
would be applied to the sale price, if the latter took place, and 
that it would be confiscated for the benefit of the company if 
the sale did not take place. The option granted the appellant 
was good for three months. The second day after the meeting, 
on November 21, the appellant disposed of his option to advo
cate Dussault, the same one who had made an offer of $80.000.

I must add that the defendant, J. M. Dorion, president of 
the company, heard as a witness, declared that he went to the 
meeting to protest, that he then declared the meeting to have 
been called against his will and against the will of the vice- 
president, and that it was irregular. He added that as presi
dent, he did not call for the vote on any question and that he 
has declared no proposition adopted. Witness Bazinet nisei
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says that Dot-ion has declared tin- meeting to have been called 
irregularly, without his authorization, and against his will.

So it is against the will of the president of the company that 
the meeting was called ; it was in fact called by the secretary- 
treasurer, the appellant in this case, the party who has got an 
option for a consideration inferior to notary O’Ulcman’s offer; 
and it was held in spite of the protests of the president. After 
all that, the appellant has very poor reasons for claiming that 
the company cannot be entitled to take advantage of the irre
gularities of that meeting to repudiate the resolution then 
adopted. A company is prevented from taking advantage of 
irregularities in its proceedings against third parties in good 
faith ; but surely the appellant cannot claim that he is a third 
party in good faith.

I now come to the question as to whether or not the meeting 
of November 19 was regularly called and legally held. The 
judgment a quo says on this point :—

Whereas, according to regulations, the meetings must be called by the 
president at the written requisition of five members ; whereas the presi 
dent has never been required by five members to call the meeting and 
whereas the meeting has been culled against his will : whereas the ptewi- 
dent for the minority did protest that the meeting was illegal; whereas 
some shareholders tfere absent and whereas the ( ourt has to apply that 
strict rule especially in a ease like this one where a lower offer has been 
accepted against the interests of the corporation. He it declared that 
said meeting was null and illegal as well as any resolution by it adopted.

The Court of first instance, as it is seen, applied the by-laws 
of the company in saying that the meeting was called irregu
larly.

The by-laws in question were adopted on May 5. 1911, t.e., 
before the obtaining of the Letters Patent. It is therefore a 
question if they are really in force. But the decision of such 
question is of no importance in the ease; because if the by-laws 
are to apply, the meetings must be called by the president, and 
the meeting of November 19 has been called by the secretary, 
against the will of the president; ami if the rules do not apply 
we must have recourse to the R.S.Q. which require the meet
ings to be preceded by a notice of 14 days, and here the notice 
has been only a 5 days’ notice. In either ease, therefore, the 
meeting has been called irregularly. It is proved in the ease
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lhat at least three shareholders were not present at the meet
ing: ,1. < \ Clear, B. MeNamus, and Mine. *J. B. Tliouin. There
fore, the absence of regularity in the calling of the meeting is 
fatal.

There is another objection against the validity of the de
cision adopted at the meeting of November 19, which, in my 
opinion, would be sufficient to annul such decision. The Letters 
Patent, which have constituted the company a corporation, fix 
its capital stock at $20,000, and do not include any clause per
mitting the shareholders to increase such capital. Then, the 
capital, after the obtaining of the Letters Patent, has been 
carried from .$20,000 to $20,000 without the issuing of supple
mentary Letters Patent. The shareholders who were present 
at the meeting of November 19, represented shares to the amount 
of nearly $30,000, and consequently included holders of shares 
issued without authority. That would be sufficient, in my 
opinion, to make null all resolutions not unanimously adopted 
at such meeting, even if the majority of those who voted in 
favour of those resolutions was composed of original members 
of the company.

For those reasons, I am of opinion that the judgment of the 
Court of first instance is well founded, and that it should be 
confirmed. Appeal dismissed.

ONT. CROWLEY v. BOVING A CO OF CANADA.
-----  i nlario Supreme Court. Appellate Division, Faloonbridge, C.J.K.H..
8. C. Itiddell, Lotchford. and Kellp. .1,1. March 23, 1915.

I. Motions and orders (6 1—4)—Motion iikfore An*km.ate Division—Ex
amination (IK WITNKSS I.KAXK OK COVKT XKCESBITY OF.

An appointment issued without leave of the Divisional Court to ex
amine wituesse* hy a party making a motion to a Divisional Court of 
the Appellate Division ami proposing to read at the hearing of the 
motion the depositions of the witness»**, is irregular and will he set

statement Action brouglr. by Charles Crowley to recover damages for 
injuries sustained by him while working for the defendants. The 
action was tried before Meredith, C.J.C.P., and a jury; and, 
upon the findings of the jury, the action was dismissed.

The plaintiff appealed; his appeal was heard by a Divisional 
Court of the Appellate Division on the 11th February, 1915, 
and was dismissed.
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On the ltith February, 1915, the plaintiff served notice of a 
motion to re-open the hearing of the appeal and for a new trial, 
upon the ground that he had discovered since the trial and 
since the hearing of the appeal that the testimony given by 
a certain witness at the trial did not relate to the place where 
the plaintiff was when he was injured, but to another place, 
and that the plaintiff was taken by surprise at the trial, and 
upon other grounds.

In support of this motion the plaintiff proposed to examine 
three witnesses, with the view of reading their depositions at 
the hearing of the motion, and obtained from a loeal officer an 
appointment for the examination of the three witnesses.

Upon the application of the defendants, the appointment 
was set aside by an order of the Local Master at Lindsay.

The plaintiff appealed from the order of the Loeal Master; 
the appeal came on for hearing in Chambers on the 12th Mareh, 
1915, before Boyd, C„ who adjourned it for hearing by the 
Divisional Court of the Appellate Division which should hear 
the motion to re-open the appeal and for a new trial.

IV. Lit if Haw, K.C., for appellant.
C. .1. Mom, for defendants, respondents.
Tiik Covrt held, approving Trethewey v. Trethrwey (1907), 

10 O.W.R. 893, that the appointment was improperly issued, 
no leave having been obtained from the appellate Court.

The appeal from the order of the Loeal Master was, there
fore, dismissed; and the substantive application to the Court for 
leave was refused; the main motion, to re-open the hearing and 
for a new trial, was also refused.

Costs were awarded to the defendants throughout.
--------  Appeal dismissed.

LEE v. CHAPIN.
Alberta Supreme Court. Waluh. ./. March 30, 1015.

1. Sale II 1)—10)—Sam: or avtomoium:—Ofpokti nity or inspection
—Dam ted cab Non niwci.nsvBK.

On the nail- of a chattel (ex. gr. an automobile) where there wa* 
non diaphonie by the «viler of the faet that the chattel had been dam 
aged and the damage* repaired, although the chattel could «till be 
cla**ed a» new. a* represented to be, but nothing wa* done by the 
seller to induce the buyer not to avail himself of the means of know
ledge within his reach, the buyer who accept* the chattel without 
investigation will be denied damage* in respect of such non-disclosure 
where no material damage had resulted to the chattel *o as to make it
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ALTA. unx Ii'mm vh limbic after being repaired, pui tivulurl) wlivre it wan
—— f und that suvli mui-iliecloiiurc was nut designed.
8. C. IA « <r ili HHMii ick \. Cuiiybt ure, 11 11.LA . 711, 742, applied ; Addison
------ v. Ottawa ïuj Uvb Co. lü D.L.K. 3IH. distinguished. |

„ Action for the price ot" goods sold.
mapin. \\ /> Taylur, und U. S. Moffatt, for plaintiff.

.1. U. ( lurkc, and F. S. Albright, for defendant. 
w»w».4. Wai.sii, J. : The plaintiff bought from the defendant a 

Packard motor ear for $5,1)00, paying $500 in cash and giving 
his note for $5,400. Before the maturity of the note, the defen
dant disposed of it to another man, who, after maturity brought 
action upon it. The present plaintiff defended that action until 
he was able by an examination for discovery to satisfy himself, 
as he did, that the plaintiff in it was a holder in due course 
whereupon he paid the note in full. He now sues to recover 
back all of the money thus paid with interest and the costs in
curred by him in defending the action on the note.

His claim, as disclosed by his pleadings, is that this car had 
been seriously injured in an accident and greatly damaged prior 
to the date of his purchase of it and that the defendant did not 
communicate this fact to him, but on the contrary concealed 
it from him and represented the ear to be sold to him as a new 
car. At the trial, however, a further contention was developed 
on behalf of the plaintiff that he had not bought this particular 
car at all, but had agreed to buy an unspecified and unselected 
Packard car of the following year’s make. At the close of the 
trial 1 found that the car which was the subject matter of the 
contract between the parties was the particular car to which 
the evidence was directed, that before the making of this con
tract, the car had, to the knowledge of the defendant’s em
ployees, but not to his personal knowledge, met with an accident 
which had been immediately repaired, that no harm whatever 
had resulted to the ear from this accident its subsequent re
pair having put it in its original perfect condition and no dam
age thereby Having been caused to it in its subsequent opera
tion. that the fact of this accident was never communicated to 
him by the defendant, though the defendant’s agent who negoti
ated the sale was well aware of it. that he did not discover the 
fact until some 6 months after his purchase and that he in a
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short time thereafter repudiated the contract on that ground. ALTA.
The accident was to the structural as distinguished from the s.C.
mechanical part of the car. In driving the ear for the pur-
poses of demonstration to a prospective purchaser, a stone l'

, , , , , , Chapinthrown violently from under the wheel, struck the bottom of ___
the crank case, driving out the drain plug and making a hole VVal8h J
in the metal bottom. The crank case contains the lubricating
oil which supplies the engine and this escaped through the hole
thus made. The car was stopped within 50 ft. of the place of
the accident ; it was towed from there to the defendant’s garage
and it was not used again until this hole had been properly
closed up. It was clearly established that the only possibility
of substantial damage to the car from the occurrence lay in its
operation after the escape of the lubricating oil from the crank
ease through the hole thus made in the bottom of it and that
clearly did not happen in this case. The question that 1 have
to determine is whether or not the non-disclosure of the fact of
this accident productive, as it was, of no material harm to the
car, is sufficient to entitle the plaintiff to rescind the contract.
I am satisfied that the silence which the defendant’s employees 
kept on the subject was not due to design on their part. 1 
think that they were convinced that the car had sustained abso
lutely no injury through this misadventure. The patch on the 
bottom of the crank case might be an offence to the eye of one 
examining the under part of the car, but that would be all and 
the very existence of the patch would reveal to the party making 
the examination the fact that something had happened. And 
so, either in entire forgetfulness of the fact or because of this 
conviction on their part, they kept from the defendant this in
formation which in all fairness, and apart entirely from the 
question of their legal obligation to do so, they should have con
veyed to him. The answer to this question must depend, I think,
Upon whether or not there was a legal duty or obligation on 
the defendant to disclose the fact of this accident to the plain
tiff for mere silence respecting it is not a ground for rescis
sion unless the defendant was legally bound to speak of it:
Turner v. (Srecn, | 18951 2 Ch. 205 ; Greenhalgh v. Brindley,

110011 2 t’h. 324; Seddon v. North Eastern Salt Co., [1005] 1
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ALTA. Ch. 326. Un the other hand, as Lord Blackburn put it, in
S.L*. Brownlie v. Campbell, 5 A.C. 925, at 950,

T
where tlivrv in u duty or an obligation in speak and a man in brvaeli of that 
duly nr obligation holds his tongue or does not speak or does not say the 
thing lie was bound to say, if that was done with the intention of inducing
the other party to act upon the belief that the reason why he did not 
speak was because lie hud nothing to say, 1 should be inclined myself to 
hold that that was fraud also.

The only authority to which 1 was referred on this question 
was Addison v. Ottawa Taxicab Co., Iti D.L.R. 318. The facts of 
that case are, however, so entirely different from those with 
which 1 have to deal that it is of little or no value to me.

Whatever moral obligation may have rested upon the defen
dant to make known the facts which he is now charged with 
concealing, I am under the opinion that he was under no legal 
obligation to do so and that the plaintiff's action must there
fore fail.

In Smith v. Hughes, L.R. ti Q.B. 597. at 603, Lord Cock- 
burn says:—

1 take the rule to be that where n specific article is offered for sale 
without express warranty or without circumstances from which the law 
will imply a warranty—as where for instance an article is offered for a 
specific purpose—and the buyer has full opportunity for inspecting and 
forming his own judgment, the rule, caveat emptor, applies. If he gets 
the article he contracted to buy and that article corresponds with what 
it was sold as. he gets all he is entitled to and is bound by the contract.

The only thing approaching an express warranty on this 
sale was the defendant’s statement that the car was a new one 
and that was true. If there was an implied warranty or con
dition it was only that raised by sec. 16 (1) of the Sale of Goods 
Ordinance, that this car should be reasonably fit for the pur
pose for which the plaintiff required it and this it undoubtedly 
was. See also Horsfall v. Thomas, 31 L.J. Ex. 322, though this 
ease is disapproved of by Lord Cockburn in Smith v. Hughes, 
supra. The language of Lord Chelmsford in New Brunswick, 
etc. v. Conybeare, 9 H.L.C. 711 at 742. might. T think, properly 
be applied to this case. He says:—

Where the fact is not misrepresented, but concealed and there is nothing 
done to induce the other party not. to avail himself of the mean* f 1 - <\ 
ledge within his reach, if he neglects to do so. he may have no right to 
complain because his ignorance of the fact is attributable to his own negli

Tn dismissing the action. Î do so without costs. Tn fairness
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the plaintiff should have been told of this accident. The defen
dant says that if he had known of it he would have told him. 
The plaintiff had, I fancy, no means of knowing except through 
the evidence adduced at this trial, whether or not the accident 
was one which had occasioned or was capable of occasioning 
material injury to this expensive car. The conduct of the de
fendant in disposing of the plaintiff’s note a few days before 
its maturity at the cost of a heavy discount, and for the ad
mitted purpose of getting it into the hands of an innocent 
holder quite warranted the suspicion on the part of the plain
tiff that there was something seriously wrong in connection with 
the matter. If authority were needed for withholding costs 
from a successful defendant under such circumstances, it may 
be found in such cases as Hepivorth v. Pickles, [ 1900] 1 Ch. 
108, and (Ireenhalgh v. Brindley, supra.

The defendant counterclaims for storage of this ear. As a 
matter of strict law he is entitled to judgment in his favour on 
this counterclaim. I would suggest to him that he might in all 
fairness abandon this claim. If he insists upon it, however, 
there will be judgment in his favour for $120, being 12 months’ 
storage from April 1, 1914, at $10 a month without costs.

Action dismissed.
[Oct. Iff. 11115. Appealed to Supreme Court.—Appeal dismissed. |

JAMES BAY & E R. CO v. BERNARD.
Quebec Court of King’s Bench. Appeal side. Sir Horace irehambcault, C.J., 

Trcnholme. bavergne, Cross and Carroll, ./,/.
1. Judicial balk (6 IV—351—Decree—Petition to annul—Notice—Pre

sentation—“Filed.”
Where at the end of a petition to annul n decree there is a notice 

of presentation to the judge sitting for a certain district or in his 
absence to the prothonotary for the said court and the petition is 
properly served on the attorney for the other party ; it is properly 
presented if on the day fixed it is. in the absence of the judge, pre 
sented to the prothonotary who marks it “filed.”

2. Pleading (fillD—325)—Petition—Affidavit—Sufficiency ok.
Where a petition should l*e accompanied by an affidavit it is only 

as to those allegations which are not established by the record itself 
that the affidavit can he invoked.

3. Execution (I I—41—Execution de bonis—Execution de terms—Time
of issuing—Description.

A writ of execution dr bonis must lie exhausted lief ore the issue 
of a writ dr terns unless a procès-verbal dr carence is produced and 
it is not necessary in a petition for annulment of a decret» on this 
ground to give a description of the moveables.

| Hose v. Navoic-Guay, 7 D.L.lt. 205. followed.1
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4. WHIT AND I’RlH'KKg ({ill A—10)—DhCKKE—l’ETITION TO AN ML—DELAY 
KOB SERVICE.

1 lie «lelay for mit vive uf a petition to annul a decree is the same as 
in all other proceedings which commence hy way of petition and is one 
clear day.

Appeal from a decision of the Court of Appeal.
Perron tO Taschereau, for appellant.
Armand lioilij, for respondent.
The judgment of the Court was delivered by 
Lavkrgne, J. :—The petition to annul the decree contains a 

number of grounds of irregularity in the seizure and sale of the 
immoveables of the appellant. But it is sufficient for me to deal 
with those which affect the contestation upon the exception to 
the form.

1. In answer to tin- first ground of exception, namely, that 
the petition was not presented according to law, let us see in 
what manner it was presented. At the end of the petition is the 
notice of presentation to the Judge sitting in and for the District 
of Chicoutimi, “or in his absence to the prothonotary of the said 
Court on the 26th May, 1913, at the Court house at Chicoutimi 
at ten o’clock a.m. or as soon after as counsel can be heard.” 
This petition was served on the respondent Bernard through 
Messrs. Bergeron & Pelletier, his attorneys, who had obtained 
judgment for him and who had caused a writ of execution 
against the appellant to O. Levesque, sheriff, and to T. L. Ber
geron, purchaser, who was at the same time one of the attor
neys ad litem of the respondent Bernard, and who is also the 
attorney ad litem of the respondent upon the petition to annul 
the decree. On May 26, 1913, there was no Court at Chicou
timi and the Judge was absent ; the petition was, in consequence, 
presented to the prothonotary, who contented himself with mark
ing it “filed” on the day in question. It is evident that the ap
pellant could do no more than to present it to the prothonotary, 
but as this petition had been proceeded with according to the 
delays of an ordinary instance in the terms of art. 787, C.P.Q., 
there was in this ease nothing to do on that day but file the pe
tition in question and wait until the respondents thereto should 
appear and plead to the petition within the ordinary delay. This 
first ground of exception to the form then had no foundation.

2. The respondents complained in the second place that the
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petition is not supported by an affidavit for all the allegations of 
which the facts do not appear on the record. In examining the 
procedure carefully I sec that the greater part of the facts 
relied upon by the appellant appear in the documents on the 
record ; if any of the allegations of the petition are not estab
lished by the record itself it is those only for which the respond
ents can invoke the want of an affidavit. Then the judgment in 
first instance does not take account of this second ground of 
exception to the form. I should say that the appellant to cover 
this absence of an affidavit in regard to certain of its allegations 
has applied from the beginning to be permitted to file an affi
davit in support of his petition, but this motion was rejected by 
the final judgment at the same time as the petition itself was dis
missed. The appellant also complains of the judgment dismiss
ing this motion in its inscription on appeal. At the outset of the 
proceedings this ground, which the Superior Court has not con
sidered, could easily have been made regular ; it se ems also that 
the motion asking permission to file an affidavit should have 
been granted ; that was a mode of remedying an irregularity, if 
irregularity there were, and this permission should have been 
granted under the terms of art. 175, C.P.Q. This absence of 
affidavit was no prejudice to the respondent, especially since the 
appellant at the outset offered to remedy it.

3. A third ground invoked in the exception to the form is 
that the appellant does not give the description of the moveables 
that it possesses and the place where they are, nor the true de
scription of the immoveables seized and sold of which she com
plains. In effect the appellant complains that a writ of execu
tion de bonis was not issued against it before the issue of the 
writ of execution de terris and that its moveables have never 
been legally nor regularly disposed of before they could proceed 
to the seizure of the immoveables as the law required. If the 
record is examined it will be seen that there never was in fact 
any writ of execution de bonis and that there was only a writ 
of execution de terris taken against the immoveables of the ap
pellant ; this is an irregularity in procedure of a very serious 
nature; although it will not he necessary to discuss it now I will 
say in passing that we have decided in the cause of Rose v.
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Savoie-Guay (Jo., 7 D.L.li, 205, that such a procedure was not 
admissible ; it is bad unless a procès-verbal de carence as to the 
moveables is produced, which could not be done without having 
taken out a writ of execution de bonis. In the present case 
nothing of the kind has been done and it is not a ease in which 
the matter could be overlooked contrary to the terms of the art. 
614, C.P.Q., and to the jurisprudence. In this case of Hose v. 
Savoie-Guay, supra, which 1 cite this question is discussed at 
length. It could not be permitted to furnish a description of 
the moveables of the appellant when there was no writ of execu
tion de bonis issued. As to the description of the immoveables 
seized and sold according to the claim of the appellant, it ap
pears from the description given of them by the sheriff in the 
seizure that this description is not legal. The third ground of 
exception to the form is then also without force and ought to be 
rejected.

4. The main ground of exception to the form is that the de
lays of service of the petition to annul the decree arc insufficient 
especially for the plaintiff. I should say that this is the most 
important point in the cause.

The appellant claims that this delay for service of the peti
tion should only be one day, that is to say, the delay for ser
vice generally upon every motion or petition and instances a 
great number of proceedings which are filed after a notice of 
one day. For the writ of summons the delay is 6 days, for the 
subpœna the delay is one day, and for all the other proceedings 
the delay is also one day. It, therefore, appears to be that for 
all proceedings which commence by way of petition, such as a 
petition to annul a by-law, a petition contesting an election, a 
petition for a remission of a prerogative writ or an injunction, 
a petition in review, a requête-civile, tierce opposition and 
opposition to judgment. The words of art. 787, O.P.Q.. “and is 
subject to the same rules and delays as the ordinary instance. ’r 
would seem to mean according to the appellant that when the 
petition is filed in Court it should follow the same rules and 
observe the same delays as in the ease of an ordinary instance.

I am disposed to accept this interpretation of art. 787 ex
cepting the claim of the appellant in reasoning by analogy upon
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proceedings which commence by a petition as those which I have 
cited above. At all events even if a delay of (» days is necessary 
1 believe that the procedure of the appellant, its petition to 
annul a decree could not be rejected for insufficient delay in 
service causing prejudice to the respondent.

As to the purchaser and the sheriff1 the question docs not 
arise. The delay was ti days and there is nothing in the bailiff's 
return to shew that the distance between the residence or the 
domicile of these two persons and the Court house is more than 
50 miles.

As to the principal respondent. Francois Bernard, the service 
of the petition on him might have been made within a delay of 
7 days because of his residence being more than 50 miles from 
the Court house, and because also of the fact that the petition 
was only served on him on May 20 to be filed in Court on the 
26th, but it is necessary to remark that this was a proceeding in 
the cause; that in the cause he was represented by Messrs. Pelle
tier and Bergeron, his attorneys ml litem: that it was they who 
caused to be issued the writ of execution <lr terns, and conse
quently represented him on the seizure in question ; that one of 
them as I have already said, became the purchaser at the sale, 
and the petition to annul the decree was served on them as 
attorneys of respondent, and it was also served on T. L. Berge
ron. one of the attorneys of the seizing plaintiff* who was at the 
same time the purchaser. This service appears to have been 
made on them following the delay for service of a writ of 
summons and on the same day that the petition to annul the 
decree was presented or filed that Mr. Bergeron above men
tioned appeared for the respondent Bernard, and again it is he. 
Bergeron, who represents the respondent Bernard on the pre
sent appeal. It appears. I think, on the face of the proceedings 
that the service of the petition, even upon the respondent Ber
nard. is sufficient. It also appears from the facts that 1 have 
enumerated that the respondent Bernard can have suffered no 
prejudice from irregularity in the service of the petition.

The day after the petition was filed he filed his exception to 
the form, namely. May 27. 191.1. with a notice that the excep
tion to the form would be presented to the Superior Court on

-tit- 23 II.I..B.
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.lune 11, 1913. The appellant did not request him to plead to 
the merits, hut he obtained a considerable delay in order to pre
pare such plea which fully demonstrates the absence of pre
judice. Before going farther I think I should cite also article 
34. I'.I’.Q., which declares that in the absence of a special rule 
the delay for service for every step in the procedure is at least 
one clear day.

It is necessary to remark that to avoid prescription the ap
pellant could not file his petition later than May 26. In respect 
to this the judgment of first instance enunciates a doctrine which 
is not that of the authorities nor of the jurisprudence in such 
ease. The considérant in question is as follows:

Considering that the seizing plaintiff has acquired by pre
scription a right of which we could not deprive him by amend
ing the said petition nor permitting to he filed an affidavit which 
should accompany the said petition.

In support of an opinion contrary to the doctrine thus ex
pressed in the judgment of first instance. I do not think that I 
could do hotter than to quote the observations of Chief Justice 
Doriou in the ease of Therricn v. Wiidlcg, 1 D.C.A. 301 (see the 
report of the citation).

One can see from these remarks what was the unanimous 
opinion of the Judges composing the Court in that case and 
especially what, was the opinion of the Chief Justice. The notes 
of the learned Chief Justice furnish us with the views of 
Rigeau, the jurisprudence in France reported by Denizart. and 
also the decision of the Superior Court of Quebec confirmed in 
appeal.

For these reasons 1 liclicvc that the exceptions to the form 
should be dismissed with costs in the Superior Court and the 
motion of the appellant for leave to file an affidavit in support 
of its requête civile is granted with costs of the motion in the 
Superior Court. The respondents Bernard and Bergeron are 
condemned to the costs of the present appeal.

Judgment accordingly.
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STEWART v. CANADIAN FINANCIERS.
Hrilish Columbia Cmii I «»/ I p/ual, Macilunahl, C'.«/. 1.. Irving, Marlin, 

(lalliher ami Mcl'IiUlipH, I. Auyuvt 10, 1016.
I. V IN IM >11 AM» CIKVIIASKR I 6 I K—27 I ID.Sl IN.NIllN OK HA IK—Al.KM’s MI8- 

BKCBKSK.NT.VI lO.XS Al.KM' .V I I NU FOR IIOIII I'AKIIKS EhKKIT.

Misn'|ir«‘sviitntions u« to t In* < liMiuvtvr <»!' IiiihI muilv hy tin* agi lit 
of tliv xemlnr who also avtvil as agent for tin* purehanvr for tin* pur 
post* of » ni» dividing ami rrsvliiug it, <loi*s not ini|»iit«> to I In* pur 
• Inisvr knowledge of tin* trim < liaravtvr of tin* la ml us alleeting his 
light of rvsvissioii of tin* agreement of sal**.

Aim kal by defendant in action for rescission of agreement 
for sale of land.

Darrell, for appellant.
K. A. Linns, for respondent.
Macdonald, CM.A.: I would dismiss this apptMtl.
Irvinu, J.A. : I would dismiss this appeal.
Martin, J.A. : T Itère is only one point, not dealt with hy 

the learned Judge below, upon which, in my opinion, an argu
ment can In- founded against the judgment. It is that though 
the plaintiff has proved that lie did not have actual notice of 
the misrepresentation till very shortly before the action yet he 
must he held to have had constructive notice thereof because he 
appointed as his agent for the sale of the property the same 
agent (Crawford) of the defendant company who had made the 
misrepresentations to him upon which he bought. The appoint
ment. of the agent by the plaintiff was made while the purchase 
was being negotiated, to take effect immediately upon its con
clusion. after which he, Crawford, was to have full charge of 
the new acquired property with the object of subdividing and 
re-selling it.

The peculiar feature about the case is that the notice that is 
thus sought to Ik* constructively fastened upon the principal is 
not that which was acquired by the agent in the course of his 
duty after lie became agent, but something he knew before that 
time in the eoursc of his duty to another principal. In other 
words, tin suggestion is that his prior knowledge should be car 
ried over from the former to the present principal. Now. the 
very matter of which notice is sought to be constructively 
brought home to the new principal is that which was falsely re
presented to him. as the purchaser, by Crawford when lie was

<

B. C.
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si a lenient

Mm dnneld.

Irving, J.A.
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B. C. agent for the vendor only. No case was cited to us which sup-
v. A. ports the contention that constructive notice should be imputed

Stkwahi 1,1 Hll<‘^ ol* Hiniilar circumstances. On the contrary, the most 
>•. analogous authorities point to the unreasonableness of the ex- 

Kixaxcikrn. pectation that the new agent should reveal his old duplicity to 
his new employer. Sec Williams on Vendor & Purchaser (2ndMartin, .I.A.
ed.)> 248-9, 251-2; and Wald y v. dray, L.R. 20 Eq. 238; AY 
Hampshin Laud ('o., |189(i| 2 <‘h. 743. affirmed in lie David 
Payne tV Co., 119041 2 t'h. 008; lie Femvicl; Stobart <(• Co., Lid., 
119021 I Ch. 507; and Tin Hint am Wood, | 1907] P. 1, from 
which I extract and apply to the case at bar the following re
marks of Lord Justice Cozens-Hardy, p. 13:

I think that really would In* carrying the doctrine of implied notice to 
an extent which would he unite allocking and must interfere with honest 
and legitimate buainea* dealings.

And Lord Justice Farwell says, p. 14:—
The Courts have of late years been unwilling to apply the principle of 

constructive notice so as to tlx companies or persons with knowledge of 
facts of which they had no knowledge whatever. It is extravagant to 
assume that this man \Yothers|>oon would have said anything whatever 
to the company about this unpaid hill of costs though I do not think it is 
necessary to impute any dishonest design to him at all.

In Wells v. Smith, 11914] 3 K.B. 722. Mr. Justice Sutton 
said. p. 725 :—

I should be ven slow to allow the effects of actual fraud to be nulli
fied by constructive notice.

But. furthermore, even if it should be held that as regards 
others the principal would become affected with notice in such 
circumstances, e.y., in the case of a subsequent sale by himself 
to a third party—yet it would not extend to this case where 
what is attempted to be done is that the deceived person when he 
applies for relief from the vendor who deceived him should he 
debar ml because he must be assumed to have had notice of the 
deceit immediately upon his appointing as his agent the agent 
who had deceived him. It would, however, be unconscionable 
to permit the deceiving vendor to take the position that the mis
representations made by his agent which induced the sale were 
not in fact true. So far as he is concerned he is. in my opinion, 
estopped from saying that his own representation made through 
the same channel as that by which notice is sought to he in-
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fcrrnl, was not true, though, of course», it would h<- open to him 
to shew that actual notice had been given through the same 
channel. As Mr. Justice Sutton said in Wills v. Smith, supra, 
I». 726:—

I think a mull who tell* u lie to u not her ni limit protect himself by 
saying, “Your agent should have warned you of my lie.”

Now, the defendant company by its agent Crawford “told 
a lie” to the plaintiff.

The appeal should be dismissed.
<iau.11 ier, J.A. :—The sale herein was for two blocks of land 

aggregating approximately eleven acres, for a lump sum. The 
evidence is that had block 43 been as level as block 37 there 
would have been no complaint as to misrepresentation.

The plaintiff Stewart seems to have given his evidence hon
estly and to have relied absolutely on the representations of 
Crawford the admitted agent of the defendants for sale, but the 
agent of Stewart for subdivision and re-sale.

1 must say. however, that I have little sympathy for de
position taken by Stewart after a lapse of about two years in 
which he made no further enquiry as to the nature of this pro
perty. and it may be that had defendants pleadings raised the 
question of whether Stewart had not so dealt with block 37 
during the interval (or had that been the course adopted at the 
trial) as to preclude him from making restitutio in integrum 
a different result might have followed, but on the pleadings and 
the evidence adduced that question is not open to us. and as the 
case was presented I think the judgment below is right.

The appeal should be dismissed.
MePmiililiw, J.A. : In my opinion the judgment of the 

learned trial Judge. Macdonald, J . should not be disturbed. T 
was at first considerably impressed with the view that our deci
sion in Stewart v. Cunningham. 22 D.L.H. 84.Y would govern 
in the determination of this appeal, but upon full consideration 
of the facts that decision cannot be said to be decisive upon 
the particular facts of the present ease. Stewart v. Cunningham, 
supra, was a case where the character of the land could not but 
be held to have come to the notice of the defendants in the action 

the purchasers of the land : in the present case, however, such

B. C.

('.A. 

Ktkwaki 

( 'A V AIMA X
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Martin, J.A.

Oalltlur. J.A,

M I'liillipa, J.A.
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was not thv ease, although it is true there has been very console li
able delay. The attempt was made upon the argument to shew 
that there was such constructive notice of the character of the 
land that the plaintiff should be disentitled at this late date from 
relying upon the misrepresentation that the land was level land: 
with this contention I cannot agree, and I entirely associate 
myself with what my brother Martin has said upon this point. 
The defendants must be held to be answerable for the misrepre
sentation of their agent which is clearly proved (Llopd v. (trace 
Smith iV Co., [1912] A.(\ 71(1; Milburn v. Wilson, 31 Can. 
S.C.K. 4SI), and the plaintiff would appear to have fully estab
lished the right to have rescission of the agreement of sale 
(United Shoe Mfq. Co. \. Brunet, [1909| A.C. 330. Lord Atkin
son. at p. 338). Appeal dismissed.

SASK.

s. c.
REX v. WEISS.

Naskotcheiran Supreme Court, Haul to in, C.J. January 2H, 101.y
1. Indictment, information and complaint (§ I—4)—Requisites—Leave

TO PREFER FORMAL CHARGE.
Leave to a private prosecutor to prefer a charge in Saskatchewan 

upon which, in lieu of an indictment, the accused would in that province 
he triable should he refused if the Attorney-General has instructed his 
agent not to prefer a charge although there has been a committal for 
trial for the offence, unless such a strong primd facie case is disclosed 
on the depositions as to suggest an attempt to stifle a proper prosecution.

2. Indictment, information and complaint ($ I—4)—Discretion of
Attorney-General in Alberta and Saskatchewan.

In exercising the discretion given to the provincial Attorney-General 
in Saskatchewan and Alberta, under Cr. Code 873A, us to whether a 
formal charge shall he preferred on the depositions on which there has 
been a committal for trial, the Attorney-General has practically to 
perform what would he Grand Jury functions in provinces where there 
is a Grand Jury system.

| Be Criminal Code, IG Can. Cr. Cas. 549, 43 Can. S.C.R. 434, referred 
to.)

3. Stay of proceedings (§ I—6)—Criminal prosecution—Cr. Code,
sec. 9G2.

In provinces where there is no Grand Jury system and therefore no 
indictment the ease is not in the provincial Supreme Court for trial 
until a formal charge in lieu of an indictment has been preferred, and a 
stay of proceedings by the Attorney-General cannot be entered under 
Cr. Code, sec. 902, in the event of no formal charge having been laid.

|Note that for purposes of see. 902 the term “indictment” includes a 
formal charge under Code sec. S73A by the interpretation clause, 
Code see. 2 (10), as amended 1907.)

Motion by private* prosecutor for leave to prefer a charge of
theft.

7’. ./. Blain, for applicant, the private prosecutor.
No one contra.

Statement
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H AVLTAlx, C.J.:—Tin* accused, ('. M. Weiss, was committed ___‘
for trial at the present sittings of the ( ourt by C. A. Berry, esquire, 8. C. 
a justice of the peace, after preliminary inquiry into a charge of "Rt^ 
theft. At the opening of the Court, Mr. Sampson, agent for the r.
Attorney-General, informed me that he was directed by the “"f
Attorney-General not to prefer a charge and to cause a stay of ,1*ul“"1-<u- 
proceedings to Is' entered. Mr. Hlain, on I «half of the private 
prosecutor, now asks me to allow him to prefer a charge under the 
provisions of see. 873A of the Criminal Code. There can Is1 no 
doubt that under that section I have the power to consent to a 
charge living preferred "by any person." The only question for 
me to consider is whether I should exercise that power in the 
present case.

Section 902 of the Criminal Code enqsiwers the Attorney- 
General to direct a stay of proceedings "at any time after an in
dictment has liecn found against any person for any offence and 
before judgment is given thereon."

In this province we have no grand jury, so that an indictment 
cannot lie found against any person. Strictly speaking, therefore, 
this ease has not reached the |siint at which a stay of proceedings 
can lie entered.

Under the law as it now stands, the trial of a person charged 
with a criminal offence is commenced without the intervention of 
a grand jury, or even, it would appear, without a preliminary 
inquiry by a magistrate, by a formal charge in writing preferred

1. By the Attorney-General; or
2. By an agent of the Attorney-General; or
3. By any person with the written consent of the Judge of the 

Court ; or
4. By any |ierson with the written consent of the Attorney- 

<tcncrul ; or
5. By order of the Court.
Ill this province the practice with regard to criminal charges 

is as follows; When any person is committed for trial, the justice 
of the peace before whom the preliminary inquiry is held transmits 
the original depositions to the clerk ol the District Court of the 
district ill which the offence is alleged to have lieen committed.
The local agent of the Attorney-General for the district then 
transmits a copy thereof to the department of the Attorney- 
General. Upon receipt of a copy of the dc|msitioiis as aforesaid,
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the Attorney-General either authorizes the local agent to prefer 
a charge, under the provisions of suh-see. 2 of see. 873A of the 
(>iminal ( 'ode,or instructs him not to prefer a charge in the* matter.

In exercising this discretion the Attorney-tlenoral is practically 
|M*rforming the functions of the grand jury: see In re Criminal 
Code, hi Can. (>. Cas. 540, 43 S.C.R. 434. In the present case 
this practice has lieen followed, and Mr. Sampson, the agent of 
the Attorney-(leneral, has been instructed not to prefer a charge 
and to (‘liter a stay of proceedings. As I have already pointed 
out, a stay of proceedings does not appear to he the appropriate 
action, as there has been no indictment found, and the ease is not 
in Court. If an indictment had been found by a grand jury the 
Attorney-(ieneral would have had the right to direct a stay of 
proceedings, or in earlier times, to enter a nulle prosequi.

“The Attorney-General alone has the power to enter a nolle 
prosequi, and that power is not subject to any control. Ilis 
decisions when exercising such functions were not subject to review 
by the Court of Queen’s Bench, and are not now subject to review 
by the Queen's Bench Division or the Court of Appeal”: II. v. 
Comptroller of Patents, (18001 1 Q.B. 000, 014.

It must he admitted that there is not a complete analogy 
between a stay of proceedings or nolle prosequi and what has been 
done in this case. The practical result in this case is that the 
Attorney-General, on consideration of the whole matter, has 
instructed his agent not to lay a charge. As 1 have already pointed 
out, there is nothing in the Criminal Code to prevent me from 
consenting to a charge being preferred by any person. But I 
think that very strong reasons should he shewn to justify me in 
taking such a step, in face of the deliberate action of the Crown 
authorities. If the evidence taken on the preliminary inquiry 
disclosed such a strong prima facie case against the accused as to 
suggest an abuse of his judicial discretion by the Attorney- 
General, or an attempt to stifle a proper prosecution, I should 
have no hesitation about consenting to a charge being preferred. 
But (and it should be almost unnecessary to say so) I can find 
nothing of that sort in this case. On the contrary, after reading 
very carefully the large mass of evidence taken on the preliminary 
inquiry, I am convinced that the Attorney-General exercised a 
sound discretion in directing that a charge should not be laid.

1 must, therefore, refuse the application.
Application refused.
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JADIS v. PORTE.
Alhrrta Supreme Court, Harm/, C.JScott, Stuart, and Beck, JJ.

May 15, 1915.
1. Evidence (§ VI H -560)—Parol evidenc e Admissibility—Fravd or

MISTAKE.
Where* fraud, mistake or ac cident is set up. the rule that pared evidence 

to modify a written instrument is not admissible is inapplicable to the 
extent of the facts and circumstances relating to the instrument or 
portion thereof put in issue by the allegation of fraud, mistake or acci
dent.
Appeal from a judgment of Ives, .!.
I). II. MacKinnon, for plaintiff, respondent.
A. M. Sinclair, for defendant, appellant.
The judgment of the Court was delivered by 
Beck, .1.: This is an appeal from the decision of Ives, .)., at 

the trial without a jury, by which he gave judgment against the 
defendant for SI.17S.2S on a covenant contained in an instrument 
dated June 24. 1913, whereby the defendant, who had sold 
certain land to one Connell under an agreement, assigned his 
interest in the unpaid purchase money to the plaintiff. The 
covenant was in the following words:

And the said assignor (Porte) doth further covenant. promise and 
agree, to and with the said assignee (Jadis), that in case of default by the 
purchaser (Connell) in payment of any sum or sums of money which shall 
become due or owing under the said articles of agreement I Porte, vendor, 
to Connell, purchaser), he (Porte) will forthwith, on demand, well and 
truly pay or cause to he paid to the said assignee (Jadis) any sum or sums 
in default.

The substantial defence set up by the defendant in his state
ment of defence, and which he sought to establish at the trial, 
was that this covenant ap|»carcd in the instrument of June 24 
by mistake, it not l>eing the intention of either party that the 
defendant should |>ersonally guarantee payment. Evidence 
upon the question of mistake was extracted from the plaintiff 
on his own cross-examination.

The plaintiff admitted that the agreement 1st ween him and 
the defendant was “really a trade”; that the plaintiff agreed 
to sell his house to the defendant for $5,000, which was subject 
to a mortgage for $2,200; that the was to assume this
mortgage and assign to the plaintiff the moneys owing by Connell 
under the agreement of sale ( Porte to ( onnell) and pay the balance 
n cash ; that this agreement was embodied in the following niemor- 
ulum drawn by the defendant, who was a law student :

Edmonton, Alta., June 23rd, 1013.
Received from George Reginald Porte the sum of $5. being deposit on 

120, block 38, Norwood Plan, in the city of Edmonton, in the Province of

ALTA

S.<\

Statement

9578
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Alberta. Price, $5,000; cash, $(H)9; agreement of sale. $2,0111, and the 
balance by the purchaser, Cleorge Rvgimiid Porte, assuming and paying 
a certain mortgage now registered against the property for'the sum of 
•MM 8§d w li Jsdie

The agreement of sale, Porte to Connell, was for .a quarter 
section of land, the original price of which was $4,000, and, as 
already appears, this amount had been reduced to $2,091. Re
ferring to the making of the agreement, the plaintiff said in cross- 
examination:

Q.—You agreed that evening (23rd June) upon the bargain between 
you, did you? A. -Yes, the bargain was made that evening.

Q.—And Mr. Porte wrote down what the bargain was. didn’t he? 
he gave you $5 as a deposit? A.—Yes.

(j. And he made out this receipt—that is your signature?
Q.- -You got the deposit of $5. and Mr. Porte wrote out this receipt 

setting forth the terms of the bargain, and you signed it? A.—Yes, I 
signed that.

Q. —And that was all that took place on the 23rd, wasn’t it, that night 
I mean to say, after you had some talk about it and then you decided? 
A Yes

Then it was arranged that the formal documents should be 
drawn by the defendant and that the plaintiff should call late the 
next afternoon, when they would be executed. He called and 
they had not been completed. Then his evidence continues:—

Q.—Mr. Porte dictated the various documents, the transfer by you, 
and you signed it; and then he dictated a document, an assignment of the 
agreement for sale (meaning the assignment of the moneys owing under the 
agreement Porte to Connell); so all that was done that night was the making 
out of the papers to carry out the agreement you made on the 23rd? A.— 
ï. -

IJ.—There were not further negotiations that night, nothing beyond 
making out the papers, were there? A. No, there was no discussion that 
night.

The assignment (in which the covenant in question is con
tained) from the defendant to the plaintiff of the moneys owing 
to the defendant under the Connell agreement is a printed form, 
and the covenant in question is in print.

The only evidence given on behalf of the plaintiff was his own 
and some portions of the examination for discovery of the de
fendant which have no relation to the question now under con
sideration.

At the conclusion of the plaintiff’s case, Mr. Sinclair, counsel 
for the defendant, moved for a dismissal of the action on the 
ground that the evidence shewed that the receipt of June 23 con 
tained all the terms of the real agreement, and that inasmuch i
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the formal assignment <lrawn for the purpose* of effectuating that ALTA 
agreement contained a personal guarantee of payment not sug- 8. v. 
gested in th<- negotiations or the receipt, a mistake in the formal 
assignment was established. Mr. Sinclair, in argument, said: r.

An assignment is a conveyance of the interest of the assignor to the Pohtk. 
assignee, really putting the assignee in the shoes of the assignor Beo7"j

The Court: And it usually comprehends a guarantee that there is a 
debt.

Mr. Sinclair: Precisely. It guarantees that there is a debt there is 
a warranty of iebitum sub eitsc, hut not, unless it is specifically agreed, a 
guarantee that it will he paid.

This motion was refused, and the defendant was called as a 
witness on his own Itehalf. After the defendant had given some 
evidence the case proceeded as follows:—

Mr. McKIwaine: 'Veil your own story, what were the negotiations? 
A. When Mr. Jadis came into tIn* office lie wanted to know what this 
agreement was that I owned, and I shewed it to him and told him what it 
was on. We arranged terms first, the terms of the «leal as set out in the 
agreement, I think $fiO!t cash, am! tin* assignment of an agreement, $2.000, 
which ha«l $01 accrued intenist «in; I was t«i give him that for his equity 
in the Imuse ami assume $2.200on the house. Before then* was any agré
ment signed up Mr. Judis said to me, “I don't know this man Connell, are 
you sure he will make the payments" His answer was interrupted.)

Mr. Mackinnon: Mr. Porte’s agreement is here ami it speaks for itself.
Mr. Sinclair: Our defence is this, that tin- appearance of that clause 

in the agreement is a mistake, ami we further state that the agreement was 
really made o i the 23rd of June. If I can prove, as I hope to do, that this 
matter was «liscussed between tin* parties and there was a specific refusal 
to insert such a clause, ami after that n-fusal had l>een made ami uc«|uiesccd 
in this document of tin* 24th without any further «liseussion or any revival 
of the question «if guarant«‘e was executed, ami I ran shew how tin- clause 
appeaml there ami can account for its being there, then I submit I would 
be entitled to have it struck out. I am not attempting to vary a written 
document at all.

Mr. Mackinmm: Decidedly.
The Court: No, you are trying t«i make a new one.
Mr. Sinclair: I am trying to bring it in tin* condition it shouhl lx- in 

had it not been for the mistake.
'fhe Court: What was the mistaki*?
Mr. Sinclair: Tin* mistake was, they came in at half-past five at night, 

ami the stcmigraphcrs were leaving—evervbmly was in a hurry, ami the 
defcmlant told tin- girl to g«*t a form of assignment of agreement for sale of 
the vendor's interest, ami he dictateil to tin* girl the typewritten parts 
which were put in ami signed, ami In- wasn't aware of such a clause being in

The Court (after further argument): I will not a«lmit tin- evidence to 
< that ugrccnmnt.

Mr. Sinclair: ll«iw far will your l.onlship allow me to g«i? •
The Court: I will not allow you to go to any extent in giving evi<len«*e 

that will change th«‘ agreement of tin1 24th of June, the assignment. unless

4
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you cun shew me something ambiguous about it. something that needs 
explanation.

Mr. Sinclair: I suppose that means that your Lordship will not allow 
me to give evidence as to what took place at the preparation of that agree-

The Court: No, 1 think I will not; I think you have given all the evi
dence you can of that document.

The defendant having entered upon his defence, it is now 
immaterial to consider whether the learned trial Judge’s view at 
the conclusion of the plaint ill’s ease was right or wrong; hut I 
have no doubt at all that he was wrong in refusing to permit the 
defendant to go fully into the evidence of the negotiations preced
ing the execution of the assignment ; mistake having been set up. 
It is elementary that where fraud, mistake or is set up
the rule that parol evidence to modify a written instrument is not 
admissible is inapplicable to the extent of the facts and circum
stances relating to the instrument or portion thereof put in issue 
by the allegation of fraud, mistake or accident.

The defendant here clearly had the right to have all the 
evidence heard that he could adduce relating to the negotiations 
and to the preparation and execution of the documents, to place 
the Court in a position to decide the issue of mistake. As he was 
refused this right he is clearly entitled to a new trial.

In Colonial Investment Co. v. Borland, 5 A.L.K. 71, (appeal 
dismissed, (i D.L.R. 211), 1 collected a number of cases relating 
to instruments which failed to express the true intention of the 
parties. Among others, I referred to Ball v. Storie, 1 Sim. <V S. 
210, ">7 E.R. K4. 1 quote from it, as it not only states the rules of
evidence applicable in such eases as this, but also decides, what it 
seems to me ought to require no authority, that the party seeking 
relief from a mistake in a document will not be refused relief 
merely Iweause he himself actually drew the clause to which In
takes exception, even if the party be a legal practitioner. Leach. 
V.C., said:-

If, however, this nisi- requires the decision of the Court upon the point, 
whether » Court of Equity will refuse to reform an instrument which has 
mistaken the intention of the parties, because it happened to be drawn by 
the party seeking that reformation, I am prepared to give my opinion upon 
that point. The rule at law, that evidence is not admissible to contradict 
or explain a written instrument, tated mmpliriter, is received in equity 
'as well as at law. A Court of E juity does, nevertheless, assume a juris
diction to reform instruments which, either by the fraud or mistake of the 
drawer, admit of a construction inconsistent with the true agreement of the

81
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parties. And, of necessity, in the exercise of this jurisdiction, a Court of ALTA. 
Equity receives evidence of the true agreement in contradiction of the ^ ”, 
written instrument. If the true agreement and the consequent mistake in _!_!
the written instrument be established by the evidence, can a Court of Equity Jams
refuse relief because it appears that the party seeking relief himself drew t\
the instrument, unless it be a principle in a Court of Equity not to relieve a I’obtk.
party against his own mistakes? There is no such principle in a Court of 
Equity. Common mistake is the ordinary head of jurisdiction; and every 
party who comes to be relieved against an agreement which he has signed, 
by whomsoever drawn, comes to be relieved against his own mistake. In 
Hi8hop v. Church, 2 Yes. 100, the bond was drawn by the obligee, in whose 
favour it was established to be several as well as joint. If, therefore, this 
instrument had liven wholly drawn bv the plaintiff, 1 should still have been 
of opinion that tin* injunction must be continued.

Again, in Edmonton Securities Co. v. LcPagc, 14 D.L.R. G6, 
in our own Court, in which Stuart, J., gave the judgment of the 
Court, he said, p. 09:-

!n such a case I think the rule is clear that the party is entitled to 
shew all the circumstances connected with the making and signing of the 
agreement, and then it becomes a question in each case, considering all the 
circumstances, whether he should be held to be bound by the document 
he has signed. One of the circumstances would be the fact that he had not 
really made the agreement contained in the clause, which he claims to have 
been inserted by mistake, assuming that fact to be established. Even if lie 
should establish that fact, it would not necessarily follow that in every 
case he should be relieved from the consequence of his having signed the 
agreement. But this does not prevent him, where he pleads his mistake, 
from giving oral evidence of the circumstances, including in these the verbal 
negotiations which resulted in an agreement between the parties. A par
ticular circumstance in this case is tha! the document was obviously drawn 
up by the plaintiffs, which makes the case stronger even than Hall v. Slone,
1 Sim. & S. 210, 57 E.H. 84. See also Kerr on Fraud and Mistake, p. 400.

A further point was raised by the defendant, namely, that 
the plaintilT was not entitled to succeed inasmuch as he had failed 
to prove that a demand had been made upon him prior to action, 
his obligation under the covenant arising in any case by the express 
words of the covenant only after demand. I find no evidence of 
demand. On the other hand, 1 doubt if the defendant has suffi
ciently raised this question by his statement of the defence, but, 
in view of the other ground with which 1 have dealt it is not 
necessary to consider what should properly have been done by 
this Court if this latter point were the only one involved.

The case is clearly one in which the judgment for the plaintiff 
should 1m* set aside. Taking the whole evidence ns far as it was 
allowed to go -I have extracted only portions of it—1 think 
sufficient appears, if no further evidence were available, to entitle
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ALTA. the defendant to judgment ; but, as further evidence is available,
8. C. and perhaps some on the plaintiff's behalf, I think justice will be

reached more certainly by directing a new trial if the plaintiff 
wishes it.

I would, therefore, direct a new trial, subject to the condition
that the plaintiff set the case down for retrial by the 1st June next; 
that if he does so the costs of the former trial should abide the 
result of the retrial; that if the case is not so set down for retrial 
judgment be entered for the defendant dismissing the action with 
costs. 1 would give the costs of this appeal to the defendant in 
any event. Neu' trial ordered.

ONT. BUFF PRESSED BRICK CO. v. FORD.

8. C.
tnlario Supreme Court. Appellate Division. Falconhridge, C.J.K.H.. Itiddell.

Latch font, ami Kelly. ,1.1. March 11. 1015.
1. ( OBPORA110X8 AND COM CAM KM ( § IV H —101)—PROMOTERS AND INCOR

PORATORS—Liability of—i omcany's liability for acts of.
The prospectus is the basis of the subscription for company shares 

and the company is-aiing shares upon a subscription contract based 
upon a prospectus thereby adopts the prospectus although it was 
issued before the incorporation of the company ; but where a person 
becomes one of the original incorporators there is no ratification by 
the company of any misrepresentation made by a promoter whereby 
a person was induced to become one of the incorporators and to join 
in the petition for the company’s charter; each petitioner by signing 
the memorandum of incorporation becomes bound not only as between 
himself and the company but as between himself and the other per
sons who may become members.

1 Rc Metal Constituents Ltd., [ 1002] 1 Ch. 707, followed.]

Statement Appeal by the plaintiff company from the judgment of 
Mvlock, (\J.Kx.

Riddell, J.

«S'. II. Slater, for appellant company.
E. E. Gallagher, for defendant, respondent.
Riddell, J. :—One Brinkcr, engaged in promoting a 

brick company, is said by the defendant to have committed 
a fraud upon him by concealing his interest in the matter, and 
thereby to have induced the defendant to take a share in the pro
posed enterprise. The defendant with others signed a petition to 
the Lieutenant-Governor asking for a charter, the defendant 
being a subscriber for ten shares; the charter was granted in 
January. 1914, and names the defendant as one of the corpora
tors.

Calls were properly made upon the stock : the defendant 
refused to pay; and this action was brought. He defended on
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the ground that he had been induced to subscribe by the fraud 
of the promoter: and the case came down for trial before the 
Chief Justice of the Exchequer at Hamilton, without a jury.

The learned Chief Justice found the facts in favour of the 
defendant, and dismissed the action. The plaintiff company now 
appeals.

There is no doubt that if shares are subscribed for on the 
faith of a prospectus, shares issued on such a subscription, if it 
is fraudulent and the fraud induces the subscription, are not to 
be forced upon the subscriber, “for the prospectus is the basis 
of the contract for shares,” and the company by issuing stock 
thereon ratifies and adopts the prospectus: Pulaford v. Richards 
(1853), 17 Beav. 87; Jennings v. Houghton (1853), 17 Beav. 
234 ; and it makes no difference if the prospectus be issued before 
incorporation: Karberg’s Cose, |1892] 3 Ch. 1. See also Hender
son v. Lacon (1867), L.R. 5 Eq. 249; Ross v. Estates Investment 
Co. (1868), L.R. 3 ('h. 682; Lynde v. Anglu-Italian Hemp 
Spinning Co., [1896] 1 Ch. 178; Roussell v. Burnham, [1909] 1 
Ch. 127 ; In re Pacaya Rubber Co., [1914] 1 Ch. 542.

But where a person petitions for a charter and becomes an 
original shareholder named as such in the charter, the same 
rule does not apply. Any misrepresentation made is the act of 
a promoter, not the company; the company, not being in exist
ence, cannot make any misrepresentation, and there is no ratifica
tion (if there could under the circumstances here be ratification) 
by the company: In re Northumberland Avenue Hotel Co. 
(1886), 33 Ch. D. 16; In re Rotherham Alum and Chemical Co. 
(1883), 25 Ch. I). 103; Clinton’s Claim, [1908] 2 Ch. 515.

The matter came up squarely in In re Metal Constituents 
Limited, [1902] 1 Ch. 707, where the decision is rested both on 
the ground I have stated and on the ground that, by signing 
the memorandum, the applicant became bound, not only as be
tween himself and the company, but as between himself and the 
other persons who should become members.

The distinction between the cases of a shareholder who is 
allotted stock by the company and one who is a petitioner and a 
charter member was not present to the mind of the learned 
Chief Justice, but it is thoroughly established and is unassailable 
on principle or authority.

ONT
H. ('.
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Rim K * <>

Riddell. J.
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In this view, it is unnecessary to consider whether the alleged 
misrepresentations were in fact made, or, if made, whether they 
were such as would give the defendant the right to repudiate.

1 am of opinion that the appeal should be allowed with costs 
and judgment entered for the plaintiff company for the amount 
sued for with costs.

Falcondridge, l'.J.h V, am' Latcuford and Kelly, JJ.. 
agreed in the result. Appeal allowed.

RICHAkvSON v. PARADIS.
Quebec Court of Kim/s Hindi ( A Pinal Side), Trcnholme, Lavcrgne, Crons.

Carroll, ami Archibald, ,/./.
1. Waters die—87) Navk.ahi.e hivers— Hii’abian owners — Mim

OWNER—LVMIIEHMEX—KlUHTS AND I.IAB1LIT1EH.
The rights of lumbermen are concurrent with those of riparian 

owners to the use of the waters of navigable and Routable streams, 
for the purpose of carrying on their business, ami where a dam has 
been constructed and used by a millowner for a number of yea is. and 
no one has ever complained of it as un obstacle to the floating of 
logs; the luinliermun who lias built other dams and increased the 
volume of water and the force of the current so as to enable him 
to carry on more extensive operations and float down larger logs, 
will be liable to the millowner for damages caused by these new opera

Appeal from a judgment of the Superior Court.
Fuel <V Tessier, for appellant.
Perron d' Taschereau, for res pondent.
The judgment of the Court was delivered by 
Laverone, .1.: -This was an appeal from a judgment ren

dered by the Superior Court on October 3, 1913, in favour of 
the respondent, condemning the appellant to pay him the sum 
of $300. The action arose from damages caused by the appel
lant to the respondent by the floating of logs of the 
in the river Des Capucins.

The appellant is owner of large timber limits at this place. 
For a dozen years it has been content to do business with small 
sized lumber, but for two or three years past it has commenced 
to cut large timber in small quantities, and in 1912, it con
siderably increased its operations. In floating its logs down the 
river it was necessary that they should pass near the property 
of the respondent who owned upon the river a dam, a flour mill 
and several other appurtenances. In 1912, when the appellant 
had floated down 40.000 logs of large size, that is of 12. 14. and

120
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M> ft., it commenced a business which it had never before car
ried on upon so large a scale.

The dam of the respondent lias been constructed upon the 
river for 38 years and no one has ever complained of u as an 
obstacle to the floating of logs. The respondent himself, by 
reason of the floating of the logs, had suffered only slight dam
age for which he had never made a claim.

Before 1912, the appellant itself had built a slide at the 
dam of the respondent to facilitate the descent of the logs and 
also some small wharves to protect the respondent’s property.

It appears to me that if the had any complaint
to make of the respondent’s dam, the time to do so was before 
lie had changed the nature of his business and entered upon an 
industry . different from that previously carried on. But 
without in any way putting the re* en demeure, with
out complaining of his dam. the appellant prepared to carry 
on a business in large timber. As 1 have already said lie had 
made a slide and small wharves and had apparently assumed 
the obligation of protecting the respondent against the damages 
that he might cause him by sending down his timber.

The to increase his business had also before the
year 1912 built two dams above the respondent's dam. the one 
some miles and the other even farther the mill. In the
spring of 1912. during the driving season, the opened
and closed these dams alternatively, causing the volume of 
water to rise by several feet in the river and increasing its pres
sure in a degree until then unusual and which would have been 
impossible without the use of these dams. The appellant always 
with the object of facilitating its operations had also excavated 
the bed of the river near the place where the respondent had 
his constructions. As a result of these works the force of the 
water in the river has been considerably increased during the 
driving of the logs. As a consequence of this increase and of 
the force of the current the logs in their descent have caused 
considerable damage to the property of the respondent in 1912, 
damages unusual up to then. The respondent attributes this 
damage to the dams built in the river above his mill of which 
the appellant makes use during the drive.

■10—23 I1.I..R,
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Thv respondent has viaimed damages to the amount of $1,500, 
the appellant has vonfessed judgment for $50. This eonfession 
of judgment was not accepted. The appellant under reserve 
of his confession of judgment pleaded to the action denying 
the facts alleged in the declaration. It admitted that it had 
driven the logs down the river and that it had a dam situated 
some 0 miles above the respondent's mill and alleged that the 
drive had been made with prudence and with necessary precau
tions; that the waters of the river were very much higher in 
the spring of 1912 than usual from causes for which he could 
not be held responsible ; and finally that if the respondent has 
suffered any damage it was due to the defective construction of 
his dam and of his own want of care.

The respondent has proved that he is the owner of land irre
gular in form, 2 arpents in length along the river, to part of an
other piece of land of 10 arpents in the vicinity, but of which 
there is no question in this case. It is true that the dam of the 
respondent does not traverse the river in a direct line ; that the 
length of this dam is (50 ft., while it would only lie 55 ft. if it 
traversed the river perpendicularly to its banks.

As I have said above, the appellant has never complained of 
this defect and the dam has existed in the conditions that I have 
mentioned for 38 years as well as for some years before the re
spondent became owner. The respondent has operated a flour 
mill and dwelt there with his family and this is his only occu
pation. This mill is sufficiently patronized in the four or five 
surrounding parishes; it gives the respondent a revenue of about 
$2,500. The damages are admitted to have been caused by the 
driving of the appellant's logs and the latter has confessed 
judgment for the sum of $50 as I have said.

It is necessary then to estimate the amount of the damages 
thus caused and the responsibility of the appellant therefor. It 
is necessary also to determine if the construction of the respon
dent’s dam was in whole or in part the cause of these damages.

The law upon this question has been several times well inter
preted by the Courts. It is perfectly established that the lum
bermen have the right to make use of the waters of the rivers 
for floating their logs, but, subject to payment for damages they
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cause to the riparian owners. They have a right to erect works 
upon these rivers for the purpose of facilitating this Hoatation. 
The riparian owners have also the right on their side to utilize 
these rivers for their industry or their business.

A careful examination of the evidence has caused me to con
clude that there was considerable damage caused to the respon
dent by the driving of the logs in question; some parts of his 
land which was already very small have been destroyed by the 
logs in their descent. The pressure and the force of the water 
having been considerably increased by the works placed upon 
the river by the appellant and especially by their dam by which 
they collected tin water to allow it afterwards to disperse 
abundantly in the direction of the respondent's mill.

The quantity of water thus accumulated and the increase 
in the force of the current was such that the logs had in the 
year 1912, while floating down drawn with them considerable 
quantities of sand, branches of trees and detritus of all kinds 
which choked the entr’iiees of the respondent’s mill to such a 
degree that he was obliged to suspend operation for several 
weeks, the water not running into his mill.

The rights of lumbermen, as the Judge of first instance says, 
arc concurrent with those of riparian owners. Thesi rights en
gender obligations and reciprocal duties; it is necessary then 
to establish the responsibility in this respect of the two parties.

The Judge of first instance has estimated the damages caused 
at $525 according to bis appreciation of the evidence, an appre
ciation which has been made with very great care. For the de
fect in the respondent s dam of which the appellant complains 
for the first time, the judgment of first instance has held the 
respondent responsible for a part of the damages and in lieu of 
the sum of $525 he has awarded him only $300 and I am of 
opinion that he is right in doing so.

The respondent can only lie responsible for a very small 
Part of the damages caused. I believe the appreciation of the 
Judge to be perfectly reasonable and incontestable. Moreover, 
it is not upon a question of this kind the custom of Appeal 
Courts to interfere.

For these reasons I am then of opinion that the judgment 
should be confirmed with costs. Judgment confirmed.
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Harvey, C.J.

Re SOUTH EAST CORPORATION Ltd.
Alberta Supreme Court, Uaray. fScott, and Stuart, JJ.

March 5ZU,
I. ( OKI’OHXIIDXH AND COM I'AMKH ( § VI K 1—.*145)—DISSOLUTION A XU XVIXI)

1 Mi IT—OlM'OHITiOX BY CKKDITORM—FUTILITY OF VROCKI WINGS.
The onus is on those opposing a creditor’s application for u wind

ing-up order, where the statutory presumption of the company's in 
solvency arises, to prove that there is no reasonable possibility of any 
bencht accruing to the applicant and other unsecured creditor* from 
the winding-up.

| He Criyylestouv Coal Co., [ 1UUÜ] 2 Cli. .'127, referred t ». J

Appeal from a winding-up order made by Simmons, J.
//. .1. Chadwick, for defendant.
Lloyd II. Feuerly, for plaintiff.
The judgment of the Court was delivered by 
Harvey, C.J.:—This is an appeal by the corporation from 

a winding-up order made by my brother Simmons at the in
stallée of the petitioner who is an execution creditor.

The sheriff has had in his hands since last August an exe
cution against the corporation for nearly $10.000 on which a 
seizure was made of all the chattels of the corporation in the 
same month. The petitioner’s execution is for about $000 and 
has been in the sheriff’s hands since last November. Both exe
cutions are unsatisfied.

The Winding-up Act, ch. 144, R.S.C., provides that : ‘The 
Court may make a winding-up order when the company is in
solvent.” (sec. 11 (c.)) “The application may be made by a cre
ditor for the sum of at least $200” (see. 12(c)). “A company 
is deemed insolvent—if it permits any execution issued against 
it under which any of its goods, chattels, land or property are 
seized, levied upon or taken in execution, to remain unsatisfied 
. . . for fifteen days after such seizure.” (sec. 3 (h.))

In answer to the petition, the corporation tiled the affidavit 
of its secretary-treasurer, who states that in 1011 it purchased 
land for $175,575, of which it has paid $85,575, and of which 
there remains unpaid about $95,000. That it has constructed 
an electric railway at a cost of about $80,000, that it has assets 
in excess of liabilities of the value of about $157,750, that there 
is $2,750 of subscribed capital unpaid, that, owing to financial 
stringency it is unable to sell its land at its fair value, and that 
if it is sold now it must be at a sacrifice, also that the other exe-
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cut ion creditor is content to wait, and that the winding-up can- ALTA, 
not benefit any one, but, on the contrary, will only put the com- a. e. 
pany to additional expense and liability and depreciate its assets.
It is contended that this affidavit shews that the company is South 

not in fact insolvent and that, therefore, the right to the wind- (0btoration 

ing-up order does not exist.
Harvey. C.J.

Even if it would be a fair inference from the facts shewn 
that the company is not in fact ’ , which 1 think it is
not, it would not, in my opinion, affect the right of the peti
tioner. If the petitioner cannot realize his debt it is of no 
benefit to him for the company to say, “we could pay your debt 
if we wanted to but you cannot compel us to do so by the usual 
process. The right that is given him to wind up the company 
is a right that is given him to enable him to realize when he 
cannot do so by ordinary legal process, and when the Act says 
that a company is deemed to be insolvent when the conditions 
specified exist, it means, I think, that for the purpose of the 
Act it is insolvent.

It is contended, however, that the order to wind up should 
not be granted unless some benefit can be derived by the peti
tioner, by virtue of the winding-up, and that he has nothing to 
gain in this case because the company is not carrying on busi
ness and the sheriff can do all that a liquidator could do.

The latest case to which we have been referred is Re Crigglc- 
sfonc Coal Co., [ 1906J 2 Ch. 327, in which the earlier cases as 
to the right of a creditor to compel a winding-up are considered.
In that case the debenture holders opposed the winding-up on 
the ground that there were no assets for unsecured creditors, 
but it was held “that the onus was on them to prove that there 
was no reasonable possibility of any benefit accruing to the un
secured creditors from the winding-up. and that unless that 
onus was discharged, the petitioner was entitled to the 
up order.”

Buckley. J.. who made the order says, at p. 330:—
I will state shortly what I take to he the law. First, as between the 

creditor and the company who are his debtors, the unpaid creditor who 
shews insolvency is entitled c.r tlcbifo jmtHin' (as it is generally termed) 
to a winding-up order—that is to say to an order by virtue of which the 
creditor, by the bands of the liquidator, is entitled to seize the assets of

8025
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liis debtor uml administer them for tin* payment of himself and other 
eieditors. "1 his right of the unpaid creditor may la* called, as
Lord Rower called it. in Zfi Chain l Home Colliery Co. (24 Vh.l). 250), a 
right to equitable execution. A creditor who obtains judgment and issues 
execution at law has a legal right to the means of satisfying his judg

lit- notes urn; or two apparent exceptions which are not of 
importance here, in appeal, Collins, M.K., at p. 337, says :

'I lie appellants are met to start with by the proposition allirnied by the 
House of Lords that prima facie the right of a creditor who cannot obtain 
payment of his debt to obtain a winding up order is ex débita juntilia 

If there is a reasonable probability, or even a reasonable possi 
bility I think it may be put as high as that, that the unsecured credi
tor* will derive any advantage from a winding up, the order ought to hr

Homer, L.J., and Cozens-1 lardy, L.J., both expressed them 
selves as of the same opinion.

Now, in the present ease, it is perfectly clear that only by 
the winding-up can the petitioner make available for creditors 
the unpaid capital. It is not much compared with the liabili
ties, but it is something, and it is not unreasonable to think that 
a liquidator will be able to make more for the creditors out of 
the assets than tin- sheriff can. It is apparent, therefore, that 
there is not merely a possibility, but also a probability, that the 
creditors may derive some benefit from the winding-up, and the 
petitioner therefore, is entitled to the order. The appeal should 
be dismissed with costs. Appeal dismissed.

QNT DOWNS v. FISHER.
— • Ontario Supreme Court. Faleonbridye, C.J.K It.. Riddell. I.atch ford and 
S.l\ Kt tin. •/./. Iprit s. |#15.

1. Avtomoiiii.es (I III C—310)—Car driven by servant ok oarage keeker
—Liability of owner.

The Inking of nn automobile which has been placed in a garage for 
repairs and which is driven by a servant of the garage keeper with 
out the owner's consent will render the owner liable in damages for 
injuries thereby occasioned, in virtue of s«*c. Hi of the Motor Vehicles 
Act, R.S.O. nil4. eh. 207.

2. AvTOMomi.Es (ITIIC—300)—Car driven iiy another—Liability ok
OWNER—I.ARCENOI'S TAKING—WllAT IS.

The taking by a servant of a garage keeper without the owner's 
consent of a ear stored in the garage for repairs, the servant mistak
ing it for a demonstration car. raises no such animun furaiuti as to 
render such taking an act of larceny, which will relieve the owner from 
the liability imposed by section 10 of the Motor Vehicles Act. R.S.O 
1014, ch. 2Ô7.
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Ai*i*kal by tin- defendant from the- judgment of a District 
Court «1 udge. Tile following is a statement of facts.

The defendant Fisher was the agent at Port Arthur for the 
Hudson “G” automobile, and had a garage. The defendant 
Whalen bought a car of that description, which got out of order, 
and Whalen placed it in Fisher’s garage for repair, as he was 
in the habit of doing. Smith, the servant of Fisher, seems to 
have thought it was a “demonstrating car,” although it was not 
left for any such purpose, but only for repairs. Another car 
broke down, and Smith, without the knowledge of Fisher or 
Whalen, took out the Whalen car, and was towing the disabled 
car into the garage, when, by his negligence, an accident hap
pened to the plaintiffs on the 30th November, 11113.

The plaintiffs, on the 18th February, 11114, sued Fisher alone; 
but, on the case coming down for trial, Whalen and Smith were 
added as defendants, and the case was enlarged. Thereupon 
the plaintiffs delivered a new statement of claim, charging 
Whalen as the owner of the automobile, Smith as the servant of 
Fisher and the actual wrong-doer, and Fisher as his master. 
Each defended, and Whalen claimed indemnity over against 
Fisher and Smith. An order was obtained that the question of 
indemnity should be tried at the trial of the action.

The case then came on for trial before His Honour Judge 
O’Leary of the District Court, in December, 11)14, and that 
learned Judge endorsed the record thus : “12th January, 1915. 
There will be judgment for the plaintiff against the three de
fendants, W. J. Fisher, 11. Smith, and John A. Whalen, for $500 
and costs, with relief over in favour of John A. Whalen against 
the defendants Fisher and Smith for whatever amount the de
fendant Whalen may be compelled to pay to either for damages 
or costs.” Judgment was entered accordingly.

Notice of appeal was given by Fisher and Smith, but their 
appeal was not proceeded with and was dismissed with costs.

Notice of appeal was also given by Whalen.
Thomson, Tilley <V Johnston, for appellant.
C. A. Moss, for plaintiffs, respondents.
Riddell, J. (after setting out the facts as above) The 

accident took place before the coming into force of the Act

ONT.
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0NT of 1914, 4 (loo. V. vh. 30, see. and must bo decided upon
8. c. the law as it stood before that statute.

Downs *n ^owr!l v. Thoinpxo», 15 D.L.lt. 403, it was claimed that
_ ”• damage had liven done by the negligence of some person run-
-— mug the defendant's car. It was proved to a demonstration

rmm.ii.j. jf thiK was the defendant’s car, it had been taken out of
his garage without his knowledge and consent. After the judg
ment against the defendant, he moved for a dismissal of the 
action. On the facts of that ease—unless he was liable for the neg
ligence of the person running the car, and for the reason that he 
(the defendant) was the owner of the ear—he was entitled as a 
matter of law to a dismissal of the action. We refused to dismiss 
the action, thereby, as 1 humbly conceive, holding as a matter of 
law that the fact that the car had been taken from his possession 
without his consent was no defence. The Chief Justice said 
(p. 483) : “On the jury’s first verdict” (i.e., that the car had 
the same number as the defendant's), “the plaintiff was not 
entitled to judgment. On the second” (i.e., that the ear was in 
fact his) “if allowed to stand, he is.” He thought a new trial 
should be granted. “The evidence of the defendant was entitled 
to due consideration, but was apparently ignored by the jury, 
who seem to have based their verdict solely on the fact that the 
numlier of the car in question was the same as the defend
ant v That circumstance may have established a prima facie 

■. but the defendant adduced evidence the other way which 
nould not have been ignored. . . .It was the duty of the

jury to give due consideration to the important evidence ad
duced on behalf of the defendant.” This was of course nihil 
m! rem, if the defendant was not to be held liable even if tho 
car was found to be his; and the language is unambiguous and 
clear—“On the second, if allowed to stand, he is” entitled to 
judgment.

My brother Sutherland concurred in granting a new trial, 
which, as I have pointed out, would not be proper if such a de
fence as there proved were sufficient. My brother Loiteh and my
self made our meaning plain beyond controversy (p. 488) ; “Had 
it been proved and found by the jury that the accident in ques
tion had been caused by a violation of the Act ... I think
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that tlie owner of the car would not escape liability ; but that 
has not been proved or found.”

The ease of ('ill is v. On kirn, 20 D.L.U. 550, 31 O.L.R. 603. 
then came on before the Second Divisional Court. There the 
car had been placed out of commission (so to speak) by the re
moval of the spark-plug, but had been stolen by a person who was 
convicted of the theft. Lowry v. Thompson was not overruled, 
as indeed it could not be : sec. 32(1) of the Judicature Act. R.S.< >. 
1014. ch. 56. The Chief Justice, apparently referring (p. 609) 
to his statement in the Lowry case (that, if the car were the de
fendant’s. the plaintiff would be entitled to judgment), says : 
‘‘It is obiter as to whether the owner of a stolen car is liable for 
an injury caused by it when in control of the thief. That ques
tion I neither considered nor discussed, and no observation in my 
judgment was intended to have any bearing upon it.”

This statement is wholly exact if taken as it stands. The 
car in the former case was not stolen nor in control of the thief; 
but I have already pointed out that the learned Chief Justice 
did discuss and of course did consider the liability of the owner 
of the car when the car was not in his possession, but had bcvn 
taken out of it without his knowledge or consent.

Mr. Justice Sutherland says (p. 610) : “When the owner of 
a motor, as here, has taken the very reasonable precaution of 
withdrawing the spark-plug, and thus rendering the machine 
harmless and incapable of motion, and it is stolen by a thief 
. . . 1 am unable to believe that the Legislature intended
by the section to make the owner liable, or that, read in the 
light of the Act as a whole, it has that effect.”

Mr. Justice flute discusses the case only of a car being stolen, 
and thinks that the statute does not “create a liability against 
such owner, for the act of one over whom he had no control, 
and who. in order to be in a position to perpetrate the act caus
ing the injury, had committed a crime against the owner by 
stealing his motor” (p. 606) ; and considers that Lowry v. 
Thompson docs not compel us “to hold . . . that the owner 
of a motor is liable for damages done by the motor when in the 
hands of a thief without negligence on the part of the owner” 
(p. 607).

ONT.

8.C.

Riddell, J.
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ONT. My brother Lcitch and 1 thought it did.
S. V. The decision in C ill in v. Oakley does not overrule that in

Downs
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Lowry v. Thompson. Of the Judges who took part in the last 
named ease, two (my brother Leitch and myself) thought it cov
ered the ease of a stolen ear. The Chief Justice did not recant

Riddell. J. his opinion as expressed in the earlier ease (that if the car were 
tlie defendant's the plaintiff should recover, but if it had only 
the same number as the defendant’s he should not), as of course 
he would have done had he considered it wrong in law, but con
tents himself with saying that “it is obiter as to whether the 
owner of a stolen car is liable for an injury caused by it when 
in control of the thief” (p. 609). Roth the other Judges con
fine their opinion to the case of a stolen car: “stolen by a thief” 
(p. 610) ; “one . . . who, in order to be in a position to per
petrate the act causing the injury, had committed a crime 
against the owner by stealing his motor” (p. 606).

Remembering that the Thompson car had not been “stolen by 
a thief,” but had apparently been taken out by some one (a 
former chauffeur of the defendant’s was violently suspected), 
and returned forthwith, both eases can stand ; they arc not at all 
inconsistent. It is of course our duty to follow both decisions.
( Certainly the former is not overruled and could not be, and the 
latter stands unshaken.

The result will be that the law before the Act 4 Geo. V. ch. 
36, sec. 3, is not very much altered by the Act. Before the Act, 
an owner was liable for injury done by his car unless the person 
in charge of it had stolen it from the owner ; now the law is 
the same except that the owner is not excused if the larcenous 
person in possession of the car is his employee.

It was urged upon us that in considering the ease we should 
not draw fine distinctions ; and I entirely agree. But it is 
better to draw fine distinctions than to do injustice. If the 
law was not as I have indicated, the Court did a very grave in
justice to Thompson by compelling him to undergo the expense, 
annoyance, and risk of a new trial to determine a matter which 
was absolutely immaterial—or to Cillis in depriving him of a 
righteous verdict. We must strive to prevent injustice by all
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legitimate means ; and should be loath to hold that the Court 0NT 
has perpetrated injustiee upon any litigant. g. t\

The language of the Chief Justice of Ontario in Wynm \. 
iJalby, Hi D.L.R. 710, was pressed upon us. There the Me- v.
Laughlin company, the manufacturers of a motor ear, had made 
a conditional sale of it to one Adams, the property remaining in 
the company until payment (p. 70). Dalhv was an employee of 
Adams, and caused damage to the plaintiff by his negligence in 
managing the car. The sole question in the appeal was, whether 
the McLaughlin company was “the owner" of the car, under 
2 (leo. V. ch. 48, sec. 19 (R.S.O. 1914, eh. 207, sec. 19) ; and 
the Court held that it was not “the owner” for the purposes of 
the Act, although technically and legally the owner. Anything 
else was obiter. The Court did not, as it could not, overrule 
Lowry v. Thompson, which indeed does not seem to have been 
brought to its attention.

Any possible doubt as to the intention of the Legislature in 
the legislation of 1912 to make the owner liable, as 1 have indi
cated, is, 1 think, removed by the Act of 1914, 4 Geo. V. ch. 30. 
sec. 3, which was passed in case of the proprietor, not to impose 
a new burden upon him. It was passed in the view that the 
owner was liable for the negligence of any one in charge of his 
car, and was intended to except the case of the car being in the 
possession of a thief, unless that thief should be in the owner's 
employ.

If the car now is in the possession of one who has taken it 
not larcenously, but by way of civil trespass, the owner is clearly 
liable. Were that not the law before the passing of this Act. we 
should have the extraordinary case of a liability being imposed 
by a clause added to introduce nil exception. There can, I 
think, be no doubt that the Legislature by this legislation has 
said that without it there would have been a liability ; and the 
addition of the excepting clause does not and cannot impose a 
liability not imposed by that from which it is an exception.

To give full effect to the decisions, we must hold that, while 
the owner was not, before the Act, liable for the negligence of 
a thief, he was for that of a mere wrongdoer, a civil trespasser.

Here there can be no pretence that there was a crime com-
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mitted. To constitute larceny at the common law, the animus 
furandi must be present : Russell on Crimes and Misdemean
ours. vol. 2, p. 1177. Our statute puts it (Criminal Code, see. 
347) : “Stealing is the act of fraudulently and without colour 
of right taking,” etc. No animus furandi is possible under the 
facts of this case, any more than in the case of the “joy-riding” 
chauffeur of Mr. Thompson ; and the taking was not fraudulent 
—there was no “intent to steal” the motor : sec. 347 (2) of the 
Code.

I think, therefore, that the appeal fails and must be dis
missed with costs.

Falconbridge, C.J.K.B. :—1 agree in the result.
Latch ford, J. :—By sec. 19 of the Motor Vehicles Act, 2 

Deo. V. eh. 48, in force on the 30th November, 1913, the date of 
the accident to the plaintiffs, the owner of a motor vehicle is 
declared to be responsible “for any violation of this Act.” An 
amendment which came into force on the 1st May, 1914 (4 Geo. 
V. ch. 36, sec. 3), relieved the owner from liability if the vehicle 
at the time of the violation was in the possession of a person, not 
bring in the employ of the owner, who had stolen it from the 
owner.

The car which collided with the plaintiff was owned by the 
appellant John Whalen, who had left it at Fisher’s garage, 
where Smith, the driver of the ear at the time of the accident, 
was employed. The owner’s purpose in leaving his ear at the 
garage is not very clear. Smith said the car was “kept,” “at 
times,” at the Fisher garage. He thought it was what is known 
as a demonstrating ear, that is, one used to impress favourably 
a possible purchaser: evidence, p. 2f>. lie evaded a question as 
to whether he had ever driven the owner, and said he did not 
drive him around as an employee, but admitted having been 
to Whalen’s house and bringing the car back to the garage. He 
stated that he had driven Mrs. Whalen “on half a dozen occa
sions.” Whalen did not, Smith soys, know that he had the car 
out on the day of the accident—“he left it only for repairs.”

Fisher said that he was not the owner of the garage, but 
“was running it.” Mr. Whalen did not know that Smith had 
taken the car out. Fisher did not think he had the right to use
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the car. lie had not said so upon his examination for discovery : 
evidence, pp. 36, 37. The second page of that examination is 
certified by the trial Judge to have been put in at the trial “as 
part of the cross-examination of the defendant W. J. Fisher.” 
As cross-examination it is evidence, not only against Fisher him
self, but against Whalen. Fisher, according to the extract so 
certified, was asked, ‘‘Was it (the car) in for repairs?” and 
answered: ‘‘No, sir. It was there in this way. There had been 
some work done on it; and, as he had no place to put it, he left 
it with us. As it was a demonstrating car, we used it. Our own 
car got stuck out at the Diamond, and we went to get it.”
Mr. Whalen knows that you used that car? A. I believe he 
did.” Fisher was then asked (p. 37): ‘‘What do you say as 
regards that part of your examination for discovery? A. J 
don’t remember anything about it. Q. Which is the correct 
statement, the one you make now or the one you made at the 
examination for discovery ? A. 1 don’t remember anything 
about the other one.” lie added, in answer to Mr. Whalen’s 
counsel, that ‘‘there was no arrangement to use the ear as a 
demonstrating car.”

Mr. Whalen was not called as a witness, and there is no evi
dence other than what 1 have quoted as to the circumstances 
under which his car was kept and used in the Fisher garage. 
There is no finding on the point by the trial Judge. Certain 
inferences may, however, be deduced with reason from the evi
dence—meagre and unsatisfactory as that undoubtedly is. The 
car was kept at Fisher’s for the convenience of Mr. Whalen, 
who had no garage at his residence. While there, it was driven 
by Smith from the Whalen residence to the garage on at least 
one occasion, and on several occasions Smith acted as chauffeur 
while Mrs. Whalen rode in the car. Smith was not. however, 
employed by Whalen or Mrs. Whalen, but by Fisher. The car, 
at the time of the accident, was being used by Smith upon 
Fisher’s business without Whalen’s knowledge.

T think that Mr. Whalen was rightly held liable for the 
damage caused by his car. The car, though used by Smith with 
out the owner’s knowledge, was not stolen by Smith. At most it 
was a wrongful taking out of the car upon his master’s business.

ONT.
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I .at rh ford, J.
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The eases pressed upon our attention do not apply in the 
cireuinstances of this case. The statute imposes upon the owner 
«»f a ear a liability for its misuse.

In the light of the distinguishing facts of the ease at bar, 
it seems to me quite unnecessary to attempt to reconcile the 
cases of Lowry v. Thompson and Cillis v. Oakley. It is worthy 
of observation that it was while the latter case was standing 
for judgment (the 1st May, 1914), that the Legislature passed 
the statute relieving the owner of a car from liability when, 
and only when, at the time of the violation, the car “was in the 
possession of a person, not being in the employ of the owner, 
who had stolen it from the owner.”

“Owner” is not to be understood in its strict or technical 
sense. It means in the statute the actual owner—the person 
who has the right of dominion over the car: Wynne v. Dolby, 
Hi D.L.R. 710, 31 O.L.R. 07.

Upon such persons, the Legislature, in its wisdom, has im
posed an onerous responsibility. The purpose of the legislation 
is plain. Motor vehicles arc dangerous machines in general 
use on streets and roads throughout the Province. They may be 
and often are put in rapid and destructive motion by persons 
not their owners, who, having nothing to lose, arc indifferent 
or contemptuous regarding the rights of others lawfully using 
the same highway. In every such ease unless the car has been 
stolen from the owner by one not an employee, the owner is 
made liable for the consequences resulting from the misuse of 
his car.

By keeping his ear at the Fisher garage—whether for his 
own purpose or Fisher’s, matters not—Mr. Whalen afforded 
Fisher and his employee a means of causing the damages 
sustained by the plaintiffs. For this the statute makes him 
liable.

I. therefore, think the appeal of the defendant Whalen 
should be dismissed with costs.

Kelly, J. :—In the evening of the 30th November, 1913, a 
buggy in which the plaintiffs \yere driving, on Court street, in 
the city of Port Arthur, was run into by a motor ear owned by 
the defendant Whalen and driven by the defendant Smith.
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Smith was the servant of the defendant Fisher, who, as he him
self says, was “running the garage” in whieh the motor car 
was then being kept, it having been placed there by Whalen. 
For what purpose it was there is not made quite clear; but there 
is evidence that it was kept there at times; it seems to have been 
there at this time either for the purpose of being repaired or to 
be eared for or kept for the defendant Whalen, who was then 
absent from Port Arthur, and had no knowledge of the ear being 
out of the garage when the accident happened. Smith, in the 
course of his employment by Fisher, took the car from the gar
age to bring in Fisher’s car, whieh had broken down in another 
part of the city. Smith says he thought this ear was a demon
strating car—an expression the meaning of which is given by 
Fisher as ‘‘a ear that is kept for shewing it off to prospective 
buyers.” Smith’s further evidence is, in answer to a question 
as to whether he had ever driven the defendant Whalen, that he 
had been to his house and brought the car back, and that he had 
driven Mrs. Whalen on half a dozen occasions; and he adds that 
Whalen was in the habit of having the car taken to the garage 
to be repaired. The action was tried before the Senior Judge of 
the District Court of the District of Thunder Bay, without a 
jury, who gave judgment in favour of the plaintiffs for $500 
and costs against all the defendants, with relief over in the de
fendant Whalen’s favour against his co-defendants, for what
ever amount he might be compelled to pay for damages or costs. 
The learned Judge’s decision as to Whalen’s liability at law was 
given after deliberation, and a consideration of the law.

The present appeal is by Whalen only, the other defendants 
having failed to prosecute their appeal, of which they had given 
notice.

The one question to be determined is. whether, in the circum
stances, the appellant can be held liable for what took place. 
The statutory provision in force at the time of the accident 
relating to the liability of the owner of a motor vehicle is 2 
Geo. V. eh. 48, sec. 19, as follows; “The owner of a motor vehicle 
shall be responsible for any violation of this Act or of any regu
lation prescribed by the Lieutenant-Governor in Council.” 
This is a far-reaching provision and imposes grave responsi-

ONT.

8. V.
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bility upon an owner. It lias been under review in our Court* 
in more than one ease, to define the limit of liability, as well 
as to determine the meaning of the word “owner.”

In 11 yntie v. Dolby, 10 D.L.R. 710, the main question at issue 
in appeal was, whether the word “owner” included a manu
facturer who, in his contract for sale of a motor car on peri
odical payments, reserved ownership to himself until payment 
in full, but who on the making of the contract delivered the ear 
to the purchaser, who operated it for his own use and benefit, 
and whose servant caused injury to the plaintiff, for the con
sequences of which it was sought to hold the vendor liable as 
owner. The Court there drew a distinction in favour of the ven
dor, expressing the opinion that sec. 19 could not have been in
tended to fix the very serious responsibility which the section 
imposes, upon one who, at the time the accident happened, 
had neither the possession of nor the dominion over the vehicle. 
“Dominion,” in the light of that decision, is an important ele
ment in determining where liability lies.

The appellant is far from occupying the position held by 
the vendor in that case. At the time of the occurrence he was 
undoubtedly the real owner of the car. Not only was he the 
owner, but he retained that dominion over it which left the con
trol and direction of it in himself and his authorised agents. 
It was by his voluntary act that his vehicle was in Fisher’s 
possession ; he chose the latter as its custodian, whether for the 
purpose of being repaired or to be cared for, it matters not; 
and, by so doing, he put it in the power of Fisher and his ser
vants so to use it, or misuse it, as to cause injury to others under 
such conditions as would render an owner liable except in cases 
where he could escape liability by reason of the car having been 
stolen. What would have been the result had the appellant 
given to Fisher for a limited time all the rights of ownership, 
as referred to by Lord Herschcll in Baumwell Manufaetur von 
Carl Sclieiblrr v. Furness, [1893] A.C. 8, it is unnecessary to 
discuss. There is no evidence of any granting of such limited 
ownership.

Argument was directed to the effect of the decision in appeal 
in Lourn v. Thompson, If) D.L.R. 463. and Cfllis v. Oakley, 20
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D.L.R. 550. I think the present ease is to be decided without 
necessarily invoking the aid of these cases; for it is not clear 
on the evidence that the appellant had not some knowledge that 
Fisher might use the car, or at least that lie did not expect or 
that he had no reason to expect that he would use it. In these 
circumstances, stealing or theft there was not, in the sense con
templated by these decisions, or in the sense of the amendment 
made to see. 10 by 4 Geo. V. ch. 30, sec. 3, passed after this 
cause of action arose. That amendment declares that the owner 
is not liable where, at the time of the violation of the Act, the 
motor vehicle was in the possession of a person, not being in 
the employ of the owner, who had stolen it from the owner.

Serious as this application of sec. 19 may seem, I am of 
opinion that it applies so as to render the appellant liable, in 
the circumstances here presented. The Legislature’s evident aim 
was to place responsibility where it would be effective, by east
ing the burden of ensuring safety, so far as possible, against 
the careless driving of reckless and irresponsible persons, upon 
the owner who retains dominion over the vehicle, and who has 
it in his power to choose the person to whom he entrusts it.

Appeal dismissed.
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PAQUET v. PLANTE.
Quebec Court of Kind's Bench, Appeal Side. Sir Horace Archambeaull,

Lavergne, Cross, Carroll, and (terrais, ,/./.
Municipal corporations (§ II D—1146)—Lh kxsk—Certificate confikm- 

!.<<; Révocation.
The Municipal Council, in confirming a certificate for the issue of a 

license, exercises judicial and administrative functions which the law 
declares to he final, and therefore the confirmation cannot subsequently 
be revoked.

Appeal from a judgment of the Superior Court. statement
Bureau, Bigue & Lajoie, for appellant.
Tessier & Lacoursière, for respondent.
The judgment of the Court was delivered by
Lavergne, J.:—The " has complied with all the u».™... j.

formalities required to obtain his license certificate. The cer
tificate w’as regularly approved and confirmed. The resolution of 
April 9, 1913, by which the Council of the town of La Tuque pro
fessed to revoke this certificate, alleges that it was duly confirmed 
at the sitting on April 7.
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There is, then, no doubt as to this fact: the certificate was 
approved and confirmed at the sitting on April 7.

The law declares that the decision of the Council approving 
such certificate for the issue of a license is a final decision. There 
is really only one question in this cause, namely, whether or not 
this decision of the Council can he revoked. 1 do not think so.

In the confirmation of such a certificate the Council exercises 
judicial and administrative functions. It is not the case of the 
adoption of a by-law or of a resolution in the ordinary course of 
municipal affairs, nor of the passing of a contract; it is, as I 
would say, a judicial and administrative decision under a text 
of the law, which decision the law declares final, excluding, in 
consequence, the revocation of this confirmation.

The last resolution of the Council formally declares that the 
certificate was granted and confirmed. It is not claimed that 
after this confirmation tin1 appellant became ineligible to obtain 
his license. I have mentioned the reasons of the resolution of 
April 0 which professes to annul the confirmation of this certificate, 
and it is useless to discuss these reasons; they are absolutely 
illegal from the point of view of authorizing the Council of the 
mis-cn-cause to recede from its first decision.

The judgment in first instance, as 1 have said, was rendered on 
March 2. It is true that the year for which the appellant should 
have his license was well advanced, but it had not expired, and the 
appeal was justified.

The respondents have all concurred in the same defence, and 
it should be expressly declared that the respondents Plante and 
Trembly should be obliged to sign the certificate of the appellant 
and deliver it to him.

The complaint of the appellant is thus well founded, and, 
now that the year has completely expired, whatever may be the 
advantage to the appellant in obtaining the certificate in question, 
he was none the less justified in taking the proceedings which he 
did take, even though the result may lie that he obtains nothing 
more substantial than the payment of his costs.

I am, therefore, of opinion that the judgment of first instance 
should be reversed; that the certificate demanded by the appellant 
should be issued to him; that the resolution of April 9, 1913, 
should be annulled, and that the respondent should be con
demned to payment of all the costs as well in first instance as 
in appeal. Appeal allowed.
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JORDAN SCHOOL DISTRICT v. GAETZ.
AI hr r ta Supreme Court, lian t y, C.J.. Scott and Stuart. .1.1. May 4, 11115. 
1. Evidence (SIV 1)—405 )—Doer m km ary kvidexck—Official bkcokdh of

SI RK'I'Y COMPANY—ADMISSIBILITY IN ACTION ON BOND.
Ofllciul books ami ve|>orts which the olliciul is bound to furnish as 

one of the duties incidental to his ofiice are |ircsuni|>tive evidence 
against his sureties as such officer in an action under their bond that 
he should well and truly account for ami pay over the moneys coining 
to his hands in his ollicial capacity.

| Ihlu'iilti.r <1 iianiiaiiH v. Sutcliffe. 211 L.|{. |r. M2: Ferric v. .loncs. 
H I'.C.Q.II. 102; .1/iddlcficld v. Could, 10 V.C.C.P. 0; Welland v. Hroirn. 
4 Ont. R. 217. referre.! to.]

Appeal from the judgment of Taylor, District Court Judge. 
Watt tV Walt, for plaintiffs, appellants.
J. It. Lavcll and lljindman <1 Co., for defendants, respond

ents.
Harvey, C.J. :—1 agree with my brother Scott both in his 

conclusions and the reasons, but 1 wish to guard against the in
ference that 1 might not rest the conclusion on broader grounds 
if necessary. There appears to me much to be said in favour of 
the view that unless the books may be used in evidence the 
security is no security but a mere sham. The books of the trea
surer are not required merely for the purpose of shewing re
ceipts by the treasurer. That might be proved by other evidence, 
but that would not carry the plaintiff very far. The Court will 
not assume that because the treasurer has received money he has 
misappropriated it. If the books containing his own accounts 
cannot be used to make out a prima facie case the plaintiffs 
would be called on to prove a negative, namely, that these 
moneys had not been used in a proper way. The evidence the 
plaintiffs need from the books is more what it does not contain 
in the way of entries of expenditure or what it does contain 
which can be shewn to be erroneous. It is difficult to see how 
without the evidence of the books such a prima facie ease can 
be made out and it seems absurd to say that the plaintiffs must 
rely on the sworn evidence of the treasurer who is alleged to be 
a defaulter to prove from him his own default.

Grounds on which such books should be considered good evi
dence against sureties on a broader principle are given in Abbcp- 
leir Guardians v. Sutcliffe, 2f> L.R. Tr. 322. and Wigmore on Evi
dence. para. 1077.
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Scott, J.:- These actions are consolidated and this appeal 
is taken from the judgment of Taylor. D.C.J., in favour of the 
several defendants with costs.

The actions are brought upon bonds given to the plaintiffs 
by the several defendants and one Frank #1. Nicholls, the trea
surer of the school district, the condition of the bonds being that
if the above boundvn Flunk .1. Xicholls. his heirs, executors, or administra 
tors do and shall well and truly account for and pay over to the person 
or persons entitled thereto all moneys coining into his hands as such 
treasurer without any deductions, defalcations or abatement, 
the bonds should be void and of no effect.

At the trial the plaintiffs tendered in evidence the cash books 
of the school district kept by Nicholls as treasurer thereof dur
ing the years IffOfi. 1007 and 1008. being the period covered by 
the bonds. The reception of these books as evidence was objected 
to by counsel for the defendants. The trial Judge sustained the 
objection and refused to admit them and his refusal constitutes 
the ground of this appeal.

It was admitted at the trial by counsel for the plaintiffs that 
Nicholls was then alive and was residing in British Columbia.

To the general rule that statements or admissions made by a 
principal are not admissible in evidence against his sureties 
there are some exceptions. Among the exceptions are the rules 
that entries made by a deceased person against his interest 
(Higham v. Ridgways (1808). 103 K.R. 717), and contempor
aneous entries made by a deceased person of an act which he 
has done and returns it in the course of his business (Price v. 
Lord Torrivgton. 01 K.R. 252) are receivable in evidence. These 
are well established principles of general application (see Sfurla 
v. Freccia, 5 A.C. 023. at 040).

doss V. Wollingion (1822). 120 K,R. 1233. was an action 
against the sureties of a deceased collector of taxes. The bond 
was conditioned that the collector should, among other things, 
at. any time when required by the obligee render a perfect ac
count in writing of his collection and receipt of the taxes and 
should deliver up all the books and accounts entrusted to his 
care as collector and receiver. In delivering the judgment 
Dallas. C.J., says :—

It is Hour, therefore, flint the «lefemlnnt’s obligation is. among other
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things, for the dm* delivery <>f these ImmiUs, which are referred to in the 
condition of the bond a* |oildie Is Hike (it l icing there stated that they were 
entrusted to him and are to lie delivered over to his successor i and thereby 
become evidence against him. On this ground we think that the marks 
made by Watts ( the principal) ticking off the persons assessed are as an 
entry in a public book, evidence against the surety in this case.

In Whit nosh \. Cnonji ( 1828), 108 E.R. 1140. which also 
was an action against the sureties of a deceased principal. Lord 
Tenterden says:

I think those entries whereby lie ( the principal I charged himself with 
sums of money n< having lieen received by him from the plaintiffs, were 
admissible in evidence against the defendants in an action on the bond, 
whereby they became Isniml that lie should faithfully discharge hi- duties 
as clerk. It is part of the duty of a banker’s clerk to make entries (in 
the 1 moks kept by him ) of all sums of money received by him for his 
employers. Such entries made by the clerk must, as against his sureties 
who contracted for the faithful discharge of his duty, be taken prim ft fnrie 
to have been made by him in discharge of that duty.

In both these en nett the entries made by the deceased prin-
*< were clearly admissible against the sureties on the ground 

that they were entries made by the deceased principals against 
their interest and. such being the case, the views expressed in 
the judgment I have quoted appear to be intended to be applic
able as well to eases where the principals were still living.

Bayley, J., in his judgment in the latter case says:-
The foundation of the decision in #/«** \. Walliiifihm. 3 II. &• It. 132, 

was that the entries made by the collector were admissible, not merely as a 
declaration made by him against his interest, but on the ground that they 
were entries in those very bool s w'-'cli. liy the e ndition of the bond, the 
principal was bound faithfully to keep. The entries were evidence against 
the surety because they were made by the collector in pursuance of the 
stipulations contained in the condition of the bond.

In Ferrie v. Jones, 8 V.< ML 102. Robinson. C.J.. who dis
sented from the majority of the Court in commenting upon the 
judgment in (lossy. Wallinqton, supra, and Whiinnsh v. (leorqe, 
supra, expresses the view that they were not founded on the 
fact that the principal was dead, but in the first case on the 
fact that the books kept by him were public books, and. in the 
second place, that the books sought to lie put in evidence were 
books kept by him in the discharge of his duties for the dis
charge of which the sureties had bound themselves.

In Middle field v. (lould (18(501. 10 Ü.C.C.P. 0, it was hold 
that entries made by a Clerk of a Division Court in the course of
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his business in books kept under the provisions of an Act for 
that purpose were evidence against the surety in an action 
brought against him to recover moneys received by him as such 
clerk.

Richards, J., who delivered the judgment of the Court, says, 
at p. 14 :

In the cuite before us the entries were made li\ t'ie clerk from day to 
day in the discharge of the duties of his office and the statutes under 
which he was appointed requires the making of such entries. On general 
principles, therefore, I am of opinion that the entries so made can be re 
ceived in evidence against the defendants. I think the book in which these 
entries were made comes fairly within the class of books referred to by 
Mr. Taylor in his work on Evidence (sec. 14-2!») as kept by persons in n 
public office in which they are required, whether by statute or by the 
nature of their office, to write down particular transactions occurring in 
the course of their public duties and under their personal observation.

The report in that case docs not shew whether the principal 
was living or dead at the time of the trial, but the language of 
Richards, 4„ implies that that question was not material as, in 
case he was not living the entries of the principal in the books 
of moneys received by him, would be receivable against the 
sureties upon an entirely different and well-established prin
ciple, viz : that they were entries made by a deceased person 
against his interest.

In Victoria Mutual v. Davidson (1883). 3 O.R. 378, Burton, 
J„ in his judgment at the trial questions the correctness of the 
view expressed by Robinson, C.J., in Ferric v. .Jones, supra, and 
by Richards, •!., in Middleton v. Gould, supra, but treated the 
judgment in the latter ease as binding upon him.

In Welland v. Brown (1883), 4 O.R. 217. Rose, J.. at 222. 
quotes with approval and follows the judgment of Richards. »).. 
in Middle field v. Gould.

In Guardians of Abheifleix v. Sutcliffe ( 1890), 2(i L.R. Ir. 
332. which was an action against the sureties of a collector of 
taxes who had absconded but who. as the judgment states, was 
possibly available as a witness, it was held that the entries made 
bv him in the accounts kept by him as such collector were ad
missible as evidence against the sureties.

Gibson. J.. at page 335 :—
The point which wo have to determine is whether entries in books kept 

in due discharge of duty guaranteed by the sureties constitutes, as against
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sueli sureties, prhini facie evidence. The point has not been the subject of 
decision. It lies outside the authorities in reference to business entries in 
course of duty or entries against interest in each of which coses the death 
of the person whose entry is olFered, is a condition precedent to the admis 
sibility of the evidence. . . . The utmost that can be said is that some
of tin* cases (c.g.. doss V. Waddington) where the Court received the evi 
deuce, expressions occur which seem to hint at the decision being founded 
not so much on the principle of /Vice v. Torritigton, ill K.R. 252, and 
Uigham v. Rid g tea y 8, 103 K.R. 717, as on special considerations connected 
with the effect of the contract of guarantee.

He then quotes from Phillips on Evidence in which, after 
stating the general rule, the author states that the surety “may 
be affected by declaration or statements made by the principal 
when they arc connected with the business in respect of which 
the surety becomes bound and are made by the principal at the 
time of transacting the business,” from Taylor on Evidence and 
De Polyar on Guarantees, and other authorities, and states:

Those references shew that the principle now contended for by the 
plaintiffs has not been invented for the first time for the purposes of this 
case, hut has for some time lieen present to the mind of the profession. 

Holmes, J„ in his judgment, at p. 336, says:—
The point which we are called upon to decide in this case, although it 

has lieen referred to by text writers and discussed in the judgments of dis 
tinguished Judges lias not yet been, 1 think, the subject of authoritative 
discussion. A person contracts that another will faithfully perform the 
duties of an office to which he is appointed and that he will keep correct 
account of the moneys received by him in the discharge of those duties in 
certain books. The question is whether the entries of receipts made by 
sueli officer in the books referred to in the contract are evidence against 
the surety in an action brought for breach thereof. Neither the principle of 
Higliam v. Rid g way 8, nor that of Price v. Lord Torrington applies: for. 
in the present case the officer who made the entries is living, and possibly, 
available as a witness. Is there then any other legal principle upon which 
the admission of the entries can lie supported. There would. I presume, he 
no doubt that, if it were proved that, after the entries had been made, 
tiie defendant had stated that he did not. question them, or that lie was 
satisfied of their correctness, they could la- used against him as evidence 
that the sums had been actually received. They would not. of course, lie 
conclusive evidence of such receipt as against, him any more than thex 
would be conclusive ns against the person who made them, but they would 
be evidence on which a jury would be at liberty to act. This is not. indeed, 
the present case, but is there any material difference? It. is part of the 
very contract sued on that the accounts kept by the officer will he correct : 
and it is at. least reasonable that, under such circumstances, the person to 
whom this guaranty was «riven should he at liberty to rely upon the cor
rectness of the accounts thus guaranteed. T can find no authority ineon- 
•Ist-'nt with tliis view and in two or three of the cases quoted the Judges
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have. I think, rivognized it n* h mi* n for admitting tin* evidence, al 
llvmgli tin* decision* might haw lieen ntipported on oilier ground*.

lu Taylor on Evidence, 10th ed. (190(1), par. 785, the follow
ing in stated :

'Ih«* ndmisHioiiH of a principal can Hnmetime- i though only neblmii) In* 
received a* evidence in an action aipiinsi tin nuirti/ ii|miii his c dlateral 
nmlertaking. In such caw*, if the declaration* of the principal were no 
made during the tranaactlon of the I Minim*** for which an ret y was hound 
a* t:i become part of the rat pathr, they, a* auch. are ailnii**ihli*.

And in l)e Colyar on Qua ran toes, 3rd ed., at p. 208:
lint, otlicial hook* and reporta which the ollicial is bound to fnrniah a* 

one of the duties incidental to hi* office are, in Ireland and America and, 
therefore, presumably in Knglaml also, presumptive evidence against him 
ami hi* sureties.

Sub-nee. 4 of nee. 49 of the School Ordinance ((*.<>., eh. 75), 
provides that it shall he the duty of the treasurer of the Board 
to keep in a cash hook provided for the purpose a complete and 
detailed record of all money8 received and dislnirHed for school 
purpoHcH.

The books tendered as evidence in the present ease are un
doubtedly hooks which were kept by the principal in pursuance 
of the statute referred to. The obligation of the sureties is 
merely that he should well and truly account for and pay over 
the moneys received by him as treasurer, and it may he open to 
question whether the accounting for which they are sureties 
implies the entries in the cash hook of all moneys received by 
him, hut, apart from that question, it appears to me to he a 
reasonable deduction from the eases I have referred to that they 
must he deemed to he public hooks and that, as such, the entries 
made by Nicholls therein should he received as jtrimâ fncit evi
dence against the defendants.

1 would allow the appeal with costs and direct a new trial 
and that the costs of the former trial abide the event of thi
ne w trial.

Stuart, The bond in this case was upon the condition 
that the treasurer
«h» and nliall well and truly account for and pay over to tin* person or 
per*on* entitled thereto nil money* coining into hi* hnml* n* sueli treasurer.

Much stress was laid in the respondent’s argument upon the 
point that this condition did not hind the treasurer to keep 
correct hooks. I am unable to see the force of this argument. It
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seems to me to rest upon a misconception of the point in issue. 
The condition was that the treasurer should account for the 
moneys. 1 find in Murray's Dictionary that one meaning of tin- 
word account is “to give a particular statement of the adminis
tration of a trust.” ( 'ertainly the condition of the bond was that 
the treasurer should toll in detail what moneys he had received. To 
account for money coining into his hands means quite clearly 
something more than to pay over for the bond reads “account 
for a ad pay over.” It is true that the condition may not have 
been that he should enter his statements in a book in a written 
form. But certainly it was that he should make a statement at 
least verbal, of what he had received. If he was so confident ot 
his memory that lie did not need to write things down then he 
was certainly bound to, under the obligation of this bond, to tell 
verbally what items of money he had received. And the position 
on this appeal is exactly the same in my opinion as if Nicholls 
had made a number of verbal admissions to the trustees that 
at various dates he had received certain various sums of money 
from various sources. The obligation was that he should “well 
and Indi/” do that. The objection to the admissibility in evi
dence of his written admissions must rest upon the same ground 
exactly as an objection to the admissibility of such verbal state
ments as I refer to. I can see no reason why such verbal state
ments should be excluded as against the sureties. They became 
bound in a penalty at. least that his verbal statements, even if he 
had never made any written one, should be “well and truly” 
made. A statement, either verbal or written, is the only way in 
which an account can be given. Having ' themselves that 
his statements, however made, should be well and truly made 1 
am quite unable to see why tin- statements he did make, suppos
ing them to have been verbal only, could be objected to by the 
sureties. Those are the very things of which they undertook to 
guarantee the truth. And if this be so as to verbal statements 
there can be no difference in principle where the statements 
have been made in writing. For these reasons and also for the 
reasons given by my brother Scott in which 1 fully concur, T 
would allow the appeal. Appeal allowed.
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MARTINEAU v. PENNINGTON.
Quebec Court of Kim/s Itnich, Appall siilc, Sir Horan- Archambeault. C.J., 

Lai'i ii/iH, Crons, Carroll, aiul (1ervais, ./«/.

1. MoBTtiAUE ( § IV—50)—ASSIGNMENT— Sl HKTITUTION — No NEW DEBT
cheated—Rights of i»akites.

The registration of the transfer of a debt has not the effect of 
creating the hypothec different from that created by the deeds of obli
gation, but simply substitutes new creditors for the former ones ; 
therefore, if injured in any way the debtor is not entitled to attack 
the deed of transfer but should attack the deeds of original obligation.
The judgment of the Superior Court, which is confirmed, 

was rendered by Malouin, .1., November 4. 1913. There were two 
similar causes which were decided at the same time and in the 
same manner. The Bank of Nova Scotia is mis-en-came in the 
second action.

On August 30, 1910, by deed of obligation before the notary 
Allaire the appellant acknowledged that she owed to the mis-en- 
cause a sum of $10,000, which they had lent and advanced to 
her. To secure the repayment of this amount within 3 years 
from the date of the deed the appellant hypothecated to the 
lenders certain immoveables to the value of this sum of $10,000.

On July 12, 1911, the appellant agreed to give to the same 
creditors a new hypothec for $10,000 upon the immoveables 
already hypothecated by the above mentioned deed.

By deed of conveyance of March 14, 1913, before the notary 
Couture the mis-en-causc had assigned to the respondent with 
legal warranty the sum of $20,000 or whatever balance of this 
sum remained due to them with interest upon said sum or upon 
the balance remaining due by the appellant under the two above 
mentioned deeds.

The assignors conveyed to the assignee all their rights and 
interest in these sums subrogating and substituting the assignee 
in all their rights, titles, privileges and hypothecs against Dame 
Aurélie Martineau and upon the properties described in the said 
deeds.

On March 29, 1913, by deed before the notary Couture the 
respondent transferred to the respondent in the second cause, 
the Bank of Nova Scotia, the same debt acquired as aforesaid 
from the mis-en-enuse ; the second transfer is made in the same 
terms as the first and refers particularly to the deeds above 
mentioned executed by the appellant in favour of the mis-ni
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cause. The appellant has sued Pennington and the bank by two 
separate actions. K. H.

She alleges in eaeh of these actions that she never agreed Martixka, 
in favour of the respondents nor in favour of their auteurs to a »• 
hypothec or an obligation of $20.000; that the sole obligation '
that she had entered into was one of $10.000 in favour of the statement 
mis-en-cause, whieh obligation of $10.000 is guaranteed by the 
hypothecs mentioned in the deeds above referred to.

In eaeh of these actions the conclusions of the plaintiff were 
that by the judgment on the intervention the hypothec of 
$20,000 having affected the immoveables of the plaintiff by virtue 
of the deeds of transfer above mentioned should be declared null 
and non-existent for all legal purposes and that the 
of its registry should in consequence be ordered.

The respondent in eaeh case pleaded in denial of the allega
tions of the appellant that her immoveables were affected by a 
hyjtothec of $20,000 resulting from tin* registration of the deed 
of transfer and in alleging that the plaintiff had executed the 
two hypothecs above mentioned the guarantee advances made to 
here to the amount of $10,000.22; that this debt thus guaranteed 
had been transferred to the respondent and that the appellant 
could not. obtain radiation of these two hypothecs so long as she 
had not discharged the principle debt.

The action was dismissed by the Superior Court and this 
judgment was confirmed by the Court of Appeal.

Turyeon <(• Roy, for plaintiff.
Choquette d* Galipeault, for defendant.
Pentland d1 Stuart, for the mis-en-cause.
The judgment of the Court was delivered by
Lavergne, J.:—I am of opinion with the Judge of first in- j.

stance that no hypothec was created by the transfers in ques
tion and their registration; that the hyjtothec which might 
exist had been created by the two deeds of obligation above de
scribed. the one passed August 30. 1010. and the other July 12.
1011.

The registration of the transfer of a debt has not the effect 
of creating the hypothec different from that created by the 
deeds of obligation. It is a debt that the assignors have trails

4663
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lx B hypothecs, which hypothecs are only specially mentioned in this

Martineau
assignment by reference to these deeds of obligation in a most 
special manner and by giving the date, the amounts, the names

Pennington. of the notaries and the date of their registration. The transfer
in the present ease is an ordinary transfer of a debt substituting 
the transferee in all the rights of the transferors and nothing 
more and creating no additional hypothec. If the appellant was 
injured in any way she could attack the deeds of obligation in 
question, but not the deed of transfer which merely refers to the 
deeds of obligation and does not in any manner change the 
nature of the obligation or of the hypothec which might exist in 
virtue of the said deed.

I do not believe that we are called upon to examine any other 
question. The transfers of which 1 have spoken do not con
stitute a hypothec and have not changed the position of the 
appellant from this point of view, they have simply substituted 
for her former creditors the new creditors.

The two actions in question are, therefore, not well founded 
and the two judgments dismissing the actions of the appellant 
should be affirmed with costs. Appeal dismissed.

ONT. MORRISBURGH AND OTTAWA ELECTRIC R. CO. v. O’CONNOR.

SO.
Ontario Suprrmc Court. AppiUatr iHrision. Falronbridge,

Hodgins. J.A.. anil Ituldtll, and Latekford. ,/./. June 7. 1915.
1. corporations and companies igVBl—1761—Stock subscriptions— 

Subscription voidable—Right to repudiate—Laches.
The right to repudiate a subscription for shares on account of mis 

representation or because of non-delivery of a copy of the prospectus 
ns required by the Ontario ( ompanies Act (0 Edw. VII. ch. *27. sec. 3), 
must be exercised promptly ami will not be accepted as a defence 
where there has been unreasonable delay in approving or repudiating.

'Oatwnewfc Appeals by the defendants from the judgment of the County 
< 'ourt in favour of the plaintiffs.

Riddoll. J.

Montague (i. Powell, for appellants.
0. I). Kelley, for plaintiffs, respondents.
Riddell, J. :—The plaintiffs, an electric railway company, 

brought eleven actions in the County Court of the County 
of Carlcton for the amount of calls on the capital stock— 
the defences were in substance two, misrepresentation in pro
curing subscriptions and non-delivery before subscription of a
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prospectus. Ilis Honour Judge O’Reilly, sitting for the Judge 
of that County Court, gave judgment in favour of the plaintiffs, 
and ten appeals were taken to this Court. All the appeals were 
argued together : the defendants’ counsel admitted that he could 
not succeed on the ground of misrepresentation, and the cases 
turned on the second ground of defence.

The defendants relied on sec. 3(3) of an Act respecting Pros
pectuses issued by Companies, 6 Edw. VII. eh. 27 (O.) : “No 
subscription for stock . . . induced or obtained by verbal repre
sentations, shall be binding upon the subscriber, unless prior to 
his so subscribing he shall have received a copy of the pros
pectus. ’ ’

Assuming this statute to be in full force and not modified by 
subsequent legislation, we dismissed nine of the appeals, the 
defendants having, with full knowledge of the facts, ratified 
their positions of shareholders, by acting as directors, attending 
meetings of shareholders, giving proxies, paying calls on the 
stock, or the like unequivocal acts—vve considered that the most 
the Act could effect would be to wipe out the subscription alto
gether, and that if the subscriber himself, with full knowledge 
of the facts, took the position of shareholder, he was a share
holder. Quiltbet renunciare potest lege pro se introducto.

O’Connor’s case we reserved, and it is now to be decided.
O’Connor is a real estate agent : he was canvassed by Mc- 

Farlane, the promoter, and in March, 1911, signed a subscription 
list for 10 shares in the company. The subscription was accepted 
in June, and notice of allotment sent to and received by the de
fendant—he had paid $100, 10 per cent, of the face value of the 
stock, on subscription, but he failed to pay subsequent calls, 
though duly notified of such calls. A meeting of shareholders 
was held in July for the election of directors and general organi
sation—the defendant received notice of at least one meeting (he 
says in September), but he does not seem to have attended any 
or done any act which would establish his status as shareholder.

This action was brought in December, 1913 : the defendant 
never took steps to repudiate his subscription, although he knew 
that he was being considered a shareholder by the company and 
that his name was on the list of shareholders.

The plaintiffs contend that the Act of 1906. 6 Edw. VII. eh.
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Lstchford, J.
Hod gin*, J, A.

27, had, before the transactions in question, been repealed by the 
Ontario Companies Act of 1907, 7 Edw. VII. eh. 34, and that 
sec. 210 of this Act relieves them of the necessity of delivering a 
prospectus. In view of the language of sec. 3 of this Act, and 
of the fact that the statute of 1906 is omitted in schedule E, this 
repeal by implication may be doubtful. But there is a sound 
reason why this defence should not succeed.

The defendant allowed his name to be on the list of share
holders for two years and more, without objection, and I think 
he cannot be relieved now.

The rule in regard to voidable not void subscriptions is, that 
the right to avoid must, if exercised at all, be exercised promptly 
on discovering the facts. “For his name being on the register, 
he is held out to the public as a member, and persons may be in
duced to act on the faith of his membership: Oakes v. Turquand 
(1867), L..R 2 ILL. 325:” Palmer’s Company Precedents, 11th 
ed., p. 197. The cases given in Palmer, pp. 196, 197, are uniform 
in this direction.

In Carrique v. Catts, 20 D.L.R. 737, I thought that this 
principle should be extended to a proposed “syndicate”—the 
majority of the Court did not apply the principle in that par
ticular case, but expressed no opinion adverse to its complete 
acceptance in the case of a company.

The cases are, it is true, cases of subscription obtained by mis
representation ; but they arc decided on the fact that such a 
subscription is voidable only—that it is voidable by reason of 
misrepresentation is immaterial, it is the voidability of the con
tract which is material.

In the present case, there is no statutory prohibition against 
a company procuring subscriptions without the prior delivery 
of a prospectus so as to render such a subscription void as being 
in contravention of a statute—all that is done is to provide that 
a company procuring a subscription in that way does so at its 
own peril—the subscriber is not bound, but may elect to approve 
or disaffirm—in short, the contract is voidable and not void. It 
is wholly immaterial on xvhat ground or for what reason it is 
voidable—the important matter is that it is so.

I think this appeal should be dismissed with costs.
Falconbridoe, C.J.K.B., and Latchford, J., concurred.
HoixiiNR, J.A., dissented. Appeals dismissed with costs.
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CITY OF FRASERVILLE v BERUBE.
Quebec Court of King's Itenck, Appeal Hide, Sir Horace Arcliambcault, C.J., 

Trcnholme, Lavergnc, Cross, and Hoy, JJ.
I. Public impkovkmkxts (g 1V—05)—Municipality—Wohkh of pkbman-

KNT NATVKK—1)AM AtiK TO All.JolMNC, OWN KM—E.M1NKNT DOMAIN.
Where a timnici|»alitv has by law the right to construct works of a 

permanent nature ami obtain from a watercourse the necessary power 
to light a town, and to acquire by expropriation, land necessary tor 
the completion of the works, it has no right to pay a yearly indemnity 
based on the value of the crop for damages caused by inundation of 
the land of an adjoining owner but must expropriate the land and 
pay the indemnity in advance.

Appeal from u judgment of the Superior Court.
The city of Fraserville has constructed on Fourchue river 

a dam to increase the waterpower it uses in connection with the 
lighting of the town. That dam has raised the level of the water 
in the river and has inundated the land of the defendant. The 
result to him has been an impossibility to cultivate, and thereby 
he has been troubled in his possession and also has suffered dam
ages. He now takes the city to Court, claims damages and de
mands that that inundation be stopped.

The appellant claims that the land of the plaintiff had always 
been inundated by the natural increase of the water flow; that 
the works done by it were in the public interests and had been 
made by virtue of the law and with the approval of the Govern
ment of the Province of Quebec; that it had the right to con
struct that dam; and that it had offered to the respondent $24 
a year, an amount which he had refused. It also alleged want of 
having l>een put in default to have the amount of damages 
assessed by experts.

Lapointe, Stein rf* Levesque, for appellant.
L. Bérubé, for respondent.
The judgment of the Court was delivered by 
Lavergne, J. :—This action is an action for damages, and 

is at the same time a possessory and a petitory aetion. It is not 
contested that the construction of the dam has inundated the 
property of the plaintiff who has lost both of his hay crops for 
the summers of 1910 and 1911. The engineer says that since 
the construction of this dam the property of the respondent has 
been but a lake and that there are there permanently from 6 
to 15 ft. of water, according to the level of the ground. Cult i va -
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tion of thut farm has therefore become impossible. That is ad
mitted. The value of the hay crop lost by the plaintiff, and this 
is admitted by the appellant, is $24 a year, which sum has been 
offered by the appellant and refused by the respondent. The 
evidence on such value is contradictory.

The Judge in the Court of first instance, after a very careful 
study of that evidence, came to the conclusion that he should 
grant $30 a year for the hay in question, i.e., the sum of $60 
for the two crops. I am of opinion, that his conclusion is fair 
and justified by the evidence, and this part of his judgment 
must certainly be confirmed.

The second question to be discussed is the question of the 
negatory action. Was the respondent justified in demanding 
the ceasing of the trouble complained of and that the appellant 
stop inundating his farm by the working of this dam? As I said 
above, the appellant claims the right so to do and to be auth
orized to it by law and by its by-laws.

The works of the appellant are of a permanent nature for 
the maintenance of a system of electric light, and the fact that 
the farm of the respondent is inundated is so to say a permanent 
expropriation of that farm and a taking of possession of it by 
the appellant. The appellant had certainly the right to con
struct those works, but it could not so expropriate the farm of 
the respondent without indemnification, and by law said indem
nity must be paid in advance. Several years have now elapsed 
since the appellant has so deprived the respondent of his farm 
and it has done nothing until brought to Court to remedy such 
illegality.

The city had the right to proceed with such expropriation 
by virtue of the statutes which govern it; it admits that it had 
such right but claims that it was not bound to use it. and denies 
in a general way, the facts alleged by the respondent. As Ï 
said a few moments ago, however, it is ineontestible that it is 
the construction of that dam and those tanks which have ren
dered the property of the respondent of no use; the works which 
it has done are of a permanent nature, and, I repeat it. con
stitute on the part of the appellant a taking of possession of a 
permanent nature; therefore it must pay for this land. Tf later
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on, it abandons this dam and the inundation veaww, having be- 
come the proprietor of the land in question, it will have the right 
to re-aell it if it thinks proper. For the moment, in the eireum- 
stanees I have described, it cannot be permitted to continue that 
illegal occupation and it cannot do so except according to the 
statutes which confer on it such power, that is to say, through 
an expropriation ; it is for it to begin those procedures and not 
for the party expropriated.

In the absence of all proceedings by the appellant, the ex
propriated party is entitled to have recourse to the ordinary 
means granted by law and his action is well founded.

The Judge of first instance has, in his notes, cited several 
authorities, and the respondent in his factum has also cited a 
great number of them, and I refer in a special manner to the 
judgment and to the notes of the Judge of first instance. All 
other citations, 1 believe, are useless and could only be repeti
tions, and I therefore conclude that the judgment of first 
instance should be confirmed. Appeal dismissed.

QUE.

K. U.

Kkaskbviu.k

Lau-rniif, J.

Re HISLOP AND STRATFORD PARK BOARD. ONT.
Ontario Huprrmr Court. Boyil. C. Way 13. 1015 ^

1. Ivh:ri:nt ( (H C—-S3 >—Expropriation award—Timk of kntry.
The etr.'. i of se\ :!I7 of the Municipal Art. K.S.O. 1014. eh. 192. in 

corpora ted in the Public Parks Act, It.S.O. 1014, eh. 203. by sec. 17 of 
that Act. is. thiit where the arbitration is only as to the amount of 
compensation, ami the expropriating by law ilovs not authorize permit 
nent entry on the lam!, the award as to amount does not become bind 
ing on the Parks Board unless adopted by by-law within three months 
after the making of the award; ami where possession of the land has 
not been taken by the Board, and no provision is made in the by-law 
for entry upon the land under the award, interest should not be 
allowed to the claimant land-owner upon the sum awarded for the 
value of the land.

| Iff Marpherton amt City of Toronto ( 1896), 2t! O.R. 568, distill 
guished.l

2. Costs ( 6 I—8)—Expropriation print-kimnos—Dincrktion as to award

The power conferred on arbitrators In see. 344 of the Municipal 
Act. It.S.O. 1914. eh. 192. as incorporated in the Public Parks Act,
It.S.O. 1914, eh. 203. to award costs as a fixed sum or on the scale of 
the Courts, is discretionary, which they can exercise by disallowing

3. I)\macks (S III Lfl—280)—Expropriation of lands—Pi hi iv parks—
Proiia hi k advantaorh—Vai.v ation.

What is likely to In* the value of lands if certain local improvement* 
are made, which may or may not follow the acquisition of such lands 
for park purposes if in their existing conditions the lands are prac-

48—23 D.I..K.
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tii'ftll.v unsalable, is not to liv regarded in tlivir valuation upon au
expropriation of such lands for public parka.

Appeal from un award of arbitrators.
T. Uislop, for the appellants.
R. S. Robertson, for the Board.
Boyd, The by-law for the extension of the park sys

tem in Stratford provides that certain lands, being parts of 
lots 25 and 26 according to McPherson’s survey and part of 
park lots Nos. 428 and 429 according to the description set 
forth, be expropriated. An award made by three arbitrators, 
dated the 20th April, 1915, finds that the total amount of com
pensation is $1,400, and directs that each party shall pay half 
the arbitrators’ fees, and docs not allow costs to either party.

Appeal is by the owners, on the ground that the compensa
tion is insufficient, and that costs should have been given to the 
owners, and also interest allowed on the amount awarded for 
the value of the land, $1,200.

To take the last point first. Possession of the land has not 
been taken by the Board, and no provision is made in the by-law 
for entry upon the land under the award. The possession of 
the owners has been undisturbed, and may not be disturbed 
unless the Park Board determines to adopt the award within 
the time limited by the statute: I refer to sec. 347 of the Muni
cipal Act, R.S.O. 1914, eh. 192, incorporated in the Public Parks 
Act, R.S.O. 1914, ch. 203, by sec. 17 of that Act :—

Where the arbitration is as to compensation, if the expropriating 
by-law «lid not authorise or profess to authorise any entry on or use to he 
made of the land before the award, except for the purpose of survey, or if 
the by-law gave or professed to give such authority, but the arbitrators 
by their award find that it was not acted upon, the award shall not h<> bind
ing on the corporation, unless it is adopted by by law, within three months 
after the making of the award; and if it is not so adopted, the expropriat
ing by-law shall be deemed to be repealed, and the corporation shall pay 
the costs between solicitor and client of the reference and award, and shall 
also pay to the owner the damages, if any. sustained by him in consequence 
of the passing of the by-law, ami such damages if not mutually agreed 
upon shall be «letermined by arbitration.

The effect is, that where the arbitration is only as to the 
amount of compensation, and the by-law docs not authorize per
manent entry on the land, the award as to amount docs not be-
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conic binding on the Board unless adopted by by-law within three 
months after the making of the award.

Having regard to the relative situations of the parties as to 
the enjoyment of the land, the cases as to payment of interest 
on the sum awarded from the date of the by-law do not appear 
to be applicable. The leading case as to interest on the sum 
awarded is He Mac plier non and City of Toronto (1895), 2ti O.R. 
558. But interest was given because the effect of the by-law 
was to vest immediately in the corporation the property expro
priated, and, because the land was then taken possession of, in 
equivalent by way of interest was allowed to the owner. But 
where the effect of the by-law and arbitration is only to give an 
option to take the land at the amount awarded, the land itself 
is not taken or interfered with until the by-law is adopted by a 
further act of the Board. This is not a case in which the appel
lants arc entitled to interest on the amount of the award, as 
matters now stand.

Neither should there be any interference on the question of 
costs unless some material variation is to be made in the amount 
awarded. The statute—sec. :>44 of the Municipal Act—enables 
the arbitrators to award costs as a fixed sum or on the scale of the 
Courts:—

The arbitrators may award a fixed sum for costs or may award 
costs on the scale of the Supreme Court, or of the County Court, in 
which case they shall lie taxed by the proper officer of the Court in the 
county or district in which the first meeting of the arbitrators was held, 
without any further order, and the amount shall lie payable within one 
week after it is finally determined.

This is manifestly a discretionary power, which they 
can well exercise by disallowing costs. The ground of decision 
as to this was, no doubt, the great discrepancy between what 
was claimed, $5,000, and the sum awarded for the land.

And upon this head of appeal—on the merits—I can find 
no good ground on which to reverse or to increase the amount. 
It was evidently a special kind of land, in part low-lying, in part 
wet and marshy—difficult of access—and but a small portion 
available for building on. The evidence is greatly divergent as 
to values and as to opinions of potential values—the arbitrators, 
who well knew the place and viewed it, struck what seems to be

ONT.

8.C.

Kk
Hislop

Stratford
Park
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u reasonable mean between the extremes. 1 cannot doubt tlicit 
the rcelaination of this strip of land on the water front for park 
purposes will add to the amenity of the prospect and to the value 
of the lands retained by the proprietor.

There is great doubt in my mind whether the right of the 
owners is made out to lix the limit of their land as at the present 
water’s edge. Many changes have been made by digging out the 
bed and by making dykes along the edge of the stream as it was 
originally, which render it difficult to define the boundaries 
upon the evidence before me. The high values placed on the 
place by the claimants witnesses are based upon what is likely 
to be the value if certain local improvements were made, which 
may or may not follow the acquisition of the land for park pur
poses; but in its present situation 1 should deem the land to be 
practically unsalable.

I cannot, after reading and considering the evidence and 
all the plans etc. put in, find any tenable and satisfactory 
ground to disturb the conclusions of the arbitrators.

I dismiss the appeal with costs. Appeal dismissed.

QUE. MARCIL v. LEGAULT.
— Quebec Court of King's Hench, Appeal Hide, Sir Horace Archambeault, C.J., 

K. R. Treuholme, Cross, and Carroll, JJ.
1. Vendor and purchaser (8 1 E—2»)—Sale of land—Defective title—

Annulment.
A subsequent purchaser is justified in demanding the annulment of 

a sale where the immovable is subject to a real servitude of "non- 
ardi/icandi,” of which lie has nut been informed.

2. Covenants and conditions (gllA—10)—Sale of land—“Free from
incumbrances'*—Non-apparent servitude—Disclosure.

Where there is a clause in a deed of sale “free from incumbrances” 
( franc et t/uiltt ) ; tin* vendor is bound to disclose to the purchaser the 
existence of a non-apparent servitude, and cannot claim that the pur
chaser should have searched the records and so informed himself, but 
he will lie excused by shewing that the purchaser knew of the servi
tude at the time of sale.

statement Appeal from the Court of Review.
.1. /'. Mathieu, for appellant.
Permilt, for respondent.
The defendant complains that the property sold was sub

ject to a non-apparent servitude of 1 2‘ non-aetlifienndi” which 
the vendor had not made known to him but had always ignored. 
The conclusion of the declaration was that the plaintiff should
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cause this servitude to disappear or fiat experts should deter- QUE
mine the damages that he had suffered therefrom in order that k. It.
he might be permitted to deduet the same from the price of M ‘ 
sale.

The plaintiff replied that he had furnished all the titles to ‘ _
his purchaser, who, after having caused them to be examined statement, 
by his notary, deelared that he was satisfied: that the clause in 
question did not create a servitude but a personal obligation 
and that the defendant had never been troubled by this servi
tude.

Among the documents of title furnished to the purchaser 
was a certificate of examination by the Registrar of Deeds of 
his records upon which the servitude in question did not appear.

The plaintiff, after contesting the action on the merits.called 
in his vendor in warranty.

The Superior Court (Mercier, J.), on June 20, 1913, dis
missed the main action and maintained the action in warranty.
This judgment was reversed by the Court of Review (Tellier,
Pouliot, and Oreenshields, JJ.), on March 25, 1914 (Q.R. 45 
8.C. 481).

The facts of the case and the reasoning of the Judges below 
will be found in this report.

The Court of Appeal reversed the judgment of the Court of 
Review and restored that of the Superior Court for the follow
ing reasons

Considering that the deed of salt1 sued out by the respon
dent. is in effect, a deed with warranty of franc cl quitte, and 
binds the appellant to deliver to the respondent the property 
sold free of all charges ;

Considering that the registrar’s certificate establishes the 
property subject to servitude registered against the same ;

Considering said registrar’s certificate is sufficient evid
ence of the existence of such servitude registered against the 
said property ;

Considering the decisions given by this Court in the follow
ing cases, viz. :—

Wall v. Hamilton, 24 J. 49: Parker v. Ifalton, 3 J. 252, 256.
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QUE. Considering that tlivre is error in the judgment rendered

K. H. In the ( ourt ol' Review, at Montreal, on March 25, 1914, for the

March.
considérant aforesaid which has reversed the said judgment

Lmiault.
of the said Superior Court. Appeal allowed.

ALTA. Re ONTARIO FIRE INSURANCE.
Alberta Supreme Court, Stuart, ./. May It, 1915.

H. ('. 1. ( ’oimilt ATIONH ANIi COM TAX'IKS 1 § ! V ( 1 ."> CIO)- Sl'ATl'TOIlV I.IAIHI.ITY OK
D1HIXTOHS Til ANSIÏ.K OK STOCK TO VK.ItMiNS OK INSl 1 1 ICIKNT MEANS.

In order to relieve directors of the liabilities imposed under see. 24 
of the Companies’ Clauses Art. It.S.C. iSSti, eh. 1 IS, for allowing a 
transfer of unpaid stock to a person who is “not apparently of sufficient 
means" there must be a positive appearance of sufficient means; the 
directors must not approve a transfer to a person about whom they 
know nothing.

2. Coitl’Olt ATIONH ANI> COM TAMES (§ VI E dll) DlSSOl.C 1 ION AND WINDING
re PoWKItK OK I.K.I IDATOK S TAT l I'OKY LIA III l.l 1 V OK lURH'rollS.

The burden of proof that transfers of unpaid stock were made without 
due information and inquiry as to the financial responsibility of the 
transferee is upon the liquidator where the insolvent company was by 
its special Act of incorporation made subject to the statutory provision 
that the directors should be jointly ami severally liable for allowing 
the registration of a transfer of unpaid stock to a person not apparently 
of sufficient means, and the liquidator seeks to enforce that statutory 
liability.

Slaloment Application to settle the list of contributories of it company

in liquidation.

F. Taylor, K.( for contributories except ( i. S. Ewart.

II. P. (>. Stivary, for (1. S. Ewart.

A. //. Clarke, K.C., for the liquidators.
Stuart, .).: This is an application to settle a list of con

tributories, with particular reference to one class of alleged con

tributories, who have been for convenience referred toits .schedule 
A. The list of names in this schedule consists of the names of 
some thirty-six persons who were at one time shareholders, but 

had previous to the winding-up order transferred their shares. 
The application is to add their names to the list of contributories 

in respect of the amounts still unpaid upon the shares formerly 

held by them.
The company was incorporated by a special Act, being 4 & 5 

Edw. N IL, eh. 137 (Dont.), which was assented to on May Hi, 

1905. The capital stock was fixed at $5,000, and the shares at 

S100 each.
Apparently, for a year and a half nothing was done except to 

secure subscriptions for stock. Then, on January 14 and 15, 1907, 

organization meetings of the provisional directors and of the
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shareholders were held. At the meeting of the provisional 
directors it was reported that 3,250 shari-s had l»e< n allotted, and 
that of these Robert Thomson had taken 1,410 ami Percy W. 
Thomson 1,410. The remaining 430 shares were distributed in 
small amounts among a number of persons. At the shareholders’ 
meeting on January 15, Robert Thomson, Percy W. Thomson, 
J. Hoyden Thomson, and six other gentlemen, were elected 
directors. It was also decided that a contract should be entered 
into with William Thomson & Company, of St. John, N.B., by 
which that linn should agree to take the entire management of the 
company's business, to get 30 per cent, of the gross premium 
income, and pay all expenses, with certain exceptions. Then 
a directors’ meeting was held, at which Holiert Thomson was 
elected president and Percy W. Thomson secretary-treasurer. 
A contract was then entered into l>etween the company and \\. 
Thomson & Company upon the terms referred to in the share
holders’ resolution. This contract was signed on Ixdialf of W. 
Thomson & Company by Robert Thomson and Percy W. Thom
son, and on behalf of the Ontario Fire Insurance Company by 
Robert Thomson and Percy W. Thomson. Presumably these 
were the same gentlemen as had signed on behalf of W. Thomson 
& Company.

At this meeting W. Thomson <V Company were appointed 
chief agents for the company in Canada, in compliance with a 
certain provision of the Insurance Act. A shareholders’ meeting 
was then immediately held, at which this contract was approved 
and confirmed. The next annual meeting of the company was 
held on February IV, 1V08, and at a special or adjourned meeting 
of shareholders held on February 21. IVON, the tenus of the 
contract with W. Thomson *V Company wore changed so that the 
latter firm were to be paid $5,000 a year, in return for which 
they were to “provide" a manager of the company, who was to 
reside in Toronto.

At a shareholders' meeting of December 17, IVON, the head 
office of the company was changed to St. John, N.B., at which 
place W. Thomson A: Company carried oil business as general 
insurance agents.

During 1V0V, owing to a large fire in Cnmphellton, fire losses to 
the amount of $47,120 had to be paid.
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Stuart, J,

At the annual meeting in February, 1911, Roliert Thomson, 
Percy VV. Thomson, George S. Ewart, K. S. Ewing, A. ( '. Ileigh- 
ington, Leavitt, Parker, ami .1. Hoyden Thomson, were elected 
directors.

At a meeting of the directors held on September 2, 1911, it 
was reported that five fires which had occurred had caused heavy 
losses, and that the Insurance Inspector was demanding that 
$50,000 additional capital be provided. It iras decided to make 
an additional call of 5 |>er cent. on the shares subscribed, to be 
paid on October 5. A special meeting of the shareholders was 
called for September 25, 1911, in order to get direction as to what 
to do, but it was decided, “if possible, before hearing from the 
stockholders, to sell the company, or, failing that, to re-insure 
as much as could be re-insured, anil cancel the balance.” Such, 
at least, was the minute entered in the record of that meeting. 
On September 15 a meeting of the directors was held, at which it 
was reported that the business of the company at the Winnipeg, 
Toronto and Montreal branches had resulted in losses which 
amounted to about $6,000.

About September 17, 1911, a Mr. .1. E. Rice, at that time 
managing director of the Western Canada Fire Insurance Com
pany, with its head office in Calgary, arrived in St. John upon 
business connected with his own company. The Thomson Com
pany had Ih‘ch doing some business for the Western Canada, 
whose operations had extended apparent I y to the Maritime 
Provinces. Rice met Ewing, the vice-president, and Percy W. 
Thomson, the secretary-treasurer of the Ontario Fire Insurance 
Company. Ewing suggested that the Western Canada should 
buy out the Ontario. After several informal meetings a telegram 
was sent to Calgary to the Western Canada Fire Company sug
gesting the purchase of the Ontario. On the 19th, Col. Walker, 
president of the Western Canada, wired back a non-committal 
answer, saying that they wanted more information and would 
await Rice’s return to Calgary. On the 19th, and before the 
receipt of this wire from Walker, Ewing drew up and Rice signed 
the following document:—

St.John, N.B., September 19th, 1911. 
The Stockholders of the Ontario Fire Insurance Company, St. John, N.lt.

On behalf of myself and associates, I offer to take over all or any of the 
shares in your company, provided the amount acquired be not less than
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the control or 50' ,' of the entire company, the holders of which shares arc 
willing to surrender these shares to me. and upon which stock at least 50% 
has been paid up.

On all stock thus surrendered and transferred to me or my nominee,
I will guarantee to relieve the present holders of any further liability.

Furthermore, I guarantee on behalf of myself and associates to pay 
into the Ontario Fire Insurance Company on or before October 30th, 1011, 
on the stock acquired by me and my associates, the sum of $30.000 in cash, 
or in securities acceptable to the Dominion Insurance Department.

Yours truly, fSgd.) J. E. Rick.
Rice also signed the following document :
I. ,1. E. Rice, of Calgary, Alta., do hereby give to you, Percy W. Thom

son or to you Robert S. Ewing, power to accept transfers of shares in my 
name in the Ontario Fire Insurance Co.

Dated this 19th day of September, A.D. 1911, in the City of St. John, 
N.ll. I*kal1.

Witness: J. Roy den Thomson. (Sgd.) J. E. Rice.
These documents were left with Ewing ami Thomson. Rice 

stated in his evidence that Ewing said that he wanted something 
to shew the shareholders. Rice also stated that in making the 
above arrangement lie never intended to act for himself personally, 
but only for the Western Canada Fire Insurance Company as a 
company, although he admitted that the Western Canada had 
no power to purchase stock or shares in any other company, but 
had power only to amalgamate. On a reference to sec. 24 of eh. 24 
of the Statutes of Allmrta, 1910 (2nd sess.), the Act incorporating 
the Western Canada Fire Insurance Company, it appears that 
this is the case, although the procedure to be followed in amal
gamation is not very definitely laid down. Rice swore, and there 
was no evidence to contradict him, that he told Ewing and Thom
son that the Western Canada had no power to purchase shares in 
any other company. He also swore that Ewing and Thomson 
I Kith knew that he was acting for the Western Canada. He 
stated that by the words, “my associates,” in the letter above 
quoted, he meant the Western Canada Fire Insurance Company, 
for whom lie was acting. Rice then left for the west, having made 
no further arrangements of any kind. On September 25 the 
meeting of shareholders was held, and in the minutes of that 
meeting it is stated that it was called to consider three plans: 
first, to sell the company; second, to re-insure the company’s 
liabilities and wind up the company; third, to provide sufficient 
capital to “rehabilitate” the company. A letter was there read 
from the Superintendent of Insurance, in which he commented

ALTA.
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ALTA. upon the* position of the company, saying that its capital was all
8. C. gone, and that additional capital should he paid in. It is also
Re

Ont. Fibf
|VS.

recorded in the minutes that the vice-president advised the share
holders that to re-insure the liabilities of the company and wind 
it up would require three or four more calls, that his suggestion
was not entertained by the meeting, and that no one could consider 
the proposition of providing more capital. The meeting of the 
shareholders was not a very large one, apparently, only one 
shareholder who was not a director being present in person, while 
Percy W. Thomson held proxies for 850 shares, including a proxy 
for one Dale for 250 shares. The letter of September 10 from 
Rice was then read, and a motion was carried that it be submitted 
to the shareholders individually. The meeting was unanimous, 
so the minutes state, in favour of the proposition, but it was 
recognised that the meeting could not commit the stockholders 
not present. The secretary was directed to send a brief resume 
of Rice’s offer to the shareholders, and to advise them of the 
opinion of the meeting as to the three plans.

The next important entry in the minutes of that meeting is 
to the effect that the following transfers of shares were reported 
and accepted: Ella V. Thomson to .1. E. Rice, 250 shares; .1. 
Royden Thomson to J. E. Rice, 50 shares; Percy W. Thomson 
to J. E. Rice, 407 shares; Robert Thomson to J. E. Rice, 305 
shares; National Insurance Corporation to ,1. E. Rice, 100 shares; 
Florence A. Tingey to .1. E. Rice, 0 shares; Louisa A. Thomson 
to J. E. Rice, 20 shares. The next entry is to the effect that the 
secretary (t.e., Percy W. Thomson) reported that Mr. Robert 
Thomson and Mr. .1. Royden Thomson, having sold their stock, 
ceased to be directors and officials of the company. Here another 
entry follows referring to the resignation of William Thomson A 
Company as general managers.

It appears from the share register and from the share cer
tificates that already, on September 20, the next day after Rice’s 
departure and five days before the shareholders’ meeting above 
referred to, and therefore long before there was any certainty 
that the $35,000 in cash referred to in the letter of the 19th would 
be forthcoming, the Thomsons proceeded to transfer their shares 
to Rice. Tingey’s were transferred on the 21st. On September 
29, Thomas Clarke transferred to Rice 10 shares and Lucy M.
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Noyes 50 shares. This made up, in all, 1,258 shares transferred ALTA' 
to Rice by that date. S. C.

In the shareholders' minute book the following entry appears ,,K
without date, although obviously the date of its entry must he Ont. Kiri:

Ins.later than September 30:— __
“At the request of the vice-president (this was R. S. Kwing) H,,,ert'J* 

it was decided to place in the minute book the following telegram:
Calgary, September 30.

Arrived last night, Board Meeting held to-day. Have made call of 
20',' ns arranged, thirty days required from Monday to collect call, should 
provide XôO.OtX), stock certificates received.

“This telegram is signed by .1 10. Rice. Western Canada hire. 
and is an evidence that Mr. Rice fully intends to carry out his 
arrangement in accordance with his letter to the stockholders, 
etc.”

In my opinion this memorandum must have been made with 
the knowledge of at least the directors who resided in St. John, 
and it would seem to show that the Thomsons, at least, as well as 
Ewing, must have understood what Rice in his evidence stated 
to Ih1 the case, that Rice was acting not on behalf of himself per
sonally, but really on liehalf of the Western Canada Fire Insurance 
Company or its shareholders. That company, of course, had no 
power to purchase shares in another company; and if it be said 
that Rice was acting merely on behalf of certain shareholders of 
that company, whose identity was still unrevealed, it must have 
appeared very strange to the persons in control in Si. John that 
the $35,000 promised was to he raised by a call upon the stock 
of the Western Canada Fire Insurance Company. Rice was,
I have no doubt, attempting in a very clumsy fashion, and without 
the advice and direction, apparently, of a legal adviser, to effect 
in some way an amalgamation of the two companies.

On (Holier 2, Percy W. Thomson sent the following letter to 
Rice:—

St.John, N.B., October 2nd, A.M., 1911.
Dear Sir:—Many thanks for your telegram that you had held a meeting 

of the Western Canada and made a call of 20',. payable November 2nd, 
which xhould provide $50,000, and that the stock certificates have been 
received. I am reporting therefore to my directors, and no doubt you will 
arrange that $30.000 is paid in to the Ontario Fire, either in cash or in a|>- 
proved securities, suitable to the Dominion Insurance Department, before 
October 30th as agreed.

I confirm my night letter of September 30th. in which I suggested that 
you kuppltj additional names, together with wired power of attorney to Mr.



704 Dominion Law Rkportk. [23 D.L.R.

ALTA. Ewing, Yiev-Prcsidvnt, and to myself, so that we could transfer the stocl 
^" over to different names rather than to one person, and in addition to this
_' that you should authorize Mr. Ewing and myself to subdivide some of

Re your holdings and this action would disarm a possible criticism by the
Ont. Fini Insurance Department relative to one man holding all the stock.

,xs- The night lettergram referred to in this letter is not produced,
stuart,j. but it was apparently as a consequence of the suggestion which 

it is said to have contained that the following telegram was sent 
to Thomson & Company :—
Thomson & Son, St. John, N.B. Calgary, Alberta, 4, 5-11.

We appoint Percy W. Thomson or Robert Ewing our attorney to 
accept transfer of Ontario fire stock on which fifty per cent, has been paid.

(Sgd.) John Craiu.
On October 4 Rice sent the following telegram to St. John:—

Thomson & Son. Calgary, Alta., October 4.
Transfer four hundred shares Ontario Eire to John Craig, two hundred 

each to William II. Rowe and Stephen G. Wheatley, all of Calgary, will 
advise later who to elect president and further division of shares.

7.15 A.M. 5th. (Sgd.) James E. Rick.
On October 13, at Calgary, James Walker and Francois Adams 

signed under seal the following document:—
We, the undersigned, hereby appoint Percy W. Thomson, or failing 

him, Robert Ewing, our attorney to accept transfer of shares in the Ontario 
Fire Insurance Company upon which 50', has been paid.

This seems to have been forwarded to St. John by Rice in the 
letter referred to in the following telegram :- 
Percy W. Thomson. Calgary, October 27.

Appoint Colonel Jus. Walker president, and Francois Adams director, 
and transfer two hundred shares to each, letter in mail. J. E. Rice.

On October 24, 1911, it directors’ meeting was held, at which 
Ewing presided as vice-president and at which Leavitt, Porter 
and P. W. Thomson were the other directors present. It was 
decided to borrow $10,000 from the company’s bank upon a note. 
Rice and Craig, a Calgary man, were elected directors; Porter 
and Leavitt resigned, and their resignations were accepted.

On November 1 Rice sent the following telegram:
Ontario Fire Insurance Company.

Please transfer two hundred shares each to Col. Walker and Francois 
Adams, and 1 hereby appoint Percy W. Thomson my attorney to execute 
such transfer.

Witness: S. G. Wheatley. (Sgd.) J. E. Rice.
On November 2 there was a directors’ meeting, at which 

only Ewing and Percy W. Thomson were present. It was re
ported that a $10,000 draft on Rice had been honoured and the 
note given the bank retired. Col. Walker and Francois Adams
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were elected directors by the only two remaining directors who 
still stayed with the ship. This repetition of the former action 
was no doubt due to the lack of qualification in these men pre
viously, because apparently until the telegram of November 1, 
P. W. Thomson had not even a shred of authority to execute 
transfers of shares on behalf of Rice, living and Thomson at 
this meeting also elected Walker president of the company.

On November 7. Ewing and Thomson held another directors' 
meeting, the minute of which says that waiver of notice had 
liven received from Rice, Craig and Heighington, and a tele
graphic consent received from Adams and Walker. A motion 
was passed changing the head office to Calgary. A shareholders' 
meeting, however, was legally necessary to confirm this.

On Noveml>er 18, 1911, another directors’ meeting was held, 
at which Ewing, P. W. Thomson and one W. II. Rowe were 
present. Rowe had liven elected a director at a previous meeting 
of the directors. Waiver of notices were received, so the minute 
states, from Walker, Craig, Wheatley and Adams, all Calgary 
men, and from Heighington. The minutes then proceed to say 
that P. W. Thomson stated that it lieing hi* intention to sell his 
stock he resigned as secretary-treasurer. His resignation was 
accepted, and Rowe elected instead. R. S. Ewing stated that he 
was leaving the city, and resigned as vice-president and managing 
director. His resignation was accepted, and .1. E. Rice elected 
instead. Then a motion was passed cancelling R. S. Ewing’s 
118 shares of stock for non-payment of the call of 10 per cent, 
made on October 5th.

The scene then shifted to Calgary. Early in Decemlwr the 
books seem to have been forwarded then- from St. John, and on 
December 11, 1911, there is an entry of minutes of a directors’ 
meeting, at which Walker (president), McCormick (vice-presi
dent), J. E. Rice (managing director), Craig (a director), and 
Wheat ley and Rowe are recorded as being present. There was 
a motion passed that McCormick, Warnock, Day, Wheatley and 
Rowe be directors. There is a minute that the following shares be 
allotted: F. Adams, 200 shares; J. Craig, 202 shares; J. E. Rice, 
858 shares; W. 11. Rowe, 102 shares; Col. Walker, 200 shares; 
S. G. Wheatley, 112 shares ; total, 1,734 shares.

There is no record that the people applied for these shares, 
but some indication of what was in the minds of the persons
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ALTA. present is given by the next entry, which is to the following effect :
8.C. “In accordance with the request of the holders, it was resolved
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that the following shares be and are hereby cancelled, and all 
calls thereon be forfeited to the company.” Then follows a list 
of names, with various amounts in shares set opposite, the total
number being just 1,734. In this list appears the names of the 
transferors of the above-mentioned 1,258 shares, apparently, for 
the number of shares they already had transferred to Rice and a 
large number of other names for smaller amounts of stock appar
ently for the number of shares they had transferred to Rice, 
Craig and Wheatley.

At the hearing the evidence in regard to schedule A was 
closed only so far as related to those on that schedule who had 
been directors of the company, that is, the three Thomsons, 
Leavitt, Porter and I!wart. Ewing, though a director, does not 
appear on schedule A, because his shares were cancelled, not 
assigned. 1 have stated some of the facts in regard to the transfer 
of these directors’ shares. It appears that on October 2, 1911, 
Ewart transferred 20 shares to John Craig, and that on October 5 
this transfer was accepted by P. W. Thomson as attorney for ( 'raig. 
This was done, no doubt, under the authority of the telegram of 
October 4 above quoted. Ewart had paid SHOO on these shares, 
and just before transferring them is credited with having paid 
$200 more. On September 20 P. W. Thomson signed a transfer 
of 20 shares, not above-mentioned, to J. E. Rice, but apparently 
on November 18 he changed the name of the transferee to John 
Craig, because on the latter date he purports to accept the transfer 
as attorney for (’raig. Robert T. Leavitt, who had subscribed 
for 20 shares and had paid $800 on them, apparently paid the 
October 5 call of 10 per cent., viz., $200 on October 24, 1911, and 
on the same day transferred the shares to Craig. Alfred Porter 
was in the same position, and did exactly the same thing.

There does not appear to have been any meeting of directors 
at which the transfers by the directors themselves to Rice and 
Craig were ever passed upon. The transfers are, in fact, recorded 
in the share register, but whether the Court can presume, in the 
absence of any evidence one way or the other, that these entries 
were made by the authority of the directors and not by the sec
retary-treasurer on his own motion, may be a question. In so 
far as the transfers of September 20 and 21 are concerned, there is,
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of course, the minute of the shareholders’ meeting of September __
20, in which it is stated that these transfers were “reported and S.C. 
accepted.” Whether such an approval by the shareholders can |.E 
take the place of a passing upon the transfers by the directors or Ont. Fibk

not may be another question. It seems clear, however, that the __ 1
approval of the shareholders’ meeting could have no effect, for 8tuart' J‘ 
two reasons: first, because at that date the condition upon which 
Rice’s offer had been made, viz., that he was to get over 50 per 
cent, of the shares, had not been fulfilled, and his offer was still 
conditional ; and second, because the statutes, as 1 shall point 
out, places the duty upon the directors, and not upon the share
holders, of approving or rejecting a transfer.

It appears that the company is subject to the provisions of the 
Companies’ Clause Act, being ch. 118 of the R.S.C. (1886), which 
was the statute in force when the company was incorporated in 
1905. It is true that by sec. 3 of that Act insurance companies 
are expressly excepted from its operation, but the special Act of 
Incorporation, 4 & 5 Edw. VII., ch. 137, says in sec. 10 that 
“the Companies’ Clause Act, except secs. 18 and 39 thereof, 
shall apply to the company in so far as it is not inconsistent with 
any provisions of the Insurance Act.” Section 24 of the Com
panies’ Clause Act does not appear to contain any thing incon
sistent with the Insurance Act, and it seems clear that by virtue 
of the provision quoted from the special and the later Act, this 
section does apply to the company. The section reads in part as 
follows :—

The Directors may allow or refuse to allow the entry in any such book 
(i.e., the stock hook provided in the preceding section) of any transfer of 
stock whereof the whole amount has not been paid; and wherever entry is 
made in such book of any transfer of stock not fully paid up to a person who 
is not apparently of sufficient means, the directors shall be jointly and 
severally liable to the creditors of the Company in the same manner and to 
the same extent as the transferring shareholder, except for such entry, 
would have been.

Section 25 provides in effect that no transfer for stock, except 
made under judicial process or order, is to be valid unless entry 
thereof is made in the stock book, except to shew the rights of the 
two parties and to render them both jointly and severally liable 
to the company and its creditors. Section 26 provides that the 
stock lxx>k shall be open at all reasonable hours for the insect ion 
by shareholders and creditors.
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question in regard to the matter, I think it proper to take it as 
admitted that the transfers were in fact passed upon at some time 
or other hy the directors and the entries thereof recorded hy their
authority, even though there does not seem to he any record of 
any such action at a meeting on their part, and though no mention 
of any such meeting is made in the affidavits filed hy some of the 
transferors who were directors. The affidavit of 1*. W. Thomson 
does state that the transfers were “fully entered in the hooks 
of the company.” The onus of proving absence of action by the 
directors was clearly on the liquidator, inasmuch as the present 
application is an application to add to the list of contributories 
persons who do not appear on the register.

The contention on behalf of the liquidator rests upon two 
grounds: first, that Rice and his associates were persons “not 
apparently of sufficient means,” and that therefore the directors 
who passed upon the transfers made by each of their fellow 
directors individually and by themselves individually and allowed 
them to he entered in the stock hook are still jointly and severally 
liable to the same extent as the transferring director would, hut 
for such entry, have been liable, by virtue of the latter part of the 
extract from sec. 11 above quoted; secondly, that apart from that 
provision, the transfers of their shares by the individual directors 
in this instance come within the scope of one at least of the rules 
laid down in Limitai'.s Case, (1910] 1 Ch.D. 312. It was indeed 
upon this case that counsel for the alleged contributories chiefly 
relied. The Court of Appeal in England, consisting of Cozens- 
Hardy, M.K., Fletcher, Moulton, and Buckley, .1.)., laid down, in 
a considered judgment prepared hy the last-named Judge, three 
propositions, which may he quoted partly but not entirely from 
the head note, as follows :—

“Where the articles contain no clause authorizing directors 
to reject a transferee, a shareholder may, up to the last moment 
before liquidation, and for the express purpose of escaping liability, 
transfer his partly paid shares to a transferee, even though he be 
a pauper, and may compel the directors to register that transfer, 
provided it he an out-and-out transfer reserving to the transferor 
no beneficial right to the shares, direct or indirect.” Whether 
the transfer is of that character is a question of fact.
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Where the articles contain a clause emi>owering the directors 
to reject a transferee whom they do not approve, the transferor 
cannot escape liability if he has actively by falsehood, or passively 
by concealment, induced the directors to pass and register a trans
fer (even though it 1m* an out-and-out transfer) which if he had 
not so deceived or concealed they would have refused to register. 
Here, again, the question is one of fact.

Whether the articles do or do not contain a clause author
izing the directors to refuse registration, the transferor cannot 
escape liability where he has obtained the advantage of execut
ing and registering the transfer upon an opportunity obtained by 
him fraudulently or in breach of some duty which lx* owed to the 
corporation.

Of course the present case does not come within the first rule 
laid down, because the directors here had power to refuse to 
register transfers.

There is an obvious difficulty in attempting to apply either 
the second or third rule to the present case, because those rules 
are clearly based upon the assumption that the transferring 
shareholder is a person distinct from the directors. It is for 
this reason, as well as because of the special terms of the statute, 
that it seems to me quite impossible to say that Limitai’* case 
is conclusive against the liquidator. Other considerations in
evitably arise out of the dual position of the directors here. It 
is clear that, in passing upon transfers where they have a right to 
reject, the directors are exercising a power placed in their hands 
for the benefit of persons other than themselves, and are virtually 
trustees. More than this, if the power is placed in their hands 
merely by articles of association which constitute a contract 
among the shareholders only, it may be that the power is exercis
able only in the interest of the shareholders who have placed it in 
their hands. Hut there is something more than that here. The 
power is placed in the hands of the directors of this insurance 
company by the special Act incorporating it, and it seems to me 
that it might very reasonably be contended that owing to the 
general tenor of the provisions of secs. 24, 25 and 2(i of the Com
panies' Clauses Act, which are made applicable to this company 
in the way I have shewn, the power to pass upon transfers of stock 
not fully paid up was intended by Parliament to be exercised, not
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merely in the interests of the general hotly of the shareholders, 
hut in the interest also of the publie doing business with the 
company and Incoming its actual or contingent creditors.

After much consideration now 1 have come to the conclusion 
that the old directors ought to he added to the list in respect of 
the shares transferred by themselves and accepted by them while 
t hey were directors.

1 come to this conclusion simply upon the wording of the 
statute. But, before dealing with that, 1 think it advisable to 
make some observations which are perhaps more especially ap
plicable to the question of the general liability of the directors in 
respect of all the shares transferred.

I think it probably true that if there was no fraud upon the 
other shareholders who signed, no transfers and no breach of 
duty towards them, the directors e be bound to make any 
more careful inquiry into the standing of a proposed transferee, 
where they are transferring their own shares, than would be de
manded of them when passing upon a transfer of a shareholder 
who is not a director.

It is clear, from the affidavit of Percy W. Thomson, that the 
offer of Rice was communicated to all the shareholders, so that 
an equal opportunity was given to all to accept. Rice was not 
paying anything for the shares, and it was therefore a matter of 
indifference to him if every single shareholder took up his offer; 
at least, if we assume t hat the amount unpaid on one-half the 
stock would be sufficient to meet all the then outstanding liabilities, 
which 1 think was the case. Of course the shareholders wore en
titled to l»e informed not only of Rice’s offer but also of the ex
ceedingly difficult and dangerous position in which the company 
then stood. I am inclined to think that it might not improperly 
be inferred from the evidence before me, that the shareholders 
were fairly well advised of the unsatisfactory condition of the 
company.

But, however this may t>e, there is the high authority of 
Lord (’aims, in his judgment delivered in the House of Lords 
in Murray v. Hush, L.R. 0 E. & I. App. at p. 59, that a remedy 
against the directors could in such a case only be obtained by a 
bill in equity, and not under winding-up proceedings.

It is also somewhat difficult for me to reconcile the views 
expressed by Lord (’aims with any application to the case of a

/
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director transferring his own shares of the third rule laid down in 
Limitais ease, which is in any case only obiter, and expressed also 
only in respect of a transfer hy a person who is a shareholder only.

For the purpose of the single matter which is before me for 
decision, viz., whether the old directors can be made liable in 
respect of their own shares which they transferred, I do not think 
it necessary to go beyond the terms of the Companies’ Clauses 
Act. Under the terms of that Act, 1 do indeed find it difficult 
to see how the directors can be in any worse position with regard 
to a transfer made by themselves than with regard to a transfer 
made by any ordinary shareholder. In the one ease, as in the 
other, the test seems to me to be in the question, “Was the trans
feree not apparently of sufficient means?” It is true that as a 
general rule a director will be liable to know more about his own 
purchaser or transferee than about the proposed transferee from 
an ordinary shareholder. But in either ease the same rule must 
apply according to the facts. In the ease of his own transferee 
more things, in fact, may be apparent or will likely be apparent, 
but in either case the meaning of the statute must surely be that 
judgment must be passed upon the act of the directors in approv
ing the transfer according to what was or was not apparent to 
them. 1 think that in either case one result of the statute is that 
the directors must not approve a transfer to a person, for instance, 
about whom they know absolutely nothing at all, for in such a 
case the transferee cannot appear to be of sufficient means, l'he 
effect of the statute obviously is that in order to he relieved there 
must be a positive appearance of sufficient means. If the word 
“not” had been differently placed so that the phrase would read 
“apparently not of sufficient means,” then I think the effect 
would have been to make the burden upon the directors lighter, 
because then then* would have to be a positive appearance of 
insufficiency in order to impose the burden; whereas, as the 
words are placed, there must be to them a positive appearance of 
sufficiency in order to relieve them from it. The question, there
fore, is whether the liquidator has shewn that there was not such 
a positive appearance of sufficiency. This reveals a distinction 
which must be borne in mind between the burden of inquiry or 
knowledge or judgment, or whatever it may be called, which 
rested upon the directors at the time of approval of the trans
ferees and the burden of proof which rested upon tin* liquidator
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at the hearing of the application. I think that in the first instance 
the burden of proof that the transferees did not present to the 
directors such a |M»sitivc appearance of sufficiency as would 
relieve them from the burden otherwise imposed by the statute 
rested upon the liquidator. In view of this circumstance, that 
the burden u|M>n the liquidator was that of proving a negative, I 
think lie went as far as the C ourt should call upon him to go or 
as he could be expected to go, and that he should not Ik* expected 
to exhaust all possible facts which might have appeared to the 
directors and shew that they did not so ap|K*ar, but that he. 
having gone as far as he did, the directors, if they claimed that 
certain facts did appear to them to Ik* true with respect to the 
proposed transferee which apparently shewed him to 1m* possessed 
of sufficient means, should have presented such facts to the Court 
on their own behalf.

Now, how far did the liquidator go in his proof? It was 
shewn that Rice hap|M*ncd to be in St. John in connection with 
some business of the Western Canada Fire Insurance Company, 
of which he was a managing director; that some of the officers 
of the Ontario suggested to him the question of acquiring the 
control or ownership of that company; that Rice informed them 
that his company had no power to buy shares in another company; 
that he telegraphed the projMisal to Walker, then president of the 
Western Canada, who replied that more information was needed, 
which telegram I must infer was brought to attention of the 
Ontario directors, and that then Rice signed the offer drawn up 
by Kwing, and the power of attorney to I*. W. Thomson to accept 
on his liehalf, that lie immediately left for the west, and that then 
the very next day—with what would appear to have l>een rather 
indecent haste—1,258 shares were transferred to him, either by 
the directors themselves or by shareholders to whom they im
mediately communicated the offer and with whom they must have 
lieen very closely in touch. Rice was not paying anything for 
these shares to the transferors, so that the directors as transferors 
had no direct {icrsona! interest in his financial standing, lie was, 
however, to their knowledge, assuming a contingent obligation 
to the company which would liecome a real one whenever calls 
were made to the extent of $()2,tHX). Is it not fairly clear from 
the circumstances that Rice did not really positively appear to 
the directors to Ik* of sufficient means to meet such a possible
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obligation. His offer was received on the 10th. His residence __
was in Ca'gary, and his business centred there. There is no S. C. 
evidence of any intervening inquiries having been made about ,.K 
him prior to the execution of the transfers. Owing to the distance Ont. I-no
and the shortness of the time, I think it is in any case impossible __
that really sufficient inquiries could have been made. But there atuart'-l 
is more than that. It seems to me that the inference must not be 
made from the facts proven, and particularly from some of the 
later telegrams which 1 have quoted, that the directors knew 
perfectly well that Rice had not the slightest intention of pur
chasing all these shares in his own name, but really intended to 
get other people, /<> the directors absolutely unknown, to become 
the owners of them. They could not have thought that the 
resources of the Western Canada as a company were liehind him, 
localise they had l>een informed that that company had no power 
to acquire shares in another company, and they therefore must 
have known that for sufficiency of means they must look to in
dividuals only, to Rice and his associates. It is true that by the 
insertion in the offer which Rice signed of a guarantee to pay 
$35,000 upon the shares acquired, either in cash or securities 
satisfactory to the Superintendent of Insurance, the directors 
seem to have to some extent been conscious of their duty. But 
the mere fact that Rice signed such a guarantee cannot be said 
to have added any strength to his appearance of sufficiency, 
because it «lid not decrease the <‘xt<-nt of his obligation and it 
furnished no evidence at all of his financial strength. If the 
directors had waited liefore approving of the transfers until they 
saw how far he could fulfil that obligation, and had seen that he 
was fulfilling it, their case would have been different. I-.veil when 
the time came to fulfil it only $10,000 in cash was forthcoming, 
ami the security turned over, to which 1 have not heretofore re
ferred, was obviously very flimsy. How they satisfied the Super
intendent of Insurance, if they did satisf y him, 1 fail to understand.

Even if events which occurred subsequently to the date of the 
bulk of the transfers in question, viz., September 20, could have 
any bearing upon the matter, I can find nothing in any of these 
events which would strengthen the appearance of sufficiency.
The telegram of Septemlier 30, which purports to be signe<l by 
Rice, and which, although lie denied it, 1 think he probably did 
sign, does indeed indicate that the expected money was to be raised
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every reason to believe that the directors knew absolutely nothing 
about the apparent sufficiency of those shareholders to meet any 
call upon them. Moreover, they knew, because they had been
told, and it was in the law, that there was no right to use the funds 
of the Western Canada as a company to pay for and purchase 
stock in the Ontario. Certainly they knew that there was 
nothing in the memorandum of September 19 which in any way 
bound the Western Canada as a company to stand behind Rice 
on his proposed purchase of their shares, and they had every 
reason to know that no proceedings could have been taken to secure 
the approval of the Western Canada shareholders by September 
30, when the telegram was sent, because Rice was managing 
director and could not get back to ( 'algary before the 24th or 25th.

I think, therefore, that I am justified in finding that the 
liquidator has shewn that the directors approved of transfers to 
transferees who were not apparently of sufficient means, and 
that with respect to such transfers the effect of the statute is to 
place upon the directors both jointly and severally the same 
liability as the transferring shareholders would have been under 
except for the entry of their transfers.

There are, however, some minor questions to be dealt with. 
Upon the list as presented to me the directors are not entered 
as being liable for any but their own shares previously held. 
They are not entered as being liable jointly and severally either 
for each other’s shares or for the shares of ? s who are
not directors. I do not understand, therefore, that upon the 
motion as made before me I have any power to order that they 
be made contributories to any greater extent than to the amount 
unpaid on their own shares previously held. Not being on the 
share register, the burden of proof in seeking to add them was 
upon the " as I have stated, and when I speak of their
names as being upon schedule A all that is meant is that that is 
a schedule of names not taken from the register as it now stands, 
but prepared from the stock certificate book with a view to the 
motion to place them upon the list.

This, I think, still leaves it open to the * to move,
if so advised, to add each of the old directors in question to the 
list, also with respect to the shares formerly held by each of the
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other directors mid by each of the shareholders whose transfers __
were approved by them. And after any such motions were R. (’. 
made and allowed, if that should be the result, the position of the nt
transferring shareholders, who were not directors, would still be °Nr |,',KK

. , . Ins.
left open according to the arrangement at the hearing. In view ----
of the effect which 1 give to the words of the statute, it becomes a,"»rl 
unnecessary to distinguish between the position of the directors 
qua transferors merely and qua directors. With regard to the 
ease of Ewing, a director whose shares were never transferred at 
all, but cancelled, and whose name is U]H>n another schedule 
including a different class of alien, s, it would seem
to be still open to the liquidators to apply to make him liable, 
not merely for his cancelled shares, but also, under the statute, 
for the shares of each shareholder, whether co-directors or not, 
whose transfers he approved in violation of the statute.

The directors who transferred their own shares on September 
20 were ,). Hoyden Thomson, Robert Thomson, and F. W. Thom
son. Leavitt and Porter did not transfer theirs until October 24.
They, on that date, each transferred twenty shares to ('raig, 
and also resigned their position as directors. I think it is quite 
clear from the evidence that they knew nothing of Craig, that his 
name was merely sent down by Rice as a proposed transferee, and 
that he was not to them apparently of sufficient means to meet 
an obligation amounting to $2,000. There was, in fact, no ap
pearance at all of any kind with respect to him. The same must, 
also be said of the transfer by (J. S. Ewart to Craig of 20 shares 
on October 2. Ewart was then a director, and obviously knew 
nothing alsmt Craig. If a motion is made to make the old 
directors reciprocally liable, some question will arise as to these 
three transfers which were subsequent to September 25, when two 
of the Thomsons retired from the directorate, but 1 do not need 
to discuss that matter now.

The present order will lie that each of the directors, Robert 
Thomson, .1, Hoyden Thomson, Percy W. Thomson, George S.
Ewart, R. T. Leavitt (or his estate), and A. Porter, will be added 
to the list of contributories with respect to the shares and for the 
amounts mentioned in schedule A. If the transferees are also 
added to the list a question may perhaps arise as to whether the 
old directors are primarily or only secondarily liable, but that 
matter was not raised on the argument.

40278228
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by the new directors in Calvary ran have upon the question I 
have not decided, because at the date of that action there were 
no shares standing in the names of the old directors which could
be cancelled. The shares had undoubtedly been transferred to 
other persons, and the liability of the directors, which 1 had held 
exists, rests, not upon their being now shareholders, but upon the 
words of the statute as applied to their action in approving of the 
transfers. 1 think the directors added must also bear a share of 
the costs of the at ion, proportionate to the amount of liabil
ity imposed upon them. Order accordingly.

f An appeal is to be taken to the higher Court.]

ONT. LESLIE v. STEVENSON.

sc! Ontario Nuprcme Court, Itoyd, C. May H. 1015.
1. Contracts («1C 2—37)—Consideration—FoRitEAKAxeE to set aside

A forbearance from proceeding to set aside a judicial sale of land is 
Hiillieient consideration to sustain a promise by the highest bidder to 
pay the difference between what the land will bring at a future sale 
and what he paid for it.

2. Contracts < S 1 E 4—HO)—Statute ok Fra vus—Interest in land—
Agreement fob future profits.

A parol agreement to pay to the lienholders the difference between 
what the land will bring at a future sale and what was paid for it in 
consideration of pn cei being dropped by the lienholders does not
relate to an interest in land and is not within the Statute of Frauds.

| Stuart v. Mott, 23 Can. 8.C.R. 153. 384, followed.]
:t. Contracts ( § I K 3—75) Statute of Frauds—Performance within

A YEAR—AllREEMEXT FOR FUTURE PROFIIS.
Although a sale of laud may not lie made for many years still a 

parol agreement for the payment by the promisor of the prédits rea
lized thereon upon such event happening and based on a forbearance 

l*.v the promisee from legal pmvedings is not within the Statute of

| .1/ills v. Xnc Zealand \lford Estate (IHHtli. 34 W.R. <»<)!». 32 Ch. 
1) 2641. followed.|

Statement Action to recover the difference between the price at whicn 
the defendant bought land and the price at which he sold it. 

If. S. Robertson and ./. J. Coughlin, for the plaintiff.
Sir (Icorgc Ribbons, K.C., and (>. C. McPherson, K.C., for 

the defendant.
Bord. n. Boyd, f\:—I reserved judgment after the trial and argu

ment at Stratford to consider the effect of the Statute of Frauds, 
which was pleaded at the last moment. It was confidently

4

7
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asserted un the une hand and denied un the uthcr that the ONT. 
statute was applicable, hut no eases were eited. S. ('.

The result uf the evidence, though contradictory, was, to my Leslie
mind, abundantly clear in affirmance of the position taken by »■Stevenson.
the plaintiff. ----

Briefly, these were the facts. Land covered by mechanics’ B”rt,c- 
liens was subi under the direction of the Court to satisfy these 
liens. After an abortive sale, it was again offered for sale by 
tender. The plaintiff, who had the conduct of the sale, put in 
a tender in the name of one of the subsequent lien-holders, and 
the defendant put in a higher, and in fact the highest, tender, 
at *2,100, and was declared to be the purchaser. This defend
ant had been in confidential communication with the lien-holders, 
and so obtained information which he used, as alleged, to their 
detriment, in his tender. Next day, the present plaintiff (the 
chief lien holder) instructed his lawyer to take proceedings to 
set aside the sale upon the highest tender; and, this being com
municated to the defendant, he said: “If you drop the proceed
ings, when 1 sell the land whatever difference is between what 
1 get for it and what 1 pay I’ll hand over to the lien-holders."
The promise, in other words, was just this: “Let the sale be 
carried out by the t'ourt, and when I sell the property and 
recoup my own expenditure, l’U give the balance of the proceeds 
of the sale to the lien-holders.” It is argued that this was an 
unthinkable proposition, but the defendant's situation may 
have been such with the bank of which he was manager that he 
did not wish to have his action in making the tender canvassed 
by public investigation at that time. However this may be, I 
am persuaded by the evidence of three witnesses that this was 
his undertaking and promise, on faith of which the attack upen 
his conduct was abandoned.

The sale was on the 16th September, and the vesting order 
obtained on the 11th October, 11100; he held and rented the 
land till it was, in January, 1915, sold for $3,000.

The inducement for the defendant’s promise was the im
mediate forbearance, at a critical moment, of the prosecution it 
the claim to set aside the highest tender, and, whether the attack 
was likely to succeed or not, was sufficient consideration; and,
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ONT. in that view, the Statute of Frauds has no application, though 
S. c. the sale of the land out of which payment was promised might

i^slib not happen *01' many years : Miles v. New Zealand Alford Estate
V Co. (1886), 34 W.R. 6UU, 32 Ch.D. 266.

Stevenson.
Again, the arrangement as to acquisition of the land being 

executed and completed, it was open for the plaintiff to sue on 
the promise to pay, which relates only to money: Green v. Had
dington (1857), 7 E. & B. 503. The doctrine of this case may 
be questionable, but I would not rest the decision on this ground.

Consider it in the light of another line of cases which lead 
to the conclusion that the Statute of Frauds, so far as it relates 
to an interest in land, has no bearing on a promise of this kind. 
It is clearly laid down in American law that a parol promise to 
pay to another a portion of the profits made by the promisor in 
a purchase and sale of real estate is not within the Statute of 
Frauds, and, if founded upon sufficient consideration, will sup
port an action: Trowbridge v. Wethcrbee (1865), 93 Mass. (11 
Allen) 361.

This precise point does not appear to be definitely decided 
in England, though there are English decisions or dicta point
ing that way. The American view was accepted by Chief Jus
tice Strong in Stuart v. Mott, 23 S.C.R. 384, 388, though it docs 
not appear to represent the actual judgment of the Supreme 
Court.

Stuart v. Mott (1894), 23 S.C.R. 153 and 384, was an appeal 
from Nova Scotia, where the plaintiff at first sought specific 
performance of an agreement, not in writing, by the defend
ant, to the effect that, for valuable consideration rendered, he 
would give the plaintiff a one-eighth interest in a gold mine. 
This failed by reason of the bar of the Statute of Frauds, as 
being a contract relating to an interest in land. In the trial, 
however, the defendant admitted that he had agreed to give 
the plaintiff one-eighth of his interest in the proceeds of the 
mine when sold, and upon this aspect of the agreement the 
plaintiff brought another suit for the money to a successful con
clusion. It was again raised and argued that the Statute of 
Frauds was a defence, but Chief Justice Strong held that the
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contract for a share of the proceeds was not one for an interest 
in land, within the statute.

In his analysis of the contract sued on, the Chief Justice 
said that “it was one exclusively relating to an interest in 
money; it was true the money was to arise from the sale of 
land (i.e., a mining interest), but that, on authority, can. I 
conceive, make no difference after the land has been actually 
sold. It is not sought to enforce any trust or contract to sell 
the land . . the sale has taken place, ami the only question 
is as to a share of the price received” (p. 388).

The learned Chief Justice cites only American cases, with a 
reference in a foot-note to one English case. Smith v. Watson 
(1824), 2 B. & C. 401, the point of which is that a person en
titled to share in profits has no interest in the property out of 
which the profits may arise.

1 would refer to the language of Buller, J., in on old case of 
Poulter v. Killingbeck. A. agreed with B. to let him have land 
rent-free on condition that A. should have a moiety of the crops. 
While crops were in the ground, the value was by consent ap
praised, and. the defendant having refused to pay half the 
value, an action was brought for the amount. On the Statute 
of Frauds being pleaded, Buller, J., said that the agreement 
did not relate to any interest in the land, which remained alto
gether unaltered by the arrangement concerning the crops: 
Poulter v. Killingbeck (1799), 1 B. & P. 397.

That decision is explained by Lord Ellenborough in Crosby 
v. Wadsworth (1805), (i East 602, 612: the bargain was origin
ally an agreement to render in lieu of rent part of a severed 
crop, in that shape merely a chattel, and by subsequent agree
ment it was changed into money, instead of remaining as a 
specific render of produce.

That is the test which may be applied to this case: the agree
ment is that, in consideration of the abandonment of the pro
ceedings to set aside the tender, the defendant was, upon and 
after sale of the land, to recoup himself his outlay and pay over 
the residue of the proceeds of sale to the plaintiff. No land or 
interest in land was involved, but merely the money which 
would result from a sale of the land. There was no trust im

ONT

SO.

Stkvknhon.
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pressed upon the land, and the purchaser was not bound to sell 
at all, but, when he did sell it, his promise was, for good con
sideration, to pay the profits to the plaintiff. The money, doubt
less, was derived from the sale of land, but the bargain was 
about the money alone, and may well stand outside of the 
Statute of Frauds.

The plaintiff’s right of action arose upon and after the sale 
at $3,000. From the evidence it appears that the defendant 
expected to sell at an advance almost contemporaneously, but 
the lapse of time docs not affect the real situation.

The apparent profit was $900, and for this the plaintiff was 
and is willing to accept judgment.

If the defendant is dissatisfied with this figure and thinks it 
can be reduced, he is at liberty to do so by a reference to the 
Master. If the parties cannot agree after disclosure of what 
the defendant has received for rents and profits and what he 
has expended, with interest properly allowable—if after such 
discovery the parties cannot settle the amount—it will be re
ferred to the Master to fix the sum payable under this judg
ment, and he will also deal with and dispose of the costs of the 
reference.

Meanwhile judgment is for the plaintiff with costs of action. 
The $900, or whatever sum is found by the Master, is to be 
applied first in the payment of what is owing to the lien-holders 
(three in number), in order of priority, upon the principal 
money, and thereafter any surplus to be applied in payment of 
interest upon the amount of such liens according to priority.

Judf/ment for jrtaintiff.

ALTA. GREAT WEST SUPPLY CO. v. THE GRAND TRUNK PACIFIC R. CO.
Mbrrtn Suprrmr Court, llarrry, CJ„ amt Scott amt Stuart. 77.

Matt IS. 1915.
1. CARRIERS (I MU'- —LlAllIl.ITY AM WAMKIIOl NEMAN—1flOODS IN CAB

on siding—Dki.kki: ok cark.
A railway compnny in in the position of a warehouseman in respect 

of a car load Inf in bond held on a siding after arrival at destination 
where tin* holding of tin* car is subject to demurrage chargea until the 
consignee shall remove the contents; the onus is upon the railway 
l-i ‘shew affirmatively that it luul exercised reasonable care in 
an action for non-delivery of the goods which were lost from the 
car while under demurrage and hail probably been stolen.

S. C.
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2. Limitation or action» (III K—U0|—Kaii.way h.aim»- Nu.in.tNT ALTA.
WAKKIIDI SING—1)AM AUK F MOM "fOXKTBVCTlOX AND Ol’KKATlON.” ------- -

An action for breach of a railway company’ll contract of warclioua S. (’.
ing entered into by it after the arrival of the consignment at destina ^ ------
lion is not within the limitation of see. 301» of the Railway Act. t an., («beat XX est 
which deals with actions for damages caused by reason of the “con Svpply ( 0. 
>truction or operation” of the railway.

| \\ a livra v. C./Mf.. I Terr. L.R. H8. doubted.) O.T. Pacific

Areal from a judgment of Walsh, J. statement.
('ll uric pn, Giroux <V Co., for plaintiff.
Short, Cross t(' Co., for defendant.
Harvey, C.J.:—1 agree with the conclusion of my brother nan.* < i. 

Stuart that this appeal should be dismissed with costs, but 1 
base it on the reasons in respect to negligence without express
ing any opinion on the first branch of his reasoning.

The trial .Judge found that what was urged as negligence 
was not negligence, but even if this is right I am of opinion that 
the evidence is such that there is room for suspicion that if all 
the facts were known negligence would appear, in other words 
the defendants have not satisfied the onus of shewing that there 
was no negligence. Indeed. I feel it difficult to conclude from 
the facts actually disclosed that they used the reasonable care 
that they owed the plaintiffs. 1 also agree that section 306 has 
no application to this case.

Stuart, J. :—This is an appeal by the defendant from a smart, j. 
judgment of Mr. Justice Walsh whereby he gave judgment 
against it for the sum of $985 for the loss of a carload of cement.

The plaintiffs in their amended statement of claim alleged in 
effect that for the purposes of the matters in question they stood 
in the place and were entitled to all the rights of a company 
called the Western Home Builders Co.. Ltd. This was ad
mitted. It was also alleged that the defendants wore common 
carriers. It was further alleged that the Atlas Portland Cement 
Co. of New York had shipped to the Western Home Builders 
Co., Ltd., in bond a certain carload of cement and that this car 
reached the north yards of the defendant company in Edmonton 
on August 5, 1912. that the defendant informed the plaintiffs, as 
successors to the assignees, of the arrival of the car. that the 
plaintiffs, not desiring to handle the cement in Edmonton, but 
to re-ship it to outside purchasers permitted the car to remain in 
bond in the defendant’s yard until September 27. 1912. that
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then, believing (mistakenly) that the cement was still in the car, 
they re-shipped it to linrie and paid $63 freight for that ship
ment, that they had never prior to September 27 authorized 
the removal of the car from the defendant company s yards 
and indeed were not in a position to do so not having yet paid 
the customs’ duty on its contents : that the defendant company 
charged the plaintiffs $43 in respect of demurrage for tin- delay 
in moving the car between August ft and September 27, which 
the plaintiffs paid : that the contents of the car were never de
livered to the consignee at linrie, but were lost through the neg
ligence, carelessness or fault of the defendant company subse
quent to the arrival of the car and contents at the defendant 
company’s yards in Edmonton while in its custody in bond or 
alternatively subsequent to the reconsigning to linrie; and that 
the plaintiffs made repeated requests to the defendant company 
to ascertain the whereabouts of the said goods which the defend
ant failed to do. In response to a demand for particulars the 
plaintiffs stated that the carelessness, negligence and fault 
alleged referred to the railway company’s action in allowing the 
car to leave the bonded spur as they did, in delivering the 
goods in question to parties other than the consignees or allow
ing the goods to be lost in some way unknown to the plaintiff.

After pleading other defences the defendant pleaded 
tlmt if it did permit the cur to remain in it*» yard until September 27. 11)12, 
ns alleged in the statement of claim that it gave written notice of the 
arrival of the said car to the plaintiffs on nr altout August 5. 1012. and 
that under the terms of the contract under which the said goods were car 
vied it is provided that in the case of bonded goods within 72 hours ex
clusive of legal holidays after written notice has lieen sent or given that 
goods not removed by the party entitled to receive them may Is- kept in 
the car station or place of delivery or warehouse of the carrier subject to 
a reasonable charge for storage and to the carrier’s responsibility as ware
houseman and that the defendant discharged their duties as warehouse
man with respect to the said goods.

The defendant also pleaded sec. 306 of the Railway Act.
1 have referred at length to the allegations in the pleadings 

for the reason that upon the argument of the appeal it was con
tended that the judgment delivered against the defendant com
pany was based upon a ground not raised by the pleadings at all.

It appeared in evidence that the plaintiff company had a 
warehouse adjoining, not the tracks of the defendant company,



23 D.L.R.J (Jkkat West Supply Vo. v. U.T. Pacific.

but a track or spur known as the Bellamy Spur of the Canadian AJLTA. 
Northern Railway some distance, 1 think, at least two or three s. t\ 
miles, from what was called the bonded track of the defendant Gbeat west 
where by arrangement with the customs authorities cars shipped Supply Co. 

in bond over the defendant’s railway were to remain until o.T.Pacific 
cleared through the customs office. The learned trial Judge 8tuàrTj. 
found that the car before being cleared through the customs was 
transferred without the knowledge of the plaintiffs from the 
tracks of the defendant to the Bellamy Spur by a connecting 
transfer track at least as early as August !), that it remained 
there until August 22. when it was returned as an empty by the 
switchman to the tracks of the defendant and that its contents 
had been stolen from it on August 21. while it still remained on 
the Bellamy Spur. No clearance was made through the customs 
until September 27, over a month afterwards, and on that date 
the car was rebilled to Iinrie, both acts being done on the assump
tion that the cement was still in it and, as the trial Judge found, 
also on the assumption on the part of the plaintiffs that it had 
never left the bonded spur of the defendant. Although the car 
was thus rebilled at that late date by the defendant to Imrie it 
had in fact been sent cast as an empty on September fi some three 
weeks before.

The learned trial Judge treated the case quite properly, of 
course, as one to be decided upon the responsibility of the de
fendant company as warehouseman. Their duties as carriers had 
apparently ceased. lie pointed out the rule that a warehouse
man, as distinguished from a carrier, is liable only if ho cannot 
satisfy the onus cast upon him of disproving negligence. He 
assumed, quite apparently, that the defendant company had 
disclosed all the facts it was able to disclose in regard to the 
matter and decided that upon the facts negligence could not be 
imputed to them. Particularly he said that in his opinion the 
removal of the car to the Bellamy Spur did not constitute neg
ligence. But he went on to say :—

There is. however, another ground upon which 1 think the defendant is 
liable. There was no express contract of bailment and. therefore, no o\ 
press agreement that the gonds should* be warehoused in any particular 
place, that is that the bonded car should be kept at any specified spot.
But upon the evidence before me 1 am satisfied that it was the duty of
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Intrle on the assumption that the car ever since its arrival in Kdnionton 
had lieen ami tlu-n was on tin* Imiulei! spur.

The learned Judge then referred to Lilia v. Doublcdny, 7
Q.B.I). 510, a case in which the defendant contracted to ware
house certain goods for the plaintiff at a particular place. Imt 
lie warehoused them at another place where without negligence 
on his part they were destroyed. The defendant was there held 
liable on the ground that he had broken his contract, had stored 
the goods at a place other than that at which he agreed to store 
them and that he must be responsible for what there occurred to 
them. Following this ease and holding that its principle applied 
the learned Judge gave judgment for the plaintiffs.

It is with regard to the course taken by the trial Judge in 
resting liability upon a breach of contract and not upon negli
gence that the appellant company complains that the decision 
was given upon a ground not raised by the pleadings.

1 am not sure that the learned trial Judge put the case quite 
strongly enough for the plaintiff when he said that there was no 
express contract of bailment. The evidence is that immediately 
upon the arrival of the car in Edmonton on August 5 the de
fendant’s officers sent a notice to the plaintiff in these words, 
“The Grand Trunk Pacific Railway requests your order as to 
the disposal of the undermentioned freight.” (Here follows a 
description of it) and in the margin there was printed the fol
lowing:—

This freight remains here at «wner's risk ami is subject to storage for 
slu'd goods at company's rate for such storage. The tolls pn-scriheil hy the 
('nnnriinn car service ru *s shall he payable upon any car hold lieyoml the 
free time allowed ami together with the freight charges shall hi* a li«*n 
upon the contents of the car. The property will lie «lelivereil only on pre- 
sentation of this hill.

The evidence shewed that the defendant did collect *43 from 
the plaintiffs as demurrage on the ear under the terms of this 
notification. The defendant company did, in my opinion, by 
sending this notification and by retaining the goods in the ab
sente of any answer from the plaintiffs, contract to retain the
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goods as warehousemen and that they considered there was a 
contract is shewn by their acceptance of pay for having done so. 
Perhaps, however, all that the learned Judge meant was that 
this notification was not. in terms, a contract. No doubt, as he 
says, there was no express agreement that the goods should he 
warehoused in any particular place or that the bonded ear 
should be kept in any particular spot. But it does appear 
to me to be clear that, by the terms of what was undoubtedly a 
contract of warehousing either express or implied, the defend
ant undertook to retain the goods in its own possession and con
trol. I cannot see how any other interpretation can be put upon 
the words of the notice above quoted. It may be that the de
fendant did not bind itself down to so narrow a location as the 
bonded spur in the contractual obligation which it assumed. 
That it had in fact so bound itself was the view taken by the 
learned Judge. Whether that be so or not it seems clear to me 
that it became part of the defendant's contractual obligation to 
retain the goods in its own possession and under its own control.

In placing the car containing the goods out of its own pos
session and control and into the possession and control of another 
railway company, viz., the Canadian Northern, as it undoubtedly 
did. because there was no evidence that it looked after the car 
in any way hut clear evidence that it was the Canadian Northern 
that had control of the car and inspected it by checking from 
time to time, it seems perfectly clear that the defendant com
pany was guilty of a breach of its contract. No notice of the 
change of possession was given to the plaintiffs and there is 
nothing to shew any assent on their part to any change, even 
though the car was placed very near their warehouse which ad
joined the Canadian Northern track. It is not shewn that any 
official or employee of the defendant company had any right to 
look after the car while on the C.N.R. tracks nor that any such 
official or employee did in fact have any charge over it there.

In these circumstances I think the defendant company is 
liable for the loss even aside from proof of actual negligence. 
The case relied upon by the learned trial Judge seems to me to 
cover the present one and seems also to be based upon a sound 
principle. If a man undertakes for a consideration to take care
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of the goods of another us u warehouseman and without auth
ority |)luces them in charge of another warehouseman it is diffi 
cult 1 «> see. as pointed out in Lillfi v. Doubled"!/, what answer lie 
cun have when tin* goods are demanded id' him. How can it be 
an answer to say that he handed them over to another in breach 
id' his contract and that from that other they were stolen. The 
owner may very well have been ready to trust the goods to the 
possession id' his chosen warehouseman, hut not ready to trust 
them to another not chosen by him.

The only difficulty which is suggested is that it possibly can
not be said that tin- breach of the contract was the cause id' the 
damage or loss. But why should the burden of proving that lie 
east upon the owner when he has not the burden of proving neg
ligence when the goods are lost while in the possession of his 
warehouseman. If the warehouseman is bound to prove absence 
of negligence where he keeps them all the time in his own posses
sion surely he ought to bear the burden of proving that his 
breach of contract did not cause the loss when he has broken it 
by placing the goods in the possession of another. It seems to 
me there is a stronger reason for easting this burden upon him 
because lie has by his own wilful act deliberately broken his con
tract. Umve. an employee of the defendant, emphatically denied 
the possibility of the ear having been transferred to the C.N.K. 
by mistake. As is said in Dtwix v. Horn II. (i King. 71(i, “ it 
might admit of a different construction if lie could show not only 
that the same loss mif/ltl have happened, but that it must have 
happened if the net complained of had not been done; but there 
is no evidence to that extent in tin- present ease.” As pointed 
out in Lilli/ \. Doubled"!/ the decision in Doris \. Darrell did 
not rest upon the law of carriers at all. The present ease is obvi
ously a much stronger one against the defendant company than 
was Davis v. (larrcll against the defendant there. But as I have 
observed the defendant complains that judgment was given 
against it on a ground not raised by the pleadings. I cannot see 
anything in this objection. It is quite clear from the pleadings 
that th<‘ defendant company was charged as a warehouseman, 
even though it was also charged as a carrier of the goods from 
Kdmonton to Tmrie. The plaintiffs did, indeed, allege negli-
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gcnee, hut that allegation was not necessary in respect of the 
charge against tin- defendant as wareliouseinan. Tin- question of 
negligence was certainly a relevant one on the assumption that 
the goods never left the defendant's possession until lost and I 
cannot see how the defendant was prejudiced merely by the 
plaintilT alleging something which in any ease the defendant 
was hound, in order to he relieved, to deny. The plaintiffs can
not he supposed to have known, and indeed are found not to have 
known, of the change of possession. Now can it he competent to 
the defendant, when charged as it plainly was as warehouseman, 
and when hound to disprove negligence, to come into Court 
and reveal a wrongful act of its own consisting in the change of 
possession which was a breach of its contract and then say :

We have .lisprove.1 negligem-e ami xw haw shewn that we hrnkv our 
(-outract. a thing you. the |>laiiititf. ili.l not know before «t all, ami «•>. 
though you «li<l ehai'ge us a* warehouseman we have given the on I i nary 
answer, viz., almenee of negligeiiee to your elaini ami are not Inuml in this 
net ion to give any answer to our own hreaeli of contract which we have, 
ourselves, just now. revealed.

More than this, it seems to me that in order to disprove neg
ligence the defendant was hound to disclose every possible cir
cumstance within its knowledge in order to enable the Court to 
determine that it was not negligence. Surely it cannot now lu
ll card to complain that it might have given other evidence bear
ing upon the case if only the pleadings had been otherwise 
drawn. I think having accepted as correct the finding that it 
was not guilty of negligence it must lie held to have told all it 
knew about the matter in any case.

Finally. I have the very gravest doubt as to the propriety of 
tin- learned trial Judge’s finding upon the point of negligence, 
lie first laid down quite correctly the rule as to the onus of 
proof of absence of negligence being upon the defendant and 
then said:—

'Hu- only negligence urge«l against il in argument was I lie placing of the 
ear on I lint spur inst.-u.l of keeping it on the ImmuIc.1 spur in its own vnr.li*.
And after discussing this point he concludes:—

I. therefore, eimn.it llml negligence against the «lefemlunt.
With much respect it seems to me that in order to relieve tin- 
defendant the finding should have been

The .lefemlant has shewn positively that they exercise.! reasonable care.

ALTA.

S.V.
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Possibly that was what the learned Judge meant, but the distinc
tion is not a mere verbal one and is essential. In my opinion 
taking the evidence submitted it ought not to be said that the 
defendant satisfied the onus east upon it of shewing that it exer
cised reasonable eare. They failed to shew anything at all about 
the manner of the transfer to the C.N.R. track. Some evidence 
of their general system was indeed given, but whether it was 
followed in this particular ease or not is not shewn at all. On 
August 5 they sent the notification that they held the car await
ing orders and yet in the conductor's train report there is an 
entry “August 4th. delivered C.N.R., Edmonton.” Between 
that date and August 22 there is no record of the ear kept by 
the defendant company at all. For that interval it depends on 
the C.N.R. official entirely. (Surely an indication of absolute 
surrender of possession and control.) No notification was given 
to the plaintiffs that the ear was near their warehouse on the 
C.N.R. track. Then the customs official Turner said:—

I can’t rit-oHcrt that one particular car at all a* far a* the scal- 
brmking gw**, if it was with the rest of them there I might have broken 
the seals there ( i.c.. mi the lumileil spur I. for this reason we were sending 
a number of cars out went f »r the Grand Trunk ami they were nearly all 
cement ... it was impossible to send an officer to Tete Jeune Cache 
or wherever they were Rent so we used to make a point «if breaking them

This indicates a possibility that the customs seal may have been 
broken while it was still in the north yards. Of course, the de
fendant company may say that if the customs official had a mind 
to break the seal that was none of its concern. But if it did 
happen to be done what is to be thought of the defendant’s 
action in sending the car of cement with the custom seal broken 
down to the C.N.R. track without notifying the plaintiffs? Of 
course this is not proven, but the plaintiff's do not have to prove 
negligence. The defendant has to satisfy the Court that they 
used reasonable eare. Another circumstance is the fp.ei of the 
car having actually been sent East as an empty on September 5 
and yet the defendant rebilled it on September 27. really think
ing apparently that it was still in Edmonton. Does not this 
suggest to a certain looseness in the manner of dealing with 
ears. Of course, the Court would not attach such importance to 
this, perhaps, if it were necessary to find negligence affirma-
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lively, But all these circumstances are of some importance when 
the Court is asked l>y the defendant to say:—

You liuvt shown tliât you oxereiacd reasonable can* - I tin* good» en
trusted to you for tin- keeping of which you were charging $1 a day.

In addition to this there is plainly no record of either rail
way company as to the car’s whereabouts between August 4 and 
August !!. There are 4 or 5 days during which no one cun say 
where the car was. In the records kept by the C.N.R. the date 
of the arrival of the ear on their tracks is changed from time 
to time. It is stated to be the 7th. the 10th, the 13th, and then 
the 10th again. Nor am I satisfied at all that with such records 
absolute reliance should be placed on the entry “cement” as 
shewing that the cement was actually there. Tidsbury, the 
C.N.R. checker, did not say he ever saw the cement, lie relied, 
he said, on the company’s seal and on the car marked “cement.** 
But I notice that one entry of the contents, namely, that on the 
9th, is not “cement,” but “lead.” Tidsbury says:—

To uiy vcrtiiiu knowledge the car was never unloaded as far as my 
check goes.
And he was asked as follows:—

ALTA.

8. V.

(Irkat West 
Svhply Co.

i). And you have cement marked opposite this entry on every occasion": 
A. Yes (which, as I shew, was untrue). (/. Indicating at the time of your 
checking the car was still loaded? A. Yes, to my knowledge.
This last answer means, of course, only “as far as 1 know.” lie 
did not mean “to my positive personal knowledge.”

In view of all this uncertainty 1 hardly think it is by any 
means clear that the cement was stolen on August 21. I think 
it may very well have disappeared even before the 9th during 
the period when no one knows where the ear was. I. therefore, 
think that the defendant did not sufficiently satisfy the onus of 
shewing affirmatively that it had exercised reasonable care.

With respect to the plea that the action is barred by virtue 
of section 30(i of the Railway Act it seems sufficient to point out 
that it is only in respect of damages caused 
by reason of the construction or operation of the railway, 
that the action is barred. The damages suffered here do not 
come, in my opinion, within the meaning of those words at all. 
The defendant is sued as a warehouseman and not as the opera
tor or constructor of a railway. Walters v. C.P.R., 1 Terr. L.R. 
88, is doubted in MacMurehy & Denison, p. 513, and was decided
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ALTA. when the words of the statute were somewhat different. Even
s. c. if the vhangv in wording has not altered the meaning I should

”, hesitate to follow Walter* \. (\l\ll. This damage was caused bxCskat West
sim.Y Co. a breach of contract on either view of the ground of liability and 

<J T I'actmc seems to me to Is* an alwolutely unwarranted extension of the 
——j meaning of the phrase “damage caused by reason of the opera

tion of the railway" to hold that it applies not only to dam
ages caused by the improper or négligent operation of the rail
way in the way of tort, as to which I have, in another ease in 
which judgment did not need to be delivered, formed a fairly 
definite opinion that it docs not. but also to a breach of a con
tract of warehousing, entered into by the company after the 
arrival of the goods. It was not here the operation of the 
railway that caused the damage at all, it was the defendant’s 
breach of their contract that caused it.

For all these reasons and on both grounds I think the appeal 
should be dismissed with costs.

Scott, j. Scott, J.—I concur. Appeal disminxed.

ONT. PARSONS v. TOWNSHIP OF EASTNOR
1 Onlaiio Suprrinr Vourt, I/>/*//«/< IHrixiun, Itiihhll. I.alrhfnnl. Miihlh Ion.
8-c- ami hilly, ././. I lay 14. Ill I A.

I. Arbitrai ion (I Ml—16)—Award—Vamiiitt — Arbitrator's reasons 
—Khki rs in law.

It i* till' duty Ilf the < olirt to wet «wide «II «Will'd where un error 
ill l«w appear* on the fuee theieof; «lid. where till ill hit I et >r give* hit 
res won i* in « nieimiriiiiditm iiee-mipanyiiig the nwnrd. error in l«w may 
Im* wliewn hx reference to tie» • reiiwonw.

| hrnl V. hlnlob ( IHth! |. it Kiwt In. followed.I 
•_>. AlllItTRATION I 8 III III I—XoN-RiCrxIR OK IlHAlXN—M Alt ON s | III (TION — 

Damai.t:s—Notice—Vai toiTY of axvarii.
A notice of ehiini f.r danntgew t » lundw eomnieiieed nndei the Muni 

ei|i«l Driiimige Act. It.S.O. ltd4. eh. 1RS. «gsinwt « municipality for itw 
negligent upkeep «nd non-repair of drain*, and iiIho for the original 
nialconwtruction thereof, entitle* the owner under wee. INI of the Act 
to ree iver all damagew aeeruiug to him l*'forc the wervice of the 
notice, and an arbitral ir'w award which merely alloww the damage* 
wiiwtained after the service of the notice iw erroneoii* on it* face and 
will he *et «wiile.

Statement Appeal from an order of IlouuiNH, J.A., dismissing motion 
to set aside award.

(1. II. Kilmer, K.C., for appellant.
W. II. Wright, for defendants.
|{mi)i:i.i.. d. : This is an appeal by Parsons from the judg

ment of Mr. Justice llodgins of the 28th April, in which he re-
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fused to set aside an award made by IIis Honour Judge Barrett 
(now deceased).

The facts in the ease before the arbitration was had, appear 
from the submission dated the 30th September, 1913. The recitals 
are as follows:—

“Whereas the Municipal Council of the said ~ of
Eastnor, under the provisions of the Municipal Drainage Act. on 
the 11th day of October, 1902, passed a by-law to provide for 
certain drainage work therein described and known as Fern 
Creek Drainage Scheme, and also constructed an addition thereto 
or variation thereof known as the Angle Ditch.

“And whereas the said municipal council, on the 21st day of 
March, 190(1, passed another by-law to authorise the said cor
poration to issue certain debentures to defray the cost of and to 
repay loans and advances in respect of said Fern Creek Drain
age Scheme.

“And whereas the party of the first part claims to be the 
owner of lands affected by the said drainage scheme, against 
which lands a special rate for the construction of the said work is 
rated and charged.

“And whereas the said party of the first part has commenced 
proceedings under the provisions of the Municipal Drainage Act, 
and has served notice of claim on the parties of the second part, 
claiming:—

“(a) That the said drainage works have never been com
pleted in accordance with the reports of the engineers, on which 
the said by-laws for the construction of the said works were, 
passed ;

“(b) That the said drains, after construction, were 
to get into a very bad state of repair, and remained out of re
pair for a long time and are still out of repair;

“(c) That the parties of the second part have constructed 
other ditches emptying into said Fern Creek drain, and have 
deepened and widened said drain above the lands of the party of 
the first part, and have brought water on to the lands of the 
party of the first part, which the said drain cannot carry away ;
“(d) That the parties of the second part have never pro

vided a proper and sufficient outlet for the water brought to the 
lands of the party of the first part :
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“(e) That the said Angle Ditch has not been excavated to 
the proper depth, nor to the depth required by the reports of 
the said engineers under which said ditch was constructed, and 
the said banks were not sufficiently high and strong to confine the 
water brought to the lands of the party of the first part by said 
drain within said banks; and

“(f) That the parties of the second part have suffered and 
allowed said original ditch below the place where it is tapped by 
said Angle Ditch to become filled and obstructed, and the parties 
of the second part have also suffered the said ditch below tIn
lands of the party of the first part to become obstructed by tim
ber. rubbish, and woods, thereby checking the flow of water in 
same and causing water to accumulate on the lands of the party 
of the first part.

“And whereas it has been agreed by and between the parties 
hereto and it is hereby agreed that further proceedings in the 
Ontario Drainage Court and before the Ontario Drainage Re
feree shall he stayed, and that the claim of the said party of the 
first part and all matters in dispute between the said party of 
the first part and the parties of the second part shall be referred 
to the determination and award of William Barrett, of the town 
of Walkcrton, Esquire, so as the said arbitrator shall make and 
publish his award in writing signed,” etc., etc., etc.

(It will be seen that the submission is contained in the last 
recital above set out.)

Under this submission the learned County Court Judge pro
ceeded with the arbitration ; and on the 6th January, 1915, made 
his award : “That the said Parsons is entitled to such damages 
only which he sustained after having served the said notice on or 
about the 28th day of June, 1913. and that after that date he sus
tained no damages whatever.”

No costs were awarded inter partes, and each party was 
ordered to pay half the stenographer’s fees. etc., etc.

A motion by Parsons to set aside the award was refused by 
my brother Ilodgins; and Parsons now appeals.

Much argument took place before us on the question whether 
“reasons” for the award, delivered in the same envelope with 
the award, can be considered so much a part of the award as to 
entitle the Court to look at them. In my view, it is not noces-
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sary here to decide this point—but 1 am not to be taken as 
holding or considering that Kent v. Elstob, 3 East 18. is not 
good law.

Here the error in law, if any, is apparent on the face of tlie- 
award—it is held as a matter of law that Parsons is not entitled 
to damages sustained before the service of his notice. If we arc 
at liberty to look at the reasons, we find the arbitrator saying, 
“He founds his damages principally in the year 1912,” but that 
was an extraordinary season, the land dried off, and he put in 
his crop, but excessive rain fell thereafter. The witnesses say it 
was tremendous, and drowned out his crops. The engineer, 
McDowell, says that no system of drainage could prevent that, 
and the neighbours who gave evidence say that all were affected 
in that section in the same way, whether their lands were affected 
by the drains or not.

There is no finding anywhere either, (1) that there were no 
damages before 1912, or (2) that there were no damages in 1912 
before the service of the notice. The express statement that Par
sons is entitled to damages sustained only after the notice is a 
statement of law.

It will be seen that in the notice two distinct classes of claim 
are set out:—

(1) Original mal con struct ion, secs, (a), (c), (d), (c).
(2) Negligent up-keep or “nonrepair,” secs, (b), (f).
As to the second class, sec. 80 (2) of the Municipal Drainage 

Act, R.S.O. 1914. ch. 198, provides that the municipality whose 
duty it is to maintain and keep in repair a drainage work, shall 
not be liable “by reason of the nonrepair of such drainage work, 
unless and until the service ... of notice . . .;” there is 
no such provision respecting the first class.

That the first class is such as gives a right to complain is 
obvious—some of the cases are collected in Proctor (Drainage 
Acts. Ontario), pp. 171. 172—and such may be passed on by 
the Drainage Referee under sec. 98. The application of sec. 98(3) 
need not here be considered : that may be passed on by the Re
feree. But the damages, if any, accruing to the appellant before 
the service of the notice under see. 90, must, it seems to me. be 
determined and not passed over as not allowed by the law.
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The death of His Honour makes it, in that view of the law, 
impossible to do anything other than set aside the award : we, 
therefore, allow the appeal and set aside the award, with posts 
here and below.

Note.—I have now read the judgment of my brother Midi lie- 
ton, and I agree that the reasons may be read as part of the 
award. I would refer to the following eases, in addition to those 
cited: Price V. Jours (1828), 2 Y. & J. 114; Jours v. Carry 
(1839), 5 Ring. N.C. 187; Mills v. Society of Bowycrs (18f>6), 3 
K. & .1. 6(i ; Loclcwood v. Smith ( 18G2), 10 W.K. 028 ; Williams 
v. Jours (1829), f» Man. & Ry. 3; Wade v. Mai/his (1834), 2 
I)owl. 638.

Latchfoko, J., agreed.
MmniJïTOX, J. :—I do not desire to add to what my brother 

Riddell has written, save to deal with one aspect of the case, 
which appears to me to be of practical importance. My brother 
llodgins in his judgment considers that it must now be regarded 
as settled that reasons accompanying an award cannot be looked 
at upon a motion against the award.

That it is the duty of the Court to set aside an award where 
an error in law appears upon the face of the award cannot now 
be disputed, and the case of Kent v. Elstob, 3 East 18, deter
mined that, where the arbitrator gives his reasons in a memoran
dum accompanying the award, error in law may be shewn by 
reference to these reasons.

Lawrence, J., there says : “It is not necessary that the arbi
trator’s reasons for making his award should appear upon the 
face of it, in order to enable the Court to examine them. Here 
there is no doubt what the arbitrator’s reasons were, he having 
himself delivered them in writing to the parties, as the grounds 
of his decision, from whence it clearly appears that he has mis
taken the law upon which lie meant to proceed.” And Le Rlanc, 
,L, says : “The paper in question was delivered, together with the 
award, by the arbitrator, as containing his reasons for coming to 
the conclusion which he did; we must therefore take them to be 
such, as much as if they were inserted in the award itself: and 
this could only have been done for the purpose of enabling any
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party who was dissatisfied with the award, to take the opinion of 
the Court upon the validity of those reasons.”

In the later eases I can find nothing to shew any departure 
from this principle, but only a steady refusal on the part of the 
Court to extend the class of eases in which the award can be 
attacked so as to allow the alleged error to be shewn in some 
other way.

In Shannon v. Bell (1810), 5 M. & S. 504. it was sought to 
shew the arbitrator’s opinion from his conduct and remarks 
during the course of the reference.

In Le g go v. Young, 16 C.B. 020. the umpire wrote a letter to 
one party stating that he would have given him his costs of 
the submission had empowered him. This was said to be “a 
very different case from” Kent v. Ehloh, where the reasons 
“substantially formed part of the award and were intended so 
to do.” A mere letter to one of the parties should not “be taken 
notice of, or be permitted to operate against the deliberate deci
sion.”

In Ilodgkinson v. Vernie, 2 C.B.N.S. 189, it was attempted to 
shew the arbitrator’s reasons by affidavits. Kent v. Elsfoh was 
cited and discussed. Williams, J„ after referring to the general 
rule that the decision of the arbitrator is conclusive both on the 
law and the facts, adds: “The only exceptions to that rule are 
cases when the award is the result of corruption or fraud, and 
one other, which, though it is to be regretted, is now, 1 think, 
firmly established, viz., where the question of law necessarily 
arises on the face of the award, or upon some paper accompany
ing and forming part of the award.”

It is quite dear that this was not to modify in any
way the law as laid down in Kent v. Ehloh, but was intended to 
be a summing up of the law in a way which recognised that 
decision.

ONT.
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In llogge v. Burgess (1858), 9 II. & N. 292. affidavit evidence 
was again rejected—one of the parties swore that the arbitrator 
had admitted his error in law W , B.. saying (p. 298) : 
“If the mistake appears on the face of the award, or is disclosed 
by some contemporaneous writing, the Court will set aside the 
award. ’ *

Ifolgnfe v. Kill irk, 7 IT. & N. 418. was a case like Legyo v.

4
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Youny. An arbitrator wrote a letter to one party. This, it was 
said, was a “conti aneous writing;” to which Wilde, B., 
said (p. 419); “By ‘contemporaneous writing’ is meant some 
writing attached to and forming part of the award.” Bram- 
wcll. B„ says in delivering judgment (p. 419); “1 am not dis- 
senting from anything which was said in Hogge v. Burgess, or 
by the King’s Bench in Kent v. Elstob, where it was held that a 
paper delivered contemporaneously with the award formed part 
of it. Those decisions were right upon the facts.” Wilde, B., 
adds that the Court will not look at anything except the ‘‘award 
or some paper so connected with the award as to form part of 
it.”

In /hike of Bucdeuch v. Metropolitan Board of Works 
(1871), L.R. 5 ILL. 418, an attempt was made to examine the 
arbitrators with the view of ascertaining the grounds of their 
decision. After much diversity <, it was held that this
could not be permitted.

In Dinn v. Blake, L.R. 10 C.I*. 388, there was an attack upon 
an award, based upon an affidavit shewing a statement, in con
versation by the arbitrator, of his reasons. It was said this 
statement shewed a mistake in law. The Court in dismissing 
the motion said: ‘‘The Court will not, in ease of a mistake, send 
the award back without an assurance from the arbitrator him
self that he is conscious of the mistake and desires the assistance 
of the Court to rectify it.”

All this is said of a mistake not appearing on the face of the 
award, and has no reference to the question now in hand. The 
cases were not referred to, save Jlodgkinson v. F emir, concern
ing which it is said that ‘‘the law was clearly declared in the 
judgment of Williams, J.”

In re h'eiyhlrji Maxsted «(• Co. and Durant d* Co., |1893] 1 
Q.B. 405, was a motion to remit on the discovery of new evidence. 
Much is said as to the conclusive efife i of the award, but Lord 
Esher recognises the exceptions and states them (p. 410) : 
‘‘Where there has liecn corruption nr fraud, where there is a mis
take of law or fact apparent on the face of the award, and 
where the arbitrator himself admits that he has made a mis
take" thus shewing that Dinn v. Blake, supra, ami other simi-

0
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lav cases have added an exception to those stated in Ilodf/kinson ONT.
v. Fernie, supra. s.e.

McRae v. Lanai/, 1H Can. S.C.R. 280, adds nothing. The award‘ Parsons
is conclusive and filial—save in the three excepted cases stated by r.
Sir W. J. Ritchie, C.J., in almost the same words as those just
quoted—the second being “where the question of law arises on Mast nor. 

the face of the award or upon some paper accompanying and Middleton, j. 
forming part of the award.”

Rc Laidlaw and Campbcllford Lake Ontario and Western 
R.W. Co., 19 D.L.R. 481, was an unsuccessful attempt to invoke 
the doctrine in Dinn v. Blake, failing because, while one arbi
trator admitted a mistake, the other denied it.

In Hall v. Ferquson (1835), 4 O.S. 392, Robinson. C.J., Sher
wood and Macaulay. JJ., accept Kent v. Elstob without question, 
the latter adding (p. 400) : “The spirit of other cases and prin
ciples of rational justice would seem to warrant an inspection of 
the agreement between the parties, touching the subject-matter 
of the controversy, as being referred to in the paper, stating the 
basis and principles of the umpirage, and as indispensable to a 
correct understanding of those principles; beyond this (unless 
for the extraneous purpose of impugning the conduct of the 
umpire . . . ), I fear the Court is not at liberty to explore.”

Kelly, J. :—I agree in the result arrived at in the judgment 
of my brother Riddell, and for the reasons lie has stated. It is of 
importance, however, that some disposition should be made of the 
question raised in the judgment appealed from as to the pro
priety, on a mrtion attacking an award, of referring to the arbi
trator’s reasons accompanying the award. On the numerous 
authorities which I have carefully considered, I have reached the 
same conclusion as my brother Middleton has expressed in his 
judgment. The award, in my opinion, should be set aside.

Appeal allowed.

GARIEPY v. GREENE.
\Iberia Supreme Court. Ilarrep. C.J.. Scott. Stuart, ami Simmons. .1.1.

Map 4. 11*15.
1. Am:aI, (g VII I—.345)—ltmKW of facts— I)i.n<rktion of triai, .n nor. 

Th,. appellate court will not review the discretion of tin* trial judge 
unless there has boon a disregard of principle or misapprehension of 
facts, even where leave to appeal has ltoon granted.

| you up V. nomas. 11892) 2 C'h. 1.34. followed.)

ALTA.

S. C.



D8

ALTA.

8. C.

Ilartey, C.J.

Dominion Law Reports. 123 D.L.R.

Appeal from a judgment of the trial Judge.
./. //. Wallbrirfyc, for plaintiff, respondent.
O. .1/. liiyyar, K.C., for defendant, appellant.
JIakyky, C.J.:—1 am somewhat at a loss to undei " why 

the added defendants should have been parties. The
order was made on the application of the original defendants 
upon the affidavit of one of them swearing that the plaintiffs 
were a ware of the proposed new defendants’ interest. 1 van 
quite see why, under these circumstances, the plaintiffs might 
have desired to have them as party defendants because other
wise they might be unable to obtain all the relief that may be 
available to a plaintiff after default to redeem under a judg
ment for specific performance. 1 can also see that the proposed 
hew defendants might desire to be made parties to protect their 
interest, but in this case the plaintiffs opposed the application 
and the new defendants though not moving to set aside the 
order adding them, expressed their opposition to it by asking 
to be dismissed out of the action which application was granted 
without any opposition by the plaintiffs.

The right of a defendant to have another pc mon added as 
a party defendant against the will of the plaintiff was in ques
tion in Hex v. Hoyal Iiank (1911), 3 A.L.R. 480.* In that case 
at the time of the appeal the added defendant was himself ask
ing to be made or continued a party. The Court was of opinion 
that he had a right to come in to protect his own interest, but 
there is no suggestion that the defendant has a right to have 
as co * * * someone against whom the plaintiff wishes to
make no claim and who does not desire to protect any interest 
of his own and against , moreover, in this case even the
defendant does not and cannot make any claim.

As far as the record shews, all the added defendants did in 
this case was to deliver a formal defence submitting their rights 
to the Court, and appear formally by counsel at the trial. 1 am 
of opinion that this was nothing more than they might properly 
do. If so they ought not to be obliged to pay their own costs 
when the trial Judge has found that they are not needed in the 
action and his decision in this respect has not been questioned.

*|S«'v also It. v. Itu fin I Haul,-. 0 D.L.R. 3.17. with anii'itiitinn.l
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The plaint ill's ought not to be required to pay for they have 
been forced against their will to add them. This leaves no one 
but the original defendants, and it would seem right that they 
should pay, for they had them added for no one’s benefit or 
pleasure as the result shews other than their own.

Then looking at it in another aspect. If they had been made 
parties by the plaintiffs they would, I think, be justified in de
fending in the action so far as might be necessary to see that 
their rights were protected. The plaintiffs ought not to be re
quired to pay their costs. The action is necessary because of 
the default of the original defendants and they ought therefore 
to pay all the costs made necessary by reason of their default. 
If the added defendants were themselves in default they might 
be liable to the original defendants for damages and the costs 
incurred might be part of the damages, but whether they are in 
default is not in issue here. They have alleged in their defence 
that they are not. but there is no issue between them and the 
original defendants and that is a matter of no importance as 
between them and the plaintiffs. In the evidence put in by the 
plaintiffs is a portion of the examination for discovery of one 
of the original defendants during which his counsel made a 
statement that $20.000 of a $50,000 instalment past due had 
been paid by the added defendants. It is evident that this is 
nothing more than an admission that that much had been paid 
and as such admission is evidence against the counsel’s clients, 
but it cannot be evidence to any greater extent and as far as the 
record shews, the added defendants were not represented on the 
examination for discovery. The party being examined, how
ever. does state that of this $20.000 which was paid, they paid 
less than $10.000 to the plaintiffs upon an instalment of $40.000 
due on the same day. It may be that if they had paid the re
mainder the plaint in .s would have given them time and not 
brought the action, and no costs would therefore have been in
curred.

Apart from this, it appears to me that the question of pay
ments by the added defendants is not a matter for considera
tion here. It is the default of the original defendants which is 
the cause of the action, and that is the only default therefore to

ALTA
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ALTA. 1h* considered, ami thv only default of which there is proper
S. C. evidence. If they can excuse it by alleging another default ho

as to escape the consequences of their default to the extent of 
any of the costs occasioned by it. then it ought to enable them to

“‘M*K escape them as to all of the costs occasioned by it.
llamy. C.J. However, even if 1 differed from the learned trial Judge in 

the view he took 1 would he of opinion that this Court should 
not interfere with his discretion.

In Yomiji v. Thomas, | 1 H!)21 2 Ch. 134. it was held that the 
Court of Appeal will not review the discretion of the trial Judge 
even though there has been leave to appeal unless there lias 
been a disregard of principle or misapprehension of facts. In 
that ease the plaintiffs were entitled, under the rules, to such 
judgment as in the statement of claim the Judge considered 
them entitled to. there being default of defence. The Judge 
gave judgment in favour of the plaintiffs but refused them costs 
because they had brought several actions which the Judge con
sidered unnecessary and oppressive. Leave was given to appeal 
as in this ease.

The Court of Appeal held that the rule under which the 
order was made did not deprive the Judge of his discretion as 
to costs, and dismissed the appeal. Lindley, L.J., at p. 130.

There being no want of jurintllotion in (lie .Fudge if we were to accede to 
the preaent nppe.il we should he snhst it lit ing our discretion for the dis 
eretion of the .Fudge in the Court lielow which we have no right to do. 
Even though leave has lieen given to appeal this Court will refuse to 
review the exercise of the discretion of the .Fudge. . . . The Judge has exer
cised his discretion, and there lieing no error in point of law. we must 
decline to review liis discretion.

Kvoii if 1 were of opinion that the added defendants ought 
not to have incurred any costs that would be only a matter of 
opinion and not a question of law, for error in which the dis
cretion as to costs should be reviewed. Perhaps it was un
necessary to defend, but a cautious man does not wish, nor 
should he be compelled to take chances. The action against 
them was dismissed which prima facie entitles them to costs. 
The judgment in that respect has not been questioned, and 
surely it cannot be said that it is not an act of discretion to de
cide whether they shall have the costs to which they are prima
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facie entitled, and if no l»y which of the other parties they shall ALTA, 

be paid. 1 would dismiss the appeal with eosts. I agree with n. f. 
my brother Scott as to the disposition of the cross-appeal. ijabim*

Scott, #1. : This is an appeal In the defendants (Jrceiie, , rIShkmm
Ijong and Kerris from that part of the judgment of Ives, J., ----
directing the payment by them of the costs of their eo-defen-

The action was originally instituted by the plaintiffs against 
the appellant defendants alone upon an agreement entered into 
by them for the purchase of certain lands from the plaintiffs, 
default having been made in the payment of a portion of the 
purchase money and interest.

The appellants subsequently applied for and obtained an 
order adding their co-defendants as defendants in the action, 
leave being given to the plaintiffs to amend their statement of 
claim as they might see lit. The order was obtained upon the 
affidavit of defendant Ferris to the effect that *1:- land in ques
tion had been sold by the appellants to the defendants sought 
to be added, prior to the commencement of the action, and that 
the plaintiffs had knowledge that they had an interest in tIn
land and of the nature of their interest.

The plaintiffs amended their statement of claim and tin- 
only reference therein to the added defendants was contained 
in paragraph 8 which is us follows:—

H. Tin* ilefciiiluuth Appleton, l\iii<;lit ami Drinvoll elnim an intercut in 
tin* Inml lii'ieinliefoie ile«rt iliril in rewpevl of mi (illi>gt*i| ayrceincnt f *r n;i|c 
of the naill lots enleml into ln-tween the ilcft*mhint» (îreeiie. Ihiii*; nml 
1-Vrris, anil the naiil Appleton, knight ami Uriwoll. the tiim« ami <<>i I 
tioiiH of whii'li are unknown to these plaintiff*. ami the «will Appleton, 
knight ami Driscoll an* ealleil for any intercut they may hnve in the 
premises.

The plaintiffs by their amended statement of claim chiinu-d 
by way of relief : (1) Specific performance of “th« said agree
ment for sale;” (2) Payment of the balance of the purehase 
money and interest alleged to he due them ; (3) In default of 
payment, rescission, sale or foreclosure; and (4) Forfeiture of 
the moneys paid hy the original defendants.

The defendant Appleton did not enter a defence to the 
action. The only defences raised hy the defendants Driscoll and
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Knight were. that there was no privity between the plaintiffs 
ami them, and that they were not in default under their agree
ment witli the original defendants, and they submitted them
selves to the protection of the Court.

The defendants Appleton, Driscoll and Knight appeared 
by counsel at the trial. The only part the latter took in the 
proceedings at the trial was to contend at the close of the plain
tiff's ease that, the action ought to be dismissed as against his 
clients and to object, while defendant Ferris was under examin
ation, to any evidence being given against his clients.

The trial Judge dismissed the action as against Appleton, 
Driscoll and Knight with costs which lie directed should be 
paid by defendants (1 reene. Long and Ferris. By his judgment 
he declared that the plaintiffs were entitled to specific perform
ance of the contract entered into by the last named defendants 
and he directed that, upon payment by them within ti months 
of the balance of the purchase money and interest, they should 
be entitled to a transfer of the lands. Leave was reserved to the 
parties interested to apply in Chambers as they might be 
advised.

It is idle to consider what was the object of tin* original 
defendant in seeking to add their co-defendants as parties to 
the action, although it is not unreasonable to presume that their 
object may have been to put upon record that their co-defen
dants had notice of the proceed in the action. The fact 
that, at the time the action was commenced, the payments due 
by the latter under their contract to purchase were in arrear to 
the extent of over $30,000, and that the instalments payable 
by them were contemporaneous with those payable by the orig
inal defendants to the plaintiff may have prompted the orig
inal defendants to make the application as. had the added de
fendants paid the amount due by them, the original defendants 
would have been in a position to pay the purchase money due 
to the plaintiffs ami thus the necessity for the latter bringing 
this action might have been avoided.

Apart from the question of the propriety of the original 
defendants making the application referred to it appears to me 
that, except as to the costs occasioned by the amendment which

8
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must lit* paid by them to the plaintiffs in any event, the effect 
of the order was to place the parties in the same position as they 
would have been in had the plaintiff's originally instituted their 
action against all the present defendants. It should not lie im
puted to the original defendants that, in seeking the amend
ment, they desired that the plaintiff's should make any claim 
against the added defendants, other than that they should be 
bound by the proceedings in the action. That they, the original 
defendants, had merely this object in view appears by the affi
davit on which their application was founded, and. if the 
plaintiff's have made any personal claim against the added de
fendants. the original defendants should not. in my view, be 
held responsible for such a claim.

In my opinion, however, the amended statement of elaim 
does not shew that any such claim was intended nor can it be 
gathered from its language as it clearly shews the nature of 
the added defendants’ claim and clearly states the reason for 
their being added. It does not disclose any grounds for claim
ing a personal judgment against the added defendants, and. 
upon it. the Court could not award such a judgment against

Although the defendants were added by the original defen
dants for their own purposes it appears to me that their being 
added, instead of operating to their prejudice, was in their inter
est. 1 think it may be assumed that, under their contract with 
the original defendants, they had the right to come in and pro
tect their interest in the property by paying the amount due 
the plaintiff' and the- costs of the action and in doing so receive 
the protection of the Court in respect of that interest. Had 
they not been made parties they might not have notice of the 
proceedings in the action under which the property might be 
sold, thus depriving them of their right to acquire it.

in view of the fact that the evidence shews that they were 
not desirous of protecting their interest, but were, on the con
trary, willing to sacrifice the amount paid by them on account 
of their purchase money on condition that they were relieved 
from any further liability under their contract, and, in view of 
the nature of the defences raised by them, I cannot avoid the

ALTA
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conclusion that it wan unnecessary for their protection that 
they nIiouM have entered a defence to the action or to have 
a p pea reel at the trial. 1 have already expressed the view that no 
relief wan claimed against them and they had no cause to shew 
why the plaint ill's should not obtain the relief claimed against the 
original defendants. Such being the ease they should not have 
interfered in the action, and having interfered unnecessarily, 
they should not lie entitled to costs.

Even if I am wrong in holding as 1 do that the statement of 
claim discloses no cause of action or claim against the added 
defendants, the facts disclosed upon the application shewed 
that the plaint ill's were not entitled to make any claim against
them, and, if they did so, the..................... * should not be
saddled with the costs of such a claim. If the added defendants 
are entitled to costs by reason of such a claim, the plaintiffs 
should pay them.

l:nder Order LXV., Rule I. the costs of the proceedings in 
an action arc in the discretion of the trial Judge, but it is well 
settled that the discretion must be properly exercised and that, 
when it is exercised upon a wrong principle, his direction may 
Ik* overruled. If 1 am right in the view I have expressed, the 
added defendants should not have appeared in the action or 
incurred any costs and. therefore, the award to them of costs 
for unnecessary proceedings was upon a wrong principle and 
should be reversed.

For the reasons I have stated, I would allow the appeal with 
costs, and direct that the judgment in the Court below should 
be amended by deleting that portion thereof which directs that 
the costs of the defendants Driscoll and Knight
should be paid by their co-defendants.

The plaintiffs gave notice of cross-appeal on the ground that 
the trial .ludge erred in direct ng payment of interest at the 
rate of T> per cent, upon arrears of purchase money instead of 
at the rate of 7 per cent., being the rate prescribed by the agree
ment of sale. Counsel for the original defendants consented 
that the judgment should Is* amended by providing for payment 
of interest at the latter rate, and, as counsel for the plaintiffs 
admitted that, upon these defendants being served with the

91258
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notice of croNS-uppcal, their solicitors admitted that the plain
tiffs were entitled to the amendment, there should be no costs 
of the cross-appeal.

Stuart, J.: I think if I had been trying this action 1 
should probably not have made the order as to costs which is 
appealed from. Either the added defendants wished to be pre
sent in the action to protect their interests or they did not. 
if they did desir > to be present, then they should he thankful 
to the original defendants for bringing them in. If they did 
not desire to he present to protect their interests, then all they 
had to do was not to appear. If it be said that they had to 
meet a claim there was certainly no claim made against them 
by the original defendants. There was no reason in the world 
for their appearing except to defend themselves against some 
claim by the plaintiffs. In any view of the meaning of the 
amended claim filed by the plaintiffs, I find difficulty in seeing 
why the original defendants should have been made to pay their 
costs. But the learned trial Judge took a different view and two 
members of this Court agree with him. The awarding of costs 
is a matter of discretion, and I am unable to say that in this 
ease there has been either a misapprehension of facts or dis
regard of principle: Yountj v. Thomas, 11892] 2 Vh. 137. I there
fore concur in dismissing the appeal.

Simmons, J.. concurred with Harvey, C.J.
Appeal dismissed.

ALTA.
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THAMES CANNING CO. v. ECKARDT
Ontario Hnprrmr Coart. Middleton, •/. Map I. IM5.

1. contracts (8 I K I—65)-—Statuts of Frauds—Sai.k or noons in
VKIPT AMI AUCKITANCK.

The receipt of a shipment of g nul* from tin* carrier ami taken into 
tin- buyer"* warehouse* where they are examined and rejected, con
stitutes an actual receipt ami acceptance sufficient to take the trans
action out of the Statute of Frauds.

| Pane x. Morgan 11H8SI. IA Q.R.l). 22*: Taylor v. Smith. |1K1I3| 2 
Q.B. 05, followed.1

2. Sai.k ( 6 I It—ft ) 11 hui t or insckction—Kvri nt m—Arrivai. or noons
AT HKHTI NATION.

Where goods are wild through a broker, and the seller undertakes to 
deliver good* of a particular quality to a carrier to he forwarded !■» 
the buyer at a distant place, to lie paid for on arrival, the right of 
inspection continue* till the goods arrive and are accepted at their 
ultimate destination, namely, the buyer’s warehouse.

| Thomson v. Dp aunt ( IHSth, 13 Can. S.V.It. 303. distinguished.!
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.1, Sale i# il A—25) — Wahhanty ok vonoitiox -Stipulation as to qiAi.
ITY AND PAC K I Ml—FOOD AK I II LES.

A Imyer who contrucU to purchase t'oo<| articles of a certain quality 
to lie packed in a certain maimer purports a condition not a war
ranty, and lie cannot lie compelled to accept the articles not ».• packed 
or he lialile for their contract price, unless from the eonduet ol the 
parties a nexv contract can he implied.
Action to I'ucowr the price of goods alleged to have been 

sold and delivered.
./. .1/. /'/Ai, K.C., for plaintiffs.
O. L. Liivis, K.C., for defendants.
Middlkton, «).:—The beans in question were sold by a 

broker, Mr. Somerville, who says that the transaction was 
evidenced by bought and sold notes. On the question of fact, I 
think I must find that there were not any sale notes. Mr. Somer
ville does not say that he ever sent a sold note to the vendors. 
He does say that he sent a bought note to the purchaser, but he 
does not say that the bought note was signed. On an earlier 
transaction there was a proper sale note, and he kept a carbon 
copy, apparently prepared in the ordinary course of his busi
ness. If there was a note of this sale, one would have expected 
him to be able to produce a copy or to explain what had be
come of it. It is most unlikely that a bought note should be sent 
to the purchaser while a sold note was not sent to the vendors. 
The truth seems to be that Mr. Somerville’s memory has played 
him false, and that the only document which existed was the 
shipping instructions sent by him to the canning factory. This 
memorandum, 1 think, so far as it goes, correctly sets forth the 
transaction. The 700 cases of golden wax beans were sold at 
$1.30 per ease, less an allowance for labels which were to be 
placed upon the tins by the purchasers, making the net price 
f.o.b. at the factory $899.84. The goods were t îd as contem
plated by the contract, and delivered to the carrier and received 
from the carrier and taken into the defendants’ warehouse, 
where they were examined; so that there was an actual receipt 
and acceptance sufficient to take the case out of the Statute jf 
Frauds; for, to constitute an acceptance within the statute, all 
that is necessary is, that there should be such a dealing with the 
goods as to recognise the existence of the contract. A receiving 
into the warehouse and an examination to ascertain if the goods 
are in accordance with the contract, is enough, even though the

55
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goods arc immediately rejected as not being in accordance with ONT 
its terms: Page v. Morgan (1885), 15 Q.B.D. 228; Taylor v. s.C 
Smith, [1893] 2 Q.B. 65. J^Ê

Although nothing appears on the face of the shipping in- Cassisu

structions, the goods were in fact sold as first class goods of the „
highest grade, and it was known that it was the intention of the EcKA>OT
defendants to sell these goods, under their own labels, to retail Middleton, j.

merchants, as goods of the highest quality.
Concerning the beans themselves there is no complaint ; but 

first class canned goods should be packed in clean, bright, new 
tins. The packing of these goods was defective. I was unable 
to learn whether the tins had been originally defective or had 
become defective while in the plaintiffs’ possession. From the 
way in which they were said to have been handled 1 rather sus
pect the latter. The tins were certainly not clean, bright tins; 
they were scratched and battered with innumerable small dents, 
so that, as one witness put it, they looked like second-hand tins.
Another witness described the appearance as that of hammered 
brass. A more serious defect was the fact that the tins had 
evidently been kept in a moist place and had become rusty, aiid 
an endeavour had been made to improve the condition by cover
ing the heads of many of the tins with a greenish lacquer, and 
other tins had been painted with an aluminum paint. While 
to some extent this concealed the rusty and dirty condition, it 
gave to the tins an appearance of antiquity and renovation 
which undoubtedly would be most pit-judicial when they came 
to be placed upon the retail market. These doctored tins were 
scattered throughout all the cases, constituting perhaps 20 per 
cent, of the whole; an additional 20 per cent, being disfigured 
by the battering and rust.

This careless treatment of the tins in which the goods were 
contained undoubtedly degraded the goods and seriously im
paired the merchantability of the packages, rendering them 
quite unfit for the purpose for which they were bought, namely, 
the labelling with Mr. Kckardt's “Monarch” brand and the plac
ing of them on the market as goods of the highest grade.

The goods were not inspected at the time of shipment. No 
notice was shewn to have been given of the time when the goods
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ONT would in fad lie shipped. Ah soon as they arrived at Mr. Kck-
s c. ardt’s warchouae, the defective condition was revealed, com-
* " plaint made, and the goods rejected. Mr. Thomas, who suc-Tiiamk.h *

tanning eeeded Mr. Somerville in his agency, quite agreed that the com- 
1 ®: plaint was justified, and from the evidence of the practical men

Kckasot. railed Indore me 1 am of the same view.
iiiAdirten j Then it is said that the place of inspection was the point of 

delivery, and that, no inspection having taken place then1, the 
purchaser cannot now object, ami that he must keep the goods, 
relying upon a emss-aetion or counterclaim for damages by 
reason of the defective quality.

In considering this question it must be kept in mind that this 
is not a mere warranty, but a condition. In Smith's Leading 
Cases, llth ed., vol. 2. p. 28, is a statement accepted as accurate 
in Blackburn's Contract of Sale, 3rd ed., p. 541, in which the 
position is clearly stated: “Where the subject-matter of the sale 
is not in existence, or not ascertained, at the time of the contract, 
an engagement that it shall, when existing or ascertained, possess 
certain qualities, is not a mere warranty but a condition, the ful
filment of which is precedent to any obligation of the vendee 
under the contract, because the existence of these qualities, being 
part of the description of the thing sold, becomes essential to 
its identity, and the buyer cannot be forced to receive and pay 
for a thing different from that for which he contracted.”

In this way the ease resolves itself into the old and familiar 
situation. The Court cannot make for the parties a contract 
they have not themselves made. The defendants, who contracted 
to purchase beans in bright, clean, new tins, cannot be com
pelled to accept any beans not so packed, unless from their con
duct there can lie implied a new contract so to do.

Now, the rule as to what is to be implied from a failure to 
inspect at the place of delivery is by no means as drastic as the 
plaintiffs contend. It is thus stated in Benjamin on Sale, 5th 
ed., p. 753: “The buyer’s opportunity of inspection prima facie 
arises at the place of delivery ; but it need not necessarily be 
the place of delivery, for the contract may expressly or by im
plication provide that the time for inspection shall lie subsequent
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to delivery, and the place of inspection shall be different from 
that of delivery.”

It is to be noticed that this does not speak of an obligation 
of the purchaser alone; it is “the opportunity of inspection;” 
and this implies as great an obligation on the part of the vendor 
to afford an adequate opportunity of inspection as it imposes a 
duty on the purchaser to avail himself of the opportunity to 
then and there inspect.

The judgments of Brett, J., in Heilbutt v. Ilirkson (1872), 
L.R. 7 C.P. 438. and (irmoldby v. Wells (1875), L.R. 10 C.P. 
391. justify not only the text but this comment.

Pierson v. Crooks (1889), 115 N.Y. 539, accepted by the 
editors of the last edition of Benjamin (5th ed., p. 755), as good 
law, illustrates this well. Iron was sold in Liverpool f.o.h. there. 
The iron sent was not of the quality agreed. There was no in
spection at Liverpool, hut rejection at New York. The Court of 
Appeals held : ‘‘The fact that the buyers had no agent at Liver
pool. and that the sellers could ship on board vessels selected by 
themselves without notice to the buyers of the name of the ship 
or of the time of shipment, shewed that Liverpool was not the 
place of inspection : for the prima facie rule is that where a seller 
undertakes to deliver goods of a particular quality to a carrier 
to be forwarded to the buyer at a distant place, to be paid for on 
arrival, the right of inspection prima facie continues till the 
goods arrive and are accepted at their ultimate destination.”

In Fogel v. Brubaker (1888), 122 Penn. St. 7, the Supreme 
Court of Pennsylvania, dealing with the case of goods sold with
out being seen by the purchaser, where the vendor has under
taken that they shall be of given quality or description, and 
the goods have been delivered to a carrier, thus defines the rights 
of the parties (p. 15) : ‘‘It is true that a delivery to the carrier 
is for many purposes a delivery to the purchaser, but such de
livery is constructive merely. The obligation to accept or reject 
the article arises, however, only upon an actual delivery. It. is 
when the articles come under the observation of the purchaser 
and he is able to see whether they are such as he has ordered, 
that he is bound to elect whether to accept them or not. It is 
not his duty to go to the point where delivery is made to the

ONT.
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Middleton. J.
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ONT. currier, to inspect the articles before their shipment; for he uas
S. c. a right to rely on the good faith of the seller who has under-

... * taken to till his order, according to its terms, and ship to him
Canning by the ordinary modes of transportation, and when the articles

reach him is the first time at which examination is practicable, 
Kckabdt. all(| ,8 the time contemplated by the contract. If the articles 
Middleton, j. upon reaching their destination are not found to be such as trie 

contract calls for, the seller has not performed on his part, and 
has no right to ask performance to any extent from his vendee. 
It was his own folly or fraud to ship an article not ordered.”

In Moiling and Co. V. D(an and Son Limited (1901), 18 
Times L.R. 217, Lord Alverstone, ('..I., delivering the judgment 
of a Divisional Court, adopted a similar principle. A German 
firm supplied books, some of which were to be sold in England 
and some in America. It was held that the inspection and rejec
tion might take place in America, although the books were de
livered to carriers in Germany.

Dyment v. Thompson (1885-6), 9 O.R. 566, 12 A.R. 658, 
S.(\,suh nom. Thomson v. Dyment ( 1886), 111 Can. S.C.R. 303. is 
naturally much relied upon by the plaintiffs, and is undoubtedly 
binding upon me; but on carefully considering this case it will 
be found that the decision is in accordance with the principle as 
indicated. There the sale was of a very large quantity of lum
ber. No place was named for the delivery or inspection. It was, 
however, received at tjic mill ; and under all the circumstances 
the proper implication was that the inspection and rejection 
must have been understood to have been contemplated to take 
place at the point of delivery. Manifestly this is so in the case 
of a commodity such as lumber, where every board must be sub
jected to scrutiny. It could never have been contemplated that 
all that was tendered by the vendor should lie carried away from 
the mill before there was in fact an election by the purchaser 
to accept or reject. This case was thus regarded by the Court of 
King’s Bench of Manitoba, presided over by Chief Justice K 1- 
lam. in Lewis v. Horn' (1901 ), 14 Man. R. 32, 38, where he says: 
‘‘The ratio decidendi in all the Courts seems to have lieen that 
the plaee of inspection was at the mill of the manufacturer.”

For these reasons, I determine that the goods were not of the
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stipulated quality nor in accordance with the contract ; that they 
were not merchantable an first class goods nor fit for the purpose 
for which they were sold; that the right of inspection existed at 
the time the goods were inspected in the warehouse; and that, 
upon inspection, they were at once rejected for adequate cause.

The action therefore fails. If 1 should be in error in this, 1 
would assess at $200 the difference in value between goods con
tracted for and goods supplied.

Action dismissed with costs.
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STANDARD TRUSTS CO. v. TREASURER OF MANITOBA. CAN
Supreme Court of ('an min, Sir Charte* F Hz pat rick. C ./.. Davies, /diiigton,

Duff, Anglin, and lirodeur, JJ. May JK, 1915 S.
1. CoNsrm tional i.aw i$ IIa I 211) Si < < kssion ihtiks—Domh'ij.k uni

I'KOVINVL pROI’FHTY IN ANOTIIHI CONTROL.
When* a party dying, domiciled in Manitoba, has by a verbal agree

ment contracted to erect elevators in another province. Imt is to retain 
possession and control over them until they are fully paid for. the 
debt thus created constitutes "property" xut bin Manitoba and is subject 
to succession duty under the Succession Duties Act. H.S.M I and 5 
Edw. VII. cli. 45, sec 4.

[lie Muir Fatale, IS I).I..It. I ll, affirmed.]
2. Constitutional law (§ IIa 4—211)—Auhffmkntfoh ham -Saskatciikwan

-Pa ht y Doxiicii.Ki) Manitoha—Titlf not to exss tin, r\n> for 
Svcckssion I)i ties Ai r.

Agreements for side of lands in Saskatchewan, in the possession of
a party domiciled in Manitoba at the tin....... his death, by which he
was to remain the owner of said lands until they were fully paid for. 
are special!v debts, and as such constitute property and are liable to 
succession duly there.

[Marryat v. Marryal, 2S Ueav. 224, and l*aac*on \ ttaneood, .4 Ch.
App. 224, a|>plied.|

Appeal from the judgment of the Court of Appeal for Muni- Maternent 
loba, IS D.L.R. 144, 24 Man. L.R. 310, affirming the judgment 
of the Judge of the Surrogate Court.

U". A*. Mtdorl-, K.C., for the appellants.
Wallace Nesbitt, K.C., and A*. II. (Irahnm, for the respondent.
Sin Charles Fitzpatrick concurred in the judgment, dis- r tîïuiX'ei 

missing the appeal with eosts.
Davies, J.: -In this appeal important t| nest ions were raised 1>a,l,,e J* 

not only as to whether the Succession Duties Acts of the Province 
of Manitoba were ultra rires the Legislature of that province 
on the ground that the duties they imposed were indirect taxa
tion, but also, in ease the acts were intro rires the Legislature,
whether certain properties consisting of debts due to the testator 
at the time of the death, from parties some of whom were resi
dents of Manitoba and others of whom resided abroad, were sub-
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ject to the provisions of the Act. In the latter case, the conten
tion was that these debts were “specialties,” and for that reason 
were so subject. As to the “Little debt,” it being a simple con
tract debt and l>oth debtor and creditor being residents of Mani
toba, it could have no local situation other than the residence of 
the debtor, where the assets to satisfy it would presumably be 
and would lie bona notabilia within Manitoba, where he resided: 
Commissioners of Stumps v. Hope, [1801] AX'. 47b, at 482, cited 
with approval in Hex v. Loritt, [1912] A.C. 212, at 218.

As to the debts due or claimed in respect of th<‘ lands near 
Kirkella, in Saskatchewan, being specialty debts, by reason of 
the recital in the several agreements of sale and purchase entered 
into by the testator with certain purchasers under seal, 1 have 
come to the conclusion that these debts are not “specialties” 
which come within the meaning of the principle, “mobilia sequun- 
tur personam.” I think the rule laid down in Marryat v. Marry at, 
28 Rcav. 224, and in Isaacson v. Harwood, 3 Ch. App. 224, ap
plies to these agreements of sale, and that no covenant to pay 
can be implied from the mere recital. The agreements did not 
contain any express covenant to pay the purchase money, ami 
the only question is whether one must lie implied from the 
recital. I cannot understand how such an implication could 
create such a “corporal existence” with respect to this délit as 
would change its locality and make the debts ”conspicuous” 
within the jurisdiction where the agreement hapjiened to lie 
found with the testator at the time of his death. Rut in any 
case, and supposing the rule to be as applicable to the case of 
an implied as of an express covenant to pay, it remains a pure 
question of the construction of the agreements. What did the 
parties intend? If they intended that the recital should operate 
as a covenant, then the debtor would lie liable accordingly. Rut 
it seems to me clear that the recital was not inserted for the 
simple purpose of acknowledging a debt by a deed under seal 
without any other object declared by the deed in which case 
a covenant to pay might lie implied. On the contrary, the object 
and purjMise of the agreement was to create a binding contract 
for the sale of a piece of land and to shew how and when the 
purchaser was to complete the payments of the purchase money, 
in order that he might obtain his title. As to the intention of 
the parties, the fact that the agreements do contain express
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covenants ns to money that might Ik* ex|>endod hy the vendor 
in paying insurance rather goes to shew that, where it was in
tended there should he a covenant to pay moneys under the 
agreement, it was so expressed. Those agreements, even if a 
covenant to pay the purchase money could he implied from the 
language1 of the recital, are not, 1 agree with Perdue, J.A., of the 
Court of Appeal, like money bonds, scrip or mortgages containing 
express covenants to pay money, etc. Before the executors could 
have any right to recover the purchase moneys under these agree
ments, they would have to obtain probate of the will in Sas
katchewan and have the lands transmitted to them in accordance 
with the statute of that province. They have no rights under 
the agreements until they have put themselves in a position to 
perform the vendor's obligations under them. They could not 
recover the purchase moneys until they had obtained power to 
convey the lands to the purchaser, and they could only obtain 
such power by having their probate of the will re-sealed in Sas
katchewan, the statutory equivalent of taking out ancillary pro
bate there.

These instruments are mere agreements for the sale of land 
in Saskatchewan and involve mutual obligations on the part of 
vendor and vendee which can only be performed under the laws 
of that province, and which cannot be enforced by the appellant 
executors until they have1 first complied with those laws.

The most important question, however, still remains, namely, 
whether the Succession Duties Act of the Province of Manitoba 
was intra vires of the Legislature of that province.

The contention on the part of the appellant was that the con
struction to be put upon this Act and other similar succession 
duties Acts of the different provinces of the Dominion was 
by the ~ ial Committee in the recent case of Cotton v. The 
King, 15 D.L.R. 283, [10141 A.C. 17(i. In that case it was held 
that the Quebec Succession Duties Acts did not impose duties 
upon the transmission of movable property outside of the pro
vince, and that the taxation imposed by them on such property 
was not direct taxation within the meaning of the British North 
America Act, and was, consequently, ultra vires the Legislature 
of the province.

If this contention as made by the appellants was sustained, of 
course this appeal should have to be allowed, and the results in
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the several provinces of the Dominion would In- most serious and 
disquieting.

1 have reached he conclusion, after a very careful study of 
this decision of tin «Mcial Committee in tin Cotton cane, 15 
D.L.R. 283, [1914] i .70, that it does not warrant the broad 
contention stated above.

The language made use of by Lord Moulton, who delivered 
the judgment, in parts of his judgment dealing with tin* trans
mission of movable property outside of the province, was very 
broad and general, and would seem at first sight to justify the 
conclusion that all succession duties Acts of the several provinces 
necessarily violated the constitutional prohibition against pro
vincial indirect taxation.

I do not think, however, their lordships intended by any 
means to go that far or, indeed, to go any further than the specific 
question then lieforc them required them to go. The language 
used by Lord Moulton must Im* read as only having reference 
to this special question they were in that case cal let! upon to 
decide, namely, whether the Quebec Legislature imposed succes
sion duties or ha< er to do so upon the transmission of movable 
property outside of the province.

In the Cotton cane, 15 D.L.R. 283, [19141 A.C. 170, the duties 
had l»een levied upon two estates: first, on that of Charlotte 
L. Cotton; and, afterwards, on that of her husband, Henry H. 
Cotton, whom Charlotte predeceased.

A distinction was attempted to be made between the law as 
it stood at the death of Charlotte L. Cotton and as it was after
wards amended and stood at the death of Henry H. Cotton, 
and it was there contended that the amendment defining the 
meaning of the term “property” expressly included 
all movables wherever ritual<*, of persons having their domicile or residing 
in the province of Quebec at the time of their deaths.

Their lordships, however, were of the opinion that this 
amended definition of the word “property” did not enlarge the 
express language of the operative clause of the Act, which pro
vided that of this pro|M»rty (that is, the property made subject 
to the duties) those portions only are taxed which are “biens 
situ<’s dans la province.”

Dealing with this Act tx-fore it was amended and with refer
ence to ( 'harlotte L. Cotton’s estate, His Lordship says, at p. 280:

1
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♦

No question arises as to the applicability of the doctrine mobilia se- 
quunler personam, because the section expressly limited the taxation to 
property in the province, and, therefore, whether or not the province pos
sessed and might have exercised a right to tax movable property locally 
situated outside of the province (such right arising from the domicile of 
the testatrix), it did not see fit so to do. For the same reason no question 
of ultra vires arises in this part of the case, since the appellants do not dis
pute the power of the Quebec Legislature to tax movable property situated 
in the province.

Dealing next with the Act after it was amended and with 
reference to Henry II. Cotton’s estate, lie says :—

The same consideration which was decisive in the former case (Char
lotte b. Cotton's), therefore, applies with equal force here.

His Lordship having thus disposed of the appeal with respect
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to the claims for succession duties on each of the two estates, on 
the ground that the statute either as originally < ; <‘ted or as 
subsequently amended did not authorize the taxati movable 
property situate outside of the province, went on to consider 
whether the succession duty imposed would be within the defini
tion of an indirect tax if it be taken that the duty was imposed 
on all the property of the testator wherever situate—that is, on 
the assumption that the limited words, “property situate within 
the province,” were deleted from the operative taxing section.

After quoting a number of the sections of the Act, he con
cludes t hat they only can be construed as
entitling the collector of Inland Revenue to collect the whole of the duties 
on the estate from the person making the declaration under oath of a com
plete schedule of the estate required by the sections quoted and who must 
recover the amount so paid from the assets of the estate or, more accurately, 
from the persons interested therein.

Taking as an instance the facts of the case then Indore him 
of movables in New York bequeathed to one domiciled in Quebec, 
and stating that there was no accepted principle in international 
law to the effect that nations should recognize or enforce the 
fiscal laws of foreign countries—and that in such a case the 
legatee would, on duly proving the execution of the will, obtain 
the possession and ownership of such securities, after satisfying 
the fiscal laws of New York relating thereto, he asks: How then 
would the provincial Government, in such case, obtain the pay
ment of the succession duty? And answers his question by saying 
that it could only 1h« from some one who was not intended him
self to bear the burden, but to lie recouped by some one else, and 
that

l
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bucIi un impost appeared to their Lordships plainly to lie outside the defini
tion of direet taxation accepted hy thin Hoard in previous eases.

To assume that by this judgment the Judieial Committee 
intended to reverse many previous decisions of the Board, which 
had held, either expressly or by necessary S that
succession duty statutes, properly framed and imposing taxes 
on movable or other property within the province, were intra 
vires the Legislatures which enacted them, would Iki unjustifiable.

In the case of Hex v. Luvitt, [1012] A.C. 212, their Lordships 
expressly held, at p. 223, that the statute of New Brunswick 
there in question
was intended to he a direet burden on that property (i.e., taxable property 
within the province) varying in amount according to the relationship of 
the successor to the testator.
Nothing is said in the judgment of the Board now under re
view calling in question this declaration of the intention and 
effect of the New Brunswick Succession Duties Act. The only 
reference made to that case is as follows:—

In the ease of Rex v. Lovilt, [1912] A.C. 212. no question arose us to 
the power of a province to levy succession duty situated ouIhUc the province. 
And so in regard to Woodruff v. A Ai. for Ontario, (IPOS) A.C. 
508, the decision of the Judicial Committee in which, when the 
Cotton case, 15 D.L.R. 283, [1914] A.C. 170, was Indore us, 1 
considered as binding upon us, and followed, the only remark 
they made is that
the circumstances of the ease were so speciul and there is so much doubt 
as to the reasoning on which the decision was based that their Lordships 
have felt that it is better not to treat it as governing or affecting the present 
decision.
But not a suggestion that the Ontario Succession Duties Act, 
so far as it levied taxes upon proi>erty within the provineo, was 
ultra vires the Legislature.

Assuming, therefore, I am correct in my understanding of 
the decision reached by their Lordships in the Cotton case, 15 
D.L.R. 283, [1914] A.C. 170, I come to the Manitoba Succession 
Duties Act as it stood amended at the death of the testator Muir 
and under which the taxes in dispute in this case are levied. 
With respect to the “Kirkella lands” of the testator, situated 
in Saskatchewan, and the debts arising out of the agreements 
for the sale thereof, I have already expressed my opinion that 
they do not come within the Act and are not taxable.

And with regard to the subject matter the statute deals with,

19^246
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I am of opinion that it is direct taxation and not indirect. 1 
acc pt the definition of direct taxation as “one which is demanded 
from the very person whom it is intended should pay it,” and 
I think that the taxes sought to lie imposed hy that statute are 
such.

It is the estate that must pay the tax and it is the estate 
upon which the statute imposes the liability. The fact that the 
executor or the administrator is the channel through which the 
estaie makes payment cannot make the tax indirect, lie repre
sents the estate. It is, in fact, by the law of Manitoba, all vested 
in him, and in paying the duties when la- does so, he acts merely 
as the agent or person in charge of the estate.

The question is one of intention or expectation. Did the 
Legislature either expect or intend that the executor or adminis
trator should pay money out of his own pocket and afterwards 
take his chances of recovering it hack from the legatee or bene
ficiary to whom the property was bequeathed or who by law 
became entitled to it?

The statute answers the question, I think, in its 15th and 
lGth sections, which read as follows :—

15. Any administrutor, executor or trustee, having in charge or trust, 
any estate, legacy or property ct to the said duty shall deduct the 
duty therefrom, or collect the duty thereon upon the appraised value thereof, 
from the person entitled to such property, and he shall not deliver any 
property subject to duty to any person until lie lias collected the duty 
thereon.

16. Executors, administrators, and trustees shall have power to sell 
so much of the property of the deceased as will enable them to pay said 
duty in the same manner as they may be or are enabled by law so to do 
for the payment of debts of the testator or intestate.

Here executors and trustees are classed together. They are 
to deduct the duty from the property under their charge or 
which they hold in trust or collect it from the beneficiary, and 
are forbidden to deliver any property subject to duty to any person 
until the duty is collected. They are given power to sell so 
much of the property of deceased as will enable them to pay 
the duty in the same manner as they may do to pay the debts 
of the testator or intestate. If the property is of a character 
enabling them to deduct the duty they do so. If it is not, they 
collect the duty from the beneficiary or sell so much of the property 
as will enable them to pay the duty. But there is neither an 
intention nor an expectancy that they would pay, nor an obliga-
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tion imposed upon them to pay the duty out of their own moneys 
8. v. and take the chances of recovering it hack from the lieneficiary. 

u It must be rememliercd tlmt in Manitoba the executor or
Tbvntn (m. a<hninistvat or is by statute made for the time l>eing the owner 
Tiu- xhukke the property of the deceased testator or intestate, us the

or Manitoba case may lie. Section 21 of the Devolution of Instates Act, as 
i>e,lee j. enacted by 5 & 0 Edw. VII., ch. 21, sec. 1, and see. 20 of the 

Wills Act, R.S.M. 1902, ch. 174.
Rut, of course, he only holds it for the pur|iosc of adminis

tering the estate, and, as I have shewn, is expressly empowered 
by sec. Hi of the Succession Duties Act to sell the property to 
pay the tax.

Section 5 of that Act says:—
Save as aforesaid, the billowing properly shall be subject to a succession 

duty as hereinafter provided, 
and sub-sec. (a) says:—

All property within this province ami any interest or income there
from
shall Ik* liable to the duties. Section G provides for the filing by 
the executors or administrator, liefore the issue of letters probate 
or grant of administration,
of a full itemized inventory of all the property of the deceased person and 
the market value at the death of such deceased person, 
and goes on to provide either for the payment by the executor or 
administrator of the duties called for by the Act or for the de
livery of a prescribed bond conditioned for the due payment of 
any duty to which the property coming to the hands of such 
executor may be found liable.

I conclude that the duties under this Act were to l>e, as they 
were determined by the Judicial Committee to lie in the Lovitt 
case, [19121 A.C. 212,
a direct burden on the property varying in amount according to the rela
tionship of the successor to the testator.
and so to lie burdens which the Legislature had authority to 
impose.

I would, therefore, vary the judgment appealed from by ex
cluding from the property subject to duty the debts arising out 
of the agreements for the sale of the “Kirkella lands" in the 
Province of Saskatchewan as not being specialties within the 
rule, and with this variation I would dismiss the appeal, but 
without costs.
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Idington, J.: The question of jurisdiction raised at the 
opening of the argument herein is, in my opinion, so far from being 
beyond doubt, that, if either party had taken or maintained the 
objection, I think we should have refused to exercise so doubt
ful a jurisdiction.

The parties hereto seem tacitly agreed we should act. Hence 
we may be justified in ignoring the doubt, though, if that con
sent be our only right to hear them, the result may be a non- 
appealable judgment such as appears in A.-G. of Nora Scotia v. 
Gregory, 11 App. ( ’as. 229.

It is upon the amendment of f>2 Viet., eh. 37 (D.), alone that 
our jurisdiction, if any, must rest. It seems, in one way of 
reading it, possibly wide enough to confer jurisdiction in any 
case relative to what is involved in the probate of wills. Hut 
is the question to be determined herein at all of that nature? 
It may be that the Legislature, in the due exercise of its plenary 
power over civil rights in a province, can say, as a condition 
precedent to anything being done in its Courts, constituted by 
it with such limitations of authority as it has seen fit to confer, 
that such Courts shall not hear the application for probate un
less and until the tax for transmission has In-en secured and hence 
make the refusal to grant or granting of probate dependent 
thereon. Hut what has all that to do with the plain primary 
meaning of a “Court of Probate” acting as such or how can it 
bring this appeal within that term as used in the amending Act?

I take the phrase, “Court of Probate,” in the sense indicated, 
for example, in Eattison’s Trustees v. Edinburgh University, l(i 
Ct. of Sess. Cas. (4th ser.) 73, 75m, referred to in vol. 4, p. 437, 
of Stroud's Judicial Dictionary.

But if all the judgments pursuant to any of the powers assigned 
to and exercised by said Courts (called “Surrogate” in Ontario 
and the Western Provinces) in a variety of ways beyond the 
mere granting or refusing of probate were to be held re viewable 
here whenever involving $500, then it seems singular that this 
Court has not been troubled ere this with some such case as 
might fall within the ambit of that view.

It is not the work of the Court when acting in hearing the 
application for probate that we are herein asked to pass upon.

The Maritime Provinces have called their Courts dealing 
with such matters “Courts of Probate,” and a number of appeals

CAN

§.0.

Standard 
Trusts < «».

THKtSlRKM 
of Manitoba

Idington, J.



Dominion Law Reports. 123 D.L.R.Kill

CAN.

H. V.

Standard 
Tli ms i to,

Trkxrvrkr 
or Manitoba

Idlngton, J.

resting upon said amendment have come from there, hut none 
involving any mere collateral matter without touching upon 
what is, properly speaking, the work of a Court of Probate has 
lieen cited in argument herein.

That is a remarkable result if the expression is to Ik* held 
as covering anything else done in or by said Court than what I 
suggest. It is to be observed that the case of Lovilt v. The King, 
43 Can. S.C'.H. 1(H), came here by virtue of a case stated for the 
Supreme Court of New Brunswick.

The exclusion of Queliec (where there are no Courts (tearing 
the name “Probate,” but the Superior Court in certain cases 
discharges the duty involved) from the operation of the Act 
rather clearly indicates we should not attach too much significance 
to the name, but look at the substance, and confine appeals within 
the limits which that indicates.

Having thus indicated the reasons for my doubt, 1 accept 
what seemed, on the argument, to In* the opinion of the majority 
of this Court as to its jurisdiction as binding me, and accordingly 
proceed to pass upon the questions raised by the ap|>cal.

I have no doubt as to the power of the Legislature, resting 
upon its plenary power over not only the pro]»erty in a province, 
but also civil rights in a province and the constitution of the 
Courts therein and limitation of their powers, to enact a law 
such as liefore us imposing a tax as a condition precedent to giving 
its assent through its Courts to the transmission of any property 
so far as such assent may Ik* necessary in law.

It is argued that it is not a direct tax liecausc the executor 
has not the money to pay it, and in the first place gives a bond 
for its due payment, and the amount payable thereunder depends 
upon a numlxT of considerations set forth in the legislation, and 
the modes of inquiry and determination also thereby provided 
for, and that the executor has to recoup himself out of the estate 
when realized and when debts and expenses are paid. All these 
things constitute but the legal machinery for the determination 
of the facts and the scale by which the tax is to lx* measured. 
Those ln-neficiaries sharing with the state in that which the 
executor may have realized, I rather think, feel that the tax is 
pretty direct. They know that the executor or other personal 
representative is but their agent, as it were, by whose hands 
they receive what they get, and that he has no civil right in the
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province to assert any acquisition of the property of Hie deceased, 
but what the Legislature has chosen io give assent to. 1 repeat, 
we must look at the actual substance of things, and not he mis
led by mere words.

If and so far as the person becoming ultimately entitled under 
this process to receive his share in the estate of a deceased can 
obtain by law any of it without provincial legislation that property 
so obtained may not be taxable. No such proposition in law 
or in fact is or can be put forward relative to what is in dispute 
herein; therefore, 1 am, for clarity’s sake, resolved not to travel 
into side issues and other cases.

There are only two items in question herein. That known 
as the claim against one Little, residing in the province, clearly 
is not only in the province and dependent upon the civil right 
conditionally conferred by the province, but is also collectable 
there. And if his assets have to be followed elsewhere, it is only 
by virtue of that civil right so conditionally given that they can 
be followed.

The other item is a specialty debt held by deceased at his 
domicile in Manitoba, enforceable there if the debtor had any 
property there, and wherever to be enforced must be dependent 
upon the same civil right also conditionally conferred by the 
province.

I hold that there is in the contract in question a covenant 
for the payment of said debt. And even if the purchaser of the 
land, for which it is given, has to lx- constrained, by virtue of 
his necessity to get a title, to pay, and that, upon the facts, 
should happen to be efficacious ns a means of enforcing payment, 
it is to Manitoba he must come to discharge his debt and there 
tender a conveyance for execution.

1 can conceive of the like cases where the balance unpaid 
might so far exceed the value of the land as to render the covenant 
of no value and the recovery of the land lx- the only thing avail
able. No such thing is set up here, except incidentally arguing 
that there is no covenant ; I. therefore, need not follow that 
alternative.

The appellant’s counsel tells us there is required by the law 
of Saskatchewan an ancillary probate to lx- got there to complete 
the title to the purchaser. That is the purchaser's business. 
If there is required by Saskatchewan law anything beyond the
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CAN. nominal expense of producing such verification as to obtain regis- 
8. C. tration, and thus in the nature of a second succession tax, then 

Stanihhd * should Ik* sorry to find such legislation in any province. It 
Trusts Co. is the vicious practice of insisting upon such double taxation that 
Trkusurer has aroused some antagonism to these succession taxes. I am 

or Manitoba glad to see that the Legislature of Manitoba has been moving 
idington, j. in the direction of trying to avoid the evil. The merely repre

hensible nature of legislation producing such evil should have no 
weight in measuring the right and power of the province. And 
every attempt on the part of the Courts to ameliorate such inci
dental evil results by way of needlessly limiting and cutting 
down the power given by the B.N.A. Act to provincial Legis
latures weakens the forces which would otherwise be directed to 
enlighten public opinion and e in the Legislature a proper
consciousness of the unrighteousness of such methods.

There is only one thing involved in this case for us to deal 
with, and that is the power of the legislature. All such collateral 
arguments as bear upon the abuse of the power should be dis
carded, and we will thereby be the better able to reach a clear 
apprehension of what that power is.

The basis of the right to tax the transmission was expressed 
by Ism] Loreburn, in Winann v. Atturncy-deneral, [1910] A.C. 27, 
at 30, as follows :—

In both cases the property received the full protection of British laws, 
ich is a constant basis of taxation, and can only be transferred from the 

li eeased to other persons by a British Court.
I admit that some recent decisions and dicta in other judg

ments, if followed to their logical conclusions of measuring the 
civil rights in a province by the consequences thereof when 
having to be dealt with abroad, would so abridge the rights and 
powers of provincial legislatures as to revolutionize the funda
mental principles upon which the Legislatures and judiciary of 
this country have for a lifetime proceeded. For my part, I shall 
not attempt to build upon the foundation so laid until, if ever, 
it has reached such further development as to become by con
crete decisions absolutely identical in principle with that we have 
to pass upon.

In regard to the argument founded upon such decisions and 
the supposed logical result thereof, I should adopt and apply 
here the language of Lord Halsbury in the case of Quinn v. 
Leathern, [1901] A.C. 495, at 500.

31
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This case does not fall within that category. It is well within 
the principles proceeded upon in the case of Bank of Toronto v. 
Lambe, 12 App. (’as. 575, where the Court above, referring to 
the application of the definition of scientific political economists 
as limiting the powers of principal Legislatures over direct taxa
tion, at p. 582, spoke as follows:—

It would deny the character of a direct tax to the income tax of this 
country, which is always spoken of as such, and is generally looked upon 
as a direct tax of the most obvious kind; and it would run counter to the 
common understanding of men on this subject, which is one main clue to 
the meaning of the Legislature.

Not only the income tax, but much else of local taxation 
that has hitherto passed unchallenged, would have to be revised 
if some such definitions had to be rigidly adhered to as the measure 
of the provincial Legislatures’ powers instead of the common 
sense of mankind, as recognized in what I quote and the recog
nized legislative powers of other colonies in this regard.

It is further to be observed that it is not direct taxation of 
property within the province, but direct taxation within a pro
vince, that is the term used in the B.N.A. Act. If people can 
get property of a deceased outside the province without asking 
or relying upon provincial authority, then they may escape the 
tax.

Counsel for appellant complained that a schedule had to be 
filed shewing the entire estate of the deceased. That is simply 
as the basis of classification and for the determination of whether 
or not the deceased and his estate and those getting it fall within 
the class who could reasonably be asked to contribute to the 
public revenue. That may in some cases rank the estate as of 
those which should pay 10%, for example, instead of 5%, or 
nothing. The severity of it may in many cases be unwise and 
unjustifiable, but that has nothing to do with the existence of 
the power. It is merely the scale upon or by which the tax is 
to be measured.

If we had to clarify the legislative mind on the subject of 
taxation or to pass upon the merits of its product relative to 
taxation, we should have perhaps a pretty heavy task. Some 
notions apparent in the work may occasionally seem to us to be 
crude.

But for us to tell the legislators that, when using this exclu
sive power of the B.N.A. Act over civil rights, they must, in the
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case of the beneficiaries by the death of one who has grown rich 
under the laws of his domicile, perhaps by virtue thereof, be care
ful that the power over civil rights be not used, but the law be 
so framed as to offer him a premium at the close of life to invest 
his acquisitions abroad, and thereby escape the tax which pro
bate duty, legacy duty, succession tax or death duty, or what
ever other name be given the tax, would be apt to bring a sharp 
retort.

To try to distinguish between these names accidentally given 
in the course of the development of a century or more of law 
in England tends only, I submit, to lead to confusion. The 
purpose of the Legislature has plainly been to so use* its power 
over civil rights ami to insist upon its right to withhold its needed 
sanction to give him claiming such benefits as derivable there
from, unless and until this tax is paid. So acting, I think the 
Legislature is well within its powers within the province.

1 think, therefore, the appeal should be dismissed with costs.
Duff, J.:—I think this appeal should be dismissed. The 

statute, in so far as it professes to impose duties in respect of 
property having a situs within Manitoba, must be held, 1 think, 
to be intra vires on the authority of Rex v. Lovitt, [1012] AX'. 
212. In so far as it professes to impose duties on property not 
having a situs within the province, it must, I think, be held to 
attempt the imposition of taxes which are not “direct” taxes, 
because it appears to me that, as regards that feature of it, the 
reasoning of Isird Moulton, in Cotton v. Rex, 15 D.L.R. 283 at 
203, applies; and the result of that reasoning is, I think, that 
any attempt on the part of the province to exact succession duties 
in respect of property not situate within the province and with
out respect to the domicile of the beneficiary must fail for the 
simple reason that such taxation, if effectual (in cases in which 
—the situs of the property being, let it be noted, outside the 
province—the beneficiary is domiciled abroad, as well as in other 
cases) cannot be “direct taxation” within the meaning of that 
phrase as construed in that case.

I have had not a little difficulty in satisfying myself upon 
the point whether the provisions of the Act which bring personal 
property outside the province under the incidence of the duty 
ought not to Im* considered as of the essence of the statute in such 
a degree as to make it impossible to sustain the duty upon pro-
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perty within the province; after a good deal of doubt, I have 
come to the conclusion that it is possible, in this case, and right 
to treat the* provisions of the statute, which, if enacted by them
selves, would have been valid, as severable from those provisions 
which are ultra vire». T,a»v«.

Anglin, ,1.:—The appellants challenge the right of the Pro- of Manitoba 
vince of Manitoba to recover succession duties from them as Angiin'j. 
executors of the late Robert Muir, who died domiciled in Mani
toba, in respect of certain debts known as the “Little debt” and 
the “Kirkella lands debts,” which formed part of the assets of 
his estate. It is asserted that these debts are not dutiable be
cause they are not “locally situate” within the province; and 
that, whether they are “locally situate” within or without the 
province, the legislation authorizing the tax imposed is ultra vires.

Proceeding under sec. 19 of the Manitoba Succession Duties 
Act (R.S.M. 1902, ch. 1(>1), the Surrogate Court of the Eastern 
Judicial District of Manitoba held the appellants liable to pay 
these duties. This judgment was affirmed by the (’ourt of Appeal 
for Manitoba.

At the threshold of the appeal to this Court there arises a 
question of jurisdiction. Is the Surrogate Court of Manitoba, 
admittedly not a superior Court, a “Court of Probate” within 
the meaning of clause (d) of sec. 37 of the Supreme Court Act?
This provision was introduced by 32 Viet., ch. 37. It had been 
held in Beamish v. Kaulbach, 3 Can. S.C.R. 704. that this Court 
had not jurisdiction to entertain an appeal in a case which origi
nated in the Court of Wills and Probates of the County of Lunen
burg, Nova Scotia. Having regard to the special provision made 
in sec. 90 of the B.N.A. Act in regard to the Courts of Probate 
in the Provinces of Nova Scotia and New Brunswick and to the 
history of the Surrogate Courts in Ontario, upon which the surro
gate Courts of Manitoba appear to have been modelled in their 
constitution and jurisdiction (R.S.O., 1913, ch. (12; R.S.M., 1902, 
ch. 41), there would seem to be some ground for the suggestion 
that, if its application is not confined to the Probate Courts in 
the two former provinces, which have always been styled “Courts 
of Probate,” such Courts as the Surrogate Courts of Manitoba 
are not within clause (d) of sec. 37 of the Supreme Court Act.
If they are, a rather wide field of jurisdiction to entertain appeals 
in Surrogate Court matters would seem to be opened up.
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It is also suggested that in the proceedings provided for by 
the sec. 19 of the Manitoba Succession Duties Act the Surrogate 
Court does not act as a Court of Probate, or that those proceed
ings are taken before the Judge of the Surrogate Court as persona 
designata subject to a special right of appeal to the provincial 
Court of Appeal, and that there is, therefore, no right of appeal 
to this Court. While by no means entirely satisfied that we 
have jurisdiction to entertain this appeal, in deference to the 
opinions of my learned colleagues who think that we have juris
diction, I shall proceed to consider the appeal on its merits.

In regard to the “Little debt,” the unanimous conclusion in 
the provincial Courts, that, as a simple contract obligation, it 
was locally situate at the residence of the debtor in Manitoba, 
seems to me incontrovertible; and, while it has occasioned some 
divergence in judicial opinion, 1 am not prepared to differ from 
the view of the majority of the learned Judges of the Court of 
Appeal that the respondent's contention that the “Kirkella lands 
claims” are locally situate in Manitoba, because they are specialty 
debts, is also well founded : Commissioners of Stamps v. Hope, 
[1891] A.C. 476; Emmené v. Elderton, 4 ILL. Cas. 624, at 666-7; 
Russell v. Watts, 10 App. Cas. 590, at 611 ; Aspdin v. Austin, 
5 Q.B. 671, at 683; Farrall v. Hilditch, 5 C.B.N.8. 840; Lay v. 
Mottram, 19 C.B.N.S. 479.

In Cotton v. The King, 15 D.L.R. 283, [1914] A.C. 176, the 
nature of succession duties imposed by the Legislature of Quebec 
was considered by the Judicial Committee. Although the case 
then before their Lordships might have been fully disposed of 
by the construction placed by them on the Quebec Succession 
Duties Act, which excluded the property in question from its 
purview, Lord Moulton, delivering the judgment of the Board, 
after stating the questions at issue—the one as to the construc
tion of the Quebec statute, the other as to the nature of the 
taxation which it imposed—says:—

These tire the two questions which this Board has to resolve, and. 
though it may well be that the decision of one of these questions in favour 
of the appellants might render it unnecessary to decide the other, their 
Lordships are of opinion that they are of co-ordinate importance in the 
case, and that they should base their judgment equally on the answers to 
be given to the one and to the other. The latter of the two questions is 
of the greatest practical importance, in view of the fact that by a later 
statute the operative portion of the section has been amended by omitting 
the qualifying words, “in the province,” so that a decision depending on
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thv pri-Mi'iin- nf lli<we words would huvv no application to tin- prcacnt date 
of legislation.

Their Lordships’ opinion that, at least in regard to outside 
movables, the tax imposed by the Quebec Succession Duties Act 
would be indirect and the Act to that extent ultra vires, certainly 
cannot be regarded as obiter dictum. They have seen fit expressly 
to base their judgment upon it.

The liability to succession duties of movable property locally 
situate outside the province was the question at issue in the 
Cotton case, [1914) A.C. 17(>, 15 D.L.K. 283. Under the Quebec 
statute the person who made the schedule and declaration of the 
assets of the estate was held to be personally liable to pay the 
whole of the duties imposed on the estate (p. 293), and to be 
entitled to
recover the amount so paid from the assets of the estate, or, more accu
rately, from the persons interested therein.
This provision was dealt with as if applicable equally to assets 
outside and to assets within the province. As an illustration of 
the indirectness of the Quebec taxation. Lord Moulton instances 
the case of
bonds or shares in New York bequeathed to some person not domiciled in 
the province,
which the legatee could obtain on duly proving the will in New 
York and satisfying its fiscal laws in redation thereto, regardless 
of any duty imposed by the Quebec statute. “The Quebec 
Government,” his Lordship adds,
could in such a ease obtain its succession duties only from some one who 
was not intended himself to bear the n. but to be recouped by some
one else. Because the payment is obtained from persons not intended to 
bear it, within the meaning of the accepted definition above referred to 
(John Stuart Mill’s well-known definition of indirect taxation) 
their Lordships held the Quebec legislation ultra vires, at all 
events as to movables situate outside the province, as imposing 
taxation which was not “direct taxation.”

Section 5 of the Manitoba Succession Duties Act, as enacted 
in 1905 and in force in 1908, rendered the movable property of 
a domiciled decedent situate without the province, as well as 
all his property situate within the province, liable to succession 
duties. Section 15 provided that:—

Any administrator, executor or trustee having in charge or trust any 
estate, legacy, or property subject to the said duty, shall deduct the duty 
therefrom, or collect the duty thereon upon the appraised value thereof, 
from the person entitled to such property, and he shall not deliver any
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proiHTly subject to duty to any person until he has collected the duty 
thereon.
On obtaining grant of probate or administration, the jht- 
sonal representative was required by sec. (» to execute and deliver 
to the surrogate clerk a bond
conditioned for the due payment to Ilia Majesty of any duty to which the 
property coming to the hands of such executor or administrator may he 
found liable.

Giving to the words, “coming to the hands," their widest 
signification (Batten v. Dartmouth Harbour, 45 Ch. D. 012, at 022), 
having regard to the terms of sec. 15, it would seem to lie at 
least arguable that the personal liability of the executor or ad
ministrator was confined to duties payable in respect of property 
of which he should lie entitled to obtain possession under and 
by virtue of the Manitoba grant, as a condition of receiving 
which he was obliged to give the bond for payment of succession 
duties. If so, as to the duties on outside movable property the 
Manitoba statute would seem to be distinguishable from the 
Quebec legislation. But if the liability of the Manitoba executor 
or administrator should also extend to duties in respect of movable 
property of which possession could 1m* obtained only under a 
foreign grant of probate or administration, or if outside movable 
property, though coming to the hands of the Manitoba executor 
or administrator, should Ik* dealt with by a foreign Court in the 
manner indicated in Lord Moulton’s illustration, no doubt the 
duties imposed upon it by the Manitoba statute would contra
vene the prohibition against indirect taxation equally with the 
duties considered in the Cotton case, 111114) AX’. 17fi, 15 D.L.R. 
283.

Upon a careful study of Lord Moulton’s opinion, however, 
although I certainly do not find that the view which 1 expressed 
in the Cotton case, 45 Can. S.C.R. 409, at pages 532 et seq.t was 
approved of in the Judicial Committee, neither do I find that it 
was overruled or even questioned. Their Lordships merely pre
ferred to rest their conclusion that the taxation of outside property 
in that case was ultra vires upon another ground. Having had 
no reason to change or modify it, I respectfully adhere to my 
opinion that succession duties such as those provided for by the 
Manitoba statute imposed in respect of any property physically 
or locally situate outside the province are not “taxation within 
the province," and are, therefore, ultra vires of a provincial



23 D.L.R.] Standard Trusts v. Treas. of Man.

Legislature. To that extent I think the Manitoba Succession 
Duties Act, as it stood in 1908, cannot lie supported.

But I see no difficulty in severing the provision of that Act 
relating to the taxation of outside movable property from the Trvsts Co. 

rest of the Act. It is not essential to tin1 scheme of the legis- treasYkkh 
lation. Neither the character, the incidence, nor the amount of Manitoba 

of the duties imposed on the property within Manitoba could Anglin, j. 
be in any way effected by the excision of the provision for the 
taxation of outside movables. The only effects of deleting it 
would be that the province would receive a somewhat smaller 
revenue under the statute and the beneficiaries of outside movable 
property would escape the burden of the taxation.

After indicating the indirect character of the tax imposed by 
the Quebec statute by instancing the procedure requisite for its 
collection in the case of foreign bonds or shares bequeathed to 
a person not domiciled in the province, Lord Moulton proceeds to 
say:—

Although the case just referred to is probably one of the most striking 
instances of the excess of these duties beyond the legal limits of the powers 
of the provincial Legislature, it is by no means the only one. Indeed, the 
whole structure of tin scheme of those succession duties depends on a system 
of making one person pay duties which he is not intended to bear, but to 
obtain from other persons.

In this passage it seems to me that their Lordships condemn 
the Quebec succession duties as indirect taxai ion regardless of 
whether the property in respect of which they are levied is within 
or without the province.

But with regard to assets within the province the Manitoba 
legislation differs essentially from that of Quebec. Under the 
latter, as construed by the Judicial Committee, direct personal 
liability to pay the duties is imposed on a person who may never 
have any of the assets of the estate in his hands. Speaking of 
the sections of the statute which deal with the method of collec
tion of the duties imposed upon the property of the decedent,
Lord Moulton says:—

Their Lordships can only construe these provisions ns entitling the 
collector of Inland Revenue to collect the whole of the duties on the estate 
from the person making the declaration, who may (and, as we understand, 
in most cases will) be the notary before whom the will is executed ami who 
must recover the amount so paid from tin- assets of the estate, or, more 
accurately, from the persons interested therein.

Under the Manitoba statute the only liability imposed, other 
than that upon the property itself, is upon the executor or ad-
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ministrator or trustee, anti is confined to duties upon any estate, 
legacy or property which he has in charge or trust (sec. 15). 
Title to the entire succession of the decedent within the province 
vests in his jtcrsonal representative. It is out of that which 
conies to his hands as personal representative that the executor 
or administrator is required to pay. He is empowered to collect 
the duty from the devisee or legatee before delivering over any 
property subject to duty and to sell so much of the property of 
the deceased as may In- necessary to enable him to pay such 
duty (sec. 10). We have not, therefore, the ease of one not in
tended to bear the burden being required to pay the duty and to 
recoup himself thereafter either from the assets of the estate 
or from the jiersons interested therein. The personal representa
tive has imposed upon him the obligation of collecting for the 
province the duties inqioscd upon the property of the decedent 
which comes to his hands and is under his control. The security 
which he gives is for the faithful discharge of that duty. It is 
only upon default in fulfilling it that he incurs personal liability. 
To hold that such taxation is indirect merely because it is levied 
through the instrumentality of the personal representative seems 
to me not only to l>c something which the Judicial Committee 
did not decide in the Cotton case, 15 D.L.R. 283, [1914] A.C. 
170, but to involve a limitation on the provincial power of direct 
taxation which would lie largely destructive of it. Unless re
quired to do so by a decision of their Lordships, or of this Court, 
much more directly in point, I am not prepared to accept that 
position. As to the duties imposed upon property locally situate 
within the province, the Manitoba Succession Duties Act, in 
my opinion, provided for
direct taxation within the province in order to the raising of a revenue for 
provincial purposes,
and was, therefore, intra vires of the provincial Legislature.

I have not overlooked Lord Moulton's observations, at p. 
292, that in the Queliec case “there is nothing corresponding to 
probate in the Knglish sense,” and at p. 293, that 
this (the payment of duties) is not in return for servicca rendered by the 
Government as in the cases where local probate has been necessary and 
fees have been charged in reaj>ect thereof,
or Lord Robson’s remarks in Hex v. Lovitt, [1912] A.C. 212, at 
223. I cannot think that their Lordships meant to suggest that 
the succession duties imposed by the New Brunswick statute,
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which is in this respect indistinguishable from the Manitoba 
statute, were in the nature of probate fees, and, therefore, not 
to be deemed taxation. But, if they did, these expressions of 
opinion were obiter, and I am, with all proper deference, of the 
opinion that the duties imposed by both these statutes are not 
in any sense “fees charged in respect” of the grant of probate 
or administration. They arc imposed in addition to and inde
pendently of the fees charged for these services—“over and 
above the fees provided by the Surrogate Courts Act.” They 
are levied indifferently upon movable property within and with
out the province—upon all the decedent’s property within the 
province to which title is conferred by the Manitoba probate 
or administration and upon his movable property without the 
province to which it confers no title. Their amount varies 
according to the degree of consanguinity between the decedent 
and the beneficiary and the amount of the estate. I deem these 
succession duties taxation—not fees payable for services—and 
as taxation subject to the restrictions of sub-sec. 2 of see. 02 of 
the B.N.A. Act.

For these reasons I would, with respect, dismiss this appeal.
Brodeur, J.: The first question to be determined is whether 

the debts in respect of which succession duty is claimed by the 
respondent are “within the Province of Manitoba.”

There does not seem to be any serious difficulty as to the 
debt which is called the “Little debt.” The deceased and the 
debtor were both residing in that province. It may be that 
Little has not in the province sufficient means to pay what he 
owes, but at the same time there is nothing to shew that he will 
not discharge his obligation. It is a simple contract debt due 
by a resident of the province, and it is liable to the succession 
duty claimed.

As to the debts due in respect of the “Kirkella lands,” there 
is a more serious dispute. It is claimed by the appellants that 
they are not “property within the province,” as required by 
sub-sec. (a) of sec. 5, ch. 161, R.S.M. (Succession Duties Act.)

The deceased, in his lifetime, owned certain lands in the 
Province of Saskatchewan, and they had been sold by him to 
different purchasers.

All those sales were evidenced by agreements for sale under
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seal, and those agreements were in the possession of the deceased 
in Manitoba at the time of his death.

These agreements for sale are specialty debts, and, C
the principle enunciated by Lord Field in Commissioner of Stamps 
v. Hope, [1891] A.C. 470, at 482, a debt under seal, or a specialty, 
has a species of corporeal existence by which its locality might 
be reduced to a certainty, and it is bona notabilia where it is con
spicuous and is under the jurisdiction in which the specialty 
was found at the time of death.

Another very important question has lieen raised as to whether 
the Succession Duties Act is intra vires. It is claimed by the 
appellants, on the authority of the judgment rendered by the 
Privy Council in the case of Cotton v. The King, 15 D.L.R. 283. 
that the taxation imposed by the Succession Duties Act is in
direct, and, therefore, beyond the powers of the provincial legis
latures.

It is true that the very wide and inclusive language used in 
some parts of that judgment might be construed in that way. 
But in the Cotton case, 15 D.L.R. 283, the question at issue was 
whether the Legislature of Queliec, in view of the restrictive 
language of sec. 92 of the B.N.A. Act, which gives to the pro
vinces the power to impose “direct taxation within the province,” 
could tax property situate outside the province.

At the time of his death the deceased, in the Cotton case, 
15 D.L.R. 283, was domiciled in (Jueliec, but the provincial 
Government levied succession duties on Ixmds, debentures and 
shares that were all locally situate in the United States.

So the question that presented itself in that case was as to 
the right of a province to tax property situate outside of the 
province, and it is in connection with that feature of the case 
that the question of indirect taxation was raised. I do not think 
it was intended to declare that a province could not require, as 
a condition for local probate, that a succession duty should lie 
paid on projierty within the province.

The appeal should be dismissed with costs.
Appeal dismissed V'ith costs.

D5B
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SANDERS v. HEDMAN.
Alberta Supreme Court, Haney, and Simmons, and Stuart, .1,1.

May 4, 1015.
1. Fraudulent Conveyances (§ I- 2) Salk or goods—Writing as to

TITLE RETAINED BY GRANTOR VALIDITY BETWEEN PARTIES.
When* there lias been no delivery of the chattels and there is an 

absence of consideration on a pretended sale for value as to which 
each signed a written acknowledgment, the pretended seller in whose 
possession the acknowledgments were retained is not debarred from 
setting up his title and property in the chattels by the fact that the 
pretense of a sale was made up for the purpose of defrauding creditors, 
if the writing entered into was not in itself effective as a conveyance to 
transfer the ownership.

Appeal from the judgment of the trial Judge. IS D.L.R. 4SI. 
II". M. Chartrrit. for plaintiff, respondent.
]Yatt A" IIViP, for defendant, appellant.
Har\ f.v, C.J.:—It was held |jy the trial Judge that the docu

ments do not correctly state the transaction between the parties, 
and, as there is evidence to support that, I am of opinion that that 
must be accepted as a fact. It is clear that there was no actual 
physical change of possession of the property, and the trial Judge 
finds that the documents never passed out of the possession of the 
plaintiff. Vnfortunately, by reason of infirmity of memory, the 
defendant’s evidence is of no value. But, as I understand the 
effect of the plaintiff's own evidence, it is that it was the intention 
to dispose of his property in such a way as to prevent his creditor 
from being able to get any benefit from it, and that the documents 
were executed for the purpose of giving effect to that purpose. 
The trial Judge was of opinion that the property in the goods 
never passed, and that therefore the plaintiff still owned them. 
It seems clear that there could be no change of ownership without 
a change of possession, since tin* documents do not purport to be a 
conveyance but only a memorandum of a sale, which, of course, 
might have been made without writing.

The delivery of possession need not, however, be an actual one, 
but a constructive one may suffice: see Williams on Personal 
Property, 17th ed„ pp. 72 and 3, and Kilpin v. Halley, |1892] 
1 Q.B. f>82. In the last-mentioned case it was considered that 
what was done was all that could be done, and was therefore 
sufficient. Now, Sanders' cattle and other chattels were already 
on the defendant’s land, and there could therefore be no actual, 
but only a constructive delivery of possession, and if they intended 
that the defendant's possession should thereafter be that of owner,
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that would constitute a constructive change of possession which 
would, it appears to me, he sufficient to transfer the property to 
the defendant, there being nothing more that could be done.

The plaintiff's intention to defeat his creditor could only be 
made effective by transferring the property or ownership to the 
defendant. The documents were no doubt executed to serve as 
evidence to prove that such a transfer of ownership had taken 
place. In my opinion the proper inference from the evidence is 
that the plaintiff had the intention to transfer the ownership, 
not in the sense that he would do it, but in the sense that he was 
doing it, and with the belief that it was done, and that in conse
quence he actually did it.

The fact that he retained the physical possession of the docu
ments does not seem to me to be at variance with this conclusion, 
because he looked after all defendant’s business, and there would 
be a constructive delivery of the receipt signed by himself, which 
would be subsequently held by him for the benefit of the de
fendant.

The ownership having once become vested in the defendant for 
the illegal purpose of defeating creditors, the Court will furnish 
the plaintiff no assistance in getting back his property. See 
Schcuerman v. Schcucrman, 21 D.L.ll. 593, and the cases cited 
there, the division of opinion there being on the ground that in 
that case the creditors could not be injured. I would therefore 
allow the appeal with costs and dismiss the action with costs.

Simmons, J.:—The defendants appeal from the judgment of 
Mr Justice Scott, wherein judgment was given the plaintiff for 
$441 without costs, the value of certain cattle and implements 
wrongfully taken from the plaintiff and sold by the defendants.

The plaintiff and the defendant Hedman came to this province 
in 1903, and took up homesteads in the vicinity of Leduc. Hod
man was then advanced in years, and intended to live the re
mainder of his life with the plaintiff. Sanders and Hedman 
worked and lived together on their adjacent homesteads for a 
number of years. The plaintiff mortgaged his homestead to a 
loan company when he obtained his patent, and, being unable to 
meet the mortgage, abandoned the property, and then lived upon 
Hodman's homestead until the occurrence of the transaction 
which is the subject matter of this action. Hedman was induced 
by Sanders to mortgage Hodman’s homestead for $500, and
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Sandora rocoivod the proooods of this loan and applied part of it in 
erecting a house on Hodman’s homestead and in making other 
improvements upon it. The evidence discloses a very sordid 
tale of neglect and ill-treatment of Hodman by Sanders until 
Hodman, apparently preferring death to a continuance of the 
conditions under which he was compelled to live by Sanders, 
wandered away and was found by neighbours in a helpless and 
pitiable condition. At the trial Hodman was not mentally able 
to give a coherent account of his business relations and trans
actions with the plaintiff. He was taken care of by a neighbour 
the defendant Ohrn, and he gave ( Him a power of attorney, and 
Ohrn, in pursuance of this power of attorney, and accompanied 
by an officer of the R.N.W.M.P., removed the chattels in question 
from Hodman’s homestead, and sold them.

The evidence of the plaintiff’s ownership of the chattels is his 
statement that they were raised or purchased by him. When 
the search for Hodman was going on, an officer of the R.N.W.M.P. 
visited the house on Hodman’s place where Sanders and Hodman 
had lived, and found an envelope in Sanders’ writing desk, which 
contained a will made by Hodman in favour of Sanders, and also 
two written documents, which are as follows:—

Till whom it may concern. That I have this day sold all my personal 
property consisting of cat le, hogs, chickens and farm implements, till 
Louis llcdman for the sum of 8!»00 and received pay for same.

(Sgd.) X. A. Sanders.
Dated this 10th day of August, 1011. Witness (Sgd. ) Swan Moxkov 

Till whom it may concern. That I have this day bought from X. A. 
Sanders all his personal property consisting of farm implements, cat le, 
hogs and chickens, for the sum of SHOO and paid for same.

(Sgd.) Lovis IIkdman.
Dated this 10th day of August, 1011. Witness (Sgd.) Swan Munson.

The plaintiff says the documents in question were prepared by 
him to protect his cattle and implements from the owner of the 
mortgage on his land, as he considered the land worth more than 
enough to pay the mortgage and costs of foreclosure. The de
fendant Hedman says he never bought cattle or implements from 
the plaintiff, and that he never had any money, and says, “I 
never sold him anything, only told him to write on the name.”

The evidence of the plaintiff is corroborated by the defendant 
that there was no consideration of $.‘300 or of any sum, and that 
there was no sale or purchase of the chattels. There is nothing 
to support the claim of the defendants to the property except the
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documents in (luestion, and since there was an absence of con
sideration, the defendant’s claim that the documents in question 
constitute an assignment of the chattels, fails.

The learned trial Judge fourni that the only ground for the 
claim of.the defendants that Hedinan was the owner of the chattels 
was that the documents in question constituted an assignment 
by the plaintiff of his interest in the chattels to the defendant 
Hedinan, and since the plaintiff admits the documents were 
executed to delay or defeat his creditors, the defendants contend 
that the Courts should not assist him in setting aside the trans
action, even though made without consideration, and he expresses 
a doubt whether the documents did constitute an actual assign
ment; but even if they did constitute such an assignment, the 
purpose tor which they were executed was not carried out, and, 
following Taylor v. lioicerx, 1 Q.B.D. 201, and Syme* v. Hughett, 
L.R. 9 Kq. 470, the learned trial Judge held that the illegal 
assignment (if there was such an assignment) did not prevent the 
assignor from recovering back his property. I do not think u|H)n 
the facts it is necessary to discuss or decide whether the plaintiff 
could recover his goods alleged to have been sold or assigned to 
the defendant by the instruments in question, as in fact the goods 
never were in the possession of the defendant Hedinan until, as 
found by the trial Judge, they were taken from the plaintiff by the 
defendants procuring an officer of the R.N.W.M.P. to accompany 
them in order to intimidate the plaintiff and prevent him from 
resisting their attempt to remove the chattels.

In view of this finding of the trial Judge, if is clear that any 
right to claim the property by the defendants was a right which 
must have existed prior to the forcible removal of the chattels.

The possession of the chattels up to that time had been in 
the plaintiff, and there is no evidence of any delivery of them 
to defendant, either actual or constructive. It is true they were 
on Hodman’s homestead, but there is no evidence to sustain an 
inference that Hedinan exercised any acts of possession or control 
over the chattels. There is likewise no evidence of delivery of 
the documents upon which the defendant Hedinan relies. They 
were found in the plaintiff’s desk, and had never left his possession.

It was suggested upon the argument before us, although not 
set up in the pleadings, that even though the documents in question
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did not constitute an assignment, that these documents, together 
with the relations subsisting between Sanders and Hodman, 
warranted the inference that there had been a gift by Sanders 
to Hodman of the chattels in question. The absence of evidence 
of delivery, either actual or constructive, is fatal to this proposi
tion: Cochrane v. Moore, 25 Q.B.D. 57, affirming Irons v. Small- 
piecc, 2 B. & Aid. 551, vol. 20 Cyc. Tit. Gifts.

I am not able to find any legal or equitable principle to support 
the defendant's claim. The documents do satisfy the proposition 
that there was in them an intention clearly expressed that when 
the occasion or necessity arose the plaintiff would use them to 
substantiate a sale of the chattels to Hodman. There is no 
evidence to indicate that the occasion or necessity arose for 
the carrying out of his expressed intention, and I fail to recognize 
upon what principle a party can be bound by the expression of 
an intention which has not been implemented by some act in
dicating the performance of the expressed intention.

I would therefore dismiss the appeal with costs.
Stuart, J.:—I think this appeal must be dismissed. The 

action is for the recovery of certain chattels which the plaintiff 
claims to be his property. The defendant does not contend that 
he ever had any interest in the chattels except under and by 
xdrtue of two written documents which are quoted in my brother 
Simmons' judgment.

The defendant is a very old, weak-minded man, who was 
without relatives, and who came to the country along with the 
plaintiff and took up a homestead adjoining a homestead secured 
by the plaintiff. The plaintiff resided on his own homestead, 
apparently only to a sufficient extent to secure his patent. For 
eleven years he lived really upon the defendant’s homestead, 
in a house built thereon, and the defendant also lived there. The 
plaintiff had a wife and daughter, but his wife had died. The 
plaintiff bought some cattle, of Yvhich the cattle in dispute were 
the progeny. These and the other chattels were kept on the 
defendant’s homestead. The given a mortgage on
his own homestead, and he stated that the documents in question 
were drawn up by himself for the purpose of protecting his chattels 
against any possible proceedings by the mortgagee. It Yvas ad
mitted by the defendant that there was no real sale, and that so 
far as he knew he had nevrer bought any cattle from the plaintiff.

ALTA.

B:.C
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ALTA. The plaintiff swore that the documents had never left his own
s.c. possession, and the defendant said that he signed the second

Sandkkh document because the plaintiff asked him to do so.
Ultimately, owing to obvious ill-treatment by the plaintiff,

llmMAX. the defendant left the place and wandered away in the woods.
When he was missed the police were sent for to hunt for him, 
and a policeman came to the house and asked if there were any 
papers in connection with Hedman that he might see. The 
plaintiff then shewed him a will which had been made by the 
defendant in Sanders' favour. This will was in an envelope in 
a desk in the house. The plaintiff had been secretary-treasurer 
of the school district, and the desk was obviously his desk. The 
two documents above quoted fell out of the envelope, and the 
policeman, saying that they appeared to belong to Hedman, took 
them away along with the will. Hedman was found in a day or 
two, but would not return to the house. He went to the house 
of his co-defendant Ohm, and Ohrn went with Hedman after
wards, accompanied by the policeman, who, as he asserted, merely 
went to keep the peace, and the chattels in question were taken 
away from the place and sold.

The plaintiff brought his action to recover the chattels or 
their value from Hedman and Ohrn. On his examination for 
discovery, the two documents were presented to him by counsel 
for the defendants, and he then explained their origin in the way 
mentioned.

The plaintiff swore that the documents had never left his 
possession, and the trial Judge so found, thus accepting his tes
timony. There was, indeed, no evidence to contradict this. 1 
think it cannot reasonably be denied that the desk was the 
plaintiff’s desk. The defendant did not speak of ever seeing the 
first document which was signed by the plaintiff. There is no 
suggestion in the case that the plaintiff ever attempted to use 
the documents in the way intended. All we have, therefore, is a 
document signed indeed by him, but retained in his possession, 
and only taken out of his possession by the interference, quite 
unnecessary, at least as it turned out, of the police.

The question is whether the effect of this is that the legal 
property in the cattle ever passed to the defendant. I am unable 
to conclude that it did. In a sale, the property passes when it is 
intended to pass, or if nothing indicates a contrary intention,
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when the bargain is made, if the property is specific and in a 
deliverable state. But here there was admittedly no real sale and 
no intention that the property ever .should pass. There may have 
been an intention that the parties should afterwards pretend that 
it had passed, but that is a different thing. Hals., vol. 22, pp. 
404-0, shews the methods by which the property in chattels 
passes, but there is here no deed and no gift, no sale1 and no ex
change under seal. If the document in question had been under 
seal the result might have been different, though even then the 
question of the delivery of the deed would still have to be con
sidered. I can see nothing which effected a transfer of the legal 
property in the chattels to the defendant. The parties certainly 
never intended it to be transferred. The case is quite distinct 
from a conveyance of real estate or even of personal estate by 
deed executed and delivered, because in that case the grantor, in 
order to get rid of his own deed by suggesting a secret trust, may 
have to set up his own fraud, which the Court will not allow. In 
such a case the document has an external formal legal operation 
and effect which is to transfer the property or estate from one 
person to another. But with these documents, not being by deed 
delivered, it seems eloàr that the law cannot reach the result that 
the property was transferred except by considering the real inten
tion of the parties, and that intention is here shewn to be quite 
the contrary.

Whatever may be one’s opinion of the dastardly conduct of 
the plaintiff in his treatment of the defendant, I can see no reason 
for allowing a secret piece of paper which he has always kept to 
himself, which he never revealed to any one or attempted to make 
use of to any one’s harm, to be* dragged out of his possession by a 
policeman and then held up to the world as a revelation of what 
improper things he had been thinking of.

In my view it is going quite too far to say to the plaintiff:—
By these moans we have caught you preparing and signing a document 

and keeping it in your possession, and, as you now confess an evil intention 
on your part when you did that, therefore though you never went farther 
with your intention, we shall hold you to what you say in that document.

It seems to me that the only principle upon which it could be 
held that the property passed would be that of estoppel. But 
I cannot see how tin* mere request to Hedman to sign the one 
document can be said to have prejudiced him in any way. He 
was not led to alter his jîosition.
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Then* docs not seem to have been anything done by Sanders 
which indicated a withdrawal from dominion over the chattels 
so as to make out a case of constructive delivery. Certainly 
there had been, to say the least, a clear joint control, and Sanders 
did nothing which can be construed into a surrender of his part 
of the control into Hodman's hands. Appeal ditnnisxed.

BRYMER v. THOMPSON.
Ilnlario Supreme Court, Middleton, ./. June 21. IV15.

1. LANDLORD AMI TENANT (g II It 2—15)—LEASES—HEATED APART M K NTS—
I MPLIED COVENANTS.

A Ivhsd of a stviim-liiNitiMl apurtniriit cwriee with it an implivil 
fifllati'ial promise to supply uil<‘i|uate lirat.

| Ihimtin v. IVoo#/. 118111) 2 K.lt. 488; Er p. Font, |1SS5| 1(1 Q.ll.l). 
305; Lamb v. Em tut. 11803) 1 ( h. 218; lie La mille \. tluildford, 110011 
2 l\.It. 215, applied.)

2. Damages (fi III A3—(13)—Lease of heated apartments—Breach m
IMPLIED COVENANT IIY LESSOR—MEASVKE OF DAMAGES.

A Im-aeli of covenant by a lessor to furnish ailcquatc heat will en 
title the lessee to recover damages in respect of the loss of time of 
men employed by him and the extra cost of attempting to heat the 
leased premises, and also damages for the general loss and ineon 
venlence resulting from the breach.

3. Contract i g I K 4—87)—Leases—Collateral agreements—Statute
of Frauds.

. A collateral promise at the time «if the execution of a lease <if laud 
to heat the leaseil premises is not within the Statute* of Frauds.

Action by the lessee against the lessor for damages caused 
by failure to provide adequate heating.

O. X. Shaver, for plaintiff.
./. IV. Bain, K.( \, and ./. .1/. Forgie, for defendant. 
Middleton, ,1. :—Notwithstanding Mr. Bain’s emphatic 

views, I think this ease is simple, both upon the law and 
facts. The defendant owns the property known as 115 King 
street east. The property was in her husband’s hands for man
agement.' As her attorney, he leased the basement and ground- 
floor to Mr. McArthur, and the lease contains a covenant on 
the part of McArthur to heat not only the floors leased but the 
remaining flats of the building. In consideration of this, the 
defendant agreed to pay for one-third of the fuel consumed. 
After the making of this lease, the defendant placed the leasing 
of the remaining floors in the hands of a real estate agent, who 
listed the properties as “steam-heated flats.”

The only system of heating provided in the building was 
steam-heating; the steam for the entire building being generated
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in two boilers in the portion leased to McArthur. There were 
coils for heating purposes throughout the entire g, and
the system provided was entirely adequate for the contemplated 
purpose.

The plaintiff leased the top-flat of the building from the 
agent as a steam-heated flat, and it was undoubtedly tin- inten
tion of all parties that the demised premises should be heated 
by the landlord. Mr. Thompson a written lease of the
flat, but the lease makes no mention of heating. This lease was 
signed by the plaintiff. During the currency of the lease, 
Thompson, or McArthur for him, did supply steam-heat, but 
the steam supplied was inadequate. This arose not from any 
defect in the heating plant but from inefficient operation. Tin- 
plaintiff required to use his premises from the hour of 8 a.m. 
Steam was not supplied from the boiler in sufficient volume to 
reach the top-flat, and afford any appreciable heating, until 
after 0 o’clock. The result was that the workmen were unable 
to work during the first hour. These men had to be paid, as 
they were there ready to work ; but their services were worthless, 
as they could not work owing to the low temperature of the 
factory.

< was made to Thompson, and he in his turn com
plained to McArthur, but no satisfactory remedy was applied. 
This action is to recover damages. The answer made is that, 
there being in the written lease, or agreement for lease, as the 
case may be, no agreement to supply heat, there can be no re
covery.

There is no merit whatever in the defence, and the evidence 
of the husband in seeking to evade liability impressed me as 
being disingenuous in the extreme.

Lord Esher, in Ilamlyn tV Co. v. Wood <(• Co., 11891 ] 2 K.B. 
488, asserts the rule that there is the right to imply a stipulation 
in a written contract where, “on considering the terms of the 
contract in a reasonable and business manner, an implication 
necessarily arises that the parties must have intended that the 
suggested stipulation should exist.” This is similar to what the 
same Judge said in Ex p. Ford (1885), lf> Q.B.D. 305 : “It seems 
to me that whenever circumstances exist in the ordinary business
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ONT. cf lift* in which, if two pontons were ordinarily honest and care- 
g û fui, the one of them would make a promise to the other, it may
---- properly be inferred that both of them understood that such

Hbymkb . ... |
v. a promise was given and accepted. It is similarly said by

Thompson. B()Wen l j in Lamb v Evans, 11893J 1 ( h. 218: “What is an 
Middleton, j. implied contract or an implied promise in law 1 It is that 

promise which the law implies and authorises us to infer in 
order to give the transaction that effect which the parties must 
have intended it to have and without which it would be futile.”

1 think there was here an implied promise and contract on 
the part of the landlord that the premises leased should be ade
quately and sufficiently heated; and, furthermore, 1 think that 
there is nothing in the fact that the ease is one between landlord 
and tenant to render the law upon which I am acting inappli
cable. De Lassallc v. (iuildford, [1901] 2 K.B. 215, determines 
that a tenant can sue upon a collateral verbal warranty, and 
puts an end to the suggestion in earlier eases that there can be 
no suit on a warranty unless it is in the lease. A fortiori, there 
can be an action upon a collateral contract such as this.

Nor does the Statute of Frauds afford any answer, even if 
pleaded—and here it is not ; for it is laid down in llalsbury’s 
Laws of England, vol. 7, p. 383, that where there arc two dis
tinct agreements, one of which is and the other is not within the 
statute, the promise which is not required to be in writing to be 
within the statute may be enforced, even though it is not evid
enced by a writing.

The claim for damages is put forth in somewhat peculiar 
form. The items for lost time of the men and the extra cost of 
attempting to heat by the gas-furnace are properly pleaded as 
special damages. The third item is probably not sufficiently 
pleaded as a claim for special damages with respect to lost busi
ness, and I propose to treat it as a claim with respect to damages 
for the general loss and inconvenience resulting from the breach 
of the implied contract.

I cannot help feeling that the damages claimed ought to be 
somewhat reduced. Considering the matter as best I can from 
all aspects, I think $750 is not an unfair amount to allow.

There will therefore be judgment for the plaintiff for this 
sum. with costs. Judgment for plaintiff.
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JONES v. SULLIVAN. w B
New Brunswick Supreme Court, McKeown, White, anil (trimmer, .1.1. g. c.

February 19, 1915.
1. Public lands (§ I—10)—Possession—'Transfer to others, possession 

continued—Rights of parties.
Whore a wharf had been built on land the title to which is vested in 

the Crown and the party in possession had used the property for many 
years in connection with a mill on the property, and subsequently 
transferred it to others who also went into possession, and continued 
to remain in possession; the parties so in possession have a good title 
against every one except the true owner, and cannot be dispossessed 
except hv one shewing better title.

1.1 s/nr V. Whitlock (1865), L U. 1 Q.B. 1; Ferry v. |l«07|
A.C. 73, referred to.]

Appeal from the judgment of McLeod, C.J. statement
II. A. Powell, K.C., for defendants appellants.
Fred. It. Taylor, K.C., contra.
McKeown, J.: —This is an appeal from a decree of the Chan- McKeown, j. 

eery Division of the Court, whereby it was ordered that plaintiff 
is entitled to certain wharf property situate upon the Miramichi 
river, in the parish of Nelson, in Northumberland county; also 
the ' s pay plaintiff the sum of 875 for damages done to 
a house belonging to plaintiff by a fire for which defendants were 
held to be responsible; and that costs of suit be paid by de
fendants. Plaintiff also asked for an injunction restraining de
fendants from using a certain mill in such a way as to cause injury 
to plaintiff, but for reasons set out in the judgment appealed from 
the injunction was refused.

The facts are that for some years prior to 1870, two brothers,
John Flett and William Flett, operated a saw mill on the Mira
michi river, in the parish of Nelson, in Northumberland county.
This mill property was then owned by the Honourable J. lb 
Snowball. In the year 1807 William Flett died intestate, and it 
does not appear from the evidence by what tenure he and John 
Flett had held the property up to the time of William Flett's 
death, but in the year 1870 Mr. Snowball deeded the property 
to John Flett, the surviving brother, and by divers mesne convey
ances it has now liecome vested in the plaintiff, who acquired it 
from the Bank of Montreal by deed bearing date August 10, 1010; 
the intermediate conveyances arc all de? " referred to in the
judgment appealed from, and it is unnecessary to recite them 
here. The northern lioundnry of the property so conveyed is the 
Miramichi river, and it may be noted that the several grantors, 
commencing with Mr. Snowball, describe the westerly boundary

268
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of tin1 said land as running northerly at right angles to tin1 high
way road, “to the ehannel of the said river,” and they plaee or 
describe the northerly or river boundary of the lot as “thence” 
(i.e.f from the point where the western boundary meets the 
ehannel), “easterly down stream following the said channel 
until it meets a prolongation of the upper or westerly side line 
of the Fraser property . . . together with the wharf and mills
standing or lieing U]xm or in front of the said premises,” etc.

During the years of occupancy preceding plaintiff's acquisition 
of the property, a wharf had been built out into the river by the 
plaintiff’s predecessors in title, or by some of them, and this 
wharf not only extends along the front of plaintiff’s projx*rty, but 
continues easterly or down stream, and fronts the next adjoining 
lot, or part thereof now owned by defendant Sullivan, who also 
claims ownership of that part of the wharf which fronts his land. 
I gather from the testimony that this lower portion of the wharf 
extending easterly from plaintiff’s side line is the most useful and 
valuable part of the structure, and it is this lower portion of the 
wharf that is in dispute in this case. Plaintiff’s claim, in brief, 
is that this whole wharf was built by his predecessors in title, that 
it has always lx*en held. jxwsessed and used by them as a part of 
their property, that he himself, ever since he lx‘came seized of the 
property, has held possession of it, that it passes to him by the 
conveyances as being a wharf “in front of the said property,” and 
also, that as the wharf structure rests on the river lx»d, the title 
to which is in the Crown, he (plaintiff) lx*ing in possession, has a 
right to hold it against defendants who shew no title, and whose 
possession, such as it is or is claimed to lx1, was acquired subse
quent to plaintiff's actual possession.

The defendant rests his title upon a deed to him from George 
(’. Flett and others, heirs of Helen Flett, deceased, dated May 29, 
1913, and duly registered in the records of Northundierland county 
on the thirty-first day of the said month of May. This deed de- 
scrilx‘s the land thereby conveyed to defendant as abutted and 
bounded as follows; “Southerly or in front by the said highway, 
on the lower or easterly side by the upper or westerly side line of 
the said Michael Monahan’s lands and a prolongation thereof, 
on the upper or westerly side by the lands and premises known as 
the Thomas W. Flett mill property, conveyed by the saitl Thomas 
W. Flett to the Thomas W. Flett Lumlwr Company, Limited,
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and now owned by Robert Jones, mid extending northerly into the 
Miramichi river as far as the said parties hereto of the first part 
own the same or have any right thereto.”

Mrs. Helen Flett acquired the lands above described by a deed 
of partition made between her and Thomas W. Flett, dated 
August 23, 1001, and duly registered on October 25, 1002, in 
which deed this property so conveyed is described as being 
bounded “northerly or in front by the said river.” This gives 
to Mrs. Flett only to the Miramichi river, and that would be all 
defendant's grantors could convey to him. There is no dispute 
that the wharf in question is outside the northern boundary speci
fied in Helen Flett’s deed, and that the title to said wharf is in the 
Crown. Under such circumstances, therefore, defendant by his 
deed takes nothing as far as this disputed property is concerned, 
and as between the parties to this action the dispute is reduced to 
a question of possession, from which standpoint it was treated 
by the learned Chief Justice in the Court below, who found, as a 
matter of fact, that from the giving of the Snowball deed in 1870, 
each successive grantee, down to and including plaintiff, went 
into possession of this wharf.

Inasmuch as the plaintiff—as well as his predecessors in title— 
went into actual physical possession of this disputed wharf, it is, I 
think, under the circumstances existing here, unnecessary to con
sider whether the words “in front of" would include the whole of 
a structure admittedly extending across the front of an adjoining 
property, or across a part thereof, and being an integral structure 
throughout. Upon that point it seems to me unnecessary to ex
press any opinion, because it is found, as a fact, upon sufficient 
evidence, that plaintiff himself, as well as his predecessors in title, 
took actual possession, not only of ihe lands included in their re
spective deeds, but also of that part of the wharf fronting upon 
the adjoining property and claimed by defendant in this suit, 
and that plaintiff had such possession prior to any occupancy by 
defendant or by his predecessors in title. Having such possession, 
the plaintiff is entitled to the protection of the Court against an 
intruder. No one can dispossess him without shewing a better 
title, and this defendants have failed to do. The cases referred 
to by the learned ( 'hief Justice, viz., Asher v. Whitlock (1805), I,.R. 
1 Q.B. 1, and Perry v. CUnsold, [1907] A.C. 73. are conclusive upon 
this point; see also Halsbury’s Laws of England, vol. 24, p. 328.

N.B.

a. r.
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As to the question of damages, it has Ix-en found as a fact 
that the defendant’s mill was the cause of the destruction of the 
house on plaintiff's land, and inasmuch as defendants’ mill was 
wrongfully u|>on the land, 1 agree with the learned Chief Justice 
that it is not necessary for plaintiff to prove* negligence on de
fendant’s part in order to recover for damages caused by a fire 
originating from defendants’ mill; and for myself I would have no 
hesitation in concluding from the evidence that the ojx ration of 
defendants’ mill was so fraught with danger, by reason of the 
escape of sparks from its chimney, that it was in itself a nuisance 
which plaintiff would have a right to abate. 1 think the damages 
assessed were very moderate in amount.

Grimmkr, J.:—In this action the defendant moves that a 
decree of the learned Chief Justice sitting in Chancery In* set 
aside, and that judgment or a decree he entered for the defendant, 
or failing this for a new' trial.

It apjx»nrs the plaintiff claims he is the owner of certain wharf 
property on the Miramichi river, in the county of Northumber
land, upon which the defendant Sullivan had wrongfully placed 
a mill, which, by faulty construction and operation, set fire to 
and destroyed a building of plaintiff’s on property adjoining the 
wharf, and he seeks possession of his wharf and damages for his 
loss.

The plaintiff, in August, 1910, purchased, at foreclosure sale 
from the Bank of Montreal, the Thomas W. Flett mill property, 
so called, and particularly described in the deed thereof. Thomas 
W. Flett obtained his title in 1887, when the proix-rty was sold at 
sheriff’s sale, under execution against John Flett the owner, who 
had purchased it from Hon. J. B. Snowball in the year 1870.

Previous to 1870, John ami William Flett operated a mill on 
the property, and built a wharf thereon, with a wing or addition 
in the deep water of the river, which is the real wharf property 
in dispute in this action.

The descriptions of the pro|x*rty in the several transfers are 
substantially the same, and in addition to conveying certain 
upland, also severally convey “the wharf and mills standing or 
being upon or in front of the said premises, and the steam engines 
and machinery of every description contained in the said mills or 
appertaining thereto,” etc.

William F'lett died intestate in 1897, and John Flett, as stated,
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bought the property so operated upon, with the appurtenances 
as described in 1870.

William Flett owned land adjacent to above, and in 1893 
his heirs conveyed their interest to their mother, Helen II. Flett.

In 1901 a partition was made*between Helen H. Flett, widow 
of William, and said Thomas Flett, in view of an existing differ
ence, but no reference was made in the deed to the disputed wharf 
property. Helen Flett died intestate in 1905, and in 1913 lier 
heirs by deed conveyed to the defendant Sullivan the land so 
previously conveyed by them to her, upon which it is claimed tin- 
disputed wharf stands, the land so conveyed according to the 
deed, “extending northerly into the Miramichi river, as far as 
the said parties hereto of the first part own the same, or have any 
right thereto.”

It appeared from the evidence, and the learned Chief Justice so 
found, that the title to the land upon which the wharf is built is 
in the Crown, and that it was not material to this suit whether, 
under a proper construction of the deed given by Mr. Snowball it 
passed to John Flett, as he, John Flett, was in possession of it and 
used it for the purposes of his mill w purchased the property
in 1870, and continued in possession until it was sold to Thomas 
W. Flett in 1887, who continued in possession until 1905, when 
he sold to the Thomas W. Flett Lumber Company, which went 
into possession and used the wharf in connection with the property 
until the transfer to the plaintiff, who from the time of his purchase 
has been in possession thereof.

In this view I entirely and fully concur, and I also agree with 
the learned Chief Justice that “the possession of the plaintiff and 
his predecessors in title is good against all the world save only the 
true owner, and he is entitled to hold the property against all the 
world, save that one who can shew a better title:” see Perry v. 
Clissold, (1907| A.C. 73; Asher v. Whitlock (1805), L.R. 1 Q.B. 1.

I also am of the opinion there was quite sufficient evidence 
to justify the finding of the learned Chief Justice on the question 
of damages.

This appeal must be dismissed with costs.
White, J., agreed with McKeown, J.

Appeal dismissed with costs.

N. B.
8. C.

Grimmer, J
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n ., A liter la Supreme Court, Haney, C.J., Stoll, Stuart, anil Heck, JJ.

' June :;u. 1015.
1. Mahtkr and Kkkvant (6 I E—21)—Dismissal—Notick—Gknkral DIS

MISS Al. MlHXfNDl < I .
'I In* period of notice stipulated in a contract of eni|iloynicnt or the 

l»n»|M»rtionatc reiininerution in lieu thereof, in the event of a termination 
ot the relationship upon a failure to carry out the duties in accordance 
with the contract, does not affect the master's right of dismissal without 
remuneration for any misconduct or a wilful breach of duty.

2. M ASTI It AND 8k It VA NT (1 I E—20)- I )|SM|SHAI,—WllAT CONSTlTt TKS
Rk.VIN'ATION OK COW Kit <IK ATTOKM V —( ■ In U NDH FOR QIITTINU.

The revocation by a master of a power of attorney over bank funds 
given to his manager, and a disapproval of the latter's actions because 
of his disregard of the master's instructions, does not amount to a 
dismissal from service as to warrant the servant to quit the employ-

3. Mahtkii and Servant (| I 1! 221 Dihmishai.—Croi nds—Disoukdifnck
ok INSTItt (TIONS DihCOKIIION OK HANK KI NDS.

A disregard by a manager of his master's instructions as to the dis
positif n < f bank funds, over which tin- manager has a power of attorney, 
amounts to a misconduct which will justify lus dismissal by the master.

statement Apvkal from judgment dismissing action for wages.
A. II. Clarke, K.C., for ap]>ellant.
II. II. Ilainett, K.C., for respondent.

iiartiy.r.j. Hahvey, C.J.: The plaintiff, by his statement of claim, 
alleges that by agreement in writing he was employed 
to open, conduct, manage and direct the business of the defendant in the 
capacity of the manager of the defendant's business as real estate agents 
ami financial agents, and in the city of London, England, for a period of f> 
years from April 1, 1911.
He further alleges that he performed his duties until May 8, 11)14, 
“when the defendant wrongfully and without cause dismissed ami 
discharged the plaintiff from his employment.” He claims for 
the remainder of the term of 5 years at the rate of $10,000 a year, 
the agreed remuneration.

By the tenus of the agreement the plaintiff and defendant 
were to divide the profits of the business equally, but if the 
plaintiff’s share did not amount to sufficient to give him $10,000 
a year he was to receive that sum. The profits never did amount 
to that sum, and the plaintiff paid himself, out of funds in his 
hands, £175 per month for eleven months and £157 for the 
twelfth month, to make up $10,000 for the year, during each year.

At the commencement of the business the plaintiff was given 
a general power of attorney, and a special one for the banking 
business, which was to Ik* conducted in defendant’s name. A 
second one for the latter purpose was given at the instance of the 
London bank where the account was kept. The salary and
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other expenses were chiefly paid out of moneys received in Eng
land, when there were any proper entries being made by the de
fendant in the books of his business at Calgary, but, when there 
were none, money was sent from Calgary, and the defendant’s 
bank in Calgary was instructed to authorize the bank in London 
to cash drafts made by the plaintiff for £300 monthly, which it 
did. On April 1, 1014, the defendant, being in want of more 
money for his Calgary business, cabled the plaintiff as follows:—

Telegraph immediately all of the money you have on deposit except 
*100.

Although the bank books appear to have been used on the 
examination of the plaintiff, they are not before us, but it appears 
from the plaintiff’s evidence that at that time he had to the de
fendant’s credit in the bank in two separate accounts something 
over £280. The next day he drew on Calgary for £300, and on 
the same day cabled to defendant as follows:—

Referring to your telegram of the 1st. have no surplus funds.
The account had in fact over £580. or that much less £175, which 
he had paid himself for his April salary either on the 1st or 2nd. 
He explains that there was a tacit understanding between him 
and the bank that a balance of several hundred should
be retained in the account.

Following the cable on the same day, he wrote defendant con
firming the cable, and adding:—

We may say that we cannot understand your sending such a message. You 
surely do not imagine that we can keep this office open with only 8100 in the 
bank, especially after the trouble we experienced in getting money from 
your end when we first, opened. As a matter of fact, the Rank of Scotland 
has several times hinted that the balance kept with them is entirely too 
small. We are keeping expenses down to a very low ebb until conditions in 
Canada bring about a change for the better.
On the same day defendant sent the following cable:—
Not referring to surplus, telegraph immediately all money on hand, 
to which plaintiff replied by cable on April 3rd:
Have barely sufficient meet current expenses, impossible transfer. Try 
get outstanding indebtedness paid soon. Have written.
On April 29 the London bank advised the Calgary bank, at its 
request, that the balance on hand was over £580, and on April 30 
defendant drew on the London office for £450, and advised the 
London bank asking them to hold funds to meet draft. Tin- 
reply from the London bank was not received till May 4, and it 
stated that they could not hold funds, as a cheque for £175 had 
been presented and paid.

54—23 D.I..B.
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This was, no doubt, a cheque for plaintiff's May salary. The 
( 'algary bank on May (i cabled to hold balance and advise amount, 
to which a reply was received on May 7, stating that the balance 
was i’2 9s. 9d. What hud happened had been that when the 
Ixjndon bank received the advice that a draft for £450 had been 
made they had notified the plaintiff, who therefore transferred all 
of the balance, except the small amount mentioned, to another 
bank in his own name, and on May 5, having done so, he cabled 
to defendant as follows:—

Wlmt is meaning your draft Bank of Scotland? Do not propose to be 
stranded here with no funds to pay creditors. Cable reply.
which he followed by a letter eonfirming it and stating:—

In explanation of the above, I was surprised at receiving advice from 
the Bank of Scotland yesterday to the effect that you had drawn on the 
firm’s account for £450, they having received a cable from the Quebec Bank 
to hold funds for that amount. The manager of the bank immediately 
communicated with me asking for an explanation, which, of course*, 1 was 
unable to give him, so he has cabled the Quebec Bank to the effect that there 
are not sufficient funds to meet the draft, so I presume it will not go forward. 
It is hard for me to understand your action in this matter, although it looks 
very much as if something underhanded were going on; so, in order to safe
guard, as far as possible, myself, the employees, and creditors of this office,
I have withdrawn the balance at the credit of our two accounts at the Bank 
of Scotland, namely, £121 2s. 7d. in the No. 1 account, ami £203 2s. Hd. in 
the No. 2 account, and have deposited £3H4 fis. 3d. in the National Pro
vincial Bank in the name of (i. S. Buxton, manager’s account, where my 
signature only will In* accepted on cheques, until such time as 1 receive 
advice from you of just what the meaning of your action is. We have 
accordingly debited your collection account, ami credited your general 
account with £203 2s. Hd.. being the amount of money transferred from our 
No. 2 account.

I very much regret that it has become necessary to do this, but your 
actions lately, first in cabling on the 1st of April to transfer all our funds 
with the exception of $100, and now in drawing against all the funds at our 
credit, including the £300 draft put through on the 1st ultimo for current 
exjienses, are most disconcerting, especially a* I am entirely in the dark 
as to your real meaning.

Surely the time has come for you to be candid with me. That you are 
thoroughly disgusted at mit getting any business from this end I take for 
granted, but you cannot he more so than I am myself. The facts to face 
are that the business here is dead, at least for the time being, but in the 
meantime expenses will have to be met.

1 cannot think that you would be misguided enough to attempt to get 
out of your contract, but I must say your actions look very much like it. 
If so, the sooner you tell the truth about your intentions, instead of trying 
to force my hand in an underhand way. the better; then I shall know what 
action to take, for as matters stand now it is very unsatisfactory for all 
concerned.
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On the same day plaintiff made the monthly draft for £300, ALTA 
which was subsequently paid to defendant’s account. On 8. l\ 
receipt of plaintiff’s cablegram of Max 5, defendant cabled on the ,tvXTnN 
following day as follows:— v.

I um running the business, you are not. If I want your advice will ask l/>XVKs
you. Your drafts fully cover your expenses. Want you reduce your staff rr.im-y. r..t 
as quickly as possible.
And in receipt of advice from the Calgary Bank that the money 
had been withdrawn from the account in the London Bank, cabled 
to the London Bank cancelling the power of attorney, and de
fendant, on May 8, sent the following cablegram to the plaintiff 
Your action altogether unsatisfactory. Have cancelled power of attorney, 
to which on the same day plaintiff notified by cablegram:—
Fail to understand your action. Pending explanation 1 reserve all rights.

The plaintiff had already notified to the cablegram of May 5 
by letter dated May (i, in the following terms:—

Your phraseology might have been chosen more happily. It is, I 
consider, most insulting, but perhaps you do not know any better. The message 
does not answer my cable of the 5th, however. My letter which went 
forward yesterday confirming the cable is perfectly plain, and calls for a 
candid reply, which I require without any more beating about the bush.
Reverting to your cable. I may say that you may be running the business, 
but please remember that you arc not running me. The staff of this office is 
already reduced to its lowest possible proportion.

Plaintiff’s cablegram of May 8 xvas acknowledged by letter 
of the same date from defendant’s manager in Calgary, stating 
that defendant had left for the east and was not expected back 
before June 1. On June 2 plaintiff sent to defendant this further 
cablegram :—
Unless power of attorney restored immediately and bank authorised to 
accept expense drafts monthly until existing contract expires, shall take 
legal action. Cable reply.
which he confirmed by letter of same date, and on June 13 he 
wrote this flirt hc»r letter :-
As to your action in cancelling my power of attorney, you have forced me 
to close this office. I beg to inform you that the books, bank books, filed 
receipts, etc., have been deposited to your order with the Pall Mall De
positing and Forwarding Co. Ltd., St. Albans Place, London W., whose 
receipt I enclose herewith. The furniture and fittings, inventory of which 
accompanies this letter, remain on these premises.

Plaintiff then, without having received any further com
munication from defendant, proceeded to Canada, and reached 
Winnipeg, where he consulted solicitors, who wrote a letter to 
defendant threatening action unless a settlement for breach of



Dominion Law Kitouts. 123 D.L.R.K52

ALTA.

S.C.

Herrry, C.J.

agreement was math* Ix-fore the 11th. The action was, in fact, 
begun by Calgary solicitors on July 17, 1914.

The defence denies a wrongful dismissal or any dismissal, 
and in a counterclaim for damages sets up that the plaint ill left 
defendant's employment. The action was dismissed by the trial 
Judge, who took the view that what had taken place did not 
amount to a dismissal, and that the plaintiff had in fact aban
doned his employment. While 1 think there is much in the cir
cumstances to warrant the conclusion that the defendant did not 
intend to dismiss the plaintiff when he cancelled the power of 
attorney, 1 do not find it necessary to determine whether the 
plaintiff did in fact treat it as a dismissal or whether he would lie 
justified in so doing, l>ecause it appears to me that if the defendant 
did dismiss the plaintiff—and the latter’s action is based entirely 
upon such a dismissal—then the defendant was entirely justified 
in such dismissal ami the plaintiff has no cause of action. In my 
opinion, to hold that the conduct of the plaintiff was justified and 
that the defendant could not rightfully dismiss him for such 
conduct would Ik* entirely subversive of the rights of a master 
over his servant. It would Ik* to say that the servant and not 
the master shall have control over the conduct of the master’s 
business. The fact that the plaintiff was a highly-paid employee, 
occupying a position of trust, while it might entitle him to consider 
that he could reasonably expect some confidence from his em
ployer, would not justify him in a failure of that duty of olx*dience 
which every servant owes to his master, or entitle him to use 
insolent and insulting language to his master, to say nothing of 
his depriving the master of the control over his own proj>crty for 
the express purpose of preventing the master from having the use 
of it.

The fact that the defence is not in terms that of justification 
of the dismissal does not appear to me to Ik* of any particular 
importance on the facts of this case. There is no reason why the 
defence should not Ik* amended to set that up, localise the purpose 
of pleading is not to prevent but rather to permit the rights of the 
parties to lie determined ujKin the true facts, and the plaintiff 
can Ik* in no way prejudiced by the want of notice of such defence, 
since all the facts are fully disclosed by the evidence, and there is 
no reason for a suggestion that there could Ik* any answer to such 
a defence which is not shewn by the evidence. There is a clause
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in the agreement which provides that in the event of the manager 
failing to carefully and faithfully carry on the business in accor
dance with the contract “the defendant shall have the right to 
cancel the agreement by giving three months’ notice or paying 
three months’ remuneration at 810,000 a year, and giving the 
same right of cancellation to the plaintiff on giving three months’ 
notice.”

It is not contended, and I think rightly, that this provision 
restricts the right of the defendant to dismiss for mit 
It is a reciprocal right given to each party to the agreement to 
determine it upon the same conditions, and is quite distinct from 
the right which exists in the master alone, by reason of the re
lationship of master and servant, to dismiss for proper cause. 
I would dismiss the appeal with costs.

Scott and Stuart, JJ., concurred with Harvey, C.J.
Beck, J.: —I am inclined to agree with the opinion expressed 

by the Chief Justice; but there is another ground, upon which, 
at the conclusion of the argument, I thought and still think is 
a complete answer to the plaintiff’s entire claim. The agreement 
between the plaintiff and defendant contains the following clause:

17. In the event of the manager failing to carefully and faithfully carry 
on the business of the company, in accordance with this contract, the 
company shall have the right of cancelling same upon giving the manager 
three months' notice in writing to that effect, or, in lieu of such notice, by 
paying the manager three months’ remuneration on the basis of $10,000 
a year.
In my opinion this clause cannot be taken to have ltcen intended 
to take away the defendant’s right to dismiss the plaintiff without 
remuneration for wilful breach of his duties, and therefore must 
be taken to have been intended to meet the case of undeliberate 
breaches of duty, e.g., through misunderstanding, want of care or 
errors of judgment.

What is set forth by the Chief Justice is, 1 think, at least 
sufficient to establish breaches of duty on the part of the plaintiff 
of this latter character, and therefore to entitle the defendant to 
apply the provisions of the clause in the agreement which I have 
quoted, even though it be assumed that they are not of such a 
character as to justify dismissal without remuneration.

A calculation of the amount received by the plaintiff from the 
commencement up to a period 3 months from May 8, 1914—at 
which date I think it must be taken the plaintiff was discharged
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shews that he received his full salary plus the additional 3 months’ 
salary called for by the clause in question.

In this view the plaintiff is not entitled to recover anything. 
It is true that the defendant denies that he dismissed the plaintiff 
on that date, or indeed at any time, or that he intended to do so. 
Hut his telegram of that date was ambiguous, and so expressed 
as, in my opinion, to justify the plaintiff in so understanding it; 
and though he did not at once make up his mind that such was its 
meaning and intention, he eventually did so, as he was, in my 
opinion, entitled to do, and in his statement of claim he bases 
his claim on this position.

For these reasons I think that the plaintiff cannot succeed, 
and that his action and the appeal must Ik* dismissed with costs.

A ppeal dismissed.

YOUNG v. BANK OF NOVA SCOTIA.
Ontario Supreme Court. Appellate Üivinion. Falixinbriilgc.

Ihnlgins. J.A., Itiihlell ami Latchfonl, .1.1. June 1.'), 1915.
I. Landlord and tin ant i # Il V—211 Ykahi.y tkxaxi y—Holding ovkr—

Kl HAT—( ONCOKATIOX TLX A NT.
Where a tenant for tear* under a valid lease continues in possession 

after the expiration <>f the term, and pays the monthly rent reserved 
in the lease, a tenancy from year to year is thereby established, not 
withstanding the fact that the tenant happens to be a corporation.

[ Finlay t. Hristol A Exeter It. Co. ( 1852), 7 Ex. 409; Holland 
Mfg. Co. v. Xorthumberlaml Caper, etc., Co.. 31 OIL 40. distinguished; 
Doe deut. Pennington v. Ta niere (1848). 12 Q.B. 998, followed.]

Appeal by the defendants from the judgment of the Dis
trict Court.

The following statement of the facts is taken from the judg
ment of Riddell, J. :—

The facts, as 1 understand them, arc few and simple. By an 
indenture made under seal, the plaintiff leased to the defend
ants, a chartered bank, certain premises in Fort William, for 
a term of 18 months from the 1st September, 1912, at a rental 
“yearly and for every year during the said term ... of 
$2,700 . . . payable ... in even portions monthly of 
. . . $225 . . . each ; the first of such payments to . . . 
be made on the first day of October, . . . 1912.” The ten
ants entered into possession and remained in occupation during 
the term ; before the termination of the lease, a number of con
versations, which might perhaps be called negotiations, took
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place between the plaintiff and the agent of the defendants but 
no arrangement was arrived at.

When tliv term was up on the 1st March. 1914. the defend
ants, having paid rent according to the lease, continued on in 
possession, and on the 5th March, another conversation took 
place, but with no definite result. The defendants paid, ex
pressly as rent, the sum of $225 on the following dates in 1914, 
March 31, April 30, June 30, July 31, August 31, September 30, 
October 31. ami November 28. Cheques are produced for 
these payments, marked “rent”—the May ehecpte is not pro
duced, but there is no dispute that the rent was paid in that 
month also. The defendants having obtained other premises, 
and claiming to be “a monthly tenant,” on the 20th October, 
1914, served notice of delivering up possession, and went out of 
possession on or before the end of November. If the tenancy 
was “a monthly tenancy,” it is admitted that the notice is 
sufficient : but the plaintiff contends that the tenancy was from 
year to year.

The action was launched on the 13th January, 1915, and is 
for $225, the rent claimed to be due on the 1st January, 1915; 
the defendants in their pleadings claim a specific agreement for 
a monthly tenancy, and that during this “monthly tenancy, 
lasting from the 28th day of February, 1914, to the 1st day of 
December, 1914,” the heating was insufficient, etc.

At the trial before Ilis Honour Judge O’Leary, the defend
ants failed to establish the alleged agreement for a monthly 
tenancy, and also any defence on the heating, etc. His Honour 
held that a tenancy from year to year was created ; that, accord
ingly, the notice of giving up possession was insufficient; and 
that the plaintiff was entitled to recover.

C. A. Masten, K.C., for appellants.
Thomson, Titien «(• Johnston,, for plaintiff, respondent.
The judgment of the Court was delivered by
Riddell, J. •—Upon the argument before us there were two 

main contentions which now fall to lie considered.
The first can be disposed of without difficulty—it is con

tended that, under the facts, no implication of tenancy from 
year to year could arise, even if the tenant were not a corpora
tion.
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* * Where a tenant for a term of years holds over after the ex
piration of his lease, he becomes a tenant on sufferance; but 
when he pays, or expressessly agree» to pay, any subsequent 
rent at the previous rate, a new tenancy from year to year is 
thereby created upon the same terms and conditions as those 
contained in the expired lease, so far as the same are appli
cable to and not inconsistent with a yearly tenancy:” Woodfall 
on Landlord & Tenant, 19th ed., p. 257 ; Bishop v. Howard 
(1823), 2 B. & C. 100; Hyatt v. Griffiths (1851), 17 Q.B. 505. 
But it is said, “This . . . appears to be matter of evidence 
rather than of law:” Woodfall, same page; Thetford (Mayor 
of) v. Tyler (1845), 8 Q.B. 95; Idington v. Douglas (1903), 
6 O.L.R. 266; St. George Mansions v. King (1910), 1 O.W.N. 
501, 15 O.W.R. 427 (a decision of a Divisional Court of the 
High Court) ; Hoc dem. Brune v. Prideaux (1808), 10 East 
158 (this case is wrongly cited as in “10Exch.,”6 O.L.R.., last 
line of p. 266.)

This is perfectly true, but, as was said in the last cited 
ease, at p. 187. by Lord Ellenborough: “The receipt of rent 
is evidence to be left to a jury that a tenancy was subsisting 
. . . ; and if no other tenancy appear, the presumption is
that that tenancy was from year to year.” Here no other ten
ancy was made to appear, and the presumption is not met.

The defendant then sets up that, even if under such circum
stances a private individual would be held liable as tenant from 
year to year, a corporation cannot lie—and cannot be because 
it is a corporation. Every corporation must judge for itself 
whether it should set up such a defence, and whether it should 
avail itself of a technical rule of law to obtain an advantage 
over an individual which another individual or a firm could 
not. But. however such a defence may be characterised, this 
bank is entitled to the full benefit of any rule of law available 
to it : and, as the defence is insisted upon, it must be considered 
and given full effect to.

The cases relied upon are Finlay v. Bristol and Exeter R.W. 
Co. (1852), 7 Ex. 409, and our own case of Garland Manufac
turing Co. v. Northumberland Paper and Electric Co. Limited 
(1899), 31 O.R. 40.

Tn each case the company had been in possession for a year
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without a lease under seal, but under an agreement by parol, 
and held over afterwards for a time, paying rent at the former 
late. This was considered not to make them tenants from year 
to year, and they were held liable for use and occupation only, 
and only for the term they actually occupied.

A consideration of the principles of the common law enables 
us to understand the full effect of such decisions. One in pos
session of lands of another may be in such possession (1) under 
a lease, written or oral, express or implied—the feudal rela
tion of landlord and tenant exists, the tenant must pay rent—or 
he maj he in such possession (2) without a lease—the relation
ship of landlord and tenant docs not exist, there is no rent pay
able as such, but the law implies a contract to pay the land
lord a reasonable sum for the use and occupation of his land.

Accordingly, when the common law was in all its glory, if 
a landlord sued in assumpsit for use and occupation, and it 
turned out that there was a lease, he was nonsuited—his action 
should have been in debt, or, if lease was under seal, in cove
nant. not assumpsit. The plaintiffs in Jleadc v. Johnson (1591), 
C'ro. Eliz. 242. and Clerk v. Palady (1598). Cm. Eliz. 859 
(not 809. as cited in Woodfall. p. 630). were victims to this 
error, with many other landlords. To aid the landlord, a stat
ute was passed to get rid of this difficulty—one of the very many 
statutes to assist land owners—few will be found till the other 
day to assist the poor man—but beati possèdent es, and to him 
that hath shall be given.

This statute (1738), 11 Geo. II. ch. 19. by sec. 14. provided 
that, if an action were brought for use and occupation, the proof 
of a demise at the trial should not nonsuit the plaintiff, unless 
the demise should be by deed. Thereafter the prudent landlord, 
who had no lease under seal, always sued in assumpsit—if no 
demise appeared at the trial, he recovered for use and occupa
tion—if a demise were proved, he recovered the amount of rent 
reserved, that being used to fix the quantum of damages: lirver- 
ley v. Lincoln Gas Light and Coke Co. (1837). 6 A. & E. 829. 
at p. 839, note and cases cited therein ; Churchward v. Ford 
(1857), 2 H. & N. 446 (not 7 II. & N., as Woodfall has it. p. 
630, note (e)), per Bramwell. R. at p. 449.
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Accordingly, the plaintiff in Finlay v. Bristol and Exeter 
R.W. Co., 7 Ex. 409, brought his action in assumpsit for use and 
occupation. Of course he could not recover for use and occupa
tion (proper), because the defendants did not use or occupy. 
He must then prove a demise. That he could not do—the de
fendants had never been tenants in the strict sense of that word 
—the relation of landlord and tenant never existed—during the 
first year the occupation was under an invalid agreement, not 
“a contract valid in law” (p. 413) ; when they held over for 
the following year, there was no change in the relation—the 
mere payment of money for the use of land does not itself create 
the relation of landlord and tenant. When then and how was 
this relationship established ? There could be no satisfactory 
answer to this question, and the plaintiff failed: “no fresh inter 
est was created at the expiration of the second year” (p. 417)

So in (Sarland v. Xorthumberland Paper and Electric Co. 
Limited, 31 O.R. 40. the defendant company occupied the pre
mises under a verbal agreement for one year, paying rent—this 
did not create the relationship of landlord and tenant, and 
under the old practice an action wnuld not lie for “rent,” i.e., 
in debt, but the action would have been for damages in assump
sit for use and occupation. The defendants by overholding and 
paying rent did not create the feudal relationship ; and there
after, as before, use and occupation was the appropriate and 
only form of action. Clearly this did not lie.

Our ease is quite different—the relationship of landlord and 
tenant did exist because a valid lease was entered into and posses
sion taken under it. How did this vanish? After the termina
tion of the lease, the parties both considered that they were land
lord and tenant—the plaintiff that the tenancy was from year to 
year, the defendants apparently that it was monthly : but both 
intended and believed that the relationship existed—and, so far 
as I can sec, it did. If so, cadit quŒstio.

The case of Doe dem. Pennington v. Taniere (1848), 12 Q.B. 
998, seems to be in point. There the Dean and Chapter of 
Canterbury were empowered by statute to grant leases for 99 
years, provided that in each case there should be a covenant by 
the lessee to build. They leased to P. in 1778. without such
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covenant ; the rent reserved was punctually paid in the time of 
the original Dean and several successors. Ejectment was 
brought, and the invalidity of the original lease set up. The 
Court of Queen’s Bench—a very strong Court composed of Den
man, C.J., Patteson, Coleridge, and Wightman, JJ.—held that, 
even if the lease were void, the “receipt and distribution (of 
the rent) were evidence from which, without proof of any in
strument under seal, a demise from year to year might be pre
sumed against them (i.e., the Dean and Chapter) ; the presump
tion in such a case being the same against a corporation aggre
gate as against an ordinary person.” Lord Denman, C.J., giv
ing the judgment of the Court, says at p. 1013: “The presump
tion arising from such payment and acceptance is the same in 
the ease of a corporation as of other persons.”

If a presumption is the same against a landlord corporation 
as against other persons, I am unable to understand how it is 
not the same against a tenant corporation.

Whether Finlay v. Bristol and Exeter AMY. Co. is well de
cided, we need not consider—Sir Frederick Pollock thinks it is 
no longer of authority: Pollock on Contracts, 8th ed., p. 157, 
note (t), and p. 163; see also note (3) in KG R.R. 704, by J. G. 
Pease, referring to South of Ireland Colliery Co. v. Waddle 
(1868-9), L.R. 3 C.P. 463, L.R. 4 C.P. 617. If the Finlay case 
falls, the case in 31 O.R. falls with it. (In a case in this Divi
sional Court an opinion was expressed that Garland v. Xorth- 
umberland Paper and Eleetrie Co. Limited could not be sup
ported : it was not however necessary to give judgment on this 
point, as the case went off on other grounds).

The present ease is quite distinguishable from those relied on. 
for the reasons already given.

I think that, a valid tenancy actually existing, the conse
quences of overholding and paying rent are the same for a cor
poration-tenant as any other.

ONT.

8. C.
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GREIG v. FRANCO CANADIAN MORTGAGE CO.
Mbrrta Supreme Court, llpmlman, J. September 10, 1015.

VkMJOB AM) PIBCIIASKB (g I ('—10)—DEFECTIVE TITLE—OtTTHTANWNli 
coal lease—Approval of pi uciiaskk'n holu itob—Riuiit of hi
l*t DIATION.

A purchaser is not entitled to repudiate the contract or to a return 
of the purchase money hy reason of an outstanding lease against the 
eoal minerals of the land, where the purchaser's agent, who acted as 
his solicitor, had knowledge at the time of the purchase that the veil 
dor was not the registered owner of the minerals, and that the sale 
was intended as that of the surface land only.

Evidence i g VI II—502)—1’.\itoi. evidence—Reservation of .xiixfbai. 
ki<i iits—Mistake—Intention—Admishiihi.ity.
I lie real intention of partir*», or a mistake as to a reservation of 

mineral rights in a written agreement for the sale of land, may Is* 
shewn hy pa ml evidence in the same action for »|iecilir pcrfoi niancc 
of the contract so varied, and this even where the Statute of Frauds is 
pleaded.

I «AND TITLES (gill—•III)—< OAI. I.KAHK—IMPROPER RMIIHTBATlON—111 
LIST FRED OWNER—SET! I Ml ASIDE.

The registrar has no right under the I «and Titles Act (Alta.) to 
register a mineral lease where the lessor does not appear to he Un
registered owner, and if so registered, it may lw set aside hy anyone 
whose interest in the property is affected.

Action for return of purchase money in u Rale of land.
(). M. liiytjar, K.(\, and S. 11. Woods, K.C., for plaintiffs.
C. C. McCaul, K.(\. and J. E. \Yallbridge, K.C., for defen

dant*.
iiy mi man, j. Hyndman, J.:—The plaint i ft‘s reside in the British IsIcn

and the defendant is a Provincial Joint Stock Co., with head 
office at the City of Edmonton.

On October 22, 1012. the plaintiff's and defendant company 
executed an agreement in writing whereby the defendants 
agreed to sell and the plaintiff's agreed to purchase the south 
east quarter of section 28, township 53, range 25, west of the 
fourth meridian, in the Province of Alberta, containing 160 
acres, more or less, the purchase price being $68,000, payable 
as follows : $20,000 upon the execution of the agreement, $16.000 
on October 22, 1913, $16,000 on October 22, 1914, and $16,000 
on October 22, 1915, together with interest at the rate of 7 per 
cent, per annum upon so much of the said purchase price as from 
time to time remained unpaid. The agreement contained a cov
enant on the part of the defendants whereby, upon payment by 
the plaintiffs of the said sums of money and interest, to immedi
ately convey or assure or cause to be conveyed or assured to the 
plaintiffs by a good and sufficient transfer under the Land Titles
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Act and amendments thereto, all the said land, together with the 
appurtenances, but subject to the conditions and reservations 
expressed in the original grunt thereof from the Crown, such 
transfer to be prepared at the expense of the purchasers, and to 
be free and clear of all liens, charges, mortgages and encum
brances excepting such as shall have been made or suffered by 
the said purchaser, and that the defendant should produce at 
the Land Titles office of the Northern Alberta Land Registra
tion District and deposit therein a certificate of ownership of 
the said land in their own favour free and clear as aforesaid, so 
that the said purchasers could, upon registering the transfer 
aforesaid, obtain a certificate of ownership for the said land in 
their own favour free and clear as aforesaid.

The only reservations in the grant from the Crown were 
(a) the use of navigable waters, (b) the rights of fishing on or 
adjacent to the lands in question, (c) the rights of landing and 
mooring boats upon the said lands. There was no reservation 
of coal, mines or minerals, which consequently passed with the 
grant.

The plaintiff's paid the defendant the down payment of 
$20,000 and interest on the balance amounting to $3,360, and 
also the instalment of $16,000 which fell due on October 22,
1913, as well as taxes amounting to $52.36.

The plaintiffs now allege that the defendant is not and never 
has been the owner of the land in question, and is not and never 
has been in a position to make title thereto, nor to transfer 
or cause to be transferred the land to the plaintiffs free and 
clear of all encumbrances except such as have been made or 
suffered by the plaintiffs, nor are they in a position to insist 
upon the encumbrances upon the said lands being discharged and 
are not and never have been in a position to produce or cause to 
be produced and deposited a certificate of ownership of the 
lands in their own name free and clear as aforesaid nor to put 
the plaintiffs in a position to obtain such certificate of ownership 
upon the payment of the purchase price and interest.

The plaintiffs further allege that on or about October 21,
1914, they became aware of the last mentioned facts and that 
they forthwith repudiated the agreement or contract sued on.
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and that they demanded return of the moneys paid by them 
thereon as well as damages for breach of contract, and claim : 
(1) a declaration that the agreement is rescinded ; (2) repay
ment of the moneys paid thereon ; (3) interest at the rate of 
0 per cent, per annum on the moneys paid ; (4) damages for 
breach of contract .$30,000; (5) costs of the action ; (6) in de
fault of payment, enforcement of a lien upon the estate of the 
defendant in the said lands.

The principal objection on the part of the plaintiffs is that, 
first, the defendants are not the owners of or entitled to call 
for title to the coal, mines and minerals in and under the lands 
in question, and that there is outstanding against the coal rights 
a lease for a term of 100 years from September 23, 1910, granted 
by Raymond Brutincl to the St. Albert Collieries, Ltd., which, 
in addition to the right to work the mines and minerals, contains 
a provision to the effect that the lessee may on certain condi
tions be permitted to purchase whatever area of surface rights 
thereof the parties hereto, or in the event of dispute, arbitrators 
shall consider necessary for the economical working of the coal, 
mines and rights granted under the lease and other terms of the 
said lease which affect the rights of ownership of the surface 
and which, if the lease subsists and was in existence without 
the knowledge of the plaintiff's at the time of purchase, would, 
in my opinion, be a defect in title such as to justify the plaintiffs 
in repudiating the contract.

The facts with regard to the title arc as follows : The grant 
from the Crown was made on June 23, 1894, to one Narcisse 
Anetil dit St. Jean, covering the lands in question with the re
servations hereinbefore mentioned. On September 21, 1910. the 
said lands became vested in Raymond Brutincl of Edmonton, 
capitalist, as owner in fee simple, there being no reservations 
except the statutory ones. This ownership, therefore, included 
the coal and mineral rights. On October 12, 1910. said Brutincl 
transferred all his interest in the said land to the St. Albert 
Development Co. Ltd., the descriptive part of the said transfer 
being as follows ; The south east quarter of section 28 in town
ship 53 in range 25 west of the fourth meridian, but subject to 
“a certain outstanding lease of the coal and coal mining rights
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under the said lands made by the transferor to the St. Albert 
Collieries, Ltd.” Upon this transfer on October 14, 1910, a 
certificate of title was duly issued in the name of the St. Albert 
Development Vo. Ltd., covering the lands in question, the de
scription reading as follows:—

'Use sunt Is rait quarter of wetioii J.s. of towiiMlii|i M, range 25, went 
of tin» fourth meridian, in the Province of Alberta, Dominion of ( amnia, 
containing 100 acre# more or lee#.

No mention is made on this certificate of the lease to the St. 
Albert Collieries, until October 21, 1910, when a lease in statu
tory form from Brutinel to St. Albert Collieries, Ltd., dated 
September 23. 1910, was registered. 1 will refer to the question 
of this lease and the propriety or impropriety of the registra
tion of same later on.

At the time, therefore, of the argument sued on. the lands 
were in fact registered in the name of the St. Albert Develop
ment Co. Ltd., subject to said lease for 100 years. On Septem
ber 28, 1912, however. Brutinel, acting for the St. Albert 
Development Co., entered into an agreement by way of option 
to Leon Bureau and George Barbey, whereby he agreed to give 
them an option irrevocable up to but not after November 28. 
1912, to purchase the lands in question and other lands for the 
sum of $139,810. of which $33.000 was to be paid in cash on the 
acceptance of the option, and the balance on the terms in the 
draft agreement annexed thereto, and then- was annexed to the 

i the form of agreement which was to lie executed by the 
parties in ease of the acceptance. In November following, the 
option was accepted and the agreement was later signed by all 
the parties. The description of the land in both the option and 
the agreement contained the following reservation, viz.: “reserv
ing thereout and therefrom nil coal and minerals and the right 
to work the same.” As above mentioned, the land, including the 
coal, was vested in the St. Albert Development Co. Ltd., sub
ject to said lease.

The agent acting on behalf of the plaintiffs throughout all 
the negotiations for purchase was one It. W. Cassells, a solicitor, 
at that time practising in Edmonton, the plaintiffs, as a matter 
of fact, up to that time never having been in Edmonton, and 
leaving everything in connection with their transactions entirely
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to their agent ( u«sells. The plaintiff» personally know nothing 
of what happened at the various meetings between Cassells and 
the real vendors Barbey, Bureau and Kimpe, prior to the signing 
of the agreement, Cassells since left the province and was not 
available to either party as a witness at the trial. The defen
dant company, as a matter of fact, has no beneficial interest in 
the land, but was named as vendor merely as trustee for Bureau, 
Barbey and Kimpe for convenience who signed a document, ex. 
58, ratifying the agreement made by the defendant.

So far as the title being in the name of the St. Albert Develop
ment Co. Ltd., is concerned, there cannot be any objection, for 
in the agreement sued on it is expressly mentioned that the title 
stands in the register in that company’s name, the agreement 
having been drawn by Cassells himself, and I am also satisfied 
Cassells knew of the reason why the defendant company was 
named as vendor—Kimpe s evidence is clear on the point that 
this feature was fully discussed.

The defendants set up in their defence, amongst other de
fences, that the written agreement of salt1 does not exhibit the 
true agreement betwen the parties, but by mistake common to 
both the reservation or exception of all coal and minerals and 
the right to work the same were omitted from the written docu
ment, the intention of all parties being that the agreement 
should be subject to such reservation or exception and that the 
plaintiffs were purchasing the surface rights only. They also 
contend that the plaintiffs have accepted and have waived all 
defects in defendant’s title, if any. As above stated, in my 
opinion, the plaintiffs are bound by the acts and knowledge of 
their agent Cassells.

After a careful perusal of the authorities I have come to 
the conclusion that parol evidence to shew what was the real 
intention and agreement between the parties is admissible, and 
also that the defendant may prove mistake in the written agree
ment by parol evidence and in the same action obtain specific 
performance of the contract so varied, and this even where the 
Statute of Frauds is pleaded.

Bureau, one of the vendors, was at the date of the trial, 
according to Mr. Wallbridge, serving in the army in France, and
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it was contended by de tendu nth sol ichor* that he (Bureau) wus 
a necessary and most important witness on behalf of the defen
dant, and counsel strenuously urged that an adjournment be 
granted in order to procure his attendance or evidence. I did 
not feel disposed to grant an adjournment as I felt that no 
sufficient endeavour had been made by the defendant to either 
have him here or have his evidence taken on commission. The 
most important witness, therefore, so far as what actually took 
place at and prior to the completion of the transaction is Maurice 
Kinipe, one of the vendors. Certain reasons were urged why 1 
should not place any weight on his testimony, but, after careful 
consideration, I do not see why I should not give it due respect. 
The fact that the witness Barry failed to mention Kimpe's name 
in his account of the negotiations is not surprising when the 
whole of Barry’s evidence is considered. I do not think In- was 
at all accurately informed of what was going on between Cas
sells and the other parties. He was not present at the conversa
tions except to occasionally go into the room to ask or answer 
questions or receive instructions, etc. What he knew or what 
he did not know would seem to me to have little or no bearing 
on the case. In the absence, therefore, of Cassells and Bureau 
I am thrown on the testimony of Kitnpc. as follows:—

<J. l)i<l you have any eon vernation with Mr. ( assell* respecting the mines 
amt mineral#? A. Ye*.

Q. Tell us what that conversation was? A. The conversation started 
referring to mine* ami minerals, started this way, when he saw the agn-e 
ment between Barbey. Bureau and Brutinel the conversation went- on to 
Brutine! of the St. Albert Collieries, Mr. Bissett who had Is-en in the 
country a long time and knew Brutinel personally referred to the money 
Brutinel had made out «if all these deals, that he hail Imugbt land a long 
time ago for a nominal sum and sold the coal rights to a big concern at Mon 
trial, win started a mine at St. Alliert, and kept the surface which he was 
selling to us then for perhaps three or four times the amount lie was pay
ing for the whole thing, and from that we went on to talk almut minerals, 
and Cassells asked if there was any danger of operating the coal under 
this ipiarter section, well we said th se people have Isiiight thousands and 
thousands of coal rights here that they will never operate, it. is simply to 
keep a competitive mine out of the way; he said there is no possibility 
with the (piality of coal they are getting out here, that they would mine 
under this «piarter section; it was simply to keep competitors out of the 
field you see. ami in view of the big expense they were put to to sink their 
first shaft at St. Alliert there was no doubt they would endeavour to sink
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aimtlivr oik* in that cmmliy; it «*o*Ih Si.odd or #5.000. and after they got 
d ivvii .'tun it. they euihl u t sell it or even nell the aha le, and that is where 
the St. Albert Development < o. wan mentioned. I he exact wording of all 
t hia eon vernal ion I haven’t got, hut I know we talked almut the eoal rights 
extensively.

iy III you remember what meeting that I >ok place at? A. I think that 
was at the lirnl meeting and at t lie t her meeting when llurvuu was there 
they diseii-sed what could In* done with the land you see. The suggestion 
was made that the coal mine, if they were going to go ahead after spending 
all that money they would have to employ from I.INHI to l,f>UU men ) • 
simply pay the interest on their bond, and the opening up of a market 
with I,unu men it would mean 4.Olio people there, and lie thought that this 
would be a very handy place to have market gardening, I» .tu»e the land 
was suitable. On the other quarter section there was a brickyard entplox 
ing from 250 to ;too men.

t J. Any conversation with Cassells regarding the state of the registered 
title? A. lie evidently searched that title.

<y What diil lie say alunit searching it. if anything? A. lie said that 
there was no trace of that ( .N.U. right of way on the title, although it 
was shewn on that map. He said lie saw it on the map and the same map 
was in my ollice and lie brought it to my attention which I haven't noticed 
before, and I told him it was very true that the C.X.R. would not have 
taken .the right of way Ism use it was simply cutting a short corner you 
see on the limp.

This evidence is uncontradictcd, and as there is nothing in 
his testimony which should induce me to discredit it I must con
clude that Cassells knew at the time ot' the agreement the mineral 
rights were not owned by or under the control of the defendant’s 
principals, and that plaintiffs were not purchasing same. To 
further strengthen this conclusion, the evidence is to the effect 
that Cassells was handed a copy of the option and attached un
signed agreement from Brutinel to Bureau and Barbey, ex. 24, 
which, as above stated, expressly reserves the coal and minerals 
and the right to work same, and in Cassells’ file of documents 
which was handed Mr. Woods after Cassells left Edmonton in 
1913, a copy of this option and agreement was found shewing 
conclusively, to my mind, that he knew or should have known 
of those reservations before the 1913 payment was made, al
though it would appear that this particular copy could not have 
come into Cassells’ possession until after the acceptance of the 
option, as the agreement was not actually signed until Decem
ber, 1912.

The manifest errors in the caveat filed by Cassells were, in
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my opinion, due more to carelessness or confusion than anything 
clso, but confirm my belief that lie must have searched the title 
and seen the documents referred to by the witnesses for the de
fence and therefore must or should have known all particulars.

Mr. Woods also examined and perused the documents of 
title of defendants in the defendant's office before paying over 
the l!H‘l instalment and must have been aware of the state of 
the title at that time and must have been satisfied with the posi
tion of things otherwise I do not think he would have paid over 
so substantial a sum of money.

With regard to the lease to the St. Albert Collieries. Ltd., as 
above mentioned the same was registered after the title had been 
transferred to the St. Albert Development Co. Ltd., and under 
the Land Titles Act 1 would think that the registrar had no 
right to register same, the lessor therein named being Raymond 
Brutinel and not the registered owner. Such lease, in my 
opinion, was improperly registered and might be set aside by 
anyone whose interest in the property would be unduly inter
fered with. I am satisfied that if Cassells searched the title, 
which 1 believe he did before he reported to his principals, he 
was aware of its existence, as a memo, of it was recorded on the 
certificate of title. In his letter to Mr. Thirlaway of October 
22. ex. 44. on the 4th page, he says :—

The title is perfectly in order ami I have filed a caveat mi Mr. fireig’s 
and your liehalf in the usual way.

Oil p. (i he says :—
My half fee in this ease will Is* *7."». for I have had a great deal of work 

in connect ion with straightening out the question of the C.X.R. right of 
way. both at the Land Titles office and with the solicitors, both for the 
railway and for the vendors, and a large sum of money is involved. My 
disbursements, including cables. Land Titles fis-s for searches, and for 
tiling the caveat amount to #3(1.07.

But on January 17, 1ÎI14. the fee simple of the coal rights 
was transferred to the Canadian Coal and Coke Co. Ltd., already 
the assignees of the lease to St. Albert Collieries Ltd. and the 
certificate of title for the leasehold interest was delivered up 
Mid cancelled. Counsel for the defendant contended that this 
operated as a cancellation and merger of the lease in every re
spect unless it was the intention of the company to keep alive 
its rights as set forth therein, which intention should have been
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cxprewcd by taking title subject to same and remaining of 
record in the Land Titles office or by means of some other 
method. On the facts 1 am of opinion that a merger did take 
effect. If the lease itself disappeared, the conditions and rights 
remaining with it disappeared also, and the memo, of same on 
the title should be removed. In my opinion, this defect being 
removed, 1 do not think it is competent to the plaintiffs to re
pudiate the contract on this ground thereafter. The position 
of the matter, therefore, is shortly as follows, that at the time 
of the purchase the defendant company was not the registered 
owner of the coal rights and had no right to call for title to same, 
which the plaintiff's’ agent, in my opinion, well knew, and that 
it was not intended that such coal right should be included in the 
purchase. Hut that in any event in view of the knowledge and 
acts of the plaintiffs they cannot at this stage repudiate, but 
must await the time for final completion of the contract. Re
pudiation must be made promptly after discovery of the de
fects in title and the plaintiff loses such right after he has done 
some act shewing an intention to affirm having knowledge of 
such deficiencies.

The plaintiff's, therefore, in my opinion, must fail in the 
action because if competent to repudiate such repudiation was 
too late, and because the real agreement between the parties did 
not include the coal rights and the lease referred to does not, as 
a matter of fact, exist, the same having been merged into fee 
simple, and the memorandum thereof should be removed from 
the register on proper application being made therefor. The 
plaintiffs’ action is therefore dismissed with costs. The defen
dant is entitled to rectification of the agreement in accordance 
with the true agreement which reserved and excepted the coal 
mines and minerals and the right to work the same, and to judg
ment for the amount of the instalment in arrear at the time of 
action brought, together with interest thereon at the rate men
tioned in the agreement, but, under the circumstances of the 
title, the plaintiffs are entitled to protection, and such instalment 
therefore shall be paid into Court until defendant’s title is per
fected or until further order. The defendant is entitled to the 
costs of the counterclaim. Action dismissed.
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MARTIN V. CAPE.
Quihcc Nu prior Court. ircher, •/.

I. Cui'HTN i(I—'!)—Injciv—Examination at hk<#ikht of ukfkxiiant—
Sl HMT/l KNT EXAMINATION— I'OWKH OF COl III TO OKIlKK.

The «Mint will imt order and lias nn |*>\ver to enforce an order for 
any further examination of the plaint ill" in an action under the Work
men's ( oiupensation Act. It.S.iy, art*. 733H-7340. where lie ha* already 
submitted, at. the re«|iie*t of the defendant, to ail i-xamiliatioii on the 
morning <>f the trial.

The plaintiff claims, under the Workmen’s Compensation 
Act, from defendant, his employer, a sum of .+080. and an annual 
rent of +300, for permanent partial disability diminishing his 
earning power. His injury was caused by a fall from a scaffold 
at the height of 30 feet. His right hand was injured and he re
ceived a severe shock to his nervous system from which, lie said, 
he will never recover, lie alleged inexcusable fault against his 
employer.

The defendant’s plea avers that plaintiff did not come under 
the Compensation Act, because he was earning more than +1,000; 
that the injuries suffered by him are in no way permanent.

The case offered only questions of facts with regard to the 
inexcusable fault, permanent partial incapacity of earning 
power, and amount of salary and indemnity. The judgment of 
the Court was for +149 and for an annual rent of +87.50. But 
during the cnqtuh an important question of evidence was raised. 
The plaintiff was examined in Court by a physician.

The defendant, however, made an application for an order 
that he may be examined again by another physician. This 
order was refused.

*/. .1/. Ffrfiusnn, K.C., for plaintiff.
McLennan, Howard <V At/lmcr, for defendant.
Mr. Jtwice Archer :—I must say I was not very favourably 

impressed by this evidence, which went to a certain extent to 
contradict the evidence given by the two doctors, though 1 must 
accept it in part.

After hearing this evidence the Court suggested that plain
tiff should be examined by a specialist of one of the leading 
hospitals. The plaintiff, through his attorney, refused to accept 
the suggestion. After reading over the evidence the Court called 
the attorneys before the Court and suggested again that plain*

QUE.
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Statement
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tiff Hhould Ik* examined by a specialist. Argument followed on 
this suggestion and the minute of proceedings reads as follows

At tin* opening of t li«* < oint plaint ill' ami defendant appeared by their 
attorneys. ’I lie C ourt suggest* that an expert specialist of one of the 
leading hospital» he named to examine tin* plaint ill' and report to tin- 
Court. Mr. Fergus .n appear* for plaintilf and declares that lie oppose# 
any further evidence or expertise and further declare* that should a further 
order be given his client would not submit to any further examination.

As the plaintiff had submitted to the examination of Dr. 
England, the morning of the trial, such examination being made 
at the request of defendant, 1 do not think that under our law 
the Court could make an order for a further examination of 
plaintiff by a doctor and that even if such order was given, the 
Court has no power to enforce such order. 1 am sorry to say 
that our law on this matter is far from being complete.

The only clause we have in the statutes as to medical examina
tion of persons injured is art. 7338. It reads as follows:

[The learned Judge here cited the section in question.]
This clause gives only the right to an examination and does 

not give any further powers to the Court. Mr. Walton on his 
work, Workmen’s Compensation Act, says:—

ruder our article it is not very clear whether any examination in con
templated. except one to ascertain in the first instance if the compensa 
tion is due. I$ut probably the article covers the caw* of subsnpient ex
aminât ions to ascertain if the incapacity still continues. Where tin* medical 
testimony is contradictory or inconclusive, the Court may of its own 
accord, or upon the application of either party, order the facts to Ik- verified 
by a medical expert or by three experts. Hut the opinion of tin* experts 
is not with us conclusive as it is in England.

1 do not think that under our civil law the Court has the 
right to compel the workman to submit himself to another 
examination.

Under our special Act, Workmen’s Compensation Act, the 
law provides only for the examination mentioned in art. 7338 
above cited.

The reasons for refusing to compel a claimant to submit to 
such examination are found in the following authorities: Bcven 
on Workmen’s Compensation, 4th ed., p. 075; Union Pacific li. 
Co. v. liothford U.8. Supreme Court. 141 V.S. 250; Whittaker v. 
Staten Island li. Co., 76 N.Y. App. Div. 351 ; McQuigan v. I). L. 
ti' X. li. Co.. 120 N.Y. 50; Cole v. Fallbrook Coal Co., 87 Hun.
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584; Freneh v. Brooklyn Heights Co., 57 Hun. 204; Hubert- QUE- 
son, Ogdensburg v. Lulu ('hamplain H. Co., 29 llun. 154 ; Ht ilia s.c. 
v. City of Loudon, 14 1\H. (Out.) 171 ; Fraser v. London Shad mxht,n
/(*. CV>., 18 I\K. (Out.) 370 (Court of Appeal) ; Agnew v. John- r. 
son ( 1877), 13 Cox C.C. 025; Mousseau v. City of Montreal, 4 _A,K‘
R.P. 38; (Jareau v. Montreal St. H., 1 R.V. 500. Ar,horJ-

In England a Judge of a County Court may summon a medi
cal referee to sit with him, if necessary, lie may also subject to 
and in accordance with the regulations made by the Secretary 
of State and the Treasury submit to a medical referee for report 
any matter which seems material to any question arising in an 
arbitration.

According to the rules and regulations as to medical referees, 
it is said that before making any reference, the committee, arbi
trator, or Judge, shall be satisfied, after hearing all medical evi
dence tendered by either side, that such evidence is either con
flicting or insufficient on some matter which seems material to a 
question arising in the arbitration, and that it is desirable to 
obtain a report from a medical referee on such matter.

I consider that suck practice would promote justice in this 
province. If the Court had the evidence of a doctor who had 
followed the plaintiff for some time and who would have ex
amined him at intervals the assessment of damages would have 
been more satisfactory. Judgment for plaintiff.

DAVIS ACETYLENE GAS CO. v. MORRISON. ONT
Ontario Supreme Court. Appellate f)ivision. Faleonbridpe, C.d.K.R., ~

Pod pi ns, J.A., and Riddell and l.alehford. .1.1. dune 2. 1015. 8. (

1. Pleading (5 vr—355)— Affidavit of am:no:—Leave to fii>: htate-
MKXT—( 'OVXTKHVI.AIM.

Rule 50(5) (Ont.) authorize* the granting of leave to deliver a 
statement of defence only when it set* up a further answer to the 
claim other than that contained in or provable under the affidavit, 
ami doe* not include a counterclaim.

2. PLEADING (| III A—500)—STATEMENT OF DEFENCE -I.F.AVF. TO SFRVK—
Notice—Ex parte.

An application for an order to serve a statement of defence under 
Rule 50 I Ont. ) should he made oil notice and pot e.r parte.

[dona v. Fairpriet'e (1014), .12 O.L.K. 117. followed.!
3. Covrtn (8 III)—100)—CorxTY Covrt—Senior and .iixior jvooeh—

Division" of dcties—Oiiiikhs am» opinions.
The powers and duties of the junior and senior judges of the County 

Court, although divided for the convenience of the public, are in re
spect of orders therein made identical, and neither can abdicate his 
power* or divide hi* duties in interference with the right* of litigant*.
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4. AI'I'KAI. (fill! II) — Fl.XAI.ITY OF UKVHtlON—ObUKHH OF ( OIMY t'OUBT— 
STHIKI.no OUT 1*1.KADI X(iS.

An order of a senior judge of the County Court setting aside an 
order of the junior judge which granted leave to file a statement of 
defence under Rule ô(l(5) (Out.), and striking out a ciuntcrolaim 
filed thereunder is linal in its nature from which an appeal will lie.

|fount\ ( ourt Act. U.S.O. 11)14, eh. ô'.l. see. 40(2) ; Smith v. Ti n th ru 
Ihnil, t 11105). II 0.1..15. 24; Hn unt il *1- Stum v. VViom/moi, 22 D.L.R. 
375, followed.]

Ai’I’EAI. from un order of the Senior Judge of the County 
Court setting aside a statement of defence and counterclaim.

/>. Inylis (Irani, for appellant.
F eu I In ml on Aylesworth, for plaintiffs, respondents.
Riddell, J. On the 10th March, 19If), the plaintiffs issued 

a specially endorsed writ from the County Court of the County 
of Lambton; on the 22nd March, the defendant entered an 
appearance with a suflicient affidavit of merits under Rule 50. 
The rule is as follows :—

I I l Where the writ is specially endorsed the defendant shall with 
his appearance tile an allidavit that he has a good defence upon the 
merits and shewing the nature of his defence, with the facts ami circum 
stances which he deems entitle him to defend the action and shall forth
with sei vc a copy of such allidavit upon the plaintiff. The affidavit may 
lie made by the defendant or by any one having knowledge of the facts.

(2) If the plaint ill’ so elects la* may then treat the claim endorsed 
upon the writ, and the affidavit, as constituting the record, and may within 
live days serve notice of trial, in such case the defendant shall be entitled 
to 21 days’ notice of trial.

(8) Either party may then have discovery and shall make production 
as in ordinary cases.

(4) If the defendant fails to file an allidavit the appearance shall not 
lie received and the plaintiff shall lie entitled to sign judgment for default 
of appearance.

(5) -A defendant may obtain leave to deliver a statement of defence 
setting up any further or other answer to the plaintiff's claim.

The plaintiffs elected, under Rule 50(2). to treat the en
dorsed claim and the affidavit as the record, applied on the 27th 
March to the Senior Judge for a day for trial, and obtained 
the 21st April for that purpose—they then served notice of trial 
under Rule 56(2).

The defendant, on the 30th March, applied ex parte to the 
Junior Judge, and obtained an order allowing him to file a 
statement of defence: Rule 56(5); he filed a statement of de
fence and counterclaim, which the Senior Judge set aside on the 
12th May. The defendant now appeals.
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The reasons given by the learned County Court Judge are as ONT. 
follows :—

“Prior to the 21st April, on account of the illness of the de- |~|| 
fendant, it was necessary to postpone the trial, as he was unable Acktyi.kxk 

to attend; and, on this application coining before me, it was <,A*(" 
mentioned that Ilis Honour Judge Taylor had granted an order, Mobhikox. 

dated the 30th March, under the Pule, allowing the defendant to Ri"dll,.n, j. 
file a statement of defence. On interviewing Judge Taylor, 1 
found out that, although 1 attend to all County Court matters, 
unless out of town or ill. an application had been made to him, 
although I was in town and in my Chambers on that day, with
out informing him that on the 27th March I had given an ap
pointment to try the ease on the 21st April, and that notice of 
trial had been filed and served for that day; he was neither in
formed of my presence in town, nor that the record had been 
closed under the Hide.

“Further, on a perusal of the affidavit filed with the appear
ance, I was of opinion that the affidavit would permit tin* defend
ant to bring up at the trial all that the statement of defence 
contained.

“For these reasons Î set aside the order made by Ilis Honour 
Judge Taylor, and refused leave to file a statement of defence.
The Junior Judge should have been informed that 1 was in 
town, ami also that, under clause 2 of Rule 50, the record was 
closed five days after the appearance and affidavit were filed, 
which took place on the 27th March, and that on the latter day 
I had set a date for the trial.”

I do not think that the learned Judge intended to make it a 
ground for his order that application was made to the Junior 
Judge rather than to himself—the powers and duties of the two 
Judges are, in all matters material here, identical, and neither 
can abdicate his powers or abrogate his duties. It is, no doubt, 
sometimes very convenient that their duties should be divided: 
but that convenience should be the convenience of the public, not 
of the Judges—and no such division of duties can interfere with 
the rights of litigants. Judges are the servants not the masters of 
the people. Neither is it any ground that the Senior Judge was 
seized of the case and had made an order for its trial—no doubt.



874 Dominion Law Ri torts. 123 D.L.R.

ONT.

s. c.
Davis

Acktyi.enr

Mokkison.

the Junior Judge, had he been made aware of that fact (as he 
should have been), would have referred the matter to the Senior 
Judge; the omission to do so. however, does not render the order 
irregular or improper.

The application for the order to serve a statement of de
fence was ex parte, and not, as it should have been, on notice; 
but I do not proceed on the ground that this may make the order 
improper.

It may be that Rule 56 contemplates that the defendant shall 
set out in his affidavit all the facts and circumstances constitut
ing his defence—I think it does—but if, by mistake, inadvert
ence, or even intention, an omission be made. 1 do not think 
that the defendant is precluded in every case from setting up 
the omitted facts as a defence. An application made under 
Rule 56(5) will be treated by the Judge who hears it in much 
the same way, as to costs and otherwise, as any other application 
to amend the record.

The real question to my mind is as to the relevance of the 
statement of defence and its effect if allowed—for, if the record as 
it stood before the statement of defence would allow all the facts 
to be proved, as the learned Judge thinks, there is no need of the 
statement of defence, and it was properly set aside. Rule 56(5) 
allows a statement of defence only which sets up a “further or 
other answer to the plaintiff’s claim.”

The claim is for the balance due upon a written order for a 
Davis generator etc.; the affidavit of the defendant sets out: 
(1) “a good defence on the merits;” (2) the goods were defec
tive and not as represented, nor were they installed in proper 
working order as agreed by the plaintiffs; (3) if a written order 
was signed, the defendant’s signature was obtained “through 
misrepresentation as to the quality of the machinery and the re
sults to be obtained therefrom.”

This is in effect saying: (a) I do not admit signing any 
order; (b) if I did, my signature was obtained by misrepresenta
tion both as to the quality of the goods and the results to be 
obtained therefrom ; (c) the goods were not as represented, but 
were defective; (d) and were not installed in proper working 
condition.
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The statements (e) and (d) may mean that it was a condition 
precedent to liability that the goods should be as represented 
and must be installed in proper working condition—the plain
tiffs, electing, as they did, to take the affidavit as the defence, 
must be considered as electing to meet these allegations or to 
submit to their having every possible effect, whether by way of 
condition or warranty, justified by the facts as proved. Looking 
now at the statement of defence; para. (1) is general; (2) sets 
up, as a condition precedent to liability, installation in proper 
working condition and capacity to light the defendant’s residence 
—this is covered by (c) and (d) above. Para. (3) simply alleges 
failure in the condition mentioned in para. (2). Para. (4) sets 
up as a condition prccent that the plant would operate for 30 
days with one filling with carbide, whereas it would work only 
C days on one filling. This may fairly be considered as coming 
under (c). Para. 5 sets out as a condition precedent that the 
lighting by the goods supplied should be not more expensive 
than by coal oil lamps—this also comes under (c). Para. G sets 
up as a condition precedent that the plant supplied would “pro
perly, efficiently, and economically light the defendant’s resi
dence—this also comes under (c). But this paragraph adds 
“that the installation of this plant would not affect the defend
ant s insurance upon the building” as a representation—it is 
not said that this was a condition precedent to liability—but I 
presume it was intended so to be pleaded, and not by way of 
damages for breach of warranty or the like, since the “counter
claim” does not mention it. By a little stretch of the language, 
this may come under (c). In view of the intimation by the 
County Court Judge that he was of opinion that, without any 
amendment or statement of defence, the defendant might prove 
at the trial all he alleges in the statement of defence, I think the 
defendant might well have been satisfied—no appellate tribunal 
would think of reversing the trial Judge in such a matter. This 
contest is all over a petty matter of pleading, with an expression 
of opinion by the trial Judge in favour of the appellant.

There is a more important matter—the defendant sets up a 
counterclaim. Buie 56(5) does not give power in so many 
words to grant leave to file a counterclaim: and, in view of the
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Riddell, J.
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language of Rule 112, 1 do not think that “statement of de
fence” in Rule 56(5) includes a counterclaim. The case of a 
defendant to a specially endorsed writ desiring to counterclaim, 
when the plaintiff elects under Rule 56(2), seems to he a casus 
omissus: and 1 think no power is given in such a case to allow a 
counterclaim to be pleaded. All that can he set up is a “further 
or other answer to the plaintiff’s claim,” which a counterclaim is 
not. Whether a defendant can in his affidavit under Rule 56(1) 
set up a counterclaim, I do not consider. What is intended to he 
decided is that Rule 56(5) does not authorise a counterclaim. 
(1 may add that here the order of the Junior Judge does not 
speak of a counterclaim.) The difficulty, however, is only tech
nical if the defendant had a real counterclaim (speaking 
generally) the Court would not permit execution to go for the 
full amount of tin- claim until the counterclaim could he tried.

A question was raised as to the right of appeal : hut Smith v. 
Traders Haul; (1905), 11 O.L.R. 24, approved by this Court in 
.V. Hrennen <(■ Sons Manufacturing Co. Limited v. Thompson 
(1915), 22 D.L.R. 375, is conclusive that an appeal will lie.

On the merits 1 think the appeal should lie dismissed with 
costs.

Falconbridgk, C.J.K.B., and Latchford, J., concurred.

Hodciins, J.A.:—1 concur in the dismissal of the appeal, on 
the ground that the order of the Junior Judge, having been made 
rj* parte, could not he supported and therefore was properly set 
aside: Joss v. Fairgrieve ( 1914), 32 O.L.R. 117.

In view of the expressions of opinion hv the Senior Judge 
and by the majority of this Court as to the ground covered by 
the affidavit of the defendant, the leave obtained turns out to 
have been unnecessary.

If the defendant’s right to set up a counterclaim as a de
fence to the action were necessarily involved in this appeal, 1 
should doubt whether he is debarred by the language of Rule 56 
from obtaining leave to plead it. But it is not necessary to de
cide this, as he did not obtain leave to counterclaim.

Appeal dismissed with costs.
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LINDSAY v. EMPEY
1 Iberia Supreme Court, Simmonx. ./. Srptembn• S, 11115.

1. ASSOCIATIONS ( 6 I—2 I—KRATKRXAL HOCI FT IKS—PkoIMHTY KIGIITH—llK
V1KW BY COlIRTH.

Ordinarily, court* of justice will not interfere with the actions of 
fraternal societies, unless rights of property are involved.

2. Associations ($11 tt) Kratfrnai. socm:tii:s—Hk.iits of minority—
I’HOI’KRTY Klllirrs.

'I he power of asseinhly guaranteed hy I lie constitution of the supreme 
body of a fraternal society to the minority members of a subordinate 
constituency in the event of a withdrawal of the majority, and a by 
law specifically providing that the property and effects thereof are 14» 
lie held by the principals to the use and benefit of the constituency, the 
action of the seceding majority alien to such purposes is ultra rires, 
and the Courts will compel the return of the property to the remain
ing minority.

| Free Church of Scotia ml v. Orcrtoun, [ 11104 J A.C. 515; Craiijilalltc 
v. Aikman, I Dow. 1. applied.]

Action b> tin* minority of a fraternal society for return of 
property.

A. II. Clarke, K.(for plaintiff.
W. F. W. Lent, for defendant.

Simmons, ,1. : The plaintiff" sues on behalf of himself and all 
other officers and members of Alberta Chapter No. 1(1(1 of Royal 
Arch Masons of Canada, and claims the return of certain pro
perty of the plaintiff" which the defendants wrongfully refuse 
to deliver up and return to the plaintiff’s.

Alberta Chapter No. 10(1 of the Royal Arch Masons of Can
ada was established in 1893 in the then Territory of Alberta 
under a. warrant of constitution from the Grand Chapter of 
Royal Arch Masons of Canada with headquarters in the Pro
vince of Ontario, which claimed territorial jurisdiction in the 
Province of Ontario, Manitoba, Saskatchewan. Alberta and 
British Columbia and the North-West Territories of Canada. 
By art. 3 of the constitution of the Grand Chapter, in it alone is 
vested general government and control and the power of enact
ing laws and regulations for the government of all Chapters of 
Royal Arch Masons. See. 70 provides that every Chapter has 
power to make or amend such by-laws as it may seem meet for 
its own private government, provided they be not incompatible 
with the general laws of the craft or the statutes enacted by

ALTA.

S.C.

Statement

Simmons, ,1.
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ILTA. the* Grand Chapter and such by-laws before becoming operative 
8.C. must be approved by the Grand Chapter.

By sec. 79 of the constitution it is provided that
if the majority < f mem lier* withdraw from a chapter the power of assembly 
exi*t* with those remaining, provided their number lie not le** than tl. but

ainwons,j. if h-s* than 11 remain, the Chapter lieeonm* extinct, and it* warrant*, re
cord* and the property revert to Grand Chapter.

In 1914 a majority of the Chapters in Alberta, including 
Alberta Chapter No. KM», passed resolutions expressing their 
loyalty and devotion to the Grand Chapter of Canada and also 
expressing their approval of the formation of a Grand Chapter 
of the Royal Arch Masons for the Province of Alberta. A con
vention of members was held in Calgary, and by a vote of the 
majority of members the Grand Chapter of Royal Arch Masons 
was elected and established as the supreme and governing body 
of Royal Arch Masonry in Alberta.

A majority of the members of said Chapter 106 were con
stituted Chapter No. 1 of the Grand Registry of Alberta, and 
took with them the property of Alberta Chapter 106. including 
regalia, cash and mortgages.

Alberta ( 'hapter 106 had adopted a by-law No. 21. which was 
duly approved by the Grand Chapter and was as follows :—

All matter* not otherwise provided fur in the constitution or these 
shall be decided by a majority of open vote*.

And by-law No. 22, which provides that :—
The jewel*, rolie*. furniture and other appendage* belonging to this 

Chapter shall Is* and are hereby vested in these principal* for the time 
being in trust for the use ami benefit of the Chapter to lie disposed of 
only by votes of two-third* of the companion* present in open Chapter.

And by-law No. 23:—
No portion of the furniture, jewels, paraphernalia or other property of 

the Chapter shall lie sold or alienated or in any way disposed of except by 
two thirds majority of the members present to be specially notified of that 
intention on summons calling the next convocation.

The plaintiffs are a minority of the members of Chapter 106 
of Alberta exceeding nine in number.

The Grand Chapter of Canada has refused to approve of 
the action of the majority of the members of Chapter 106, in
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which they transferred their allegiance to the newly established ALTA.

Grand Chapter of Alberta. s.c.
The defendants allege the transfer of allegiance was some- ijIX„hxy

tliing the defendants had the right to do and that it was not „ 'Kmi*ky.
ultra vins of their constitution and that said transfer carried ----
with it the right to the property of < r 106.

By-law of Chapter 10G provided that the property was held 
in trust for the use of the Chapter, and by-law 23 provided for 
the manner of disposition of this property. Since the Chapter 
106 derived from the Grand Chapter its right in the fi.-st in
stance to exist and to make by-laws and acknowledged the 
supremacy of the Grand Chapter as to general control and 
government, its by-laws must be read and interpreted strictly, 
and unless the local by-laws in plain language express an inten
tion to override the provisions in the constitution of the Grand 
Chapter relative to the disposition of property, the provisions 
of the Grand Chapter will apply.

Section 79 of the Grand Chapter has specifically provided for 
the ease now the subject for this action.

The defendants admit a transfer of their allegiance from the 
Grand Chapter of Canada. That provides a withdrawal from 
the Chapter within the meaning of section 79. The plaintiffs 
are a minority larger than nine and arc recognized by the Grand 
Chapter of Canada «is having the power of assembly, and this 
must, of necessity, carry with it the rights, powers and obliga
tions of ( 'hapter 106.

The general principles on which the Court will act in regard 
to the enforcement of a trust in favour of a composite body com
prised of constituent members is enumerated by the Earl of 
lialsbury, L.C., in the Free Church of Scotland v. Ovcrtoun, 
11904] A.C. 515 ; MncAllistrr v. Yount), [1904] A.C. 013.

Lord lialsbury cites with approval the dictum of Lord Eldon 
in Craifidallie v. Aiktnan (1812). 1 Dow. 1.

WHli respect to tin- doctrine of tin* English law on this «abject, if 
property was given in trust for A. B. & etc., forming n congregation 
for religion* worship. If the instrument provided for a ease of a schism 
then the Court would net upon it. hut if there was no such provision in

5
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tin* instrument h ml tin- vungregation liii|n»viii'«l to divide, did nit ii n<| 
tliiit tin- law of Knglund would exevute tliv trust for a religious soviety at 
tl»«* ex pen m- of a forfeiture of their |iro|ieiiy l»y tin* nstuis t/ur trust for 
adhering t i tin- principles in which tin* congregation had originally united.

lu the ease of the Fret ('hurt It of Scotland v. (h'lrhnnt. 
119041 A.C. 515, no provision was made for tin* ease of sehisin 
in the e real ion of the trust.

In the present ease, however, specific provision has been made 
for this happening as seetion 70 has fully eoveml tin* ease and 
the by-laws of the local Chapter Nos. 21. 22. and 23 do not con
tain anything repugnant to the effectiveness of said 70. The 
alienation of property provided for in seetion 22 of the local by
laws must lie confined strictly to an alienation for and on behalf 
of and for the benefit of Chapter 1 (Mi.

The attempt to make said seetion 23 of the local by-laws 
effective for an alien purpose is clearly ultra vins and, there
fore, ineffective.

It is a matter of interpretation of the constitution of the 
(irand Chapter and the local by-laws in which ample provision 
was made in the constitution of the (hand Chapter and to which 
all parties had agreed mutually to lie bound. Fortunately no 
question of relative jurisdiction requires consideration, as the 
plaintiff's claim is confined to one for recovery of property.

There will Ik* judgment that the plaintiffs are entitled to the 
property in question with a reference if necessary to take an 
account of the same, and the plaintiffs to have costs of the 
action. Judt/mnit for plaintiff.



MKMOItANOl M DECISIONS.
Mviimniiida of loss important ( uses ilisposnl of in superior and appellate 

( omis without written opinions or upon short memorandum decisions 
and of selected t a ses decided l»v local or district Judges,

Masters and Referees.

MELFORT INVESTMENT CO. LTD. v. MACKENZIE, MANN A CO. SASK.
Saskalehewein Supreme Court, Etivood,,/. July 12, 11)15.

Vendor and Purchaser (§ I (' 13)- Failure to deliver good
litle—('omits Keturn of money /mill Orders of Local Master.|
Appeal from a Local Master.

P. II. (iemlon, for plaintiff.
II. I). Hogarth, for defendant.
Klwood, .1.:—On April 1), 11)15, the Local Master at Prince 

Albert ordered the defendant, within 30 days of the service of 
the order, to deliver a good and sufficient transfer and title of 
property mentioned in the agreements or contracts referred to in 
the statement of claim, clear of all encumbrances.

So far as the defendant was concerned, and in default of such 
delivery, the plaintiff had leave to apply to a Court or Judge for 
judgment in the amount of the moneys paid under the said 
agreements, with legal interest. In pursuance of this order, the 
defendant, on May 10, 1015, served upon the agent for the 
plaintiff's solicitor a transfer of the lands to the plaintiff from the 
defendant and one Adam Henry Anderson. When this transfer 
was lodged with the Registrar it was found that the land in ques
tion was registered in the name of the defendant and the said 
Anderson under a certificate of title dated May 12, 1015, and 
subject to a caveat made by one Smart, dated and registered on 
May II, 1015.

The plaintiff took out a summons for liberty to sign judgment 
against the defendant for the amount of the moneys paid by the 
plaintiff to the defendant under the agreement of sale, and, pur
suant of said order, on the ground that the defendant had failed 
to deliver a title free of encumbrances.

From the material filed it would appear that the said Smart 
claims to be entitled to a one-half interest in one of the lots 
covered by said agreement, under an agreement dated March 1.
1012, by which the said Anderson purported to sell to the said 
Smart a one-half interest in said lot, and it was under that agree
ment that the caveat was filed.
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The evidence further shews that, at the time of the delivery 

of the transfer to the agent for the plaintiff’s solicitor, the caveat 
was not filed.

It will be noticed that the order of April 0 directed delivery 
to the plaintiff of the transfer of title ; it will he also noticed that 
the delivery was made, not to the plaintiff, but to the agent of the 
plaintiff’s solicitor.

On the argument before me no objection was taken to this 
delivery, but, from the fact that the plaintiff’s solicitor’s address 
for service was at an office in Prince Albert, I assume that the 
plaintiff’s solicitor resides outside of Prince Albert, and that, 
therefore, in the usual course the transfer would be forwarded by 
the agent to the solicitor before being sent for registration, and 
that it was through no fault of the plaintiff that the transfer was 
not forwarded to the Registrar on the date that it was received; 
and that it was through no fault of the plaintiff that it was not 
forwarded to the Registrar in time to Im* registered before the 
caveat.

On the return of the motion before the Local Master, an 
affidavit of one Reid was filed on behalf of the defendant, in 
which, inter alia, the said Reid stated that he was informed by 
telegram that the defendant had made a division with the said 
Smart of their interests in respect to certain properties; that, 
pursuant to such division, Anderson, on behalf of the said Smart, 
had executed a transfer of the land in question to the plaintiff.

It will be noticed that Reid does not swear that he believes 
the above to be true, but simply that he is “informed”; nor does 
he state the date of the execution of the transfer, or that it was 
ever delivered to the plaintiff.

I am of the opinion that it was in consequence of the defend
ant’s not t>eing registered in its own names to the lots in question 
that the cloud on the title arose, and that, as it did not deliver to 
the plaintiff a transfer from itself alone, accompanied by a cer
tificate of title to the lands registered in its own name alone, it is 
responsible for the registering of the caveat against the title of 
Anderson, at any rate, as the registering of that caveat arose 
through no fault or neglect of the plaintiff.

This tieing so, then I am of the opinion that the Local Master 
erred in dismissing the application. The result will be that 
the matter will be referred back to the Local Master to direct a
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further time for the defendant to clear the title. In default the 
plaintiff will have leave to apply to the ( 'ourt or a Judge for judg
ment for the amount of the moneys paid under the said agree
ments, with legal interest, and costs, and for such further and 
other relief as the plaintiff may he advised. The plaintiff will 
have its costs of the application to the Local Master, of this appeal 
and of the further reference. Appeal allowed.

CROSSMAN v. PURVIS.
Alberta Supreme Court, Iicck, .1. August 14, 1915.

Costs (§ I—14)—Security for—Past and future costs—Plain
tiff's absence from province—Interpretation of contract—Questions 
of law.]—Motion for security for costs.

E. II. Edwards, K.C., for the motion.
A. U. G. liury, contra.
Beck, J.:—I think our rules leave* the* questions whether 

security shoulel be given or ne>t, and the* amount e>f the* security 
if ordered, anel whether it shall to past as well as future
costs, to the juelicial dise-retiem of the Juelge; that the granting 
e»f an order, in the event of the plaintiff being shewn to fall within 
any one of the eight cases me*ntione*el in rule 9 of the Rules as te» 
Costs, is not a matter of course.

The plaintiff left the province after the comme*ncement of the* 
aetiem on the advice of his meelical adviser, and is now resieling 
in his parents’ home*. Everything points to his ne>t returning. 
But he has been absent over a year to the* knowledge e>f the* ele*- 
fenelant, anel in the* meantime* costs te> a considerable amount 
have been incurred.

Though I think that under e>ur rules an application fe>r security 
for costs may be maele at any time, anel may when made cover 
past as well as future costs, I think it should not cover past costs 
unless the application has lieen made promptly after the elefendant 
has become aware of the circumstances justifying his motion. 
Such a motion sometimes has the result, eiwing to the plaintiff's 
circumstances, of his having to abanelem his aetiem. It seems to 
me that it is unreasonable that the elefenelant shoulel be in a 
position first to encourage the* plaintiff to incur large ceists anel 
then auelelenly take a step which may result in the elismissal of 
the aetiem. At the present time the action stands on the trial
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list and fixed peremptorily for the sittings eommencing on Sep- 
temlHT 20 next. It is sai<l that the trial necessitates the atten
dance here from Toronto of the defendant as a witness. Prima 
facie, however, the case is one depending wholly on the question 
of law whether certain telegrams constitute a him ling contract 
for the salt* of land. It is said that if they do then there will l>c a 
question of fact remaining to he tried, namely, that the defendant, 
having advertised his land for sale and having answered the 
plaintiff's telegram as to his price and terms, did so intending 
that he should he free to accept any one of any numln-r of pro
posals he might receive.

Assuming that as a matter of law this would constitute a 
defence, it can he proved, by taking the defendant’s evidence 
under commission, I think, with equal advantage to the defendant, 
inasmuch as his evidence, it appears, can 1h* supi>ortcd by eorres- 

nce with others than the plaintiff, and the plaintiff is not 
in a position to contradict the defendant's evidence in any respect.

I cannot on this motion force the defendant to take this 
suggestion, hut 1 am at liberty to consider it in relation to the 
amount of security.

The plaintiff is willing to have the question of law, namely, 
whether the telegrams on their face make a " te contract, 
determined as a preliminary question. I think the defendant 
should agree to this, and thus attempt to save large costs, the in
curring of which may turn out to he useless.

On the whole, I think a pro|>er order to make is this: The 
plaintiff is to give security for the plaintiff's future costs by 
paying into Court $50 or giving a bond with sureties to the satis
faction of the clerk in $100 within one month, in default the 
action to Is* dismissed. If the defendant consents, the1 question 
of law will lx* first determined. If it is determined adversely to 
the plaintiff, that will end the action,subject to an appeal, in which 
event the defendant may apply for security for costs of the appeal. 
If it is determined in favour of the plaintiff, the defendant may 
apply for further security for future costs. Motion granted.

REID v. PIPESTONE.
Manitoba King’» Hcnch, 1‘rrndvrgast, J. August 24, 1915.

Contracts (| IV D—360)—Installation of telephone system— 
Performance—Plans and specifications—Certificate of engineer— 
Extra work.]—Action on a building contract.

01

49



23 D.L.R.) MKMORANDUM I)ECISIONK. 885

II. E. Henderson, K.(\, and ,/. II. Chalmers, for plaintiff.
G. W. Bruce, K.C., for defendants. K. B.
Prendergast, J.:—The plaintiff, who is a contractor, claims 

a balance on 3 classes of extras in connection with 2 contracts for 
the erection and installing of a telephone system in the said 
municipality.

The plaintiff first entered into a written contract on Sep
tember 28, 1008, to build, erect, wire and install a telephone 
system according to plans, drawings and specifications, all work 
to be passed upon and disputes settled by the engineer appointed 
by the (iovernment, and no extras to be done or allowed unless 
on the joint order of such engineer and the secretary-treasurer 
of the municipality.

The plaintiff performed the work as called for, and now claims 
that 22 railway crossings on the course of the line are extras.
The engineer in his evidence that it was due to an over
sight that these crossings were not specially for and
considered in the specifications. In fact, on his recommendation, 
the plaintiff has already been paid an extra of $25 per crossing; 
but he now claims at $35 per crossing, a balance of $220. His 
ground for claiming this balance is wholly that he was delayed 
in his work by the fact that the poles required had not been hauled 
to the station when he came to a railway crossing, which forced 
him later to go back 4 or 5 miles with 5 or 6 men, and also that 
the holes he dug for the poles filled up during the delay and had 
to be dug out again.

The plaintiff was the only witness on his behalf. From the 
evidence of the reeve and secretary-treasurer of the municipality, 
and from that of the engineer, it appears that the reasons for 
complaint on account of delay were very much more on the side 
of the Council than on that of the plaintiff, and that every time 
that the latter laid the blame on the want of material the inspector 
satisfied the Council that the material was reasonably available 
as it was required. The fact is, that owing to causes upon which 
it is not necessary to insist, the plaintiff neglected very much his 
business, and that the Council had largely to follow it up all the 
time, and finally to virtually take it in hand and finish it. The 
lack of proper supervision was, 1 have no doubt, the cause of loss 
in the time of his men and teams, but lie was mainly responsible

0609
59
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for that. But, even then, the distances that he had to travel were 
taken into consideration in some instances. The poles at Finlay 
were apparently the only ones that were some distance away, and 
he was allowed $20 for that. He was also allowed $40 and 85 
on the same account, and also, as it seems, the further sum of 
$80.80. It would also ap|X'ur that in giving the time of his men 
and teams the plaintiff makes no allowance for the fact that they 
were also employed at the time on other work of his own, which 
he admits in evidence. I should also say that some at least of 
the crossings were apparently computed in the measurements of 
the line for which he was paid for as a whole. 1 think that the 
amount which he has already received fully compensates him 
And I would here say generally, with reference to all the items in 
issue, that in such a case as this, where the engineer appointed 
by the Government was made by the agreement the arbiter in all 
disputed matters, it surely is incumbent on the plaintiff, if his 
case is to be considered at all, that he should supjxirt it by decided 
and unmistakeable prejumderance of evidence.

The second extra claimed under the said contract is for in
stallation of ti telephones in the townsite of Sinclair, for which 
he has already received $220 on the engineer’s recommendation, 
claiming a balance of 8104.70. I find that the plaintiff in fact 
never put in with the Council or engineer an intelligible account 
of this item. The time that he claims was put in on this work 
was taken, as he says, from a liook kept by one of his men, who 
is now away. But several of those entries are disproved by time 
sheets or reports put in by the inspector. The Government 
engineer also says that it is altogether impossible that all the time 
as charged should have lieen put on this work. His claim that 
the reeve agreed in the presence of the Council that he should 
have 40 |>er cent, for use of tools is emphatically denied both by 
the reeve and by the secretary-treasurer. The plan of this work 
which the plaintiff put in (ex. 17) seems also to be indefinite, and 
shews inaccuracies both as to the number of poles and number of 
telephones. My general observations with respect to the first 
item will also apply here. In short, 1 would rather believe that 
the plaintiff has U»en even liln-rally dealt with as to this last item.

The second contract was for the installation of the system in 
the villages of Heston and Pipestone, for $1,250. Its ternis are
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set out in the plaintiff’s tender of November Iff, 1908 (ex. 5), 
which contains also the words:—

All extra work done in the villages to be settled in aevordanee with the 
terms of eontruet made for tin* rural work, 
which is the contract first hereinabove referred to.

The plaintiff claimed extras on that work amounting to 
$870.03, for which he was allowed $370 by the (iovernment 
engineer, leaving of $’>00. The plaintif! claims
for this work on a unit basis, on the ground that the rural work 
referred to in his tender was on a unit basis. Defendants, on the 
other hand, object that a unit basis for this work could not have 
Im*cii ", as there are bandy two or three items as to which
the two contracts correspond. At the same time, 1 should say 
that the engineer, whilst broadly stating in evidence that the 
$370 he allowed was valued on constants in use in his office, 
admitted that he did not work out the same himself, and could 
not give particulars as to how they were made up. 1 must then 
take, at least as a working basis, the plaintiff's statement as the 
only one which is really before me. On the engineer’s evidence, 
however, I will strike out $180 from the Heston work and $80 
from the Pi|x*stone work ($137.50 of which is deducted from wiring 
in the two villages), leaving a balance of $240.

There will be judgment for plaintiff for $240, with County 
Court costs, and without right of set-off. I would allow a counsel 
fee of $25. Judgment for plaintiff.

Re KILDONAN AND ST. ANDREWS ELECTION.
Manitoba Court of Anneal, Howell, C.J.M., Richards, Perdue, Cameron, and 

llaygart, JJ.A. A pril 12, 1915.
[Re Kildonan and St. Andrews Election, 21 D.L.R. 389, affirmed.! 

Elections (6 IN'—94)—Contest»—Procedure—Defective petition 
—Failure to publish notice.] Appeal from 21 D.L.R. 389.

F. M. Burbidge, for appellant.
./. E. Adamson, for petitions.
The appeal was dismissed.

Re A SOLICITOR.
Saskatchewan Supreme Court, Haultain, C.J., Lamont, Rrown, Elwood, and

McKay, ././. July 15, 1915.
Solicitors (§ 1 R—10) — Suspension—(irounds—Failure to 

turn over collections.]—Proceedings by the Law Socict) for pro
fessional misconduct.
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//. E. Sampson, for Law Society.
•The judgment of the Court was delivered by
Haultain, C.J.: The facts of this ease quite justify, in my 

opinion, the proceedings taken by the Law Society.
There seem to Ik* some extenuating circumstances, but the 

bald facts are that money which was collected by a solicitor in 
May, 1912, was only paid over early in 1915, under stress of an 
execution issued in an action which the client was forced to bring 
to recover the money. We have already pointed out that the 
disciplinary sections of the Legal Profession Act were not merely 
passed for the purpose» of enforcing payment over by solicitors 
of money collected by them for their clients.

In every case, the conduct of the solicitor in the premises is a 
pro|H*r subject for the consideration of the Court on an application 
of this sort. In the present ease there are some extenuating cir
cumstances, but not sufficient to justify a delay and neglect which, 
in my opinion, constitute professional misconduct.

1 think that the disapproval of the Court will Is* sufficiently 
expressed by ordering suspension until September 1 next. The 
solicitor will, of course, pay the Law Society all costs.

Judgment accordingly.

CROMWELL v. MORRIS.
Albcrla Supreme ('ourt, Uynilman, J. September 10, 1015.

Contracts (§ VC3—402)—Timber limits and licenses—Esti
mates—Misrepresentations—Rescission of agreement — Counter
claims.]—Action for rescission of agreement for sale of timber 
limits.

O. M. Biggar, K.C., for plaintiff.
C. C. Met'nul, K.C., for defendant.
Hyndman, J.î—At the conclusion of the trial 1 felt satisfied 

that some of the material representations made in the Morris 
and Hart y reports were not correct, especially the most iminirtunt 
one, viz., the statement with regard to the quantity and quality 
of the timiter and topography of the land. According to the 
estimates in exs. 1 and 2, there was supposed to be approximately 
800,000,000 feet of timiter, whereas the cruiser Henry Woods, 
estimated only about 192,000,000. In my opinion Woods was 
in a much better position to form a correct estimate on this point 
than IIarty, he having spent about three weeks going over the
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pro|H*rty carefully and systematically, whereas Hart y was there 
less than a week, and in that time, in my opinion, ' not 
possibly cruise a large area such as this thoroughly.

As to the area and number of the limits and licenses owned 
by the defendant, I must find that there was no misrepresentation, 
however valueless some of the limits covered by the licenses may 
have l>een, the defendant having produced evidence shewing that 
valid licenses covering the area claimed bv him existed.

After a very great deal of consideration, however, I am forced 
to the decision that plaintiff cannot succeed in the action. Vp to 
the time of the agreement in question Morris had never himself 
visited or seen the limits, ami was guided entirely by information 
received from others, and especially from the Hart y report. I 
am satisfied Morris believed lie had a very valuable property, and 
had faith in Harty’s report. Consequently I must find that the 
misrepresentations referred to were made innocently. The 
evidence is clear, also, to the effect that plaintiff was aware of the 
fact that defendant had never seen or been on the property, and 
was guided and relied on Harty’s report.

Mr. Biggar laid stress on the point that Morris’ report went 
farther than 11 arty’s, inasmuch as it refers to “estimates” of 
“cruisers,” the inference being that other cruises had been made. 
If the evidence established the fact that plaintiff was influenced 
by this statement and was led to believe that other cruises had 
been made, I think he would be entitled to succeed in the action. 
But, unfortunately, the plaintiff stated clearly that he knew 
Morris had never seen the limits, that he (Morris) went on Harty’s 
report, that he understood that Morris made his estimate's from 
Hart y’s report, and further, that he himself relied on Harty’s 
report through Morris. This evidence, therefore, in my opinion, 
excludes me from finding that plaintiff did any more than rely 
on ex. 1. It is not found anywhere in the evidence that Morris 
believed otherwise than that the report was reliable. It would 
appear to me, therefore, that to the knowledge of the plaintiff the 
representations complained of made by Morris were merely 
matters of opinion based on Hart y’s report, and, in the absence 
of knowledge by the defendant that same were untrue and of 
fraud, or that defendant did not believe what he represented as 
his opinion, not such as entitles plaintiff to rescission of the 
agreement. In brief, the plaintiff was made aware by the de-
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fendant that he had no personal knowledge of the facts, and that 
all his estimates and statements were based on the report of Hart y 
which plaintiff was handed, and had therefore exactly the same 
opportunity for forming an opinion as defendant had, and himself 
relied and was prepared to take chances on ex. 1. There is 
further evidence that plaintiff was aware that no proper survey 
or estimate had theretofore been made, except, of course, llarty’s 
report. In his letter to the defendant, May 8, 1914, ex. 17, he 
says in part

I hope to he in Edmonton in the fore part of June and will bring with 
me a good woodsman to look over this limit and make a report on it. . . . 
I would like very much if you could spare the time for us both to go and 
spend a few days on the limit. We will then be in a position to know ex
actly what we have and what is best to do with it. as 1 hope, if it is as you 
represent it to me, we will lx* able to dispose of it during the summer.

Again, in his letter of June 10, 1914, ex. 18, the plaintiff says 
in part :

I expect to have a good timber man with me, and we will set* what we 
have got up there.

If, then, the statements made by defendant were, as a matter 
of fact, opinions based on Harty’s report, and this was communi
cated to the plaintiff, in my view of it the action must fail.

If a man, having a genuine opinion or possessing information on any 
matter chooses nevertheless to state it as a fact, the statement is a mis
representation pure and simple and its falsity is established by mere proof 
of the incorrectness of the opinion or information so stated. But if he 
states his information or opinion merely as such, he makes no representa
tion of its correctness or of anything except the fact that he has such opinion 
or information. 20 Hals. (itw.
This appears to me to be the situation in the case at bar. The 
action will therefore be dismissed with costs. The defendant will 
be entitled to judgment on his counterclaim for $7,500, and 
interest at 5 per cent, per annum from June 30, 1914, and to one- 
half the amount necessarily paid by the defendant in connection 
with preserving title to the limits in question, the correct amount 
to Ih* settled by reference to the clerk, with lilierty to either party 
to apply for further directions. Action dismissed.

ROBERTS v. NATIONAL TRUST CO.
Manitoba Kino's Hrnrh, Prendergast, J. August 7, 1015.

Executors and Administrators ($ II A2 44a)—Conduct of 
estate—Homestead and pre-emption lands—Mortgage by executor— 
Infant devisees—Right to have trust declared.]—Action to have the 
defendant declared a trustee for the plaintiff.
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A. Howden for plaint iff.
(!. W. Bruce, for defendant.
Prendergast, .1.:—On August 18, 1884, John Kolwrts, tin* 

elder, made homestead entry for the south-east (piarter of section (> 
(hereinafter describe»! as tin- homestead), and was duly recom
mended for patent therefor on August (i, 181)0.

On April 3, 1801, the said John Roberts, tin* elder, ma<le pre
emption entry for the south-west (piarter of section 0, which is 
the quarter section in issue (hereinafter referred to as the pre
emption), and made part payment therefor to the Crown.

On June 20, 1801, the said John Itoberts, the elder, made his 
last will and testament, whereby, after directing payment of his 
just debts and funeral and testamentary expenses, lie devised the 
homestead to John Itoberts, the younger, a grandson then living 
in Ontario, as soon as lie should attain ihe full age of 21, and t lie 
pre-emption to another grandson, who is the plaintiff in this action, 
also as soon as he should attain majority, with the direction that 
whatever claim in money the (iovernment might hold against the 
said pre-emption should be paid in equal shares by the said two 
devisees. John Franklin Roberts, a son of the testator and father 
of the plaintiff, was appointed executor under the will. On 
September 4, 181)1, the said testator died, the two said devisees 
being then about nine years of age.

On or about February <», 181)2, John Franklin Roberts applied 
for probate of the said will, declaring upon oath that the real estate 
of which the said testator died possessed consisted of the south 
half of said section (i, and he was duly granted probate on the 
said date. On July If), 181)0, there being a balance of about $21)2 
still due to the Crown on the pre-emption, the entry for the same 
was declared cancelled. On August 4, 181)0, John Franklin 
Roberts made homestead entry for the said pre-emption as second 
homestead, and was granted patent therefor on April 5, 11)00. 
On August 30, 11)00, John Franklin Roberts gave to Hannah 
Sibbald Whitehead, on the said pre-emption, a mortgage for .$">00 
and interest, which was duly registered.

Some time between 181)2 and 11)02, the devisee of the homestead 
under the said will, presumably with the co-operation of the 
executor, sold the same to a third party not connected with either 
of the said estates. On May 10, 11)02, John Franklin Roberts 
died intestate, leaving a widow and eight children, of whom the
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K. B her 18, 1908, the defendants were granted administration of 

the estate, consisting of the said pre-emption and a certain half 
section, together with certain chattels. On December 22, 1908, 
the said Hannah Sibhald Whitehead, in consideration of the sum 
of $702.49, assigned her mortgage to the defendants in their own 
right.

The present value of the said pre-emption and half section, 
after deducting the amount of the mortgage due on each, is about 
$3,300 and $11,000 respectively.

Before the defendants became administrators, the chattels, 
valued at $1,500, were taken over by the plaintiff under an 
arrangement with his mother, in satisfaction of his share in his 
father's estate, then valued at about $900, and lie* giving his note 
to his mother for the difference. There have been moneys ad
vanced from time to time to the heirs by the administrators on 
the security of the said pre-emption and half section which they 
hold. The plaintiff claims that it was but a year before instituting 
this action that he was made aware by his solicitor of the devise 
of the pre-emption to him in his grandfather’s will, and asks that 
this quarter section be conveyed to him free of the mortgage 
thereon, the latter to be paid and satisfied out of his father’s estate.

The defendants, as administrators, set up that they were un
aware of the will of John Roberts, the elder, that the statement 
of claim discloses no ground of action, and that the plaintiff was 
guilty of laches. As defendants in their own right, they set up 
that the plaintiff has no cause of action under his pleadings.

I find on the evidence that, ltesides the said homestead and pre
emption, John Roberts, the elder, left nothing whatsoever at his 
death except a stove and a little furniture, which he bequeathed 
to one of his daughters. Mrs. Roberts, the plaintiff’s mother, 
testified in this respect that she paid out of her own money the 
small debts left by John Roberts, the elder, as well as his funeral 
expenses.

I also find, taking the evidence of Mrs. Roberts and her two 
daughters as being inconclusive on that point, that it was only 
a year before commencing suit, as he states, that the plaintiff was 
apprised of his grandfather’s devise in his behalf.

1 should add that the homestead and pre-emption do not 
appear to have been worth more than about $400 each at the time
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of tliv death of John Roln-rts, the elder, and with respect to the __ *
pre-emption this amount should be reduced by the sum of $292 K. Tl. 
due thereon to the Crown, for net value.

Mrs. Roberts, the plaintiff's mother, swears that she is sure 
that her husband had not $200 to spare and could not raise that 
amount at the time when the pre-emption entry was cancelled.

It then seems probable, on the evidence, that John Franklin 
Roberts, the executor, was in approximately impecunious circum
stances during the short space of time from his taking probate to 
cancellation by the Crown. Of course, he could not very well, in 
the usual course, unless by some special arrangement, borrow 
money on the security of the pre-emption More it was fully 
ii *, and he had no power under the will to pledge the home
stead for this purpose, although the testator had directed that the 
devisees (the two grandsons) should bear equally the burden of 
whatever was still due the Crown on the pre-emption. As to 
asking the direction of the Court, this also would require money, 
and he apparently did not wish to pledge his credit without a 
probability of being able to recoup himself. But, for all that, he 
took out probate, and undertook thereby to carry out the trust 
and to protect it.

The question to be considered here, however, is not so much one 
of the executor's neglect in carrying out his undertaking, as with 
respect to his peculiar position arising from the bare fact of his 
!>eing a trustee.

In Keech v. Sand ford, Select Cu. Ch. 01, a lessee of the profits 
of a market had devised the lease to a trustee for an infant, and 
the trustee applied for a renewal on behalf of the infant, which 
was refused on the ground that there could be no distress of the 
profits of a market, but the remedy must rest singly in covenant, 
of which an infant is incapable. There had been in that case no 
neglect of duty ami no unfair advantage taken by the trustee; 
he had, in fact, duly applied for a renewal on behalf of the infant.
But even then the Cou”t would not depart from that rule of policy 
which is set against a trustee profiting by his trust, and Lord 
King said :—

This may seem hard that the trustee is the only person of all mankind 
who might not have the lease, hut it is very proper that the rule should 
be strictly pursued and not in the least relaxed.
And the Court’s decree was that the lease be assigned to the 
infant.
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MAN. The defendants will thou be declared to hold tli<‘ south-west
K. R. (lunrtvr in qut-stion in trust for thv plaintiff.

At tin* same time, it is clear in the circumstances that the 
Whitehead mortgage, since taken over by tin* defendants in their 
own right, should not be discharged from this quarter section 
as prayed for, unless it In* at the same time made a charge on 
the estate of John Franklin Rols-rts. This cannot bo tlone in this 
action as it now stands, but the plaintiff should have leave to 
prosecute this issue, after making the heirs, and such others as 
he deems proper, parties thereto.

Moreover, there is the matter of the plaintiff having taken over 
the chattels as aforesaid, as well as tin- $21)2 paid by John Franklin 
Rolx-rts to the Crown, and advance payments made from time 
to time to the heirs by the defendants—all of which will now 
require to. Ik* readjusted, as the value of John Franklin Rolx-rts’ 
estate will In* lessened by the pre-emption falling out of il. It 
may then appear to the Court to In* pro|x-r that the defendants, 
although holding as trustees for the plaintiff, should continue to 
hold the land as security for advances made to him.

There will be a declaration that the defendants hold the south
west quarter in trust for the plaintiff; that accounts !>e taken in 
the premises; with leave to the plaintiff, after adding pro|>er 
parties, to pursue further in this action the issue of discharging 
the mortgage as a charge on said quarter section and having it 
declared a charge on John Franklin Rolx-rts’ (-state; and for 
further directions. Question of costs is reserved.

ALTA. Re JASPER LIQUOR CO.
Alberta Supreme Court, Heck, J. July (1, 1015.

8. C. Corporations and Companies (| V FI—238) •—Sharex— 
Agreement ax to paument— Failure to reyixter—Leave of Court to file.] 
—Application for an order for the tiling of a contract In-tween 
two shareholders and the company, providing for the payment 
of the consideration for their shares otherwise than in cash.

Houxton, for applicants.
II. It. Milner, for liquidator.
Beck, J.:—The circumstances shewn are very strong, and I 

have no doubt that 1 should make the order; the section expressly 
authorising the making of such an order, “either lx*fore or after 
an order has lx*en made or an effective resolution has Ix-en passed
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for the win<ling-up of such company, and either Indore or after 
the commencement of any proceeding for enforcing the liability 
of such slum's consequent on the omission" to file the contract.

After looking at some of tae English eases under the corres
ponding English section, 1 think the order should he 
dice to the rights of any creditors, if any such there he, who in 
the winding-up proceedings prove that they gave credit to the 
company on the faith of the shares in question having been issued 
on the footing that they should he paid for in cash. I have 
settled an order in the following terms:
In the* Supreme Court of Alberta, Edmonton Judicial District:

In the matter of The Javier Liquor Co. Ltd., in liquidation under the 
Companies Winding-Vp Ordinance 1903, ex parte

Morley I*. Paul and Elzear Hoivin.
Upon the -ation of Morley P. Paul and Elzear Hoivin and upon 

reading the affidavit of Alexander Grant McKay and tl. ‘xhibits therein 
referred to and upon hearing counsel for the applicants and for the liquidator 
of the company;

And it appearing that the 'ants and the company entered into a 
contract in writing, dated April 2, 1914, whereby, for certain considérât ions 
therein expressed moving from the applicants to the company, the company 
agreed to issue ami allot to the ants 20 shares of the c of the
company of the nominal value of 1100 each fully paid up in the proportions 
following: to the said Morley P. Paul II shares, and to the said Elzear 
Hoivin, 9 shares; und that shares accor y were issued and ullottcd to 
the applicants; but the contract was not filed with the Registrar of Joint 
Stock Companies as required by sec. 110 of the Companies Ordinance 
(eh. 20 of 1901).

And this Court being satisfied that the omission to file the said contract 
was accidental and that it is just and equitable to grant relief:

This Court doth order that the applicants be at liberty to file the said 
contract, together with a certified copy of this Order, with the Registrar 
of Joint Stock Companies on or before the 10th instant, and that thereupon 
the said contract shall operate, as if it had been duly filed with the Registrar 
within the time provided by the said sec. 110; provided that this Order shall 
not have the effect of validating the said contn. , if otherwise it be fourni 
to be invalid in whole or part, nor prejudice the rights of any creditors, if 
any such there be, who in the winding-up proceedings prove that they gave 
credit to the company on the faith of the shares in question having been 
issued on the footing that they should be paid for in cash.

All the material on which this order is made ? I be tiled 
with the Clerk of this Court. Application granted.

DOUGLAS v. BURLIE.
Saskatchewan Supreme Court, Lamont, J. June 10, 1915.

Vendor and Purchaser (§ I C—10)—Inability to furnish 
title.]—Action on an agreement for the sale of land.
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_____' T. Morton, for plaintiff.
s- C. Cowon, for defendant Rurlie.

Lam ont, —This ease* differs from the ease of Mayen \. Ferri*, 
21 D.L.R. 8(>8, decided by me, in this: that in the Moyen ease it 
was shewn at the trial that the plaintiff could not then deliver the 
title he had contracted to give, whilst in the present case I cannot 
say whether the plaintiff can or not. He has not put in evidence 
which shews conclusively that he can, although his inability to 
make title was alleged in the statement of defence. The plaintiff 
holds the land in question under an agreement or assignment 
from one Madill, who held under an agreement from Henry Rose 
ami William .1. Rose. Henry Rost is the registered owner. The 
plaintiff’s payments, under the Madill agreement, were in arrear 
some $050, and he admitted that he could not say if the agreement 
between Henry and William .1. Rose and Madill was still in force 
He had Im*ch making his payments to Henry Rose, and had re
ceived no notice of any cancellation.

In the Mayen ease I dismissed the action because it was shewn 
that plaintiff could not make title at the trial. In this ease, as 
the plaintiff may have been able to make title but simply omitted 
to have the necessary evidence at the trial, 1 will direct a reference 
to the Local Registrar as to the ability of the plaintiff to make 
title, with liberty to the parties to apply for such judgment as the 
reference may disclose they are respectively entitled to.

As the defendant set up want of title in the plaintiff, and the 
plaintiff failed to shew good title at the trial, the defendant is 
entitled to all costs up to the time the plaintiff discovers a good

Judgment accordinyly.

MAN. ARSENYCH v. WEST CANADA PUB. CO.
—— Manitoba King’* lienck. Cult. J. June 17, 101ft.

Discovery and Inspection I\ 32) Delay Miami nation 
for discovery—Refusal to a ns tier question»—Action for libel— 

Foreign newspapers.]— Application to compel the answer of 
questions on discovery.

Meap <t* Stratton, for plaintiff.
R. A. Honnar, K.( ’., and If’. //. Trueman, for defendants.
(«alt, J.: This is an at ion on behalf of the defendant 

company to compel the plaintiff to answer certain questions put 
to him on discovery, and if the motion be granted, that the trial,

4



23 D.L.R. | M KM ORA NDV M DECISIONS. 89

which is to take place to-morrow before a Judge and jury, Ik* 
postponed.

It appears from the papers before me that this is an action of 
libel commenced on January 12, 1915; the statement of defence 
was filed on January 28; notice of trial was given on May 31. 
It appears that the parties, by their counsel, agreed to each 
examine the other’s client or official on June 12. The first to be 
examined was the officer of the defendant company. When this 
was concluded the plaintiff was produced for examination, but, 
upon the advice of his counsel, Mr. Heap, he declined to answer 
a large number of questions. As I understand it, the questions 
related mainly to articles which were alleged to have appeared 
in a at ion known as the “Ukrainian Voice,” of which the
plaintiff was president. The defendants contend that the words 
used by them in the libel complained of were called forth and 
provoked by the publications of the plaintiff in the “Ukrainian 
Voice.”

It is quite impossible, on an application made a few hours 
!)efore a trial relating to a number of at ions in a foreign
language, the very translation of which is more or less in question, 
to deal satisfactorily with such a motion as the present.

It certainly appears to be unfair that when counsel have 
agreed to an examination shortly before a trial and one of them 
has succeeded in examining his opponent and then advises his 
client to decline to answer questions put by his opponent, that 
the party who has succeeded in examining the other party should 
Ik* at liberty to use depositions so obtained.

Furthermore, with regard to the questions objected to, rule 
411 pro vides

If the party or person under examination demurs or objects to any 
question or questions put to him, the question or questions so put, and the 
demurrer or objection of the witness thereto shall be taken down by the 
examiner and transmitted by him to the officer of the Court where the 
pleadings are filed, to be there filed; and the validity of such demurrer or 
objection shall he decided by the Court or a Judge; and the costs of and 
occasioned by such demurrer or objection shall be in the discretion of the 
Court or a Judge.

The plain meaning of this rule, to my mind, is that when an 
objection is raised to answering a question the reason for such 
objection must bo stated. This course was not adopted in the 
present instance, and I do not know even now the ground or

MAN. 
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grounds upon which such objections were made. It is simply a 
case of apparently relevant questions being asked and the» witness 
declining to give any answer whatever. Rule 419 provides that 
any party may, at the trial of an action or issue, use in evidence any 
part of the examination of the opposite party; provided, etc.
As at present advised, I should l>e inclined to think that if the 
trial Judge felt that in any given case it was unfair that a party 
should use th<‘ depositions obtained by him, he might well refuse 
leave to the party to use them; but I am not sufficiently satisfied 
upon this point, and there is really no time to investigate the 
matter now.

The plaintiff also objects by notice that the defendants’ officer 
refused on insufficient grounds to answer certain questions put on 
behalf of the plaintiff, and in this case also no demurrer or objec
tion was taken down which would shew upon what grounds the 
witness was advised to decline to answer.

No doubt the defendant company is placed in an awkward 
position with regard to proceeding with the trial to-morrow if 
he be really entitled to an answer to the questions which the plain
tiff refused to answer, but, considering that the defence here was 
fil(‘d on January 28 and that notice of trial was given on May 31, 
I think the defendant cannot fairly complain, at this late date, 
(hat he has not got information which he could have insisted on 
asking for several months ago.

I think the only disposition I can make of these motions is to 
refer them to the trial Judge, who will no doubt use his own dis
cretion in the matter. Order accordingly.
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