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DIARY FOR JANUARY,
Y Thwnsday L Taxes to e compnted from this d-y
4 SUNLAY | L 2l Sunday fter (hnstmas .
5. Manday County Court Term beaans. Sure Court Term poging M- ir &
6. Tuesday pplaany, [ Devisew Sttings com.  Municipal Eloctions.
To Wedneada wCtion of Sclnol Traster«
N Thurslay, York and P’¢el Winter 4 <uize commence.
30 Saturdavy ... County Court and Surrogate Court Tertn ends.
1, s 15t Sunday after Emphany.
12 . Efection of Polfce Truatees in Polico Villages. {Board of Aulit.
15. Traasurer or Chamberlain of Muoicipalities to maks returns tv
17. Articles, &¢ ., to0 bo left with Secrotary of Law Socuty.
19, Mnd Sunday afler Epyhany. [hold 18t meeting
19, Monday .. Mems of Man, Coun (oxeept Co's) and Tr of Polles Villuges to
20 Tavaday Heir and Deviwe Sittings end.  Last day for Notics Chn, Ex,

{Touronto

. SUNDAY.
. Tuesday.

 3red Sunday after Epiphany,

. Members of County Council to hold 1st meeting.
. Last day for Citfes and Counties to make return to Quvernin't,
[Granmar School Trustees to rotire,

IMPORTANT BUSINESS NOTICE.

Persons indslded tothe Proprielors of thisJournal ares requested 1o remember that
all our past due accounts have beent placed snthe hands of Messrs Pulton o Ardagh,
Attorneys, Barrie, for collextion; and that only @ protrpt remitlance (o them will
sare costs.

Itis withgreat reluctance that the Proprielors have adopted this ccurse; bul they
kave been compelled 1o dy 30 11 order to enalle them to meel therr current expenses
which are very hrary.,

Noo that the wsefulness of the Janrnal is 0 qenerally admetted it teonld notbe tn-
reasonable Lo expect that the Profrstion and Opheers of the Caurtswodid acord it q
biberal support, astead of allowing themselues to be susd for thar subscriptions.

&he Wpper Gamaa Lty é?mwmil;

JANUARY, 1863.

TO SUBSCRIBERS.

Tke attention of cack Subscriber in arrear is directed lo the
wrapper of lus copy of the Law Journal. There hie will find a
statement of the amount due ws. The transmission of that amount
will ablige us. The amount duc us in the aggregate is very large,
We must make an ¢ffort to collect it.  Subscribers therefore will
please take warning and govern themselves accordingly. Those
dong in arrear cannaot expect muck more indulgence. Those in
arrear Jor @ short time only have net much to fear. Phose not
i arrear kad beller transmit the 34 payment in advance Jor the
current rolume, and so save discount of 31 on their annual
subscription,

NOTICE.
Subscribers 1will with this number reccive the Law Journal
Calendar for 1363, Index {o Vol. 8 will be issued with our next
number.

MARRIAGE WITII SISTER

OF DECEASED WIFE.

The law of Fngland is aid to e founded on the Jaws of
God. The lw regulating marriage, which is a sacred as
well as a civil contract, should be cspecially rested on the
Divine law. The branch of it to which we are about to
refer is supposed to be so.

Strange to say, the law which prohibits the marriage of
a man with the sister of his deceased wife rests chiefly, if
not wholly, on the legislation of Ileary the Kighth, a
monarch whose power was only equailed by his lust,

On 3rd June, 1509, he married Catharine of Aragon,
the widow of his brotaer Arthur. She was his first wife.
During 1528, he desired to marry Aunnc Boleyn, and, in
order to be divoreed from Catharine, professed scruples as
to the legality of a marringe coutracted with his brother's
widow. 1le endeavored to get Catharine to consent to a
divorce. This she steadily refused. Neotwithistanding, the
king cohabited with Anne Boleyn, and, in the carly part
of the year 1533, when she was pregnant, privately married
ber. She thereupon became his second wife. On 23rd
May, 1533, a convocation of clergy declared his marriage
with Catharine to have been contrary to God’s law, and,
in the following year, in crder to confirm this declaration
of the clergy and ratify his marriage with Anne Doieyn,
the 25 Hea. 8§, c. 22, was passed : it is the first Bnglish
statute to which it i3 necessary for us to refer.

It was entitled ““An Act concerning the successors,” nad
recited that many inconveniences had fallen, as well within
the realm as in others, by reasen of marrjing within degrees
of marriage prohibited by God’s laws, that is to say, the
son to marry the mother or the stepmother, the brother the
sister, the father his son’s daughter or his daughter’s
daughter, or the son to marry the daughter of the father
procreate and born by his stepmother, or the son to marry
his aunt being his father’s cr mother’s sister, or to marry
his uncle’s wife, or the father to marry his son’s wife, or
the brother to marry his brother’s wife, or any man to marry
his wife’s daughter, or his wife’s son’s daughter, or his
wife’s daughter’s daughter, or Zis wife’s sister, which mar-
riages, albeit they be plainly prohibited and detested by the
law of God, yet nevertheless at some times they have pro.
cceded under colours of dispensations by man’s power,
which is but usurped, and of right ought not to be granted,
adwitted, nor allowed; for no man of what estate, degree,
or condition soever he be, hath power to dispense with
God’s laws, as all the clergy of the realm in the convoca-
tion, and most part of all the famous universities of chris-
teudom and parliament do affirin and think.

It therefore cnacted that no person or persons, subjeets
or residents of the realm, or in any of the king’s dominions,
of what estate, degree or dignity, soever they be, shall from
henceforth marry within the said degrees afore rehearsed,
what pretence soever shall be to the contrary thereof; and
in case any person or persons, of what ecstate, digoity,
degree or condition, soever they be, hath been herefofore
married within this realm, or in any of the king’s domi-
nions, within any of the degrees above cxpressed, and by
any the archbishops or ministers of the church of England,
be separate from the bonds of such unlawful marriage, that
theu every such separation shall be good, lawful, firm and
permanent, forever, and not by any power, authority or
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means, to be revoked or undone hereafter ; and that the!
children proceeding and procreate under such unlawful
marriage shall not be luwful or legitimate, any foreign laws,
licenses, dispensations, or other thing or things, to the
contrary thereof notwithstanding.

The effect of this expost facto statute was not only to
render void the marriage of the king with Catharine of
Aragon, but as a consequence to bastardize her child, the
Princess Mary. .

In 1536, the king, desiring to marry Jane Seymour,
affected to be jealous of Anne Boleyn, had her tried|
for high treason, condemned, and exccuted. She was
exccuted on 19th May, 1535, and on the next morn.
ing the king was married to Jane Scymour. She thus
became his third wife In order to legalize the marriage
with Jane Seymour, and bastardize the Princess Elizabeth,
the issue of his marriage with Anne Buleyn, the king, in
the year following, procured the 28 Jlen. 8, ¢. 7, to be
passed. It is entitled ¢“ An Act for the establishment of
the suceessors of the imperial erown of the realm”” It
repealed the former act 25 Hen. &, ¢. 22, So much how-
ever of that act as respected marriages within t] ¢ degrees
therein prohibited was re-enacted, with slight modifications.
It was also enaeted, that if any man carnally know any
woman, all persons in any degrec of consanguinity or
affinity of the parties so offending shall be adjudged to be
within the said prohibition, in like manner as if the per-
sons 5o carnally knowing one another had been married.
The king, though married to Anne Boleyn, had been too
intimate with her sister.  This is here made the pretence
for avoiding the marriage with that sister, and bastardizing
her child Elizabeth. The remainder of the act contained
a limitation of the crown to the issue’of the Lady Jane
Grey by the king, and in defaudt to the heirs of the body
of the king lawfully begotten, with a general power to the
king to name his suceessors, cither by letters patent or by
his last will.

The crown was aubsequently limited by the king in sue-
cession to his son Edward by Lady Jane Seymour, his
daughter Mary by Catharine of Aragon, and his daughter

Elizabeth by Annc Boleyn, and this limitation was after-
wards confirmed by act of parliament.

In the same year that the last mentioned succession act
(28 en. §, ¢. 7) was passed, the 28 Ilen. 8, ¢. 16, was
also passed. It was entitled “ An Act for dispensing with
rules and liceuses from the Pope.” Tt enacted that all
marriages had aud solemnized before 3rd November, 1535,
should be valid, whereof there was no divoree or separation
had by the ceelesiastical laws of the realm, and which
marriages were not prohibited by God’s law, limited and
deelared in the act made in thut present parliament for

the establishment of the king's succession, shonld be good,
and they were thereby confirmed. The previons aet there-
fore as to the marriages prohibited “by God’s Jaw” was
thereby confirmed.

Lady Jane Seymour, on 12th October, 1537, was brought
to bed of Prince Edward. She dwed two deys after her
delivery, and was buried on the 15th day of October,
1537.

On Gth January, 1540, the king, by proxy, married
Anne, sister of the Duke of Cleves, but, not liking her
when she came to live with him, refused to have her ashis
wife. She, however, was in law his fourth wife. Shertly
afterwards he fell in love with Catharine Iloward, cousin
germain of Avne Boleyn, and, iu 1540, in order to destroy
the effect of his pre-contract with Anne, sister of the Duke
of Cleves, 50 as to cnable him to marry Catharine Howard,
caused the 32 Hen. §, ¢. 38, to be passed. It enacted, in
substanee, that from 1st July then next (1540), all mar-
riages solemnized in the face of the Church, consummate
with bodily knowledge, between persons not prohibited by
God’s law to marry, should be valid, notwithstanding pre-
contract; and that no reservation or prohibiticn, God’s
law escept, should trouble or impeach any warnage with-
out the Levitical degrees. This was the first act that
recognized the Levitical degrees as being in any manper a
part of the law of Bngland.

On 8th August, 1510, the king, having removed the
obstacles in the way of his marriage to Catharine Uoward-
married her, and she thus became his fifth wife.

In 1542, Catharine 1Toward wage accused of incontinence,
and exccuted. The king in the year following married
Catharine Parr, widow of Lord Latimer. She was his sixth
wife, and continued his wife till the time of his death, on
28th January, 1547, in the 56th year of his age, ond 38th
year of his reign.

His son, Edward 5, succeeded, reigned seven yeors,
and was succeeded by Mary. Ifer first act was to
have a statute passed declaring the legality of her birth.
Tt was entitled, ¢ An Act declaring the queen’s highness
to have been born in a most just and Jawful matrimony.’
It for the sccond time repealed the whole of 25 Hen. §,
cap. 22, and so much of 28 Ilen. §, c. 7, as had a tendency
to bastardize her or to pronounce the marriage between
her father and Catharine illegal, which martiage was de-
clared “to stand with C.uu’s law” and to be valid to all
intents and purposes. So much of the act 25 Hen. 3, ¢.
7, as contained the prohibited degrees, was left untouched
until the ensuing session, when, by 1 & 2 Phi & Mary, ¢.
18, 5. 17, s0 much of the 28 Ien. ], ¢. 7, as concerned the
prohibition to marry within the degrees specified, together
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with the whale of the 28 Hen. 8, ¢. 16, and
c. 28, were repealed.

Elizabezh succceded Mary. Ier purpose was to undo
what Lad been done by her sister, and in carrying her
purpose into effect she in great part revived the marriage
acts of her father. It was enacted by 1 Eliz. ¢. 1, 8. 2,
that the 1 & 2 Phil. & Mary, and all and every the
braoches, clauses and articles, therein contained (with a
few exceptions) should be repealed and thenceforth utterly
void and of no effect. The act then expressly revived
most of the statutes repealed by 1 & 2 Phil. & Mary, omit_
ting 28 Ilen. 8, ¢. 7, but terwinating with 28 Ilen. 8, c,
16, which was expressly included. The section (10) reviv-
ing it concluded as fullows : “and all and every branches,
words aud sentences, in the said several acts and statutes
contained, are revived and shall stand and be in full force
and strength to all inteats, constructions and purposes.”’

The 28 Hen. 8, c. 7, which contained ¢ the prohibited
degreces,” was omitted because its effect was to bastardize
Elizabeth ; but the prohibited degrees were referred to in
and confirmed by 28 Hen. 8, ¢.16. It has therefore been
held that ¢ the prohibited degrees,” though mentioned in
the repealed act, are still within the intent, construction
and purpose, of 28 Ien. 8, c. 1G, and so revived, or rather
that the 28 Hen. §, c. 7, to the extent of the prohibited
degrees, is revived. (Harrison v. Burwcll, Vaughan, 3255
INill v. Good, Vaughan, 302.)

In 1563, “ A Table of Kindred and Affiaity, whercin
whosoever are related are forbidden in Scripture and our
laws to marry together,” was published by the autherity
of the queen. It contained the prohibitions, preseribed
by the statutes of Henry the Kighth.

In 1603, it was provided by the 99th Canon of the
Church, that “no persons shall marry within the degrees
prohibited by the laws of God and expressed ir a table se
forth by authority, A.D. 1563, and all marriages s¢ made
and contracted shall be adjudged incestuous and unlawful
and consequently shall be dissolved asvoid from the begin,
ning, and the parties so married shall be by course of law
separated, &e.”

In 1835, the 5 & 6 Wm. 4, cap. 54, was passed. It
recites, that marriages between persons within ¢ the prohi-
bited degrees” were voidable only by sentence of the Eccle-
siastical Court, pronouuced during the life time of both
the parties thereto, and it was unreasonable that the state
and coadition of the children of marriages between persons
within the prohibited degrees of affinity should remain
unsettled for so long a period, and it was fitting that all
marriages which might thereafter be celebrated by persons
within the prohibited degrees of consanguinity or affinity
should be ipso facto void and not erely voidable. It

32 Uen. &, :

therefore enacts, that all marriages before the passing of
the act between persons within the prohibited degrees of
affinity should not thereafter be annulled for that cause by
any sentence of the Ecclesiastical Court, unless pronounced
in & suit depending at the time of the passing of the act.
It also enacts, that all marriages after the passing of the
act celebrated between persons wi'nin the prohibited de-
grees of consanguinity or affinity shall be absolutely null
and void to all intents and purposes whatsocver. It is
expressly declared that the act shall not be construed to
extend to Scotland. It is not declared on the face of the act
whether or not it shall be taken to extend to the Colonies.
It certainly dues not bind all British subjects in all parts
of he world. It does not, for cxample, affect the law of
marriage in any conquered colony in which a different
law at the time of its passing prevailed.  Whatever effect
it may have in any other coluny remains tu be decided
(per Lords Campbell, Cranworth and Wensleydale, in
DBrook v. Brook, 4 L. T. N.S. 93).

The Jawlof England therefore, be it right or wrong, now
makes void the marriage of a man ~ith the sister of his
deceased wife (Heging v. Chadwick, 1L Q. B. 205; Cowl-
son v. Allison, 3 L. T. N.8. 763). T at law of course
extends only to subjects of her Majesty, whose domicile at
the time of the marriage is within the portion of the domi-
nions affected by theact to which we bave referred (Fenton
v. Livingstone, 5 Jur. N.S. 1183 ; Brooke v. Brooke, 30
L. T. Rep. 184; 81 L. T. Rep. 91; 4 L. T. N.8. 93). It
applies as much to a naturalized as to a British born sub-
ject (Vette v. Mette, 28 L. J. Prob. 117.) The disability
of either party to the marrisge invalidates the marriage in
toto'(1b.)

We do not at present proposc to discuss the question
whether or not the marriage of a man to the sister of his
deccased wife is in truth opposed to divine law, or whether
the law which prohibits such a marriage is in fact a reason-
able or proper law. On a future occasion perhaps we shall
do so. So long, however, as the law remains unaltered,
it ought, like other laws, te be observed. 1Its history is
certainly not much in its favor, but the fact that it is un-
repealed, and, if any thing, strengthened by modern legis-
lation, i3 sufficient to require obedience on the paré of all
concerned.

There have been many eulogies on trial by jury; but this
spoken of by Sir James Mackintosh in his defenco of Jean
Poltier, charged wiih a libel on Buonaparte, First Consul, is
probably unsurpassed ‘n beauty :—* o now comes before
you, perfectly satisfied that an English jury is the most

refreshing prospect that the ey of accused innocence over
met in & human tribunal.”—ZLegal Noles and dncedotes.
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JUDGMENTS. |
QUEEN'S BENCIL.

Present: McLran, C. J.; Hacarty, J.
Tleceraber 15, 1882,
Ask v. Somers. ~ Trespase.  Judgment for plaintiff on special
cass.

In re Clerk of Peace of York and Peel and Clerk of the Recorder’s
Court in and for the City of Toronto.—~Rule musi for mandamus
discharged. Clerk of the City Council held to he Clerk of the
Peace in and for the City of Torento for jury purposes.

Lynck v. Wilson et al.—No judgnient on sccond plea. Court
divided in opinion. Judgment for defendaunts on third plea.

Corporation of Lendon and Corporation of Middlesec.~—Yostea to
plaintds,

Reid v. Trayner.~Judgment for plaintiff on detaurrer.

Bz parte Roblin and United Counties of Frontenac, Lennox and
Addington.—-Rnle discharged.

VanBrocklin v. Town of Brantford.—Rule discharged without
costs.

Adams v. Nelson.—Nonsuit to be cntered.

Sexton and Port Whithy Road Co.—Rule discharged.

Strange v, Dillon.— Appeal dismissed.

Bell . Oliver.—Appeal dismissed.

e Collum v. MeRinnon.—Rule nbsoiute.

Crooks v. Bowes.—Judgment for plaintiff cn demarrer.

Lz parte School Trustees of Escott.—Rule absolute for'mandamus-

Moore v. Gurney.—Rule discharged.

Mills v. Wigle.— Rule absoluto for new trisl on payment of
costs.

In re Knowles.—Order for sale. Proceeds to oe paid into court.

Ward v. Fenton.—Rulo absolute for new trial upon payment of
costs, unless plaintiff clect to reduce verdict.

1:earm(,n v. Ilyland.—~Rule absolute for new trial on payment of
costs.

Present: McLeaw, C. J.; Hasarry, J.
Duecember 20, 1882,

Woodruff v. Corporation of Peterborough.—Judgment for defen-
dants. Dostea to them, Leave to appeal.

Commercial Bank w. G. W. R. Co.—Actionto recover $1,500,000
Tlea, ncver indebted.  Rule musi discharged.

Muma v. Niagara District Mutual Fire Insurance Company.—
Rule sun to set aside nonsuit discharged.

Goodiein v. Ottawa and Prescott Railway Co.—Rulo absolute to
enter nopsuit.

DBergin v. O’ Neill. —Posten to defendant.

Shaver v, Linton.—Rulo absolate for new trial without costs.

Regina v, Jerrett.—Rule ma: gravted.

Mann v. Chamberlain.—Rale nisi refused.

Colgan v. Meyden.—Rule nisi gravted.

COMMON PLEAS.

Present: Drarrg, C. J.; Ricuarps, J.; Mornisox, J.
Decorober 15, 1862,
Ilooker v. Gamble et al.—TRulo absolete without costs.
Cameron v. Bowlton.—Rule discharged,

Carruthers v, Reynolds.—Rule absolnte to enter nonsuit.  (Leave
was reserved to move to enter a verdict for defendant in this
cause, but upon the suggestion of counsel for plaintiff, the court,
considering it had power to award thoe rule, ordered a nopsuit to

bo entered.)

Fisher v, Janteson —Tostea to demandant. . S, Paterson
applies for leave to appeal. Granted.

Hodpins v. HNodyins.—~-Tho court desire to have the case ro-
argued,

Wright v. Askton.—Appeal allowed.
to enter nonsaoit,

Cock v. Christie et al.—Rule discharged.

Roberts v. King —Appeal dismissed with costs.

Niblock v. Mc@reyor.—TPlea held bad, and rulo nisi for now trial
refased.

Lynes v. Sifton.—Appeal dismissed with costs.

Fdwards v. Kerr.—Appeal dismissed with costs.

Macaulay v. Ashton.—~Appeal allowed. Rule absolute for nev
trial. Costs to abide the event.

Hamdton et al v, Iolcomh —Rulo absolute to enter verdict for
plaintiffs.

Youny v. Laidlaw.—Rule discharged.

Armstrong v. Bowes.—Notice of action not sufficient.
recommended to enter el processus, clse new trial.

Merrill v. Ellis.—Rule absolute. Verdict entered for defendant
or 2nd and Zrd issaes set aside on payment of costs by plaintiff,
and repleader granted.

Smart v. MeBeth.—Judgrent for plaintiff on demurrer.
trial not necessary.

Westdrooke v. Callaghan.—Jadgment for plaintiff on demaurrer.

Clark v. McKellar.—Rule discharged.

MeLellan q. t. v. Brown. —Rulo discharged.

McLellan q. t. v. McIntyre.—Rule disharged.

Anderson v. Romney.—Rule absolute for new trial, unless plain-
tiff consent to the entry of et processus.

Titus v. Durkee.—Rule misi granted.

Building Sociely v. McCurrey —Rule nbsolute to enter verdict
for plaintiffs.

Town of Clifton v. Hubbard.—Rule disharged.

Gaviller v. Beaton.—Rule nbsolute to set aside verdict for plain.
tiff and to enter verdict for defendant.

Smart v. Henry.—Rule absolute to enter a nonsuit.

Grunshaw v. White—Plaintif’s procceding irregular.
absolute.

Garishore v. Williams.—Ruale refused.

Rule to be made absolute

Plaintiff

New

Rule

Present: Drapsr, C. J.; Ricuanps, J.; dMoRrrisox, J.
Decsmber 20, 1862,

School Trustees of Elpn v. Townskip of Elgin. — Rule dis-
charged with costs.

Moodie v. Dougall.—Action against defendant for damage sus-
tained by sheriff, by defendant directing sheriff to seizo goods.

Declaration held good. 2nd plea held bad.

Replication to 4th plea held bad, No conncction shewn between
the wrong doer and plaiotiff, and plaintiff not shewn to be damni-
fied. Judgment on the whole record for defendant,

Carveth v. Fortune.~Rule discharged. This was a rule nisi for
nonsuit. The rule was discharged and award to stand.

G v. Davidson.—Appeal allowed setting aside nonsuit, and
new trial ordercd. Costs to abide tho event.

McFarlane ¥. Buckannan.~—Action for use and occupation. Rule
absolute to reduce verdict to seven pounds and four shillings.

Haldan v. Kerr.—JInterpleader issue. Defendants, cxccation
creditors of three persons, who, as cxecutors carried on busi-
ness together vader power in will.  The judgment was obtained
against them in thesr wdnvidual capacity  They thea mado an
assignment tor bencfit of creditors of estate of testator, and also
individual gssignuients to plamnufls, for benefit of their individual
creditors,  Jleld, that goods passed to plaintiffs. PYostea to
plaintiff.
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b’x-s'hnp of Toront 3. Cantwell.—\ction of cjectment. Verdict
for defendant. Bule nist for a new trial discbarged.

Fraser v. eziman.—Rulo disharged.

PRACTICE COURT.

Present : Morrisoy, J.
December 15, 1862
Iyall v. Forgie.—Rulo nisi discharged.

Swynne v. . T. R, Co.—Reference to master.

Charleswcorth v. Cruvks.—Rulo discharged with costs.

In re VanNorman.—Rulo absolute, with costs to bo paid in ten
days.

Tutus v. Cardie.—Rule absolute.

Mller v. Norman.—Rule absoluto to refer back award, upon
payment of costs of this application. Costs of award to abide the
ovent.

Forsyth v. Greenwood.—Rule nbsolute without costs,

Moffatt v. White.—Rule discharged upon payment of certain
costs specified.

Willtam v. Belyea. Rulo absolute upon payment of nisi prius
costs, but not costs of application.

Smart v. Colfige.—Rulo absolute with costs—S$14 witness fees
to be deducted.

Coombs v. Cuddey.—Rulo absolute without costs.

Bartlett v, Benson.—Rule absolute if costs not paid on or before
first dsy of next term.

Macaulay v. Ewing.—Rule absclute without costs.

MeKellar v. Douglass.—Rule absolute for procedendo, but with-
out costs.

SELECTIONS.

LEGAL LONDON.

There is a legal district of London as unwmistakably ag there
i8 a Jew’s quarter in Frankfort; for the Juden-gasse of the
German free town is bardly more distinet from the Zeil, than
Chapcery Lane and its environs from the City or West End
of our metropolis,

And as thare are several foreign colonies scattered through-
out the British capitol—as Hatton Garden and its purlieus,
gwarming with glass-blowers and organ-grinders, is the metro-
politan Italia; tho neighbourhood of Leicester Square, with
its congrogation of heards and soft hats, the cockney Gallia
Ulterior; and tho parish of St. Giles, whero the courts and
cellars teem with hod-men and market-women, the London
Hibernia; so there is a peculiar raco of people gro ed
around the courts of law and ionns of court—Westminster and
Lincoln’s Inn being the two great legal provinces of London
even as York and ganterbury aro the two great ecclesiastical
provinces of England.

A reference to the map will show that legal London is com-
posed not only of lawyers’ residences and chambers, but of
1nns oi: court and law courts —civil as well as criminal,
““superior” as well as petty--and county courts, and police
courts, and prisons; and that whilst the criminal, the county,
and police courts, as well as the prisons, ure dotted, at inter-
vals, all over the metropolis, tbo superior law courts aro
focussed at Westminster and Guildhall; the inns of court
being grouped round Chancery Lane, and the legal residences,
or rather *‘ chambers” }for lawyers, liko merchants, now-a-
days, live mostly away from their place of Lusiness) concen-
trated into a dense mass about the same classic spot, but
thinning gradually off tuwards Guildhall and Westminster, as
if they were the connecting links between the legal courts and
the legal inns.

Tho inns of court are themselves sufficiently peculiar to give

a strong distinctivo mark to tho locality in which they exist;
for hoere are scen broad open squares like huge court-yarda,
paved and treeless, and flanked with grubby mansions—as
big and checrless—looking as barracks—every one of them
being destitute of doors, and having a string of names painted
in stripes upon the door-posts, that reminds one of the lists
displayed at an estate-agent’s offico, and there is generally a
chapel-like edifice called the *“ hall,” that is devoted to feeding
rather than praying, and where tho lawyerlings * qualify”
for the bar by eating so many dinners, and become at length
—gastronomically—* learned in tholaw.” Then how peculiar
aro tho tidy legal gardens attached to the principal inns, with
their close-shaven grass-plots looking as sleck and bright as
so much green plush, and the clean-swept gravel walks
thronged with children, and nurse-maids, and law-students.
Iow odd, too, are the desolate-looking legal alleys or courts
adjoining theso inns, with nothing but a pump or a cane-
bearing streot-keeper to be seen in tho midst of them, and
occasionally at one corner, besido a crypt-liko passage, a stray
dark and dingy barber’s shop, with its seedy display of
powdered horsehair wigs of the same dirty-white hue as Lon-
don snow. Who, moreover, has not noted the windowsof the
legal fruiterers and law stationers hereabouts, stuck over with
small announcements of clerkships wanted, each penned in
the well known formidable straight-up-and-down threo-and-
fourpenny hand, and beginning with a *THIS-INDEN-
TURE ”-like flourish of German Text, * THI: WRITER
HEREOL,” &e.  Who, too, while threading his way through
the monastic-like byways of such places, has not been startled
to find himself suddenly light upon a small enclosure, com-
prising a treo or two, and a little circular pool, hardly bigger
than a lawyer’s inkstand, with a so-called fountain in the
centre, squirting up the water in ono long, thick thread, as if
it were the nozzle of a fire-engine.

But such are the features only of the more important inns
of cuurt, as Lincoln’s, and Gray’s, and the Temple; but, in
addition to these, thero exists a largo series of legal blind
alleys, or yards, which are entitled “l}nns of Chancery,” and
among which may bo classed the Ingubrivus localities of Lyon’s
Inn and Barpard’s ditto, and Clement’s and Clifford’s, and
Sergeant’s, and Staple, and the like. In some of these, one
solitary, lanky-looking lamp-post is the only ornament in the
centre of the back-yard like square, and the grass is seen
struggling up between the interstices of the pavement, as if
cach paving-stono were trimmed with green chenille. In
another you find the statue of a kneeling negro, holding a
platter-liko sun-dial over his head, and seeming, while doomed
to tell the time, to be continually inquiring of the surrounding
gentlemen in black, whether he is not ¢ aman and abrother 2”7
In another you observe crowds of lawyers’ clerks, with their
hands full of red-tape-tied papers, assembled outside the doors
of new club-house-like buildings. Moreover, to nearly every
one of these legal nooks and corners the entrance is through
gome archway or iron gate that has a high bar left standing
in the middle, so as to obstruct the passago of any porter’s
load into tho chancery sanctuary; and thero is generally a
little porter’s lodge, not unlike o French conciergerie, adjoin-
ing the gate, about which loiter liveried street-keepers to tho
awe of little hoys, who would otherwise be sure to dedicate
the tranquil spots to the more innocent persuit of marbles or
leap-frog.

The various classes of law courts too have, ono and all, some
picturesyue characteristics abvat them. For example, is not
the atmosphere of Westminster Hall essentially distinet from
that of the Old Bailey? During term time the Iall at West-
minster (which is nut unlike an empty railway .erminus, with
the exception that the rib-like rafters aro of carved vak rather
than irun,) is thrunged with suitors and witnesses waiting for
their cases to ho heard, and pacing tho Iail pavement the
while, in rows of threo or four, and with barristers here and
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there walking up and down in close communion with nttomneys;

and there are aprucely-dressed strangers from the country,| cross Street, and tha Queen’s Denllienot lorgetung the

either hobbing in and out of the variona conrts, L1 else stand-
ing otill, with their necks bent back, and their mouths epen
ns they atare at the wooden angels at the corners of the onken
timbers overhead.

The courts here are, ns it were, & series of ante-chambers
ranged along vne side of the apacious Hall; and as you enter
somo of thein, you have to bob your head beaeath n heavy rod
cloth curtain.  The judge, or judges, are seated on a long,
soft-looking, crimson-covered bench, and costumed in wigs
that fall on either side their face, like enormous spanicl's enrs
and with periwigged barristers piled up in rows before them,
a8 if they wero sv many mediceval medieal students attending
the lectures at sume antiqueted hospital. Then thero is the
legal fruit-stall, in one of the neighboring passages, for the
distribution of ** apples, oranges, iscuits, ginger-heer ”’ —and
sandwiches—to the famished attendants at eourt; and the
quiot old-fushivned hotels, fur the accommodation of witnesses
gon:l the country, ranged along the oppesite side of Palace

ard.

Hfow different is oll this from the central ~riminal court at
.0 Old Bailey! ‘There we find a large boiled-beef establish-
ment, with red steaming rounds in the window, side by siue
with the temple of justice, and a mob of greasy, petty lar-
ceny-like friends of the ** prisoner at the bar, 7 ard prim-look-
ing policemen, gatherad round the court doors and beside the
gateway leading to the sheriff’s entrance at the back, waiting
the igsue of that duy’s trials. Then within the court, upon the
bench thero are tho aldermen, reading the daily papers, or
writing lotters, attired in their purple silk gowns trimmed
with fur, and with heavy gold S collars about their neck ; and
the under-sheriffs in their court-suits, with their lace frills and
rufles—the Intter encirching the hand like the cuv paper round
bouquets—swith their black rapiera at their side, and all on
the same seat with the full-wigged judges : and the barristers
below crowded round a huge ;Ioo-table, that is littered with
bags and briefs; aad the jury packed in their box at one side
of the little court—vhich, by the by, seems hardly bigger than
8 back parlur—with a long *“ day-reflector” suspeuded over
their heads, and throwing an unnataral light vpoo their faces ,
whilst in the capacivous square dock, facing the bench, stands
the prisoncr at the bar awaiting bis doom, with the Governor
of Newgate seated at one corner of the compartment, and a
turnk~y at the other.

‘This again is all'verw different from the shabby-genteel
crowd, with its melange v. ““tip-staffs”” aod sham attornies,
gatherod about the insolvent eourt, and the neighboring public
houses, in Portugal Street ; that, too, utterly unlike the quaint,
old-fashioned tribunals in Doctor’s Commons ; these, moreaver,
the very opposite to the petty county courts, that have little to
distinguish them from private houses, except the crowd of ex-
cited debtors, and creditors, and pettifoggers grouped ouside
the doors; and those on the other hand, entirely distinct from
the still more iusignificant police courts, with their groups of
policemen on the door-stop, and where, at certain hours, may
be seen the sombre-looking prison van, that is like & cross be-
tween o hearse and an omnibus, with the turnkey conductor
seated in a kind of japan-leather basket besido the door at the
ond of the vehicle.

Yarther, there are the several prisons scattered throughout
tho metropolis, and forming an essential part of the lezal
capital: the gloomy, yet handsome prison pile of Newgate,
with its bunch of fetters over each doorway—the odd pologon.
sbaped and rampart like penitentiary, perched on the river
bank by Vauxhall—the new prison at Pentonville, with its
noble, portcullis-like gatoway—the city prison at Holloway,
half castle, half madhouse, with its tall central tower, remind-
ing one of some ancient stronghold—besides the less pictur-

esque and baro walled Coldbath Fields, and Tothill Fields, sud

Horsemonger Lane, and the House of Detention, and White-

maustiess hutks, with their grim-looking barred port hijes,

"These, however, constitute rather the legal institutions of
London than the legal localities ; anid that there nre cortain
districts that aro chiefly occuriml by lawyers, and which have
a peculiarly lugubrious legal air about them, w half-houtr’s
strull alung the purheus of the inna of court s sufficient to
Cunsings us,

Of this legal London, €haneery Lane may be cunsidered
the capitvi ; and here, s we have before said, everything
smacks of the law.  The brokers deal only inlegal furniture,
the publishers only in Fearne on Remainders and Impey’s
Practice, and such hike dry legal books —and the stationers in
skins of parchment and forms of wills, and law-lists and al-
manacs, and other legal applianees.  T'hen the dining rooms
and * larders 7 so plentiful in this quarter, are adapted to tho
taste and puckeis of lawyer's clerks: and there are fruiter-
ers, and ovyster-rooms, and ** «f# resiwrants,”” bakers, and
*cocks,” and ‘ rainbows,” for barris‘ers nnd atiornegs to
lunch at; and * spunging-hnuses,” barred like small lunatic
asylums, and with an escreising yard at the back like a bird
cage, and patent offices; and public-houses, frequented by
bauifls’ folluwers and managing clerks; and quiet lovking
taverns, which serve occasionally as eourts for commissions
“de lunateco.”

Nuw, the peoplo inhabiting the legal localities of the meo-
trupolis are a dustiet tribe, impressed with views of life and
theuries of human nature widely different from The mure
simple portivn of humanity. With the legal gentry allis
Juubit and suspicion.  No man is worthy of being trusted by
word of mouth, and none fit to he believed but on his oath.
Youur true lawyer opines, with the avch-diplomatist Talleyrand,
that speech was given to man not to express, but to conceal
Lis thoughts; and we may add, it is the legal creed that the
faculty of reason was conferred on vs merely to enable human
beings to “*special plend,” a e, to split logical hairs, and
tu demunstrate tu dunderhead jurymen that black is white.

What beauty is to a Quaker, and philantrophy to a political
econumist, honor is to your gentlemen of the long robe—a
moral will-o’-the.wisp, that is almost sure to mislead those
who trust to it. The only safe social guide, cries the legal
philosopher, is to consider every one a rogue till you find him
honest, and to take the blagkest view of all men’s natures in
your dealings with your friends and associates ; believing that
there is no bright side, as has been well said, even to the ~ow
moon, until experience shows that it is not entirely dark.
In legal eyes, the idea of any one’s word being s good as his
bond isstark folly ; and though, say the lawyers, our chiefaim
in lifo should be to get others to reduce their thoughts to writing
towards us, yet we should abstain from pen, ink and paper
as long as nassible, 80 as to avoid “committing ourselves”
towards tkem. Or if, in the frank communion of friendship,
wa are ever incautious enough to be betrayed into professions
that might hereafter interfere with our pecuniary interests,
wo should never fail, before concluding our letter, to have
suficient worldly prudence to change tho subscription of
“Yours sincerely,” into ** Yours, wilhout prejudice.”’

That Jawyers sce many examples in life to afford grounds
for such social opinions, sll must admit; but as well might
surgeons believe, because geoerally dealing with sores and
ulcers, that none are healthy; and physicians advise us to
abstain from all cluse commuunion with our fellows, so as to
aeoid the chanve of contagion, because some are diseased.
Nor would it be fair to assert that every lawyer adopts so un-
christian and Hubbesian a creed. There are many gentle-
nen orf the rolls, at the bar, and on the bench, who lean
rather to the ehivalrous and trusting than the cynic and skep-
tical view of life; and many who, though naturally inclining
towards the Brutus philosophy, and preferring stoical justice
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to Christian generosity, aro still sufficiently poctic to sco a
glimpse of * good in all things.”

Murever, it is our duty and pride to add, that if among
tho Ludy « T leznl gentry there are to be found such envrmi-
tics as ¢ sharp practitivners " and ¢ pettifoggers "—scoundrels
who seck to render law a matter of injustice, nnd who use
that which was intended to prevent injury and robbory ns
the means of pluader and oppression— whu regard it as their
interest to rotard, rather than adsance justice, and who luva
¢quity and its long delays simply on account of the iniquity
of its custs—if thero Lo such miscreants as these included
among the legal profession, there are, on the other hand, the

I'vido a set-off to the Bankruptey Act, which has proved a tutal
failure. This failure is fully admitted, and by all; but
. consider the attempt to impruso vur conveyancing as conscien-
tivusly made, and heartily wish it may suceeed, though Lhave
 #tated now, as I did at the Sucial Scienvo Cungress, the objec-
tions to jts hasty enactment, and my preference for the plan
, repontedly presented in the shape of Lills, extending to estates
“of every kind tho procedure with customary property, by
“which, as Mr. Faweett hus explained from his large experience
. in customary courts, the cust uf conveyanco of the largest
estate dues not exceed a few slillings and the disputo of a
| titlo is almost unknown.
+ But all the defects in late measures, and the groat ocension

most iwble judges of the Jand comprised amung its members; |
and graating wo shuuld cstimato the true dignity of a suea- four legislation upun uthor matters, as well as fur arrangements
tivn by thoso who aro at onco the must honorable and hunured | in our judicial prucedure requiring no new law, though
types of it, wo must candidly admit that there is no office | imperatively required, lead to the absuluto necessity of a
that sheds so pure and brifliant & glory upon our nation, as, department for performing the duties of Minister of Justico.
that filled by the rightevus and repronchless band of English , Such a department would have prevented the omissions and
gentlemen who occupy the judgment seats uf this country.  bad provisious in the recont Acts, and would secure the pro-

Fur whilst in every other kingdom the judgn is but little posarof measures required, beside the inestimablo benefit of
Letkor than a quibbling and one sided advocate—a governmont , presiding uver the preparation of all bills, with tho consent
hireling, trying his hardest to convict the prisoncer — the Bri- | of tho Guvornment and of individual members. Wo aro
tish arbiter weighs,with an exquisitely even hand the conflict- , indebted to Mr. Napier, the ablo and excollont ex-Chancellor
ing testimony in favor of and against those who are rrraigned ; of Iroland, for his persevering cffurts on this subject in differ-
at his tribunal, and with n gracious morcy casts into the ; ont sessions as long as he continued in Parliament. In 1853
trembling senle—in cases of indecision—the lingering doubt, | nnd 1855 he met w.th little support; but in 1856 ho obtained
80 g to mako tho ovidenco on behalf of the accused outweigh | the consent of the Communs to a modified resvlution. The
that of his accusors, Nor can oven the must skeptical believe | year after his triamph was complete.  Ho carried, sll but
that it is pussible for governments or private individuals to | unanimously, an address for the establishmer of a separato
tempt our judges to swerve from the strictest justice botween , and responsible department of Public Justice, supported
man and man, by any bribe, however precious, or by any . strongly by Lord Palmerston and Lurd John Russell, who

worldly honors, however dazzling. Indeed if there bLe ono
class in whose iron integrity every Englishman has tho moust
steadfast faith—of whose Pilate-like righteyusness ho has the
profoundest respect, and in the imwmaculatencss of whose
hunor he feels a national pride—it is the class to whom the
high privilege of dispensing justice among us has been in-
trusted, and who constitute at onco tho chicfs and the orna-
ments of the profession.— Criminul Irisons of London.

EXTRACTS FROM LORD BROUGHAM'S LETTER TO THE
EARL OF RADNOR.

_““Brougham, October 15tk, 1862.

‘““But as to the last session in its legal and law-amending
aspect, it really must be allowed to havo done more than might
have been expected, considering the degree in which all wen’s
minds were absorbed by the cruel, unjust, and unnccessary
civil war of the Americans, the distressed cunditivn of Lan-
cashire, the struggles of the Italian Kingdom, not to mention
the distraction of our great international Exhibition. Some
really useful amendments of the law wero effected, of no great
pretensions ; for the less unassuming ones are far from Leing
undeniabio improvements.*’

* * * * * * *

. ““But the Act of by far the greatest pretension, for facilita”
ting tho transfer of real estate, is by many experienced per-
sons expected to prove a failure, Certainly, such a bill should
hase been subjected to tho fullest discussion, both of profes-
sional men. through whose instrumentality it 11ust bo worked,
and of fho community at large, for whose dealings it is inten-
ded. Thero could have been no harm whatever in a year’s de-
lay, for letting the plan be considered during the long vacation,
aud no use in hurrying such 2 measure through Parliament at
the end of the session. The great Incorporated Law Society
urged strong objections to it, alleging that it was permissive,
and no one with a good title would take advantage of it, and
holding that it would be inoperative except in creating offices
with large salaries. Iam very far from concurring in all the
objections made, and still less'in the sarcasm which has been
veatilated, that the bill was hurricd through in order to pro-

! recommended the Queen to return an immediate answer that
the *¢ subject should receivo that attentive cunsideration which
its imnortance demands.”’ I therefore naturally, before tho
end uf the sesswn, called for information as to what had been
dune in the five years since the * attentive consideration” had
been prumised ; and a private communicativn from a leading
member of the Government apprises me that nuthing whatever
has been concluded. It may, however, bo hoped that this
important step, so strongly recommended by the Commons and
by the two c.ief Ministers, will at Iength bo taken ; und there
is agsuredly no lack of duties for the department. Neverthe-
less, oven if tho establishment of it should be delayed, somo
of these duties are so urgent that they must be discharged
without such help.”

* x* * * * %* *

“You have lately seen 2 scandal in Scotland ; tho agitativn
over great part of tho cvuntry un the subject of a conviction
for murder. Petitions for pardon, numerously signed, are
sent up, and o meeting was held at Glasgow, attended by
thousands, to pass resolutions in favour of such an application
nominally, but really against the learned judge and respect-
able jury who tried the indictment. The Home Sceretary, in
whoee department the consideration of such a petition is,
happens to be a lawyer ; but this is a mere and a rare accident.
His two predecessors were not; and I do not recollect an
instance of a lawyer in practice holding that office. Ought
not this and all euch cases to be brought befure the Depart-
ment of Justice? But this case, and the scandal of the agi-
tation upon it, in all probability never would have arisen had
the attempt I 20 often made succeeded, to extend my Evidenco
Act to defendants in criminal cases, on their desiring to be
examined, and of course subjected to the sifting of cross-ex-
amination. It is plain that the woman convicted would have
desired to be examined, and her sifted testimony would either
have led to an acquital or confirmed the verdict; in either
casc the public mind would have been satisfied. The only
objection ever urged to this extension of the Evidence Act is,
that any party declining to take the benefit of the law woald
be supposcd to bo guilty for thatreason. DBut surely the judge
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could explain to the jury how cunsistent such @ refusal was more thin onee addressed you,  Can any one doubt the clfect
with innocence, arising, us it oftentimes would from the party’s of bath pamties going before an experienced and fmpartinl
want of confidence in his own presence of mind to <tand a person, clothed with judicial dignity, and stating their several
crogs-examination.  We must recolleet, tou, that the existing ' cases fur his advice without the interposition of professional
Inw allows the esamination of defend wits compualsovily andjmen? It must lead to the abindonment of most of the
without any option in guasi criminal cases, as actions fur as-; groundless claims and desperate defences, and the settlement
sault of tho worst character, or false imprisonment, or for of more than half the activns now brought.  And sach is the
libel,  Lord Denman and Lord Camphell were so mach strack fresalt of the plan wherever, a3 in Ieumark, it bas been fairly
with this inconvistency, that they inclived strongly to supportitried.  The whole community, but most of all the humbler
my bill, if confined to cases of misdemennour m which the classes, have an Dmmediate interest in this hmprovement,
upposite party was examined for the prosceution. swhich will save them frum being serificed to the profit, not
* The want of a Pablie Prosecutor has heen often complained Lof the mare respectable branches, but the worst of the legat
of, and in addition to all the instances of this defect given iniprofession, the harpies who deform and detile it.  As often as
wy friend dir. Phillimore’s Committee, recent cases have put’this has been propounded, it has been met by technical ohjec-
our inferiority to Scotland in this respect in a very remarkable | tions, but not ono whit more strenuously than my original
light. A swindler, for example, having, beside obtaining! propusal of Couuty Courts, or the grest Evidence Act, the
money on false pretences, committed several furseries, wasnot: judges themselves juining in the opposition ; and yet thirty
tried for the felony but only for the misdemeanour, which he;years have sufficed to refute the one set of objectors, and a
confessed. s connections were in good circumstances, and  much shorter period to convinee and convert the others ; so
it was urged for him that it was a first offence, and that he, that the learned judges have candidly confessed how great a
was only twenty-threo years of age. No Puablic Prosccutor| help is afforded to the discovery of the truth by hearing the
would have resorted to such a plea to excuse his breach of |parties themselves as well as their counsel.  Not one of the
duty. Some years ago I recollect un anchorsmith of good!ubjcctions to Reconcilement is more strongly urged, or wmore
property forgung to o large amount, and he found meaus to: plausible in jtself, than those I had to cncounter on County
pay the recognizances of the party bound over tv prosceute, ; Courts and the Bvidence of Purties.
and &0 escaped. . . . * But now, my dear friend, we are dwelling upon the im-
“There are other things which we may very wisely borrow iprovement of the law and the great benelits which the com-
from Scotch procedure. = Where the Jjurispradence of twojmunity derives from it.  We have both of us, from the very
countries differs in f“‘]d“"‘c'““l principle there can be nojLeginning of the century, anxiously devoted ourselves to pro-
mutual interchange. Thus the law regulating the title andj reet the nights of the pevple and promote their improvement,
conveyance of real estates in France, Scotland, and England, ) without the least regard to the combinativus or the move-
is 8o entirely different, that the vuo country eannot Lorrow | pents of party ; and, lieaven be praised! we have had success
from the other.  But in procedure it js quite vtherwise, and | enough to cheer us.  Even at the present hour we are com-
each might greatly profit by the imitation of the others. | fyrted by the spectacle of those who suffer the most severely,
France, for example, in much that relates to criminul proce- | conducting themselves with exemplary patience, and perfect
dure might most advantageously borrow frum us, as we might | abstinence from all outbreaks, and even all discontents; so
from their criminal anpeal system. So Scotland has berrowed i uplike the wurking classes of furty years ago under far less
our trial by jury in civil cases with great advantage ; and we | presaure.  This is manifestly the result of thei? advance in
have adopted, from the Scotch, the important principle of local | knowledge, and better comprehension of the causes of the
Jurisdiction, though as yet very inperfeetly. The allowing|distress.  But while our prospects at home are thus comfort-
trustees remaneration is another superiority of their proce-!able, abroad, in most quarters, the aspeet of affairs is truly
dure, and ought Ulcf“‘l}’ to be adopted in England in all cases painfui.  Mischief is brewing in one part of Germany thas
where the constitution of the trust dues nut expressly preclude way endanger its internal tranquility, and even shake the

it; but with the remuneration should be coupled more strin-
gent obligations, such as the requiring yearly accounts. It
ig certain that the interests of parties under trust suffer much
more constantly from the negligence and even inactivn of
trustees than from their dishonesty.

* 1 have mentioned the great subject of local judicature, and
the vast improsement of vur judicial system by the County
Courts. It i3 with the most unqualificd satisfaction that 1
observe their success.  Last year there wero nearly half a
million of causes tried by those courts and only seventeen
appeals; hut the number of actions brought was nearly
900,000, for £2,220,000, so that half of them were settled

without going to tral.
benefits of such a system to the community, and especially to
the worklng classes.
to he considerably enlarged, scems evident.

It i3 difficult to over-estimate the!

That the juricdiction of the courts ought .
: In Scutland the!
local judge has nearly unlimited jurisdiction ; and one among | mure numerous and

general peace ; while priestly intrigne in Prance may have the
same sad result, by the maltreatment of Italy. A gloom is
thus cast over the prospect of the future in Kurope; but in
America the view of the present is as distressing as possible.
Of the grievous civil war now raging for above twelve months,
with the utter disregard of human life a Y of public credit, it
is difficult to speak so as not to offend . lher, nay, perhaps
both parties, of whom one seems bent upon an impossibility.
But at least Jet us hope that the imputation i3 greundless
which would represent the Northern States as prepared to
inflict upon their adversaries, and upon humanity itself, the
only aggravation whereof the deplorable contest is capable,
by esciting an insurrection of the slases,  Such 2 calamaty is
more to be dreaded by the friends of that unhappy race than
Ly those of their masters, for the chief sufferings wounld Le
theirs ; and we might, on their behalf, have to address the
better armed body of the whites, and to

ather benefits derived from hence, is the facilities thus afforded | exclaim,

for the choice of judges in the higher tribunals. It is well
kuown how often a groat advocate proves an indifferent judge.

“ Tuquo prior, tu parce, genus qui ducls Qlympn:
Projice tela manu, sanguis mens’

But if the option were given to parties to sclect the county | Nor et it he imagined that when the war saall happily cease,
court for trying their cause, a test of judicial capacity would | **e evila will be atan end, cither for the Americats themeelses
manifestly be afforded by the comparative resort to thie murts.‘ or for others.  Armed men in hundreds and thousands will
Allmy attempts to extend the jurisdiction and to make the | remain inured to slaughter, incapable of subordination, impa-
optional clause operative, failed.  But my disappointment was ! tient of peace—their own government will be less secure than
far greater in the rejection of my proposal, often made, of | ever, and our colunies will have a bad neighbour.”— Laiw
introducing the process of Reconcilement, on which I havei Mugazine.
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THE LAW AND PRACTICE OF THE UYPER.
CANADA DIVISION COURTS.

(Comtanrzed from Vol. S, paye 264 )

The sceurity covenant and bond to the Crown being,
perfected, both instruments are 0 be deposited with the!
proper oflicers.  As to the covenant, see. 26 provides thntl

before any clerk or bailiff eaters on the dutics of his oflice, !
the covenant, with the Judge's certificate of approval,:

shall be filed with the Clerk of the Peace of the county in,

which the court is situate, who is to grant a certificate ofi
the same. I

For the filing and certificate, the Clerk of the Peace will!
be entitled to receive one dotlar from the officer.

A copy of the covenunt, certified by the Clerk of the
Peace, is to be received in all courts as sufficient evidenee:
of the due exeeution and contents thereof, without further!
proof (see. 28). :

With respect to the boud to the Crown, the practice is.
for the County Judge to send it, with his approval en-
dorsed, to the Minister of Iinance. It seems that the act
respecting the seeurity to bé given by pubiic officers (cap.
12 Con, Stat. Can ), so far as applicable to stbordinate
officers, extends to Clerks and Bailiffs in the Division
Courts, and thercfore the provision of the section is given.
1t cnacts that—

Every persoun appointed to any civil office or employment or
cotmmission in any public department . ithin the Province, or to
any such office or cmployraent of public trust under the Crown,—
or wherein he shall be concerned in the collection, receipt, dis-
bursement, or expenditure of any public money,—and who, by
reason thercof, is required to give sccurity, with surety or sure- !
tics or otherwise,—shall within one moath after rotice of such:
appointment, if he is then within the Province, or within three |
morths if hie is then absent from the Province (unless he sooncr
arri.es in the ssid Province, and then withio one month after such
arrival} give and cater into & bond or bords or other security or
securities, in such sum and with such sufficicnt surety or suretics
as may bo approved of by the Governor, or by the priacipsl officer
or person in the office or depsrtment to which ho is appeinted, for
the due perfurmauce of the trust reposed in him, and for lus duly

accounting for all public moncys cntrusted to him or placed uader
his conirol.

Every person who by reason of his nppointment to any c.vil
office or cmployment or commission, as aforesaid, or who -
reason of being concerned in the collection, receipt, disbursement
ar cxpenditure of any pablic moneys, gives or enters into any
bond or other sceurity for the duc performance of the trast re-
poceqd in him—or for the duly accounting for of public meneys
entrusted to him—<hall cause every <uch bond or sccunty to be
registered at full length in the offico of the Registrar of this Pro-

; made for new sureties as occasion requires.

vitce, in wanner hercinafter mentioney, and shall forthwith, after

such registration, deposit the original bond or security at tho
oflice of the Mimster of Finance.

And every such bond or sccurity shall be recorded and deposited
as afore<aid, within one month after being entered into or given,
if the person on whose behalr it is entered into or given resiles or
is within this Province, aud, if ho is absent theictrom, then within
three months after being entercd into or given, unless such person
arrives sooncr within the Province, and then within on¢ month
after such urrival.

And by sce. 11 of the same act, every person required
to give bond or seeurity who fails to have it registered
and deposited within the mouth, incurs a forfeiture of
office.

The objcet of both these instrumeats, covenant and bond,
is to afford adequate seeurity to the public and the Crown
for the full and faithful discharge of theoflicer’s duty, and,
that this security may be always maintained, provision is
If any surety
in a covenant dies, becomes resident out of Upper Canada,
or insolvent, the County Judge is required to notify the
officer for whom such person became security of the fact,
and he is required, within onc month after being so noti-
fied, to give new security, and failing to do so incurs
forfeiture of office (sec. 29). The insolvency of 2 surety,
it is presumed, is not to be understood in the strict sense
of being actually in the Insolvent Debtors” Court, but that
any other tangible evidence of insolvency, as an assighment
to creditors, a return of writs ¢ no property,” or the like,
would evidence insvlvency within the meaning of the
section.

Scetion 30 cnacts that the parties to a furmer covenant
are not to be exoucrated, by giving a new covenant, from
their liability on account of any matter doue or omitted
before the renewal of the covenant.

By the act already referred to (cap. 12 Con. Stat. Can.)
a myre full provision is made in sec. 12, and regarding the
purposcs of the cnactment there seems to be ground for
holding that it would extend to the covenants as well as
bonds required to be given hy Clerks and Bailiffs.  But
any qucstive on the peint is practically vbviated when the
same persons cnter into the covenant ard bond as securi-
ties, as indeed is commonly the case.  See. 12, no duub,
cxteuds to the bonds ; it cnacts that—

Every such person asaforesaid who hias given any bond or other
security, with surcty or surctics for the duc exccution of tho trust
reposed in him, or fer duly accourting for public moneys coming
to his hands,—shall give notice in writing to the Seccretary of the
Province, or to tho principat officer or person of the department
to which he belongs, of the death, bankruptey, insolvency, or
residence out of the Province, of any surety or person bound for
or with him in any such sccurity.

Such notico shall be gisen within one month after the fact
comes to the knowledge of such person &s aforesaid, if he thenis
or resides in this Province, or within three months if he be out of
this Pravince (unless hie sooncet arrives ia the Province, and then
within one month after such arrival). And sny person who neg-
lects to give such notico within such period as aforesaid, shall
forfcit to the usc of her Majesty onc fourth part of the sum fer



10

LAW JOURNAL.

[Jaxuary,

which the surety so dead or bankrupt or insulvent or resident out
of the Province, beeame security, to be vecosered in any court of
competent jurisdiction, by action of debt or infurmation, at the
suit of the Crown.

And the sectionr farther provides that, if ner sureties
are not put in, the officer is luble to furfeiture of his
office.

The Judge is not limited by any of these enactments,
e may, if the public interest require it, call on a Ulerk or
Builiff to give a new sccarity, and the Judge would sce
to be justified in duing sv where the iucrease of business
in a court showed the existing sceuritics to be insufficicnt
in amount, or where he had rcason tu duabt the sufficiency
of asurety, without being able to say that he was insolvent.
Any officer declining to give new security when reasunably
required to do su by the Judge, whether in terms of the
statute or ctherwise, might well be dismissed by the Judge
at whose pleasure ke holds office. And, moreover, an
officer wilfully neglecting to communicate to the Fudge any
fact which would destruy or diminish the valae of the
security he is required by law to give and maintain, wounld
be guilty of misbchaviour warranting his rewoval from
office. No espress provision appears to have been wade
for relieving the suretics in a security covenant from their
responsibility for their principal, Clerk or Bailiff, but a new
covenant entered into, approved and regularly filed, would
doubtless operate to rclicve them from further responsibi-
lity, from and after the time of such filing (sec scc:
30). s

Sce. 13 (same act) provides a mode of release. It isa
follows :

When any person has becomo surety to the Crown for the due
accouuting for publie moncys, or the proper performance of any
public duty, such person, when no losger disposed to continue
such responsibility, may give notice thercof to his principal, and
also to tie Sceretary of the Province,—aund all accruing responsi-
bility on tho part of such person as such surcty shall cease, at
the expiration of onc month from the receipt of the Jast of such
notices ; and the principai shall within that period give the secu-
rity of another surcty, and register and deposit the bond of such
new sarcty. or in defavlt of so doing shall be lisble to forfeit, and
bo deprived of the appointment, office, employmnent, or comsnis-
sion, in respect whereof such new security onght to have been
given, in the mouner and subject to the provisions hereindefore
sct forth,

Thus it will be seen that very full provision has been
made for sccaring the Crown and the public against
damage or loss by the default, breach of duty, or miscon-
duct of officers, by providing not only that ample sccurity
shall be given on the appointment of the officer, but also
that the same shall be maintained and continued as a valu-
able and sufficient security; rendering it incumbent on
the Clerk or Bailiff to notify the Judge without delay of
any thing that would impair the value of the existing
sccurity, and on the Judge to cause new surctics to be
given when any such fact is brought to his notice.

CORRESPOSDENCE,

Division Court Lawe —Negleet of Connty Judye to require
Sccuraty from burlip—detion,

To tae LEvitors or tHE Law JutrNalL.

Neweastle, Decomber 14, 1862,

GENTLREYEN,—A8 you are at oll times willing to give infur-
mation on mattera relating to division courts, your vpinion on
the following point is desired.

A B is appointed a disision coure bailiff, goes into his duties
and acte as such for upwards of o yeur, During this time a
writ of exccution is put inte his hands. The writ has never
been returned, The defendant in the writ produces A B's
receipt in full payment. * The plaintidf in the case wants hiy
maney.  He finds that A B is wurthless, and also finds that
no surelies weve laken from 4 B fir the dse performance of his
«ffice pursuant to the statute.  Query—to whom is the plaintff
to louk fur biz muney or redress ?

I am, yours truly,
“ MaNveRs.”’

[\ division court bailiff is in exprees terms prohibited from
entering upvh the duties of his utlice before the covenaut of
himself und sureties required by law, as a security to suitors,
approsed in the wanner directed by the Division Court Act,
is filed in the offico of the clork of the peaco: (Con. Stat., U.
C., cap. 19, sec. 26.} It is for the county judge to direct and
approve of the security: (/0., see. 23.)  With him also restr
nut only the power to appoint, but the power to remove the
bailiff: (2., sec. 23.) Itas the duty of the judge to sce that
proper seearity is given before the bailiff enters on the duty
of his office. The neglect of this duty gives to the party
mjured by it a right of action against the ceunty judge. (See
Larks v. Davis, 10 U. C. C. P. 229.)] ~Eps. L. J.

UPPER CANADA REPORTS.
QUEEN'S BENCH.

Reperted by C. RoniNson, E3Q. Barnistar-al-Laxw, Reporler (o the Cours.

Sroax v. CREASOR, ATKINSON, AND McKERNAN.

Drviston court badig—M duct—Action ay ¢ Jas surclus—1'rior Judqment

agawst the barlyf.

The plaintifi sued C, s division court 1ailift, and bic surctics, on their covenant
that the baMl would not micconduct himself s Ree allezing a yndgment
Tecovered by bimself against C., for acllingz his gac<da undar execution conteary
to the orders of tho plaintsT tnthosnit, and a £ fi.on such judgtaent roturned
nulla bona as to part, and claiming to recover the balance

Held, (affirmoing the judzment of the caunty court,) that the declasation was tad,
for the plalntiff having recovered yndgment agahimt C for tho tort, could nod
afterwards aue upon the covenant for the sawne causs of action.

Appeal from the county court of the county of Simeoce.

The declaration alleged that the defendants by their covenant,
on the 1st day of January, 1858, covenanted and promised in tho
sums of money therein mentioned, that the defendant Jobn Creasor
as bailiff of the first division cour: of the county of Simcoe, shoulil
duly pay over to such person or persons eatitled to the samo all
such moness as he should receive by virtue of his said office of
bailiff, and should and would well and faithfully perform the duties
imposcd upon bim as such bailiff by law, and should not miscon-
duct himself in the said odfice to the damage of any person being
a party in any Jegal proceeding; and the plaintiff averred that
after the making of the said coverant, and whilst the said defendants
John Atkinson and Danicl Kernan were so sureties for the said
John Creasor as such bailiff, one John Ardagh recovered a julg-
ment in the said first divicion conrt for the county of Simcoo
against the plaintiff for a certain amount therein mentioned ; and
then 1t proceeded to sct forth the issuing of a warrant of exccution
for tho amount so recovercd, together with the costs of suit, and
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tue delivery of such wait to the defendant Jolin Creasor, as buildl
of the said court, for the purpose ot levying the amount endorved
on such caccution to bo levied from the goods of the supd plamtit:
that after the delivery of the wiit to tho said John Creasor the
snid Joln Ardagh countermanded the exccution of the same, or
the levying (n the plaintift’s gouds under the saud writ, on the
plainutt paying to the said John Creasor all his costs by reasun of
the sud writ being in his hands as such balist: that the plaintift
tendered to the said John Creasor all custs due on the said writ,
but that Creasor refused to accept the same, anld refuscd to stay
proceediugs on the said writ, and atterwards, while the said order
ot the said John Ardagh was in full force to stay the procecdings |
on the said i fa., the said defendant Jobn Creasor wrongfully,
illegally, and contrary to lus duty in that behalt, did, under pre-
tence of the said warrant of executivg, seize, take, and carry away
certain goods and chattels of the plamtiff, to wit, a large quantity
of wheat in sheaf, a large quaatity of peasin tho straw, and onc
hundred and fifty bushels of potatues, and did afternards wrongfully
cell the same, the saud vrder to stay prucecdings and counterniand
not having been in any wise revoked cancelled, or annulled.

The declaration then averred that for such seizing aud taking of
the plaintiff's guods, aud the wrongful conversion of the same, the |
plaintitf commenced an action of trespass in the county court'
agaiost the said John Creasor, and that by the con<ent of the
partics in the said action, their counsel and attorucys, and by an |

un the record any thing connected with the suit aguinst the bailitf,
an 1 the reference of that swit to arbitration, and the iswuing an
eacuution and Jevymg a specific amount of the moneys endvised
to be levied on that execution.  Had it been intended to act in-
dependently of the judgment recovered against Creasur, and to
proceed de nuto for tho same cause of actiun against Creasor and
lus sureticy, there could have been no necessity to set forth any
thing but the cause of action alleged in thie county court suit--
that 18, the zeizing and selling the plaintiP’s goods after be had
been directed not to du so by Ardagh—and then the allegation that
in duing s he hiad misconducted humneelf and caused damage to the
plantifl, a party in the suit or legal proceeding at the suit of
Ardagh, contrary to the terms of the said covenant, whereby an
nction had accrued tu the plaintiff to recover from the said defen-
daats the amount of the said damages, the matter would have been
sufficiently plain; but if thut wasall that was intended the decla-
ration certainly sets out a good deal of irrelevant matter, and
the statauent at the close « whereby the plaintiff has sustained
the said damages’ might have beeu coufined tu 2 specific amount

: arising from the tort of the bailiff.

On the argument, however, the plaintiff argued that notwith-
standing the recovery against Creasor and the levying of a portion
of the damages awarded against him, he had a right to bring a
gecond action for the same cause, and recover Jdamages a second
time for precisely the same tort. It ig guite plain thatthere is no

order of the suid court, the said action and all mattersin difference : covenant set out a breach of which would render the sureties or
therein were referred to the award and artutrament of Juhn  their principal liable to the plaintff fur payment of any damages
Strathy, Lsquire, and that within the time appuinted for makiug ' recvvered against the bailiff individually, for a tort committed in
an award the said John Strathy Jdid make an award in favour of the discharge of his duty. Then taking the conclusion of the
the plaintiff fur §78.25, fur Lis damages by reason of such wrung- . declaration to apply to the act of trespass, for which the plaintfl
ful taking and conversion, and that the custs of the said action, , shews that he lias already recuvered, and that the intention i+ to
reference, and award, were duly tazed to the said plaintiff at the cndeavor again to recover against Creasor and his sureties, it

sum of 347 3

8. Thedeclaration then set forth & judgment obtained | becomes necessary to look at some of the grounds of demurrer

on the said award for the damages and costs, and that an exccution ; urged by the defendanty against the declaration.

issucd thereon, and was delivered to the sheriff of the county of |
Simcoe, endorsed to levy the sum of £43 18, 1d., being the amount |
ordered to be paid on the said award anu costs, and the sum of
£8 153., being the costs taxed and ordered to be paid by the rule !
to enforce the payment of the suid award, and the costs attending .
the proceedings for the said ruie and the judgment entered thercon ;
and that the said sheriff afterwards returned the said writ of fier:
farius with an eadorsement that he had made thereon the sum of |
$37.80, and that the defendant John Creasor had no other goods |
ar chattels within his bailiwick whercof he could cause to bemade |
the residue of the said money. The declaration then concluded
by alleging, *“ and so the plaintiff saith that the said defendant
John Creasor did not well and faithfuily do and perform the duties
impnsed upon him as such baliff by Iaw, and did misconduct him-
relf in the said office of bailiff to the damage of tho plaintiff, being '
a party in a legal proceading, contrary to the said covenant,
whereby the plaintiff hath sustained the said damagas; and the
plaintiti claims fifty pounds.” i

The defendants demurred to this declaration, alleging, arony
pthcr grounds of demurrer, that the plaintiff having recovered |
Juldgment against Creasor for the wrong. was precluded from suing
on the covenant ; and juigment having been givenfor the demurrer
in the court below, the plaintiff appealed.

MeCarthy, for the appellant, cited Me.trthur v Cool, 19 U.C. Q.
. 476 Thompson . Melean, 17 U, C. Q B. 495: Sanderson v.
Hamlton, LU C QB 4602 Velntosh v Jarae, 8UC Q B 533 ;
Nelsar v, Baly, 14 U Q B. 235,238 : Mterv Tume, 10U C P
4235 Baker v, St Quunten, 12 M. & W, 441 Junt v. Iaoper, 1h.
l;‘i:, Drake v Muchell, 3 East 2575 BJdL v, Banks, 3 M. & G
208.

Osler, contra, cited Stephen on Pleading, 288; 1 Saund. 276 ;
Bac Abr. “Statute™ L : /.5, v Buch, 2 Scott N. R 86 Dep-
peecarn S JfcFman, 9 M. & W 618, 628 Ky v. Hoarre, 13 M.
& W. 494 Joule v. Taylor, T Us. 61. ‘

McLeax, € J.—The plaintif appears to have brought this
action. not for the purpasc of recavering again such damagesas a '
Jury may give him for the tort of the babff against ham and his
sureties, hut rather for the purpuse of recovering the balance due
upon the execution in the suit against the Wil alone, If that |
were not the ca~ it is difficult to imagine why the plantiff set out |

The sixth objection is, that ¢ the plaintiff having sued for the

wrong in the conaty court elected hi, remedy, and cannot now sue

Creasur, or he would be made twice liable for the same cause,

contrary to the maxim, *“ nemo debet bis vexars pro eadem causit,”

&., and the matter has become ** rem judicatam ;" and the seveath

! . . . - - .
i ig, «¢ that the plaintiff havingreferred his grievance against Creasor
. to arbitration, thercby discharged the surcties from liability, and

as to Creasor the wrong has become a debt, and o matter adjudi-
cated upon.”

Either of these objections, I think, must be fata” ‘o the plaintiff’s
recovery.  The action is against the defendants jointly, and on o
covenant said to have been mado by them under their respective
seals in the sums ot money therem mentioned , and it is alleged
that they covenanted and promised that the defendant John Creasor
as baihfT of the first division court, should duly pay over to such
person or persons entitled to the smne all such moneys as he should
receive by virtue of the said office of bailiff, and should not mie-

i conduct himself, &e.

The covenant being sued upoa as a joint one, any matter which
will discharge one of the detendants will equally discharge all,
for there can be no recovery against two of the defendants, who
arc bound only with a third persen joiutly to do a particular act.
in the case of Kwmg and another w. Hoare, (13 M. & W. 493,) and
the pumerons cases cited by Mr. Baren Parke in the judgment
given by him in that case, the prinople is clearly established, that
where judgment has been obtained for a debt, as well as a tort,
the right given by the record merges the iuterior remedy by action
for the same debt or tort against anotlier party, and that in caves
of jvint contracts or joint torts there can be no distinction made
when there is but one cause of action in cach case.  The party
injurcd may sue all the tort-feasors or all the contractors, or he
may suc one, sulject to the right of pleading in abatement in the
onc case and not in the other, but for the purpose of the decimon
in that casc they are upon the same feoting: whether the action
is brought against ouc or two, it is for the same cause of action.
it is also »aid in the same case by the learned barin. thataf there
be a breach of contractor wreng done, or any other cause of action
by one against another, and judgment be recovered in a court of
record, the juldgaent is a bar 1o the origaal cause of action,
because it is thereby reduced to 4 certaunty, and the obyect of the
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auit attained so far as it can be at that stage; and it would be
uscless aud vexatious to subject the defendant to another suit for
the purpose of obtainiag the sume result.

In the case of Buckland v. Johnson, (16 C. B. 143, the same
principle is alse recognised, and at page 166 Maule, J., says:
** Having bis election to sue in trover for the value of the goods
at the timo of the sale, or for tho pracedds of tho sale as monoy
had and reccived, the plaintiff clected the former remedy, and he
has obtained o verdict and judgment. o has thereforo got what
the law considers equivslent to payment namely, a judgment for
the full value of the goods. * % * When the plaintiff made his
clection to sue in trover for tho value at the time of tho sale, he
wog bound by the estimate of the jury, ¥ * ¥ and having once
recovered in respect to the same goods the plaintiff cannot again
recover the same thing against somebody else. Thereisanend of
the transaction. Having once recovered & judgment his remedy
was altogether gone: bis claim was satisfied as against all the
world. He was in fact in the position of a person whose goods
had never been converted at all.”

In the case of McArthur v. Cool ¢t al , in our own court, {19 U.
C.Q.B 476,) it was beld iket the siuiutiff had at onetime ncause
of action for the zaoney sought 20 be rccovered against Cool, a
division court bailiff, and the other defendants his surcties, but
that having elected to proceed in ar action of trespass agsainst
Cool, tho plaintiff could not afterwards suc on the covenant for
money had and received by the bailiff for the same cattle for the
taking of which the verdict in trespavs had been recovered. That
decision is binding until reversed by the judgment of a court of
appenl, and upon the autbority of that case, as well ag the others
cited, I think this appeal egainst the judgment of thelearned judge
of the county court on the scveral causes of demurrer must be
discharged with costs.

Haoarty, J.—Thedeclaration in this case is framed apparently
in conformity with that in Mcdrthur v. Cool, (19U. C. Q. B. 476.)
There the covenant was stated jointly, not joiutly and severally,
aud the statute not referred to. On objection taken the court
say it can be supported as a joint covenant, although the sums
for which each is respectively bound are different.

The statute is not here referred to, and the covenant i stated as
joint, not joint and several.  This creates 2 difficulty in my mind.

The tirce defendants, Creasor, Atkiuson, and McKernan,
covenant jointly that Creacor shall not do any act to the damage
of the pluntiffl.  The declaration alleges an act so done, and a
judgment in tort recovered against Creasor alone therefor, and
part payment on such recovery. After that can this action be
maintaiued against the three defendants on a joint contract?

The case of iny v. Jloare, (13 M. & W. §504,) and Buckland .
Jol;)mon, (15 C. B. 145,) secam strongly agaiust the pluintifl’s
right.

Assuming the alleged wrong done here to be within the covenant,
the plaintiff, when Creasor injured him, bad two remedies,—one
against him alone for the tort, the other against him and the other
defendants on the joint contract that he should not commit nny
such tort.

Let us now seo Parke, B.’s words: ¢ If there be a breach of
contract or wrong done, or apy other cause of action by one against
another, and judgment recovered in a court of record, the judgment
is a bar to the original action, becausce it is thereby reduced to a
certainty, and the object of the suit attained as far as it ¢can be at
that stage; and it would be useless and vexatious to subject the
defendant to snother suit for the purpose of obtaining the same
result.  Hence the legal maxim, “transit in rem judicatura,” the
cause of action is changed into matter of record, and the inferior
remedy is merged in the higher.  This appears 10 be equaily true
where there is but one cause of actiou, and prevents its being the
subject of another suit, and the cause of action being single, can-
not afterwards be divided into two, * # % Popham, C. J., states
the true ground. 1o says: ¢ If one hath judgment to recover
against one, and damages are certain,” (that is, converted into
certainty by the judgment,) « elthough” he be not satisfied, yethe
shall not have a new action for the trespass. By the same reason,
¢ contra, if one hath canse of action against two, aud obtain judg-
ment againgt one, he shatl not have remedy against the other; and
the difference betwixt this ease and the case of debt and obligation

agaiust two is, because there every ono of these is chargeable and
hable te the entire debt ; and therefore a recovery against one iy
10 bar against the other until satisfaction.”  Awd it is quite clear”
{continues Parke B.,) ¢ that the Chicf Justice was referving to the
case of o joint nud several obligation, * * % We do not thiuk that
the case of a joint contract can in this respect bo distinguished
from a joint tort. There is but onoc cause of action in cach case.”
The judgment is lengthy, and thus concludes: * Theso consider-
ations leads ug, quite satisfactorily to our own minds, to the con-
clusion, tbat where judgment has been obtained for a debt, as
well as a tort, the right given by the record merges the inferior
remedy by action for tho same debt or tort against another party.”

To succeed in this action the plaintiff wust I think maintain
that where n man covenants not to do an act in itself the subject
of trespass, and having done the act he is sued and judgment re-
covercd ngainst bim expressly for the trespass, be can again he
sucd on his covenant, the same act of trespass being laid ns the
breuch, This 1 consider cannot be permitted by the law. I,
therefore, here the defenco as to Creasor is a good bar, it is dificult
to sce how it must not equally be so as to his co-defendants.

Considering that the plaintiff fuils on this ground I have not
cousidered several other points suggested.

Busxs, J., concurred.

Appeal dismissed.

Ix Tue MarTER oF Rivspare axp Brusu, Creng or tig Cox-
PORATION OF THE Towx 0P ANRERSTBURGH.
Roman Quiholic separale schols—Claim of exemplion by prokstants as subserilers
o 8 Juct of derk—Mand,

A rato having aen imposed for the purpse of butlding & new school house §n
1o town of Amherstburgh, certain persons who were not cathoties, but pro-
testants, sfzned a notics to the clerk, ho bitself being ono of them, that a3
subseritars to tho Roman Catholic separate school they claitund to bo exempted
from all rates for common &ehools for the year 1581 and the clerk, thercupon
in inakiag up the collector’s roll, ted this rato opy totbelr names.

Ield, that the clork who had been notited before tankimg up the rolf that it
would bo fllegal to cxempt theso persons, had dono wrong, mnd might e
punisbed under . S. U.C, ch. 53. roew. 171, 1784 Lut that thy court could
not in tho fullow:ng year futerfero by mandsmus to compel blm to correct the

roll.

[Trinity Term, 1562}

In Hilary Term last Rolert A. Ilarrison obtained a rale calling
upon the clerk to shew cause why a writ of maundamus should not
issue, commanding him cither in the collector’s roll of the tawn
to set opposite the lots or parcels of land as therein deseribed of
Thomas F. Park and eleven others named, the amount for which
each of them was chargeable for school rates during the year 1861
erroncously omitted therefrom, or to certify the error to the col-
lector of the municipallity, or to the treasurer of the county,
upon the ground that the persons were liable to taxation for com-
mwon school purposes in the town.

This rule was obtained on aflidavits, stating the following cir-
cumstances to be true in fact: that the nppeliant was n rate-
paver of the town, as were also the twelve persons meantioned:
that the common schools were managed under a board of school
trusetes, and that they were also o separate school, a Roman
Catholic school, mauaged by a scparate board of Trustees: and
the corporation of the town, at the request of the board of schaol
trustees, passed a by-law to raise for common school purposes
the sum of £450 for the year 1861, which sum was intended to
be expended in the building of 2 new school house. The supporters
of the Roman Catholic school bad, on the 18t of February, 1861,
given by thic hands of onc of the trustees thereof a notice to the
clerk of the muaicipallity, in the following words:

“We, the undersigned, subscribers of the Roman Catholic
separate schoo), town of Amberstburgh, claim to be escmpted
from zll rates relating to common schools and common school
libraries for the year 1861.”

This notico was signed by s those who had formerly supported
the aeparate school, and in addition thereto, for the year 1861, by
the twelve persons mentioned.  The clerk of the mamicipality
was oue of the twelve persons. It was said that none of these
twelve persons were catholics, but, oo the coatrary, were pro-
testants, aud that the object in their subscribing the notice was
to claim cxemption from paying, and to aveid leing asvessed far
any part of the woney with which to buill the school house.
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The persons named it wax said owned a great deal of property
in the town, and were on the assesement roll rssessed for the or-
diuary town taxes in other respects, hut that the town clark,
Thomas I Brusl, in mabiag up the voll for the cullectur, bad
omitted to carry out oppusite to their names any rate whatever
in respect of the sum 8o directed by the by-law, upon the ground
that those persons were to be considered a3 exempted from the
rute hy reason of their being supporters of tho separate school.

It wag sworn that in the early puit of the year, and before

Mr. Brush has acted upon it.  He scems to have thought that he,
as the clerk of municipahity, had a right to onut on the colivetor'y
roil carrying out the rate tu his own name and the others who
siguerl that uotice.  Thig is a clear violation of his duty as pre-
scribied by the $0th and Y0th scctions of the Assesrment Act,
chapter 33 of the Convol. Stats. U. C. When the town council
pussed tho by-law authorising the levying of such sum as the
schoul trustees requited, it was the duty of the clerk to caleninte
the 1nte that cach person should pay according to the assessed

the roll was made up, it was intended to exempt these persons , value of his property, and set the sum down in the collector’s roll.
from payment of the rate, and Lrush, as the town clerk, was ' Whether the mdividaals named in the collcctox_"s rotl would be
notified that it wuuld be illegad to exempt these persons, for they | exempt from payment ol any sum or rate mentioned in the voll

were not Roman Catholies
the collector having no rate in respeet of common sclivuls to bo
puid by these persons set opposite their names or property. On
the 3rd of February, 1862, a written notice was served upon

The roll howeser, was delivered to | depended upon something else, which the clerk in the discharge

of his duty, as far as making out the rell according to law, hud
nothing to do with,
‘The 2uth scction of chapter 61 does not exempt those who are

Brieh, requesting him to sct opposite to the names of the persons | Roman Catholics suppotting o scparate school from having taxes

mentioned in the roll the amount for which each person was
chavgeable for school rate for the year 1861, or to certify the
game to the clerk of the municipality, or to certify the same to
the coumy treasurer.,

During last term Prince shewed cause, and filed affidavits in
reply. In none of the aflidavids was it denied that any of the
persons mentioned were not Roman Catholics. Two of these
persons said they had been supporters of the separate school
hefore the year 1961, and had sent children to the separate school.
The clerk stated that he had sent bis children to the separate
t]!glmol before 18G), but ke had never cluimed exemption till

61,

The collector’s roll was delivered to the collector on the 21st
of November, 1861, and he refused to allow any alterations while
in his hands.

Consol. Stats, U. C., ch, 55, secs. 89, 101; ch. 61, scc. 27,
sub-sec. 125 cl. 63, sec. 18 ef sequ., sees. 29, 31 were referred to
in the argument.

Burss, J., delivered the judgment of the court.

This case is a most curious one in many respects, and exhibits
the ingenuity of the human mind to devive ways aud wmeans for
evading payment of what the Jegislature thought was perfectly
plainly expressed.  We mean in cases where people think their
pockets are tonched upon by thuse having such power as scheol
trustees and otluio Jo a sinular position,

We take it to b perfectly plain, from reading the Common
Scliool Aet, chapter 64 of the Cousol. Stats. of U. C., chapter
5, providing for scparate schouls, anid chapter 53, the Assessment
Act, that the legislature intended the provisions cieating the
common school system, and for working and carrying that out,
were to be the rule, aud that all the provisions fur the separate
tohools were only exceptions to the rule, and carved out of it for
the convenience of such scparists as availed themselves of the
provisions in their favour,

The persons mentioned as having signed the notice hefore
stated have not in that notice, which Mr. Brush scems to have
very strangely acted upon, told us that they were or are Roman
Catholics. All they have eaid is that they claim to be exempted
from all rates relating to common schools, becanse they are sub-
scribers to the Roman Catholic schood  That is not the cinss of
persons the legislature was providing fur  The provision was and
is for those who not only supposted the separnte sehool, but for
such persons as were in'a position to claim the exemption from
pyving to (he common schools by reason of theis being Roman
Catholics. The two things must comline, and in the present
case it would be impossible to iing into operation the provisious
of the 3lst section of the nct, chapter 65, with tegard to the
penalty for making a false stateinent in the notice, for though it
may be quite true the per-ons me supporters of the sepurate
schuol, a thing perfectly legal if they chovse to do so, et they
have not said they are supporters because they are Roman
Catholics

The 20th section of the Act las not been complied with by
those who were claiming the exemption from paying the schoal
rate.

Jut suppese the notice given might he considered ns sufficiont
to exempt the persons signing it from payinent, we must <ce how

imposed upon them; 1t unly exempts them from the payment of
all rates imposed for the year for the support of the common
scliools, provided they give the notice mentivned in the vection.
To enable those who arc thus by law exempt from payment of the
rate imposed the 30th scction provides for the clerk of the muni-
cipality giving a certificate to the person giving such notice of the
clfect of it, and the date of such notice, 20 that when thc collector
called for the rate the person holding the certificate could shew
that hie was not liable to pay, but was exempt from paying the
rate. When tho legisiature intended the names of avy persons
supporting sepurate schools should be omitted from the collector’s
roll, they have said so, as in the provisions for separate schools
for protestants and coloured persons.—Sce sections 11, 13, and 14
of chapter 65.

It appears that tho roll was delivered to the collector on the 21st
of November, 18G1, and the collector states that bhe collected a
great portion of the rates before the 14th of December, and that
the council extended the tite for making his return to the 14th
of March, 1862, and by that time ho had collected all therate ex-
cept froin somo indigeut persons.  Whether the roll yet remaing
in the collectors hands does not appear. Mr. Drush’s duty as
clerk of the municipality ended when he completed the roll and
placed it in the hands of the collector for the collection of the
rates. We can no where nnd that 1t is laid down, cither in the
Assessment Act, or the Municipal Act, that it is the duty of 1he
clerk to certity cither to the collector or tothe treasurer any errors
which may have becn made.  There are provisions with respect
to errors and mistakes made, and that the lands stated shall not
be exempt from the taxes by reason of the error and mistake, but
we can no where find it stated to be a duty upon tho clerk ot any
municipality to certify to any other person or authority when
such crror or mistakes exists or has been made.

We can sce very plainly that in this case Mr. Brush has
not discharged his duty as he should have done, but then we
cannot sce our way clearly to rectify that now, under the circam-
stances of this case, by the writ of mandamus assought for. The
cffect of granting the writ would be to invest the collector, if he
still remain in office, with &n additional duty and liability, in the
event of the roll being now made right, as it should have bieen
when first delivered to him, and in case of the collector being
out of office, or the roll returned, to create some confusion 1n the
treasurer’s accounts or mode of dealing with the matters provided
forin the statute.

The 171st and 173rd sections of the Assessment Act provide for
punishing the clerk of a municipality who refuses to do his duty,
or who commits malversation in the discharge ofit, by indictment.
The insinuation thrown out in this case against Mr. Brush mic of
the Intter description. S0 far ag the complaint affects hitn person-
ally the remedy provided for by statute should be pursued.
Adopting such a course or omitting to do so would not in cither
case prevent the remedy by mandamus m order to correct the
crror in the discharge of the duty of the clerk, if the duty be plain
and clear. Therc is no diffienlty in pronouncing that the clerk
in this instance did not discharge his duty according to law, but,
the difliculty consiste in »aying that we can by mandamus at this
stage of the proceedings order bim to do any thing which wiil
have the cffect of remedying the defectise exccution of his duty.
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After giving the matter much thought and consideration, we have
arrived at the conclusion that we must discharge the rule for the
mandamus,

Rule discharged, without costs,

EccLes xt AL, Execurors or Huait EccLrs, v. Patenson
axp HoLk.

Ejectment—Tyoof of Tille.

In cject t against two dofendants the plaintitte proved a mortgage in fee
mude by one whilo o was Jiz possesslon as owner, and duly assigoed to thew,
and that the other defendant came tn after, without showing how,

Jeld, suflicient, pramd fucie, to cutitle the plaiutitfs to a verdict againat both,

(T. T.,26 V., 1962.)

Eseerypnr.—The plaintiffs proved a mortgage in fee from de-
fendaat Paterson, duly assigned to their testator.

At tho trinl, ot Toronto, before Morrivon, J., one James Pater-
son, the son of the defendant, swore that he knew the Jot; that
his father (the defendunt) was in possessivn as owner when the
mortgage was made. The defendant IHole, he said, went into
possession after, he did not kuow how ; his father was not in
possession ot the time of the trial.

1t was objected that therc was no evidenco to entitle the plain-
tiffs to recover possession. This the learned judge overruled,
holding that a primit facie case had been made out, and there was
a verdict for the plaintiffs.

Robere A. Harrison moved for 2 new trial as regarded Hole,
for misdirection, citing Doe Wilkes v. Babeock, (1 U. C. C. P. 392,)
and Doe Crew v. Clarke, Rob. & Har. Dig. « Title” 14.

Hacarry, J., delivered the judgment of the court.

The Iatter caso is not, we think, applicable. There may be
some expressions in the former case that give colour to the appli-
cation, but on the plaintiffs’ own cvidence there the title was
clearly shewn to be in the Crown, and defendant could not be
assumed to be a wrong-doer. In fact the plaiotiff shewed that ho
himself bad not title ag against defendant.

We have always understood it to be the rule, and a most wise
and salutary rule it is, to hold such evidence as was given in this
case to be sufficient primé facie, and that in the absence of any
contradictory proof from defendant, to direct 2 jury in favour of
the plaintiff. -

A man in full possession, clriming to ho owner, makes a deed
in feo to one threw h whom the plaintiffs claim.  After this time
another gets into possession in some unexplained manner, and to
3 ;}rogess in ejectment the mortgagor and this person appear and

efend.

We think the latter may be described in the words of Bramwell,
B, in Davison v. Gent (1 H. & N. 748) :—¢The defendant”
(thero wero two) “is in this dilemma: either his entry was
altogether tortious, or he came in under the tenant, and is there-
fore cvtopped from dei.ying the plaintiff’s title.”

We also refer to Doe Hughes v. Dycball (M. & M. 346); Zogg
v. Norris (2 Fos. & Finl. 24G); Dekker v. Beeston (1 Fos, & Finl,
685); Iomes v. Pearce (Ib. 283).

As Sir W. Erlo remarks in ounc of these eases, if defendant
Hole had any title be could casily have offered proof of it. We
think there thould be no rule.

Bule refused.

COMMON PLEAS.

(&eported by E. C. Joxrs, Esq, Barrister-at-Law, Reparter to the Court.)

Iy e Tas Jusae o e Corxyy Courr of THE COUNTY OF
Eroiy 158 A Cause or Mzncarrs v. WiDDIFIELD.
County Court—Jurisdiction of—FPenalty—Crr. Stat., Can. ch. 6, sec. 51,
Held, that the Counts Courty has jurisdiction in an actlor for tho penalty imposed
Ly the 8ist section of Con. Stat.of Can., chi. 6, for seling spirituous or fermented
Hquors on poliing days.
{T.7T., 26 Vic}

D. B, Bead, Q. C., obtained a rule nfsi for a writ of prohibition
to the County Court of the County of Elgin, and to the judge
thereof, prohibiting nany further proceedings being taken in the
enid cause citber to enter judgment or to issne execution, or any

N

other procecding in the cause, on tho ground that on the face of
the proceedings it appears nnd is shewn by the affidavits sud
pripers filed that the said County Court had no jurisdiction over
the snid cauge, or the cause of action on which a verdict bas been
recovered therein, or to entertain the same, and to shew cause why
the plaintiff shoald not pay the costs of this application.

The writ issued from the County Court on the 8th of August,
1861, and tbe declaration was filed on the 22nd day of the samo
month. It claimed two pensltics of $100 cach from defendant, in
separate counts, for neglecting to closo and keep closed his tavern,
by Consol. Stat. of Canada, ch. 6, and for sclling spiritoous and
fermented liquors to divers persons in his tavern contrary to tho
provisions of that act.

The pleas were, 1st, nil delet.  2nd, that at tho time when, &ec.,
the liquor sold or given was by way of refreshment to travellers
lodging at defendant’s tavern, but not otherwise  3rd, to so much
of the declaration as alleges the not closing and keeping closed the
tavern, that there was not at the tme of passiog the said act, or
before the passing thereof, any law cequiring taverns or hotels to
be closed on Sunday during divine service.

Issae was taken on the st and 2nd pleas, and there was o
demurrer to the second and third pleas, and defendant gave notice
of exceptions to the declaration.

1t was sworn that the issue was tried on the 11th of March,
1862, and a verdict rendered for the plointiff for £100 on the
second count. That plaintiff had served a copy of hisbill of osts
on defendant’s attorney with notico of taxation. That judgment
had not been entered.

Crombie shewed caused. He referred to the Consol. State.
Canada, cb. G, sec. 81, and the Interpretation Act., ch. 5, scc. G,
sub-sec. 17, and cited O'Rely qui tam v. Allan, 11 U, C. Q. B.
526 ; Apothecaries’ Company v. Burt, b Exch. 363; In re Birck,
156 C. B. 743 ; Ricardo v. Board of Iealth, 2 H, & N. 267 ; Inre
Chivers v. Savage, b E. & B. 697.

Read, Q. C., coutrn, cited Rolerts v. Humby, 3 M. & W. 120;
In re Iunt v. North Staffordshire R. W. Co., 2 H. & N. 451;
Marsden v. Wardle, 3 E. & B. 695; Jones v. Owen, 6 D. & L. (69
Darby v. Cosens, 1 T. R, 552; Leman v. Qoulty, 3 T.R 4.

DRAPER, C. J.—The action in the County Court is founded on
the 81st scetion of the Consol. Stat. Canada, ch, 6—* Every hotel,
tavern and shop, in which spiritaous or fermented liquors or drinks
are ordinarily sold shail be closed during the two days appointed
for polling in the wards or muuicipalities in which the polls are
held, in the same manner as it should be on Sunday during divine
service, and no spirituous or fermented liquors or drinks shall be
sold or given during the said peried uuder a penalty of $100
against the keeper thereof, if he neglects to close it, and under a
hke penalty if he sclls or gives any spirituous or fermented liquors
or drinks as aforesaid.” And in sec. 87 of tho same act, ¢ All
penalties imposed by this act shall be recoverable with full costs
of snit by any person who will sne for the samne by action of debt,
or information in any of her Majesty’s courts in this provioce,
having competent jurisdiction, and in default of payment within the
period to be fixed by such court, such offender shall be imprisoned
in the comwmon gaol of the place until he has paid the amount
which be has been so condemned to pay and the costs.”

The case of In re Apothecaries’ Co. v. Burt, 5 Exch. 363, ig, as
regards the language of tho statute, nearer the present case than
O'Reily qui tam v. Allan, though it may be difficult to draw any
solid distinction between the languagoe of our act 4 & 6 Vic., ch.
12, and the English act 65 Geo. 111., ch. 194, sec. 26. The court
refused a writ of prohibition in that case, which was applied for
because it was contended that the action was brought in such a
form as to assert a claim for four penalties of £20 each, whereas
the County Court, under the English act, 9 & 10 Vic, ch. 95, only
had jurisdiction in ¢ all pleas of personal actions where the debt
or damage claimed is not more than £20, whethier on balance of
account or otherwise.” Neither at the bar nor by the court does
it appear to have been doubted that the County Court had juris-
diction, provided the debt claimed was not more than £20.

I think that if the case in the Excliequer conflicts with ' Reily
gui tam v. Allan, ve should rather be guided by the former. In
the stutute under our consideration the jurisdiction is given to any
court of competent jurisdiction. . And looking at the Consolidated



1863.]

LAW JOURNAL.

15

Stat. Can., cb. 5, sec. 6, sub-scc. 17, jurisdiction over suit§ for
pecuniary penaities is piven (When no other mode is prescribed)
to **any court having jurisdiction to the amount of the penalty in
cases of simple contract.” We may, I think, call ir: aid the lan-
guage of the Interpretation Act, aud construe the act under con-
gideration us conferring jurisdiction on any court, whether of
record or no, which hag jurisdiction to the extent of the penalty
inposed. We are not obliged to dissent from O'Reily qui tam v.
Allan, because of the different words of the two acts.

1 think, thercfore, this rule should be discharged.

Ler Cur.—Rule discharged.

Mornis v. CadeRoy.

Warranty—Breach of—Damage—Jurisdiction of Division Court,

T2, that an action arising un breach uf a warranty of 1 horse when the dauage®
recoverwl werw over £30 and under £100, waz within the jurisdictivn of th®
Divison Court, and that custs according to the taritf of that court only wes®

taxablv thereln.
(T. T, 26 Vic.)

Declavation stated that in an action of the County Court o
York and Peel, in which plaintiff was plaintiff and oae J. B. defen”
dant, plaintiff recovered a verdict for £12 10s., and was about to
enter final judgment; and that in consideration that plaintifl
would forbear to enter fina! judgment, defendant by an agreement
in writing promised plaintiff to pay him tho amount of the verdict
and his full costs according to the tariff of tho County Court. That
such full costs amouuted to £20.

Breack, non-payment.

Averment, that tho action was not of the proper competency of
the Division Court.

Plea as to £20, being the cost of tho said action, that in that
action the plaintiff declared as and for a breach of contract
against J. B., as follows : ¢ For that the defendant by warranting
a horse to be cight years old, sound, free from vice, quict to ride
or drive in single or double harness, sold the said horse to plain-
tiff; yct the said horse was not then sound, free from vice, and
quict to ride or drive in single or double harness.” That the de-
fendant J. B. traversed the warranty and breach in that declara-
tion. That the plaintifi's proof of the warranty was the follow-
ing memorandum in writiog: *¢ Received of James Henry Morris
the sum of £30 for a bay mare, warranted eight yenrs old, sound,
free from vice, and quiet to ride or drive in single or double har-
ness.”  That because tho mare did not answer the description, the
plaintiff re-sold her for £17 10s., and recovered the verdict of
£12 10s. as the differenco between the £17 10s. and the £30 paid
to J. B. That the plaintiff claimed by special endorsement on his
writ in that action £23, and for the cause hereinbefore appearing
the action was of the proper competency of the Division Court.

Demurrer, beeause the action appears on the face of it to have
been of the propor competence of the County Court.

Fecles, Q.C., supported the demurrer,

M. C. Cameron contra.

Drarer, C. J.—I1 think the 64th secetion of the Division Court
Act has nothing to do with this case, for that points out tho cases
where the Division Courts have no jurisdiction at all. Iere the
Jgrns(llctxon as to the mere cause of the action is undeniable, pro-
vided the amount is pot too large, and thereforc the question
ariscs, whether it cones within the first or second sub-sections of
section 65.  If the former, as a personal action where the debt or
damnges do uot exceed 340, then the action is properly brought in
the County Court. If the latter, as a claim aud demand of dcbt,
account or breach of contract, or covenant or money demand,
whero the amount or balanco claimed does not cxceed S100, then
defendant i9 entitled to judgment.

But for the word “debt” in the first sub-section it might be
argued that the words personal actiuns there used meant that
class of action to which the old maxim actio personalis moritur,
&e., applied. It is not easy to point out & personal action of debt
to which the second sub-section would not apply.

The English County Court Act enacts that *« All pleas of personal
actions where the debt or damage is not more than £20 (afterwards
extended to £50), whether on the balance of account or otherwise,
may be bolden iu the County Court,” and then follow certain ex-
ceptions. 1 take it there is no doubt an action for breach of war-

ranty within the limited amount would lic in iho Couaty Court in
Eugland. The case of Aris v. Orchard, 30 L. J. Exch. 21; 3 L.
T. N. 8. 413, scems cooclusive on this point.
In my opinion as to this poiat, the defendant is cntitled to
judgment.
Per cur.—Judgment for defendant.

QGriLespie BT AL, v. City oF I{ayittoN.

Assessments—Arrears of— Addition of 10 per cent, thereon— Qnputation of.

IT1d, that the 10 per cent. charged upon arrears of taxes duo upon land is to bo
added 10 the whols amount due upon the lot, and ot upon the auoeunt of each
year's taxes separately, thercby makiog 1t a compound cotputation of 10 per

t. ench A
cent. cach year. (1.1, 26 Vie]

This was an sction brought by the plaintiffs azainst the defen-
daats for the recovery of the sum of 210 25, moncy paid by the
plaintiffs to the defendnnts under the circumstances set out below,
aud by consent of the partics, and by an order of Hagarty, J.,
dated tho 28th of August, 1862, according to the Common Law
Procedure Act, the following case was stated for tho opivion of
the court, without any pleadings:

Srecrar Cask.

Tho plaintiffs were the owners of lots Nos. 12, 13 & 14, front-
ing on James street. and lots Nos. 12, 13 & 14, fronting on Hughson
street, in block No 23, in St.Androw’s ward, in the city of Hamilton,
tho same being vacant lands.

Ou tho 1st May, 1862, the chamberlain of the snid city entered
in his books against the said Jands the arrears of taxes chargenblo
thercon at that date, at the sum of $355 23, mado up as follows:
Taxes on lots 12, 13 & 14, James street, and 12,

13 & 14, Hughson street, 1859 e wervereer .. $260 00

1st May, 1860, addition 10 per cent......... 25 00

275 00

Arrears at 1st May, 1860 .cocvveveererens vorevnree covenn 275 00
Taxes Of 1860 .ioceres servorone werennessr snsesasennnaes 260 00

525 00

562 60
——— 577 00
Arrears at 1st May, 1861 sieiiiiiveneveniiinnss vevsees 577 50
Taxes of 1861 ...vveee ceruenen veersseneneses 200 00

$777 650
1st May, 1862, addition 10 per cent. «wueee. 77 75

Arrears at 1st May, 1862 eeeivenns verevinnnvenere . 5836 25

The plaintiffs contended that tho taxes chargeable against tho
snid lands should have been computed as follows:

ToXES FOr 185T .t et veveesaervurone sossss sssssssne sessenaes 200 00

1st May, 1861, addition 10 per cent.. ......

855 26

1st May, 1860, addition 10 per cetituweeeee 20 00

- 276 00
Arrears at 1st May, 1860 .. cveiviiienniionesnnanenns 276 00
Toxes for 1860..cvireveruciiennee . 260 00
10 per cent. on $500 cevveeren creenr convenans 50 00

- 675 00
Arrears at 1st May, 1861 ......... ¢ terenriesessnerenes 070 00
Taxes for 1861 ..cccveeennneee. « 200 00
10 per cent. 00 B70D cooeiiirerirancareasseness 70 00

~ 815 00
$845 00

The question for the opinion of the crurt was, whether tho
chamberlain was authorized in adding 10 per cent. to tho several
amounts in arrenr on the 1st of May in cach year, including the
previous additions of 10 per cent., or shoply on the actual amount
of taxes then in arrcar.

Freeman, Q. C., for phaintiffs, Burfon for the defendants, refer-
ence was made to Consol. Stat, U. C. cap. 55, sece. 115, 121,

Drarer, C. J.—By sec 168 of the Assessment Act, arrenrs of
taxes due to citics on the lunds of non-residents shall be funded,
colleccted nand managed in the same way as like arrears duo to
other muunicipalitics, and the chamberlain and high bailiff shall for

those purposes perform in the case of cities the like dutics as are
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hercinbefore in the ease of other municipalitics imposed on the
trensurer and the shenfl

Sec. 115 requires the treasurer of every county to keep books,
in which he shall enter all the lands vn which it appears from the
clerk’s return and the collector’s rolls theve aro any taxes unpaid,
and the amonunts o due; and on the Ist of March in each year,
he shalt complete and balance his books by eutering agninst every
parcel of land the arrears (if any) at the tast settlement, aud th
tazes of the preceding year which remain unpaid, and he shall
aseertain and enter therein the total amount of arrears (if any)
chargeable upon the lands at that date.

See. 121.—If at the balance to he mado on the 1st of May in
every year, it appears that there is any arrear of tpx due upon any
parcel of lane, the treasurer shull add o the whole amount then due
10 per cent. thereon.

It is upon these scctions that tho question is raised for onr
decsion upon facts which may be condensed into the statement
folowing :

City taxes were due on lands in Hamilton, on tho 1st of May,
1860, for the year 1859. The chamberlain charged the taxes
agninst these lands, and added 10 per cent. to the charge. The
sum of these two items formed the amount due on the 1st of May,
1560.

On tho 1st May, 1861, the chamberlain again completed and
balanced his books as regarded these lauds by charging, 1st. the
amount appearing due thercon, by the preceding account ; 2nd,
tho taxes due for the year 18G0; 3rd, 10 per cent. on these two
amounts as forming the whole amount then due. The sum of
these three items formed the amount duc on the 1st May, 1861,

On the 1st May, 1862, the chamberlain charged the lands with
the amount so due, adding the taxes for 1861, together with 10
per cent. on the sum of these two items.

T'he question is, if the 10 per cont. should be cha.gzed on the
gross amount of arrears appearing duc at each annaal settlemeut,
or only on the amount of taxes due for the several years: in
other words, whether the amount on which the 10 per cent. i3 to
be calenlated un the st of May, 1852, is to include the preceding
adiition of 10 per cent. made on the Ist of May, 1860 and 1861,
respectively.

I think the Legislature have used language very clearly indi-
cated an intention that 10 per cent. should be added every year,
calculated on the whole amount which is in arrear and duc upon
the lands at the time the charge is made.  In the present case the
lands were liable to satisfy a given sum on the Ist May, 1862,
which sum iucluded taxes for preceding years, and 10 per cent.
added thereto at the preceding 1st of May. To that sum which
constituted the whole amount due on the lands, the statute, as 1
read it, directs thet 10 per cent ehould be added.

I am thervefore of opinion judgment of nullz prosequi should be
cntered, according to the agreement of the parties.

Per cur.—Rule accordingly.

GriFrIN v. Jupsox.

Dromnissory nole—D deld and payable in O lendurg— Protedt by a foveign natary—
1o fur protest ceulinee ~— Interest — Currency of dollars and cents—1veof of
value,

In an action on a promissory note, dted und made payallo .t Ogdensburg, in the
Ntate of New York g

144, it the production of & protest of 1 notary of that State waz no evidencaof
the facts thereln stated. our Aatate, under Wha i protost 15 mde prumid
JSurie evidenco of those facts, ouly applying 10 protosis made by notaties o Upper
and Lower Canada.

20d That it was uot necesaary, n sueh an action. ta prove tho value of dallars
and cents i the States. we bavng « contesponding curtets ¥, and uo  ar value
fur tho American cutroncy ang tixed by Lin

3rd. That futerest at the tato allowed by our law was chargzeable vpon such a note,

[T.1., 26 Vic )
The defendant was sued as endor<cr of a note, dated at Ogdens-
burg, in the State of New York, and made payable at a bank there

The declaration contained the usnat avciments of presentment,

dishonor, and netice to defendant,  The defendant denied present-

ment and notice by his pleas

To prove these two facts, the plaintifi, at the tiinl, put in the
nate and an instramest noder the haud and seal of a notary, as
follows:

LAW JOURNAL.

s ddvance Oyeee, Ogdensbarg, N.Y,
« United States of Americn,

I
“State of New Yok, f 8.s.

“On the twelfth day of Aagust, in tho year of our Lord one
thousand eight hundred and sixty-one, at the request of the Judsan
Bauk, I, John D. Judson, notary public, duly admitted and sworn,
dwelling in the village of Ogdensburg, county of St. Lawrence,
and State of New York, did present the original note for $207 22
and interest, hereunto annexed, te the teller of the said bank, and
of him did thea and there demand payment thereof, which was
refused.

“ Whereupon I, the said notary, at the request aforesaid, did
protest, and by these presents da pablicly and solemuly protest,
as well against the waker und endorser of the said note, ns
against all others it doth or wnay concern, for exchange, ve-
exchange, and ail costs, damages and interest already incurred,
and to he hereafter iucurred, by reason of the nou-payment of the
said note.

‘““And I further certify and declare, that on the same day and
year above mentioned, I served notice of the foregoing present-
ment, demand, refusal and non-payment of said note upon thoe
endorsers, whose names are written below, by depositing said
notices, partly written and partly printed, in the post-oftice in the
village of Ogdensburg, and pre-paid the postage thercon, which
notices were directed to the said endorsers, parties to the said uote,
at the pleces written opposite to their respective names.

¢“To P. 8. Glassford, Ottawa City, C.W.
*To Edward Griflin, Ottawa City, C.W.

¢ In witness whereof, 1 have hercunto subscribed my name and

offixcd my seal of ofiice, the day and date above mentioned.
(Sigued) «“J. D. Juvsox,
[L.S.]

“ Notary Pullie.”

The note itself was drawn for the amount of 8207 22, with
interest.

For the defence it was ubjected, 1st, that the document pur-
porting to be a foreign protest, was not legal evidence of the
notice of dishouor; 2ud, thut the plaintiff should have proved the
value of dollurs and cents, which, in a2 note dated in the United
States, must be taken to be a foreign currency; 3rd, that interest
was not recoverable for want of proof of the rate of interost in
the forcign country.

A rule nisi having been obtained in the court below was after-
wards diccharged.

C. 8. Latterson, for the appellant, cited Con. Stat. U.C. cap. 42;
Story’s Conflict of Law, s. 272, A.; Bonar v. Mitchell, b Ex. 415.

R. A, Hariison, contra, rveferred to Ewing v. Cameron, 6 0. 8.
a1l 7 Vic. cap. 4, sec. 25 13 & 14 Vie. eap. 23, sec. 6; Smuthv,
Jtall, 5 U. C. Q. B. 315; Codd v. Lewis, 8 U. C. Q. B. 242; Con.
Stat. U. C. cap. 42, sec. 21.

Drarer, C. J.—1 felt some doubt on the first point, as to whe-
ther the Con. Stats. of Canada, cap. 57, scc. 6, was not confined
to protests of notaries public in Upper and Lower Canada. On
further counsideration, 1 do not think the gencral language should
have the same full effect given to it—¢¢ 1/l protests of bills of ex-
change awd promissory notes shall be reccived in all courts as
prima fucie evidence of the allegations and facts therein con-
tained ’——as if it stood alone.

‘Fhe Tth section enacts, that ¢ any note, memorandum, or cer-
tificate, at any time made by one or more notaries public, either in
Upper or in Lower Canada, in his own handwriting, or signed by
him at tho foot of or embodied in any protest, or in a regular regis-
ter of official acts kept by him, shall be presumptive evidence in
Upper Canuda of the fact of any notice of non-acceptance or Lon-
payment of any promissory nov¢ or bill of exchange having been
sent or delivered at the time .ud in the manner stated in such
notice, certificate or memorandum.”’

This immediately follows, wud, as I think, qualifies and explains
sec. G. If that section were, by its own force, to make every pro-
test evidence of every fact set out in it, then o much at least of
section 7 a8 makes 2 note, memerandum or certificate, ¢¢ embodied
Cinnny protest,” evidence of the notice of non-acceptance or non-
‘ payment having been sent or delivered, ay stated in such note,
i &e ', would be superfinons
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Unquestionably, but for our law, the statement by the notary,
protesting n bill or note, that ho kad sent notico by post to the
endorser or drawer, would not be proof of that fuct. Al if we
had no such law, then I should think that section G would mean no
more than that all profests shall be received as primd facie evi-
deneo of theso facts, which belong to the act of protesting.

A protest made abroad, of non-acceptance or non-payment of o
foreiga bill, proves itself, but the dishonour of an inland bill was
not proved by such a protest. (Chitty on Bills, 224, 10th ¢d.)

I thick thic term “protest,” in tho sixth scction, therefore,
should bo construed according to its ordinary meaning and aceep-
tation among mercantile men; and that to make it evidenco of
notice of dishenor having been sent to drawer or endorser, it must
be made by o notary public in Upper or Lower Canada, in his owan
writing, and signed by him, that is, it must bo in conformity with
the 7th section.

Now, on the face of this protest, it appears to have been made
in the State of New York, and by a notary resident there, and
therefore it i not prund fucie such a protect or instrument as the
7th scction requires and makes presumptive evidence of notice.

Ou this ground, therefore, I am of opinion u new trial should
be granted.

As to the sccond objection, I do not dissent from the conclusion
of tho learned judge of the county court.

On the third point, a8 at present advised, I think the plaintiff
might have recovered interest at the rate allowed by our law.

Zer cur.—Judgment accordingly.

Ix »E Briour v. Tue Ciry or TonoxTto.
Qorporation—Bylaw—Tavern licenses—=Commillee— Bar-room closing of.

1Ie1d, that the apy tof a itteo of tho corporatfon for tho purpnca o
granting or retusing tavern licenses i3 authorized by sub-see. 1 of sec 236 of tho
Muicipal Corporation Act

2ndly. Thatit is within the power and gcopo of the Corporation to compel, by by.
law, tho closing of bar-roows withun certain hours of the night, and a by-law
compeling thelr being closed butween 12 pam. and 5 am. was not desined to bo
beyond thelr power.

3rd. That ft was not an oxcess of authority to compel tho romrorval from over the
donr of such howses, not Heensed to soll Miquor, of a sigubuard or other notico of
auch hiceuse being granted them.

dth. A clanse in o by law which cancelled the licen<o of a person convicted of a
penalty for tho Infangement of a by-law, keld to Lo beyond the authorty of the
corporation, and a clause rendering such infr nt 8 ¢ Hlation was
quashed with costa,

{T. T., 26 Vic.]

1lallinan obtained a rule nisi to quash sections numbered flve,
cleven, seventeen, nincteco and twenty of by-law No. 310, respect-
ing the licensing and regulating hotels, taverns, and other places
of public cntertainment and places where spirituous liquors are
sold, passed the 20th of February, 1860, on the ground of ille-
gality in this, that tho corporation therein try to excecd the powers
given by law to them to pass by-laws for the purposes mentioned
in the by-law, that they huve no power to pass such sections or to
delegate their powers to 4 committee.

The scctions objected to were as follows :

Section 6. + The committee on licenses shall examine all appli-
catious for licenso or trausfers of license, which the inspector may
lay before them, aud in their diseretion grant or refuse the same,
and if granted, approve of the names of surctics tendered by the
applicant for such liceuse or transfer, and the chairman, with twe
members of the comuittse, shall countersigu the license or trans-
fer to be issued.

Secction 11. ¢ The bar-room of every hotel or tavern, and of
every other place liceused under this by-law, shall be closed on
every Monday, Tuesday, Wednesday, Thursday and Friday uvight
ut twelve o’clock, and shall remain closed until five o'clock on the
morning following cach of the said days respeetively ; amd every
such place shall be closel on every Saturday night at cleven
o'clock, and remain closed until five o'clack on the Monday mor-
ning thereafter,

And whercas by statute 22 Vie, eap. 6, it is enncted,” &e.,
(setting out the first section, which prohibited the sale of intoxi-
eating liquors from seven on Saturday night uutil cight on Mon-
day morning, but omitting the following words, ¢ and duving any
further time on the said days, nud any hours on other dayz, during
which by any by-law of the municipality wherein such place or

LAW JOURNAL.

places may be situated, the same or the bar-room or bar-rooms
thercof orebht to be kept close.”)  This section, cotmencing by
words importing a recital, *¢and whereas,” &e., contains nothg
but & portion of the first sectiot. of thc statute.

Secction 17. *¢ No person who has not a tavern license shall ex-
hibit, or suffer or permit to be exhibited or continued over his or
her door or otherwise, *licensed to sell wines, beer, or other spi-
rituous or fermented liquors,’ or tho words bar-roum or tavern, or
iun or saloon, or any other words or sign or signs, or sign-boards,
indieating that the person keeps or that the person is authorized
to keep such bar-room, tavern, inn or saloon, or any house or
placo of public entertainment,

Section 49. ¢ In case any person who has taken out a license
under this by-law is convicted of & breach of any of the provi-
sions of the same, or of this by-k.w, such person, upon such con-
viction, in addition to the penalty imposed for the infraction
thercof shall, in tho discretion of the convicting magistrates,
there being not less thau three convicting magistrates concurring
in such forfeiture, forfeit bis or her hicense for the remnsnder of
the current year; and the general inspector of licenses is required
to notify the party in writing thevcof.

Section 20. ¢ Every person who has not & tavern license, who
shall, atter the prssing of the by-law, exhibit any word or words,
or sign or sign-boards, contrary to the seventeenth section cf this
by-1aw, shall be liable to & penalty of not inciv than fifty dollars,
exclusive of costs, upon esery conviction for any such offence.”

J. Il. Cameron, Q. C., showed cause.

Drargr, C.J.—I think tho Gth section is within the power
given by the Municipal Corporation Act, sec. 2465, sub-acc. I,
which enables the councils to pase by-laws for grantiog tavern
licenses. I thiok the word ‘“granting” does not impose the neces-
sity of the council sitting with n majority of the wholo number
present, to consider or determine on granting or refusing a license
to each applicang, and to pass & by-law or by-laws granting liceoses
to those whose application is acceded to. Ithink the mode of
dealing with the applications, consid ring and granting, and refus-
ing applications and issuing licenses, is intended by the langnage
used. When the license is granted it is under such by-law the act
of the corporation.

I also think the 11th section is good. Tt aoes not contravenc
the statute which it recites, but it adds to it provisions which wmay
lawfully be done, as to the times and hours when the Aouses and
bar-rooms must be kept closed. 1ts provisions may be adminis-
tered in compliance with those of the statute.

I have had more difliculty as to the 17th section. No part of
the Muoicipal Corporation Act wns pointed out to us, which in
dircct terms or ceven by obvious inference, confers authority to
make such a law. Thoe nearest approsch to it is in the 5th sub-
sec. of sec. 282, The ¢ suppressing of tippling houses* may, to
some cxtent, be aided by this regulation. And [ am the more dig-
posed to uphold it, because no one can or ought to complain of
injury arising from being prevented from cxhibiting publicly a
false notification, the priucipal object of which may welt be deem-
ed to be to induce persons in the streets to enter, and so to facili-
tate some illicit or immoral proceeding within.

The 20th scction depends on the 17th, the one creating the
offence, the other imposing the penalty. If the first can be sup-
ported, as T think it may, the latter is sanctioned by sub-scc. 6
of see. 213, of the Municipal Corporation Act.

I think the 19th section must be quashed. I fail to distingnish
this caze from that of Smuth v. The Cuty of Toronto, 10 U. C. C. P,
225, The 5th section of this by-law is of the same character as
the 254th scction o the Municipal Corporation Act. The very
vext section of the statute impeses a penalty of not less than 20
with costs for a first offence against its” provisiony; for a sccond
olfence not less than $10 with costs; for & third, not less than
3100 with costs; for a fourth, not less than three monthy’ impri-
sonmeunt with hard labour, but in no ¢ase forfeits the ticense for
such offence, however frequently repeated.  The 2614th section of
the statute nuthorizes a forfeiture of the license on a conviction of
having a riotous or disorderly house, but it gives the power to the
mayor, or police maiistrate of a town or city, with one justice
. having jurisdiction therein, or to the reeve of a township or vil-
 lage, with one justice having jurisdiction therein.  The Legisla-
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ture have not vcen fit to declare that the council of the corporation
may graut the license, the principal part of the sum paid for
which gees into their own treasury, and also impo-e forfeiture
thereof ns a penalty, for breaking any regulation to which they
may subject the holders of such hcenses; and 1 do not infer frumn
anything the Legislaturo have declared, that such was their
intention,

1 aw of opinion that so much of this rule as relates to quashing
tho 19th scction of this by-law should be made absolute, and that
the residue of the rule shoull bo discharged, and that the costs
be taxed to the applicant only a3 to the part of the rule on which
be has succeeded. I should probably have thought this a fit case
to withhiold costs, as the applicant bas asked for much ou which
he hag failed; but this by-law was passed after the rule nisi in
Smuth v. The City of Toronfo was granted, and the corporation did
not oppose the rule. They must bu taken to have bad notice of
tho judgment on it, and yet they have permitted this 19th section
to remain unrepeated.

DPer cur.—Judgment accordingly.

CHANCERY.

(Reported by Avex GraNT, Esq, Barrister-at Law, Reporter lo the (ourt.)

McLessax v. Hewarp.

Administrator de boni's non— s right to call the estate of @ predecessor o account
—Resls— Agent—Commassum,

The principlo npon which o administrtor should be cliarged with interest oo
fundys belooping ta the estats conrbdered and acted ob,

Aun rdministrator de bonts non having obtalned a decn o against tho representa-
tives of adeceased administrator for an account of hia dealings with the extate.
Ield that he was enhitied to chargs the representatives with futerest, &¢ | in
l’ho same manuer, aad to the same extent, as ouw of the uext of kin might have
done,

Where an adminlstrator who huil scted as agent for the intestate during hislifo-
time, had, with the assont of the deceared, used moneys belongzing to him,

issuo of the litigation; and that it dses not appear that any of
thoe parties interested ever called upon liw to juvest the moneys.

1th. That the defendants are not linble for interest, since the
death of the administrator, without proof of sutficient assets to
meet the claim.

Hth. That thoe Master’s mode of computing interest was errone-
ous in deducting the payments $rom the receipts in cach year and
calculating interest on the balance from the end of the year, and
that ho should have calculated interest upon the receipts and
payments respectively and severally from their dates.

6th. That no caso is ande by the pleadings or otherwise for
taking the nccount with rests, or charging at the most more than
simple interest.

7th. That n reasonable ¢commiscion should be allowed to the
admimstrator’s estate, and the Master has found that five per
ceut. on the gross receipts would, in his opinivo, be a fair allow-
ance therefor.

The crogs appeal claims that the account should have been
taken with rests, and that the master should not have made nny
report about allowauce as commission.

The facts necessary to the determination of the question thus
raised may be shortly stated as follows :—

Alexander Wood, the intestate, for many years a resident in
this city, in the spring or suminer of 1842, proceeded to Scotland,
where he remained till his death, in the month of September,
18144, At the time of his departure from Canada, be cwned a
large real estate in the country, and had s deposit at his credit
ia the Bank of Upper Canada, in Toronto, amonnting to about
£1383. DPrior to leaving, and about the 21st of May, 1842, tho
intestatc prepared o memorandum of instructions addressed to
two of his most intimate friends, Mr. Crookshank, the administra-
tor, and Mr. Gamble, in which, after thanking them for their
kindnesy in having undertakea to look after his property in bis

without any attempt at eonre lment as to us so using them, the court refused

to take the accuuut agsiust the administeator with rests, and the 1aster

having allowed the estate of the administrator 4 comuolssion of 5 per cent. on
monoys passiug through the hands of the administrator fu his hfe-timoe, the
court refused, on appeal, to disturb such allowance.

This was an administration suit, in which the usual reference
had been directed at the hearing.  The master having made his
report thereunder, both parties appealed on the grouunds stated
in the judgment.

MelLennan in person. A, Crooks contra.

Vaxgovenser, C —This is an appeal by both parties from the
Master’s report, by which it is found that on taking an account of
tho estate of the late Alexander Wood, decensed, there isa balance
due by the personal representatives of the late administrator of
tho deceased amounting to £4U83 10s. 7d. for principal and inte-
rest. The plaintiff sues as admwmistrator, de bonis non, being the
second in succession in that charactor. The following exceptions
are taken to tho Master’s report hy the defendant.

lat. That an adwinistrator, de donts non, cannot charge his
predecessor in that office with breach of trust or dereliction of
duty, or claim from his estate juterest upon mouneys retained by
him, although such interest might be properly charged at the suit
or instance of the next of kin of the intestate.

2nd. That at all events, in order to make such charge, a proper
case should have becn set out in the bill,

Jrd. That the Master should not have charged intevest at all,
either upon the moneys of the intestate in his ufe timo loaned to
or reccived by the administrator for him, s there was no agree-
ment or uaderstunding hetween them that interest should be paid,
nud that no account of his dealings as agent, but only as admin-
istrator, is sought in this_suit; or upon the maneys held by the
a(_]mimstrator as such after the death of the intestate, or held by
him between that time aud the time of his appointinent as such
administrator, because there was not, drring those periods, any
person to whom the administrator could safely pay over the
mouneys, the right to them being i litigation 1 Scotland between
rival claimants, and there being nothing to shew that the admin-
istrator wus not at any moment ready to account and pay over
the movey. That be could not invest, ag the period when he
might ho called on to pay was uncertain, depending upon the

at , (which, it seems, was not intended to be permanent,) ho
enters into details of various matters, and among them states: —
« A considerable sum of moncy stands at my credit in the Bank
of Upper Canade, which I was or am authorised to invest, and
bad intended to do so in government debentures, but there are
none such in the bank at present: it bas to be at command on
short notice, or I could have got amploe security for the use of it,
ag money scems much wanted at present, bot it is necessary that
I shall have it in my power to pay i1t out at any timo when called
for, though perhaps it may be permitted, or part of it may bo
permitted to lic for somo time if well secured, and the interest
regularly paid; but of this I am not certain At my credit
stands nbout £1300, and Mr. Webster has promised to pay Mr.
Gamble the debt due by him as he can spare the money.  Should
I require the moncy timely notice wilt bie given,”” Whether this
last sentence refers to the deposit or to Wehster's debt, or to both,
is not very clear. Again, he says, ““my dividends at the bank, if
any are declared, will be due in July, and a special power of
attorney being required f r the purpose of discharging the baok,
I have filled up one to Mr. Crookshank. Theso will cnable you
to satisfy any outlay called for on my account.” Mr. Crookshank
and the intestate appear to have continued on tho most friendly
terms to the last, and the utmost confidence seems to have been
reposed by one in the other.  Both were men of large properties,
and appear to have beea most intimate associates for years, and
Mr Crookshank appears to have uudertaken the duty of looking
after his friend's affairs in his absence from pure friendship, ani
not from any cxpectation of reward, and so far as I can sec he
discharged that Jduty mest faitbfully and houvourably. The per-
sonal property of the intestate is alone in question here. A great
many letters from the intestate to Crookshank, and extracts of
letters, (the originals not being forthcoming,) from the latter to
the former, reaching down to within a month of his death, are put
in.  The first in Jdate is one of the G6th September, 1842, written
by the intestate, and in which, after atluding to a previous letter
of the 20th of August, he says: * my deposit in that institution
{meaning the Bank of Upper Cannda) is too large to be lying idie,
if it can be properly placed out at interest for a time, tho pro-
ceeds will aid me, for [ um not without the need of it, times are
so hard here.”
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On the 17th of October tho intestate writes: ¢ I have just had
the pleasure of your different respected letters of the i!..‘ird.nnd
26th ultimo. Mine, despatched only threo days ngo will, in a
measure, have anticipated your wish. My deposit in the bank is
idle there, and I wished of you to take tho trouble of getting it
invested 8o ns to bring mo something. Nuw, as you can employ
it su as to scrve you, I shall be quite pleased if you do‘ 8o to the
extent you require. It will bo serving mo quite as I wish.” On
the 26th of October the intestate, after stating tho receipt on the
17th of tho letters already referred to, says, ¢ on the day yours
got here, I immediately answered them in o fow lines, to say that
any thing of minc in the Bank of Upper Canada is completely at
your service.  The time was short, but I hopoe my previous letter
would aoswer the purpese.” On tho 22nd of October, by the
extract produced, Mr. Crookshank appears to have written to
Mr. Wood on a variety of matters, and among them the bank
deposit, and proposes to take all tho intestate’s funds for two or
threo ycars, and offers a mortgage in security. He had not then,
of course, received the letter of the seventeenth of QOctober, aud
the contents of the letters therein alluded to are not shewn, though
they, or one of them, evidently contained a proposal to take the
money. On the 24th of November, Crookehank appeurs again to
have written that it would have been an accommodation to him-
self to havo got tho deposit, proposing several farms and lots by
way of mortgage and seccurity, and expressing a wish that the
mortgage should not be registered, ond stating that the deposit
was £1385 2s. 11d.; that a dividend of £62 had been received,
out of which somo small payments had been made, and that Mr.
Wood’s cheque would be required to draw the money. On the
30th of November tho intestato writes: *¢ the particular matter
interesting to yoursell was, I presume, satisfactorily anticipated
by my former letters. I think the power I left you {meaning the
memorandum of instruction) would bo sufficient to coable you to
draw out of the bank. Then I suppose my dividend at last timo
was placed at my eredit, with ten pounds from Captain Macaulay,
would be £62; the dividend on insurance stock only a few shil-
lings.” On the 19th of December, 1842, Wood writes: ¢ Mr,
——-—"3 letter does propose to Lorrow my funds in the bank.
I have written to him thut I had requested of you to invest these
funds three months siace. I think the power of attorney will
enable you to draw out by chequoe my deposit. It would be
rather hazardous to euclose one in g letter from this. If I should
surprise you sooner than expectation it will be necessary for mo
to have some funds at my command, as times hero are so bad. 1
sce you state cxactly the amount at my credit in the bank when I
left; of course the dividends would, and I hope will be paid. Of
course any demauds made, you will be 8o good as to discharge,
though I know of nono except taxes and any littlo matter. Fen-
wick (a secrvant left in charge of his house) may need to keep
things a little to rights. ¢ The Patriot® (newspaper) of course
once & year.”  On the fifteenth of December, 1842, Wood writes :
‘1 shall be glad to hear that the business with respect to money
transactions has fully answered your wishes.”

On the 26th of January, 1843, the intestate writes, «“I would
send you a cheque on the bank if I wasnot sure tho cashier
would have no hesitation in answering your own under the power
of attorney I left, for it was intended to enable you to do so in
case I required a remittance. Ikept an exact copy of the power.”
And be coclosed him a letter to Mr. Ridout, cashier of the bank,
instructing him to honour Mr. Crookshank's cheque for all or any
part of the money standing at his credit,

On the 28th of March, 1843, tho intestate writes, ¢ My last
covered a note to the cashier of the Bank of Upper Canada, tgough
I am pleased you have done without it. I do not wish any deposit
in my name in the Bank of Upper Cavada; if you do not want it,
get it invested in some other safo way, to be at my call when
neceseary.”  And he asks Crookshank to draw a small dividend
from the assuranco company. On the 24th of May, 1843, the in-
testate writes: I shall be glad that you have received all my
deposit, as I could not afford to leave it at such risks, though this
is between ourselves.  Would you advise to sell out?” alluding to
his bank stock. Ontho 29th of April, 1844, the intestato writes
a long and affectionate letter on various subjects, part of them
business, and expresses bis wish to bo again in Toronto, but fears

| it cannot be realized in that year. On tho 13th of August, in the

samo style aud about many matters, is written tho last letter from
Wood to Crookshank. It contains this passage: * I also mention
to Mr. G. that you will be remitting mo money, and if any of my
own remains in his hands to give 1t to you, that one remittanco
may serve. I shall hereafter inform you how much I want; so if
he offers you any, take it.” ¢ He soys, suffering it to remain,
they will pay mo interest for it.” Iu the following month, as
already stated, Mr. Wood died. Mr. Crookshank dicd i the year
1869.

Had theso two old fond friends lived to come :ogether again,
doubtless they would have scttled all matters between them
without the intersention of any third party. They have gone, and
tho court is employed in adjusting the same matters, and those
which bave naturally grown out of them, between their respectivo
representatives.

A general power of attorney, dated the 27th of Decumber,
1844, from several persons named Barclay, and from some
others, claiming to be next of kin and co-heirs of tho intestate,
was_executed in favour of Mr. Crookshank. What pretenco
of right theso parties made does not appear: they were probably
the rival claimants to Mrs. Farrell, whoso title to the intestate’s
real property seems to have been established at the close of tho
year 1850. About the same time an arrangement seems to have
been como to among the rolatives of the deceased as to the distri-
bution of his personal estate, though not perfected til some time
afterwards. About the 27th of December, 1845, the bill alleges,
and it is not denied, Mr. Crookshank took out letters of adminis-
tration to Wood's estato; upon whoso request, unless under tho
first-mentioned power of attorney, docs not appear. On the death
of Mr. Crookshank, and about the 19th of February, 1860, the
late Mr. Ewart, who for somo yenrs previously had been acting as
ageat for the heiress and next-of-kin, obtained administration de
bonis non, at the instance of tho next-of-kin of the intestate, and
instituted the present suit, which, on his death, after decrec madc,
was, ou tho 21st of December last, revived in the name of tho
present plaintiff as successor in the administration de Lons non.
The master’s report was made on tho 9th of May, 1862, A gene-
ral power of attorney to manage all the intestate’s real and per-
sonal estate, to receivo rents, get in and collect debts and moneys
due him, &c., and dated the 25th of March, 1846, was cxccuted
by Mrs. Farreil, and sent to Mr. Crookshank. Another power of
attorney from the samo claimant, dated the 14th of March, 18560,
and relating exclusively to the real estate, was also furnisbed.

As I havo alrcady stated, the rights of the several claimants to
the intestate’s real and personal estate do not appear to have been
settled to the end of the year 1850; and the arrangement in
regard to tho personalty not comnpleted probably till the beginning
of the following year. On the 9th of November, 1860, s lotter
from Mr. John Falconer and Mr. James Edmund, representing,
together apparently, those intercsted in the personal estate, is
written to Mr. Crookshank in tho following words:

¢ Aberdeen, Oth November, 1850.
¢ Dear Sir,—It is a long time since wo last addressed you. We
havo satisfaction in now conununicating, that ali opposition has
been withdrawn to the claims of our clients to tho estate of Mr.
Wood. In writing together, we write, as you are aware, with
regard to the personal estato only; and as to that property, the
forms are in progress, and will be shortly closed, for declaring tho
right to it of one of our clients, In that view it will be convenient
to prepare, in other respects, for tho transmission hither of the
funds which are abroad. And it will advance us a step, if you
will be so good as send us now an account of the matter, as it pre-
scntly stands. Bo so good also as inform us what form of dis-
charge you will require, when accounting to us as the representa-
tives of the relations on both sides of the deceased.
¢ We are, dear Sir, yours truly,
(Signed ¢t Joux FALCONEL.
(Sigoed

¢ Jaues Epnunp.
¢ The Hon. (Jeo. Crookshank, Toronto.”

Up to this time, no account of tho personal estato appears to
have been asked for, no enquiry in respect of it made, no direction
given. Al parties seem to have rested satisfied with Mr. Crook-
sbank’s mavagement and responsibility. About the beginning of
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tho year 1843, as well as I can ascertain, Mr. Crookshank, under
tho auihority given him by the intestate, drew from the bank the
deposit 8o often referred to, ot £1,383. And the question of
interest arises first as to it. Before, however, expressing an
opinion thercon, it may be well to dispose of certain questions
preliminary as well as techvical and formal. 1 think there is
nothing in tho first objection that the administrator de donis non
cannot claim interest on such allowances as the court will make
for breach of trust in bis predeceseor. 1ic¢ is appointed in succes-
sion to act for the court, which empowers him in getting in all
that properly belongs te, or can be claimed for, tho intestate’s
estate, and which the administrator has neglected to get in.
Both the administrator and his successor merely act for the court—
are both accountablC toit; and theone aud the other can be mado
accountablo in this court, and can scek the aid of this court in tho
administration. If there bo any objection to the claim of the
adwministrator de bons non, it must bo this, that the administrator
de bons non cannot call the cstate of the deccased administrator to
account, but that this can only be done by the court, or under the
authority of the court, which has appointed him. The objection
cannot be that the administrator de bonis non does not represent
the next of kin as fully as the original administrator, for his oflice,
his duty, his authority, his mode of appointment from tho eamo
power, is precisely similar. But that objection has not been made;
a decrco for an account has beeu consented to; and were the point
a debatable one, I am not now at liberty to consider it, but must
treat the estato of the deceased administrator as accountable at the
suit of the plaintif.  The sccond objection, and so much of the
sixth as relates to the pleadings, are answerced by the provisions of
section 13 of gencral order 42, of the court, and by the decree
itself. The fourth objection is displaced by the decrvee, which
states that tho defendants admit asscts of the said Geo. Crookshank
como to their hands suflicient to pay the plaintiff’s claim; that
claim heing, of course, whatever the plaintiff can mako himself out
cntitled «. under the deciee, according to the practice and law of
the court. It thus differs from the case Davenport v. Stefford, 14
Leav. 819,

Then, as to this deposit of £1383, which, with the intestate’s
permission, Crookshank drew from the bank and used. It was
1 think, looking at the correspondence, the intention and under-
standing of both parties that Crookshank should pay interest for
it, and yet the intestate never appears to have applied for or
received any interest on this sum. It is doubtful whether it was
his own money. His allusion to it in the memorandum of instruc.
tions would imply that it was not. 1fe states that it must be kept
on call or shert notice. 1le refused to invest it on mortgage ;
and he lets Crookshank havo it without mortgage, though the latter
appears at ono timo to have offered him such security if he could
get the money for two or three years.  Still, he writes to have the
money invested 8o as to bring him in something, though it is to be
called in on short notice; and he scems rejoiced when Crookshank
has taken the use of it, as hie evidently considers it safe with him,
and to produce something.  Money held on call would not generally
yicld the same rate of interest as that borrowed for a fixed period,
and yet I do not know what rate of interest other than six per
cent. can be charged in tho absence of any arrangement by
Crookehank with the intestate for & lesser sum, and of any evidence
shewing any other usual rate. I think he must be so charged
during the intestate’s life.  Tho titae at which this sum was re-
ceived does not very clearly appear, nor whether in one sum or
several sums. I the latter, a time should bo ascertained from
which interest should bo charged, considering that the money was
to be oncall. I think that as six per centum is to bo charged, it
would be but fair to charge interest only from the time when the
Iast of the sums was drawn out, if it was all taken within a short
time. On the other sums received during the intestate’s life-time,
1 think no interest should be during that period charged, for itis
evident that tbeintestate intended Crookshauk to hold these moneys
for the discharge of any claims payable by him, and to be remitted
to him at any moment he might require & remittance. Neither,
of course, should any interest be allowed on payments made duning
tho same period except whero and on g0 much as they exceed the
amount in haud to meet them.

This disposes of the subject of interest down to the iutes-

tate’s death, and it is now to be considered how it is to bo
dealt with during the four subsequent periods. The 1st, from
that death down to the time letters o1 administration were ob-
taincd by Crookshauk. The 2ad, from that period down to tho
year 1851, when the rightful claimants were ascertained. The
3rd, from that time down to tho institution of this suit. And
the 4th, during the pendency of the suit uatil the final order for
payment shall have been made. I have made this division of time
becauso the lcarned counsel for the defendants contendod that
different rules might bo applicd to them respectively.  On looking,
at the accounts, it does not appear that the administrator received
any thing from the death of the intestate until after letters of
administration were granted to him, but bo retained during that
period the deposit of £1383 ; and as I bave already found that he
was to pay intercst for it, he must during this period be charged
still with interest in the same way as it the debt was owing to the
iutestate’s estate by a third party. And so, throughout the sub-
sequent periods enumerated until the moncy was refunded. It is
quite truc as to it as well as to other 1moneys received and held by
tho administrator during the second of thoso periods that thero
was no oune to whom he could have paid them over, and that it
was uncertain whean he might bo called upon for them. An ad-
ministrator in such a case is in an awkward position, but 1 hase
found no case which has decided that tbis is a sufficient excuso
for his retaining moneys in his hands uninvested, or a good rerson
for not charging _im with interest on the moneys of the estato
which he has used. In Eogland he has no difiiculty in making
investments, as he can purchaso government securitics in the mar-
ket every day. IHere thereis greater difficulty, and the only courso
I think which can be properly taken is when a certain amouut,
such as onc would think sufficient to offer as a loan, has accumu-
lated in his bands to allow the administrator a reasonablo time to
seck a safe investment; and if °  shall not kave made oune, then,
after the lapse of that time, to chacge him with interest unless
he can shew that he has used all proper deligence to obtain an
investment, and has failed, and that Ke bas not himself used tho
money. If, whilo the partics entitled to tho estate are unknown,
the administrator makes investments of such o character as this
court sanctions, those parties on establishing their title cannot
complain that tho money is so invested and is not in specio ready
to their hand. Looking at the position, then, in which thisestate
stoad, the discretion with which, during their pendency of tho
ditigation, Mr. Crookshank appears to havo been intrusted by tho
claimants, and tho absence as already remarked of any desire by
them that any of the moneys should bo hung up in investments,
and tho expectation apparent in the letter of the Tth of November,
1850, that the funds were in o state to be transmitted so soon as
all legal formalities for confirming the title of the next kin to them
had been completed, I think the master cxercised o fair judgment
in charging the administrator with interest from the end only of
the year in which the receipts had accuinulated, after deducting
tho payments i that year, when such balanco amounted to a sum
sufficient for an ordinary investment, which could bardly be less
than £100. When a balance equal to at least that sum was not
in band, it might well be carried on into the ney ¢ year, and until
in the receipts of that year, n sufficient accretio. had been made
to call for an investment. From the time when the parties entitled
to the rmoneys were gscertained, and reasonablo time had clapsed
for arranging with them what was to be done with the estato
belonging to them, and how it was to be transmitted or invested,
the estate of the administrator must be charged with interest on
all moneys then in his haunds, or afterwards recovered and held by
him without the assent of the partics entitled thereto, except for
such reasonable timo of course as would be necessary for their
payment over, or transmission ; and from tho time of Mr. Ewart’s
authority to act for tho nest of kin, and to reccive their property,
being established and made known to the administrator, thero
could of course bo no difficulty in paying over the moneys inhang,
or as required from time to time. On the 4th of October, 18561,
Mr. Crookshank transmitted to the agents in Scotland of the next
kin, a biil of eschange for £2500 sterling, amounting to upwards
of £3000 currency, and as it is not certain at what time in that
year the rights of these parties wero finally fixed, I cannot say
that there was any uarcagonable delay in transmitting thoso
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woneys, chargeable, ns they were, with interest. Mr. Crookshank
may have thought and convidered that this was all ke owed,

ilo had now become an old man, and during the residue of his
lifc was much enfeebled by age and growing infirmitics, and for
some tiine before his death was quite nnbecile. It does not ap-
pear that he was engaged in busincss nt any time, or that he was
other than n gentleman of property living on the means which it
afforded him. ~ I havo gaid already that Mr. Crookshank appeared
to have discharged his voluntary duty to his friend, thoe intestate,
most faithfully, and I sce nothing in his dealings with the estate,
after he assutned to be its administrator, from which I shonld infer
that he intended to act otherwise, although hie has rendered him-
#f linble to charges, which from the relation in which ho had
stood to tho intestate, and from a mistaken notion of his own
obligations, ho might probably have considered himsalf free. I
have seen nothing to shew that Mr. Crookshank would himself
havo declined to account fer the money which he borrowed from
the estate with interest upon it.  Indeed My, Iwart says that he
never heard of that pretenco till lately.

The defendants wero not parties to the transaction, and were
ignorans, of it in its inception, and canuot be said to have impro-
perly raised tho question as guardinns of their testator’s estate.
For the delays which have occurred of late years in tho mnot
rendering of proper accounts, and the paying over of any balance
which on these adjustments might be found due, though legally
he, Crookshank, canuot be considercd morally responsible.  Iis
agents, from Mr. Ewart’s evidence, are cvidently to blame; and
although it may be unfortunate for tho estate that the evidence of
McLeaa has not been procured, still T think the master would$not
have been justified in further delaying this report for it. The
defendants have waited taking the risk of his return to the country
instead of exumining him gbroad,land they must abide by it.

1 have not failed to consider the objection that this is a Will for
an account of Mr. Crookshank's transactions, as administrator,
and not as agent of Wood in his Jife-time ; but { think the latter
aro necessartly involved in the other, for it was his duty as ad-
winistrator to call himself to accouut with himself as agent.

Mr Crooks insisted again at tho close of the argument that the
Master’s mode of computing interest was wrong, and that interest
siould be calculated on payments and receipts from time to time;
and Mr. McLennan, for the plaintiff, assented toit. If the deten-
dants still wish for this mode, I will order it, though I have
already stated I would not have subjected tho estate, under the
circumstances, to such a rigid rule. The claim for exemption
from interest during the pendency of this suit cannot be maintained.
An accounting party runs the risk of a report in his favour, ora
balance being found against him; he ought to know the state of
his own nccounts, and what moneys he has in hand, and if ho
disputes his indebtedness hie must bo charged with interest on any
bzlance found against him. *

I thiuk the cross appeal must bo dismissed. This is not a cage
for compound interest; and any calculation of the master which
would chiarge it should be disalowed. There has been here po
wasting of the fuuds; no trading with them; no concealment of
receipts; no making of profits with them ; no delaying in account-
ing or paying over, which can be cousidered the fault of the ad-
ministrator himself, though legally responsible for the neglect of
his agents. 1 think also, it is a proper case for the allowance of
a commission. In all tho powers of attorney referred to, o rea-
sonable compensation, or as the Scotck phrase used expresses it,
¢ gratification” for the services of tho administrator is guaranteed
him, and I think under the 13th section of the General Order
before referred to, tho master was nght in reporting upon it,
though perhaps it will be more proper to allow the sum recom-
mended on the hearing on further directions than now.

I have carefully considered all the cases cited on the argument,
ond I cannot but fecl that there will be often difficulty, and some-
times great harsbness in applying rigidly in this country, the
rules usually adopted in England. I say usually, because they
meet there with frequent relaxation, and, as they should, in no
case more often than when there has been a totol absenco of mala
JSides in tho administrator.

COMMON LAW CHAMBERS.

(Repurted by Rorent A, Thannisun, Yoy, Barristerat-Law )

In re Srater AND WrLLS.

Con. Stal, Can., cup. W3, se¢. 16— Fvrm of contrtion—Habeas Corprus—~Laberty of

the sulyegt.

It fe the duty of a jndgo haring an appheathon for dicharge from custody on
heilung eorpus, whete s person i3 restrained of liberty umid £ a statuts, to dis
chargo tho per<on, unless satlstld by unequisocal words ju tho statute that
the boprisenmoent is warranted by tho statute,

A conviction under Con. Stat, Cun., eap, 105, fur keeping a huuso of ill-fame, or
teing an snmte of such & house, adpudicating that the aceused should pav a
fino of T forthwitl, sl by mpraonad for thve monthe, untess the fine
souncer piid, 1s pot warraot o by sec. 1v of thoe statute.

(Chambers, December 26, 1862)

On 18th December last, upon the application of Eliza Slater and
Catharino Wells, two prisonors in the common gaol of tho county
of Wentworth, Mr. Justico Morrison ordered the issuc of a wnit
of habeas corpus ad subjiciendum out of the court of Conmon Pleas.

The writ was in tho following form:—

[L. S.] Vicroria, &o.

To tho keeper of our common gaol in and for our couaty of
Weatworth :

We command you, that you have beforo the Honorable William
Heury Draper, C.B., Chief Justice of our Court of Common Plens
for Upper Canada, at Toronto, or other the presiding judge, in
Judge’s Chambers, at Osgoode Hall, in tho said city of Toronto,
immediately after the receipt of this our writ, tho several bodies
of Elizabeth Slater and Catharine Wells, being committed to, and
detained in your custody ag it is said, together with the day and
cause and days and causes of their being scverally taken and
detained, by whatever names they may called therein, to undergo
all and singular such matters and things as our 2aid Chief Justice
ot other the judge sitting in Judge's Chiambers as aforesaid shall
then and there congider of aund concerning them the enid Eliza
Slater and Catharino Wells, or cither of them, in this bebalf.

Witness, &c.
(Signed) L. lHevorxy.
Per Statutusn tricesimo primo Caroli Secundi Regis,
Jos. C. Morrisoy, J.
On 13th December last the writ wos returned.
The return anacxed tu the writ was in the fullowing form :—

I, Georgo Jamieson, of the city of Hamilton, keeper of the com-
mou gaol of tho county of Wentworth, to whom the herewith
annoxed writ has been directed, do hereby humbly certify, that
in obedienco to the said writ [ have present the bodies of Eliza
Slater and Catharine Wells therein named, together with the day
of their commitment and causoe of their detention in my custody,
and that such day and causo will more fully appear by the war-
rants of commitment hercunto annexed, marked with the letter 13,
under and by virtue of which warranty the said Eliza Slater and
Catharine Weclls are and bave been detained in my custody at
hard labor.

(Signed) Gro. Jadiesox,

Keeper of said Gaol.

Annexed were two sets of warrants of commitment bearing date
on the samoe day. Thoe second set, though in no way referring to
the first, wero cvidently substituted for the first — the first being
defective in several respects.

I'he second or amended warrant, under which Eliza Slater was
detained in custody, was in the followiog form:—

Crrr or Hasuwrox, 1 To the Chief of Police, or any constablo
TO WIT: § of the city of Hamilton, and to the kecper
of the gaol of said city :

Whereas, Eliza Slater was, upon tho complaint of George
Graham, police constable of said city, duly convicted before me,
G. H. Armstrong, Police Magistrace of the said city, for that she
on the third day of December, 1862, in the said city, was guilty
of keeping a house of ill-fame in said city, contrary to the prosi-
sions of chapter 105 of the Consolidated Statutes of Canada, aud
was by mec adjuldged to be committed for the said offence to the
common gaol of the county of Wentworth, there to be kept for the
spaco of three mouths, unless she pay the sum of fifty dollars fine.
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These ave therefore to command you, the said Chief of Police,
or constable, to convey the said Eliza Slater to the said gaol, and
her to deliver to the keeper thereof, together with this warrant.

Aud I do hereby command you, the said keeper, to receive the
snid Eliza Stater in your custody in the said gaol of the said city,
and her there safely keep for the space of three months, unless
aforcsaid amount i sooner paid; snd for so doing this shall bo
your sufficient watrant.

Given under my hand and seal, at Ifamilton, this third day of
December, in the 26th year of the reign of our Sovereign Lady
Queen Victoria, in the year of our Lord 1862.

{Signed) G. II. Arystroxa, P. M.

The second or amended warrant, nnder which Catbarine Well8
was Jetained in custody, was in the following form :—

Cizy or Hamivrox, } To the Cbief of Police, or any constable
TO WIT: of the city of Hamilton, and to the keeper
of the gaol of the said city:

Whereas, Catharine Wells was, on the complaint of Robert
Graham, police constable of said city, duly convicted before me,
G. H. Armstrong, Police Magistrate of the said city, for that she
on the third duy of December, 1862, in the spid city, was guilty
of being an inmate of a house of ill-fame, in said city, contrary to
the provisions of chapter 105 of the Consolidated Statutes of
Canada, and %as by me adjudged to be committed for the said
offence to the common gaol of the couaty of Wentworth, there to
be kept for the space of three months, unless she pay tho sum of
fifty dollars finc. *

Thesc are therefore to command you the said Chief of Police,
or constable, to couvey the snid Catharine Wells to the asid gaol,
and ber to deliver to the keeper thercof, together with this
warrant.

And I do hereby command you, the said keeper, to receive the
said Catharige Wells into your custody, in the said gaol of the
anid city, and her thero safely keep for tho space of three montbs,
unless aforesaid amount is gooner paid, and for so doiug thia shall
bo your suflicient warrant.

Given under my hand and sead, at Hamilton, this third day of
December, in the 26th year of th» reign of our Sovercign Lady
Qucen Victoris, in the year of our Lord 1862.

(Sigued) Q. L. Anrusrroxg, P. M.

Robert A. Harrison having asked for and obtained leave to file
the writ and rcturn, moved to discharge tho prisoncers, upon the
ground, among others, that sy imprisonment for threo months,
unless the fine imposcd were not sooner paid, wasillegal, inasmuch
83 by the statute the proper mode of enforcing payment of such
fines is by distress of the goods and chattels of the persons subject
to the fine; and 3t wns not shewn that any effort had been made
€0 to collect the fine. Ho referred to Cou. Stat. Cav., cap. 105,
scc. 16; Jtex v. Chantler, 1 Ld. Rayd. 645; Rex v. Whitlock, 1
Str. 263,

T. 11. Spencer shewed cause, contending that the warrants sub-
stautially complied with the statute, and argued that if defective
in form they could not bo held void because supported by good
and valid convictions. 1ic produced the convictions, aud referred
to scc. 29 of Con. Stat. Can. cap. 105.

Tho foilowing is a copy of tho conviction of Eliza Slater :

City o HavizroN,

to wit. December, in the year of our Lord one
thoueand cight hundred and sixty-two, at the city of Hamilton
aioresaid, Lliza Slater, being charged beforo me, the undersigned
Georgo H. Armstrong, Esquire, police magistrate of the said city,
b; Robert Graham, a police constablo of the said city, is con-
victed beforo mo in open court, for that she, the said Eliza Siater,
at tho time the said information was laid, bad been kecping and
then was keeping o house of ill-famo within tho said city of
Hamilton, and I adjudge her, tho said Eliza Slater, for the said
offence, to pay a fino of fitty dollars to mo as such police magis-
trate forthwith, to be applied by me in accordance to the provi-
sions of chiap. number 105 of the Consolidated Statutes cf Canada,
and in default of such payment to be imprisoncd in the common
gaol of tho county of Wentworth, situate within the city of Ham-

}Bo it remcmbered, that on tho third day of | -

ilton, for the period of three months or until such fine bo paid, if
the same shall be paid within said three months.
Given under my hand and seal the day and year first above
meationed, at Hamilton aforesaid,
(Signed) Q. IL. ArwusTnovo, P. M. [L.S.]

The following is a copy of tho conviction of Catherine Welis:

City or HaMiLtox, | Bo it remembered, that on the third day of
to wit. December, in tho year of our Lord one
thousand eight bundred aund eixty-two, at the city of Hamilton
aforesaid, Catbarine Wells, being charged before e, the under-
signed George 1. Armstrong, Esquire, polico magistrate of the
said city, setting in open court, by Robert Grabam, police con-
stable of tho said city, with being an inmate of a hiouso of ill-fume
kept by ono Eliza Slater, within the said oity, and such chargo
being brought sgainst her, the said CatharinoWells, she confessed
before mo in open court that she resided in said house of ill-fame
and was an inmato thercof, and therein had c¢arnal communica-
tion with men visiting said } of ill-fame. Sho i3 upon her
own confession couvicted befor. &, for that she, the said Catha-
rine Wells, at the timo tho eaid information was 1laid, was an
inmate of a house of ill-famo within the said city of Hamilten.
And I adjudge the said Catharine Wells, for the said offenco,
to pav a finc of fifty dollars to me as such police magistrate forth-
with, to be applicd by .o in accordance to theprovisions of chap.
nomber 105 of the Consolidated Statutes of Canada, and in
default of such payment to be imprisoned in the common gaol of
the county of Wentworth, situate in the city of Hawmilton, for tho
period of three months or until such fino be paid, if the samo shall
be paid withia the said throe months.
Given under my hand and secal the day and year first abovo
mentioned, at Hamilton aforesaid.
(Signed)  G. H. Awustroxg, P. M. ([L.S.]
Mr. Harrison argued thav the convictions so far from being good
and valid were themsclves void, on the same ground of objection
that he urged against the warrants.

Hagarry, J.—The second warraats of commitment produced by
the gaoler in return to the habeas corpus, shew that cach of tho
prisoners was convicted by the police magistrate and adjudged to
be committed to gaol for three months, unless she pay $50 fine;
and the gaoler is commanded to keep her ¢ for the space of threo
months, unless tho aforesaid amount is sooner paid.”* The con-
victions which are produced shew an adjudication that prisoncrs
shculd respectively pay o fine of S50 to the polico magistrate
forthwith, and in defoult of such payment bo imprisoned for
three months, or until such fino bo paid.

Tho csse turns on the 16th scction of cap. 105 Con. Stat. Can.
Tho recorder (or polico magistrate) is aathorized to commit tho
offender to gaol, with or without hard labor, for any period not
exceeding six months, or may condemn her to pay s fino of not
exceeding, with the costs, $100, or to both fine and imprisonment
not exceeding the said period and sum; aud such fino may be
levied by warrant of distress, &c.; or tho party convicted ¢ may
be condemaed (in addition to any other imprisonment in the same
conviction) to bo committed to tho common gaol for a further
period not excceding six months, unless such fine be sooner paid.”

Wo aro told in scc. 26 that we must not refer to cither of tho
acts in the same volame in relation to summary convictions, or as
to indictablo offences for guidanco.

I feel no small difficulty in construing tho 1Gth clause from the
peculiar wording of tho latter part of it.

In tho cases before mo no imprisonment is swarded as s sub-
stantive sentence or punishment.  The fine is the only penalty if
paid.  But it was not paid, nor does it secm that sny attempt was
mado to levy it by distress. The magistrate adopts the last alter-
native of tho section, viz., imprisonment to enforce payment, or
for non-payment. The words aro that he may award the offender
to be committed (in addition to any other impriconment on the
samo conviction) to be committed for a further period, unless the
fine bo sooner paid. I think, according to ordinary grammatical
construction, I might read the sentence without the parenthesis:
and were it not for the use of tho word * further” no difficulty
might arise. But can this word be rejected ?  Did the legislaturo
wcean by a further period, especially after the words in tho paren-
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thesiy, to give the power of commitment, cxcept.in a caso where
imprisonment bhac been awarded as a substandve punishment,
Hero lies the whole difficulty. I am vot bound to yeconcile doubt-
ful termms, or shew a reason for any peculiarity of expression; but
am bound to sce if an imprisonment be warranted by clear, une-
quivocal words in the stutute which confers a new power over
personal liberty. . . . .

It may bo the legislature consn}crcd that in ordinary cases &
magistrate could readily ascertain if the parties could pay & fine,
and when o fine only was awarded by him, could levy it by
distress on the offender’s chattels, and no imprisonment would be
necessary; but that when the casc was of that nature that the
magistrate could readily sce that imprisonuent should be awarded
substantially as n punishment besides a fiae, that ho should com-
mit to gaol at once, and super add to the first imprisonment a
farther time, unless the fine wero sooner paid. Magistrates
attended by n staff of policemen can generally in cases like these
readily ascertain if the parties can pay # fioe, or have personal
property to meet it, so that littlo practical difficuity need be
apprehended.  In the case of rich offenders a fine alone is often
a slight punishment, and imprisonment lias to be resorted to as o
substantial punishment. Thus the clause in question can casily
be applied. 1t is not difficult to imagine a case in which where a
fine alone was awardad, and no distress attempted, but an imme-
diate commitment till this fine be paid, that the person committed
would be debarred of the means of raiging the amouut of the fine,
in which case imprisonment, though only resorted to to cnforce
payment, would be turped into a substantial punishment.

I havo felt much doubt about this case, but on the wholo think
I am bound, when personal liberty is concerned, to dischargo the
prisoncrs, unless I sce unequivocal words used by tho legisiature
warranting their imprisonment.

I direct the discharge of tho prisoners.

Brearrey v. Eastox.
Yenue~—~Change on application of plawntiff—Terms.

In all transitory actious It is In the power of the court or a judge to chango the
veoue, npon application cither of plaintaff or defendant.
If plaindill apply, he mnst abow re: blo g ds for the aJ
Where 1t was sworn that unless tho venuo wero chaoged. p!:ﬁn(i(! would bo, in

danger of losing his debt, this was held to be & reasonable ground
Where tho applieation is made by plalatifl, it witl only bo granted upon payment
to defendant of tho costs of thoe zpplication.
(Chambers, Dec. 27, 1862.)

Durand obtained a summons, calling on the defendant to show
cause why the venuo in this cause should not be changed from the
County of tho City of Toronto to tho County of York, one of the
Urited Countics of York and Peel, upon grounds declared in afii-
davits filed. .

He filed two affidavits. The principal affidavit was that of
plaintiff, in which it was sworn that tho action was brought to
recover upwards of $3005; that the greater part of the sum was
for money lent to the defendant for the purpose of getting the
Toronto Strect Railway into operation, and for other purposes
specified ; that defendaut agreed to pay $4000 in September last,
in settlement of accounts between the partics; that he (plaintiff)
could have sued defendant at the last October assizes for the Uni-
ted Counties of York and Peel, but postponed payment upon the
undertaking of defendant to pny interest at the rate of 23 per ct.
per month; that defendant was, on the 1Sth November Jast, then
being in New York, served with o writ of summons, as a B.itish
subject resident in a forcign country, and had fiftcen days to
appear; that he (plaintiff ) was anxious to have the cause tried as
soon a9 possible, and believiog the debt to be in danger had the
venue in the County of the City of Toronto, tho assizes for which
county preceded the assizes for the United Counties of York and
Pcel, but, owing to the time the defendant had to appear, and the
course of pleading adopted, and other things arising in the pro-
gress of the suit, the ¢ase, unless the venue be changed, could not
be tried at the then appronching assizes for the County of the City
of Toronto: that the defence sct up by defendant was one purcly
for delay, and the causo was one which, owing to the existence of
tho Toronto Strect Railway, could be more impartially tried by a
country than by a city jury; that hio (plaintiff) was credibly in-

———

formed that defendant was making efforts to scll his interest in
the Street Railway, and had removed considerable amounts of his
personat propecty out of Canada, and, apart trom his interest in
the road, had not much property in Canada; that ho (plainti€f)
verily believed he was in danger of Josing bis debt if the venuo
wore not tried at the Torouto winter assizes; and that the causes
of action involved in the suit arose partly in the County of the
City of Toronto, and partly in tho County of York.

The remaining affidavit was that of Mr. Durand himself, in
which the course of the proceedings in the cause was sct out, and
from which Mr. Duraod concludcd that he was thrown over the
assizes for the County of tho City of Toronto ihrough the tricks
of the defendant. Nothing turned upon this affidarit, and so no
further reference is here made to it.

D. MeMichael (with him A. YeNab) showed cruge. e filed an
affidavit of Mr. McNab, in answer to the affidavit of Mr, Durand,
which also set out the course of proceedings on the cause, and
from which he (Mr. McNab) concluded that Mr. Durand was
thrown over, not by rcason of any nct of the defendaut or his
attorney, but ny reason of his own course of procedore. No afli-
davit was filed in sanswer to the affidavit of plaintiff, showing
grounds for the belief that the debt was in danger. It was con-
cluded on the part of the defendant that plaintiff having selected
the County of the City of Toronto as his venue, should bo held to
that selection, and that the summons should be discharged. Fife
v. Bousfield, 2 Dowl. N. S. 703, and Rule Pr. No. 19 (Har. C. L.
. A. 5Y9), were cited for defendant.

R, A. Hurrison (with him Durand) supported the summons, aud
argued, first, that the application was ono of right (Fobertson v.
Hayne, 16 C. B. 560), and, sccondly, even if one in the discrotion
of the court or judge, that rcasonable grounds were shown
for the excrcise of that discretion, inasmuch as the trial, so far as
defendant was concerned, could bo as conveniently had at tho
assizes for the County of the City of Toronto, as at the nssizes for
the United Counties of York and Peel (24 Vic. cap. 68); and it
was sworn {and not contradicted) that unless the cause were tried
at the assizes for York and Pecel, his debt would be in danger.
(Mercer v. Voght, 4 U. C. L J. 47; McDonell v. The Drovincial
Insurance Company, 6 U. C. L. J. 186.)

Hacarty, J., baving taken time to consider his judgment on o
subsequent day, said be considered the application goveraed by
Mercer v. Voght (4 U. C. L. J. 47), and upon tho authority of that
case would make the summons absolute to amend the declaration
by changing the venue from the County of the City of' Toronto to
the County of York, oue of the United Counties of York suud Pecl,
as asked, but only on paymeat of costs. Mo referred to Comerford
v. Daly, 11 Ir. Com. Law Rep. G2.

Summons absolute, on payment of costs.

RoninsoyN, DEMANDANT, v. BLANDSHARD ET AL, TENANTS.

Dower~Infant tenants~—Compelling plea~Draclice.

Whero, in an action of dower safter declaration filed, and notico to plead serv @
upwn infant tenants, the latter neglect to plead, an onler nusi may bo mado
that vuless the infants plead within a given time, the demandant may assign
John Doo for thelr gusrdian, which onler nis alterwards, upon ap a@davit
of servico and affidarit that no plea 8lcd, will bd made atsolute.

(Jan. 7,1563)

This was an action of dower.

The declaration was in tho ordinary form, and avsrred that the
husband of demandant dicd seized of the land, and that since his
death she was wrongfully deprived of her dower in the land, und
therefore besides dower claimed damages.

Annexed to the declaration was the notice prescribed by Con.
Stat. U.C. cap. 28, sec. 4, whercin the tenants were informed that
unless they pleaded to the declaration within twenty days from the
service thercof, judgment would be signed against them by default,
and execution follow thereon according to law.

Copics of the declaration and notico were served on William
Blanchard and Mary Jane Potter, wifc of Thomas Potter, a de-
fendant, on the 3rd and 8th December, respectively.

William Blaanchard and Mary Jane Potter were botb, at the timo
of scrvice of declaration and notice, minors.

The time for pleading cxpired, and no plea was Hlcd on behalf of
citker of the winors.
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R. A. Harrison, on behalf of tho demandaat, having filed an
afidavit showing the foregoing facts, made application for an
order that unless the infant tenauts should plend by guardian
within three days after service of the order, demandant should be at
liberty to assign John Dee for their guardian, enter judgment for
default of o plea, and take all other necessary proceedings in tho
cause.

Mr. Harrison, in support of his application, cited 2 Chit. Arch. 9
Ed. 1170, and cases there noted.

McLeay, C. J., on 31st December Jast, made tho order as fol-
lows: *Upon rceding the affidavits and paper filed, I do order
that uanless the above named infant tenants shall plead in this
causo ﬁby guardiasn) within threo days after service hercof, tno
demandant may assign John Doe for guardian of the infant
tenants, William Blanshard and Mary Jane Potter, and enter
Judgment thereon for default of a plea, and take all necessary
proceedings in this cause in tho ordinary way.”

The order was served on 20d January, 1863.

After the expiration of the three days limited by the order,
Jokn Paterson, upon an aflidavit of the service of the order and of
search for plea, and no plea filed, applied for an order absolute.

Drarer, C. J., made the ordexr absolute. It was in the follow-
jug form: * Upon reading the order mado in this causo on 31st
December last, by the Honourable Archibald McLesn, Chief Jus-
tice of Upper Canada, that unless, &e. (reciting order of McLean,
C. J.), and upon reading the affidavit of service thereof, and an
affidavit that no plea has heen pleaded by said infant tenants, 1
do order that the above named demandant may assige John Doo
for guardian of tho infant tenants, William Blanshard and Mary
Jano Potter, and enter judgment thereon for default of o plea,
and }kao all necessary proceedings in tho cause, in the ordinary
way.

COBOURG FALL ASSIZES.

Caser Justice Drarer Presiding.

—

(Reported by Tinoxss Moss, Esq, LA, Barrisler-at-Law.)

HutcuresoN (Judgment Creditor) v. ALLEN (Garnishee) WiLxor
ET AL (Judgment Debtors).
ITeld, the judgment deblor admissiblo as a witness on behalf of tho plaintiff in an
activn uuder a garaisheo order.

This was n garnishee action brought by the plaintiff, s judgment
creditor, to recover the amount of a debt alleged to be due from
the garnishee to the judgment debtors, under the usual order for
thoe issue of a writ.

Wilmot, one of the judgment debtors was tendered as a witness
on bebalf of the plaintiffs.

Cameron, Q. C., acting for defendant (the garnishee) objected.

Theo learncd Jupor, consideritg the evidenco admissible, over-
ruled the objection.

The verdict was for the defendant.

ENGLISH REPORTS.

(From the Law Times Reports.)

Ringway v. WEBBER AND ALGAR.
Costs—Tuxation—Striking out co-d¢ft—C. Z. P> A. 1852—15 & 16 Fick c. 76, 3.37.

Tho samo rule prevaiis on taxation of costs in actfons of contrast where the nawe
of a codeft. is atrnck qut by tho judso at tho trial, as prevaals In actions of tort
whero tho verdict §s 1 favour of ono of two co-defts and against tho other;
that is to say, the party cxonerated from liability is ontitlxt to & molety of the
cotls. {Nov.8and 11)

This was an action on o contract brought against the defendants
as co-owners of a ship. The cause was tried before Blackburp, J.,
at Excter spring assizes. At the close of the plaintiff°s case the
judge suggested that there was no cvidenco of authority in the
defendaot Algar to bind bis co-partner.  IHe allowed the name of
tho defendant Welver to be struck out, and the action then pro-
ceeded, and a verdict was given against Algar for £113. When

the costs cawe to be taxed jt was found that nothing appeared on|
tho record as to the striking out of the name of Webber. Appli-|
cation was then made to a judge at chambers, and Blackburn, J.,
made an order under the C. L. I. A, 16 & 16 Vie. ¢. 76, 8. 37,
that the name of Webber be struck out of the record. The judge’s!
order was in genoral terme, and did not specify tho course as to
costs. On taxation the master allowed the defendant Webber one-
half of the costs.

Karslake now moved for a rule to show cnause why the order of
Blackburn, J., should not be amended, and why the master should
not be dirccted to review his taxation. Tho question arises on
what ‘principle tho costs should in this instance be taxed. The
master having allowed Webber one-half of the costs of the defence,
the plaintiff, who has succeeded against the other defendant, only
gets one-balf of his costs, the defendant Webber taking the other.
The question is, whother that is, under the statute, the proper
principle for the taxation. [Winriams, J.—DBoth are liable, as
between attorney and client, for the wholo costs.] Yes. The
effect at present is, that instead of getting the fuil costs from
Algar, who defended the action, and sgainst whom he succeeded,
tho plaintiff gets ouly half the costs from him.

Encrr, C. J.—If thero is an cstablshed practico in such cases,
we will not disturb it; if thereis not, we will consider snd settlo
the principle on whick costs in similar cases should be taxed.
We will inquire of tho other courts.

Enrg, C. J., now delivered the judgment of the court.—This
was 3 rule moved for by Mr. Karslake, to review taxation. On
the suggestion of the judge, judgment was to bo entered for ono
of tho defendants, and the case was to proceed against the other
of the defendants.  Ono of the defendants being, therefore, exon-
erated from liability by the interference of the judge, under the
C. L. P. A, the question was, what was the principle on which
the costs of tho defendant weroe to bo tuxed? The master pro-
ceeded on this principic. Ile considered what was the sum total
of costs to bo paid by the defendant, and divided the samo. o
congidered the defendant who was cxonersted from liability was
entitled to a moiety of the costs which would have been due if
both the defcndants had succeeded. It was contended by Mr.
Karslake that the costs of the plaintiff would be just the same,
and the costs of tho other Jefendant were not sltered at all by this
proceeding.  We find there bas been ono understood and undie-
turbed rule of practice. In such a case as stated, the sams prin-
ciple was adopted a8 in an action of tort, where the verdict was
in favour of one defendant and not the other. That is the
principle upon which the masters havo estimated tho costs.
They have treated it by noalogy in actions of contract, where tho
caso goes not against the first defendant; and, as at prescat
adviscd, the court being informed by the master that this has not
been disturbed, and the court not being aware of any better prin-
ciple than that, they say, prima facie, they will assume thst the
master is right.  That may not be the case where the rule sheuld
not becarried oatin utter stricteess, and whero the circumstances
of the case requiro o variation. In the present case there are no
circumstances brought forward that require variation, and the
rale will be refused. Rule refused.

UNITED STATES REPORTS.
QUAPTER SESSION CASES.

CoMMONWEALTH V. LOWRY.

1. T¢ Is wrong for & party to commenco s criminal prosecution againat hisadvers
sary in a civil suit, for a d perjury ted in somo collateral proceed-
{og, daring its pendency and beforo its terintnation.

2. When ono is charged with a criminal offenco, cosuplaint should bo made toa
magistrate, whio §asues hiis warrant upon which the accused 18 arrested. and has
s prelimioary examination, 21d {s bailed, or committed fu default thercof or
discharged.

3 Tbis practico has been uniform sinen the organization of the Commonwealth,
attd what timoe and ussge has thusmatured should bo regarded as & fundamental
right.

4. Tho law ic jealous for tho reputation and protection of the citizen, and willnot
necdlesaly sulyect him to the severcondeal of judicial nvestigation for an alleged
offcace, on the firnt imputstion of it, when a more wild, less oxposed and less
cxpeusito one will answer as well.
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5. Tho seading of a ) to tho Orand Jury without a preliminary cowplaint,
arreest and oxaunnation, is in tlolatlon of law.

©. Caws< of vivlations uf the revenue lawe, and of innovations upon the peace and
good order of society, are oxceptious to these rules
In the Court of Quarter Sessions of Eriec County.
Indictment for Perjury.
The fucts ave fully stated in tho opinion of the Court.
Davenport, Dist. Atty., and Galbraith, for Commonirealth,
Marvine, Marshall, Sill and Douglass, for defeudant.

Tho opinion of the Court was delivered by

Derricksoy, J.-—The motion to quash the indictment in this
case, is based upon several errors alleged to be apparent in the
facts embraced in the following statement,

The defendant brought an action in Foreign Attachment agaiust
Fox & Van Hook of Washington City, in the Common Pleas of
this county, and at the meeting of the court iz May last & rule
was faken on the plaintiff to show his cause of action, and why
the suit itsclf should pot be quashed. In obedience to this rule,
the plaintiffl wade an affidavit in which he set up various matters
arising out of dealings which had taken place between bimself and
the defendants, and in which ho alleged he had been wronged to
tho amount of several thousand dollars, and claimed the right to
receivo the same in tho light of conscquential damages. The
court being satisfied that the action was not founded in contract,
mado absolute the rule and the suit was dismissed. Oan the same
day, or the one following, the dcfendants went before a magistrate

£ the city and made & formal complaint against the defendant of
perjury, said to have been committed :n this affidavit, upon which
a warrant was issued and the defendant arrested ; but after a
hearing and examination of the charges before tho magistrate,
he was discharged on the grounds—as the transcript from the
Jjustice’s docket states—that the averments in the affidavit wero
immaterial.  Lowry then brought suit by ordinary process against
the samo parties for tho same cause of action on which the foreign
attachment was instituted, and that suit is still peading and unde-
termined in court.  From an affidavit made on the hearing before
us, it appears that Lowry was requested by citizens of Eric, in a
public meeting, to proceed to Washington to aid in securing the
appointment of a certain naval officer to o particular vessel, with
which he complicd. This was tho week of the August Sessions,
and on the day bo left, os on the ono following, Fox & VanHook
went to another magistrate of the city and made a sworn com-
plaint for perjury, similar to the ono previously mado against the
defendant, on which a warrant was issued and placed in the hands
of a constable, who returned it the same day—that the defendant
could not be found. A certificate of this was made out and
handed to the District Attorney, by whom s bill of indictment
was prepared and sent to the grand jury, and was returned into
court as true.

Theso arc the material facts; and the complaint made in rela-
tion to them is, that the sending up of a biil of indictment with-
out a previous opportunity being offered the defendant of an
examination and hearing before the magistrate, and especially
after he had been arrested and discharged on a former warrant
aud hearing was illegal and oppressive ; also, that the chargo it-
zclf was premature and unwarranted while the suit in which the
aflidavit was made as the cause of action was still pending in
Court; and further, that the averments in the aftidavit were imma-

“terial and collateral to the real question beforo tho Court in the
application to quash the forcign attachment, and not sufficient to
warraut & charge of perjury.

. In determining the motion before us, wo do not deem it cssen-
tislly necessary to decido that the complaint for the aeged per-
Jury was prematurely moGe, 88 this is one feature in the law
which gives controlling influcnce in the disposition wo must make
of it. Wo take occasion, howerver, to soy that as a general rule
3t i3 wrong for a party to commence 2 criminal prosccution
against his adversary in a civil suit, for & supposad perjury com-
mitted in some collateral proceceding, during its pendency and
before its final termination ; and noe Court will knowingly allow it

" to be donc unless the course of justice would suffer to refuse it.
A contrary practice would have a tendency to produce the most
scrious mischicf, and induce many an honest but timid creditor to
forego his rights, rather than havo himself subjected to theimpu-
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tation of crime, however grouundless and corrupt thio chargo of it
might bo; and if countenanced, how many offenders would go
unwhipped of justice by the comnmencement of a similar prosecu-
tion agaiust the accuser in the previously instituted one, and this
for the gole purpose of bringing about an amicable cessation of
hostilitics, or to operate on tl.e fears of the adversary, and thus
stifle prosccutions which, if carried on, would bring offenders to
justice and merited punishment. Courts of justice should never
give countenance to & practice like this, or it would be subversivo
of the ends of their creation—tho protection of creditors and
injured persons in their legal rights, and the punishment of evil
doers. In general, it is time enough after the civil suit, or the
criminal chargo has pagsed the test of judicial trial, or been other-
wise disposed of, to commence the investigation of offences which
havo originated during their progress. If it is attempted beforo
this, it should not be without some apparent necessity for it, or
the direction of the Court. This course will leave causes and
criminal charges to be disposed of on their intrinsic merits, with-
out being affected by the prejudices which might attach to them
from prosecutions subsequently got up involving the purity of the
prior moves, motives and actions.

Tho insufficiency of the sverments in the defendant's affidavit
as a ground of perjury, because not pertinent or material to tho
court’s adjudication in quasbing the suit of forcign attachment,
however much we might be disposed to regard them in that light,
(wero the prescnt the prdper tirae for their consideration) would
more properly be noticeable on 2 traverse of the indictment; and
wo therefore pass them by, and como to the point on which we
dismiss the bill as improperly brought into court. The defendant
had been oncearrested and dischargzed by the magistrate because,
in his opinion, the grounds of the accusation against him were
insuflicient to predicate legal guilt upon ; and although this would
by no means preveat & subscquent complaint for the same sup-
posed or actual offence on which ho might be arrested and held to
bail, or committed for want of it, yet it should of itself, in the
absenco of any other cause for it, forbid the sending up of a biil of
indictment unless he was a fugitive from justice, which it is not
pretended the defendant was when this second complaint and war-
rant was made and issued agaiust him. The supposed knowledge
of the defendant’s absence, or of his purpose to leave home for a
brief period, when the last complaint was mede, and the spparent
haste in having the warrant returned and the bill zent to the
grand jury, might possibly subject his accusers to a sevcre criti-
cism for running in the matter at the time and in the manner they
did, and ss indicating motives more to gratify private ends and
feeling than to promote public justice. The motives, however, if
over 8o impure, would not justify the court in quashing the indict-
ment. With a jury they might bave a very decided and controlling
influence, but could not, or rather should not, if guilt was clearly
cstablished.  All that we bave to consider is, were the proceedings
subsequent to tho issuing of the -econd warrant legally right? In
England tho established course for centuries has been, when ono
is charged with a criminal offence, to have complaint thereof mado
before a magistrate, who issues bis warrant, upon which the
sccused is brought before him for examination and hearing, and
whea this is through with be is then let go on bail or committed for
want of it, or is digcharged. If the latter, it is beeause the ma-
gistrate issntisfied of the absence of guilt, or it would be his duty
to have the accused detained to answer the charge. Such has
been the uniform practice in this commonwealth since its first
organization as such; and what time and usage has thus matured
sbould be regarded as o fundamental right, and not to be intruded
upon cxcept for palpable reasons.

Indeed the law i jealous for the reputation and protection of
the citizen, and will not necdlessly subject him to the severe ordenl
of o judicial investigation for an slleged offence, on the first impu-
tation of it, when a more mild, less exposed and expensive one
will answer as well. If probable guilt is mado apparent, the
nccused is made cognizant of it at the outset, and who his accuser
ig, and is thus enabled to prepare his defence in court. DBut of
what use is this rule, and whst protection can it afford to the citi-
zen, if it may be disregarded at pleasure, or even under a sem-
blance of conformity to it, while it is apparent that the design was
to prevent & preliminary cxamination before the magistrate, the
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informer gets before a grand jury, where, unknown to the accused,
hie secures the finding of a bill, and then for the first time bas it
in biy power to have tho defondant arvested ?  Tho discharge by
the magistrate did net exonerate the defendant from s second
arrest by the same or any other justice, but it would serve as an
additional reasor, if one was waunted, to protect him from liability
to arrest on o bill of indictment found in court, without a provieus
hearing or an opportunity offered bim to have one. Nor would it
do for & court o be indifferent to the nction of the magistrate in
discharging the accused after a hearing was had of the complaint.
It would be like iguoring o constitutionnily appointed official, and
ia tho very road to prevention of tho most serious consequencos.
Whean it is made to appear thet tho ends of justics arc best sub-
served by the sending of o dill to the grand jury without o prefi-
mivary complaing, srrest, &c., and the court is fully satisfied of
this, dircctions to thig cffect may bo given; butif it is done or
attempted without such directions, it iz not ouly without law but
in violation of it, aud must submit to its merited rebuke. The
rute, however, is not without exception, particularly in those cazes
where the revence 1aws or the general peace aud order of socicty
are ingovated upon. Public necessity in such instances gives rein
to alwhalesome tolerance of these exceptions, because private pro-
secutors are not always gaud but seldom to bo found to take ¢he
proper notice of them. In the present ease there was nothing to
bring it within tho exceptions, but everything to show that the
scnding of the Wil to tho grand jury, and the action upon it it
there received, were premature and ilegal, and must therefore be
quashed.
Indictment quashed.

oaswr

GENERAL CORRESPONDENCE.

Municipal Low—Qualification—Township Councillor—
Lownship Librarian.

To Tur Entrons or tar U. C. Law Jourwar.

GextieMeN,~I am, and have been, 2 member of the muni-
cipal council of this {ownsbip for years. We fake your
excellent Law Journel, but from my distance from the post
office and other causes, I gee but ton fow of them, otherwise I
might zot hace to trouble you for an suswer to the following
question.

On Monday two wecke I sgain intend to run for the offico
of councillor. ¥ will be opposed by D, W., who has held the
office of librarvian for this ward, From tho frst of this year
till yesterday two weeks past, the 20th ult,, when ho came to
couneil gnd hauvded in his written resiguation ns librarian,
preparatory to his running against mae in this ward for the
council.  Can be legally run aud if elected, wilk his election
be good? A few words in answer t « this in the Zaw Journal
will ever bo remembered with the moss lively gratitudo.

Yours, with profouad respect,
Witviay SzzuroN.

P. S.—At the time ho resigned ho named bis own little
daughter in his own house ag his successor. Ilis pay from

the counci! as librarian is $5 per year.
W. S
Township of Collingwood, Dec. 18, 1862,

[D. W.is in a position to run sgainst you, provided his
restgnation of the office of librarian is a legal one; provided
all accounts between him nnd tho municipality bo closed ;
and provided his property qualification be such as the law
requires in the case of a fownship councillor.}—Ews. L. J.

MONTHLY REPERTORY.
CHANCERY.

e

V. C &

Lartuership—Return of pretwitim—Casts —Arbitration claugem—m
Covenant nol to sue.

Where there i3 o prowiso in porinership articles for a return of
o part of the premium, and the parties dissoive by mutual con-
sent and unconditionslly, on bill fited subsequontly, the Court will
not order o return of nny portion.

Misconduct, in the absence of an agreement to dissolve, isa
ground for adverse dissolution and & return of the premijum.

Where thero is an uneonditionsl dissolution by agreement, it is
not competent by oither party to enter into the question of pro-
vious conduct,

A mere delay in making out accounts not amounting to n
refusal, docs not mako the party so delaying lisble to tho costs up
to the hearing,.

Au agrecment tn partacrship articleg to submit disputes to
arbiteation is uat an illegal withdrawal frow the decision of tho
{ Court 5 but if 5 negative covenant not te sue is superadded upon
such arhitration clause, such covesant is an iegal withdrawal.

Leg v. Pace.

V. C K Feesave v. Fresixg.
Lractice—Alleration of daw since decrec———Letilion of rehearing,

Where, gince the making of an order, tho law has been altered
on which the order was founded, the praper course is to preseata
petition of rehearing of tho arder to be hieard with the csuse.

v.C. 8. Twryax v. Hupsox.
Lien-—Advance of part only of a sum agreed to be advanced.

M agreed to give H one-third of the profits of a centract, if I{
would ussist bim in performing it by sdvanciog a certain sum.
H failed to advance the stipulated amount, but gave bills, some
only of which were satisfied by bim.

Held, that H had & lien on the said profitg for so much ag ho
haQ actually paid.

M. R. TieoERSLEY V. CLARESON.

Specific performance—Agreement for a lease-—Newly erected housein
town— Reasonable state of repair~~Onerous covenant to maintain
and repair.

A bill for the epecific performauce of au rgreement o fakea
feass of a nowly erecicd house in town was dismissed with costs,
upon the ground that the plsintiff had not delivered up tho houso
in & reasopablo state of repair to the defendont, the incoming
tenant, who was required by the terms of the agreement for the
lesse to eoter into a covenant to smaintain and deliver up the same
in a proper state of vepair. .

In overy case of such & description there is an implied contract
on the part of the lessor to finish and deliver up the house to the
incoming tenant in o completo tenantable state of ropair, proper
for a house of tho character ngreed to be demised.

V.C. K. Prowes v. Bossgx.
Legitimacy—Access—Presumption of pasentage—Lunacy.

Where a husband was coufined in & lunatio asylum, the wile
belng resident 25 miles off, and there was a special interdiction on
their heing left slone together when she visited him; yet it
eppearisg on the cvidenca that there was o pessibility of sexaal
intercourse, s child which was born under these circumstances
held legitimate.

The child of 2 married woman is presumed to be legitimate, und
the evideace to repel such presumption must ke clear aad conclu-
sive, the onus probandi beiug on the party alleging the illigitimacy.
In considering an allegation of illigitimacy the court will Jook at
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the balance of probabitity, even strong donbts not being sufficient
to prove such illigitimacy. L.
Family likeaess may bo & special circomstanes, but,

; ordinarily
spesking, tha least possiblo weight is given to it

L. J
Mortgage——Conditionel sale—Fraud or pressure— Undervalue.

DoraLass v. CULVERWELL.

Where 8 person in pecuniary difficulties excecuied a coaveyanco
of land st np uvndervalue, under circumstauces which tended to
Bhow a betief on his purt that the transaction was intended to bo
n mortgage transaction nd nat an absolute sale—the somo solici-
tor acting for botls partics- the court set aside the insiroment as
‘an abseluto aale,

M. R.

Adminiscration of assets~—=Suit &y anauitant to have annuily secured
—Na arrears due—~Costs.

In & suit to secure an annuity which was charged upon the
whole of the testator’s estate, but in such s manuer that it was
not incumbent on the testator to sell any part thereof fo raisc and
pay the annuity, it appeared that, before snit, the representatives
of the testator bad made the plaintif n beneficial offer to secure
the aunuity, which had been refused, also that the anpuity bad
never been in arrear.

Held, that the plaintiff was entitled to a declaration that the
annuity proved a chiarge on the estate; aud that when any portion
of such estate was sold, a sufficient portion was to be apportioned
1o secure the gnnuity, but that the plaintilf must pay the costs of
the suit up to and including the hearing., Liberty to apply in
case the annuity should fall in srrear.

Benreett v, Derevaste,

V.0 K DANIEL V. AXDERSOX.

Injunctéon——Right of way—Common landlord.

Whatever right may be scguired or linbility incurred by tenants
infer se, that cannot confer such right, or liability on the comman
awner of both properties, isaswuch as a man ¢cannet have & right
or casement agaivst himself; and, thercfore, when the parties
purchiasc of & conmen vendor, whatover rights or Habilitics exist
us between themselves, there are none with regard to him, cnd s
purchaser can only purchase subject to the samo rights aud lis.
bilities as kis vendor Liag or is subject to.

V. C W, Witoe v. Witos.

Fraciice—Staying Proceedingr—=Casis,

A plaintiff who has obtained from the defendant all the objects
of the suit pending the hitigation, is entitled to move to stay all

further proceedings, sud to recover the costs of the suit from the
defendant,

V.0 8. Tue Learuer Crorsn Compaxy v. Bressey.

fujunction — Lessee's covenant (o inaure — Exorbitant premigno

J(V}ial;xhry of sub-lessec— Unsupported allegation as to character—
osts.

A lessee covenanted to insure the demised premises in such
affico as his lessot ghownld sppoint. He sub-let tho premises, and
bi3 sub-tessce covenanted to pay what e sbould pay for insurance.
He insured the prewises, at an_cxhorbitant premiugt, in an office
0% appointed by the lessors. The court granted an injunction to
restrain him from proceeding with an action o recover the pre-
mivia from the assignees of his sub-lessoes.

The bill contained ar allegation that thoe fessee was ngeat of dhe
company in whick he had insurcd the premises.  This was proved
1o be facorrect, and the bilt was amended by striking out the alle-

gation. Plaintiffe were orderel to pay the costs comsequent on
the nllegation.

FAULKNER v, LLEWELLAN,

V. C. K.

Specific perfarmance»—-xigreemnz Sfor lease—Motion to pay rent o
ourt

¥ agrees with i to grant bim o lease for 21 years of a certain
fouse 10 be built, the term to be computed from the timo when it
shall bo completed and fit for habitation. L takes posscasion
Hefore tho house is farnished, and refusing to excevte the Sease or
pay rent, P files o bill for specific performance and payment of
the rent, nud moves for the payment of a year's rent into courtd.
Motion refused witk costs,

Y. C. W, Re Tur Paaxix Lite Assunaxce Sociery,

Hoank's Case. -
Winding vp—Contributory.

A, o sharcholder n o joint stock compapy, gove notice to the
dircctors of & trast deed, by which he bod assigned bis shares to
B and € upon certain trusts.

B and C did not exccute the deed of scttlement, but their names
were entered npon the shore vegister as trustees, snd from timeo
to time they received in that capacity the dividends upon the
shares, as trustees for tho persons named in the deed of trust.

Held, that B apd € were tiable a3 contributories without quali-
fication.

V.C. W,

Copyright—Sale for limited period— Unsold sfock.

Under o purchase by & publisher of the copyright of a work
for four years, tho expiration of the period docs not determine his
right to sell the remaiuing stock priated by bim duringthe period.

Howirr v. Hare.

V. C. W, Darroy v, Hiwt.

1llConstruction—-Gift (o grandehildren—Restrictive twords

enlarged by considering context and scope of will.

Gift by will to “all and every the child and children of tho
tesintor's daughter who should be tiving st the time of her decease”
to bo psid to and become vesied in “such child or children' in
the case of song at twenty-ono, and in the case of dsughters ai
twenty-one or marringe; but if such times for payment should
bappen in the lifetime of the testator’s daughter and her husband
oy the surviver, then after the decease of such sorvivar; but
nevertheless the shaves of “all awd every auch child or children™
to be vested and transmissible on their attaining 21 or merviage,
sithough suck respective times shonid kappen before the deceaso
of the survivor of his said daughter and ber hushand.

1eld, that & child who attnined twenty-one aud died in the life-
time of its mother took a veated interest.

COMMON LAW.

BEX. Mosrrx v, Covgs.

Vegligence— Baslment—Damage—Fvidence of—Verdict for—Nom-
tral damages—New Trial.

In an action on a bailment for negligence, the evidence as to

damage being slight or douhtful, a verdiet for the Plaintiff for

nominal damsges will not be set aside ns peeessartly absurd, un~
reasonable, or inconsistent.

EX. C. ARINSOX v, DEsny.

Tliegal contrart—Money pard under compulsion—Far delictyma—
DLaywment to tnduce creditor to enter wnto composition deed,

The platatiff; being in insolvent circamstances, entered into a
composition deed with his creditors.  The defendunt, one of his
creditors refused to sign unless bo wero paid & sum of money.
By o sceret avrangement the plaintiff paid to the defendant £50
1o induce him to sign the composition deed, which the defendant
accordingly did.

Ield, that the plaintiff was cotitled to recover hack the mo

- 3 - “e
in an action for moucey bad sud reccived, o
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Negligence—Right of Way—Nuisance.

The praprictor of & dangerous macline lawfully erccting it on
and cver which persons are allowed to passis not hable tor imjmy |
sustnined by avy oue who, in so passing alung nesar to 1t stumbles
accidentally, znd so falls against the machino in metion, it being
visible and avoidable, although not so fenced as to prevent injury
to any ono striking against it.

REVIEW.

Ax Excuisn DicrioNary or AL Excerr Fauruiar Wonps,
INcLumsa tHE Prixciean Sciestiric axp Tecusicay
TeryMs 1IN UsE: compiled by Jaez Jexkins., Published
by J. B. Lippincott & Co., Philadelphia.

We seldom notice new books except written on some branch
of the law or on kindred subjects, but an esteerned friend has
called vur attention to this work, which is a little gem in its
way, and which the author has properly enough termed a
“ vost pocket lesicon.”” It is published at the small sum of
50 cents. It is “ an English Dictionary of all except familiar
words, including the principal scientific and technical terms”

of the standard Reviews, to do so without delay. The annual
subseription for any of the four Reviews is only $3. Black-
wnod and any one of the four Reviews may be had for $5;
The fuur Reviews and Blackwuud may be had for S10 per
annum.

Tue EcLectic Magazing, for December (New York: W.IL
Bidwell), is received. It is embellished with a fine portrait of
the weil known Bible commentator Albert Barnes, of Phila-
delpbia. We observe that the present number closes tho 57th
volume of the Eclectic; and of them it is well said, they com-
prise an amount ef literary treasure more choice, more varied
and valuable, than can be found in any other serics in the
language. * Treatment of the Insane,” in the present num-
ber, will be found a most useful paper at the present time.
# The 'T'heory of Cromwell’s Life”” will be read with interest,
as having a tendency to throw additional light on the life and
character of this remarkable man. We have not time to
particularizo the remaining articles, no less than eighteen in
pnumber.

The FEelectic is a magazine of some peculiarity. It is so
named beeauso it contains selections from the leading maga-

in vse. By excluding all words the meaning of which is sup- | zines of the world, such as the Edinburgh Review, the Quar-
posed to be known to every one who speaks the English lan- | terly, Blackwood, Fraser and the Dubllin University Maga-
guage, the compiler has succeeded in producing o most dimi- ' zines, The price is moderate, considering tho vast amount of
nutive volume, capable of being carried in the vest pocket,:reading matter that is furnished to subscribers. It is only

but still containing every word, technical, or scientific, or,
otherwise, which is in general use. In fact it omits only
what everybody knows, and contains what everybudy wants
to know and cannot readily find.

Tae Uxitep Srares Insuraxce Gazerte, New York. Not-
withstanding the protracted war now being waged in the
United States and consequent depressiva of business, the,
course of the United States lnusurance Gazetle appears to be
steadily progressive. Its circulation is a wide one. It
cannot be wider than we wish it. It abounds with informa-
tion on the subject to which the Magazine relates (Insurance)
of immense value.

Tue Law Macazine axp Law Review for November, 1862,
{London: Butterworth’s, 7 Fleet-street), is received. The
entertaining dissertation on the * Rights, Disabilities and
Usages of the Ancient English Deasantry,” is continued in
this number. In addition there is in the number an article
on the question of the hour—Prison Discipline. It is, how-
ever, more a historical resume of the question, than an argu-
mentative dissertation either on one side or the other of it.
The Extract from Luord Brougham's Letter to the Earl of
Raduor is copied in this number of the Law Jowrnal. It will
be read with interest by the many admirers, both in the new
and the old world, of the veteran law reformer. The remain-
ing articles—such as “Goneral Average,” ‘ Glasgow Mur-
der,” and “ The Patent Law”’—are all of interest, but we can
dv no more than mention them. We kunow of no periodical
better deserving of the snppurt uf Jawyers and legislators than
the Law Magazine and Law Revico.  }t is only L1 sterling per
annum,

Tue Epixpiren Reviesy, for October (New York : Leonard ;
Scott & Cu.), is also received. Contents—* Solar Chemistry,”
“The llerculanean Papyri,” ¢ The Mussclmans in Sicily,”
“The Supernatural,” *“The English in the Bastern Seas,”
“The vegend of St. Swinthen,” ¢ Mrs. Oliphant’s Life of
Edward Irving,” *'I'lie Mausoleum at Nalicaruassus,”  Hops
at home and abroad,” ¢ Prince Bugene of Savoy,” T
American Revolution ’—are of varied interest. The bare

he i

necessary for the Eelectic to be known, to be appreciaten.

APT’OINTMENTS TO OFFICE, &c.

JIIEIR AND DEVISEE COMMISSIONERS.

Tho Hon. Sir JOHN BEVERLEY ROBINSON, Bart.: Tho Hov. ARCHIBALD
McLEAN, The Hon PHILIP MICHAEL MATHEW SCOTT VANKOUGIINET;
The Mon WILLIAM HENRY DRAPER,CB ; The ilon JAMES CURISTIE
PALMER ESTEN; Tho Hou. JOBERT EASTON BURNS: The lon JOHN
GUDFREY SPRAGGE, The Hon. WILLIAM BUELL RICHARDS; The Hon,
JUHN HAWKINS HACARTY, and The Hun JUSEPIL CURRAN MURRISON,
to bo Commissio~ers under the provisions of chap. SU of the Con Stat.of Um)er
Canada, intitaled An Act respecting claims to lands ia Upper Canada for which
10 patonts bavo issued.—{Gazotted. December 20, 1802.)

COUNTY JUDGES.

ROBERT LYON. of the City of L.tawa, Esquire, Rarrister-at-Law, to bo Deputy
Juadge of the Conoty Cuurt of the County of Carleton —Qazetted, Dec. 20, 1562.)
NOTARIES PUBLIC.

EDWARD HEATIICOTE, of Campbellford, Exuire, Attorney-at-Law, to Loa
Notary Public in Upper Canada.—(Gazetted, December 6, 1562.)

FREDERICK I'ROUDFOOT, of the City of Toronto. Fsquire, Attorney-at-Laws
to be a Notary Public in Upper Canada.—{Gazetted, Decernber 15, 1862)

THOMAS HOLDEN, of the City of Toronto, Esquire. Attorney-at-Law, to loa

ll\'omry Publi in Upper Cansda —(Uazotted, December 13, 1562 )

CHARLES G:AMON, of Collingwood, Esquire, Attorney-at-Law, to be 8 Notary
Poblic in Upper Canada.—{(Gazetted, Doceinber 13, 1862,
DEPUTY CLERKS OF THE CROWN.
PIEKRE THECTOR MORIN, Deputy Clork of the Crovn and Plean in and for
tho County of Esson, discharged from offico —(Gazetted, December 6, 1562.)
CLERKS OF COUNTY COURTS
RODERICK McPONALD, of tho Town of Cornwall, Esquire, tn bo Clerk of tho
County Court of the United Countics of Startont, Dunds anad Glengurey, inthe
ruot aod stesd of Robertson McDonell, Esjairo, docesed —uUazotted, Docemnber

6, 1562)
CORONERS.

EDWARD McKENZEE, Esquire. M D), to Lo an Aszociato Coroner for the Unit-
od Counties of Lanark and Reofrew.—{Gazetted, Decetnber 6, 1862.)

GEORAQE H CORBETT, Esquiro, M D, to Uo an Associate Coroner for tho
Cnnty of Simcoo —{Uazetted, December 6, 1562 )

JAMES G FREEL, Esquire, M1, to boap Associate Coroner for the United
Cunnilies of York and I'eel.—Gazetted, December 33, 1662.)

JAMES G FRELL, Esquire, M.D., to be an Asscciato Coroner for tho Counaty
of Ontario —{Gazetted. December 13, 1562.)

TO CORRESPONDENTS.

mention of the many and miscellaneous topics is sufficient for |« Muxvrus"—Under  Division Conrts.”
our purpose. That purpose is, to induce such men of edaca- |« Witau SEriT0s"—CUnder  Goveral Correspondenco.”



