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DIARY FOR MARCH.

—

1. Mon.. St. David. Last day for notice of trial for Co.
Court York. Sub-Treasurers of school moneys
to report to County Auditor.

7. 8UN. 4ith Sunday in Lent.

9. “Tues General Sessions and County Court sittings in
County York.

14. BUN. 5th Sunday in Lent.
17. Wed. St. Patrick's Day.
2. SUN. 6th Sunday in Lent.
25. Thur. Lady Day.

26. Fri.. Good Friday.

28. SUN. Easter Sunday.

29. Mon.. Easter Monday.

—
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DIVISION COURTS ACT.

Much difficulty has been felt by clerks and
bailiffs in meeting the requirements of the late
Act, with regard to the forms necessary to
carry it out. The consequence has been that
different forms are in use in different counties,
None, however, with the sanction of authority,
and of course there is not that uniformity
- Which is so desirable. All concerned will
therefore be glad to learn, that a Board of
County Judges has been appointed, under sec.
22 of the Act, which gives them full power to
frame rules of practice and proceedings in the

ivision Courts, with authority from time to
- time to make rules for the guidance of clerks
- 8nd bailiffs and as to their fees.

_ This addition to their powers will be exer-
Cised, we feel sure, with a due regard to the
Iterests and rights of both officers and suitors,
and will be the means of effecting many useful
- Teforms both as to procedure and fees, besides

:ettling the practice and forms under the late
ct,
We learn that temporary rules have been

3greed on by the Board, but as the Superior
- vourt Judges are absent on Circuit it is not
- Pobable that the rules prepared can have

“®Ir approval, which is necessary, for some
Weeks yet. After hearing from all the judges
ta &nswer to questions proprosed to them, a
9l body of rules will be passed by the Board
. T usé in the Division Courts. The middle
¢ Mﬂy will bring probably the time of meet-
'§ for the purpose indicated.

The Board is composed of, Judge James R.
Gowan, of Simcoe, Chairman ; Judge J. Jones,
of Brant ; Judge D. J. Hughes, of Elgin; Judge
James Daniell, of Prescott and Russell, and
Judge James Smith, of Victoria. 1t is very.
well appointed, though we should like to have
seen Judge MacDonald of Wellington, and per-
haps one or two more added to it. The Judges,
under the guidance of their indefatigable
and most competent chairman will rapidly per-
form the labours assigned to them. We should
therefore, advise clerks and bailiffs not to lay
in a large stock of forms, as they will more or
less be rendered useless by those that will be
promulgated by the Board.

We reserve most of our space this number
for the reports of some interesting cases. The
topic, however, most interesting at present to.
many of our readers will be the new Division
Court Act, which, in the hands of most Division
Court officers for some time past, has within
the last few days appeared ir its proper place
in the last volume of Statutes for Ontario. We
publish a letter on the subject which takes as
pleasant a view of it as possible, but we think
that Division Court Clerks and Bailiffs, at
least, have little to be thankful for.

SELECTIONS.

THE HIGH SHERIFF.

The office of Sheriff is one of those institu-
tions which, forming an essential part of the
machinery of the English coustitution, is at
once & subject of popular interest and of daily
importance to the legal practitioner.

In Serjeant Atkinson's well known work on
« Sheriff Law,”—the fifth edition of which has
just appeared*—we find described, in a very
lucid style, the practical duties at this day of -
the High Sheriff and his subordinates, as re-
turning officer in the election of members of:
Parliament and coroners—as judicial officer
in the trial of writs of enquiry of damages,
and compensation cases, &c.; as assisstant to-
the presiding judges at the assizes and quarter-
sessions; ag chief executive officer in civil and:
criminal cases in carrying out the judgment
and sentence of the law, and as chief conser--
vator of the peace in suppressing riots or re~
sistance to the law.

This short summary of the learned Serjeant's
Sheriff law suffices to show how various and

* “Sheriff Law, a Treatise on the Office of Bheriff, Un-
dersheriff, Bailiff, &c.,” by George Atkinson. Serjeant-at-
Law, B. A, Oxon ; 5th edition. London : Bweet, 3, Chan-
ery Lane. 1669,
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important are the legal functions of the High
-Sheriff who, in the language of Sir Edward
“Coke, “is an officer of great antiquity, and of
sgreat trust and authortity, having from the
‘Queen the custody, kecping, command, and
‘government in somie sort, of the whole country
committed to his charge and care.”

As to the antignity of the office, learned
writers somewhat difler in th.eir speculations,
:and we may readily acquicsce in the obgerva-
tions of Mr. Serjeant Atkincon on the anti-
quarian aspect of the subject: “Tn England
there are many gend institutions whose begin-
n.nes, like the sources of great rivers, scem to
baffle discovery.  The office of Sheriff is of
this Lind.”

It iay suiiice for ail uscful purposes to say

that at every poried of the English constitu- .

tion the oflice of Sheriff appears as anintegral
part of its system, forming a feature which
1o power of the Crown, no resistance of the
populace, no intrignes of the aristoeracy, have
ever been able to effice,

Tac office of Iizh Sheriff really forms one
of the most popular features of our constitu-
tion, carrying with it, as Blackstore observes,
a strovg trace of the demoeratical part of it
The common law, indeed, vested the whole
power of clection in the people, in order, as an
-old statutc™ expresses it, **that the commons
might choose such as would not be a burthen
to them.” A statute passed under very bad
-auspicest deprived the people of this power,
and the mode adopted ever since of assigning
High Sheriffs has been by certain dignitaries
holding ofiice under the Crown, who annually
nominate three sufficient persons in cach coun-
ty for the office, from whom the Crown selects
usually the first on the list for actual service.
Fortunately the practice has grown up of these
duties wholly devolving on the Judges meet-
ingat Westminster Hall; and thus a guarantee
afforded at all events against men Deing im-
properly selected for the shrievalty, and the
iligh Sherill’ has little cause to fear a comnpa-
rison between his own just title to office and
that of some whom he has occasionally to pro-
claim on the hustings as * duly elected.”

The office of High Sheriff is still a very im-
portant one, and so regarded not only in the
letter of the law, but socially by all classes.
The duties are rarely neglected, but it would
perhaps be an advantage if those who are
selected for the shrievalty regarded more their
personal obligations on taking office.

The High Sheriff, as weare told by Serjeapt
Atkinson, * has a right of precedence within
his county of every nobleman during the time
he is in office,”} and his duties, already refer-
red to, show on what various occasions he is
called upon to act. We are among those who
would gladly see the power and dignity of this
ancient office fully vindicated, instead of the

* 28 Edward I.7%: 8. t 9 Edward 11, st. 2.
¢+ SheriX Law, 3.

more active duties being so much delegated to
others, the undersheriffs and their subalterns
the Sheriffs’ officers and the javelin men ; and
even the pomp and ceremony of the office
being only observable during the parade and
scramble of the commission day at the assizes H
and its concommitants, the Sheriff’s ordinary
and the Sheriff’s ball.

On the very many oceasions in the course
of his year of office on which public meetings
of the various classes within his county are,
or ought to be held, we would have the High
Sheriff take his legitimate part; we would
have the principal exercise more power, and
the deputies less. Tt is not too much to ask
of a gentleman selected for a single year for
such an important office that he should give
personal attention to its numerous duties.

Had High Sheriffs during their year of office
generally been at the pains to personally in-
quire whether one important part of their
functions, viz, the returning the jury pancls,
was conducted in a proper manner, whether
abuses in the working of our system, lately
shown to have grown up in almost every dis-
trict, were or were not perceptible in the rou-

tine of business in their own several counties, 4

the recent exposure of the abuses of our jury
system might have been avoided.

If high Sheriffs, in whose name the anpop-.
ular work of executing legal process against
the goods and persons of debtors, had during
their year of office always deemed it a part of
their duty, as gentlemen and men of honour,
to see that the process so exccuted in their
names was not made & mediam of abuse and
extertion, much private misery and wrong
would have been saved.

If the Sheriff as returning officer at elections
had, in days gone by, in the exercise of his
commen law power, duly inquired into glaring
instances of bribery and corruption, before de
claring at the hustings unscrupulous aspirants
to the rank of M.P. duly elected, we should
hardly have needed the costly machinery
which from time to time has been called into
existence with the vain design of suppressing, -
bribery, intimidation, and other corrupt prac-
tices at elections. Not only would we have
the High Sheriff now personally oversee the
performance of his various duties by his sub-
ordinates, but we should be glad to find that
high functionary hold his own on all publie
occasions—be something more than a mere
attendant in the execution of the commissions
of assize, &c., and act in every instance up {0 -
the station the law assigns to him—the chief
official within his county, showing favour or
subservience fo none: poor or rich, noble
or commoner, popular or unpopular,— La®w
Magazine.
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SIMPLE CONTRACTS & AFFAIRS
OF EVERY DAY LIFE.
NOTES OF NEW DECISIONS AND LEADING
CASES.

Girrs, FaraER To SoN.—A gift can only be
Upheld if clearly proved; and where evidence
of loose, casual, and inconsistent admissions and
Statements was offered to prove a gift of all the

donoy'g means, the evidence was held insuffi-
cient,

. There is, ordinarily, no presumption of undue
Influence in the case of a gift from a father to a
800, unless it is proved that the son occupied
Wwards the father, at the time, a relation of
~%oufidence and influence ; but if that is proved,
the gift may need for its support the same evi-
; ,dfﬂce of due deliberation, explanation, and ad-
- Vice, ag 5 gift to any other person occupying
Such relation of confidence and influence.

Where there is no proof of mala fides or of an
Wfair exercise of influence, a gift of a trifling
Sum, as compared with the donor’s property,

988 not stand in the same position as a gift of
18 whole property.

If the donee is a son who occupied to his
Sther (the donor) a relation of confidence and
“uence, though a gift of the whole of his
a.t €8 means, if large, may not be upheld
Withogt the evideuce, required in other cases,
°_f due deliberation, explanatlon, and advice, the
Bift of were than a trifling proportion may be
‘n“&innble without such evidence.— M¢Connell
Y- #eConnel, 15 U. C. C. R. 20

FLy,, AGAINST EXECUTOR BEFORE PROBATE—
3UNerI0N.—The title of an executor being de-
"ed from the will and not from the probate,

® Court refused to restrain execution against

® lands of a deceased debtor on a judgment
‘u°Vared against the executor before probate,—
M ¥. Bradley, 15 Chan. R. 80.

h‘::;'-~l’nov1smx IN LIEU OF Dower.—Quere,

ihstat e"' a p.rovision for the mmintenance of the

by °1‘_8 widow, charged on the real estate, is
. @Plication in lieu of dower.

inAt:i(;Stator devised his farm to his eldest son

» Upen condition, amongst other things,

® should support the testator’s widow dir-

‘3“1‘:; life; that she should be mistress and

® control of the dwelling-house on the

. c‘o :nd ghould have the proceeds of one-half

e n: and sheep kept on the premises ; that

should be & home for the testator’s son

» 80 long ag it might be necessary for him

to remain, and for another son, Donald, should
any misfortune happen to him.

Held, that the widow was not entitled to dower
in addition to the provision made for her by the
will.—McLennan v. Grant, 156 Chan. R. 65.

WILL, CONBTRUCTION 0F—UNDISPOSED OF RESI-
puE.—Where a will does not dispose of the whole
personalty, the executors are trustees for the
next of kin, unless the will expressly shews that
the testator intended they should take the resi-
due beneficially.

Where money, mortgages, and promissory
notes, were bequeathed to a legatee for life, it
was held, that she was ot entitled to the posses-
sion and digposition of the same, but to the in-
come only; though of farming stock and imple-
ments given for life by the same clause she was
to have the use in specie.—Thorpe v. Shillington,
15 Chan. R, 85.

—

27 AND 28 Vic. om. 18, sec. 40.—Deatm BY
¢t ACCIDENT.”-—MEANING OF.—DaMAGES.—The
Statute 27-28 Vic, ch. 18, sec. 40, makes a tavern-
keeper liable in case any person, while in a state
of intoXication from excessive drinking in his
tavern, has come to his death, ‘¢ by suicide or
drowning, or perishing from cold, or other acci-
dent caused by such intoxication.”

The deceased in this case being intoxicated fell
off a bench in the bar-room, and was placed tpon
the floor in & small room adjoining, with nothing
under his head. While there he died from apo-
plexy, or congestion of the brain, brought on,
as the plaintiff alleged, by placing him in an im-
proper position while intoxicated.

Held, not a case of death by ¢ accident” with-
in the Statute, but of death from natural causes
induced by intoxication,

Whether under this Act proof of some pecu-
niary damage must be given, or whether, without
it, the damages are fixed by the Act at not less
than $100, was a question raised, but not decid-
ed.—Bobier, Administrator of Henry Bobier v.
Bobier, 27 U. C. Q. B. 438,

DEPOSIT-RECEIPT FOR MONEY-—DONATIO MORTI®
CAUSA.—GIFT INTER vIVOS.—Plaintiff’s wife held
a Bank deposit receipt for $1,000. Shortly be-
fore her death ghe directed the trunk containing
this receipt to be sent for, or sent for it herself,
at the same time expressing her intention of giv-
ing the receipt to the wife of defendant, and
also delivering to her the key of the trunk. The
trunk did not, however, arrive until after her
death :

Held, assuming that plaintiff’s wife eould dis-
pose of the money as if she were sole, that the
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instrument, not having been actually delivered
by the donor before her death, did not pass to
the defendant’s wife as a donatio mortis causa.
Held, also, that even if there had been ap ac-
tual gift of the deposit receipt, with the intention
of passing to defendant’s wife the money men-
tioned in it, as a gift inter vivos, and she had ac-
cepted it, though there was no actual delivery,
the gift, being a mere chose in action, would
not pass a8 a mere gift inter vivos.—McCabe, ad-
minstrator v. Robertson et al, 27 U. C. C. P. 471.

LiBeL.—Jusriricarion.—The declaration was
for libelling the plaintiff, in the defendant’s news-
paper, in the following words, ¢ Old 8., who was
naturalized by serving a term in the penitentiary
of New York State,” charging the meaning to
be, that the plaintiff had served a termt, ag a con-
viot, in said prison.

The defendants pleaded, in justification, by
setting up a conviction of the plaintiff of an in-
dictable offence before the Recorder’s Court in
Buffalo, prior to the publication of the libel, his
sentence and condemnation to imprisonment in
the State prison of New York State for the term
of two years, and his subsequent committal to
that prison and detention there for that period.

Replication, that within three months from the
time of the alleged comviction, and before the
plaintiff was imprisoned for the said term in said
State prison, the conviction was reversed by the
Supreme Court of the State of New York, and
the plaintiff released from custody upon the
charge against him.

Held, on demurrer, replication good.— Davis
v. Stewart et al., 18 U. C. C. P. 482.

PrOMISSORY NOTE PAYABLE IN U. S.—A note
made here payable at a place in the United States,
but ‘“not otherwise or elsewhere,” is payable
generally, and the law and currency of the place
of contract must govern.

Declaration on a note, made at Toronto, pay-
able to plaintiffs, for $302 79. Pleq, that the note
was payable in Rochester, in the United States,
where the plaintiff resided ; that when it fell due
Treasury nctes of the U. 8. Government were 8
legal tender in payment of all notes; that if the
defendant had then tendered the amouant of the
note in Treasury notes it would have been &
good tender; that $144 53 of lawful money of
Canada then equalled in value Treasury notes
to the amount of the note ; and defendant brings
that sum into Court.

Held, assuming the note to have been payable
8t Rockester, but without the words not other-
wise or elsewhere, that the plea was bad,— Hooker
et alv. Leslie.—27 U. C. Q. B. 295.

NEeoL1GENCE. — Declaration that defendant
wrongfully, negligently, and improperly hung a
chandelier in a public-house, knowing that the
plaintiff and others were likely to be therein and
under the chandelier, and that the chandelier,
ualess properly hung, was likely to fall upon and
injure them; and that, the plaintiff being law-
fully in the public-house, the chandelier fell upon
and injure him. Held, bad, on demurrer, as not
disclosing any duty by the defendant towards the
plaintiff, for breach of which an action would lie.
—Collis v. Seldon, Law Rep. 3 C. P. 495.

Promissory Nore.—A promissory note ex-
ressed on time for payment, and, while it was in
the possession of the payee, the words *‘on de-
mand” were added without the maker’s assent.
In an action by the payee against the maker, keld,
that as the alteration only expressed the original
effect of the note, and was therefore immaterial,
it did not affect the validity of the instrament —
Aldous v. Cornwall, L. R. 83 Q B. 573.

Company.—1. A company incorporated for the -4
working of collieries contracted with A. to erect
apumping engine and machinery for that purpose,
and paid him part of the price. Held, that the
company could maintain an action against A.
for the breach of the contract, though the con-
tract was not under seal.—South of Ireland Col-
liery Co. v. Waddle, Law Rep. 3 C. P. 463, E

2. Directors of a joint-stock company, who 4
neglect its rules, are liable to make good to the g
shareholders any loss occasioned thereby ; their .
liabilty in this respect does not differ from that 3 )
of ordinary trustees.-- Turquand v. Marshall, Law &
Rep. 6 Eq. 112. E

HousBaND AND WiFE.—A woman, living . for ‘*:
sufficient cause apart from her husband, had 3
living with her their child, against her husbaod
will, the court having given her the custody.
She had no adequate means of support. Held
(CockBurw, C. J., dissentiente), that she had su- :
thority to pledge her Lusband’s credit for the
reasonable expenses of providiog for the child.
—Bazeley v. Forder, Law Rep. 8 Q. B. 559,
e ————————————————————

MAGISTRATES, MUNICIPAL,
INSOLVENCY, & SCHOOL LAW

NOTES OF NEW DECISIONS AND LEADING
CASES.

TiMBER L1MITS.—R0AD ALrOwaNOES.—Licen-
sees of the Crown of timber limits, covering alloW:
ances for roads, are not liable to be sued for out
ting timber on such road allowances, under th
authority of the Crown, when no steps have beéP
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taken by the Municipality to pass a By-law deal-
ing with such timber.— The Corporation of the
Township of Burleigh v. Campbell et al, 18 U. C.
C. p. 457.

MouxsicipaL ELECTION — QUALIFICATION — As-
8xssMENT RoLL.—This was an application to un-
8eat one of the councillors elect for the Town of
Sandwich, on the ground that he was not posses-
8ed of sufficient property qualification.

Jorun WiLsoN, J.—A person desiring to qualify
a8 town councillor cannot supplement his qualifi-
tion on his real estate, which was assessed on the
Toll at $750 ($50 less than the required amount)
by adding thereto $400 of persoual property.

The assessment roll is conclusive as to the
Tating, and there ean be no enquiry behind this
88 to whether the candidate has more real pro-
Perty than that for which he has rated on the
Yoll.—Reg. ex rel. Fluett v. Semandie, 5U. C. L.J.,
N. 8. 69.

* _MouxicipaL ELeoTioN—TOWN OF SANDWICH.—
The Town of S8andwich was incorporated by 30
Vie. ¢. 91, which also provided for election of
layors and councillors, &c. This enactment
Was not expressly repealed by the late Municipal
Act, with which, however, it clashes.

This application was to unseat the mayor elect
on the ground that he was not properly elected,
n that he was elected by the people, and not

- from among the councillors.

Jory WiLsoN, J.—A special Act of Parliament
tannot be repealed by a general enactment, ex-
%ept when there is express reference to it. The

tatute 20 Vie. cap. 94, is not therefore repealed
by 29, 80 Vic. cap. 61, sec. 428. :

The late act amending the Municipal Act of
1866 (31 Vie. cap. 30, sec. 6, Ontario), must be
Tead in connection with the act incorporating the

oWn of Sandwich (20 Vic. cap. 94, secs. 2, 3),
nd go reading them, "the Town of Sandwich
ving only one ward is entitled only to three

electeq by the people.

No costs were given, as the point was doubt-
al, Owing to the loose way in which the repeal-
U clause in the Municipal Act was drawn —

®9. ex rel. Arnold v. Wilkinson, 5 U. C. L. J.,
X. 8. 70.

MU‘NIC[PAL ELecT10N—DI18QUALIFICATION—IN-
l.ls'r IN coNTRACT.—This was a similar appli-
- ®ation to the last, the ground alleged being that
® defendant was interested in & contract with
® Corporation of Sandwich, to which he had
elected a councillor.
JomN Wirson, J.—I do not think that it is ne-
¢85ty that a vaild coatract should be shewn

%uncillors, in addition to a Mayor and a Reeve, |

binding on the corporation. If there is no con-
tract binding on the corporation the danger is the
greater of the party improperly using his position
to his own advantage and to the prejudice of the
Municipality. The policy of the law is, that no
man should be a member of a municipality who
cannot give a disinterested vote on a matter of
dispute that may arise. If his judgmentis likely
to be clouded by self-interest in a matter of con-
tract or quasi contract he should not be a mem-
ber of the council.

An order was made to unseat the defendant,
but it was unnecessary, owing to the decision in
the last case, to order a new election. No costs.
—Reg. ex rel. Fluett v. Gauthier, 5 U. C. L. J.,
N. 8. 70.

TAXES PAID To SHERIFF—LIABILITY OF COUNTY
—Nox-ResipENT LaND FuND.—The plaintiff, in
order to prevent his lands from being sold under
a Treasurer’s warrant for taxes assessed upon
them as non-resident lands, paid under protest
to the Sheriff the sum claimed, including costs,
and then sued the County as for money had and
received, to recover back part of the amount,
consisting of commutation of statute labor, which
he disputed.

Held, that he could not recover, for the Sheriff
was not the agent of the defendants, and there
was Dnothing to shew that he had paid it over to
their Treasurer. .

The non-resident land fund is so far the pro-
perty of the Couaty that they may be liable for
it in such an action.—Robertson v. The Corpora-
tion of the County of Wentworth, 27 U. C. Q. B.
236.

ONTARIO REPORTS.

QUEEN’S BENCH.

(Reported by C. Ropinson, Esq., Q.C. Reporter to the Court.

Rerp v. McWHINNIR AND MARTIN.

Selling liquors without license—Form of conviction and
warrant of distress—Pleading.

On demurrer to an avowry justifying under a conviction
for selling spirituous liquors without license, and a dis-
tress warrant jssued thereon—

Held, 1. That it was sufficient to state the offence in the
conviction as selling ““a certain spirituous liquor called
whisky,” though the clause, (29-30 Vie., ch. 51, sec. 254)
creatl}lg the offence says ‘‘intoxicating liquor of any
kind ”; for intoxicating liquors and spirituous liquors
are used in the Act as convertible terms; and in the
Customs Act of the same Session whisky is recognised
as a 8pirituous liquor.

2. No objection that the proceedings were not stated to
have been begun within twenty days from the offence,
for the fact appeared on the face of the conviction.

3. The offence alleged was selling ** a certain quantity, to
wit, one pint.” Held, sufficient, without negativing that
it was a sale in the original packages, within the exemp-
tion in sec. 252, for it would be judicially noticed that a
pint was less than five fu.llons or @welve bottles, which
such packages must at least contain.
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4. No objection that the costs of conveying the defendants
to gaol, in the event of imprisonment in defanlt of %ﬁs-
tress, were specified.

As to the other objections suggested, it was held g suffi-
cient answer that the conviction followed the form pre-
scribed by the Act, Consol. Stat. C. chap. 103, which
were intended as a guide to magistrates and to prevent
failure of justice from trivial objections.

As to the form of the warrant, held unnecessary to allege
that it was under seal, or that it was directed to any
one, it being averred to have been duly issyed and
delivered for execution to defendant M., the constable.

Held, also, that the avowry, set out below, sufficiently
shewed that defendant M. was a constable, and that it
was delivered to him for execution.

Held, also, that the mention in the warrant of the ¢1 for
costs of conveying defendants to gaol could not vitiate,
for it authorized a distress only fur the peualty and

. eosts of convietion.

Appeal from the County Court of Oxford,

Replevin, Avowry and cognizance, that the
goods in the declaration mertioned were taken
and detained under a warrant of distresg duly
issued by the said defendant John McWhinnie,
as and being a justice of the peace in and for
the County of Uxford, fcr non-payment of penalty
and costs adjudged to be paid by the said plain-
tiff under the terms and provisions of g certain
conviction duly made on, to wit, the 30th day of
April now last past, and in the words and figures

ing:

Proviugce of Canada, county of Oxford. Be it
remembered that on the th rtieth day of April,
in" the year of our Lord one thousand eight
bundred and sixty-seven, in the town of Wood-
stock, in the said county of Oxford, William A.
Reid is convicted before the undersigned, two
of Her Mujesty’s Justices of the Peace for the
county of Oxford, for that he, the eail William
A, Reld, at the said town of Woodstock, on the
twelfth dny of April, in the year of our Lord one
thousand eight hundred and sixty-seven, did sell
to ove Henry Chepman a certain quantity, to
wit, one pint, of a certain spirituous liquor called
whisky, he, the said William A Reid, not thﬁn
beiug licensed by any competent nuthority 10
that behalf to sell any spirituous liquor; against
the form of the statutes in such case made and
provided. And we adjudge the said Wiiliam A.
Reid, for his said offence, to forfeit and pay _the
sum of twenty dollars, to be paid and appll'ed
according to law, and also to pay to the 1n-
formant, Jobn Brian, the sum of four dollars
and twenty cents for his costs in thig behalf.
And if the snid several sums be not paid forth-
with on or before the tenth day of May next,
we order that the same be levied by distress and
sale of the goods and chattels of the said William
A. Reid, nnd in default of sufficient distress we
adjudge the said William A. Reid to be im-
prisoned in the common gaol of the said county
of Oxford, at Woodstock, in the said county of
Oxford, for the space of fifteen days, unless the
said several sums, and all costs and charges of
the said distress, and the costs and charges f)f
conveying the raid William’A. Reid to the said
common gaol, to wit, the sum of one dollar, shall
be sooner paid.

Given under our hands and senls the day and
year first above mentioned, at the town of Wood-
stock, in the county of Oxford aforesaid.

(Signed),
WitLiam Grey, J. P, (Seal)
Jous McWninsig, J. P. (Seal.)

And of which gaid offenze the plaintiff was
convicted by the said Jokn Mc¢Whinnie and

William Grey, E:quires, two of Her Majesty’s
Jjustices of the peace in and for the said county
of Oxford, and which eajd conviction yet re-
mains in full force and effect. And because the
gaid plaintiff made default in paying the said
penalty and cests so adjudged to ke paid,’and
the same were unpaid at the time when, &c., the
said warrant of distress was jrsned as aforesaid,
and was delivered for execution to the said de-
fendant Richard Martin. And the defendant
Jobn MecWhinnie well avows, and the said de-
fendant Richard Martin, as und being a con-
stable of and in the said county of Oxford, and
a3 being the bailiff of the said John McWhinnie,
well acknowledges, the taking and detention of
ibe said goods under the said warrant and con-
viction, and Jjastly, &e., as a distress for the
penalty and costs so adjudged to be paid by the
said plaint:ff, which still remain unpaid, where-
fore the defendants pray judgment, and a retarn
of the said goods aud chattels.

The plaintiff demurred to this avowry, and
Jjudgment having been given in his favor on such
demurrer in the courtsbelow, the defendants ap-
pealed. The grounds of demurrer are sufficiently
stated in the judgmient of this court.

J. A. Boyd, for the appellants, cited Wray v.
Toke, 12 Q. B. 492; Hawk, P. O. Vol. IL, c¢h.
87, sec. 275 Rex v Symonds, 1 East 189; Re &
George Bailey, 3E & 1. 607 5 Skingley v. Sur- 4
Tidge, 11 M. & W £03; Rex. v. Chundler, 1
Sulk. 878; Regina v Fuulkner, 26 U. C. R. 629;
Clarke v, Carrall, 17 C. P. 5383.

Iurrison, Q C., contra, cited Fletcher v. Cal-
thrope, 6 Q. B. 830; Howard v, Gosselt, 10 Q
B. 359; Lindsay v. Leigh, 11 Q B, 455 ; Re
Turner, 9 Q B. 905 Aitorney General v. Buailey,
1 Ex. 281, 292; Lualey on Couvictions, 193, 195 ;
Rex v, Ferguson, 3 0. 8. 220 : Chaddock v. Wil-
braham, 5°C. B, 6455 Muore v. Jarron, 9 U. C.
R 233, Lhillips v. Whittsed, 2 E. & E 804 ;
Rex v, Dove, 3 B. & Al 6965 Kerford v. Mondel,
28 L. J. Ex. 303.

Mourisow, J., delivered the judgment of the
court. A
The two material points which ariss on the
plendings are whether the conviction set out is &
valid one, and whether the warrant and delivery, .
&c., of it to defendant Martin, is properly
pleaded, and Jjustifies the taking of the goods.

Various objections were taken to the convic- .
tion; among others, that it did not shew any
offence committed by the plaintiff: that tbe
statute under which the plaintiff was convicted, -
29-30 Vie. ch. 51, see. 254, ouly authorizes 8
conviction for se'ling intoxicating liquors of any -
kind, while this conviction is for selling a certain
gpiritucus liquor called whisky. Xow the statute
itseif, in various sections refering to licensing
and sale of liquors, uses the expression spirite-
ous liquors, and in the very section creating the
offcnce we find these words in reference to the
Botice to be exhibited by persons licensed ; and
the 256th section, which provides that all pro-.
gecutions for penalties incurred by persons vend-
ing wines, rum, &c, or other spirituous liquotfv
without license, shall be recoverable, &¢., evi-
dently including as one of the peonlties that o
selling intoxicating liquors; and by the 2618t
section the word ** liquors * shall he understod
to mean and compiehend all ¢pirituous and ma
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liquors, and all combinations of liquors or drinks
which are intoxicating; so that we find the
expression intoxicating liquors and spirituons
liquers in various sections as convertible terms,
and used by the Legislature as meauing and
referring to the same kind of liguors.

It was also argued that the couviction specified
whisky, which we could not on demurrer judici-
ally notice as being an intoxicating or spirituous
liquor, but we find in the same session of Parlia-
ment, that in the Customs Act, ch..6, under the
head of spirits and strong waters for duty, is
specified braody, gin, rum, whisky, &c., and
other spirituous liguors; nand the Legislaturé
thus recognizes whisky as a spiritucus liquer.

We see nothing in the objection that it do2s
not appear by the conviction that the proceed-
ings were commenced within twenty days from
the date of the offence, limited by the 25%th

face of the conviction.

It was also contended by Mr. Harrison that
the conviction should bave wegatived that the
sale charged was a sale in original packages,
under the exception coutained in the 252nd
Bection, which requires no license to rell  Dut
the conviction charges the pluintiff with selling
2 pint of whiskey, which fact itself tukes it out
of the exception, for we cannot but judicially
notice that a pint is less than five gallons or one
dozen bottles, and that fact is not consistent
with the innocence of the plaintiff, as suggested
by Mr. Harrison.

It seems to us that there is nothing in the
objection that the conviction specifies the amount
of costs (1), of conveying the plaintiff to gaol,
provided sufficient distress should not be fouud.
The form given by the statute provides that it
shall be stated the defendant shall pay snch
costs, the same being contingent ouly, and if a
warrant issues the form given i3 set out; but we
8ee no good reason why the justices should not
State the amount in the conviction, or if stated
that it vitiates the conviction. Specifying the
“amount is only a notification to the defendant
What he shall have to pay in the event of no dis-
tress and he is arrested.

Several other oljections were euggested, but
We think they are all answered by the fact that
the conviction fullows the form given by the
103rd chapter of the Cousol. Stat. C., which is
made applicable and to be followed in convic-
tiong of this nature, under the 259th section.
These torms were intended by the Legislature
for the guidance of justices, and to provide for
them a simple form, with a view of preventing a
failure of justice, to meet such trivial ohjections
A3 were taken in the eourt below, and it is the
duty of this court to earry out the object of the

egislature, and to strive to support convictions
tgainst oljections of a mere technical character,

Having thus disposed of the ohjections to the
Conviction, we hnve now to consider the objections
tuken to the manner in which the warrant is set
out. The avowry states that the goods were
taken, &o., uuder a warrant of distress, duly
li!s.ned by the defendant McWhiunie, as and
b(%lng a justice of the peace of the county of Ox-
fOl:d; for non-payment of the penally and costs
adjudged to .be paid by the plaintiff under the
terms and provicions of the conviction; and
€canse the plaintiff made default in payment of

Bection, as the fa:t sufficiently appears on the |

the said penalty and costs, and the same were
unpaid at the time when the warrant of distress
was issuel as aforesaid, and was delivered for
execution to the defendant Martin, &e.; and
then it proceeds, and tne defendant Martin, as
being a constable of, &c.. in the county of Ox-
ford, and as being the bailiff, &e., well acknow-
ledges the taking, &c., the goods nnder the said
warrant as and for a distress for the penalty and
costs so adjudged to be paid to the plaintitf

It was first objected that the warrant did not
appear to be under seal, but we think the o%jee-
tion is disposed of by what Mr Chiny in his
Pleading, vol. 1, p 244, says: <8 where it is
pleaded that the sheriff wade his wareant, it is
unnecessary to say that it was umder his seal,
for it cou!ld not be his warrant if it were not”’

It was alsu objected that it does not appear
that the warrant was divected tonuy one, or that
it was delivered to the Jdeiendant Maitin, or that
he was a constable. It iz answered it was daly
issued, and to be duly is-ued on demurrer we
may assume that it was direet-d to all or any of
the constables, &c., of the couuty of Oxford, in
pursuance of form (N. 1). appended to chapter
103 5 and it says, was delivered for execution to
the defendant Martin.

We cannot concur in the view taken hy the
learned judge in the court below, that there is no
averment in the avowry that defendant Martia
was a constable, &c., and that the warrant waa
delivered to him to be exccuted, The avowry
gets vut, because default was made by plaatiff,
&c., because the warrant was deiivered to Mantin,
defendant McWhinnie avows, &c.. and also defen-
dant Martin being a constable, &e., he well ne-
knowledges the tuking. &:  Mr. Chitty in his
Pleading, Vol. I, p. 833, says, ** An averment
may be in any words amouuting to an express
allegation that such a fact or facts existed,” and
among the words as examples he gives ¢ because”
or ‘“ being.”

Nor do we see any objection zffecting the war-
rant arising from the statement of the H1 costs
for carrying the plaintiff to gnol.  The warrant
of distress, beinr duly issued according to the.
terms and provisions of the conviction, could
only authoviza n distress for the amount of the
penalty anl costs of coaviction (see form N 1)
.which the avowry states. It would be patting
a forced construction on the words of the avowry
to hold that it shews the warrant of distress
directed a distress for the costs of conveyiny the
plaintift to gaol, such costs being on'y contingent,
and for which the plaiutiff was not liable by the
conviction itself unless no distress couid be fouud,
The same objection would apply if the $1 costs
had not been mentioned in the conviction.

We are therefore of apiuion that this appeal
must be allowe i, and that the judgment of the
court below be reversed, and that julgmment on
the demurrer be given for the defendants,

Appeul allowed.

IN me MacKaY BT AL v. Goopson.

Divi‘inn Court—Judgment summons— Commitment under—
Effi:t of discharge wnder Insolvent Act—Deputy Clerk of
ine Crown—Driciege from arrest.

A discharge under the Insolvent Act does not prevent a
parly from being committed upon a judgment sumniong
under the Division Courts Act.

If it did, a party applying for protection from arrest should

‘shew clearly that the name of the plaintiff was in his
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schedule, and this is not sufficiently done by puttingina
copy of the schedule, withoutswearing that the plaintifi“s
name is there.

A Clerk of the County Court, being also ez officio Deputy
Clerk of the Crown and Clerk of Assize, is privileged
from arrest only while engaged in his official duties, or
while going to and returning from his office ; and this
Court therefore discharged a rule to prohibit the County
Court Judge from issuingan orderof commitmentagainst
such officer.

During last Trinity Term, Harrison Q. C., ob-
tained a rule calling on the plaintiffs, and upon
the Judge of the County Court of the County of
Brant, to shew cause why a writ of prohibition
should pot be issued, directed to the said Judge,
to restrain all further proceedings in the said
Division Court under the order made by the said
Judge for the arrest and imprisonment of the
said Goodsun, who is and was at the time of the
making of the said order Deputy Clerk of the
Crown and Pleas, Clerk of the County Court, and
Clerk of Assize, in and for the County of Brant,
on the following grounds: 1. That the said
Goodson being such Deputy Clerk of the Crown,
&c., is privileged from arrest. 2. That the said
Goodson before the making of the said order for
his arrest had obtained a discharge from his
creditors under the Insolvent Act of 1864 ; and
on grounds disclosed in affidavits and papers
filed in chambers; and why the order of Mr.
Justice Jobn Wilson discharging & summons
herein for & prohibition with costs, should not
be rescinded. :

Itappeared from the affidavits and papers filed,
that tue defendant was Clerk of the County Court
holding his office under the Great Seal, &c.: that
in December 1859 the plaintiffs recovered a judg-
ment against the defendant for $42: that in
May 1864 he was examined before the Judge,
under section 160 of the Division Courts Act,
and then ordered to pay $5 a month to the plain-
tiffs, there being then due $37.53. By the 19th
September, 1864, the defendant bad paid the
pluintiffs $16, but paid nothing since. On the
8rd April, 1866, defendant made an assignment
of his estate to the official assignee for the County
of Brant. He had been previously summoned
by the Judge to appear before him on the 4th
April, to shew cause whby he should not be com-
miited for not obeying the order to pay $5 a
month, and he then appeared aund claimed that
no further order could be made against him, and
the matter stood over until the 28th April,

In the interim the defendant obtained the con-
sent in writing of the requsite number of credi-
tors, representing the requisite proportion in
value required by the Insolvent Act of 1864, as
be contended, to give validity to such consent to
bLis discharge under the Act and his discharge
from the debt in quertion. Notwithstanding
such proceedings. on the 28th April the learned
Judge in the Court below made an order in this
cause directing the defendant to be committed for
pot paying the said money according to the terms
of the order of May 1844, the Judge staying the
issue of the order for twenty days to give the
defendant time to pay the money or to take steps
to relieve himself from the order.

The defendent then obtained & snmmons in the
Court below on the 4th May, to rescind the order,
on the ground that he had obtained a discharge
under the insolvent Act, which summons was
discharged, but the issue of the order for com-
mitment was stayed™to give the defendant an
opportunity of : pplying for a writ of prohibition.

And on the 3rd May & summons was obtained
in Chambers for the issuing a writ of probibition
to restrain all further proceedings in the cause,
on the ground that the defendant had obtained
bis discharge, dc., and on the ground of the de-
fendant being Clerk of the County Court, &o.,
and as such being privileged from arrest.

That summons was discharged with costs, the
learned Judge in Chambers being of oﬁ‘bion that
the Judge of the County Court was right in re-
fusing to rescind his order, upon the ground of
the defendant not being discharged from the debt
under the Insolvent Act. Aud as to the point
of privilege from arrest, he was of opinion that,
ou the authority of the case of Henderson v.
Dickson (19 U. C. R. 592) the defendsnt was
not entitled to the privilege he claimed. Mackay
V. Goodson (2U. C. L. J. 210, N. 8.)

During this term Moss shewed cause, citing
Abley v. Dale, 11 C. B. 378; Copeman v. Rose,
7 E. & B. 679; George v. Somers, 11 Ex. 202 H
Lx parte Christie, 4 E. & B. T14; Henderson v.
gi%caon, 19 U. C. R. 592; Ex parte Dakins, 16

. B. 77.

Harrison, Q. C., contra, cited, Mackay v. Qood-
son, 2 U. C. L. J. 210, N. S.; ddamsv. Ackland,
7U. C. R. 211; Dyer v. Disney, 16 M. & W.
812; Ockford v. Freston, 6 H. & N. 466; Ez
parte Foulkes, 15M. & W.612; Exparte Kinning,
4 C. B. 507 ; George v. Somers, 16 C. B. 538
Thomson v. Harding, 3 C. B. N. S. 254 ; Wallin-
ger v. Gurney, 11 C. B. N. 8 182; Markin v.
Aldrick, 11 C. B. N. 8.599; The Queen v. Owen,
15 Q. B. 476; In re Boyce, 2 E. & B. 521 ; Nay-
lor v. Mortimore, 16 C. B. N. 8. 566 ; Basterfield
V. Sprye, 6 E. & B. 376 ; Kinning’s case, 10 Q
B. 780; Re Kinnaird, 7 L. T. Rep. N. 8. 256 ;
Re Willsmere, 8 L, T. Rep. N. 8. 853.

MoRrrisox, J. delivered the judgment of the
Court.

It is much to be regretted that a question of
privilege of this kind should arise.

The defendant holds office under the Great
Seal as Clerk of the County Court of the Couuty
of Brant, the Court over which thelearned Judge
presides who is made a party to this rule. By
Statute the defendant is also ez officio Deputy
Clerk of the Crown. and as such an officer of this
Court. He is also by Statute ez officio Clerk of
Assize and Marshal. These are ail offices entire-
ly connected with and necessary to the ndminis-
tration of justice.

The defendant contends that by virtue of his’
discharge under the Insolvent Debtors Act of
1864, he is not liable to be committed upon a
Jjudgment summons, and that if he is liable he is
privileged from arrest, holding the offices above
mentioned.

As to the first point taken, we are of opinion
that the decision of the learned Judge in Cham-
bers waa correct, and that a discharge under the
Insolvent Debtors Act does not prevent a party
being committed upon & judgment summons un-
der the provision of the Division Courts Act.
The cases of Abley v. Dale, (11 C. B. 378), and
George v. Somers, (16 C. B. 539), are conclusive
authorities on the point.

But if any doubt existed in that respect, we
do not think that the defendant has shewn that
the names of these plaintiffs were inserted in his
schedule. Upon an application of this nature,
it is the duty of the applicant to shew specifically
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that the creditor’s debt appears in the schedule,
Here the defendant only swears to a copy of the
8chedule attached to the affidavi{, without stating
the fact, and we are compelled to look over a
great number of names to ascertain whether the
Plaintiff’s names ave inserted. Upon an exam-
luation we cannot find any debt inserted as owing
to the plaintiffs, We do find a debt as owing to
one Dancan Mackay, probably one of the plain-
tiffs and intended for the debt claimed in the
Cause, but we cannot say so.

As to the second point, it is laid down in all
the books of praciice and in the various abridg-
Ments and other old authorities, in general terms,
Under the title of Privileges, that officers of the

ourt are privileged from arrest, but we can find
Qo decision in the English Courts exactly in point
to guide us 1 a case like the present, and we
bave to deduce from those authorities by their
Uniting under one head the ordinary officers of
the Court with barristers and attorneys, and
from the principles and reasouns assigned for the
Privilege of the latter class, that officers like the
defendant employed in and about the business
of the Courts have certain privileges, and among
Others that of exemption from arrest for debt,
Under particular circumstances. But although
We have been unable to find any English prece-
ent precisely in point, we find in the Courts in
reland that applications of this nature have
eeen frequently made, and that in recent {imes,
804 by persons holding offices aualogous to those
helq by this defendant; auod in our opinion the
DPractice and law is there well settled, after full
argument of the cases and a review of all the
bglish authorities.

The result of these decisions is unfavorable to
- thig appiication, and we may here remark that
that it is evident for obvious reasons that the

ourts do not favour this species of privilege,
804 unless compelled by precedent would not give
fect to it, and consequently they counfine the
Privilege to the narrowest limits.

In the Irish cases the actual arrest of the offi-
. T8 took place, and we gather from these deci-
| 1008 that officers of the Court are privileged

A Jlo{n arrest for debt while in the performance of
= c:"’ duties and while on their way to their offi-

h 8 or Courts, and also while returning to their
“OMmes ; but beyond this the privilege ceases.

871‘1 Bryan v. Carthew, (1 Hudson and Brooke
*1), the defendnnt was a secondary of the Court,
Txl; Was arrested in execution on his way home.
o ere the Court decided, on the authority of the
b 888 cited, that under such circumstances he
Al shm.ud be discharged. During the argument
%;lmamtiﬁ's’ counsel pressed that if an officer
. d not be taken in execution, the public would
Penef’t Without remedy agninst the officer ; but
horefathier, B., said ¢ That objection might
on thlf the Court were to put this construction
ilege; rule, that tl.le officer was at all times priv-
in g, but our decision, if in favour of the officer
0'Gy 18 case, wopld not go that length. . And
"e“dy, C. B., in giving judgment said: “ We
considered this cage, and the decision of the

o .-
Urt s, that the defendant is entitled to his
5eh&rge,

1y on The majority of the Court act entire-
or the precedents which have been brought
®us, Ido not wish, for my part, that the

-

same kind of matter should come before me
again, for I confess I am strongly inclined to
give a different opinion.”

And in In re (3 Ir. Law Rep. 301), which
was also the case of a clerk in one of the offices
of the Court, who was also arrested, the only
question was whether when arrested he was bond
fide on his way home from Court. The decision
was adverse. Burton, J, said: ¢ The Court is
of opinion that the petitioner has not acted in
such a manner as to entitle him to the privilege
which he claims. There can be no doubt that
an officer of the Court as such is privileged in
in the course of his business at Court, and while .
going to and returning from his office, with the
view of preventing the public business of the
Court from being impeded.” And Crampton, J.,
said: ¢ We are bound to take care thatthe pri-
vilege isnot made a cloak to avoid payment of the
just debts of the party who claims it.”

Aund in Magrath v. Cooper (10 Ir. Law Rep-
332), the defendant was Clerk of the writs, ap-
pearances, and seal of the Court. He was arrest-
ed at his own house, as he alleged, by fraud in
being called to the door to see one of his clerks,
when two men rushed into the parlor and arrest-
ed bim on an execution. Blackburn, C. A, in
giving judgment says: ¢ The defendant insists
that a8 an «fficer of the Court he has a general
unqualified privilege from being arrested on final
process.  On such process, generally speaking,
every subject is liable to arrest, and where there
is & claim of exemption the right must be dis-
tinetly established. The privilege of attorneys
from arrest is well established, but it has its
limitation, founded on or defined by the duties
they have to perform. Are officers of the Court
entitled to a larger privilege ? Ithink not; and
as the defendant was not arrested when engaged
in his official duties, nor on his way to or from
his office, but in his own house, he was not in a
condition to claim exemption from arrest ;” and
the rule was discharged.

Such being the law and practice adopted after
fall consideration by very able Judges, we are
bound to follow these decisions.

The present rule is to prohibit the learned
Judge from issuing an order of commitment. It
is quite clear thut it is a matter within his juris-
diction, and the making or issuing of such an °
order is in no way affected by the question of
privilege. The execation of the order may be,
and that depends entirely upon®the time and cir-
cumstances under which it is enforced. We can-
not therefore restrain the issuing of the order
because it is possible that the bailiff might act
upon it at a time when the defendant is privileged
from arrest,

Upon the whole case, we are of opinion that
the rule must be discharged, for the reasons
stated in Magrath v. Cooper, and with costs (u).

Rule discharged.

(a) Tt is there said ‘‘ As the motion has been refused on
the same ground as it was argued before Judge Crampton,
it must be refused with costs.”
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« INSOLVENCY CASES.

(Ceue Do, Ceo. S rwood, Judse o7 {ue Corol7 of
W) *
Ix rE Hurevan, ax Insowvexry,
I deen y—Ne "o
Noti ¢ of o v Lion Tor disch
G i and no in Loced Gt

rge published in ¢ . du
¢ hetd sudicieny.

It is sufficient to puhlisl}not?;es of application
for discharge in the Cancda Gaze'le.

The insolvent filed Lis petition on the 2nd I"eb.
1868, for discharge.

Jeile'l, appeaved for a creditor. and objected,
thut notice of npplicat’on should have beeu pab-
lished in the Onteprio Gezar-e.

Other matiers came up in this applicaiion to
which it ig not necessary to refer.

Snerwoon, Co. J.—Dy the 91t clause of the
Insolvent Act, 30 & 81 Vic. ¢ 3. 1 find smong
other things that the Purliament of Canada bas
exclusive legislative powers in matiers of bhauk-
ruptce.

The Insolvent Act of the late Provipce of
Canada, requires that all notices under that sia-
tute <ball be published in the Cenrda Qezeie,
and this paper was, prior to the passing of the
Act of Confederation above meniioned, the evi-
deuce of all official potices in maters re'aring
to the administration of justice in the former
Province of Capada.

The 3rd sec. of the Act of the Ontario Lez's-
lature, 31st Vie. cap. 6, enables the Lieatenaunt
Governor toauthori.e the publicationof ng official
gazette, to be called the Ontario Gazeile, for the
publication of official and other matters, and all
such matter whatever as may be from time to
time desired ; and thatall adve) tisements, no:ices
and publications, which by any act or law in force
in this Province. ave requived to be given by the
Provincial Government or any depariment there-
of or by any sher'ff or oficer, person or pariy
whaisoever, shall be g'ven in the Oniario Guzel'e,
unless some other mode of giving the sume be
directed by law. Awnd ifin avy nct in force i
Ountario, of the 1ste Province of Upper Canada.
orof thelate Province of Canada, a0y such notice
is divected 1o be given in the Upprr Canada Ge-
z-'¢ by authority ov in the Cunada Gaze:ir, the
O.'ar/o Gezet'esha'l be undersiood to be intend-
ed; and itrepealsc. 13 of the Con. Stat. of Cana-
da, which heretofore related to that part of the
Jate Province of Canada, now Ontavio.

1f the Act of Outario above mentioned, is to be
construed literally, it interfeves divectly with the
statute of Canada respecting insolvency which
is now in force in Onturio, and deals with a sub-
ject which tbe Imperinl Legislature has p'aced
exclusively under the Parliament of Canada. [
must confess I feel great reluctance in coming
to the conclusion I have. Tt appears however to
me, ou full consideration of the subject, that the
Act of Outario was only intended to applv to
notices thut were connected with matters over
which it had control, either exclusively or joint-
1y, with the Legislature of Canada, and not to
those within the authority of the Jast mentioned
Legixlature. The Act of the late Province of
Can:da should govern, I think, as to notices in
bankrup!cy, and the publicaiivn.of notices in the
Coaada Gozelte i3 thevefore sufficient.

Discharge ordefed, but on other grounds sus-
pended for six months.

Ix re JosN Suttivay AN Tvsonvext. i 3

Aosigaimeint, 10 waet oficicl a iqe men! —Assionme:nt must
be 14 Cepiiceie—Neleet 0 keep books of account,

This was an 'npplicat‘ou for the discharge o 1
the insolvent. Tt was opposed oun the ground . §
that the jusolvent. accovding 10 Lis own state-
ment, never was ia business for himself, bat had ]
for several years bo't worked as foremsun for bis
failier and brothevs in getiing out and bringing
lumber down the Tvent. Tbey resided in Sey-
mourv, and their business was there transacted,
excepi as to receiving advauces and sellinz their
lumber, which was prine’pally done at Trenton.

The fuso'vent set out iu his petition that at a
meecvg of bis creditors called pursuant to the '
8 a-ale, hig sole creditor attended the meeting.  F
and apoointed William Heury Deluney of the F
Township of Marray, in the County of Northum-
berland. his assignee, who refused to act. and that

on such refusal, he appointed George Dean Dick-

son, an official assigneetor the County Hastings.

Toe ass’cameant appeared only to have been ex-
ecu’ed in oue pavt to the official assiznee, und no
cony was filed with the clerk of the conrt.

L rr opposed the dizchirge of jusoivent ou
the part of bis ¢ edizor.

Sarewoon., Co J.—The 4ith sub-sec. of the
2od see of the Insalvent Act, provides (among
other thinns). if the assizuee nppoiuted at the
meeting tefuses to act, the insulvent may wake
8u assizoment to any c{ficial assignee of the
county in which the insolvent has his place of i
business. The insolvent hasno place of business, K-
and was fovemaa to persous whose place of busi- 3
ness seems {o me, by his own siaiement, to be
within the County of Nortbumber'aud; and we
Toay faicly infer that the ivso'veat’s place of
basiness was tbe sume, if he hud nuy business
at all. His residence was within that county,
and I think that the assizomeut should bave
been made to the official assiznee of that county.

Tue 6th sub-sec. of the same section enacts
that the deed or instrument of assignment if ex-
ecuted in Upper Canada skall be in duplicate,
and although it may be (as argued by the insol-
vent’s counsel) that the assignment in one part
passed all the insolvent's property to the assignee,
it does not comply with the statute which is man-
dalory.

The insolvent has not. subsequent fo the pass-
ing of the Act, kept any acconut book, shewing 5
bis receipis uud disvarsements in cash, nor was
be able to give sny account of them on his ex:
amination.

For these 1casous I musirefuse to graut his
discharge.

PLOBATE.

Iy re Housven.

(inae Smro_ate Comt of +ae Coan = of No folk.)
A0 et of Conrdina =L o No jco—TWhe 4 o plés
Crton ey be aude—ERecsons for o ppliee lon — Secont

Marease of Mo'her—Co omil—fe,

This was an application made by the infant
childvgn of one John Huuter deceased, for the
appointment of David Hanter as their Guardias v

In thisnotice, served upon the mother, and als0
in the published notice, it was stated thut appli’
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cation would be made before the Jndre iu his
Chambers on Wednesday the 3rd of February,
1867, at 11 o’clock a.m. In consequence of the
abseuce of the Judge on that day, no proceed-
ings were then bad. Ou the following day how-
ever both parties appeared by their counsel, when
an appoiniment was made for the 16th February.
Mr. Foley on behalf of Mvs. Sheldrick, the mother
of the minors, raised the following objections.

1. That the application is informal and jncor-
rect, in this, that theve is no affidavit of the
Wwitness to the signatures of the infunts, and fur-
ther, that the witness shou'd have been perscnally
present for examination. :

2. That the proceediegs of to-day sre illegal,
not being in accordance with the wrilten and
printed notices.

8. That the notice served uncon the motber is
inconsistent with the notice published, in this,
that it contains an addition viz, *‘or so soon
thereafter as counsel can be heard” and that
both notices should conform.

4. That no such no-ice as the siatute requi:ey
©of any proceeding to be had tLis day, Las been
given.

5. That the 20 days’ no'ice requived by the
8tatute has not been given.

. 6. That the security requived by sta ute bLas
ot yet been given.

7. That no reason has been assizaed why the
childven should be removed frum the eure of their
najural guardian,

8. That the affidavi's are not eniitled in any
cause.

9. That the papers and =Ji-davits fited, show
that the mother had been legully appointed ad-
Winistratrix &e., and therefore had the legal right
to the administration of the estate,

10. That the real estate is subject to Mrs.
Sheldrick’s dower.

For these reasons che oljecis and protests
8zainst the appointment of Mr, David Hunter as
“guardian of these children, bel.eving it would be
detrimental to their moval and material interests.

Livingstone on behalf of the infants urged, that
88 administratrix, Mrs. Sheldrick had no contvol
Over the real es:ate ; that the petition from the
Minors shows their desire that a guardian shou'd

© apnoiuted ; that it is unnecessary to assizn any
.. 8Ppecial reason, and that Mr.lianter is their neav-
st of kin; that the 20 days’ notice is proved by
the affiduvit on file, and that in consequence of
the absence of the Judge on the dav named in
the noiice, that counsel could not be hea'd. but
that on the opening of Chambers on the following
a¥, the fuiiher hearing was adjourned to this
av.
« Jdudzment was deferred until the Ist Ma:ch,
When (he following judzment was de'ivered.

w Witson, Co. J.—Maving cavefully examined

'¢ Act relating to guardians, with the Rules and
tll'lll‘l‘s framed by the Judges appoin‘ed under
: ée_c:-hh Secri.ou of the Surrogate Courts Act of
H 2%, a:d having ulso considered all the oljec-
ﬂons and avzumenis of counsel, I have come to

l‘& couclusion that the contesting party is not
g;:g::l'ly before the Court uutil she has filed a
e ‘at. I threw out a suggestion to this effect,
“henbthe patties were before me on the 16th
Prone utno caveat has yet been filed. The proper

&ctice appears to ma to be, that in the event of

the mother, or any one else objecting to the ap-
pointment proposed, it is for them to file a caveat
with the Surroga‘e Legistrar; 7Aen, when the
application is made, the party contesting, must
be waroed to appear on some day to bé named
by the Judge. who will then hear the parties nnd
decide the ma‘ter, either on affidavits, or he may
take evideuce v7va vo: e if he thiuks it advisable
S do so.

With refesence to the objection raised by Mr.
Foley that by the prin‘ed and written notice, the
applica‘ion inthis ma!ier shou'd have been made
to me at mv Chambers on Wednesday the 3rd of
Feoruarv, 1869, at 11 o’clock in the forenoon, and
that s no such applicalion was then made, there-
fore any subsequent application or proceeding
would be jrregular and illegal. I have no doubt
that T had full power aud auiboriiv to receive
aou eutertain the applicat’on on the frst day I
was in Chambers, a'thouzh this was alter the
d.iy Damed in the no'ice. I bad received no in-
vhuaiion of (his appointment, neither bad my
cGuvenience been counsalted in any way, aud if
coungel wiil arbitvarily make appoin'ments for
me, they must submit to occasional disappoivt-
menis, Ly the S+d Section of the Act respeet-
ing the appointment of Guardians it is enacted,
that sflep proof of 20 days’ public notice of the
app'icaiion &e., the judze may appoint. &e¢. Now
tie usual form in such cuses is to the effect that
the person giving ihe noifee, will apply to the
Judge efrer the expi-a'ion of 20 duys, &c., with-
out naming any day or hour, aud the application
may iu fact be made at any time after the period
has expired, but even if a day has been named,
(88 in the present case). I am still of the opinion
that it is immarerial whether the Judge is 2p-
piied to on that particular day or not.

Several objections raised by Mr. Foley were
overruled by me at the time, and es to his Tih,
that no reasons have been assigned in the appli-
cation for removing the minors from the care of
their mother, I need only say thut neither the
Statute nor the Rules requive such statement,
aud with reference to the objection that the ap-
pointment of Mr. Hunter would be detrimental
to the moril and material intevests of the infants,
I can only repeat what 1 have alveady said, that
to 1aise this issue properly, a caveat should have
been filed as T suzzested, when this allegation
mi=be have been fully investicated. In the ab-
sence of any evidence a to ihe unfitness of the
proposed guardian, and from my own knowledze
of his character and position in life, I em of
opinion that M¥, Hunfer, the paternal uncle. and
next of kin should, on furnishing the necessary
secriiy, be appoivied Guardian as prayed for.

The mino~s arve of age to choose their own
guardian, and the persou of their choice, it ap-
pears to me, should be appointed, except it be
clearly established, either that he is unfit, or
that there are other good grounds of ohjection to
bis appointment. The second marriage of the
mother, to a man who has children of his own,
would in my opinion, constitute a good reason
why she shold not be appninted as guardian, but
as she has made no application, and has filed no
caveat, I must decide that the uncle, as next of
kin, and the choice of the minors, is entitled to
letters of guardianship.

The usual order was then made.




44—Vol. V. I

LOCAL COURTS' & MUNICIPAL GAZETTE.

[March, 1869-

COUNTY COURT CASES.

WiLLiam Nasa v. ANDREw SHARP AND Owen
. : SENATE.

(In the County Court of the County of Wentworth.)
Overholding Tenants Act.

The Overholding Tenancy Act of the first session of the
Legislature of Ontario, gives jurisdiction to the County
Judge in cases when the tenancy has been determined
by forfeiture for breach of contract.

Bervice of the demand of possession must be personal ; and
service of notice of inquisition, must either be personal
or at the place of abode of the tenant.

[Hamilton, November, 1868.]

The facts in this case were as follows.
Sharp held under a lease for a term of years,
terminating 1st March, 1869, and bad paid all
rent due up to lst September, 1868. The
laudlord applied in November, under the Over-
bolding Tenancy Act of the first session of the
Province of Ontario, alleging a forfeiture of
the lease for breach of covenant. The lease con-
tained a proviso for making it void on non-per-
formance of covenants by lessee, and the breaches
complained of were, neglecting to fall plough 20
acres, to clear 24 acres newly seeded down in
clover, taking straw off the premises and sub-
letting or assigoing the term to Senate. The
lessee Sharp it was alleged had left the couantry.
The demand of possession and notice of holding
inquisition were served on Senate. Senate ap-
peared and filed an affidavit denying the sub-let-
ting or assignment of the term to him, and
alleging that he was merely left in charge of the
premises to take care of them for Sharp.

R. R. Waddell, for the landlord.

J. W. Ferguson, for the tenants, contended that
the Act did not apply to cases where the lease was
determined by forfeiture, and that service both of
the demand of possession and notice of inquisi-
tion must be personal. He also denied the truth
of the alleged breaches of covenant, and cited
Patton v. Kvans, 22 U. C. Q. B. 606; 9 U. C.
L. J. 820; and referred to 10 U. C. L. J. 1.

Logig, Co. J.—I think that the Act of the first
session of the Province of Ontario, gives jurisdic-
tion in cases where the tenancy or right of occu-
pation has been determined by a forfeiture for
breach of covenant committed by the tenant.
The second section gives the judge jurisdiction
not only in cases where the tenancy has even
determined by notice to quit, but also in all cases
where it has been determined by any other act
whereby a terancy, or right of occupancy may be
determined, or put an end to. These words are
sufficiently comprehensive to include cases where
the tenancy has been put an end to, or become
void in consequeance of any breach of covenant by
the lessee.

Ouoe of the breaches of covenant complained
of, and relied on as having made the lease void
is the alleged sub-letting or assignment of the
residue of the term to Owen Senate. If he had
gone into possession as sub-tenant or assignee of
the term, it is very doubtful if the Act agninst
tenants wrongfully holding over would enable
the landlord to put him out of possession, on the
ground that there is no privity between them.
Under the Act of 4 Wm. IV., it was expressly held
that #¢ did not apply to a case where there was
no privity between the owner of the land and the

person in possession : Bonser v. Boice, 9 U. C. L.
J. 218. Senate swears, however, that he is in
possession under Sharp only for the purpose
of taking care of the premises, and it is probably
true that he has o legal right of occupancy.
Then with regard to Sharp, two questions arise
a8 to the sufficiency of the service on him: 1st,
of the demand of possession, and 2nd, of the
bolding of this inquisition. In Goodier v. Cook,
2 Cbam. Rep. 157, Sullivan, J. set aside the pro-
ceedings, on the ground that notice of the in-
quisition was not served personally on the tenant,
he being at the time not resident on the premises.
The clause under which that was decided is simi-
lar to section 4, of the Act of last session. If
service of the notice of inquisition must be per-
sonal, or at the actual place of abode of the
tenant, it seems to be much more necessary that
service of demand should be personal; as the re-
fusal to go out and reasons for the refusal, if
given, must be stated in the spplication, which
means to imply personal service.

I think, therefore, that service of the demand
of possession must be personal, and that notice
of the holding of the inquisition must either be
served persoually, or be left at the placo of abode
of the tenant; and that service on a person in
Ppossession of the premises, the tenant being resi-
dent elsewhere, is not sufficient. The application
must be discharged for the reasons stated.

Tae CorroraTiON oF BELLEVILLE V. FAHEY.
(In the County Court of the County of Hastings.)

Promissory note— Consideration — Corporation—Demurrer.

A promissory note,made payable to the Treasurer of, and en-
dorsed by him to a Municipal Corporation to secure a
balance due the Corporation on a past transaction is not
void under the Municipal Acts.

SuERWOOD, Co. J.—The plaintiff in this case
declares upon a promissory note made by the
defendant to Thomas Wills, Treasurer of the Town
of Belleville, and states that Wills, as Treasurer,
endorsed and delivered the note to them.

The defendant demurs, and gives as a ground,
that plaintiffs cannot legally contract by promis-
sory notes, neither can they make, endorse, &o.,
or otherwise negotiate by or in promissory notes,

The only case I find bearing on this point, is
that of the Municipality of Westminster v. Foy,
190. C.Q B,203. In that case the demurrer
Was sought to be sustained, on the ground that
the corporation could not take more than 6 per
cent. interest, if they could take interest at all. .
In the argument, the same or neariy the same
objection was taken as in the present case, but
inasmuch as it was taken at the argument, the
court seemed to think ittoo late; but the learned
Chief Justice in giving judgment remarked that,
for all that appeared, the note sued on may have
been given upon a transaction baving nothing to
do with banking or any kind of business prohibit-
ed, as for instance, money over paid to the defen-
dant on a contract. He therefore was of opinion
that a note given with such a consideration might
be recovered, There are other matters besides
these, such as rent, that would be a good con-
sideration.

It does not appear here, that this note was
given for a bad consideration, or in any kind of
business prohibited to a corporation such as this.

Icannot see that the note having been made to
the treasurer, and by him endorsed to the plain-
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tiff, would alter the case, and I must therefore
hold that the plaintiffs can recover. .
Judgment for plaintiffs,

ENGLISH REPORTS.

R QUEEN’S BENCH.

Fuenrtas aNp ANoTHER v. MOXNTIS AND ANOTHER.

Principal and agent—Factors Acts, 6 Geo. IV., ¢. 94; 5 & 6
Vic. ¢. 39— Authority of factor to pledge goods— Revocation.

If a principal entrusts goods to a factor for sale, and after-
wards revokes the authority and demands back the goods,
the factor is not “‘entrusted with the possession of goods”
under the Factor Act, and cannot make a valid pledge of
the goods.

[Dec. 1, 1868, 17 W. R. 203.]

Appeal from a decision of the Court of Common
Pleas, discharging & rule to enter a verdict for
the defendants.

. The facts of the case, with the material sec-
tions of the Acts of Parliament, are fully set out
In 16 W. R. 900 (snd see L. R. 5 C. P. 268).

Pollock, Q.C. (Archibald with him), for the
defendants, referred to the same authorities in
the court below.

Sir. G. Honyman, Q. C. (Channell with him),

- for the plaintiffs, was not called upon.

CockBury, C. J.—I think it is quite clear that
the judgmeat of the Court of Common Pleas was
right. Mr. Pol'ock has been obliged to admit
that but for the last Act, 5 & 6 Vie. c. 30, he
would have no locus standi. By the law as it
Stood before the p:ssing of that Act a man could
only deal with goods which he had in his posses-
8ion as the owner of them, if it was not known
that he had possession of them ag agent ; but by
1t the power of dealing goods was extended, and
1t was enacted that ¢ any agent entrusted with
the possession of goods, or of the documents of
title to goods, should be taken to be the owner
of the goods,” for the purpose of protecting per-
fons making bond fide advances even with the

Dowledge of the agency. Mr. Pollock has.con-

; tended that the proper construction of that Act
§-. I8 that if & man has once been an agent he is
Still an agent, though the agency has been put
1 end to by a communica ion from the principal
Unknown to the public; and in like manner that

8 man has once been entrusted he is still en-
trusted, though his authority has been terminated
D a similar way. I think that if that had been

® intention of the Legisiature it would have

0 80 expressed, and that we must not translate
@ language of the Act which is in the present
U8e as if it were in the past tense.

Kelly, C.B., Bramwell, B., Channell, B.

i&‘m, B, and Hayes, J., concurred. ’

CHANCERY.

Howvr v. SiNDreY.

WiLGth to children beg or to be begotten—Illegitima-

Unknown o testator—Description—Provision Jor future
:?kgttimau chilkren. P

A testator
be

bequeathed trust funds to M. » Whom he believed
ally the lawful wife of L, , for life, with remainder to
X hader children begotten or to be begotten equally.
th by L. four children born or in esse at the date of
H, dd? Will, and three born afterwards, all illegitimate.
.umthat the children begotten at the date of the will were
ciently described, and took the fund ; but as to those

born afterwards, the gift was a provision for future ille-
gitimate children, and therefore failed.

[V.C.8. 17T W. R. 249.]

William Holt, the testator in this petition, by
his will, dated in the year 1827, directed his
trustees, after the dccease or second marriage of
bis wife, to stand possessed of so much of certain
funds as would produce the sum of £35 a year
upon trust during the life of his daughter Mary,
the wife of John Lattimer, for her sBle use, ex-

. clusive of her then present or future busband,

and after the death of his said daughter, to pay
the same unto all and every the child or children
of his said daughter begotten or to be begotten,
in equal shares, if more than one, and it there
should be but one such child then the whole to
be in trust for such one child, and to be vested
in the same children Jhen they attained the age
of twenty-one years or died under that age leaving
issue; and in case there should not be any such
child of his said daughter Mary Lattimer, or in
case alf such children, if any, should die under
the age of twenty-one years without leaving is-
sue, then the testator gave the trust fund in trust
for other personms.

The testator died in the year 1828, and his
widow in the year 1831,

The chief clerk’s certificate upon a decree for
the administration of the testator’s estate had
certified that Mary Lattimer, then Mary Holt,
spinster, was on the 4th of May, 1817, married
to J. C. Flenly, but there was not any issue of
the marriage, as the parties had separated imme-
diately after the ceremony, and they never met
again ; algo that J. C. Flenly died in July, 1850 ;
also that on the 31st of January, 1818, Mary
Flenly, as Mary Holt, was married to John Lat-
timer, and that of that marriage seven children
were the issue, all of whom were bora before the
death of J. C. Fienly. John Lattimer died on
the 23rd of October, 1850.

By an order of the Court made in the year 1858
the trust fund, which was then represented by a
sum of Bank Annuities, was carried over to the
account of ¢ the legncy of Mary Lattimer, her
children, and their incumbrances,” and the divi-
dends were ordered to be paid to Mary Lattimer
during her lifs.

Mary Lattimer died on the 29th of August,
1868, without having had any lawful issue, and
a petition was presented by some of the parties
entitled under the testator’s will to the trust
fund in the event of there being no children to
take under the bequest.

The evidence showed that the marringe Letween
J. C Flenly and Mary Holt was never consumat-
ed, and that the marriage took place without the
knowledge of, and was cever made known to, the
parents of Mury Holt; also that four of the child-
ren of Mary Lattimer by John Lattimer were
born or in esse at the date of the testator’s will;
the other three children were born after that
date. The testator knew that his daughter bad
no other children except those by Lattimer.

Hinde Palmer, Q. C., for the children of Mary
Lattimer, claimed the fund for the four elder,

though he admitted though the three younger '

cou!d not take. The children illegitimate, were
sufficiently described.

!

Ha
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Greene, Q. C, and Renshaw, for the parties
entitled ander the gift over, contended that the
gift over had taken effect.

Bagshawe, Fischer, and Langley, for parties in
the same interest.

The following cases were veferred to:— Jfo-
worth v. Mills, L. R. 2 Eq. 889 ; Warnerv. War-
ner, 15 Jur. 141, 1 Sm. & Giff 126; Prot v.
Maothew, 4 W. R. 418, 22 Beav. 340; Re Herberr's
Trusts, 8 W. R. 660.1J. & H.121,8 W_ R. 660 ;
Godfrey v. Davis, 6 Ves. 43 ; Kenebel v. Serafton,
2 East, 630; Harris v. Lloyd. T. & R. 3107 Re
Overhill’s Trusis, 1. W. R, 208, 1 Sm. & G:ff
862; Re Weli's estate, 16, W. R. 784, L. R. 6 Eq.
599. .

StuarT, V. C.—Io order that any legatees may
take, whether as a class or individuals, it is ne-
cessary that they should be clearly described.
When there is a gift to a child or children as a
class, legitimate children are understood, but if
the object is clearly defined, it matters nothing
whether the object be legitimate or illegitimate.
In the construction of wills, however, the primary
aud proper signification of every word must be
attended to. It is contended in the present case
that the gifts to the child or children of the tes-
tator’s daughter begotter. must altogether fajl, I
think that the testator understood aud thought
that his daughter was the wife of Lat:imer, and
his lawful wife. Inhis will he refers to children

*begotten, so he knew that children were born,
and the fact that were illegitimate seems to have
nothiug to do with the question whether they
are sufficiently desciibed when it is certain that
there are none other than the children by the
marriage with Lattimer, The words of the will
are clearly intelligible, and I know that the tes-
tator intended children begotten of the marriage
with Lattimer. Incases of thisdescription fulla-
cies are occasioned by the use of two words which
require very accurate definition, namely, ¢child-
ren” and “class.” 1If children are properly
described as a class there iz no rule to say that
illegirimate children shall not take; this runs
through every case except Beuchcroft v. Beoch-
croft, 1 Mad. 430, and Fraser v. Pigott, 1 Yo. $54.
The cases relied upon by the parties objecting to
this gift are clear authorities in favour of gifts
to persons clearly described. In Godfrey v.
Duvis (supre) it was decided that if there were
no other children than illegitimate children to
apswer the description they must take, although
in point of law they do not stand as children.
This shows that there can be a valid gift to ille-
gitimate children under the description as child-
ren begotten during the testators lifetime. Pratf!
V. Mathews (supra) and Cowden v. Purle (supra)
were cases In which the gift was to children to
be begotten, and it is against the policy of the
law to allow such a gift, but a gift to a child be-
gotten but unborn is valid although the child be
illegitimate. Thereis, however, one point in this
case which might raise a doubt, namely, the use
of the word ¢such ” in a subsequent part of the
will, where it directs the interest to be vested
when the children arvive at the age of 21, and

w makes farther provisions in case there should
not be any such children. I do mot entertain
any doubt upon the construction of the will as fo
the children begotted™r the one en ventre sa mere
at the time of the testator’s death.

CORRESPONDENCE.

Division Court Garnishee Procedure.
To rae Epitors or THE Local CourTs GAZETTE.

GENTLEMEN,—After perusing the Amen-
ding Division Court Act, relating to garnishee
process, passed at the recent Session of the
Ontario Legislature, I have thought a few
remarks might not be uninteresting to your
numerous legal readers, especially those who
take an interest in the Division Courts. It
does not seem to me to be open to so much
censure, as some indulge in, if indeed to any,
under the circumstances of the country and
the limited powers vested in Division Courts.
I happen to know that the act was framed by
one of the oldest and most experienced of our
barristers, and a gentleman of large experience
in Division Court law—having in fact once act-
edasa judge. Tam pleased on the whole with
the law, and only regret that the Division Court
act, instead of being simply patched up (as
it were) by detached acts, could not have
been re-cast and carefully re-enacted with
numerous other amendments consolidated in
one act. At the same time there are undoubt-
edly some ambiguities in the act. The first
clause of the new act was certainly required.

"It settles a debateable point as to the validity

of judgments in those courts, when more than
six years old. The second clause is one uni-
versally acknowledged heretofore as needed,
and will save the costs of many cases, where
in fact no real defence exists. If a defendant
has no defence to a note or account when par-
ticulars are served, why put parties to the ex-
pense of a trial or witnesses ? This clause is
perhaps a little ambiguous in some things,
and some questions may arise as to its future
working. It is left somewhat uncertain
whether exccution may issue immediately on
signing judgment. Is that the intention ? It
is left uncertain within what time the judge
may set aside the judgment. Can he grant a
new trial within fourteen days or at any time
after? No time is limited as to his interfer-
ence. The clause says: * that final judgment
may be entered on or at any time within one
month after the return of summons.”

It seems to me upon the whole, that the
true meaning of the act is, that the clerk is to
enter judgment on the court day, which is
certainly the return day of the summons ; or
he may omit to do so at his discretion and let
the matter lie over for a month, Which would
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be about the time the judge ordinarily would
give. The clausesays: ““execution may after-
wards issue at the request of the plaintiff.”
That means (I should suppose) at once on
signing judgment. 1 sce by a long letter, in
many respects very ably written, making com-
ments on the new act, published in the Zeader
Dewspaper on the 24th day of March, that the
writer does not sce his way clear at all as to
this second clause. He cannot tell what time
the clerk is to sign judgment—what return
day of the summons means. I think it is
Plain the return day of a summons is the
Court day.

The error in the clavse would seem fo be
in Jeaving it in the power of the clerk to enter
a judgment “at any time within @ month
after the return dey” (that is the court day).
This is ambiguous or uncertain. He might
eoter judgment at any time within the month.

Scction 5 of this act is one really worthy of
all praise. It enacts if ** A.” have a just debt
against * B.”, and * C.” owes “ B.” a debt, that
debt (even if “ A.” has not yet got a judg-
Ment) may be garnished or taken hold of
legally to pay ““A.” It mizht be well to
apply this principle to the Superior Courts.
It affords the ecreditor a great additional
Temedy, heretofore not in his power, unless un-
der the attachment laws, when a debtor had
left the country. So a debt under like cir-
Cumstances, by this new act, may be garni-
shed where the creditor has an unpaid judg-
ent against his debtor. The Division Court
law was always defective, on account of the
Want of such powers. It may be that there
I8 a little ambiguity in some of the after
Ylauses of this act, enacted to carry out
the garnishing powers ; but I think they
Will be casily worked and understood by the
Judges,

It will be seen that the creditor has two
Bteps to take, or rather he may take two steps
egally, to secure the money in the hands
of the garnishee. He may, on affidavit filed,
8¢t a judge’s attaching order, which may be
Served in any county in Ontario. That fixes
the debt in his favor in the garnishee’s hands.

then has to summon the garnishec and his

Sbtorin the Division where the garnishee lives,

hﬂ.t is the suit, in order to give the garnishee
88 littlo trouble as possible, must be brought
t:;ne to his door, and the debtor called there

Itis not to be wondered at that there is

some doubt about the construction of these
clauses, for this garnishing even in the Superior
Courts, is a process very complicated and
confused, and hard to work.

In the action against the primary debtor
under the 5th section of the act, the suit
against the garnishee goes on too, pari passu.
Upon giving judgment against the debtor on
particulars served, if the garnishee owes him,
he must pay that debt, in discharge of the
primary debtor's debt.

By section 6, sub-section 4, it is very use-
fully enacted that no attaching order need be
taken out at all, if the creditor choose to take
the course of only serving a summons on the
garnishee. If the creditor does this, then the
summons has the effect of a garnishing order,

Then this sub-section, it will be seen, allows
the judge to make the summons returnable at
any time at his Chambers; a very useful
power. It would seem that this part of the law
only applies where the primary creditor has &
judgment against his debtor, for it says it
shall not be absolutely necessary to summon
the debtor, which is a practice similar to that
in the Superior Courts.

The writer in the * Leader” objects very
much to the 18th section of this act. I
really think it a very useful section. There
may be some impropriety in allowing a dele-
gated person, not a bailiff, to execute process
(especially executions), but if the person is
authorized to do it by the clerk at the election
of the plaintiff, who is the interested party,
no one can ohject. This person must strictly
comply with the law.

This act seems to have a good deal of con-
fidence in the intelligence of clerks, and if all
clerks were like the writer in the * Leader,”’
they might very properly be trusted with
large discretionary powers. In fact our Pro-
vince has many very intelligent clerks.

This section 18 of the act, allows the clerk
to send process and executions to any bailiff
within his county (and as I understand it) to
any bailiff in any other county for execution,
and said bailiff is bound to enforce or serve
the execution of process and return it. His
securities are liable for his misconduct. The
batliff may of course, or if not he, the plain-
tiff or some one, run some risk in the trans-
mission of money from great distances to the
head county. In this, and in the matter of
fees, this section may be found ambiguous
again.
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The act generally leaves the question of
fees (especially fee fund fees) in great doubt.
What was the Attorney General about when
he left the Government in the lurchlin this
way I thought he was so careful of the
public purse!

The 24th section is a useful one, only it
may take fees out of the clerks pockets, It
allows the renewal of executions without
their re-issue. Section 26, grants the power
to judges to give new trials in interpleader
trials.

Section 17 repeals a part of the old Divi-
sion Court law, with respect to the defence of
set off, and (as the writer in the Leader says)
leaves the whole matter of set-off in a fog, 1
have not much room here to enlarge on this
part of the act. This act was intended to
be framed with great care, and is so to a
great extent, yet it shows how difficult it is
often for the best lawyers, to be as clear as
they ought to be, in framing laws, on matters
with which their minds are familiar.

L. E. X.
24th March, 1869..

[We cannot say that we agree in all respects
with our correspondent, nor do we think the
act, admirable as many of its provisions are,
is deserving of all the praise he bestows upon
it. The Board of Judges may do much by
their Rules to remedy defects, omissions and
mistakes ; of which there are undoubtedly
many in theact. Section 17 is, we apprehend,
intended to repeal section 95, not section 93.
Ep.}

Master and Servants’ Act— Refusal to “ pay
the piper.”

To THE EpiTors oF THE LocAL CourTs’ GAZETTE.

A. an innkeeper, employs B. a fiddler, to
play for him at a ball on a given evening. B.
performs his agreement, but A. for certain rea-
sons, disputes his liability, whereupon B. lays
an information before a magistrate under the
Master and Servants’ Act, Con. Stat. U. C,,
cap. 75 sec. 8, to recover the sumn agreed upon.

As there is a difference of opinion among our
magistrates as to whether such a case comes
within the 3rd sec. of said Act, your opinion
in the next number of the Local Courts’ Ga-

zette, will oblige,
A SUBSCRIBER.
Clinton, Feb. 25, 1869.

[The Magistratedas we think, no jurisdiction
in such case.—Eb.]

Division Courts— Where a Bailiff may be
sued.
To tue Eprtors or THE Locar, Courrs’ GAZETTE.
DEear Sir,—Can a bailiff be sued in adjoin-
ing Division in another County from which he
officiates as bailiff, when such Division is
nearer the clerk’s office, or the holding of the
court, than any other in the County where he
is bailiff,
Your answer to the above will much oblige,

AN OLD SUBSCRIBER.
Galt, Feb, 20, 1869.

|If the Court be nearest to defendant—He ‘
can.—Ep.]

REVIEWS.

Tne Law MaGazINE AND Law Review: Feb-
ruary, 1869, London : Butterworth.

We draw largely from the masterly pages
of this welcome quarterly. The last number
contains articles on the following subjects :—
Jettison and General Average—Considerations
on the facilitating proceedings in Criminal
natters—Lord Kingsdown, formerly known
as Mr. Pemberton Leigh, who is spoken of as
a lawyer of much ability, but whose name, he
being a mere lawyer, though successful and
upright, will be scarcely known to posterity—
Post nuptial Settlements—The High Sheriff,
which we copy—London Criminal Law and
Procedure and Church Patronage, neither of
which will interest us much here — Lord
Cranworth—Amalgamation of the Professions
—Recent decisions on the Equitable doctrine
of notice, transcribed for the benefit of our
readers—&ec.

Tae American Law Review : Boston: Little,

Brown & Co. January, 1869.

This comes naturally in order after the
quarterly it would seem to take partly as a
model. It commences with an excellent
article on the confinement of the insane, then
follow other articles of much interest to its
readers south of us. It containg the usual
excellent digests of cases, English and Ameri-
can, that we have so often alluded to.
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We also acknowledge the regular receipt of
Tae Sonicitors’ JOURNAL and WEEkLy RE-
PORTER ; Tue Law Times, with Reports; TaHE
Auerican Law REeeister ; Buackwoop and
the English Quarterlies; Lower CANADA
JurisT; Leear INTELLIGENCER, Philadelphia;
LecaL Journar, Pittsburg; Cuicaco Leeab °
News; Goper’s Lapies Boog, &c.



