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- DOMINION LAW REPORTS

CANADIAN IIAI(UPACTURE%%:ET'. v. CANADIAN CAR SERVICE

(Annotated).

] Board of Railway Commissioners. January 26, 1920,

1. DEMURrAGE (§ 111 I—475)—AVERAGE — RiGHT — FREE TIME — MaXI-
MUM—REASONABLE CARS—LOADING OR UNLOADING—CREDIT,

There is no basis of right, as such, to the allowance of free time provided
in the Canadian Car Demurrage Rules for loading or unloading cars.
The free time allowed is a maximum reasonable average,

The consignor or consignee has a right to such portion only of the free
time as is actually necessary, with due diligence, to effect the loading or
unloading of ears, If he loads or unloads within the free time that is a
closed transaction, and there is no credit to impute to a car which takes
longer than the free time,

2. REGULATIVE TRIBUNAL (§ IV B—520)—Pracrice—JustiricatTion—ToLLs
— Tra¥ric — CarriAGE — C.L, — L.C.L. — Tramvoap—Ungust

DISCRIMINATION,

In the carriage of traffic on the North American continent, it is only
just ifliluhln to consider carload and less than carload quantities with regard
to tolls,

It is not justifiable for a regulative tribunal to direct or countenance
tolls predicated upon the handling of trainload quantities, The car of
coal consigned to the larger dealer must be treated in the same way as
the car of coal consigned to the smaller dealer.

e

3. DemurraGe (§ IIT 1—483)—AVERAGE—UNIUST DISCRIMINATION—CAR
SUPPLY—INCREASE.

The average demurrage system is unjustly diseriminatory in principle
and it has not been affirmatively established that it will so work out as to
increase the car supply available at any given time.

[Wallaceburg Sugar Co, v. Canadian Car Service Bureau (1909), 8 Can,
Ry. Cas, 332, followed; In re Car Demurrage Rules (1917), 24 Can. Ry.
Cas. 180, at pages 195, 196, referred to.]

48 Arrrication for an order directing the extension of the Can-
adian Car Service Rules so as to provide for what is known as the
Average Demurrage Plan, which now forms part of the National

,g Car Demurrage Rules in force in the United States.

The application was finally disposed of on material on file with
the Board.

i McLeax, Assistant Cuier ComMmissioNer:—Application is
made for average demurrage. More specifically it is set out that
the demurrage on all cars held for loading or unloading shall be
computed on the basis of the average time of detention to all cars
released during each calendar month. The method of computation

- 1—54 p.L.R.
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outlined is that a credit of one day shall be allowed for each car
released within the first 24 hours of free time. A debit of one day
shall be charged for each 24 hours, or fraction thereof, that a car
is detained beyond the first 48 hours of free time. Not more than
one day’s credit is to be allowed on any one car, and in no case is
more than 5 days’ credit to be applied in cancellation of debits
aceruing on any one car, thus making a maximum of 7 days,
including Sundays and holidays, that any car may be held free.

At the end of the calendar month, the total number of days
credited will be deducted from the total number of days debited,
and the demurrage charge per day charged on the remainder. If
the credits equal or exceed the debits, no charge is to be made for
the detention of the cars, and no payment is to be made to the
consignor or consignee in respect of such excess of credits. Credits

in excess of debits of any one month are not to be considered in
computing the average detention for another month.

Those taking advantage of the average plan are to forego the
advantages of the weather and of the bunching rules.

A consignor or consignee taking advantage of the average plan
may be required to give sufficient security to the carrier for the
payment of balances due by him at the end of each month.

The question was also gone into in connection with the amend-
ment of the Canadian Car Demurrage Rules which was made on
July 28, 1917, effective by order on August 20, 1917. In the
decision in that case, reference was made to the various submissions
bearing upon average demurrage, and it was stated in the judgment
that the Board would endeavour to ascertain whether average
demurrage had worked a real benefit in places where it had been
tried, it being at the same time stated that from the best information
had at the previous hearings the contrary was the case. In re
Car Demurrage Rules, (1917), 24 Can. Ry. Cas., 180 at page 196.

Under the date of June 16, 1919, on direction, a letter was
issued by the Board setting out that in view of the many changes
which have taken place in railway matters since the judgment
on the demurrage rules, as above referred to, had issued, the
Board was prepared to arrange for a hearing, or hearings, if the
parties interested desired to add to the record in the case.

The material received was concerned mostly with opinions on
the principle involved, and, in general, the opinion was expressed
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that the matter might stand for decision on what had been sub-
mitted. In general, it does not appear that there is such additional
material evidence available in regard to the working of the system
as would justify a further hearing.

The matter as presented may be subdivided into the following
headings:—

(@) Whether when the consignor or consignee unloads within
the free time allowed by the demurrage rules, he has a right to
apply the difference between the free time allowed and the time
actually taken as a eredit on another car which is not loaded or
unloaded within the free time. (b) The advantage of such proposed
system of credits as an incentive to quicker loading or unloading.
(¢) The general effect on car movements.

As bearing on the question of right, which matter, it appears
to me is fundamental, some detail references to the notes of hearing
are necessary; and it may be pointed out in this connection that
reference is also made to earlier applications of the Canadian
Retail Coal Ass'n of London, Ont., and the Wallaceburg Sugar Co.

In the Wallaceburg Sugar Co.’s case, (1919), 8 Can, Ry. Cas.
332, application was made as regards a particular commodity; in
the case of the Canadian Retail Coal Ass’n, the application was
also as to particular commodities, coal and coke.

The application of the Wallaceburg Sugar Co. was not limited
by the use of the adjective “optional.” The application of the
Canadian Retail Coal Ass’'n was. So is the present application as
developed; but it does not appear that the adjective “optional”
makes any vital difference.

In the application of the Canadian Retail Coal Ass’'n, Mr. Hay
stated, at page 2922, vol. 124:—

When they allow us 72 hours for unloading a ear of coal they must
of necessity in order to arrive at a proper business basis have figured on
che detention of that car. That, I think, is a reasonable and fair proposi-
tion. Now then, when that car 18 placed on our siding we have 72 hours
w0 unload it. We will probably unload the ear within the first 24 hours
aidy Inasmuch as we have already paid the railway company for the
detention of that car for two days they have not given us any allowance
for that dollar we have been fined on the other car (tnst is toe car held over

the 72-hour period), and that should stand over against the time that is
to our credit.

In the same case, at page 2959, Mr. Hay said: “We were
applying for a principle we think fair and that should be carried
out.”

RY. BD.
CANADIAN
MaNvrac-

TURERS

AssN,

v
CanapIaN
Car
SERVICE
Bureav.




RY. BD.

CANADIAN
MaNUFAC-
TURERS
AssN,

L
CANADIAN

Car
SERVIC
Bukeav,

DominioN Law Reports. [54 D.L.R.

At the hearing in Ottawa, the following discussion took place
as bearing on the point in question, vol. 179, pages 4576-4578 :—

Commissioner McLeax: Is it your position, Mr Walsh, that a shipper
has a right to hold & car for the free time?

Mr Waisn: Absolutely not. I have not held that opinion.

Commussioner McLeax: Then your position would be that it is the
reasonable maximum time allowed for unloading?

Mr. Warsn: 1 have always held this position, I have advocated it
in our paper and tnrough circulars to our members, that 48 hours or 72 hours
was the maximum time allowed, but it was not expected they should take
When they do that they are depriving

that time to unload equipment.
But

themselves of a proper facility, and they are depriving somebody else.
we think it is a reasonable time to allow in case of emergency or of aceident.
I think it would be fair to say this, that the people I represent are not laying
advantage of the free time; their
an and get the cars to load up again,
Our manufacturers

themselves out to delay cars or to tak
purpose is to unload as quickly as they
As 1 say, and 1 want to repeat, our people realise that.
hold that cars are for the purpose of {ransporting freight from one point to
another, that they are not for storage purposes, and we try to the best of
our ability to unload as rapidly as possible, but we have got to have the
conditions, they must be favourable.

Commissioner McLean: Following that, if the free time simply repre-
sents the maximum reasonable time for unloading, is it quite fair to say
that because a man unloads within that time that the portion of the unused
That looks at it as a matter of right.

should be applied to another car?
If he is able to unload a

He has a right to so much time within two days.
car and have, say, one-half or three-quarters of the day unused, what has that
got to do with another car?

Mr. Warsu:  Simply because another car cannot be got at.

Commissioner McLeax: But if you say two days 18 a reasonable time
for unloading does it not mean that each ear should stand by itself?

Mr. Warsn: I it could be worked out theoretically perfectly.
Leaving aside theory, is not that your position?

Commissioner McLEAN:
I just want to understand your position
Mr. Warsu: Possibly that is correct.
Commissioner McLeax: I just want to see what your position leads to.
Mr. Warsn: Yes, but that is not possible.
Commissioner McLeax: But either the two days is a right or it is
If he does use the two days on one car, he has a right to the unused

not.
Either it is that or it is a reasonable

portion to apply on another car.
maximum time for unloading, and whatever he unloads within that time it

stops at that. It is either one position or the other.

Mr. Warsna: Certainly, if the conditions are ideal. We had a good
illustration of it yesterday in connection with the movement of cars,

Commissioner McLe We have to take one horn of the dilemma.
It is either a right or a reasonable maximum. If it is a reasonable maximum
it applies on the one car. I may be wrong, bul it seems to me that that is
a fair conclusion from the discussion.

Mr. Warsa: That is all.
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In supplementary summary and comment in his letter dated
October 18, 1913, Mr. Walsh took, in substance, the position that
the two days free time referred to had become a right by usage.
The following extract from his letter is material :—

At page 4577 Commissioner McLean asked whether the two days
free time allowed was a right or not. It is a right in the sense that common
usage has made it so. It has been well established that a receiver of freight
is entitled to notice of its arrival and to a reasonable time within which to
remove it. It is the same right as he has in respect to less than carload
shipments on which he is given from 72 to 96 hours, and if the freight moves
through the freight sheds the carrier has to provide storage and is liable under
the biil of lading conditions as carrier for that length of tune.

As regards carload freight, the carrier does not have to provide such
facilities. All that is required to do is to place the car for unloading. The
bill of lading conditions determine the liability of the carrier and the length
of free time within which the receiver has to remove the goods.

This point was seized upon by the representaiives of the
dealt with at some length both by Mr. Beatty and Mr. Biggar at pages
4583 and following, and 4605, 4606, and 4607. Both of these gentlemen
took the position that the 48 hours, as suggested, was not a right and, there-
fore, the public was not entitled o 1t. The Board is familiar with the origin
of the rule and it is, therefore, unnecessary for us to enlarge further on the
subject except to point out that the records of the Canadian Car Service
Bureau show that the public does not as a rule take 48 hours to unload,
neither has it ever been contended that cars should be held for that length of
time. It is, however, our contention that we have the right in cases of
necessily to that length of time. We respectfuily suggest to the Board that
in dealing with this question actual conditions must be taken into consider-
ation. Mr Biggar dealt entirely with conditions in Great Britain. These
are nol applicable here. The nature and volume of traffic arc entirely
different.

ilways and

The same position is adopted in the correspondence on the
Board’s files, including the correspondence received in reply to
the circular letter of June 16, 1919, already referred to.

The Dominion Sugar Co., in a letter dated January 17, 1916,
says that in checking up all cars into their yards the average time
of unloading is less than 24 hours, or less than one-half the free
time; and it was submitted that the company felt that *““as though
it would be an injustice to ourselves to have each individual car
charged for demurrage, in view of the fact that hundreds of ears
are unloaded within even 12 hours time.”

The Canada Crushed Stone Corp. made the following query:
“If the shipper ean save the railway money by the quick loading
of cars, why should he not be credited to offset the loss when the
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The T. H. Taylor Co. stated they thought it wasonly fair that
the shipper should be allowed something for cars which were
unloaded within the free time allowed.

The Algoma Steel Corp. stated that it had been paying several
thousands of dollars annually for demurrage, and it seemed to said
corporation that it should be credited for ears which it returned
promptly; that is, before the free time was up.

The Steel Company of Canada, pointed out that it unloaded a
large portion of its cars within the free time. It took the position
that it was unfair it should be penalised at a heavy rate for cars
taken in excess of the free time when it had “earned money for
the railways on so much of their traffic.” It expressed the opinion
that if the penalty was a fair one for the use of the car, the railway
should be willing to grant a credit to the consignee who gives up
cars to them in less than the free time.

Without multiplying citations, the position is, in substance,
that the free time for loading or unloading exists as a matter of
right, and that whatever is done by the consignor or consignee in
regard to loading or unloading within the free time is in derogation
from his striet rights and is something for which he should receive

a credit.

The great majority of cars are, under the existing demurrage
rules, loaded or unloaded within the free time, there being no
incentive such as is argued for to induce extra expedition in loading
or unloading, so as to obtain credits thereby. It follows that the
loading or unloading within the free time is carried out not with
any idea of benefiting the railway, but because the business con-
ditions of the consignor and consignee concerned make it a good
business policy to do so.

In analyzing the question of the right which it is contended
exists, reference may be made to some decisions of the Board.
In dealing with the application of the Wallaceburg Sugar Co. for
average demurrage, which was heard in 1909, the Board used the
following language (8 Can. Ry. Cas. at page

The “average system’ suggested, in my opinion, is not justifiable
under the contractual relations which exist between the consignor or
consignee (as the ease may be) and the railway eompany. The contract of
carriage is, that the railway company will carry the goods to the point where
they are to be delivered to the consignee, who in turn is to unload and release
the car with all reasonable despatch. For more certainty and uniformity
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of practice, rules have been adopted which say in effect that “reasonable
despateh” for unloading shall not, in the ease under consideration, exceed
48 hours.  If a man exceeds this reasonable time in unloading, he is penalised
by a charge of $1 per day for the exira time he may hold the car, Such a
provision is in the public interest, because it makes a consignee prompt in
releasing cars consigned to him, and thus increases the supply of available
cars for the shipping public. . . . . . Theintention is that, under the
Car Service Rules, each ear shall be dealt with by itself and without reference
to the movements of other ears. This insures equal treatment of the
smaller shipper or onsignee with the larger one,

At a later date, in dealing with an application of the Canadian
Car Service Bureau, the Board used the following language:
“Car Service Rules constitute a code dealing with the question of
average reasonable time for delivery, delays to ears, and penalties

for such de! See Annotation, infra, page 16.

In the matter of the complaint of the Wood Coal Co., of Brant-
ford, Ont., file 1700.2, and the complaint of the Barber-Ellis,
Limited, Brantford, Ont., file 1700.56, the question of the con-
struction of Rule 2 of the then existing Car Service Rules was in-
volved. Under this rule, 24 hours’ additional free time was allowed
for clearance of customs. This was in addition to the 48 hours
free time. It was contended, in substance, that the whole period
of 72 hours was available for the eclearance of customs and for
unloading. It was held that the clearance of customs must be
effected before the ear was in a position to be unloaded, and that
the time allowed for clearance of customs as compared with the
time allowed for unloading must, therefore, be prior; that is to say,
the time allowed for clearance of customs stands first on the list,
and under the rule the 48 hours for unloading runs from the ter-
mination of the time allowed for clearance of customs.

The question of right herein involved has been dealt with from
time to time in English decisions.

The Lancashire and Yorkshire Railway Co. having proposed
that on and from the first day of March, 1805, it would levy a
charge of sixpence per wagon per day under the title of siding rent,
upon all wagons containing coal or coke, and remaining undis-
charged upon sidings belonging to the railway company for a longer
period than four clear days, the matter came before the Railway
and Canal Traffic Commisgion in Manchester and Northern Counties
Federation of Coal Traders’ Assn. v. Lancashire and Yorkshire Ry.
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Co. (1897), 10 Ry.& Can. Tr. Cas. 127. The following references

to what is set out in the decision are pertinent :—

[The carrier’s obligation) is to deliver [the wagons] within a reasonable
time; per Collins, J., at page 133.

Carrier's obligation.—All that he undertakes and all that he receives
consideration for is the carrier’s duty, which ends after he has delivered
the goods—that is, has put the goods in a position where the trader can take
delivery, given him notice of the fact, and left them there for a reasonable
time, such as would enable the trader, with ordinary appliances, to get his
goods out of the wagon; at pages 133, 134.

Termination of carrier’s liabiliy.—1t clearly determined when a reasonable
time had elapsed—a time within which, on the prin:iples I have laid down,
the trader, acting reasonably, might have taken the coals out of that wagon;
and that reasonableness, I think, must be determined, not by reference
to the after-use which it would bave been convenient for the trader to put
that wagon to after the coals had arrived, and he had the opportunity of
taking delivery, but with reference to the fact that the carrier's obligation
as an insurer remained up to the expiration of that reasonable time; at page
134, .
The point was raised that the railway must be deemed to have
conceded the right to the traders to use these wagons as shops
during the four days—that is, during the four days they admit to
be covered by the rate.

Collins, J., said, at pages 137-138:—

I regard them as trying to fix an extreme limit up to which they are
content to bear the obligation of carriers, and to deem it as covered by the
rate—and they make it an extreme limit in order to meet the exigencies of
the consignees.

In Midland Ry. Co. v. Black et al. (1899), 10 Ry. & Can.Tr. Cas.
142, the question of average was dealt with by Wright, J., at
pages 148-149, as follows:—

Then Mr. Chitty, on this part of the ease as to the charge, raised a point
which is of great importance, and, primd facie, one which has a great deal
init. He said it cannot be reasonable to pay the company six pence per day
beyond the 4 days in eases in which, as in the majority of cases, the bulk of
the traffic is unloaded by the traders within 4 days; so that the company getting
the benefit of the accommodation saved by that expedition on the parc of
the traders as regards something like 90 to 959 of the traffic, it cantot be
fair that the company should have that advantage, and also be paid for what
happens after the 4 days. But I do not think such a matter of “et-off ns
that it is competent for us to coneider, The trader has no right to thie 4 days.
It is not as if he waived anything by unloading within four days. The
trader is bound to discharge in a reasonable time. If it is reasonaole for him
to discharge in 2 or 3 days and he does 8o, it is no more than his duty, and,
a8 Sir Frederick Peel pointed out, after the 4 days, supposing the 4 days
i8 the right time, the character of the company is & new and altogether different
one. He is now a warehouseman; and how ean the amount which he is
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entitled to charge for warchousing these trucks (warchousing is hardly the
right word for it but it conveys what I mean) be affected by the circumstance
that he has not been put to all the expense as a carrier or as a conveyor of
the traffic to which he might have been subjected?

The principle of average demurrage was before the Railway
and Canal Traffie Association in North British Ry. Co. v. Coltness
Iron Co., Ltd., et al.; Caledonian Ry. Co. v. Coltness Iron Co., et al.;
Glasgow and Southwestern Ry. Co. v. William Baird & Co., et al.
(1911), 14 Ry. & Cap. Tr. Cas. 246.

The matter involved came before the Railway and Canal Traffic
Commission as arbitrators appointed by the Board of Trade to
determine certain differences between them and the defendant in
respect of certain charges which applicants claimed to be entitled
to under sec. 5 (4) of the schedule to their several Rates and Charges
Order Act, 1892, on the ground that the defendants had detained
wagons belonging to the applicants for an unreasonable length of
time.

It was contended for the defendants that the true view was
that if a railway company gets wagons released it does not matter
whether they are sent out in order of arrival or otherwise. The
decision in this case was given by Lord Mackenzie. It was set
out that under sec. 5 (4) of the schedules of the Act of 1892, the
consignor or consignee must have a reasonable time to put traffic
in or to take traffic out. It was stated, at page 262, that “A full
margin must be allowed to cover the reasonable maximum time
to enable the consignor or consignee to give or take delivery.”

In dealing with the question of average, at pages 264-2
following language was used :—

, the

It is necessary to refer to an argument used by counsel for the traders
in support of what has been called the average principle. This consists in
crediting to the trader whatever free time is saved. If over the whole period
of a week, or a month as the case may be, it is ascertained that the total free
time has not been exceeded by the total number of wagons, then, according to
this contention, no demurrage is due. This principle, to my mind, is founded
upon a fallacy. A trader is not entitled to keep & wagon for the whole of
the free time. His duty is 1o discharge with all reasonable despatch.  If he
does this, he does no more than his duty, and is not entitled to credit for the
remainder of the free time. This is pointed out in the Midland Railway v.
Black, supra, by Wright, J.; see also the statement by Collins, J., in Midland
Railway Company v. Sills (1896), 9 Ry. & Can. Tr. Cas. at page 163. Nor
do I think it admissible that the free time allowed both before and after con-
veyance should be added together, and if the total period is not exceeded
that then no demurrage should be due.
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The obligation of the carrier under the contract of carriage
covers not only transit but also a reasonable time for loading and
unloading. Just as the carrier is entitled to a reasonable time in
which to deliver, so the recipient of goods is entitled to a reasonable
time to demand and receive delivery.

Chapman v. Great Western Ry. Co. (1880), 5 Q.B.D. 278, per
Cockburn, J., at pp. 281-282:

He [the consignee] cannot, for his own convenience, or by his own laches,
prolong the heavier liability of the earrier beyond a reasonable time . .
When once the consignee is in mord by delaying to take away the gmnlu
beyond a reasonable time, the obligation of the carrier becomes that of an
ordinary bailee, being confined to taking proper care of the goods as a ware-
houseman; he ceases 1o be liable in case of aceident.

Under the bill of lading, sec. 6, it is provided :—

Goods not removed by the party entitled to receive them within 48 hours
(exclusive of legal holidays), or in the case of bonded goods within 72 hours
(exclusive of legal holidays), after writien notice has been sent or given, may
be kept in car, station or place of delivery or warchouse of the earrier, subject
to a reasonable charge for storage, and to the carrier’s responsibility as a
warchouseman only . .

The situation which arises in respect of liability may be referred
to. If in the case of two cars, each of which has 48 hours free time,
car numberone isunloaded in 24 hours while car number two is un-
loaded in 72 hours, then under the average principle the imputation
of 24 hours’ eredit to number two enables it to be unloaded without
any demurrage penalty, but while from the standpoint of the De-
murrage Rules the second car is treated as unloaded in a construe-
tive period of 48 hours, the situation is that it has taken 72 hours
actual time. Under sec. 6 of the bill of lading, the carrier would be
liable as a warehouseman only after the 48-hour period.

The proposal to apply a eredit to the car detained 72
based on the idea that the 48 hours’ free time is & necessary incident
of the contraet of carringe and that during this period the contract
of earriage, with the carrier’s liability attaching thereto, continues.
But in order to make the eredit system applicable the contract of
carriage on the car in question must have been completed. The
transfer of the eredit in effect means the transfer from a commodity
which has moved under a contract of carriage with the incidents
attaching thereto (and after the contract of carriage has terminated
to another commodity where the contract of carriage has ter-
minated) that is to say, an attempt is made to counterbalance
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the contract of carriage as a carrier with the contract as a ware-
houseman.

Dealing with the question as a matter of right, the consignor or
consignee has a right to such portion of the free time as is actually
necessary, with due diligence, to effect the loading or unloading.
If he loads or unloads the car within the free time, that is a closed
transaction and there is no credit to impute to a car which takes
longer than the free time. The free time allowed is a maximum
reasonable average. The Board has in various instances, when
application has been made to it for extension of the free time on
account of the alleged necessity of the consignor or consignee
having extra time because of length of road haul or other conditions
peculiarly affecting the situation of the consignor or consignee being
involved, deelined to add to the free time.

While it appears that there is no such basis of right as is con-
tended for and while this might properly be taken as closing the
matter, it seems proper to consider further the question of whether
there are any such conditions in respect of betterment of handling
of cars involved as would justify a departure from the principle
which, in my opinion, is a well-established one; that is to say,
would practical operating conditions justify the abrogation of the
principle?

It is argued that the Average Demurrage method affords an
incentive to a quicker handling of the cars, and that this enures
to the advantage of the carrier.

From letters from Mr. Lincoln, manager of the Traffic Bureau
of the Merchants’ Assn. of New York City, which are filed by
Mr. Walsh, said letters being dated May 28 and June 9, 1913, the
following excerpts are taken:

The average agreement, by offering certain incentives to the receivers
of freight, and particularly the large receivers, results in the more prompt
release of equipment, that credits may be obtained to offset debits where
demurrage accrues beyond the control of the receiver . . . As to the
shipper or receiver, I am confidant that an opportunity to earn credits for
the purpose of offsetting debits is a constant incentive to the shipper to unload
his car within 24 hours.

The Algoma Steel Corp. contends:

Transportation companies benefit by ihis plan in that they secure the

return of equipment promptly, as industries find it an incentive to load and
unload and send back the cars as quickly as possible.

In the evidence of Mr. Hay, already referred to, it was set out
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at page 2930, vol. 124, that the consignee should, by extension of
the eredit, be given an incentive to unloading the cars; that this
would help the release of cars.

In the evidence given by Mr. Dunn, of the International
Harvester Co. of Canada, it was contended at page 4553, vol. 179,
that it would enable a more economical utilization of labour on
the part of the company. It was set out that unloading gangs
working on piece work were used, and that if the unloading of ears
were not limited by the date of receipt this would permit a con-
tinuous use of the unloading gangs.

This is, in effect, an argument that the average system should
be used to offset the labour costs of the industry.

Similar evidence was given by Mr. Champ, of the Steel Company
of Canada, at page 4537, vol. 179, to the effect that great effort was
lost in locating and unloading cars in order of date.

In a submission made by the Canadian Manufacturers’ Assn.
subsequent to the circular letter already referred to, it was stated :—

It is our view and that of a number of manufacturers vitally interested
in the question, that the addition of the average agreement in Canada would
assist materially in the prompt handling of cars.

The chairman of the Brantford Branch of the Canadian
Manufacturers’ Assn. stated that he considered that the theory
of average demurrage was correct, as ‘it gives the manufacturer
an opportunity of making a bonus for exceptional service to offset
the penalties when delays oecur.”

The Peterboro Board of Trade, per the secretary of its trans-
portation committee, used similar language. It said:—

We agree with the manufacturers that this average agreement appeals
to us as being a fair and reasonable way of dealing between the commercial
interests and the railwovs, and that carriers must recognise the fact that to
deliver them their rolling stock in less than the free time #llowed must represent
some compensation for which they should be willing to give reasonable con-
sideration.

The same position was taken by the Canadian General Eleetric
Co. of Peterboro, which considers that the average arrangement
would bring about a more economical use of rolling stock, as it
carried a compensation for releasing cars within the free time
allowed.

The same position is to be found in a submission from the
Canada Foundry Co. Mr. Dunn, in his evidence already referred
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to, expressed the opinion that the average system would permit
releasing of two cars where one was now released.

The references to the evidence above set out shew that the
idea of an incentive to quicker handling of cars, as a result of the
credits asked for, predicates the existence of the right already
referred to, and the comments already made are applicable in this
connection.

In addition to what has already been set out, various other
advantages are claimed for the system, as follows -

(a) It will remove the friction arising over the operation of the
weather and bunching rules; (b) It is justified by United States
practice and experience; (¢) It is considered as being differentiated
from what was dealt with in the Wallaceburg Sugar case, 8 Can.

ty. Cas. 332, in that there is proposed a limitation of credits.

The system is one which enures to the advantage of the large
shipper.
which took place at Toronto on December 13, 1916, may be

As bearing on this, various comments from the hearing

referred to. The reference is to vol, 239 of the evidence.

At page 8445, the Chief Commissioner said: “The average
demurrage does help out the big shipper.” A discussion took place
between Mr. Green, representing the Steel Company of (fanada,
and the Chief Commissioner, and at page 8515 the following com-
ment was made by the Chief Commissioner: ““ As far as the average
question is conee¢rned, no doubt it is a good thing for the large
plant, because it enables them to keep the ears without payving

)

demurrage,” and on page 8516, the following discussion took
place:—

Mr. Greex: The point I was trying to make out was that the railroads
admitted at that time that they got just as many cars released—in other
words, it was a 50-50 proposition.

The Cuier CommissioNer: They get no more and no less, but you
wouldn’t have to pay demurrage, and the small man who ecouldn’t work an
average would have to.

A further comment of the ex-Chief Commissioner “average
demurrage does not help the small dealer, and he in turn objects
to average demurrage ,”' may be referred to.

In re Car Demurrage Rules, 24 Can. Ry. Cas. 180, at page 195.

It is not claimed by the shippers to be of general applicability.

In a letter submitted by the Canadian General Electric Co.,
Peterboro, the following language occurs: “There doubtless are
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several lines of business where the adoption of such a scheme
would work out to the advantage of both the public and the
transportation company.”

Mr. Champ, in his evidence already referred to, says that the

existing arrangement is *‘ very unfair to the large shipper.”

The following extract from the evidence, vol. 274, page 4704,
is pertinent in this connection:

The Carer CommissioNer:  Mr. Dunn, how many ears a month would a
man have to handle before this was of the slightest practical use to him?

Mr Duns: 1 cannot conceive that it is of much service to the man who
has not from 10 to 20 cars a month; he may gather up 10 to 20 days under
the best conditions.

The Curer CommissioNer: I only want the fact as you saw it.  Your
own idea is that it is not of much use to any one who does not have a business
of 20 cars per month. Isn't it really a large-plant facility?

Mr. Duxs:  Well, Mr. Chairman—

The Curer CommisstoNer:  But it is a large-plant facility, is it not?

Mr. Dus~: 1 think so.

What has been so earnestly urged is, in reality, a plea for the
large shipper. It means, in substance, that the large shipper who,
because of his control of eapital is able to have superior facilities,
is, through a rearrangement of the demurrage rules, to obtain
therefrom a still further advantage. For example, a coal dealer
who has no coal trestle may have to take the full free time allowed,
and, in individual cases, may have to exceed it. The coal dealer
who has a coal trestle has superior facilities for handling coal. This
is something which attaches to the scope of his business and the
amount of capital he is able to control; and with the equalizing of
conditions in this respect it is not the function of the Board to
interfere,
facilities, is able to unload quickly and to obtain credits therefrom

But, if the large dealer, on account of his superior

the result of the system asked for would, in all probability, be to
relieve him entirely from demurrage payments, payvments which
the less favourably situated dealer might be subjected to; and it
might be that these dealers were eompetitors in a common area.
It would be improper for the Board to attempt to take away from
the larger dealer the advantages in point of facilities which his
larger volume of business justified and which his greater control of
capital permits; but, in dealing with the question of demurrage
rules, it would be equally improper for the Board to leave out of

| &

con
pra

sy

il

sm
the

exti

ask
favi
att
end

Am
whi
thai
trib
of t
deal
tot

larg
of m
not
brin
to th
of tr
ship
(
Box
plan
givel
clain

2 3 A

o e

T

i been
i The
& plan{
empt
indus

espec

appa




54 DLR.| Dominion Law ReporTs,

consideration the effect which might be exercised through this
proposed system in weighing the scales against the smaller dealer.

The suggestion that since the arrangement is optional the
smaller dealer does not need to use it unless he desires does not meet
the question.

The further suggestion that the matter might be equalized by
extending the time so as to take care of the smaller dealer, is to
ask that the Board should equalize conditions by diseriminating in
favour of the smaller dealer. To state such a proposition is to
attract attention to the faet that such a condition would not long
endure hefore complaints were received.

In regulative policy in regard to rates, the practice on the North
American continent is that the only quantities in railway earriage
which it is justifiable to consider are carload quantities and less
than carload quantities, and that it is not justifiable for a regulative

tribunal to direct or countenance rates predieated upon the handling

of trainload quantities. The car of coal consigned to the large
dealer must be treated in the same way as the ear of coal consigned
to the smaller dealer.

The adoption of the system might, and probably would, enable
large businesses to carry on their activities without the payment
of any demurrage penalties whatever. This, however, is incidental,
not fundamental. The fundamental question is, would the system

bring about such an expedited releasing of cars as would by adding

to the number of cars free at a given moment, facilitate the handling
of traffic in general, thereby enuring to the advantage of the general
shipping and receiving public?

Consider the situation that may arise during a car shortage.
Box ears loaded with lumber are moved into a manufacturing
plant which is operating under the average system. The ears are
given, let it be assumed, the expedited unloading which is
claimed for the average system. The plant, at the same time, has
been experiencing the car shortage on outhound movements.
The result will be that the cars so unloaded can be held by the
plant, through the instrumentality of its credits, as a store of
empty cars to meet its needs, The result of this as affecting other
industries on the average system which have lesser eredits, and
especially those operating without the average system, is readily
apparent.

RY. BD.

CaNADIAN
MaNUFAC-
TURERS
AssN,

CANADIAN
Can
SERVICE
Bukeav.




16

RY. BD.

CANADIAN
MaNvFac-
TURERS
ASSN,

CaNaDIAN
Car
SERVICE
Bureav.

Annotation.

Dominion Law Reports. (54 D.L.R.
On careful consideration of the evidence adduced and the
especial references made to practice in the United States, 1 am of
opinion that the average system is diseriminatory in principle,
and that it has not been affirmatively established that it will so
work out as to inerease the car supply available at any given time.
Tue Cuier Commissioner and ComMMissioNERs (GOODEVE,
Boyck, and Ruriervorp concurred, and especially on the prin-
ciple of ““Right.”
ANNOTATION.
DEMURRAGE—AVERAGE—RECIPROCAL.
By Ancus MacMureny, K.C.

By section 312 (8) of the Railway Aect, 1919, the Board is specifically
given power to deal with reciproeal demurrage whereby railways like shippers
are penalised for delay in supplying cars or for delaying them in t
both. On July 28, 1917, the Board postponed consideration of reciprocal
demurrage until after the war, 24 Can. Ry. Cas. at page 195. Demurrage
charges, a8 the term is generally understood in railway practice, are included
within the word *“(oll or rate,” see 32) and are subject to control by the
Board. Duthie v. G.T.R.Co. (1905), 4 Can. Ry. Cas. 304; Robinson v.
C.P.R. (1909), 19 Man. L.R. 300, 306. They nre charges made to compel
the prompt loading or unloading of ears in addition to the rate or toll.
Originally, the word was used to expres

ransit, or

the payment for detention of a vessel
beyond the normal time required for loading or unloading. Unlike freight
charges, demurrage charges are in the nature of a penalty und are imposed,
not for the benefit of the carrier whose property is detained from use, but in
order to promote the free movement of cars in the public interest, by com-
pelling the prompt loading or unloading and release of cars for other uses or
users and to relieve the track on which the cars stand while being loaded or
unloaded. Steinhardt & Kelly v. Erie Railroad Co., 52 1.C.C. 306.

The Average Demurrage System, which forms part of the National Car
Demurrage Rules in foree in the United States, is not in force in Canada
Wallaceburg Sugar Co. v. Canadian Car Service Bureau, 8 Can. Ry. Cas. 332,
It has now been held by the Board to be unjustly discriminatory and its
adoption as part of the Canadian Car Demurrage Rules refused.

The Canadian Car Demurrage Rules (effeciive August 20, 1917) are
printed in full in 24 Can. Ry. Cas. 180 et seq. They apply to all cars held
by or for consignors or consignees for loading or other purposes, except private
cars or cars held at railway terminals on through way-bills awaiting trans-
shipment to vessels. By Rule No. 2 notice of arrival of ear and billing shall
be sent or given to the consignee in writing. When the notice has been
placed in the mail, the consignee is deemed to be notified at 7 a.m. following
the day of mailing, even though the notice is not received by the covsignee.
Ohio Iron & Metal Co. v. EJ. & E. Ry. Co., 34 1.C.C. 75; Eastern Lumber
Co. v. Director General, ete., 57 1.C.C. 272, Five days has been held to be
sufficient time free from demurrage for trans-shipping grain at St. John, N.B.:
Montreal Board of Trade v. C.P.R. Co. (1918), 23 Can. Ry. Cas. 10. By
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Rule 2, the same period is allowed at Montreal and at tidewater ports for
unloading lumber and hay for export. By Rule No. 5 further free time for
loading or unloading may be allowed on account of weather interference
(MeDiarmid et al. v, G.T.R. Co. (1909), 8 Can. Ry. Cas. 337), or by Rule No
6 where cars are “bunched,” i.e., delivered in excess of duily orders

The question of whether or not weather conditions are such o5 to prevent
the employment of men in loading cars is one of fact and is not affected by
shipper’s diligence or lack thereof in procuring help.  Centrat Pennsylvania
Lumber Co. v. Diveclor General, ete,, 53 1.C.C. 524,

The Interstate Commerce Commission has uniformly held that strikes
preventing shippers from loading or unloading ears give no ground for relief
against demurrage being charged:  Wholesate Coal Trade Ass'n. v. Direclor
General B. & 0. Ry. Co., 58 1.C.C. 53 -

By Rule No. 8 no demurrage ean be collected from the consignee for any
delays for which Government or railway  offic

be responsible
Demurrage is not collectible when delay takes place in the Customs Depart
ment, due to Government regulations.  Application Canadian Seed Co
April 28, 1920), File 1700, 220, 1. For delay in inspection of grain by
Government officials see Toronto Board of Trade v. Canadian Freight Ass'n
1017), 22 Can. Ry. Cas. 93. Demurrage cannot be collected for detention
of cars due to errors of railway officials which prevent proper tender or delivery,
e.g., railway agent disregarding shipper's request to make out a new bill of
lading and failing to make proper correction on original bill of lading:  South-
ern Lumber Co. v. Director General St. L. & S.F. Ry. Co., 55 1.C.C. 343; or
failing properly to reconsign: Southern Lumber & Mfg. Co. v. Central of Georgia
Ry. Co. et al., 55 LC.C, 227, The Board has, however, given relief from pay-
ment of demurrage in special cases, re Influenza epidemie, file 1700, 234,
Nov. 25, 1919, Demurrage may be properly charged at the rate in foree
when the ears arrive at destination. Security Trafic Burcau v. Canadian

8 Freight Ass'n. (1916), 21 Can. Ry, Cas. 57
It is not a

wrge for rental of railway cars, which are transportation
facilities and not for warchouse purposes.  Canadian Freight Ass'n, v. Winni-
peg Board of Trade (1911), 13 Can, Ry. Cas. 122

The primary duty of a earrier is (o carry, it is not the duty of a earrier,
= as such, to furnish storage beyond the reas

able time necessary for unloading
L and removal.  Cleveland & St. Louis R. Co. v. Dettleback (1916), 239 U8
8 O88; Southern R. Co. v. Prescott (1916), 240 U.S. 632; American Paper &
8 Pulp Association v. B. & 0. Ry. Co. (1016), 41 L.C.C. 506 at page 512,  Demur-
rage cannot be charged on cars held at a reconsignment point becavse of
= an embargo at the points where diversion is ordered unless the tariffs provide
therefor. This is upon the gencral principle that demurrage is charged for
detention for which the shipper is directly responsible and can abate while
an embargo is placed by reason of the carriers’ disability. The Reconsignment
(1917), 47 1.C.C. , 634; Wood v. New York ete. Ry. Co., 53 1.C.C.
I183; Halfpenny v. Director General, ete., 58 1.C.C. 268. Since the Recon-
signmenlt casc carriers in the United States have embodied in their tariffs
generally, notice that orders for diversion or reconsignment will not be accepted
to embargo points,

When an unlawful toll is attempted to be charged and (he consignee
refuses to unload until sueh toll is adjusted, demurrage eannot be charged.

254 p.LR.
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Canadian Handle Mfg. Co. v. M.C.R. Co. (1917), 21 Can. Ry. Cas. 12. Having
wtional comity, inasmuch as contraets made in the United
e of traffic passing from one point to another in the United

regard to inter
States for the e
States through Canadian territory are under the control of the Intersiate
Commerce Commission, the Board has refused to make any order as to demur-
rage charged for delay of such traffic in Canada which would nullify a previous
order of the LC.C.. on the same subject matter.  American Coal & Coke Co.
v. M.C.R. Co. (1915), 21 Can. Ry. Cas. 15,

A complaint alleging that demurrage collected at Key West on three
carloads of hay shipped in bond from Canada, through the United States
to Habana, Cuba, were unjust and unreasonable and wrongfully charged,
was dismissed for want of jurisdiction. Quintal & Lynch v. Florida East
Coast Ry. Co., 57 1.C.C. 289,

MERRILL v. WADDELL.

Ontario Supreme Court, Appellate Division, Mu'ock, C. J. Er., Riddell
Sutherland, and Masten, JJ.  June 8, 1920,

Sank (8§ 11 O35 -WARRANTY A8 10 QUALITY —BrEACH—REMEDIES OF
PURCHASER— MEASURE OF DAMAGES,

Where there is a breach of an express warranty us to the quality of

goods sold, the breseh gives the purchaser the choiee of either rejecting

the goods and treating the contraet as repudiated, or retnining the goods

i suing for danages for delivery of the inferior article.  Where the
purck the gocds, the neasure of d@mages is the difference
between the value with the defe tnled against, and the value which

Lk

they would have |
the place of delivery and a
ing such elaim i not in
went of the right of action

(Wallis, ete., v. Pratt & Haynes, [1910] 2 K.B. 1003; John Hallam
Bainton (1919), 48 D.L.R. 120, 45 O.L.R. 483; Ashworth v. Wells (1898
78 LT, 136; Jones v. Just (1868), L.R. 3 Q.B. 197, referred to.]

d without the defeet, and this must be ¢ rtained at
t the tin e of delivery, although d in assert
{ sufficient to establish an intentional abandon

Arrean by defendant from a judgment of Kelly, J., in m
action for damages for breach of warranty, New trial as to damages
ordered.

+ The judgment appealed from is as follows

r KerLy, J.:—In March, 1918, the plaintiff, who carries on busi-
ness at Brantford as a dealer in hay and other produce, purchased
by oral contract, from the defendant, a hay dealer at Stratford
several cars of hay. The contract-price was $16 per ton f.o.b. at
the several points of shipment. The plaintiff alleges that he
purchased and that the defendant warranted the hay not to he
inferior to grade No. 2. The action .- to recover damages in respect
of 10 car-loads on the ground of inferiority in quality. The plain-
tiff did not see the hay at or prior to the time of the contract,
which he made over the telephone from Brantford with the
defendant at Stratford.
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The plaintiff at the time was selling hay and shipping it for
delivery at various points in the United States, principally at
army camps; and the defendant knew that the hay he contracted
to sell was intended for that purpose. The parties agreed that
the defendant should ship the cars to Brantford, making the bills
of lading payable to the bank there. This was done, and the
plaintiff, on arrival of the cars at Brantford, paid the defendant’s
drafts, obtained possession of the hay, and then re-routed it
to Albert Miller & Co., dealers in hay and other produce in Chicago,
who were his agents there to make sales of hay. The defendant
denies that he contracted to sell hay not inferor to grade No. 2,
and says that what he did agree to sell was “good hay"—mixed
hay, clover and June grass, and he denies that “grade’ was men-
tioned in making the contract. I find that what the plaintiff
contracted for was hay not inferior to grade No. 2.

From the records in evidence it appears that all of the 10 car-
loads (which were shipped by the defendant from various points)
were shipped before the end of March for Brantford; that, with-
out the cars being opened or inspected at Brantford, all were
re-shipped from Brantford for the United States, and at least
6 of them reached Chicago by the 2nd April, and on that date
were opened and inspected by Miller & Co.’s representative.
The others arrived at their destination very soon afterwards.

The evidence is conclusive that the greater part of the hay
was on this inspection found to be of inferior kind, and affected
by dampness, mould, rot, ete., making it altogether unsuitable
for the purpose for which it was intended, and very much inferior
to what was contracted for, whether the contract was for grade
No. 2, as the plaintiff alleges, or for *“good hay,” as the defendant
maintains. The condition the plaintiff complains of was found
chiefly in the interior of the bales, and was not perceptible on an
examination of the exterior only. Miller & Co.’s system of in-
spection and recording was thorough and complete, and the evi-
dence of their representative as to what he found on the arrival
of the cars must be taken without qualification. The defendant,
on the other hand, while not attempting to deny the accuracy
of the evidence as to the condition of the hay on its arrival at
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points in the United States, maintains that, when placed in the
cars at the points of shipment, it was of the quality and in the
condition contracted for, and that any inferiority in quality
or damage to its condition was due to causes arising after it had
passed from his possession at the various shipping points. It
is definitely established, too, that the cars containing the hay,
on their arrival at the United States points, were in good con-
dition—tight and dry and sealed.

The defendant’s employees, in January or the early part of
February, baled this hay at the premises of different farmers
from whom he purchased, and, according to the evidence submitted
by the defendant, it remained on these different premises under
cover, in good barns, until the time of shipment in March, when
it was taken to the cars and there loaded for shipment to Brant-
ford. The defendant’s witnesses say that the ecars in which it
was shipped were satisfactory and in good condition at the time
of loading.

While there is evidence that hay which has become damp
will in a short time shew evidence of damage, I find, on the evi-
dcnce generally, and particularly as to its condition when inspected
on its arrival at its destination, and the short interval of time
between the shipping dates and that inspection, that, when loaded
into the cars by the defendant, this hay was not in the condition
he or his witnesses swore to. On that part of the issue there are
circumstances which tend to discredit the defence as against
the evidence put forward by the plaintiff: for instance, the lapse
of time between baling the hay and loading it into the cars, with
the consequent liability to its becoming affected by moisture;
the exposure in the interval of part of it in barns under which
cattle were stabled; and the further exposure during its removal
from the barns to the cars. Where it conflicts with that of
Moremont, I find myself unable to accept the evidence of these
witnesses, and particularly that of Sykes, who says that he saw
all of the hay when he bought it from the farmers, and also when
it was baled and shipped, and commits himself to the statement
that it was equal to or better than grade No. 2. The unreliability
of his evidence may be judged from several instances where he
undertook to speak of the grade and quality of particular car-
lots which, on examination at the points of destination, turned
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out not to correspond with his deseription: for instance, as to
the contents of car No. 13116, which he described as the best hay
baled that year—all clean, long timothy—while, on inspection on
its arrival at Chicago on the 2nd April, it was shewn to be low in
grade, absolutely worthless for feeding, and fit only for manure,
the car itself on its arrival being sealed up and in condition to
have protected the hay while in transit. Not only is this so,
but other witnesses say that its condition on arrival at its destin-
ation can be accounted for only on the assumption that it was wet
or damp when loaded. Robertson, a witness called by the defence,
and who baled this hay, says that he cannot account for that
condition except on that theory; and Campbell, a man of experience
: in such matters, says from its condition it must have been damp
~ when loaded.

4 Then again, the history of two other car-lots shipped by the

defendant to the plaintiff at Brantford is important. One of

. these cars was opened and examined on its arrival at Brantford,
;. and the contents turned out to be inferior and badly damaged.
= The plaintiff sold it there at a loss, which the defendant made
% good. When it was ascertained that the other also was open to
* the same objection, it was retaken by the defendant. The cars
- which were re-routed from Brantford to United States points
¢ had all passed through before this condition of the two cars was
discovered. The plaintiff says that, when he became aware of
the condition of the contents of the two cars above referred to,
* he objected to aceepting further deliveries, and the defendant
% told him to continue and he would make it right. The defendant
4 says he did not promise to settle for any other car-lots found to
be defective. In view of his further statement that he generally
sells hay at a named price, and if it is not suitable he then makes
= an allowance, and having in mind that just at that time he relieved
the plaintiff from loss on these two car-lots which had been proven
not to be what the purchaser had a right to expect, I think the

plaintifi’s version of what then happened is the more likely to be
orrect.

LA A eiate T Wt

The terms of payment prevented the plaintiff from getting
ssession of the goods until he had paid the purchase-money to
e bank, and until then inspection was impossible; even inspection
vithout. opening up the hay—door-inspection, as it was called
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in the evidence—would not have revealed the condition. It
cannot be successfully argued that obtaining possession on such
terms was an unconditional acceptance, either of the goods
or of the quality. The plaintiff did not thereby waive his right
to rely upon the warranty as to quality and condition. There
was nothing in the contract requiring inspection at any particular
time or place. The defendant knew this, and knew also that the
hay was sold or was being sold for delivery by the plaintiff in
the United States and for use at the military camps there. Accept-
ing the goods, in the circumstances, does not deprive the pur-
chaser of his right to seek damages for inferiority of quality.
The right of a purchaser to reject goods not in accordance with
what has been contracted for, when delivery has been made
and possession taken, must not be confused with the right to
claim damages for delivery of goods of inferior quality.

The reasons for judgment of the Appellate Division in the
recent case of John Hallam Limited v. Bainton (1919), 45 O.L.R.
483, 48 D.L.R. 120, contain a lengthy discussion of the duty of
a purchaser to accept under various circumstances and his right
to damages for breach of warranty of quality; but, though that
case arose out of a sale by sample, when applied to the facts of
the present case, so far as it is applicable, it materially supports
the position of the plaintiff.

The only other objection offered was the delay by the plaintiff
in giving notice to the defendant of the condition of the goods
and making claim for damages. The plaintifi’s explanation is
that the delay was due to his waiting receipt from his correspon-
dents in Chicago of full particulars of the condition and value
on a resale of the contents of all the cars. There is no evidence
that the defendant has been prejudiced by this delay, and I am
unable to say that it was without justification.

The only item in the particulars of damage which was expressly
objected to on the argument is that containing the charges for
inspection.

The plaintifi’s agents were compelled to sell the hay at prices
much less than those then current, and which they could have
obtained for hay of the grade, quality, and condition called for
by the defendant’s contract. This resulted in a loss to the plain-
tiff, exclusive of the said charges for inspection, of $1,647. I
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assess the damages at that sum, with interest thereon from the
date of these agents’ final report to the plaintiff of their disposal
of this hay, which 1 understand was the 18th September, 1918.
If I am not correct in this date, counsel may speak to me about
it.

The plaintiff is entitled to his costs.

F.H. Thompson, K.C.,and J.C. Makins, K.C., for appellant.

W. 8. Brewster, K.C., for respondent.

MasteN, J.:—This is an action by a purchaser of hay to
recover damages for breach of a warranty alleged to have been
given by the vendor (the defendant) respecting the quality of
the hay.

Four questions arise:—

(1) Was there a warranty, and, if so, what was it?

(2) Is a breach of the warranty proved?

(3) 1f there was a warranty and a breach of it by the defend-
ant, has the plaintifi lost his right of action through laches,
estoppel, or waiver?

(4) The measure of damages?

The leading facts are set forth in the judgment now under
review, as well as in that of my brother Riddell, and need not be
here repeated. There are, however, one or two additional cir-
cumstances which ought to be borne in mind, and to which I
shall refer when considering the question of damages.

It is clear that a breach of an express warranty as to quality
is & breach of a condition, and, as stated by Fletcher Moulton,
L.J. (whose dissenting judgment was confirmed in the House of
Lords, [1911] A.C. 394), in the case of Wallis Son & Wells v.
Pratt & Haynes, [1910] 2 K.B. 1003, at pp. 1014, 1015:—

“This breach gave to the purchasers the choice of the two
remedies, either of rejecting the goods and treating the contract
as repudiated or suing for damages for delivery of the inferior
article. But the purchasers resold the goods in ignorance of
the breach . . . and by the fact that they have resold the
goods they have prevented themselves from exercising the higher
right.”

If there was in this case a breach of the defendant’s warranty,
the plaintiff had the right, on delivery of the hay to him, either
to reject or to accept it, and claim damages for breach of ;the
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warranty. He did not reject, and now sues for damages for breach
of warranty.

The trial Judge has found, upon conflicting oral evidence,
that the defendant expressly warranted that the hay to be supplied
by him under the contract in question should not Le inferior to
grade No. 2, and he has found a breach of such warranty. The
appellant has failed to satisfy me that these findings of an experi-
enced Judge, in a carefully considered judgment, should le
disturbed. On the contrary, they seem to be supported by the
evidence.

Counsel for the defence contends that, even though there was
a warranty and a breach of the warranty, the action of the plain-
tiff in retaining the hay, reselling it as he did through his commis-
sion agents in Chicago, and making no complaint from the time of
delivery of the hay in April until November following, when he
first presented his claim, precludes the plaintiff from recovering.

The question is considered in two cases in our own Courts.
In Stephenson v. Ranney (1852), 2 U.C.C.P. 196, Macaulay,
(".J., in dealing with the question, says, at p. 212:—

“Some of the cases shew that where upon a sale by sample
the vendee has had an opportunity to inspect the article delivered
and has unequivocally accepted it and converted it to his own
use, not only does the property pass, ete., but he is liable to Le
concluded by his conduct from afterwards disputing the corre-
spondence of the goods with the sample, such as Poullon v. Latti-
more (1829), 9 B. & C. 259, 109 E.R 96; Hopkins v. Appleby (1816),
1 Stark. (N.P.C.) 477. It will however be found in other cases of sale
by sample, which involves an implied warranty that the bulk
corresponds therewith, the vendee may accept and retain the
goods, and either bring an action for the breach of such warranty
or resist an action for the price, by shewing it in mitigation of
damages; but in such case it seems to be expected (if not decided)
he must give prompt notice of the deficiency, not upon the ground
that the vendor may elect to take back the goods or rescind the

bargain, or that the vendee's notice impliedly offers to return and
rescind on his part, for it might be very inconvenient and even
impossible for him to do so, but rather at the peril of being held
concluded in evidence from setting up such a case, after unreason-
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ably delaying notice and as it were evincing by his silence a tacit
acquiescence in the fulfilment of the contract by the vendor.”

Further on he says, p. 213:

“The evidence raised two questions for the jury: 1st, whether
the bulk did correspond with the sample; and if not, 2nd, whether
the defendant had waived the objection. Alexander v. Gardner
(1835), 1 Bing. (N.C\.) 671, 131 E R. 1276.”

He held that there was conflicting evidence, direct and cir-
cumstantial, on both sides, and that it was for the jury to decide,
and he upheld the verdict of the jury that there was no waiver.

In the recent case of John Hallam Limited v. Bainton, 45
0.L.R. 483, 48 D.L.R. 120 (now affirmed in the Supreme Court
of Canada), my brother Riddell deals as follows with the same
question (45 O.L.R. at p. 488, 48 D.L.R. at p. 123) -

“Accepting the goods in this way has its dangers for the
purchaser, because very little will sometimes estop him from
saying that such an aceeptance of the goods is not an acceptance
of the goods as satisfying the warranty. Any purchaser may,
if he sees fit, waive any objection to the goods—quilibet renuntiare
potest juri pro se introducto—and his conduct in taking the goods
and dealing with them will Le scrutinised with some care, and
in some instances will result in his being considered to have waived
objection to the goods: Parker v. Palmer (1821), 4 B. & Ald.
387, 106 E.R. 978. But his taking the goods into his possession
and dealing with them after an opportunity to inspect, or even after
a partial or casual inspection, will not necessarily be considered an
acceptance of the goods as answering the contract and a waiver
of the term that the goods shall correspond with the sample.”

In Poulton v. Lattimore, 9 B. & C. 259, at p. 265, (109 E.R. 96)
Littledale, J., says:—

“The not giving notice” (of the breach of warranty) “raises
a strong presumption that the article at the time of the sale
corresponded with the warranty, and calls for strict proof of the
breach of warranty. But if that be clearly established, the seller
will be liable in an action brought for breach of his contract,
notwithstanding any length of time which may have elapsed since
the sale.”

From these cases it appears that the question is whether
there is evidence establishing either an estoppel, a waiver, or
such laches as precludes the plaintiff from recovering.
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In order to establish an estoppel, it must be shewn that the
action of the plaintiff induced the defendant to do some act to
his prejudice relying upon the plaintifi’s course of action. Nothing
of that kind is shewn nor indeed could be shewn under the circum-
stances here existing. When the plaintifi exercised his option
of accepting the hay, notwithstanding the breach of warranty,
the property in the hay passed to him and from that time on
the defendant had no cantrol over it: he was not entitled in any
way to interfere with or influence the plaintiff’s dealings with
the hay; the hay had passed into the absolute dominion of the
plaintiff. There was therefore nothing which the defendant
did or could have done in regard to the hay, and therefore there
was no estoppel.

With respect to the question of waiver by the plaintiff,
it is plainly established by the authorities that waiver depends
on intention, and there is here no circumstance other than the
lapse of time indicating an intention on the part of the plaintiff
to waive his rights. His cause of action for breach of warranty
arose when the hay was delivered to him and accepted, not-
withstanding its defects. He had, at that moment, a complete
cause of action, and the mere silence of the plaintiff and a failure
to assert his claim until November are insufficient, in my opinion,
to establish an intentional abandonment of his right of action.
Nor was the lapse of time (from April to November) before the
plaintiff began to assert his rights such laches as, in my opinion,
precluded the plaintifi from recovering. 1 should only add
that, as I understand the law applicable to this case, the maxim
caveal emptor has no application because the warranty was an
express warranty.

Turning, then, to the question of damages: I think the case
comes within the broad general rule as stated in the 9th edition
of Mayne on Damages, p. 188: “Where the article has not been
returned, the measure of damage will be the difference between
its value, with the defect warranted against, and the value which
it would have borne without that defect;” and this must be ascer-
tained at the place of delivery (Brantford), at the time of delivery,
when the plaintiff took possession. In support of this statement,
1 refer to the case of Ashworth v. Wells (1898), 78 L.T. 136.

“In the case of breach of warranty of quality such loss is
primd facie the difference between the value of the goods at
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the time of the delivery to the buyer and the value they would
have had if they had answered to the warranty” (sec. 53 (3)
of the Sale of Goods Act, 1893 (Imp.), which appears to state
the existing law without alteration).

The case of Jones v. Just (1868), L.R. 3 Q.B. 197, well illus-
trates this rule. The action was for a breach of a warranty
on certain shipments of manilla hemp from Singapore to Liver-
pool. It was found that there was a breach of the warranty.
After the hemp had arrived in Liverpool, and it was elaimed that
there was a breach of a warranty, and after some correspondence
between the parties, the hemp was sold by auction, by the orders
of the plaintiff (the vendor), as “manilla hemp with all faults,”
and at the auction it realised about 75 per cent. of the price
which similar hemp would have fetched if undamaged. The
price of hemp had risen considerably since the contract, so that
the proceeds of the sale were very nearly equal to the invoice-
price. The case was tried before Blackburn, J., who instructed
the jury that if they found for the plaintiff the damages would
be measured_by the rate at which the hemp was valued when it
arrived at Liverpool compared with the rate which the same hemp
would have realised had it been shipped in the state in which it
should have been shipped, thus giving the plaintifis (the pur-
chasers) the benefit of the rise in the market. The jury found
in favour of the plaintiff; the defendant moved against the verdict
and for a new trial; and the directions of Blackburn, J., were
held to have Leen correct.

See also Loder v. Kekule (1857), 3 C.B. (N.S.) 128, 140 E.R.
687; Phillpotts v. Evars (1839), 5 M. & W. 475, 151 E.R. 200.

These cases appear to me to establish that here the damages
are to be measured by the difference between what the hay was
actually worth when it arrived in Brantford and what the same
hay would have been worth at Brantford, had it been in the
state in which it should have been.

When the plaintiff paid the drafts and took up the bills of
lading and re-shipped the hay to his Chicago commission agents
to be sold by them, his right of action was then and there crystall-
ised and fixed. The hay was not equal to grade 2. He could
have rejected it for not complying with the express warranty
that it should be of that grade. He did not exercise his right of
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rejection, but took the hay, retaining his right to claim damages
as for breach of warranty. The hay became his, and what sub-
sequently happened to it in his hands cannot lessen or increase
the damages payable by the defendant. For the purpose of
ascertaining the damages to which the plaintiff is entitled, whether
nominal or substantial, the inquiry must be directed to ascertain
the difference between the value of hay of No. 2 grade at Brant-
ford on the 3rd April, and the value of the hay actually delivered
by the defendant at Brantford on that and prior days.

It is clear that the plaintiff, by accepting the hay, undertook
the obligation of minimising the damages in case the hay did
not fulfil the warranty. The rule that it is the duty of the pur-
chaser in such a case to do everything that a reasonable man
can do in the ordinary conduct of affairs to mitigate the damages,
is very clearly established. In every case the buyer, to entitle
him to recover the full amount of damages, must have acted
throughout as a reasonable man of business, and done all in his
power to mitigate the loss: Dunkirk Colliery Co. v. Lever (1878),
9 Ch. D. 20, per James, L.J., at p. 25; Warren v. Stoddart
(1881), 105 U.S, 224; Payzu Limited v. Saunders, [1919] 2 K.B.
581.

As was said by Viscount Haldane, L.C., in British Westing-
house Electric and Manufacturing Co. Limited v. Underground
Electric Railways Co. of London Limited, [1912] A.C'. 673, at
p. 689:—

“This first principle (that, as far as possible, he who has
proved a breach of a bargain to supply what he contracted to
get is to be placed, as far as money can do it, in as good a situa-
tion as if the contract had been performed) is qualified by a second,
which imposes on a plaintifi the duty of taking all reasonable
steps to mitigate the loss consequent on the breach, and debars
him from claiming any part of the damage which is due to his
neglect to take such steps.”

What the plaintiff ought to do in any particular case, in order
to minimise the damages, is a question of fact; per Serutton, L.J.,
in Payzu Limited v. Saunders, [1919] 2 K.B. at p. 589.

On the facts it seems to me that in the ordinary course of
business a prudent business man would have inspected the hay
at Brantford. Had the plaintiff done so, he would have then and
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L there become informed of its quality and condition. Of course ONT.

] he was entitled, if he chose to do so, to omit such inspection, N C
‘ but that omission cannot increase his legal rights or lessen his  \jppwn
q legal obligations to the defendant. To save expense and time to 0

himself, he re-shipped without inspecting, but in so doing he assumed . —_
the consequences resulting from such omission. It is plain, G 2
from the evidence of the defendant with respeet to the car which
he took back, that by dealing with the hay in Brantford the loss
might well have been minimised—but the plaintiff, having taken
the risk of omitting to inspect, re-shipped the cars, without un-
loading, to his commission agents in Chicago for sale by them in
the States. In so doing he failed in the duty which he owed to
the defendant to minimise the loss.

St sldrigins il B

SRSt

Two items of loss are plain on the face of things: (1) the freight
charges on the shipment of hay: (2) the further deterioration
of the hay which was going on in the closed cars, and which might
have been stopped by unloading and dealing with the hay at
Brantford; and there may be others.

As there must, in my opinion, be a new trial as to damages,
I do not further discuss what the plaintiff ought in fact to have
done to minimise the damage, either by selling the defective hay
at Brantford or otherwise.

F
|
g
|

S

But it is said, on behalf of the plaintiff, that the damages come
within the second rule in Hadley v. Baxendale (1854), 9 Exch. 341,
156 E.R. 145, viz., that this hay was bought for certain specific
purposes, of which the defendant was aware, and that the damages
are to be computed on the basis of the loss which the plaintiff
sustained, having regard to those specific purposes. In
my opinion, the circumstances here shewn are not such as to
bring the case within that rule. The true position is, that the
plaintiff gave to the defendant a general order or request to ship
hay to him at $16 per ton, to be delivered to him at Brantford,
on payment of the purchase-price, but the defendant never under-
¥ took to sell or deliver to the plaintiff any specific quantity of hay.
¥ The defendant was made aware of the fact that the plaintiff
expected to export this hay to the United States, but I do not
think anything beyond this is shewn by the evidence. What
the plaintiff actually did was to ship the hay to Chicago, to his
regular commission agents there, and these commission agents

S i 2 i e aonla.:
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then sold, as opportunity offered, to various people, principally
to the military camps.

The evidence of these commission agents is that, if the hay
had fulfilled the warranty, it could have been sold at $26 per
ton; but there were, so far as appears, no contracts in existence
which the plaintiff was under obligation to fulfil.

In any case, the defendant was- not aware of any specific
contract which the plaintiffi was under, to deliver hay equal
to grade 2, to any person, and, “in order that the notice may
have any effect, it must be given under such circumstances as
that an actual contract arises on the part of the defendant to
bear the exceptional loss:” Horne v. Midland R.W. Co. (1873),
L.R. 8 C.P. 131, 141; Grébert-Borgnis v. Nugent (1885), 15 Q.
B.D. 85.

By subtracting from the selling price in the States the cost
of transportation, commission, and all other proper charges
of realisation, some evidence of the value to the plaintiff at Brant-
ford of hay of the quality contracted for would be afforded.

If the defendant had contracted to deliver a specified quantity
of hay and had wholly failed to make delivery, the plaintifi’s
damages would have been his profit, that is, the difference between
the potential selling value at Brantford and the cost, that is,
$16 plus the railway freight to Brantford.

But that is not this case: the defendant did supply hay which
the plaintiff accepted and sold—relying on the defendant’s war-
ranty.

In such a case a further element enters into the estimation
of damages, viz.,, What was the value of the inferior hay which
the defendant supplied and which the plaintiff accepted? It
is at this point that error has, 1 think, intervened.

The value which the judgment in review ascribes to this
inferior hay is the price which it realised at various places in
the United States (principally at Chicago), after deducting
therefrom the cost of transporting it to various military camps,
and after rejection re-shipping it to Chicago, and the price is
in some instances the price realised months after the 3rd April,
when the market-price had altered.

As 1 have already indicated, I think the plaintiff should have
established its value at Brantford at the time of its acceptance
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there; and, as this was not done, I think there was a mistrial in
that regard.

I should not, however, part with the case without noticing
an argument put forward on Lehalf of the plaintiff, viz., that the
rule which I think governs does not here ayyly, because, as alleged
by the plaintiff, it was a term of the contract that the hay need
not be inspected in Brantford. 1 do not think that, as a fact,
the contract contained any such term. In the absence of any
specific agreement to the contrary, the presumption of law in
case of a sale of goods is that the inspection shall be at the place
of delivery: Perkins v. Bell, [1893] 1 Q.B. 193 (see particularly
the remarks of A. L. Smith, L.J., at p. 197).

The trial Judge has made no finding on this point, and I find
nothing in the evidence to displace the legal jresumption that
the inspection should be at Brantford.

The strongest expression used by the plaintifil with regard
to that question is to e found on p. 3 of the notes of evidence,
where he says:-

“Q. And did you tell him what you were going to do with
the hay? A. I told him one time that we were not inspecting
the hay here and to be particular in loading not to put in a bale
that would not grade No. 2.”

The defendant, on the other hand, says:

“Mrs. Merrill told me that they were going to have this hay
re-baled in Brantford and more hay put in the cars on account of
the railways having so may emlargoes on it, or re-teamed from
the Grand Trunk station to the Toronto Hamilton and Buffalo.

A careful perusal and re-perusal of all the evidence bearing
on this point convinces me that whatever may have been said
was said casually by the plaintiff, and that the defendant never
agreed to waive inspection at Brantford.

A suggestion is made on behalf of the plaintiff that at the
time when the hay contained in a horse-car was inspected by
the plaintifi and defendant together, and the alleged defect
settled for by the defendant, and when another car was taken
back by the defendant, an undertaking was given by the defend-
ant that all deficiencies in any other cars would be allowed
for by him, and that he would make compensation for any defects.
I think, upon the evidence, that no such agreement was entered
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O_NI' into; but, if there was an agreement, it was entirely without T

8O consideration, for all the other cars had then been accepted billed

Mewars DY the defendant, so that there was no right of rejection, and they T

“.u:;-mw had at that time been sent forward by him to his agents for sale, inferi

—_— so that any right of rejection on his part was gone. gave

S, 4, For these reasons, I am of opinion that, while the finding tembx

of liability of the defendant ought to be maintained, the damages T

have been assessed on a wrong principle. A

The appeal in this respect should be allowed, the assessment able 8

of damages set aside, and a new trial should be directed, limited for int

to the question of the quantum of damages. Ti

No costs of the former trial or of this appeal to either party . warra

Costs of the new trial to be in the diseretion of the trial Judge. the co

Wolosh, O R Murock, C.J. Ex.,and SutHERLAND, J., agreed with MasTEN, J. was re

Riddell, J. RipeLy, J. (dissenting) :—An appeal from the judgment of Mr. Halsh

Justice Kelly at the trial. The facts are simple. The plaintiff, who Sons «

carries on business at Brantford as a dealer in hay ete., wished to buy 2 KB

\ hay for export to the United States and sale there for the use and F
of the American Forces. The defendant, being told by the 0.L.R.

plaintiff that the hay was to he shipped to the United States Foa

and to the American Government at the military camps, sold not be

d to the plaintiff a number of car-loads of hay for that purpose well de

r',- ‘ﬁi at $16 per ton, the hay guaranteed to be up to No. 2 timothy. necessa

i1 e There is a dispute as to the fact whether the plaintiff at the time with th
i]w informed the defendant that he was not inspecting the hay at them a
‘i",‘, Brantford. 1 believe he did; but, in my view, that is immater- AR.(C
;ef ial, ‘ its own
i’ The parties agreed that defendant should ship the cars to warrani
Lis Brantford, making the bills of lading payable to the bank there. cerned
,l&g This was done, and the plaintiff, on arrival of the cars at Brant- conclusi
{ ford, paid the defendant’s drafts, obtained possession of the hay, by, is tl
it and then re-routed it to Albert Miller & Co., dealers in hay and Whe
1 other produce at Chicago, who were his agents there to make being b)
sales of hay. 483,48 |
i One load was placed on a palace horse-car, which the Govern- & Sans
ment would not allow to leave Canada; this must needs be 160, 49
l” unloaded. It was unloaded, and the hay found not up to quality. take pos
The defendant admitted this, and this car was settled for on that damages
it basis. 3—b54
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The other cars were sent forward as received, being re-
billed.

The hay, on arriving at its destination, was found to be
inferior; the plaintiff sued for damages, and Mr. Justice Kelly
gave him a judgment for $1,647 and interest from the 18th Sep-
tember, 1918. ¢

The defendant now appeals.

As to liability for damages, notwithstanding the earnest and
able argument of the appellant’s counsel, I cannot sec any ground
for interfering.

The representation of quality was either a condition or a
warranty. Admittedly the property passed, and consequently
the condition, while it may not technically have become a warranty,
was reduced so that the remedy upon it was an action for damages:
Halsbury’s Laws of England, vol. 25, p. 151, note (d); Wallis
Sons & Wells v. Pratt & Haynes, [1911] A.C. 394; S.C., [1910]
2 K.B. 1015 (C.A.), per Fletcher Moulton, L.J.; Niagara Grain
and Feed Co. v. Reno (1916), 32 D.L.R. 576, at pp. 577-8, 38
0.L.R. 159, at p. 162,

For all practical purposes, this agreement that the hay should
not be inferior to No. 2 is to be treated as a warranty; and it is

well decided that in a breach of warranty the purchaser is not
necessarily to be precluded from taking possession of and dealing
with the goods as his own, at the peril of being held to haveaccepted
them as answering the contract. Borthwick v. Young, (1886), 12
A.R. (Ont.), 671, which was cited for another conclusion, depends on
its own facts. There the Court held that on the facts there was no
warranty, and applied the law accordingly. We are not con-
cerned with the question whether the Court reached a right
conclusion as to the facts; all we are to consider, all we are bound
by, is the law as applied to the facts so found.

Where there is a warranty, whether it is by reason of the sale
being by sample as in John Hallam Limited v. Bainton, 45 O.L.R.
483, 48 D.L.R. 120, or by representation of quality, as in Catalano
& Sansone v. Cuneo Fruit and Importing Co. (1919), 46 O.L.R.
160, 49 D.L.R. 610, the purchaser may, even after inspection,
take possession of the goods, and sell them, and thereafter claim
damages under his warranty.

3—54 p.L.R.
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(ﬂ' Then as to quantum, it is well-established that where goods

8.C. are bought ‘ with reference to a known particular purpose, damages Casad:
Memme  Ought to be given for the loss incurred by the failure of that pur-
Warseis, pose:”” Mayne on Damages, 7th ed., pp. 206, 207. The question Laxow
—— may be, “What is the value which the plaintiff would have re- ‘
Riddell 3. eived had the defendant fully performed his contract?” Bridge do
v. Wain (1816), 1 Stark (N.P.C.). 504. This is but one case of what :’e'z
is commonly called the second rule in Hadley v. Bazendale, 9 Exch. int
341, 156 E.R 145, i.c.: if there are special circumstances, and the ,2[“
circumstances are communicated at the time of the contract, the A5
damages reasonably contemplated are such as would ordinarily katihs
follow from a breach of contract in these special circumstances. See the jud
per Lord Esher, M.R., in Hammond & Co. v. Bussey (1887), 20 e .th(-
Q.B.D. 79, at p. 88. The
The defendant selling to the plaintiff, knowing that the plain- H.
tiff was to sell to the American Army, the damages should be Y
calculated upon what the plaintiff has lost by not being able corenp
to sell to the American Army; and the “amount by which the sosiriat
subject-matter is worth less by reason of the breach of contract,” o penh
as mentioned in 46 O.L.R. at p. 164, 49 D.L.R. at p. 614, isdeter- made th
mined by the difference between the amount which the plaintifi Y
would have received had the contract been kept and the amount e
he actually received; that is, subject to the proviso that he ghould and sala
1 act in a reasonable way and not so as to increase his damages: unpaid |
see 46 O.L.R. at p. 165, 49 D.L.R. at pp. 614, 615. Ther
The learned Judge has proceeded on the proper principle, oft D3GR
and we should not interfere with his decision: Morrow Cereal the good
‘ Co. v. Ogilvie Flour Mills Co. (1918), 57 Can. S.C.R. 403, 44 enough t
] D.L.R. 557. The
1 would dismiss the appeal with costs. pos-cssio
New trial as to damages directed. over to |
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THEATRE AMUSEMENT Co. v. REID AND DRACKETT.

Canada Supreme Court, Idington, Duff, Anglin, Brodeur and Mignault, JJ+
February 3, 1920.
LaxprLorp AND TENANT (§ III D-—110)—Disrress vor REXNT—CoNDITIONAL
SALE OF CHATTELS—INVALID A8 AGAINST CREDITORS—SEIZURE OF
_ CHATTELS BY LANDLORD—CONVERSION

Section 4 of the Act respecting Distress for Rent, R.S.8,, 1909, ch. 51,
does not impair the right of a landlord to distrain upon goods on the
premises held by the tenant under a conditional sale agreement, and to
seize and impound such goods for the purpose of selling the tenant’s
interest in them and applying the proceeds in satisfaction of the rent.

|Theatre Amusement Co. v. Reid and Drackett (1919), 46 D.L.R. 498,
12 8.L.R. 174 at 176, affirmed.)

ArreaL from the judgment of the Court of Appeal for Sas-
katchewan (1919), 46 D.L.R. 498, 12 S.L..R. 174 at 176, reversing
the judgment of the trial Judge (1919), 12 8.L.R. 174, and dismiss-
ing the appellant’s action.

The facts of the case are fully set out in the judgments following.

H.J. Schull, for appellant; C. E. Gregory, K.C., for respondent.

IninagToN, J.=—The respondent Reid as landlord issued to his
co-respondent a distress warrant most carefully worded so as to
restriet him to the seizure only of what could be lawfully destrained
for rent admittedly due and owing said landlord, and seizure was
made thereunder accordingly.

Amongst other things taken thereunder were goods which the
tenant had acquired from appellant under a conditional bargain
and sale which was intended to secure appellant, the vendor, any
unpaid balance of the price.

There had been very substantial payments made by said tenant
on account of the price and thereby a very substantial interest in
the goods had become vested in him before the seizure. Indeed
enough to pay the rent.

The appellant claimed from said bailiff after said seizure
pos-ession of said goods and, because the goods were not delivered
over to him, brings this action claiming there was a conversion
thereof by virtue of the demand and refusal.

At common law he could not have a shadow of ground for
making such claim. For not only were the goods of strangers
liable to distress but the retention of the possession by the landlord
when destrained was his only security and, so far as not modified
by statute, is the law yet. .

Needless to refer in detail to all the changes and modifications

or none of them dispense with the necessity for continuation of

Statement.
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possession by the landlord till his seizure has been prosecuted or
abandoned or the goods replevied.

And under and by virtue of the statutory provision of the
Legislature of Saskatchewan, where all this took place, the respect-
ive rights of the landlord and such a vendor are expressly provided
for by sec. 4 of the Act respecting Distress for Rent, &e., R.8.8.
1009, ch. 51, as follows:—

A landlord shall not distrain for rent on the goods and chattels, the
property of any person except the tenant, or person who is liable for the
rent, although the same are found on the premises; but this restriction shall
notapply . . . tothe interest of the tenant in any goods on the premises
in the possession of the tenant under a contract for purchase, or by which
he may or is to become the owner thereof upon performance of any con-
dition

As I understand this section, the landlord had a perfectly legal
right to seize and enforce by sale all the interest the tenant had
which is thus made answerable for the rent due and would have
sufficed to pay same.

Unfortunately for appellant, its lien or rights of property in
the goods was not such as protected it against other creditors
because not verified by the necessary affidavit in its behalf when
registering it. And the sheriff for other creditors seized the goods
which were afterwards duly sold thereunder, and the respondent
Reid as landlord was satisfied thereout as the law provides.

The appellant conceived the idea that in law the landlord was
bound to abandon the goods to it; and its assumption and claim
is that if he had done so the creditors could not have succeeded.

Its duty, seeing there was enough in the tenant’s interest in
the goods to satisfy the rent, was to have tendered the rent and
then got possession and it might have held as against the creditors
for both rent and amount of lien or balance of price.

It was so ill advised, as to imagine it could get the goods,
despite the above quoted statute, and perhaps defeat the land-
lord’s claim. It has thereby lost its only chance.

The action is one only for conversion based only on said demand
and refusal.

In my opinion, the judgment appealed from should stand and
‘this appeal be dismissed with costs.

Durr, J., (dissenting) :—The questions raised by this appeal
are accurately stated in Mr. Gregory’s factum filed on behalf of
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the respondent; they are:—(a). Had the defendant Reid a right
to seize Findlay's interest in the chattels for rent? (b). If he had
that right, was he bound to deliver up possession to the plaintiff,
assuming the plaintifi’s interest was greater than, or paramount
to his interest? (c). If he had the right to seize, is he liable to
damages?

Before proceeding to discuss these questions it is desirable to
point out that a point somewhat discussed upon the argument,
namely, whether the defendant’s dealings with the goods amounted
to conversion is entirely disposed of by the concession made at the
trial and the findings of the trial Judge and that no such point
could properly be raised either in this Court or in the Court of
Appeal for Saskatchewan,

Mr. Gregory, at the trial, states the issues as follows:—

I think, perhaps, my Lord, if Mr. Schull and I discuss the issue before
your Lordship it will save a little time. I understand the only issue that is
raised in this case is whether when we had an interest in those goods, when
we went in there and seized, whether we are guilty of conversion or trespass
which will entitle them to damages simply because thev also had an interest
in the goods; that is the whole issue of the case. It  y be so or not chat
their interest may be paramount to ours; the full ben: ' has decided we have
an interest in these goods and having that interest, the whole question for
you to decide is whether that interest—whether their interest being larger
than ours, we are bound to give up ot their demand our possession in the
goods, and having not done so, whether we ave liable for damages.

And the finding of the trial Judge is as follows: “I find from the
evidence, that the defendant Drackett was in possession under
defendant Reid's warrant, of the goods and chattels in question
herein at the time Bourdon, plaintiff’s bailiff, demanded possession

thereof, and that Drackett refused to give up possession or surrender
the said goods to Bourdon, and I also find from the evidence that
defendant Reid approved of and confirmed the action of his bailiff
and agent, Drackett.”

The subsidiary question as to possession under a police warrant
was raised at the trial as affecting the amount of damages. That
point I will discuss when dealing with the third point,

Coming then to question A as stated above, in my judgment,
the Saskatchewan Statute is clear upon that and that the respond-
ent had undoubtedly the right to seize Findlay's interest. The
point of : ubstance in the case arises upon question B. With great
respect, I am unable to agree with the view of the Courts below as
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to the construction of seec. 4 of ch. 51, R.8.8. 1909. I think the
interest which may be seized and held or sold under that section
is only the interest of the tenant and that the purchaser of the
interest takes it subject to all its infirmities and if the interest is
of such a character as tq enab'e the owner of some paramount
interest to take possession of the chattel out of his hands in given
circumstances then the purchaser takes subject to that infirmity
as well as others. This, it appears to me, must equally apply
where the landlord, instead of selling, exercises bis right to hold
the goods distrained as his pledge for rent. He is of course not
obliged to sell. If the landlord sees fit to hold, that which he is
entitled to hold is the intevest of the tenant subject, as in the case
of the purchase, to all the infirmities of that interest, subject that
is to say, to any paramount interest or right of possession.

It is not a very convincing suggestion that the landlord who
has initiated proceedings looking towards a sale is entitled to
retain possession until the sale takes place. The landlord is
pledgee with a statutory right of sale. His right to retain posses-
sion of the goods can be no greater and no less after he has decided
to sell than during the period, which may be an indefinite one,
when he is holding the goods as pledgee merely.

This brings us to question C, the question of damages. The
first point to consider is the point argued in the appellant’s factum;
that at the time of the demand the goods were under seizure under
Police Court warrant. The evidence upon this point is extremely
meagre and I think it is much open to question whether the
possession of the respondent was ever interrupted. However that
may be, the trial Judge finds, and the evidence amply supports
his finding, that the police seizure was abandoned before Oct. 1,
1917, the day on which the appellant’s action was commenced.
There can be no doubt that at the time the action was commenced
the respondents were holding possession under a claim of right and
denying the appellant’s right of possession. That is amply proved
by the letter written by the respondent’s solicitor on Sept. 29, and
by the concession made at the trial by Mr. Gregory in the passage
already quoted.

The next point, on the question of damages, arises in this way.
The sheriff having taken possession of the goods on Oct. 3, under
a writ of execution and the right of the execution creditor under
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that writ having been held to be paramount to that of the appellant
company under their unregistered lien note, the appellant now
contends that this result is owing to the fact that by resisting them
in the exercise of their rights the respondent prevented them
getting possession of the goods and thus curing the defeet in their
security arising from the non-registration of the lien note.

I think this contention is well founded. In my judgment, the
Act respecting Lien Notes and Conditional Sales of Goods,
R.S.8. 1909, ch. 145, would not have operated to prejudice the
common law right of the appellant company if the respondent had
given up possession of the goods before or at the time of the issue
of the appellant company’s writ. The legal position then is this:
The respondent, having wrongfully converted the appellant’s
goods is primd facie responsible for the value of those goods at the
time of the conversion. Moreover, the seizure by the sheriff was,
in the circumstances actually existing, the direct and immediate
consequence of the respondent’s wrong.

AnguiN, J.:—Under a registered agreement in writing the
plaintiff held an unpaid vendor’s lien on certain chattel property
in a theatre occupied by one Findlay (the purchaser of the chattels)
as tenant of the defendant Reid. It is res judicata that the plaintifi's
lien was invalid as against execution ereditors of Findlay because
of a defeet in the affidavit of bona fides required by see. 2 (3) of
R.S.8. 1909, ch. 145. The plaintiff alleges that if it had been able
to obtain possession of the chattels by seizure prior to their being
taken in execution the defect in its lien note would have been
cured and its title perfected and that such possession was wrongfully
withheld from it by the defendants and an execution creditor was
thus enabled to seize and defeat its claim to the goods pro tanto.
It accordingly sues for damages for conversion of its property by
the defendants, the landlord and his bailiff,

Assuming, but without so deciding, that the plaintiff, under
its lien note had a paramount right which, notwithstanding the
exception in favour of landlords made by the proviso to sec. 4
of the Act respecting Distress for Rent and Extra-Judicial Seizure
(R.8.8. 1909, ch. 51), would have entitled it to possession of the
goods although held by the defendants under a lawful distress for
rent due by Findlay, that the bailiff Drackett was in error in
refusing to recognise such paramount right of the plaintiff, and
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that actual possession, if obtained when the plaintifi’s bailiff
demanded it, would have enabled it to hold the goods against
creditors of Findlay who might subsequently obtain judgments
(but see Grand Trunk Pacific R. Co. v. Dearborn (1919), 47 D.L.R.
27, 58 Can. 8.C.R. 315). I am nevertheless of the opinion that the
plaintiff cannot succeed in its claim for damages for conversion
of them by the defendants, because the evidence does not establish
that at the time of the only demand for possession made on its
behalf the defendants were in possession of the goods, or that a
withdrawal of the landlord’s claim would have enabled the plaintiff
to obtain possession.

The facts on this aspect of the case are in a narrow compass.
On September 24 or 25, a constable acting under a distress warrant
issued out of the Police Magistrate’s Court of the City of Moose-
jaw distrained the chattels in question to satisfly claims for wages
prosecuted in that Court. An inventory of the goods was made
and signed by the distraining constable and by one Lucien Plisson,
who was the caretaker of the theatre. The police, I infer from
Plisson’s evidence, did not think it necessary to shut down the
theatre and therefore allowed Plisson to keep the keys and left
him in charge, apparently without taking from him anything
(except his signature to the inventory) in the nature of an attorn-
ment or formally appointing him their representative in possession.
Later on the same day the landlord’s bailiff came to distrain. He
found Plisson in apparent possession and upon being informed by
him of the earlier police seizure and being shewn the notice of
seizure and inventory, he told Plisson that the priority of the
police claim would be considered later. He did not ask for the
keys of the theatre. He made an inventory, however, prepared a
notice of distress addressed to Findlay, and took from Plisson an
undertaking in writing to “look after”” and “conduct” the premises
“ag heretofore . . . at the usual rate of pay.” On September
27, Plisson locked up the theatre, held the keys for a short time
and then handed them over to the police—he says “as a matter of
protection.” After thé police had been given the keys the plaintiff's
bailiff, Bourdon, on September 29, demanded them from Plisson,
but of course he did not obtain them. Bourdon thensaw the land-
lord’s bailiff, Drackett, not at the theatre but at his office, informed
him that he had a warrant and lien and demanded possession of
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the goods in the theatre. Drackett said: “We don't recognise your
claim.” Bourdon made no further effort to secure possession of
the goods. The police held the keys until October 2, when the
solicitor for the wage-earners appears to have concluded, for reasons
not stated, that the Police C'ourt distress could not be maintained
against the plaintifi’s lien and he instructed the police to abandon
the seizure. They thereupon notified Drackett that he could have
the keys and he then got them for the first time. On the following
day he handed them over to the sheriff on his demand for possession
under a writ of execution obtained in the meantime by the wage-
earners in a civil action. For what it may be worth Plisson
deposes that “Drackett never got possession (of the theatre) as
far as I can see”; and Drackett says that when Bourdon was
demanding possession of the goods from him “they were under
seizure by both the police and myself.”

On the foregoing facts T am of the opinion that it has not been
shewn that the defendants had possession of the goods when Burdon
made his demand on September 29, or that they could then have
given him actual possession such as the plaintiff claims would
have cured the defect in its title under its lien note and that there-
fore, however mistaken or even wrongful may have been Drackett’s
refusal to recognise the plaintiff’s claim, it cannot be held either
that it amounted to a conversion of the goods or that it was the
cause of the plaintifi’s failing to obtain such possession as it now
asserts would have enabled it to defeat the execution under which
the sheriff obtained possession.

Solely on this ground the appeal, in my opinion, fails and should
be dismissed with costs.

Bropeur, J.:—This is an action in damages by the appellant
against' the respondent for conversion.

A man named Findlay was the lessee of a theatre in Moosejaw
and Reid, the respondent, was the lessor. The theatre furnishings
had been purchased from the appellant by Findlay who had given
the latter a lien note.

On or previous to September 24, 1917, a police constable,
acting under distress wacrant issued out of the Police Magistrate's
Court, seized and took possession of those furnishings.

On the same day, Reid, the lessor, issued a distress warrant to
his correspondent Drackett who went on the premises and appa-
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rently seized and took possession of the same chattels. A few days
later, the appellant company, the holder of the lien on the goods,
asked the respondent, the lessor, to deliver up possession to him of
the goods. This was refused and the present action in damages for
conversion was instituted.

Under ordinary circumstances, when a person detains goods
80 as to deprive the person entitled to the possession of them of his
dominion over them, it is a conversion. Burroughes v. Bayne
(1860), 5 H. & N. 296, 157 E.R. 1196. But in this case the claim
is made by the respondent that as lessor he had the right to seize
the interest of Findlay in those chattels. The evidence shews that
the goods had been sold to Findlay for $3,450 by the appellant,
that a sum of $1,650 cash had been paid and that the lien note had
been given for the balance $1,800. By a judicial sale of this
equitable interest of Findlay there might be realised a sum suf-
ficient to cover the rent due, about $900.

According to the provisions of the common law a landlord
could distrain for arrears of rent upon all goods found upon the
premises. By statutory provisions, ch. 51, R.8.8. 1909, sec. 4, it was
provided that the landlord could not distrain on goods which did
not belong to the lessee, though they were found on the premises;
but the statute declared that this restriction should not apply to
the interest of the tenant in any goods on the premises in the possession of
the tenant, under a contract for purchase or by which he may or is to become
the owner thereof upon performance.

There is no doubt that under the provisions of this statute,
Reid, as landlord, could seize the interest of his tenant, Findlay,
in the chattels in question and have it sold. This is not a case of
taking a person’s goods wrongfully in execution. Under the
statute he could exercise some rights in regard to those goods.
If the landlord had the right to seize and sell Findlay's interest
in the goods, he could take possession of them to exercise his right
of distraint. How could he sell the equitable interest of Findlay
without shewing the goods at the judicial sale?

Besides, in order to make a demand and refusal sufficient
evidence of conversion, the party who refuses must, at the time
of the demand, have it in his power to deliver up the article de-
manded in the condition in which the delivery is demanded.
Latter v. White (1872), L.R. 5 H.L. 578.
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The previous seizure which had been made by a wage-earner
and in execution of a judgmer. of the Police Magistrate’s Court, the
fact that a police constable had possession of these same goods by
virtue of the writ of execution of this latter Court would not have
given Reid the absolute right of handing over the chattels to the
appellant. Suppose Reid had handed possession as far as he was
concerned, that would not have given the possession to the appel-
lant company and prevent it from suffering the damages they elaim
having suffered. These wage-earners had a superior right to the
one which the appellant seeks to exercise as it was decided in a
former trial.

For all these reasons I am of the opinion that the appellant
is not entitled to recover damages from the respondent. His
appeal should be dismissed with cost.

Migyaver, J.:—In my opinion, this appeal fails because it
has not been shewn that Drackett, Reid's bailiff, had possession
of, and could have delivered to the appellant, the goods covered
by the latter’s lien note when the appellant demathded possession
of the same. I do not think it necessary to express any opinion
on the question whether, under the statute, R.8.8. 1909, ch. 51,
sec. 4, the respondents could have withheld possession of the goods
as against the appellant, in order to distrain and sell the interest
of the tenant thecein. Appeal dismissed.

RUSSELL MOTOR CAR LTD. v. CANADIAN PACIFIC R. Co, and
PERE MARQUETTE R. Co.

Ontario Supreme Court, Appellote Division, Meredith, C.J.0., Maclaren, M. agee,
and Ferguson, JJ.A. June Il 1920.

Carriers (§ 11T C—390)—GooDS CARRIED TO DESTINATION—CAR PLACED ON
SIDINC—CONSIGNEE BREAKING INTO AND UNLOADING—TERMINAT ON
OF RELATIONSHIP OF BAILOR AND BAILEE—ALLEGED SHORTAGE—
LIABILITY OF CARRIER.

Where the consignee of goods, for his own convenience and withou
surrendering the bill of ludmg or paying the freight, and in the absence
of the carrier and without its permission, breaks open and unloads the
carrier's car, he waives his ng‘n as to time and place and manner of
delivery and terminates the relationship of bailor and bailee and from the
time of opening the car the carrier is relieved from responsibility either
as carrier or warehouseman, and cannot be held liable for alleged shortage.

ArpeAL by plaintiff from the judgment of Masten, J., in an
action to recover the value of certain goods consigned to the

plaintiffs and said to have been lost in transit by the defendants,
or one of them.
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The judgment appealed from is as follows:—

MasteN, J.:—This is a claim made by the Russell Motor
Car Company, consignees of certain goods, on the ground that
the goods were lost in transit, and that the defendants are
responsible for such loss.

The plaintifis purchased the goods in question from the H.
Mueller Manufacturing Company Limited, of Sarnia, and it is
said that the consignors shipped the goods in a box-car, No.
41599, over the line of the defendants the Pere Marquette Railway
Company, who received the car and at Chatham transferred it
as directed to the Canadian Pacific Railway Company for trans-
mission to Toronto. The plaintifis further say that 19,744
forgings were shipped to them in the said car, but that only 15,867
were received, thus leaving a deficiency of 3,877, for which they
seck to charge the railway company at the rate of 46 cents per
forging, which is to he charged if the defendants are liable; but
question does arise as to whether the defendants are responsible
for the alleged loss.

The defendants contend, in the first place, that there is no
adequate proof that the consignors, the Mueller company, ever
loaded on the car in question 19,744 forgings. According to the
evidence, the car was loaded at Sarnia on the private siding of the
H. Mueller Manufacturing Company. The bill of lading was
made out by the Mueller company and signed by the agent of the
Pere Marquette Railway Company. It calls for: “One car
brass castings of a weight of 20,023 Ibs.” The number of castings
i8 not mentioned.

There was no actual count either by the Mueller company or
by the railway company of the number of castings. The method
of computation employed was to place in a wheelbarrow 200
castings, weigh the wheelbarrow with the castings in it, then the
wheelbarrow without any castings, thus ascertaining the net
weight of the 200 castings, and from this compute the weight of
one casting—this being repeated three or more times gave the
average for the car. After that, without repeating the operation
a number of times to secure the average weight, all the subsequent
wheelbarrows were weighed, but not counted, and the total
weight, being in this case 29,123 Ibs., was divided by 1.478 lbs.,
the average weight in pounds of each casting, thus giving as the
total number of castings, 19,636.
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Notwithstanding the able criticisms offered by Mr. Mac-
Murchy on the method adopted, and fully appreciating their
force, I am yet of opinion that I must accept as adequately proved
19,636 as the number of castings which were delivered for the
plaintifis to the railway company. After loading, the car was
properly and effectively sealed, the seals being numbered A-106679
and A-106680. The seals were inspected at Chatham, where
the car passed from the Pere Marquette Railway Company to the
Canadian Pacific Railway Company, and the seals were there
found to be intact.

The next important fact which 1 find is that, when the car
arrived at the King street yards of the Canadian Pacific Railway
Company, the seals were still intact. 1 do not pause here to
discuss in detail the manner of sealing. It is sufficient to say that
a seal is placed upon the car when loaded, that seal is-numbered,
and 1 am satisfied upon the evidence that was adduced before me
that the device is such that it could not be broken and replaced.
The identical seals in an unbroken condition were on the car when
it arrived.at the King street yards of the Canadian Pacific Railway
Company. It arrived in the yards on the 25th January, 1917,
The plaintifis, the Russell Motor Car Company, after failing in
their request to the Canadian Pacific Railway Company to supply
checkers on the morning of Saturday the 27th July, broke the
seal, in the absence of the railway company, opened the car,
took possession of it, and proceeded to unload it. The unloading
was not completed on the 27th, but was completed on the morning
of Monday the 20th. Meantime the car stood on an unloading
siding in the yards of the Canadian Pacific Railway Company,
but was in the custody and control, as I find, of the Russell Motor
Car Company. On Saturday night, the door of the car was locked
with a padlock, and the keys were kept by employees of the
{ussell Motor Car Company.

The crucial point in the case appears to me to be, whether,
under these circumstances, the plaintiffs have brought home the
loss to the railway companies.

The car was in the exclusive custody and control of the carriers,
the railway companies, for 7 nights and 6 days from the time it
left Sarnia until it was taken possession of by the plaintiff com-

pany. It was then in the custody and control of the plaintiffs from _
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ONT.

Saturday morning until it was unloaded on Monday morning, brougl
8.C. though for their own convenience it was from time to time shifted have |
Russer, A0 the yard by the Canadian Pacific Railway Company. to the
MO‘i"?r:C“‘ 1 find as a fact that the plaintifis received at their warchouse On
v no more than 15,867 forgings, as claimed by them. It is plain that, Comps
C{ﬁf&‘;‘,ﬁ‘ if the forgings had been counted on arrival at the King street vard, with 1
R;gx when the plaintiffs took possession on Friday morning, and that Ibs. ]
PERE there were then in the car no more than 15867, the railway weighe
Mfl“"(“':"’: company as insurers would have been liable for the loss, upon the by div
""" facts as I have found them. Because, although it is impossible casting
upon the evidence to say when or how the loss happened, yet the Th
law would cast upon the carrier the liability of an insurer, and the in the
railvay company would be responsible; but, in my view, the That
plaintiffs have failed to satisfy the onus cast upon them of estab- sealed
lishing how many forgings there were in the car at the time they the bil
took possession of it. The loss may have occurred in transit at Tor
to the King street yards; it may have occurred by pilfering from Ac
the car during the noon hour of Saturday or between 6 and 7 the tir
o'clock in the evening; it may have occurred during Sunday. 29,123
All that is certain is, that there never arrived at the Russell casting
Motor Car Company’s warehouse more than 15,867 forgings, but the cor
how many there were in the car when it arrived in the King street Th
yards has not been proved. Canad
I think that the liability of the defendants as carriers ceased 26th J:

on Saturday morning, when the plaintiffs took possession of the and, h
car, and that from that time the defendants were warehousemen seal an
and liable ¢!y if negligence on their part is established. No such pay th
negligence is established. On the contrary, all reasonable pre- the cas
cautions were taken by the Canadian Pacific Railway Company. of 3,76
The result is that the plaintiffs’ action fails and must be dis- It |
missed with costs. - early o
Shirley Denison, K.C., and W. J. Beaton, for appellants, Monda
Angus McMurchy, K.C., and J. Q. Maunsell, for defendants, again ¢
the Canadian Pacific Railway Company, respondents, it with
J. M. Ferguson, for defendants, the Pere Marquette Railway [Th
Company, respondents. trial Ju
The judgment of the Court was delivered by The
FErGusoN, J.A.:—Appeal by the plaintiffs from a judgient of (1)
Masten, J., dated the 27th December, 1919, dismissing the action, when t
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brought to recover the value of certain brass castings alleged to ONT.
have been entrusted to the defendants for carriage and delivery 8
to the plaintifis, and lost by the defendants. Riosstei,
On the 20th January, 1917, the Mueller Manufacturing ”"};‘l‘)('-‘ B
Company of Sarnia there loaded Pere Marquette car No. 41597 v
CANADIAN

with brass castings, each weighing in the neighbourhood of 1} "p o
Ibs. The castings were not counted as they were loaded, but were ~ R. Co.
weighed and the number of the castings in the car was arrived at ll’\.::‘;:
by dividing the weight of metal in the car by the weight of each M';('“'(‘.f"""”"
casting as ascertained by taking the average weight of 1,000. —
The railway company took no part in the loading of the car,
in the preparation of.the bill of lading, or in the sealing of the car.
That was all done by the consignors; they prepared the bill,
sealed the car, and had a local agent of the Pere Marquette sign
the bill, which purported to cover a shipment to the plaintiffs
at Toronto of 29,023 1bs. of brass castings. X
According to the tally of weights made by the consignors at
the time of loading, the weight of the metal should have been
20,123 which amount, divided by the unit of weight of each
casting, indicated that there were in the car 19,636 castings, and
the consignors sent to the plaintifis an invoice for that number.
The Pere Marquette Railway Company delivered the car to the
Canadian Pacific at Chatham, and it arrived at Toronto on the
26th January. The plaintiffs were anxious to receive the castings,
and, having spotted the car on a delivery siding, broke open the
seal and proceeded to unload. They did not surrender the bill,
pay the freight, or weigh the metal unloaded; but they counted
the castings, and according to their count there was a shortage
of 3,769 castings, for the value of which they sued.
It is established that the unloading of the car commenced

Ferguson, 1.A.

early on Saturday morning, and was completed on the following
Monday morning; that, when the plaintiffs left the car at noon and
again at 5 o'clock on Saturday, they closed the door and locked
it with a padlock of their own, and retained possession of the key.

[The learned Justice of Appeal quoted the findings of fact of the
trial Judge, as set out in his reasons for judgment, above.]

The appellants contend :—

(1) That the defendants’ liability as carriers did not cease
when the defendants took possession of the car for the purpose of
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unloading, but continued till the car was unloaded, or for such
period of time as was necessary to afford the plaintiffs reasonable
opportunity to complete the unloading.

(2) That the time taken to unload was not unreasonable.

(3) That the learned trial Judge erred in his statement of the
law as to the obligation of the defendants.

(4) That, whether the defendants be treated as carriers or
warehousemen, they were obliged to account for the goods entrusted
to them, and having, according to the findings of the learned trial
Judge, failed to account, they are liable.

Counsel for the respondents urged us to reverse the finding
that 19,636 castings were delivered, and argued:—

(1) That the railway company’s liability as carriers and ware-
housemen under the contract created by the delivery of the goods
for carriage, as evidenced by the hill of lading, ceased so soon as
the plaintiffs wrongfully opened the car and took possession of
the contents, and, in the right of o“nemlnp, exercised dominion
and control over the goods.

(2) That thereafter the goods were never replaced in the
possession, dominion, or control of the company, but throughout
the unloading period continued in the possession, dominion, and
control of the plaintifis, and that consequently there was no
re-bailment.

I have carefully perused the evidence and exhibits and con-
sidered them along with the findings of the learned trial Judge,
and am of the opinion that whatever was in the car, when the
railway company received it and signed the bill of lading, was still
in the car at the time the plaintiffs broke the seals and opened
the car. The evidence which has led me to this conclusion leads
me to doubt the correctness of the finding that 19,636 castings
were delivered to the railway company, but is not sufficient to
enable me to say that the finding is so much against the weizht of
evidence that it is clearly wrong and should be reversed. In
such circumstances, it must be taken as established that 19,636
castings were delivered to the railway company at Sarnia, and that

19,636 were in the car when the plaintifis opened it; and the
liability of the defendants determined upon the hypothesis that
the loss occurred after the opening of the car.
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It is well-established that a carrier is bound not only to carry
safely but also to deliver or to afford the consignee a reasonable
opportunity to take delivery.

Counsel referred us to many American authorities as to what
constituted delivery, and as to when the carrier's liability as such
ceased and its liability as warchouseman began. Mr. Denison
relied on the reasoning in the cases collected in Corpus Juris,
vol. 10, sec. 330, p. 235, and Halsbury's Laws of England, vol.
1, p. 12, for the proposition that ‘‘the liability of the carrier as
such continues until the consignee or his agent has had a reason-
able time in which to remove” the goods; while Mr. MacMurchy
relied on the reasoning in the cases colleeted in Corpus Juris, vol. 10,
sec. 351, p. 248, for the proposition, “When the consignee has
assumed full dominion and control over the goods, there is a com-
plete delivery which terminates the liability of the ecarrier, whether
as carrier or warehouseman.”

Most, if not all, of the cases referred to as supporting the
appellants’ proposition, turned on whether or not the carrier had
or had not fully performed his contract, and seem to me to be not
applicable to this case; where, as I see it, the question is: “Did
the plaintifis by their own acts, evidenced by their breaking open,
entering, and unloading the car, in the absence and without the
permission of the carrier, terminate the contract of carriage or
relieve the carrier from the obligation to make any other delivery?”
The foundation of the argument of the appellants’ counsel is that
delivery could not be and was not made till the castings were out
of the car. '

Delivery implies surrender by the carriers, and acceptance,
express or implied, by the consignee, of possession, dominion, and
control; but I do not think it necessary for the determination
of this case to decide when the surrender and aceeptance would
have been complete had the consignees chosen to insist on their
strict rights under the contract: the plaintifis did not choose
to abide by the contract, but, waiving their own and in
breach of the defendants’ rights as to time, place, and manner of
delivery, they, for their own convenience, without surrendering
the bill, without paying the freight, in the absence of the defendants
and without their permission, broke open, entered, and unloaded
-5 p.Lr,
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the defendants’ car, and, when not actually engaged in the work
of unloading, retaned possession of the car and of the goods by
relocking the car with their own lock.

Possession, dominion, and control seem to me to lie at the root
of a carrier’s liability either as carrier or as warehouseman, and one M
their liability as such bailees would continue only during such that st
time as these plaintifis allowed them to exercise such dominion, and in
possession, and control. by-law,

As I view the facts of this case, it is not open to the plaintiffs of somy
to say that they did not on Saturday morning take and exercise Moody
possession, dominion, and control of the goods during the time by him
they were actually engaged in unloading, and there is no evidence applied
that they re-committed the goods to the possession of the railway to aet 1
company for the period in which they were not actively engaged refusal,
in unloading. In fact the evidence is all the other way. strip in

For these reasons, I am of the opinion that the relationship of in due
bailor and bailee was terminated on the opening of the car, and quently
that from and after that time the defendants were relieved from tration
responsibility either as carriers or warehousemen, and I would widenin
dismiss the appeal with costs. encroac|
The res
to the s
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BAILEY v. THE CITY OF VICTORIA and THE ATTORNEY-GENERAL slabate:
OF BRITISH COLUMBIA. - l“ e;

Canada Supreme Court, Idington, Duff, Anglin, Brodeur and Mignault, JJ applicati
it " ebruary 3, 1990, “pendin,

1. Starures (§ 11 A—96)—Higaway—Municrear Acer, RS.B.C. 1911, en. 170,
sEC. 53, sUB-8EC. 176 —By-LAW—PUBLICATION—SUFFICIENCY.
The publication required in the Gazette, by see. 53, subsec. 176, of the
Municipal Aet, RS.B.C. 1911, ¢h. 170, before a bydaw . . . shall
come into effect is a publication of the by-law in extenso.
‘(‘ily of Vietoria v. Mackay (1918), 41 D.L.R. 498, 56 Can. 8.C.R. 521,
followed.]

2 Hmuvﬂvn §1 A—T)——Dl'DICATIoN—lNTIN‘I‘ION—.‘\(X'IP‘I‘AN('I.
In order to establish a public highway by dedication there must be,
on the part of the owner, an actual intention to dedicate, and it must

that the intenti earried out by the way being thrown open .
+0%he public and that the wy has been socepted by the public. I"z'l:ll *
egislatio
AppEAL from the judgment of the Court of Appeal for British Its 00

Columbia (1918), 27 B.C.R. 305, at page 312, affirming the trial Pandora
judgment (1918), 44 D.L.R. 338, 27 B.C.R. 305, in an action and later
brought by the city respondent against the appellants to clear up according
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the city’s title to a strip of land required for the widening of
Pandora Avenue in the City of Victoria.

The facts of the case are as follows:

A by-law was passed expropriating that land, the property of
one Moody. The Municipal Act, R.S.B.C'. 1911, ch. 170, enacted
that such a by-law should be published in the Official Gazette
and in a local newspaper. Instead of publishing a copy of the
by-law, the respondent published a notice containing a statement
of some of its salient provisions. The respondent later on served
Moody with a notice to treat, paid him the compensation claimed
by him and took from him a deed of the land. The respondent
applied for registration of its title, but the Registrar declined
to act upon it; and the respondent made no appeal against this
refusal. A year later, Moody mortgaged his land, including the
strip in question in this case, to the appellant who registered
in due course his mortgage in the land registry office. Subse-
quently to such registration, the respondent completed the regis-
tration of its title and proceeded with the actual work of the
widening of Pandora Avenue, removing the fences and verandah
encroaching on the strip of land and also building a sidewalk.
The respondents assert rights, as against the appellant mortgagee,
to the strip of land in question on three grounds: 1, by expro-
priation, provided the by-law has been published according to
statute; 2, by grant from Moody, provided the respondent’s
application to the Registrar for registration of its deed was still
“pending” when the appellant registered his mortgage; and 3,
by dedication, provided the necessary conditions for such were
satisfied.

J. A. Ritchie and Leitch, for appellant,

E. C. Mayers, for respondent.

IpiNgTon, J. (dissenting):—The respondent is a municipal
corporation, created as a town by a British Columbia Statute
in 1867 (which was republished in R.8.B.C. 1871), and is endowed
with all the powers given thereby, so far as not modified by later
legislation, and was later constituted a city.

Its council proposed, in the year 1911, or thereabout, to widen
Pandora Ave., one of the streets of said city, and first by resolution
and later by a by-law declared the said street should be widened
according to a plan prepared by its engineer.
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That by-law was followed by another expropriating by-law
which never came into effect in law by reason of the failure to
follow the requirements of the relevant statute as to publication,
which we held in City of Vietoria v. Mackay (1918), 41 D.L.R.
498, 56 Can. 8.C.R. 524, to be an imperative condition precedent
to such a by-law becoming effective.

I cannot accept the suggestion submitted in argument that
a mere notice, such as was published, can be held a due compliance
with the statute.

The respondents’ counsel proceeded to carry out the said
purpose of widening said street by procuring from one Moody,
the owner of the land in question, a deed dated May 23, 1912,
of the strip thereof so needed for that part of the street fronting
his lot, and paid him $6,200 therefor.

The deed recited as follows:—

Whereas the Corporation of the City of Victoria, under the authority
of the local improvement General By-law and Amendments thereto, and of
certain by-laws relating to the particular work, have expropriated land for
the purpose of widening Pandora Avenue from Douglas Street to Amelia
Street ;

And whereas the said Party of the First Part is the owner or has some
interest in the said lands hereinafter mentioned:

And whereas the said lands hereinafter mentioned are necessary for the
purpose of the said widening;
and then in consideration of $6,200 (the receipt of which is
acknowledged) granted the said strip now in question to the
respondent.

Moody thereby covenanted to execute such further assurances
as necessary, and released to said corporation all his claims on said
land.

The said price was duly paid out of the proceeds of the loan
obtained to carry out the work of widening and paving on sai!
street. )

Stress was laid in argument upon the later use of said strip
as part of the street, and also upon steps taken and orders got
validating said loan, and impliedly validating, it was urged, the
whole proceeding.

In my view, the alleged implication of validating said by-law
is ineffective save so far as needed to protect the debenture holders
in their rights as against respondent and those ratepayers liable
for the loan so got, to carry out the local improvement in question.
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The fundamental question raised, upon which the claim of
the respondent or either of them rests, is whether or not the said
deed from Moody to the city respondent, and the payment of the
consideration therefor by the said city, constitute a dedication of
the said strip for the use of the public as a highway.

Dedication requires an abandonment to the publie use of any
property or part of the dominion over same by the owner and an
acceptance thereof by the publie, or someone in authority to
represent it, in giving such aceeptance.

I am quite unable to understand how it can be maintained
that a deed of grant which expressly gives the eatire property
for the purpose of constituting it part of a highway and accepts
voluntary compensation therefor, ean be held less than a dediea-
tion, or that a duly constituted authority having power to deal
with the question in paying the price can be said not to have
accepted it.

The mode of giving, or the circumstances of its acceptance,
and the prool of both as well as the extent of the gift, have given
rise to many questions of law and fact, leading Judges and writers
upon these subjects to use, according to the exigencies of each

e dealt with, more or less comprehensive language, in dealing
therewith, respectively.

But the broad comprehensive lines of the prineiples upon which
dedication rests do not permit of rights created in accord therewith
being frittered away by being limited to the appropriate language
used by Judges in some or even many of a very large class of
cases falling within said principles, when accidentally defining
the rights of each party in relation to the existence of possibly a
very narrow right or power resting on said principles.

It*seems to me idle to argue that because the by-law was
ineffective as a means of enforeing expropriation therefore all the
acts done by parties to such an express grant, must be treated
as void.,

Clearly the sole question which need be considered herein
is whether or not there has been an effective giving of the land for
the specific purpose of being used as a highway, and acceptanee
of that given, for the purpose claimed when that donated had
been paid for by the donee or grantee and thus the grant became
irrevocable,
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The suggestion that a gift without any consideration is neces-
sarily implied in the doctrine and that valuable consideration
having passed renders the doctrine inoperative, is most remark-
able.

Though it has been applied most frequently after long use
by the public, when there did not appear to have been any con-
sideration, that does not justify the assumption that where
consideration having been paid then there is no place for the
application of the doetrine.

The case for dedication is often much stronger when there
has been an express or implied consideration. The case of dedi-
cation by a plan is one where certainly there is an implied con-
sideration. There the consideration is the expectation of the
benefits to be received, by virtue of suw.es made by the proprietor
to parties expected to purchase one or more of the lots set out in
the subdivision plan, which is often revocable until use by the
publi- of receipt of the expected consideration therefor, through
the sale and purchase of some lot pursuant to the plan.

Then we have the case cited to us of Cook v. Harris (1875),
61 N.Y., 448, where an express monetary consideration was given
by neighbours desiring a dedication, and the owner gave a bond
to the commissioners and it was held that even if the bond was
invalid, yet the dedication was complete.

We have also the cases of McLean v. Tp. of Howland (1909),
14 O.W.R. 509; Fraser v. Dvamond (1905), 10 O.L.R. 90; Reaume
v. Windsor (1915), 7 O.W.N. 647, 8 O W.N. 505; supporting the
same view as well as the dietum of high authority in the judg-
ment in the case of Att'y-Gen'l v. Biphosphated Guano Co (1879),
11 Ch. D. 327, at pages 338-9.

There seems, 1 respectfully submit, a further confusion of
thought in assuming that, because user is often relied upon in
support of a claim of dedication, therefore until actual user there
can be no dedication.

As pointed out by Buckley, J., in the case of the Au'y-Gen'l
v. Esher Linoleum Co., [1901] 2 Ch. 647 at top of page 650, user
is not dedication though in most of the cases dedication is proved
by user.

The moment the consideration was paid and the land was
conveyed, it thenceforward was devoted to the public for use
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as part of the highway and could not be used for any other pur-
pose. Any one of the public had then and ever since the right
to use it as part of the street and no one could complain of such
use.

The fact that the second by-law as an instrument designed to
enforee expropriation was as such invalid, did not render it illegal
in the sense that a fraudulent or eriminal attempt taints all it
touches. It was good and stood as a mere resolution.

In view of what had preceded it, that proposition is not abso-
lutely necessary to maintain the actual acceptance by the council
of the grant and thereby complete the dedication.

The question of the capacity of the respondent city to take,
without a by-law, such a deed and accept thereby the grant
and make it valid, is of graver import by reason of the curious
language of the Statute of Incorporation which reads, in see. 56,
as follows:—“The municipal council shall be capable of holding
real estate and have the entire control of all corporate property.”

The rather loose manner of expressing the power by designating
the municipal council as the party to become vested, has caused
me some concern; for it certainly could never have been intended
by the Legislature to vest the property in the council, but rather
in the corporation of which the council is only the governing
body.

I hold the capacity, though so expressed, to have been intended
to enable the corporation acting thraugh its council by mere
resolution to take and hold real estate. I do so the more readily
because the respondents claim in their factum that the city had
such capacity, and no argument to the contrary has been presented
by the appellants.

It seems to be assumed by the course of the appellants’ argu-
ment that the by-law being, as such, ineffective, all else done in
the way of executing the purpose of the city respondent must
also be held void.

But if the city had, as I hold, the capacity to buy a road allow-
ance without resorting to a by-law for expropriation, then that
was done completely established the widering of the highway
so far as that part in question herein is concerned.

The appellants rely on many Ontario cases, and some Quebec
cases, where such projects for making or widening highways have
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quite properly been held, under the respective law applicable,
invalid for want of a by-law.

In doing so they overlook the faet that the Ontario cases
were decided under a Municipal Act which expressly declared
that the powers of the council shall be exercised by by-law when
not otherwise authorised or provided for and that the like enact-
ments in Quebee governed the decisions in that province, cited
to us.

The British Columbia Legislature adopted an entirely different
conception and without rendering the by-law an imperative
necessity in all cases enacted that the municipal councils might.
in a long list of cases specified, if they chose to do so, enact by-laws
for any of the given cases.

It was thus left open to the municipal council of respondent
(Vietoria) or any other similarly empowered to hold real estate,
to proceed to constitute highways by the purchase of the right
of way. Everything of that sort could thus be done by mere
resolutions. Of course if driven to expropriation proceeding that
would involve the necessity of passing a by-law. And hence in
this case if respondent city had to rely upon expropriation alone
and had proceeded entirely thereunder and obtained Moody's
title thereby, then it might well Le held that in such a case the
by-law being ineffective the whole proceeding would fail. But
that not being the case and the deed having been got by virtue
of a voluntary bargain, and presented for registration, the high-
way pro tanto was duly constituted. The failure of its non-
registration was entirely the fault of the registrar in whose hands«
it was for registration when Moody gave, inadvertently I suspect,
a mortgage on this whole lot including that he had duly conveyed
to the city.

I fail to find anything in the provisions of the Land Registr
Act, RS.B.C. 1911, ch. 127, which can help the appellants ax
against cither of the respondents asserting their respective rights
to protect the public.

I do not think it is necessary to go through all the provisions
of that Act to demonstrate that each of those relied upon is ineffec-
tive. Let us take the most drastic of all those j rovisions, which
is contained in the amendment of the Act by sec. 8 of 3 Geo. V..
ch. 36, passed March 1, 1913, which reads as follows:—
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Every certificate of indefeasible title issued under this Aet shall, so long
as same remains in forse and uneancelled, be conelusive evidence at law
and in equity, as against His Majesty and all persons whomsoever, that the
person named in such certificate is seized of an estate in feesimple in the
land therein described against the whole world subjeet to

This is subjeet to a number of express exeeptions set forth
in see. 22 of REB.C. 1911, eh. 127, being the Land Registry
Act.

Of these sub-see. (¢) specifies “any publie highway or right-
of-way, watercourse or right of water, or other public easement.”

If 1 am right in my conclusion that the right of way had
Leen effectively constituted by what hay pened in way of dedieation,
how ean this furnish any answer to the claim of the Attorney-
General maintained on behalf of the Crown which had always
up to this enactment Feen wholly exeepted?

I submit this does not as against him amount to anvthing in
support. of appellants on such facts

Sections 4, 5 and 6 of the Fighway Aet (now RXB.C. 1911,
ch. 99) are relied upon by respondents and 1 think rightly as to
sees. 4 and 5, which are as follows

4. All roads, other than private roads, shall be deemed common and
publie highways,

5. Unless otherwise provided for, the soil and freehold of every public
highway shall be vested in His Majesty, his heirs and suecessors

It seems clear that either the eity or the Attorney-General
representing the public must have a grievance and right to a
remedy, and possibly hoth, under the peculiar circumstances of
the case.

If either, then needless to pursue the inquiry.

The appeal should be dismissed with costs.

Durr, J..—The first point for consideration is this: Was
by-law 1183 published within the meaning of sub-sec. 176 of sec.
53, ch. 170, RS.B.C. 19117 In common usage *“‘publication”
as applied to a document means, 1 think, something more than
the giving of public notice of the existence of the document and
information as to where it may be found and inspected. “Pub-
lication™ of a document or newspaper means, 1 think, according
to common speech in the absence of a qualifying context, the
publication of the document in extenso. 1 think too much import-
ance ought not to be attached to the fact that in other provisions

of the Act the direction is that the council shall publish a copy.
.
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In addition to the clause under consideration there are sections
of the statute, see, e.g., secs. 140 and 147 as amended in 2 Geo. V.
1912, ch. 25, in which the council is directed to publish the by-law.
These last mentioned provisions contemplate mainly the circum-
stances and needs of rural municipalities and it is difficult to
suppose that in these sections the Legislature is providing for
publication in the limited degree which is now contended is
sufficient under sub-see. 176.

It should also be noted that sub-sec. 176 applies, of course, to
rural as well as urban municipalities and that the Legislature
must have had in view some practical expedient for bringing
home notice of the plans of the council to persons being interested,
we may, I think, not unreasonably assume that the legislative
intention is best interpreted by reading the words according to
their ordinary meaning.

The next question is: Can by-laws 1151 and 1183 have effect
in the absence of publication? The enactments of sub-sec. 176
are explicit and they have | een authoritatively interpreted by this
Court in Victoria v. Mackay, 41 D.L.R. 498, 56 Can. S.C.R
524, as imposing the requirement of publication as a condition of
any by-law passed under the authority of them taking leg:l
effect as such. It should be mentioned here that no very con-
vineing reason was suggested why by-law 1151 is not subject to
the requirement of publication. The point is not very material
and it may be that by-law 1183 is complete in itself; it ought not
to be supposed that the assumption that this by-law was not
within the condition is approved by this judgment.

The respondent’s counsel meets the difficulty by arguing that
the by-laws are sustainable as enacted under the authority of
another provision of the Act; the contention being that as regards
by-laws passed under that authority the requirement of sub-sec.
176 in relation to publication is inoperative.

The provision invoked in support of this is sub-sec. 145 of sec
53 and is in these words:—

(Sec. 53.)—In every municipality the council may from time to time

make, alter and repeal by-laws for any of the following purposes, or i
relation to matters coming within the classes of subjects next hereinafter

mentioned, that is to say:—
(Sub-sec. 145.)—For aceepting, purchasing, or taking or entering upon,

holding and using any real property in any way necessary or convenient
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for corporate purposes, and so that the council may direet the taking or
entering upon immediately after the passing of any such by-aw, subject
to the restrictions in this Aet contained.

The reasons which have convineed me that this view is not the
right one are these. Chapter 170 (the Municipal Act) contains
a number of provisions having a variety of purposes by which
powers of compulsory taking are given explicitly to the council,
in some cases some specific restriction being imposed while in
others a specific procedure is laid down. As an example of a
specifie restriction, sub-sec. 166 may be referred to—a clause dealing
with the construction of sewers in which authority to expropriate is
given, but the land to be taken is limited to such lands as the
council may deem necessary for the purpose of “construeting the
main sewer” and is notin any ease to exceed “10 feet in width.”
In sub-see. 176 we have a special procedure.

Whatever be the purpose served by sub-see. 145 there appears
to be no reason for failing to give effect to the words “subject to
the restrictions in this Act contained” and the objeet of this part
of the sul-section at all events appears to be plain.  The words
are put there no doubt in order to exclude the construction which
is now put forward, the effect of which would be that by resorting
to this general provision the council could in those cases which
have been specially provided for, eseape the inconvenience of
observing the specific restriction laid down or the specific procedure
prescribed.

I conclude that by-laws passed with the purpose and intended
to have the effect expressed in by-laws 1151 and 1183 can only
become operative in law when the procedure laid down in sub-see.
176 is observed.

If follows that subject to the question whether the highway
was or was not established by dedieation, the discussion of which
I postpone for the moment, the proceedings necessary to establish
astreet by by-law under the authority of the Municipal Act were not

taken; that the proceedings necessary to authorise the expropria-
tion of property for the purpose of opening a street were not taken;
and consequently that the respondent corporation cannot maintain
its action on the ground that a title to the lands in question was
acquired compulsorily for highway purposes.

In these circumstances, it seems impossible to hold that the
corporation ean establish a title under its convevanee from Moody
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as against the registered mortgage of Bailey. When Bailey applied
for the registration of his mortgage, when he received a certificate
of incumbrances, when he made his advance there was not even
an application pending for the registration of the title of the
corporation under the conveyance from Moody. An application
had been made, it is true, for registration of the title but it was
supported only by the production of the by-law, and it appears
to have been only an attempt to comply with the requirement
of sub-sec. 176 which preseribes that after the publication of a
by-law for expropriation passed under that sub-section the munici-
pality shall apply for the registration of its title and shall file «
copy of the by-law,

It is quite true that this application was made long before
the registration of Bailey’s mortgage but for some reason it was
never entered in the list of incumbrances and noted against
Moody’s property. Nevertheless, whatever may have been the
delinquencies of the officials of the Land Registry Office in their
dealings with this application, the corporation appears to be
concluded by the fact that after the registration of Bailey's
mortgage its application was refused. In these ecircumstances
sec. 104 of the Land Registry Aet appears to be conclusive againsi
the appellant.

The Registrar having declined to aet upon the application
and no steps having been taken under see. 114, 1t is not now open
to the defendant corporation to allege that the appellant Bailey's
mortgage must be taken subject to a pending registration (see No-
tional Mortgage Co. v, Rolston (1917), 49 D.L.R. 567, 59 Can. 8.C.It.
219; Howard v. Miller, 22 D.1L.R. 75, [1915] A.C. 318, 20 B.C'.R
227 at230). The latter case it is to be observed, was a decision
relating to the effect of the registration of an agreement to purchase
land and turned upon the point that on the facts disclosed the
respondent was not entitled to enforee his agreement specificially
as against the opposite party. No such situation arises here,
Bailey's mortgage being a legal mortgage.

The substantive question for decision is that to which the
Judges in British Columbia evidently devoted their attention.
namely whether in the locus in quesiion a public highway has
been established by dedieation.  For this purpose two concurrent
conditions must be satisfied, 1gt, there must be on the part of
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the owner the actual intention to dedicate (Folkestone v. Brockman,
[1914] A.C. 338), and 2nd, it must appear that the intention was
carried out by the way being thrown open to the publie and that
the way has been accepted by the public.  (Atf'y-Gen'l v, Biphos-
phated Guano Co., 11 Ch. D. 327, at page 340). 1 ean find nothing
in the legislation of British Columbia relating to municipalities
giving the municipality authority on behalf of the publie to aceept
a dedication by the mere acceptance of a deed of grant of land for
the purpose of ereating a highway, and in my opinion acceptance
by the public ean only be evidenced by public user or by the
act of some public authority done in the execution of statutory
powers.

It should be observed that by see. 22 of the Land Registry
Act, RS.B.C. 1911, ch. 127, the title of the holder of a certificate
of indefeasible title is expressly made subject to any “public high-
way,” and it follows, I think, that if the public highway had been
actually created by dedieation before the registration of Bailey's
mortgage, there could be no doubt that the public right would
prevail as against the registered interest.

In the absence of some legal ol stacle arising from the character
of the municipality as a statutory corporation, governed as regards
its capacities and the exercise of them, Ly the provisions of the
Municipal Aet, the evidence in favour of the existence of the
animus dedicandi on the part of Loth Moody and the corporation
would appear to be very cogent.  Moody conveved to the muni-
cipality on the assumption, it is true, that a street had ' cen
established by the procedure laid down in the Municipal Aet,
but on the other hand it is a most important cireumstanee that
he, in transferring his land to the municipality, and the officers
of the corporation in accepting it, were dealing with it as land
devoted to the purpose of establishing a highway, an improved
street along the front of that part of the property which Moody
retained; a circumstance which no doubt affected materially
both Moody and the corporation officials respectively in their
Judgment as to the amount to be demanded and paid by the
way of compensation. The intention of the council to devote
the strip of land to that purpose is unequivoeally declared, and
had the intention been acted upon by the immediate opening of
the street and that again followed by aceeptance by publie user,
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the only question I should have thought it necessary to consider
at this point would have been whether or not the municipality
could lawfully create a street by its ineffectual endeavours to
follow the procedure laid down in sub-sec. 176 of sec. 53. As
the municipality could not without a breach of faith continue to
hold the land while applying it to a purpose other than that for
which it was transferred, it is possible that the transaction (coupled
with user by the public) might, in the hypothetical circumstances
suggested, be regarded as a transfer to the municipality as a trustee
for highway purposes and as amounting to dedication by the
owner with the assent of the municipality and aceeptance by the
publie. It may be that under the British Columbia Statutes
the results would be as suggested, namely, that the title to the
fee would pass to the C'rown instead of to the municipality but
the fact that this collateral and unexpected result would ensue
would hardly be of sufficient importance to counterbalance the
fact that it was the settled and unqualified determination of
both parties to the transaction that the highway was to be estal-
lished. Reverting now to the actual facts before us, these facts
fail to establish the existence of a highway at the time Baile;” made
the advance and took his mortgage; and as against Bailey it seems
to be clear enough that the public nght can only be held to have
arisen if the facts in evidence are sufficient to support the inference
that he assented to the setting apart of the strip in question for
the public purposes of a street.

The principle to be applied is expressed by Lord Macnaghten
in Simpson v. Attorney-General, [1904] A.C. 476, at page 493,
thus:—

As regards the second, it is, I think, enough for me to say that it is clear
law that a dedieation must be made with intention to dedicate, and that the
mere acting 8o as to lead into the supposition that a way is dedicated
to the public does not of itself amount to dedication: Barroclough v. Johnson
(1838), 8 Ad. & E. 99, 112 E.R. 773.

The facts proved do not appear to me to be sufficient to
support the inference which the Judges below have drawn.

ANGLIN, J.:—The plaintifis assert rights as against the defend-
ant mortgagee to the strip of land in question on three distinet
grounds: (1) By expropriation; (2) By grant; (3) By dedication.
Under either the first or the second head the title would be vested
in the plaintiff city; under the third head the right of highway
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would be in the public; hence the joinder of the Attorney-General

as co-plaintiff.

There can be no doubt that the expropriation proceedings
taken by the city were instituted under sub-sec. 176 of see. 53
of the Municipal Act, RS.B.C. 1911, ch. 170, and, since it makes
special and specific provision for the acquisition of land for street
widening (the purpose of acquiring the land in question) recourse,
in my opinion, eannot be had to general powers for the acquisition
of land econferred either by sub-sec. 145 of sec. 53, or by see. 399
of the Municipal Act in order to escape the effeet of failure to
comply with an essential requirement of sub-sec. 176. Generalia
specialibus non derogant. Ex parte Stephens (1876), 3 Ch. D.
659, at pages 660-1. The heading of Part 11, of the Municipal
Act, of which sec. 53 is the first section, viz., “Powers required
to be exercised by By-law,
essential to the exercise of powers conferred by provisions ineluded
in that part of the statute. Hammersmith Ry. Co. v. Brand
(1869), L.R. 4 H.L. 171, at page 203; Eastern Counties and London
& Blackwall Ry. Cos. v. Marriage (1860), 9 H.L. Cas. 32, at page
41,11 E.R. 639; Toronto Corp. v. Terento Ky. Co., [1907) A.C. 315,
at page 324,

"

mickes it clear that a valid by-law is

1 agree with the trial Judge that the by-law passed under
sub-sec. 176 was ineffectual for want of publication as prescribed
by that section. Victoria v. Mackay, 41 D.L.R. 98, 56 Can.
S.C.R. 524, The expense and trouble involved in publishing such
a by-law in extenso might afford a strong argument for an amend-
ment of the statute if the Legislature should be convineced that
the object of its policy would be sufficiently attained by the
publication of a mere notice of the by-law, such as we have in
this case, in some convenient and accessible place where a copy
of it might be seen. But such an argument scarcely affords
ground for a Court undertaking to dispense with the observance
of such a distinet requirement as that expressed in the words
“every by-law passed under the provisions of this sub-section
before coming into effect shall be published.”

I agree with Murphy, J. (44 D.L.R. 338, 27 B.C.R. 305),
and Macdonald, C.J.A., of the Court of Appeal, with whom Eberts,
J., concurred, that this implies publication in full. Sections
3 and 5 of the Municipal Act make it clear that sub-sec. 176 applies

Bamey
v
Tae Ciry
or
Vieroria
AND
Tue
ATTORNEY-
GENERAL
or
Brimisn
CorLummia.

Anglin, 1.




Baney
.
Tue Crry
OF
VieToria
AND
Tue
ATTORNEY-
GENERAL
oF
Brimisu
CorLuMmia.

DomiNioN Law Reports. |54 D.L.R.

to the City of Vietoria and that nothing in any special Aet relating
to it shall “impair, restrict or otherwise affect” the powers which
that sub-section confers. The plaintiff municipality therefore did
not acquire title by expropriation.

Neither can it assert title under its unregistered grant fron
the owner Moody in view of the provisions of sec. 104 of the

Land Registry Act, RS.B.C. 1911, ch. 127, that

no instrument . . . purporting to transfer . . . land or any estate
or interest therein . . . shall pass any estate or interest either at law
or in equity in such land until the same shall be registered in compliance
with the provisions of this Aet.

The city’s application for the registration of the conveyance
from Moody having been ultimately rejected and no steps having
been taken to set aside the registrar's decision under sec. 1114
the case must be treated as if no application for registration of
it had been pending when application was made to register the
Bailey mortgage and it was in fact vegistered.  National Mortgage
Co. v. Rolston, 49 D.L.R. 567, 59 Can, 8.C".R. 219.

The elaim of highway by dedication requires more consider:-
tion. In order to bind the mortgagee, against whont no finding
has been made that he took his mortgage with notice either of
the eity’s attempted expropriation or of its negotiations with
Moody and the conveyance given by him—and the evidence
would not warrant such a finding" it must be established either
that a highway existed when he obtained and registered his
mortgage, which would in that ease Le subjeet to this public
right (Land Registry Aet, sub-sees. 34 and 22 (¢)), or that the
mortgagee himself dedicated his interest for highway purposes
or is estopped by his conduct since becoming mortgagee from
denying the existence of the highway elaimed.

After fully considering the testimony of Bailey himself and
all the other evidence in the record I have failed to find anything
on which the existence at any time of the essential arimus dedicand:
(Simpson v. Attorney-General, [1904] A.C. 476; Mann v. Brodi
(1885), 10 App. Cas. 378, at page 386; Barraclough v. Johnson
8 Ad. & E. 99, 112 E.R. 773), could safely be attributed to him
Neither do 1 see in his conduet, which was purely: negative or
passive, enough to found an estoppel against him. There i
in my opinion, nothing whatever to shew that he was aware of
circumstances which might give to his inaction the significance
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that the plaintifi now attributes to it—nothing to shew that a
situation arose which called for active interference by a mere
mortgagee at the peril of loss or impairment of his rights.
Notwithstanding the undoubted fact that it was the purp
of Moody, the owner, to convey the land in question to the city

as a vendor and because he deemed himself obliged to part with
it under the expropriation proceedings which had been instituted,
I incline to the view and shall assume that his deed, though wholly
inefiectual to convey any estate or interest, may be taken to
evidence sufficiently the existence on his part of intention to
dedicate the land described in it for a public highway-—that it
may even be regarded as an express dedication. RKeaume v.
Windsor, 7 OW.N. 647; 8 OOW.N. 505, affirmed here on the
second day of May, 1916. The appropriation and setting apart
of the land for a publie street would seem (1o adopt the phrase of
counsel for the respondent) to be “the conclusive factors” in
dedieation rather than the voluntary or gratuitous character of
the transaction on the part of the owner.

But, in order to bring a highway into existence by dedieation
in addition to the intention of the owner of the soil to dedicate
it to the publie for that purpose, however direetly evidenced, an
acceptance by the publie is also essential: Moore v. Woodstoek
Woollen Mills (1899), 29 Can, 8.C.R. 627; Mackett v. Com'rs of
Herne Bay (1876), 35 L.T. 202; Att'y-tien'l v. /;r/ﬂu'.\/l/ullul Guano
Co., 11 Ch. D. 327, at page 340, and the erucial question in this
case in my opinion is whether there was such an aceeptance as
was necessary to make the land in dispute part of Pandora Avenue
before the execution gnd registration of the defendant’s mortgage.
User by the public-—the usual indication of acceptance by the
public—is entirely absgent. Nothing was done to throw the
strip of land open until after Bailey had become the registered
mortgagee of it. There was no expenditure of public money
upon it. It remained fenced in with, and, to all appearances,
part and parcel of, the Moody property.

But it is said there is abundant evidence of acceptance by the
municipal corporation and that that is acceptance on behalf of
the publie, or its equivalent. Of the intention of the munici-
pality to devote this land to highway purposes there can be no
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aestion and there seems to be some American authority which
may be invoked in support of the position that acceptance by the
municipality without statutory authorisation may be tantamount
to acceptance by the publie.  The cases are collected and reviewed
in 18 Corp. Jur., tit. Dedication, pars. 70, 80, 88 and 99. But
1 have failed to find any Fnglish authority which aceepts that
view,

The municipal corporation is a purely statutory body and it
has and ecan exercise only such powers as are conferred upon it
by statute. Its position in this respect is well stated by Brayton,
J., delivering the judgment of the Supreme Court of Rhode Island

in Remington v. Millerd (1847), 1 R.1. 93, at page 98:

Supposing the dedication to be proved, is there in this case any evidenc
of an acceptance by the public, any assent on their part to the use of the land
in the mode intended? The usual evidence of such acceptance, namely,
an user by them, is here wanting, This way has never been used. In all
the cases cited there had been a use by the public from which their assent
might be inferred, and in many of them the use had been for so long a period
a8 to warrant the presumption not only of their assent, but of the act of dedi-
cation also. It is not easy to perceive how otherwise than by user this assent
is to be shewn. The term public includes the whole community, the whole
mass of individuals in the State, They cannot constitute agents to assent
for them, The whole doetrine of dedication is based upon the fact that
the public have no agents; that there is no one with whom the owner of th
land cun agree or contract directly; and it is therefore said that in these
eases it is not necessary that the public should be a party, and that, from the
necessity of this case, they cannot be.

Does the plea contain any other evidence of an acceptance on the part
of the public? If so, it is the fact that the town council of East Greenwicl
on August 31, 1844, declared the way to be an open highway, and ordered
it to be repaired at the expense of said town. If this be evidence of sucl
acceptance, it must be beeause the town council are to be deemed the gener:|
agent of the public, and for this purpose represent them, or because they
are by Statute specially empowered to aceept the way in the mode set fort

But are they such agent ?  Have they any such representative character”
They are the creature of the Statute, invested with certain defined power
They are enabled to do such acts as the Statuté authorised and to do th
in the mode preseribed; and if they assume to do other acts, or to do them |
other modes, their doings are merely void, and eannot become the more valil
from any representative character which may be imputed to them, It
difficult to see how they are the agent of the public, more than the surveyor
of highways.

Here the sole authority of the municipal corporation fo

“establishing, opening, making . . . improving
widening . . . roads, streets . . . or other public thor-
oughfares,” which is conferred by sub-sec. 176 of sec. 53 of the
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Municipal Aet. A by-law meeting the requirements of that CAN.
section is the method prescribed for the exercise of those powers, 8.C
The by-law passed by the counci' was inefficacious because of non-

Baney
compliance with an essential requirement. (Vietoria v. Mackay, 41 'l'm,(‘n\'

D.L.R. 498, 56 Can.8.C.R. 524). It follows that the only power oF

e : : Vv
which the city possessed to widen Pandora Avenue or to procure or “\T_\';:'“
apply land for that purpose has not been exercised. To permit Tue

. N > i . . A TTORNEY-
it to establish or widen a street otherwise than by following the  Gexeraw

specific method preseribed would be in effect to supersede the |'-Il'l"lyl.~ll
statute and to concede to the municipal corporation a power Covvmmpia,
which it does not possess. It follows in my opinion that there  Anglin, 3
was no highway in existence when the defendant’s mortgage
was executed and registered.

I would, for these reasons, allow this appeal with costs here
and in the Court of Appeal, and would direet the entry of judgment
dismissing the action with costs,

Brovevg, J. (dissenting) :—The respondents claim the title  Brodeur, s
to a strip of land on Pandora Avenue, in Victoria, B.C'.

Notice of expropriation of that piece of property had been
given by the City of Victoria, and after notice to treat, the owner
Moody agreed, on May 23, 1912, to sell that strip of land to the
municipal corporation for a ¢

in sum of money. The city
unfortunately did not register its title; and in March, 1913,
Moody gave to the appellant Bailey a mortgage affecting his
property on Pandora Avenue and by the deseription which is
made in the deed covering the strip of Jand sold to the corporation.

There was evidently no fraud on the part of the parties to the
deed of mortgage and it is evident that they have acted in absolute
good faith, In 1917 the City of Vietoria having discovered its
omission to register its convevance applied to the Land Registry
Office for registration hut having found that the convevance could
only be

registered subject to the Bailey mortgage, and Bailey
having refusec to sign a release, the present action has been
instituted to have the Moody conveyance registered in priorvity
to the Bailey mortgage.

I'he action was maintained by Murphy, J., 44 D.L.R. 338,
27 PC.R. 305, and by the Court of Appeal, Maedonald, C.J.A.,
md Eberts, J.A., dissenting, 27 B.C.R., at page 312.
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The trial Judge found that the expropriation by-law was
invalid because it had not been duly published but that the
Moody conveyance constituted a dedication of the strip of land
in question and that Bailey had acquiesced in such dedication.

The dissenting Judges in the Court of Appeal held that there
was no legal evidence of dedication, that the transaction between
Moody and the city was a compulsory sale, that Moody never
intended to dedicate and that Bailey never acquiesced in such
dedication.

The most important issue to dispose of at first is whether
there is dedication.

There was at first a by-law passed by the city for the expro-
priation of the land in question, but the by-law was never duly
published and registered. This Court in a case of Vieloria
Mackay, 41 D.L.R. 498, 56 Can. 8.C.R. 524, held that the publi-
cation of a by-law is a necessary condition to its validity.

The proceedings which have subsequently taken place consist
in a notice to treat to Moody in the delivery by the latter of hi-
claim which seemed to have been accepted by the city sinee it
issued its cheque for it and a convevance was duly executed b
him on May 23, 1912, of a strip of land in front of his proper
for the purpose of widening Pandora Avenue.

Would that constitute dedieation of this strip of land? T would
not hesitate in answering in the affirmative. No formal con-
vevanee is required to affect a common law dedieation; but where
there is a deed or writing as in this case, the conclusion is siill
more certain.  Dedication means the setting apart by the owie
of land for the use of the public. In most of the cases of dedi-
eation, the title is a matter of inference as to the intention of the
owner and as to the aceeptance by the public.  But in this cas
there is no doubt as to the intention of the owner Moody, sin¢
he formally signed a deed in which he declared that the land was
granted for the purpose of widening a publie street. There is
no doubt also as to the grant being accepted by the municiyal
corporation representing the publie.

But, besides, works have been carried out by the municiyul
corporation on this strip of land in order to utilise it as a pul lic
street. The fences and verandah which were encroaching on the
strip of land were removed and a sidewalk was built. Al this
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was done when Bailey was the mortgagee of the property. Since
he claims to-day that his mortgage was covering the whole lot,
including the strip of land in question, he should have protested
against the municipal authorities using part of his property.

He was fully aware of the situation. For months and months
this widening of Pandora Avenue was discussed in the press
and was the subject of publie discussion in the municipal council
amongst the residents of the locality. When he loaned money
to Moody he made inquiries as to the value of the property; and
it may be reasonably inferred that the estimation he got was as
to the property less the strip of land in dispute. He saw the
front of the property being altered, the fences and the verandah
and the steps being removed; he saw the sidewalks being built
and he did not object. He must be held as having acquiesced
in the corporation respondent taking and using this strip of land.
His conduct shews that he has himself dedicated it to the publie.
It is now too late for him to claim certain rights which the mort-
gagor did not intend to convey and which he himself did not
intend to recover.

It is not necessary that the public should have possession
of the lands dedicated for any great length of time. All that
is required is the assent to the use of the property by the publie
and the actual enjoyment of the same by the public for a length
of time sufficient to have ercated on the part of the publiec such
reliance upon the enjoyment of such easements as that the denial
of such rights would now interfere with the pullic convenienece
and with private rights.

Ihe appellant claims that the City of Victoria not having
registered the conveyance by Moody of the strip of land, no estate
or interest has passed (sec. 104 of the Land Registry Act).

Under the provisions of the Land Registry Act, the holder of
a registered mortgage, as Bailey, is only primd focie entitled to
the estate interest in respect of which he is registered subject to
the rights of the Crown, R.S.B.C. 1911, ch. 127, sec. 34, and if a
person has an indefeasible fee under see. 22 he is seized of an
estate in fee simple in the land against the whole world subject
to different reservations; amongst others is the public highway.

The evidence, as I have said, shews to me that a public highway

on the strip of land in dispute exists and the appellant cannot
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successfully claim that his title could prevent the publie from
using it.
For these reasons the appeal should be dismissed with costs.
Migyaver, J.>—My brothers have so fully dealt with this

case that my conclusions may be briefly expressed. April |

The City of Victoria had decided by by-law to widen Pandora As
Avenue and to take by expropriation a strip from Moody’s land on Mc
facing on that avenue, and a notice to treat was served on Moody. conve!
This was in 1912, and Moody, whose land was being taken com- unahl(.’
pulsorily, filed in April, 1912, a claim with the city for compensa- of put
tion, cost of removal of buildings and depreciation in rental value claims
amounting to $6,260. The city decided to pay this amount of the
to Moody and the latter, on May 23, 1912, executed a conveyance represc
to the city for the sum of $6,260, of the strip of land required for dedica
the widening of the avenue. This conveyance was not registered De
and it is only in March 1917, that the city applied for its regis- that )
tration. submit

The expropriation by-law was not published as required by wideni
R.8.B.C. 1911, ch. 170, sec. 53, sub-sec. 176, and the notice of part of
its adoption, which was published in the Gazette, is not, in my essenti
opinion, the publication required as a condition of the by-law must |
coming into effect. I concur with the reasons of my brother plete 1
Duff on this branch of the case and hold that this by-law did not public.

No
land b
mortga
Moody
Moody
circumy
Bailey
The
dedicat
mortga
and th
valid d
that th
the dec
dedicat
inferens

come into effect, although Moody—and this is a feature of the
case in so far as the question of dedication is concerned—must
be taken to have assumed that under this by-law his land was
expropriated for the purpose of the street widening and that the
sole question was as to the amount of the compensation to be
paid him.
The city, it is true, applied for registration of the by-law in
June, 1912, and this application should have been noted as pending
by the registrar, which however was not done. The application
was refused in October, 1914, and the city did not appeal from the
refusal.
In the meantime it was proposed to Bailey, who then resided
in Victoria, to loan $15,000 on Moody’s property, and after
Bailey had ascertained the -assessed value of the property, a
mortgage was granted to him by Moody of this property on March
8,1913. On March 10, 1913, Bailey obtained from the Registrar-
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from General a certificate of incumbrance shewing that there were no ~ CAN-
charges on Moody’s land save Bailey's application to register his 8.C.

8. mortgage. Bailey duly advanced the $15,000 to Moody on the g, ey

this security of the property and his mortgage was registered on ,I."H"“"
April 15, 1913, oF

dora As matters then stood, Bailey’s mortgage was the only charge \’u:r;;:xu

land on Moody's property and was unaffected by Moody’s unregistered Tne

wody. conveyance to the City of Vietoria. The latter, however, being :T:'\‘f;l‘;

com- unable to set up against Bailey the expropriation by-law for want B“‘l;"‘m

'nsa- of publication and Moody’s conveyance for want of registration, Covvmsia,

value claims that Moody dedicated the strip of land for the purposes  igaalt, 5.

jount of the highway and the Att'y-Gen’l of British Columbia, as

ance representing the publie, joined the city in demanding that this

d for dedication be declared effective.

tered Dedication is of course a matter of intention, and I will assume

regis- that Moody, who had received a notice to treat and who was
submitting to a by-law expropriating a strip of his land for the

d by widening of the highway, intended to dedicate this strip as a

ce of part of the highway. But intention to dedicate, although of course

nmy essential, does not alone suffice for a complete dedication. There

y-law must be an acceptance by the public and this acceptance is com-

other plete when there has been user of the dedicated land by the

d not publie.

o the Now it cannot be questioned that any user of this strip of

-must land by the public was subsequent to the registration of Bailey’s

1 was mortgage, and unless Bailey acquiesced in the dedication by

Wt the Moody, I would think that no dedication of the strip of land by

to be Moody can be set up against Bailey., To my mind, under the
circumstances of this case, the only question is whether or not

aw in Bailey assented to Moody’s dedication.

nding The trial Judge, Murphy, J., was of the opinion that the

cation dedication had been accepted by the city before the Moody

m the mortgage, because he apparently thought that public user—
and there was none before April, 1914—was not essential to a

psided valid dedication. But assuming that this view was incorrect and

after that the mortgagee’s assent or public user was essential to complete

rty, a the dedication, the trial Judge hcld that Bailey had assented to the

March dedication. This, as the Judge clearly indicates, was merely an

istrar- inference. He says (44 D.L.R., at pages 341-2):—




72
CAN.
8.C.

Baney
v,
Tur Ciry
OF
Vicroria
AND
Tue
ATTORNEY-
GENERAL
oF
Brimisn
CoLuMBIA.

Mignault, J.

DominioN Law Reports. [54 D.LR.

Assuming that where a mortgagor is in possession of mortgaged premises
the mortgagee's assent is necessary to a dedication, and further assuming
that user is essential to a valid dedication, I hold, on the facts here, the defend-
ant must be held to have given such assent. The inference of assent by o
mortgagee, eannol, I think, require more cogent proof than does the inference
of dedication by the owner. If 8o, the evidence (excluding everything that
occeurred prior to April, 1914), already referred to as establishing dedication
by Moody, establishes, in my opinion, assent by Bailey. In addition to this
evidence, the record shews that Bailey was throughout tlhis period resident
in Victoria, that at any rate, some short time after the a tual work was entered
upon, he devoted particular attention to this property because of defavlt
in the payment of interest, that he has personally used the sidewalk built
on the disputed land and that he made no objection until his pleadings in

a con
expre
It at
refus
The

have
I wor
the ¢
bond

regist

this action were filed. It

Bailey was not called to testify before the trial Judge, but to th
his evidence on discovery was put in at the trial, and his story to th
is that so long as his interest was paid, and it was regularly paid of the
for a couple of years, he did not bother about the property at «11. whiel
He saw that the fence had been removed, that a sidewalk had me i1
been built along the strip, but he considered that it did not concern as to
him at all so long as his interest was paid. 'Ihere was of course v. W
a good deal of talk about the future of Pandora Avenue, for at that 1
the time there was quite a boom in real estawe in Victoria, but it fre
Bailey’s position seems to be this, that when he lent the money and t
the property was assessed at a value of from $75,000 to $80,000, ing it
that he thought he had a gilt edge security, and it ouly was when in Jo
the interest payments stopped and very high taxes were imposed dictu
on the property for the widening, that he concerned himself with S8
the matter. a Cou

With all deference, I cannot think that from Bailey’s evidence :il‘""l"l‘
a fair inference can be drawn that Bailey assented to the dedication skt
by Moody of a strip of his property as a part of the highway. H
As I have said, the assent of Bailey was merely inferred by the a ded
trial Judge from the circumstances, and in a matter of inference respe
this Court is in as favourable a position as was the trial Judge. 1 hav
Thinking as I do that Bailey, by the registration of his mortgage credil
after obtaining a certificate from the Registrar that the propert: Co. v
was clear of charges, acquired a title which was unaffected by the is an
expropriation scheme of the City of Victoria, I would not without AL,
the clearest evidence assume that Bailey assented to anything where
which would deprive him of his security as to any portion of 3:]:;1:3
the land covered by his mortgage. The City of Vietoria acted with |

extreme carelessness in this matter. It paid Moody, obtaincd otibe’
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emises a conveyance from him and neglected to register it. It passed an
suming expropriation by-lawand failed to publish it as required by statute.
defend-

It attempted to register this by-law, and when registration was

it by kAP )

\ference refused, it did not appeal from the refusal as it could have done.

ng that The allegation that there was dedication by Moody appears to

lication Vicroria

have been an afterthought, and was only made by an amendment.

to this 4 E AND
resldent I would not under these circumstances come to the assistance of A Tue

. X 2 M ATTORNEY-
entered the city so as to affect in any way a security obtained for a Geseran

defavlt
Ik built
lings in

bond fide advance of money made on the faith of the public "“‘I;'Is"

register. CoLumBIA.
In arriving at this conclusion I have given due consideration  wignau, J.

e, but to the fact that the finding of the trial Judge that Bailey assented

| story to the dedication was concurred in by a majority of the Judges

y paid of the Court of Appeal. But I do not think that the great weight

at ¢ll. which is generally given to concurrent findings of fact precludes

Ik had me in a matter of this kind from expressing my own judgment

oncern as to the inference drawn by the Judges. In Montgomerie & Co.

course v. Wallace-James, [1904] A.C. 73, the House of Lords decided

for at that there was no law or settled practice of that House to prevent

ia, but it from differing even from two concurrent judgments of fact,

money and that the House could not decline the duty of formally express-

30,000, ing its own judgment. Of course, as stated by Lord Macnaghten
s when in Johnston v. O’Neill, [1911] A.C. 552, at page 578, adopting the
nposed dictum of Lord Watson in Owners of the “P. Caland” v. Glamorgan

If with S.S. Co., [1893] A.C. 207, at page 216,
a Court of last resort ought not to disturb concurrent findings of fact by the
Courts below, unless they can arrive at—I will not say a certain, because in

idence :
4 suzh matters there can be no absolute certainty—but a tolerably clear con-

ieation vietion that these findings are erroncous.

ghway, Here I feel convinced that the finding that Bailey assented to
by the a dedication by Moody is erroneous, may I say so with all possible
ference respect for the Judges who thought otherwise. Moreover, as
Judge. I have said, this is a matter of inference and does not rest upon the
ortgage credibility of witnesses, and the recent case of Dominion Trust

roperts Co. v. New York Life Ins. Co., 44 D.L.R. 12, [1919] A.C. 254,
by the is an authority for the proposition that (quoting from, [1904]
vithout A.C. 73, at page 75),

wvthing where the question is as to the proper inferences to be drawn from truthful

i of evidence, then the original tribunal is in no better position to devide than the
Judges of an Appellate Court.

The appeal should, in my opinion, be allowed and the respond-
ents” action dismissed with costs throughout.

ed with
btaincd

Appeal allowed.
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ANKCORN v. STEWART.

Ontario Supreme Courl, Appellate Division, Mulock, C. J, Er., Riddell,
Sutherland, and Masten, JJ. May 5, 1920,

Wies (§ TIT G—135)—CoxsTRUCTION —ABSOLUTE  GIFT—REDUCIBLE BY
EXECUTORS —DEATH OF LEGATEE BEFORE TIME OF DISTRIBUTION——
GIFT ABSOLUTE ON DEATH.

Where there is an absolute gift by will, reducible by the executors “if,
having regard to the circumstances at the time of such distribution, they
should see fit 1o reduce the same”; and one of the legatees dies before the
arrival of the period of distribution, the executors have no discretion to
cut down the gift to such deceased person and the gift becomes absolute
upon the death of such legatee.

ArpeAL by plaintiff in an action by the daughter and admin-
istratrix of the estate of Matilda Sanderson, deceased, against the
grantee of the surviving executor of the will of Hugh Stewart,
the father of Matilda Sanderson, for an accounting and payment
over of the share of Hugh Stewart’s estate to which Matilda
Sanderson was entitled. Reversed.

The judgment appealed from is as follows

Kerny, J.:—The plaintiff claims under the will of her grand-
father, Hugh Stewart.

For the better understanding of the issues involved, the fol-
lowing dates should be kept in mind: Hugh Stewart, the testa-
tor, made his will on the 5th April, 1890, and died on the 21st
August 1893. His daughter, Matilda Sanderson, the mother of the
present plaintiff, married George Sanderson on the 28th Deceinber,
1892, and died on the 14th December, 1893, when the plaintiff was
less than a month old. Probate of Hugh Stewart’s will was granted
on the 26th January, 1804, to the executors therein named, namely,
his widow, Margaret Stewart, and William Stewart, who was not
related to the testator. Margaret Stewart died on the 24th
April, 1896. Janet Stewart, the youngest of the testator’s children
who are named as beneficiaries in the will, attained the age of
21 years on the 19th October, 1896. She married in February,
1897. The conveyance which will hereinafter be referred to
from William Stewart, the surviving executor of Hugh Stewart,
to the defendant, was made on the 16th March, 1897, William
Stewart, the surviving executor, died on the 29th September,
1917. On the 14th July, 1919, letters of administration of the
estate of Matilda Sanderson were granted to the plaintiff.

Hugh Stewart’s will drected that after his decease his wife
should have the use and management of his estate, to be used for
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her support and maintenance and for the support, maintenance,
and education of four of his children, Margaret, Matilda, Janet,
and Hugh, until the youngest of these four should have attained
the age of 21 years, and that “upon the maturity of my youngest
child who may be living at the time of my decease my will is that
my estate real and personal, with the exception of my houschold
furniture utensils and clothing, shall be sold or disposed of and
realised upon to the best advantage by my executors hereinafter
named who are hereby authorised and empowered to do all things
needful for carrying out and giving effect to this my will and after
making all lawful allowance to my beloved wife to dispose of the
residue thereof as follows: To my son Hugh four-tenths of the
sad residue and to each of my three daughters, Margaret, Matilda,
and Janet, two-tenths each of the said residue. Provided however
that the payment to my son Hugh shall depend upon his remauin-
ing at home and working the place under my direction and after
my decease under the direction of his mother until the maturity
of my youngest child living at the time of my decease, and in the
event of his not remaining at home and working the place as be-
fore mentioned, then the said residue is to be divided equally
among my four children, Margaret, Matilda, Janet, and Hugh, share
and share alike. But any sum of money paid to my said son
Hugh as wages up to the time of the sale of my estate as aforesaid
shall not be deducted from his share. 3rd. Provided also that
the payments to my said daughters Margaret, Matilda, and Janet
shall depend upon their being still unmarried at the time of the
distribution of the said residue of my estate namely on the majority
of the youngest of them surviving me or as soon thereafter as
possible and for this purpose I direct that the said estate of mine
be sold within one year after my said youngest child surviving
me shall have attained the age of 21 years then the share or shares of
such one or more of them as shall have got married shall not be
required to be paid in full by my said executors if they think that
she or they are then in comfortable circumstances which I leave to
the good judgment of my said executors and the said share or
shares or portions of such share or shares thus saved to the estate
shall be divided equally amongst the other persons herein named
as legatees namely the three or less than three remaining legatees.
4th. For the word maturity hereinbefore used read majority.”
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The plaintiff has set up in the pleadings and claims that no
action was taken or discretion exercised by the executors by way
of giving effect to the above provisions in the will so as to defeat
or reduce any of the benefits provided for the beneficiaries named
in the will; and also that, after the death of the testator,
the defendant entered into possession of all the testator's
property and obtained the conveyance above referred to from
William Stewart, the surviving executor, on the 18th March, 1897;
and she alleges that, in the representation by the defendant that
he had purchased all the interests of the other legatees under the
will, and, having refused to account to her or pay her any portion
of what she alleges was her mother’s share in the estate of Hugh
Stewart, the testator, he has committed a breach of trust for
which he is accountable.

There are several obstacles in the way of the plaintiff’s success.
The will itself contemplates that only those of the testator's three
named daughters who were unmarried at the time named for the
distribution of the res'due of the estate shall benefit, and that
such as should marry before that time were not to be entitled to the
full benefit of the bequest to her, if the executors,in whom he had
reposed a wide discretion in that regard, should deem her to be
in comfortable circumstances, and in such event he made express
provision that such part as should not be so paid should be divi-
ded equally amongst the others already named in the will as
legatees.

Matilda Sanderson had married long before the time named
for the distribution of the estate, and so her right to share became
dependent upon the discretion conferred upon the executors.
Though not evidenced by any written document signed by the
executors, there is abundance of evidence to indicate the exercise
of discretion in regard to Matilda Sanderson by the two executors,
and that the manner of their dealing with the daughters was in
accordance with what manifestly was the desire of the testator
and in exercise of the discretion reposed in them.

The testator’s plan seems to have been to make special and
certain provision for the daughter or daughters who should remain
unmarried up to the time fixed for the distribution, in contradis-
tinction to the daughters who prior to that time should have
married, and whom the executors should deem to be in comfortable
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circumstances. Matilda Sanderson’s husband, at the time of and
following her marriage, was to all appearances in comfortable
cireumstances: he was in possession of a good farm, which be-
longed to his father, and which, in his evidence, he said he be-
lieved at the time he occupied it, from statements of his father
to him, would become his own property. The farm was stocked
and equipped for farming purposes. Other witnesses stated
their belief that Matilda was then as well settled for as were her
own family. She was given by the executors some household
furniture and other chattels to assist her in setting up house-
keeping, and every indication from the evidence is that the ex-
ecutors, who had treated another of the female beneficiaries in
a somewhat similar manner, regarded Matilda as being thereby
settled with, and that in their discretion she was not to be entitled
to further benefit from the estate. She died intestate, leaving
her husband and the plaintiff surviving her; and, though the
husband in such cireumstances would have been entitled to share
in anything which she had a right to receive but had not received
from her father’s estate, and though he knew what were his legal
rights in that regard, at no time during all the great lapse of time
since his wife's death did he assert or even suggest the possibility
of his being entitled to claim anything from Hugh Stewart's
estate; and he took no part whatever in regard thereto until
just prior to the institution of the present action, when he con-
veyed to the plaintiff his right and interest in the estate of her
mother.

It is also evidenced that, in the course of the performance of
their duties, declarations wece made from time to time by the
executors to the effect that, in the exercise of their discretion,
they had disposed of Matilda Sanderson’s interests as a bene-
ficiary under the will, in the manner above indicated. Not only
is that the case, but there is further evidence that, after the death
of the executrix Margaret Stewart, the surviving executor, William
Stewart, similarly treated the estate, and particularly when,
prior to making the conveyance referred to, to the defendant, he got
in by conveyance the interest of Janet, the last unmarried daughter
of the testator, following which he transferred to the defendant
the property now sought to be reached.

It is contended for the plaintiff that the discretion referred
to could be exercised only by the two executors, and that the
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power to exercise it did not survive or extend to the surviving
executor. There is doubt as to the correctness of that view as
a general proposition, even as applied to a case arising prior to
the passing of the Trustee Act, 1 Geo. V.ch.26,sec. 26 (now R.8.0.
1914, ch. 221, sec. 27), which declares thai a power or trust there-
after given to or vested in two or more trustees jointly may be
exercised or performed by the survivor or survivors of them for the
time being. Apart from this provision, it is largely a matter of
construction. The presumption is that every power given to
trustees which enables them to deal with or affect the trust property
i8 primd facie given to them ex officio as an incident of the office, and
passes with the office to the holder or holders thereof for the tine
being: the mere fact that the power is one requiring the exercise of u
very wide personal discretion is not enough to exclude the primd facic
presumption. The testator’s reliance on the individuals to the
exclusion of the holders of the office must be expressed in clear and
apt language: Halsbury’s Laws of England, vol. 14, p. 304.
I do not think, however, that in the present instance the question
arises, for I find that the discretion had been exercised and lived up
to by the two executors prior to the death of the executrix Margaret
Stewart, and that any action, or any act, or expression, of the
surviving executor after her death was merely in pursuance of
and founded on the discretion which they together had exercised
in their manner of dealing with the estate before Margaret Stewart's
death.

The allegation that on the testator’s death the defendant
entered into possession of all of the testator’s property is un-
founded. Followingthe testator’s death, the use and management
of the estate were in the widow, as directed by the will, and the
defendant had no control or management thereof, but simply
remained with his mother working the place under her direction,
as required by the testator. It is likewise untrue that he repre-
sented to the surviving executor, on or prior to the 18th March
1897, that he had purchased all the interest of the other legatecs
under the will, and that he thereby induced him to execute and
deliver the deed referred to.

Reliance is placed upon the form of the recital in that convey -
ance, namely, that he had purchased all the interests of the other
legatees under the will in the lands. The conveyance was pre-
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rviving pared by the solicitor for the surviving executor and on his in-

iew as structions; the recital is amply explained by this fact, and by the
rior to defendant’s reliance on statements which had already been made  \yxcony
R.8.0. hy the executors in the course of the performance of their duties ’

% s Srr,\\.utr.
there- in dealing with the estate, that his sister Janet was the only

nay be surviving heir; the theory being that the other daughters, Margaret

for the and Matilda, had been settled with,in the manner above set forth,
iter of and that consequently Janet was the only one whose interest it
ven to was necessary to acquire in order to enable the surviving executor
operty to convey the whole interest in the property. On that state of
e, and facts the defendant was then willing that Janet should receive

e tine out of the estate the consideration which the surviving executor
ise of a agreed to give her and which she did then receive.

1 facic The defendant’s dealings throughout were in good faith and
to the without improper motive or fraud such as is suggested by the

ar and plaintiff. He was not the trustee, and did not act or assume to
304, act as such.

1estion On the above grounds alone, though there are others as well to
ved up support the defendant’s position, I am of opinion that the action

rgaret must fail and be dismissed with costs to the defendant.
of the

nee of
preised
wart’s

(To remove any doubts that there may be in regard thereto,
I have not accepted as evidence the copy of the declaration of
William Stewart of the 5th January, 1901.)

J. G. Kerr, for appel'ant.

0. L. Lewis, K. C., and H. D. Smith, for defendant.
fe ncn. Mvrock, C.J.Ex.:—This action was brought by Tillie Ankeorn, Mulock, CJ.Ex.
T formerly Tillie Sanderson, as administratrix of the estate of her
lml the deceased mother, Matilda Sanderson, against Hugh Stewart, for
the purpose of recovering from him the share to which her mother,
i if living, would have been entitled in the estate of Matilda
sepre- Sanderson’s father, Hugh Stewart the elder, being the plaintifi’s
arch grandfather and the defendant’s father. Mr. Justice Kelly, the
trial Judge, dismissed the action, and from his judgment the

andant

simply

gatecs
ti i plaintiff appeals. The following are the material facts:—

Hugh Stewart the elder died on the 21st August, 1893, having
onvey- first made his will bearing date the 5th April, 1890, the portions

¢ other thereof having to do with the matters in question being as
18 pre- follows :—
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“l1st. That after my decease my beloved wife shall have the
use nnd management of the estate to be used for her support and
maintenance and for the support maintenance and education oi
our four children, namely, Margaret, Matilda, Janet, and Hugh,
until the youngest of the said four children shall have attained
the age of 21 years.

“2nd. Upon the maturity of my youngest child who may be
living at the time of my decease my will is that my estate real and
personal, with the exception of my household furniture utensils
and elothing, shall be sold or disposed of and realised upon to the
best advantage by my executors hereinafter named who are hereby
authorised and empowered to do all things needful for carrying
out and giving effect to this my will and after making all lawful
allowance to my beloved wife to dispose of the residue thereof
as follows: To my son Hugh four-tenths of the said residue and
to each of my three daughters, Margaret, Matilda, and Janet,
two-tenths each of the said residue. Provided however that the
payment to my son Hugh shall depend upon his remaining at
home and working the place under my direction and after my
decease under the direction of his mother until the maturity of
my youngest child living at the time of my decease, and in the
event of his not remaining at home and working the place as
bef. e mentioned, then the said residue is to be divided equally
among my four children, Margaret, Matilda, Janet, and Hugh,
ghare and share alike. But any sum of money paid to my said
son Hugh as wages up to the time of the sale of my estate as
aforesaid shall not be deducted from his share.

“3rd. Provided also that the payments to my said daughters
Margaret, Matilda, and Janet shall depend upon their being still
unmarried at the time of the distribution of the said residue
of my estate namely on the majority of the youngest of them sur-
viving me or as soon thereafter as possible and for this purpos
I direct that the said estate of mine be sold within one year after
my said youngest child surviving me shall have attained the age
of 21 years then the share or shares of such one or more
of them as shall have got married shall not be required to be
paid in full by my said executors if they think that she or they
are then in comfortable circumstances which 1 leave to the good
judgment of my said executors and the said share or shares or
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ve the portions of such share or shares thus saved to the estate shall be OE'
rt and divided equally amongst the other persons herein named as  S.C.
jon of Jegatees namely the three or less than three remaining legatees.” | xcon
Hugh, By his will he appointed his wife Margaret Stewart and one v
tained William Stewart to be executors. o—
On the 28th December, 1892, Matilda, one of the testator's ‘% CJ-Ex-

aay be daughters, married one George Sanderson and died intestate on

al and the 14th December, 1893, leaving as her next of kin her husband,

tensils the said George Sanderson, and the plaintiff, then an infant.

to the On the 24th April, 1896, Margaret Stewart, the testator's widow,

hereb)y died, leaving William Stewart the sole surviving executpr. On

rrying the 19th October, 1896, Janet, the testator’s youngest child,

lawful attained the age of 21 years. By an indenture dated the 18th

hereoi March, 1897, William Stewart, surviving executor, conveyed the
1e and testator'’s farm to the defendant. On the 29th December,
Janet, 1017, William Stewart, surviving executor, died.

at the In the indenture of the 18th March, 1897, above mentioned,
ing at from William Stewart to the defendant, is a recital in the following

er m) terms:—

rity of “Whereas the said Hugh Stewart the grantee aforesaid has
in the purchased all the interest of the other legatees under the said will
ace as in the lands hereinafter described.”

qually In the month of November, 1914, the plaintifi attained her

Hugh, majority. On the 14th July, 1919, letters of administration of
y said the estate of Matilda Sanderson were granted to the plaintiff,

ate as and on the 24th July, 1919, she instituted this action. In it she

claims that the defendant had possessed himself of the assets of
ghters the testator and was accountable to her in respect of the share of
g still her deceased mother, Matilda; and the questions in issue are:—
esidue Is Matilda Sanderson entitled to share in her father's estate,

m sur- and, if so, is the defendant accountable to her because of his having
urpos acquired the assets from the surviving executor, William Stewart,
r after with notice of her unsatisfied claim?

he age For the defence it was contended that the testator left it in
more the discretion of his executors or the survivor to exclude any of his
to be daughters from sharing in the estate, and that such discretion had
ir they been exercised as against Matilda Sanderson, whereby she took
» good nothing. It was also contended that, if she was entitled, the
\res or claim was barred by the Statute of Limitations.

6—54 b LR,
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The intention of the testator, as manifested by his will, admits,
I think, of no doubt, and it may be summarised as follows:—

Upon the youngest of his children, Margaret, Matilda, Janet,
and Hugh, attaining the age of 21 years, his estate was to be sold,
and, subject to certain deductions, the residue was to be divided
between the said four children, Hugh taking four-tenths, and
Matilda, Margaret, and Janet each two-tenths. Then, following
these gifts to the four children, is the proviso that if, “at the time
of the distribution of such residue of my estate,” any of the
testator’s daughters should have married, the executors may
reduce such daughter’s share if they should be of opinion that
she is “then in comfortable circumstances.” In other words,
to each of the said daughters there is an absolute gift of two-
tenths, reducible by the executors if, having regard to the cir-
cumstances existing at the time of such distribution, they should
see fit 80 to reduce the same. Matilda having died before the
arrival of the period for distribution, it became impossible for
the executors to exercise the diseretion given to them by the
testator, to cut down her gift.

It is settled law that where the testator makes an absolute
gift to a legatee, and grafts upon such gift a trust which fails,
the gift remains absolute: Hancock v. Watson, [1902] A. C. 14.
Applying this principle to the gift of two-tenths to Matilda
Sanderson, that gift became absolute upon her death.

The direction in the will requiring the whole estate to be sold
within one year of the youngest daughter attaining her majority
is peremptory and for all purposes, and therefore operated as a
conversion of the realty into personalty at and from that time
(Doughty v. Bull (1725), 2 P. Wms. 320, 24 E.R. 748). Thus the
plaintifi’s cause of action is in respect of personalty.

Matilda Sunderson was not paid the two-tenths in question
or any part thereof, and the plaintiff as her administratrix now
seeks to recover it from the defendant, upon the ground that, in
fraud of the plaintiff, he has possessed himself of all the assets of
the estate.

A person who knowingly receives and deals with trust-property
in a manner inconsistent with the trust is personally liable for
whatever loss accrues to the trust (Magnus v. Queensland National
Bank (1888), 37 Ch. D. 466, 471). Matilda had died many
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admits, vears before the defendant purchased the farm, and his mother and OE'
— Stewart, the other executor, had assured him that under the powers  8.C
, Janet, contained in the will the executors had extinguished Matilda’s  Ayxcory

be sold, claim on the estate. In good faith he accepted such assurance,
divided Nevertheless the claim had not been extinguished. He was —_—
hs, and aware that Matilda had been given a share, and, it still RS S
sllowing subsisting, he was not entitled to accept a transfer to himself,

the time as beneficiary, of what was apparently the whole estate, thus leav-

r of the ing nothing in the executor’s hands wherewith to satisfy Matilda’s

s may share. This was dealing with the trust-property in a manner

jon that inconsistent with the trust, and rendered the defendant a construc-

+ words, tive trustee liable to account for the assets thus come into his

of two- hands.

the cir- During the argument counsel for the plaintifi attached impor-

y should tance to the recital in the deed to the effect that the defendant had

fore the purchased all the interests of the legatees. In his evidence the

sible for defendant explained that this recital was not intended to refer

v
STEWART.

by the to Matilda’s share, which both the executors and himself sup-
posed to have ceased to exist. The executor Stewart knew that
absolute the defendant had not in fact purchased Matilda’s share, and

ich fails, therefore was not misled by the recital, nor was any one pre-

. C. 14 judiced by it.

Matilda The defendant pleads the Statute of Limitations. The plain-
tifi’s is a money claim—a legacy—payable out of land, and

» be sold under the Limitations Act, R.8.0. 1914, ch. 75, sec. 24, the

majority action may be maintained “ within ten years next after a present
ted as a right to receive the same accrued to some person capable of
hat time giving a discharge for or release of the same.” As it was not
Thus the until the 14th July, 1919, that the plaintiff became adminis-

tratrix, the claim has not been barred.
question Mr. Lewis also contended that, as against a constructive
ftrix now trustee, the claim was barred under the provisions of sec. 47
| that, in of the Limitations Act. Section 47 is in Part II. of the Act,
assets of and that Part does not apply to a constructive trust, but only

to a trust created by an instrument or an Act of the Legislature
.property (sec. 46). He also claimed relief under sec. 37 of the Trustee Act,
liable for being ch. 121, R.8.0. 1914. That section does not prevent
National cestuis que trust following trust-assets into the hands of a con-
ed many structive trustee.
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Mr. Lewis also argued that, as George Sanderson, the husband
of Matilda Sanderson, was entitled to a one-third interest in his
wife’s personal estate, and had been under no disability to main-
tain an action in respect thereof, so much of the plaintifi’s claim
as applied to Sanderson’s one-third interest was barred by the
Limitations Act. This is not an action by Sanderson, but by his
wife’s administratrix. He derives title through her. Until her
appointment no one was entitled to bring an action in respect of
the legacy or any part of it. The statute did not begin to run
as against any of the beneficiaries of Matilda Sanderson’s estate
until the appointment of an administratrix.

For these reasons, I am, with respect, unable to agree with
the view of the learned trial Judge, and think that this appeal
should be allowed, and the judgment below set aside, and that
judgment should be entered declaring that the plaintiff, as ad-
ministratrix of Matilda Sanderson, is entitled to a two-tenths
part of the testator’s estate, and that the defendant is accountable
to her in respect thereof to the extent of the value of a two-tenths
part of the said estate coming to his hands.

As to costs: the defendant was guilty of no moral wrong,
but was led into the unfortunate position of constructive trustee
by the innocent mistake of the testator’s executors that they had
extinguished Matilda Sanderson’s claim. Under such circum-
stances, he should not be ordered to pay the plaintifi’s costs down
to judgment, but he should pay the costs of the appeal.

SurHERLAND and MasTEN, JJ., agreed with Murock, C.J.Ex.

RmpeLy, J.:—The late Hugh Stewart had a family of three
sons and six daughters. Some of these had been married and
received their “setting out” from the father, and, for that or some
other reason, the father when, on the 5th April, 1890, he came to
make his will, made provision for only four of his children, his
son Hugh and his three daughters, Margaret, Matilda, and
Janet. Apparently these four were at home with their parents at
the time (whether Margaret was or not is not made quite clear,
but the question is immaterial in any case). The will is set out

with sufficient particularity in the reasons for judgment of Mr.
Justice Kelly.

Margaret seems to have been the first of the three daughters
to leave the paternal roof. She married and went to the United
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States. Matilda left home in 1891, and, after keeping house for
about a year for two brothers, she married George Sanderson in
December, 1892. Her father sent her, by her brother Hugh, a
“getting out,” a cow, bedding, and furniture.

In August, 1893, Hugh Stewart died without in any way
changing his will, and early in 1894 letters probate were granted
to the widow and William Stewart.

The plaintiff, Tillie Ankcorn, is the daughter of Matilda and
her husband, George Sanderson. The plaintiff was born in Nov-
ember, 1893, and her mother died next month, intestate.

The widow of Hugh Stewart continued on the farm until
her death in April, 1896, a few months before the youngest
child, Janet, came of age, October, 1896. Janet was about
to be married, and Hugh was also about to be married,
and it was arranged that Hugh should pay Janet $1,500 as
her share of the estate. This amount was arrived at in the
presence of the surviving executor, William Stewart; it was
also arranged that Margaret was to receive $100, and this
sum was paid before the deed now to be mentioned was made.
The executor, Hugh, and Janet went to Woodstock to have a
deed drawn vesting the land in Hugh. The executor told the
lawyer that Hugh and Janet were the sole surviving heirs. Hugh
says that the lawyer told him that the executor had told him
(the lawyer) that Matilda had got ber portion of ber father’s
estate, and “I didn't try to correct the lawyer.” In the result,
a deed was drawn up and executed by the executor, conveying
the land to Hugb, on the 18th March, 1897. This contains the
recital: “And whereas the said Hugh Stewart, the grantee
aforesaid, has purchased all the interests of the other legatees
under the said will in the lands hereinafter described.”

The plaintiff, on the death of her mother in 1893, was taken
by her paternal grandfather into his home, and grew up there
until the death of her paternal grandmother, when the child was
about eight; then she returned to her father and lived with him for
some five years, when she left to care for herself. On attaining her
majority in 1914, she obtained a copy of her grandfather Stewart’s
will and wrote the executor William Stewart several times, but re-
ceived no reply. In 1916 she consulted a firm of solicitors in
Owen Sound (she had married in the meantime), and they wrote
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to James Stewart, the son of William Stewart (who had died in
December, 1017.) James answered, giving the particulars as he
understood them.

The plaintiff wrote the defendant, her uncle Hugh Stewart,
on the 31st January, 1919, a third time, asking for her share,
but without reply, and then she consulted solicitors in Chatham,
took out letters of administration to her mother’s estate, obtained
an assignment of her father’s claim, and on the 24th July, 1919,
issued a writ against her uncle Hugh, which is the beginning of the
present action. She sues as administratrix of her mother's
estate, and claims an accounting by the defendant of all the prop-
erty he received from the executors of his father’s will, an order
for the payment to her of one-fifth, and general relief. After a
trial at Chatham, my learned brother Kelly dismissed the action,
and the plaintfff now appeals.

A perusal of the will makes it at once apparent that there is
an express direction to sell the estate (exceplis excipiendis), and
an express disposition, after “all lawful allowance” to the wife,
of two-tenths to each daughter named. Some doubt was
attempted to be cast upon the next provision to be considered; but,
reading the whole will, there can be no doubt of the meaning of
the words. It is as though the testator said: “Keep the property
together until the youngest child comes of age, then sell it with
all convenient speed;” make “all lawful allowance” for my
widow; give Hugh his four-tenths; if any of the daughters is
still unmarried, give her her two-tenths; if any “have got
married” “look into her circumstances and if you think that
she is then in comfortable circumstances deduct so much of
her two-tenths as your good judgment directs, and divide
the amount so saved amongst Hugh, the unmarried daughters,
if any, and any married who shall not be in such comfortable
circumstances.” It is plain that the time of exercising the dis-
cretion is fixed to be “on the majority of the youngest of them
surviving or so soon thereafter as possible,” and that it is not the
previous condition of the daughters but their condition then

which is to be considered. It might well be that a daughter on
being married would be well and comfortable, but, by mis-
fortune, fire, sickness, or the like, be so reduced at the time of
distribution as not to be in comfortable circumstances, and vice
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versd. Moreover, it is equally plain that what is to be considered
and the only thing that is to be considered by the executors is
the existing state of the daughter, not the amount absolute or
relative which she may have received from the father before his
death.

Both the mother and her co-executor William Stewart seem
to have considered that what Matilda received from her father on
her marriage as a ‘“‘setting out’” evened her with those who were
not mentioned in the will, and therefore she was to be excluded
from all claims on the estate.

This has two vices: (1) the judgment was formed before the
time had come to form it; and (2) it was based upon wrong premises.

Before the time had come for making an estimate of the cir-
cumstances of the daughters, Matilda had died. The death of
a child or children before the time of distribution had been con-
templated by the testator; the time for distribution was to be the
“majority of the youngest (of the four) surviving,” but he did not
see fit to make any provision for the reduction of the share of any
so dying. The provision for considering the “comfortable cir-
cumstances” is wholly inapplicable, in the present age, to the
case of one who has passed away from this world, and the con-
dition upon which alone the share of Matilda could be reduced
did not exist. Consequently, by the well-established rule, the
absolute provision must prevail: Hancock v. Watson, [1902]
AC. 14, especially at p. 22; In re Currie's Settlement, [1910]
1 Ch. 329; In re Connell's Settlement, [1915] 1 Ch. 867, and like
cases, following the leading case of Lassence v. Tierney (1849), 1
Mae. & G. 551, 41 E.R. 1379.

It follows that, at the majority of Janet, Matilda’s personal
representative, had there been such, was entitled to the two-
tenths of the estate. By granting the land to Hugh, and thereby
placing it in Hugh'’s power to convey to a bond fide purchaser
without notice (as he did in 1901), the executor was guilty of a
breach of trust: Hugh, knowing all the facts, participated in that
breach of trust, and came into possession of the trust-property
and dealt with it as his own.

Knowing all the facts, however innocent he may have been
of fraudulent intent, Hugh must be considered as holding the land
upon the same trusts as his grantor: Lewin on Trusts, 12th ed.,

87
ONT.
8. C.
ANKCORN
v
STEWART.

Riddell,




ONT.
8. C.

ANKCORN
v
STEWART.
Riddell, J.

Dominion Law Rerorts, |54 D.L.R.

pp. 1073, 1100, sqq.; Halsbury’s Laws of England, vol. 28, pp.
204 sqq., para. 407.

When he sold the land in 1901, it was his duty to pay a proper
share to the personal representative of the deceased Matilda,
in other words, to pay to him the amount indicated in the will.

It must be considered of importance to determine what the
real claim against the defendant is in order to determine the time
at which, if at all, the claim would be barred.

The claim does not come under the Limitations Aect, R.8.0.
1914, ch. 75, sec. 47, which excludes an action to recover the pro-
ceeds of trust-property, but rather under that part of see. 24(1)
which speaks of legacies whether charged upon land or not.
There the time begins to run when there arises ‘“‘a present right
toreccivethesame . . . tosome person capable of giving a dis-
charge for or release of the same.” That the money which the
four children named in the will were to receive is a specific legacy
appears from the leading case of Page v. Leapingwell (1812),
18 Ves. 463, 34 E.R. 392—c¢f. what is said by Chitty, J., in In re
Tunno (1890), 45 Ch. D. 66, at p. 69. That such shares are governed
by sec. 24 of the Limitations Aet, R.8.0. 1914, ch. 75, corresponding
in this respect to the (now repealed) statute of 1833, 3 & 4 Wm. IV,
ch. 27, sec. 40 (Imp.), appears from Prior v. Horniblow (1836),2 Y. &
C. (Ex.) 200; Adams v. Barry (1845), 2 Coll. 285, 293, 63 E.R. 737;
and the last-named case shews that such is the case when the estatc
has got into the hands of some one other than the executor. The limit
of time then is ten years after the right to receive the legacy accrucd
to some person capable of giving a discharge. By the Devolution
of Estates Act, R.S.0. 1914, ch. 119, sec. 3(1), all real and personal
property of the deceased vests in the personal representative, and
there is no such provision for divesting personal property as is made
for divesting real property under secs. 13 sgg. of the statute.
Accordingly, until a personal representative of Matilda comes into
existence, no right of receiving the legacy or of giving a discharge
exists anywhere. Thestatute, then, begins to run on the grant of
letters of administration. The same result would follow if the
Statute of James were the governing law: Murray v. East India

" Co. (1821), 5 B. & Ald. 204; see pp. 214 and 215, per Abbott, C.J.,

(106 E.R. 1167): “It cannot be said, that a cause of action exists,
unless there be also a person in existence capable of suing;” ¢f.
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28, pp. Musurus Bey v. Gadban, [1894] 2 Q.B. 352 (C.A.); Meyappa Chetty ~ ONT-
v. Supramanian Chetty, (1916] 1 A. C. 603, at p. 609. ;. C.

proper I think there is nothing in the Statute of Limitations which me=r

[atilda, bars the elaim.

he will. The claim should be allowed and judgment entered for the

ANKCORN

2
STEWART

nat the plaintifi. If the parties can agree, as they should, the amount DAL .

he time should be stated in the judgment; if not, there should be a
reference. In any case the plaintiff should have her costs on the

R.8.0. Supreme Court scale, of action and appeal; if a reference should

he pro- be necessary, the costs of the reference should be in the discretion

. 24(1) of the Master, and judgment should be entered for the sum so

or not. found due, with costs as the Master may direct.

1t right I am glad that it has not been necessary to deal with this case

g adis- on the ground of fraud.

ich the Appeal allowed.,
s legacy

(1812), BARTHE v. ALLEYN-SHARPLES.

n In re Canada Supreme Court, Davies, C.J., Idington, Duff, Anglin and Mignault, JJ*
. | February 3, 1920

)\('n?l( Taxes (§ 11—97)—Quesec Succession Dury Act—RITUS OF PROPERTY —

»onding Direct TAXATION WITHIN THE PrOVINCE—B. N A, Acr, skc. 92 (2).

Vm. IV The succession duty imposed by the Quebee Succession Duty Aet
m. 1}. (4 Geo. V. 1914, ch. 10), upon “all transmissions within the provinee,

,2Y.& owing to the death of a person domiciled therein, of movable property
e locally situate outside the provinee at the time of such death’ is direct

R, 737; taxation within the provinee and intra vires the Quebec Legislature under

sec. 92 (2) of the H.k“\, Act,

ees.t:n.n- [The King v. Cotton (1912), 1 D.L.R. 398, 45 Can. 8.C.R. 469; Standard
‘he limit Trust Co. v. Treasurer of Manitoba (1915), 23 D.L.R. 811, 51 Can.

S R.C.R. 428, Woodruff v. Att'y-Gen'l for Ontario, [1908] A.C. 508, applied.

rolution ArpeaL from a judgment of the Court of King's Bench, appeal Statement.
yersonal side, Provinee of Quebec, reversing the judgment of Lemieux, C.J.,

ve, and at the trial (1918), 55 Que. S.C. 301, and dismissing the appellant’s

is made action. Reversed.

statute. Lanctot, K.C., Geoffrion, K.C., and L. S. St. Laurent, K.C., for

nes into appellant; E. Lafleur, K.C.,and J. P. A. Gravel, K.C., for respond-
ischarge ent,
grant of Davies, C.J..—The questions raised in this appeal are no

v if the doubt most important ones relating, as they do, to the power of the
st India several provinces of Canada to levy succession and legacy duties
A, on personal or movable property locally or actually situate outside
n exists, of the province but owned at the time of his death by one domiciled
ng;" ¢. in the provinee.




BarTuE
.
ALLEYN-
SHARPLES,

Davies, C.J.

DomiNioNn Law REPORTS. [54¢ D.L.R.

In the present case the property on which or the transmission
of which it was sought to recover the duties consisted of intangible
property, namely shares in companies whose head offices were
outside of the Province of Quebec.

The Superior Court, acting upon and applying the well-known
rule mobilia sequuntur personam, gave judgment for the plaintiff
és-qualité for the amount of the duties levied dnd payable under
the statute.

This judgment was reversed on appeal by the Court of King's
Bench in a majority judgment of that Court which held that
the powers of the Provincial Legislature are not plenary but limited to “direct
taxation within the province;” (British North America Act, sec. 92, (2);
uldthnlnynttcnptwlwynuxonpmpu'tylocallyntunuo\nidethr

vince is not ion within the province and is b d the pet
dthhowmdlapdltm,tmzhumwndtrmmﬂnnlh
province of property loeally situate ide the province is an pt to
do indirectly that which the Legislature is lofbid&n to do directly and is
in effect taxation of property within the province; and that the property
and shares in question in this case are locally situate and have a situs outside
the province.

I agree with that part of this judgment which declares the
powers of the Provincial Legislature not to be plenary but to be
limited to ““direct taxation within the province.” And I further
agree that the taxation of ““transmissions within the province” of
property locally situate outside it is an attempt to do indirectly
that which the Legislature cannot do directly, but I differ from
the conclusion reached by the Court that the property and shares
in question in this case are locally situate and have a situs outside
of the province and so beyond the jurisdiction of the Provincial
Legislature in levying succession dutis. The judgment now in
appeal ignores the application of the rule making the domicile of
the deceased owner, in questions arising out of succession and
legacy duties, the test of the situs of the property and shares in
question and adopts that which allots the situs to the location of
the head office of the respective companies and so carries this
intangible property outside of the Province of Quebec.

In an appeal case from the Province of Nova Scotia, recently
decided in this Court, Smith v. Provincial Treasurer of Nova Scolia

(1919), 47 D.L.R. 108, 58 Can. 8.C.R. 570, this Court held that to
determine the situs of personal property liable to succession duties
on the death of the owner the rule to be applied is that expressed
in the maxim mobilia sequuntur personam.

statuf
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nins.non That judgment was the subject of much consideration and all ~ CAN-
ngible the authorities bearing upon the question there in issue were 8.C.
e carefully studied. Banens

1 may say that owing to the grave and great importance of the Au;m-
question I have deemed it right in this appeal again to re-read all SuareLes.
these authorities with the result that I am more firmly convinced pyyie, .
than ever that, in construing the powers of “direct taxation

within the province” granted to Provincial Legislatures by our

known
laintiff
under

King's Constitutional Act, so far as the levying of succession and legacy
t‘, , duties are concerned, the true rule is that which existed alike in
92%?; Great Britain as in the Province of Quebec at the time such Act
side the was passed, namely, that the domicile of the deceased owner of
petence the property, and not its actual location at his death, determined
ﬁ:;?:» which Provinee could impose succession and legacy duties upon it.
 and is That rule is not applicable in the construction of statutes levying
roperty probate, and estate duties or other taxes, but is confined to sticces-
olde sion and legacy duties. The whole question was thoroughly
52 ks thrashed out and determined in the House of Lords, in the appeal
4D e case of Winans v. Atl'y-Gen’l, [1910] A.C. 27, where the rules

- respecting succession and legacy duties and estate and probate
duties are clearly laid down and the reasons for the application
Evaokly of the mobilia rule to the two classes of duties, succession and
g frm;n legacy, are given and for its non-application to estate and probate
T duties. I was greatly tempted to embody in these reasons of mine
some extracts from the judgments of the noble lords who decided
winoisl that case. They were unanimous in their reasons for the judgment
o in they delivered in determining that so far as succession and legacy
Lofle of duties were concerned the domicile of the deceased owner, and not
the local situation of the property, must be taken as the con-
Srou 0 trolling factor. As Lord Atkinson said at page 32:—

L In each case (namely legacy or succession duty) the same principle
tion of brings constructively the property within or carries it without the reach of

es this the taxing Statutes of this realm ding as the domicile of its d d
owner is without or within the realm,

ecently and as he says on the same page, “ wide as is the language of the

y Sookia statute imposing them.”

that to If that was the true rule applicable to ordinary Imperial

dutios legislation, why should it not be applied to our Constitutional Act?

preased To my mind there is greater reason in so applying it to such a
statute as ours creating a confederation of then existing and of

wee'’ of

putside

m and
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future provinces in one dominion and delimiting their powers of
legislation, than to ordinary statutes. The grounds upon which
the rule of the domicile was first introduced are stated to be based
upon convenience and international law. To my mind, such
grounds afford the strongest reasons for construing our Con-
stitutional Act in accordance with the rule of the domicile so long
and universally adopted.

1 venture in conclusion to reproduce a paragraph from my
reasons for judgment in the case of Smith v. Provincial Treasurer
of Nova Scotia, 47 D.L.R. 108 at 110, 58 Can. 8.C.R. 570:—

Ths broad ground on wluch that Judunent rests is that the mnxmn

the p pplicable to the

of mpaﬁy of a damclhd decedens of any pro\'mee of Canada for succession
and legacy duties, as disiinet from probate or estate duties; that in regard
to those special succession and legacy duties the domicile of the decedent
and not the physical or artificial situs of the property must prevail; that this
was the law in England decided in a series of cases before the B.N.A. Act
was passed and that the power of taxation within the province gfanted to
the provinces in sub-sec. 2 of sec. 92 of that Act must be construed in accord-
ance with the English law as it then was decided to be; that accordingly
each province has the power of levying suecession and legacy duties only
upon the personal property passed by a domiciled decedent of the provinee,
which either is locally situate therein physically or by virtue of the maxim
mobilia sequuntur personam is drawn into such province by reason of the
domicile; that while the Imperial Legislature itself or a colony possessing
plenary powers of taxation could at any time overrule the principle embodicd
in the maxim (see Harding v. Com’rs of Stamps for Queensland, [1808) A.C.
769), the several provinces of Canada being 1 mited in their powers cannot do
80 or by any enactment of their own enlarge or extend the powers of taxation
granted to them by sec. 92 of the B.N.A. Act; that any other construction
of these powers of taxation would create endless, if not insuperable difficulties
and would subject the same property to possible double liability to succession
dutytmuon.onemt.he where the domiciled decedent owned the
property and the other in which it was locally situated at his death. The
result of the holding, in which I concur, would be that the domicile of the
decedent would be the test in Canada of the right to levy succession duties
upon his ¢ | property wh it might be locally or physically situate
that such taxation could ouly be levied by the province of the domicile.

For the foregoing reasons I would allow this appeal with costs
and restore the judgment of the Superior Court.

IpiNgToN, J.:—The question raised by this appeal is whether
or not 4 Geo. V. 1914 (Que.), ch. 10, is, as regards the taxation
imposed thereby, ultra vires of the Quebec Legislature.

The first part of the section in question (sec. 1387b), reads as

follows:—

54DI1
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All transmissions within the province, owing to the death of a person
domiciled therein, of movable property locally situate outside the province
at the time of such death, shall be liable to the following taxes calculated
upon the value of the property so transmitted, after deducting debts and
charges hereinafter mentioned.

This, contrary to the express language used, it is urged must
be read as a taxation of property outside the province. 1 cannot
so read it by any of the ordinary rules of interpretation and con-
struction.

It is, the transmission “‘within the province” by force of the
laws enacted by the Legislature of the province, in virtue of its
exclusive jurisdiction under the B.N.A. Act, sec. 92, over (item 13),
Property and Civil Rights in the Province, which clearly is dealt
with, and not something else constituted by the theories of inter-
preters as a basis for their interpretation of this section.

The Legislature which is given thus the power to destroy, if
it see fit, can surely take a toll upon that which its creative power
confers.

It has not gone so far as to attempt to destroy the supposed
right of successions but has, on the contrary, conferred that right
by virtue of its laws and imposes as a condition of the assertion of
such right the tax measured by a scale set forth.

We are so accustomed to assuming, which is not the legal fact,
that the property left by a deceased person becomes as a matter of
course, that of some survivorsnamed in a will, or statute of dis-
tributions, or other law of succession, that we forget that both will
and succession of another sort are but the creation of the legis-
lative powers over property and civil rights.

The right to tax the transmission is, in the last analysis, but
the right to define to whom the property of a person domiciled in
a country shall pass at the death of him so domiciled.

Such an exercise of the power of taxation is as direct as any-
thing can well be, and is certainly as direct as that imposed by
the licensing of a brewer in Ontario to carry on his business, which
was upheld by the Judicial Committee of the Privy Council in
the case of Brewers & Malsters’ Ass'n of Ontario v. At'y-Gen'l for
Ontario, [1897] A.C. 231.

It was argued therein that the licensing power was indirect
and therefore ultra vires.

SHARPLES.

Idington, J.
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It has never been argued since, until recently, that the taxation
of the exercise of any supposed right within a province was some-
thing so impalpable; indeed such a mere “abstract concept,”
that such taxation was unthinkable and hence impossible.

If that is a complete answer then I submit the imposition of a
licensing tax as a preliminary condition to the carrying on of a
business, or use of an automobile, for example, would seem to be
thus left without any basis to rest upon.

If that sort of argument must prevail and be given effect to,
then, of course, there can be nothing in the basis which I have
suggested above for taxing transmission.

I hope it will not be necessary in order to demonstrate the
existence of the fundamental basis of such a tax to repeal all
laws of succession and begin anew.

We are asked to follow what has been properly designated by
Pelletier, J., in the Court of King’s Bench as only an obiter dictum
in the case of Cotton v. The King, 15 D.L.R. 283, [1914] A.C. 176.

The judgment in that case proceeded upon the construction
of the Act there in question, being by its terms confined to property
within the province, and upon that ground alone it was held that
the appeal must be allowed.

Then their Lordships proceeded to deal with another ground
which, with great deference I submit, was not necessary or neces-
sarily relevant to the decision of the case.

The fact that at least the members of the majority in this
Court had each written judgments resting partly or wholly on the
right and power to tax a transmission of property by force of the
laws of the province, apparently received no consideration.

For my part, I had with tiresome, probably too tiresome,
reiteration presented that view of the case in many ways in The
King v. Cotton (1912), 1 D.L.R. 398, 45 Can. 8.C.R. 469.

I, therefore, must refrain from enlarging upon it here, and
refer the curious (if any, in that regard), thereto and to the case of
the Standard Trust Co. v. Treasurer of Manitoba (1915), 23 D.L.R.
811, 51 Can. S.C.R. 428, wherein I presented the same views;
I therein pointed out that if people could get property situated
outside the province which had been that of a deceased person
who had been domiciled at death in the province, without asking
recognition of some provincial authority, or relying upon provincial
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law, then they might escape the tax. The case of Woodruff v.
Att'y-Gen'l for Ontario, [1908] A.C. 508, illustrates how it may be
done by transactions {nler vivos.

The judgment of the Judicial Committee of the Privy Counecil
in the Cotton case, 15 D.L.R. 283, [1914] A.C. 176, above referred
to, at page 293, contains the following paragraph.

To determine wnether such a duty comes within the definition of direct
taxation it is not only justifiable but obligatory to test it by examining
ordinary cases which must arise under such legislation. Take, for instance,
the case of movables such as bonds or shares in New York bequeathed to
some person not domiciled in the province. There is no accepted principle
in international law to the effect that nations should recognise or enforce
the fiscal laws of foreign countries, and there is no doubt that in such a case
the legatee would, on duly proving the execution of the will, obtain the
possession and ownership of such securities after satisfying the demands,
if any, of the fiscal laws of New York relating thereto. How, then, would
the Provincial Government obtain the payment of the succession duty?
It could only be from someone who was not intended himself to bear the burden
but to be recouped by someone else. Such an impost appears to their Lord-
ships plainly to lie outside the definition of direct taxation accepted by this
Board in previous cases.

This seems to suggest the possibility of the production of the will
and proof of its execution before the Court in New York entitling
the legatee to get possession and ownership of the securities there.

But, with great respect, I submit that neither was there in that
case, nor is there in the present case, any evidence demonstrating
as a practical possibility, such a course as outlined.

I am not prepared to say that, if it were proven that there was
no other property than in the foreign state and that the laws of that
state were of the unusual character which would permit such a
proceeding in respect of the will of a testator domiciled in Canada,
or other country outside of that state, such a mode of proceeding
would be impossible.

If, however, as happens almost universally, the executor, in
order to enable him to get possession of the goods, which were the
property of his testator (and he can only get possession thereof by
means of the law of that testator’s domicile at death) is thereby
under the necessity of applying to some authority created by a
Provincial Legislature to give the necessary recognition of the
right as defined by that law; or that law giving the right is so
conditionally framed as to give rise to any right only upon due
compliance with the taxing terms imposed; then he is surely

NHARPLES.

Idington, J.
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bound to submit to the terms thereby imposed, and pay such tax
as required as the price of such recognition. 1 hold that is very

The scale of its distribution is but another term of the conditions
which the state conferring the right or assenting to the necessary
recognition of it sees fit to impose, and, like many other subsidiary
things such as involved in the due and convenient means of the
execution of the business in hand, has nothing to do with deter-
mining the question of the constitutional right to impose such a
tax. There is nothing save the question of that right involved
herein.

I may say that probably the fair construction to be put upon
that above quoted is that it was not intended to assert, as matter
of law, all that it seems at first blush to imply, but merely as an
illustration of what is to be understood as direct taxation within taxatiol
the Act. B.N.A.

Assuming that to be all intended then, for the reasons I have availab
already assigned, it does not fit this case or meet the argument | must of
present which induces me to hold that the tax in question is most to be d

direct taxation, and much more clearly so than was the tax imposed Tha
in question in the case of the Bank of Toronto v. Lambe (1887), impose
12 App. Cas. 575. the doe

I do not understand that the judgment in the latter case, or questior

in any other, unless in the above mentioned Colton case, 15 D.L.R. "o b
283, [1914] A.C. 176, in which reference has been made to the upon la
definitions by John Stuart Mill of direct and indirect taxation, aceordir
maintains them as a final determination of what must imperatively is taken
guide us in relation to any question arising from the taxing power provine
conferred by the B.N.A. Act upon the Provincial Legislatures. Yet,
To impose such a test as obligatory and conclusive in all eases Econom

would, I submit, be productive of much mischief. Indeed the by clear
judgment in the said case of Bank of Toronto v. Lambe, 12 App. in this ¢
Cas. 575, expressly renounces at pages 581 and 582 any such test would fa
as obligatory. which he

The very able group of men who framed the B.N.A. Act A dir
certainly had presented to their minds the actual case of customs i‘mendedu
dues, most frequently spoken of in those days as indirect taxation s

A X himself at
which then, apart from the others, such as revenues from wild —
7—
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ch tax Jands, was the chief source of revenue on which the Government ~ CAN-
8 very of old Canada depended for carrying on. gL

In the scheme of government which they were concerned in g, prur
litions framing, it was intended that all (except that or the special pro- i &m-
JeSsary visions of a temporary nature provided for in sections in ch. 8, SuareLes.
sidiary under caption of Revenues; Debts; Assets; Taxation), derivable 1gington, .
of the from customs, should go to the Dominion and be incidental to the

deter- regulation of trade and commerce, and that none of the provinces

such a should be permitted to interfere therewith.

volved To render the chief indirect mode of taxation of the day an
impossible source of revenue by way of taxation by any province,

, upon sec. 121 of the Act was enacted.

natter In contradiction to that chief revenue derived from the customs

as an dues, universally recognised as indirect taxation, the term ““direct

within taxation”” no doubt seemed appropriate for use in the section of the
B.N.A. Act in question herein, especially to designate other

[ have available taxation which, when thus confined within the province

nent | must of necessity be what in popular language would be presumed

3 most to be direct taxation.

iposed That the framers of the Act designed, except in that sense, to

1887), impose therein upon the provinces an obligatory observance of
the doctrine enunciated by any philosophic writer on economic
\se, or questions, however eminent, I most respectfully deny.

).L.R. To hold otherwise would be to assume, for example, that a tax
to the upon land which on close examination is generally an indirect tax
wation, according to the definition quoted, though in the popular sense it
iively is taken to be a most direct tax, and is imposed in some of our
power provinces.

wtures. Yet, according to Mill's definition (John Stuart Mill, Political
cases Economy, ch. 3, page 367) it would, I submit, if imposed here
«d the by clear headed men, be one of an indirect character, for assuredly

! App. in this country, under the conditions existent therein, such a tax
th test would fall within the meaning of the definition of indirect taxation
which he gives as follows:—

W Act A direct tax is one which is demanded from the very persons who it is
stoms intended or desired should pay it. Indirect taxes are those which are demanded
eation frlom one person in the expectation and intention that he shall indemnify
1 wild himself at the expense of another: such as the excise or customs.

T D.LR.
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Despite my high regard for the author’s work I doubt if the
definition, resting upon intention and desire, is a very happy one.
Some of the masters imposing a land tax might deem it direct
and the clear headed see its beauty in its indirect character, though
not always so.

I need not elaborate, or shew how (whether expected or not)
the possessor of land so taxed would inevitably succeed in reaping
a return of taxes so imposed from those renting from him, or how
in the case of business properties the tax would become further
distributable.

Social conditions in countries where the possession of land
adds so much to the importance of the possessor that he may he
averse to refrain from exacting the indemnity against such a tax
and hence the definition, so far as relates to direct taxation, may
be applicable to some lands; but here where land is held chiefly
for what there is or is supposed to be in it, as a monetary invest-
ment, the result of imposing such a tax is certainly expected, by
those possessing clear heads, to become so operative as to make a
tax on land felt by him who as tenant occupies it for business
purposes and thus impel him to distribute the burden over those
buying his merchandise or manufactured goods.

I am not to be taken as assuming that, instantly such a mode
of taxation may be adopted, the then possessor of land could in
every instance be able to collect reimbursement of the tax from
someone else, but ultimately such would be the manifest result in
almost every case.

In those cases where the terms of the lease, as not infrequently
happens, provide that the tenant pay all taxes the tax in the case of
business properties would be almost instantly distributable in the
way 1 suggest.

Even in the imposition of ‘such an indirect tax as customs dues
there are many instances as in its operation in the case of him
importing for his own use where it becomes as direct as any tax
can be and is not invariably distributable.

Again the taxation of land by municipalities had been and still
i8 their chief source of revenue.

Another source of their revenue, especially in Ontario, then
Upper Canada, was the taxation of commodities which is classed
by political economists as indirect taxation. And so it continued
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tif the for thirty-four years after the B.N.A. Act had been enacted and ~ CAN-

py one. then was changed as to form into the business tax. 8.C

b direct As illustrative of the mode of thought, on the subject of Bjprae
though taxation, prevalent in old Canada, at the time when the con- "

s A a ALLEYN-
stitution of a joint authority for the general purposes of its govern- Suarrres.

or not) ment, coupled with a separate Legislature for each of the Provinces  ygingion, 1.
reaping of Upper and Lower Canada, was first mooted, and there arose
or how an agitation therefor which culminated some eight years later in i/ »
further wider scheme presented by the B.N.A. Act we may profitably turn

to Upper Canada’s Assessment Acts. b 5
of land The Consolidated Assessment Act of Upper Canada, 22 Viet.
ppe
may be 1859, ch. 55, in see. 8, reads as follows:—
h a tax 8.—All municipal, local or direct taxes or rates, shall, when no other
n, may express provision has been made in this respect, be levied equally upon the
: 4 whole rateable property, real and personal, of the municipality or other

.c‘“e“-" locality according to the assessed value of such property, and not upon any
nvest- one or more kinds of property in particular or in different proportions.
ted, by The substance thereof was taken from an Act passed 6 years

make a earlier and the exact language used was adopted in sec. 8 of another
yusiness new Assessment Act passed in the year 1866.

o those The phrase “local or direct taxes or rates” evidently had no
relation to theories of writers, such as Mill, on political economy,
a mode for each of these several Acts provided for the imposition of taxes

sould in on commodities which according to such theories would be indirect

ax from taxation.

esult in I present its use as a fair sample of the Canadian mode of
thought in relation to the question of what must have been

quently intended by the words “direct taxation within the province” as

» case of used in the item No. 2 of sec. 92 of the B.N.A. Act, now to be

e in the applied herein.
Quite true that basis of taxation to which I refer was only
ms dues used for purposes of municipal revenue and not for those pro-

of him vincial revenues now in question. Yet its adoption when expressly
any tax designated as “direct tax”” suggests how little the framers of this

Act, knowing of and having regard to the possibilities of the
and still future possible variation in such municipal assessment Acts by

the Legislatures they were calling into being, had regard to mere
io, then economic theories in using the term “direct taxation within the
i classed province,” for the master spirits among them had taken part in
mtinued enacting these municipal assessment Acts.
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Is it conceivable that it was intended to give to the creations,
prospectively in the power of Provincial Legislatures, as all muni-
cipal institutions were to be and to become liable to be in fact
increased by them in importance, and taxing power, and assigned
wider powers of taxation than each of such Legislatures was being
assigned for its own purposes? Or, is there to be applied the still
more absurd alternative, that thenceforward all taxation, which
political economists of the time deemed to be indirect, were to he
eliminated from municipal taxation?

I hold neither of these alternatives should be adopted as
expressive of the intention of those using in the B.N.A. Act the
term “direct taxation’ to limit the operation of the power so
conferred, to the meaning of the word “direct” within the lines
laid down by any political economist.

This is not the place for an essay on the subject.

I merely desire to point out how dangerous it is to question the
authority to tax land as a source of provincial revenue, and how
thoroughly illusory must be the dependance, solely upon some of
the best of philosophic theoties in political economy, as the only
or even chief means of interpreting the language used by very able
and practical statesmen in framing this division of the powers of
government.

And let us never forget that the home Parliament in that
enactment was but trying to correctly appreciate and execute the
purposes dictated by the then mode of Canadian thought, and that
the expressions therein ought to be interpreted as far as possible in
accord therewith. -

No Canadian who lived through those strenuous times is
likely ever to discard that point of view unless and until by due
constitutional methods another has been substituted therefor.

1 admit that whilst rejecting such guiding lines in the sense of
their being obligatory and finally determinative of any such
question as raised herein, they may well be casually as it were,
considered as an element proper for consideration along with
other possible features, in the way which has been done in some
of the cases in which they have been used or incidentally referred
to.

To sum up: The purpose of the provision now in question was
to assign to each province the direct use “within the province”
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'ations, of the taxing power, just as fully as possessed by any other autono-
| muni- mous state, in relation to all those subjects or subject matters 8.

in fact assigned exclusively to the several Provincial Legislatures; saving Banvan
ssigned the use of those taxing powers which were being assigned either al
s being expressly or by clear implication, exclusively to the Dominion SaarrLes.
the still Parliament. That Parliament had, subject thereto, for any of it8  y14igeon, 5.
. which purposes, specifically assigned to it any mode or system of taxation.

e to he The Legislature of the Province of Quebec is exercising or

asserting the right to exercise just such powers as other states have,
sted as so far as relevant to the particular subject matters in question,
Act the assigned to its exclusive jurisdiction.
)Wer 80 Whether or not the power is justly asserted in some cases is

he lines not for us herein to determine or perhaps even to pass upon, for
we cannot remedy the possible evil of double, or possibly double,
taxation. Yet I may be permitted to suggest that an examination

fion the of the doctrine of private international law, by which the domicile
nd how of the deceased has been made the basis of so much, as grouped in
some of the judgment of Westbury, L.C., in Enohin v. Wylie (1862), 10
he only H.L. Cas. 13, 11 E.R. 924, it might and possibly may for the
sry able purpose of avoiding such an undesirable result, determine the
wers of line to be observed.

Sovereign states may be doing the very same thing. If this

in that assertion of power on their part is unjust, the remedy is to be
wite the sought by other means than a denial of jurisdiction to our provinces,
nd that which would only help to perpetuate the evil by handing over to

wible in foreign states alone the determination of a just or unjust basis for
settling such questions.
imes is I feel that I may profitably add a few words relative to Smith
by due v. Provincial Treasurer of Nova Scotia, 47 D.L.R. 108, 58 Can.
sfor. 8.C.R. 570, which seems, I respectfully submit, to have led to
onwe of some confusion of thought herein.
1wy such I may be permitted to point out that in some of the provincial
i‘t were, legislation which has come before this Court in the attempts to
ag with deal with the problem of succession duties, the Legislature has
in some failed to use such appropriate and comprehensive language as lies
veferred in the meaning of the words “transmission within the province.”
Hence in trying to get at their meaning resort has to be
Yion wal had to the appropriate legal maxims and decisions and other

ovince” statutes to see if when applied to the words used they can be held
to comprehend such transmission as taxable by another name.
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In like manner, by reason of probate not being always needed
in Quebee, the illustrations drawn from decisions relative to the
imposition of a probate duty, may not be so apt when applied to
a Quebec case as in those arising elsewhere. Yet as perhaps the
earliest and most apt illustration of what might be meant by
taxation within a country and made the basis of a direct tax,
decisions resting upon a probate duty are serviceable. The
relative amount of the tax imposed does not affect the principles
upon which it rests or the right to impose it.

The mere name seems to some persons to signify everything
and hence whilst recognising a probate tax as valid, they refuse
to 80 recognise a tax resting upon same basis when called a succes-
sion or death duty tax.

As an instrument of government the B.N.A. Act requires not
only attention to the genesis of the frame thereof, and the growth
of the law which it recognises as existent, but also the application
of a wider vision and more comprehensive and accurate grasp of
what is thereby dealt with than is evident in such distinctions.

Is it necessary to call this tax on transmission a probate duty
in order to render it effective? And, to make it clear that it is a
direct tax, for provincial revenue purposes, is it necessary to take
all that which Probate or other like Courts deal with under the
direct supervision of provincial government? I think not. Let
us grasp the realities even though presented in the garb of what
seem to the Court below to be a mere “abstract concept” for the
authority endowed with the taxing power is apt and entitled to be
fertile in resources for the mode of its exercise.

1 think the appeal should be allowed with costs.

Durr, J.:—This appeal raises a question which in this Court
was supposed to be represented by the appeal in Cotlon's case,
15 D.L.R. 283, [1914] A.C. 176. The discussion was, in that case,
without practical effect because it was held in the Privy Council
that it all proceeded upon an erroneous hypothesis respecting the
scope and meaning of the statute under consideration.

The question concerns the authority of the province when
professing to exercise the legislative power conferred by sec. 92,
sub-sec. 2, of the B.N.A. Act, the power, that is to say, to “make
laws in relation . . . direct taxation within the province
in order to the raising of a revenue for provincial purposes;” and
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needed is whether by virtue of this authority the province can exact  CAN-
to the death duties payable in respect of the transmission of personal  8.C.
lied to property upon the death of a person domiciled in the province, g, prue
ips the notwithstanding the fact that such personal property has a situs e
mt by outside the boundaries of the province. SHARPLES,
ot tax, In Cotton’s case, supra, 1 gave my reasons for thinking that  pg

The this question ought to be answered in the affirmative. I still
nciples think that those reasons afford adequate ground for that con-

clusion and I shall, of course, not repeat them now. But there

-ything are one or two points I should like to emphasise.

refuse One of these is the fact that by a practice almost uniform in

BUCCOS- common law jurisdictions—a practice embodied in the law of
Quebee by statute in 1866—the law of the situs takes (as regards
res not movables) its rules of succession from the law of the domicile; that

growth this practice had for a long time been in force at the time of the
ication passing of the B.N.A. Act, and further that the existence of this
rasp of practice is and has been generally held to be a sufficient ground for
mns. considering that the legislative authority of the domicile is acting

e duty within its proper sphere in levying duties upon the beneficial
Jitisa surplus of all movables, wherever situate, comprised in the succes-
to take sion.
fder the Strictly, of course, where the situs is outside the territory of
t. Let the domicile, the law of the domicile has no operation within the
f what territory of the situs and the beneficiary who acquires an interest
for the in, e.g., a tangible chattel having such a situs acquires nothing
d to be directly through the law of the domicile; but it would not be
difficult to furnish a list of authorities to shew that lawyers as
well as legislators have persistently refused to treat these matters

3 Court from this point of view exclusively.

's case, Emphasis is sometimes laid upon the fact that the benefit is a
at case, benefit . . . derived from the law of the domicile; (see,
Council eq., Wallace v. Attorney-General (1865), 1 Ch. App. 1, per Lord

jing the Cranworth, L.C.) In other cases mobilia sequuntur personam and
the ascription of a national situs to the movable succession at the
e when place of the domicile is treated as the ground of jurisdiction, as

sec. 92, by Lord Herschell in Colguhoun v. Brooks (1889), 14 App. Cas.
“make 493, at page 503.

yrovince And the sum of the matter is admirably stated by Holmes, J.,
s;" and in Bullen v. Wisconsin (1916), 240 U.S.R. 625, at page 631:—
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The power to tax is not limited in the same way as the power to affect
the transfer of property. If this fund had passed by intestate succession
it would be recognised that by the traditions of our law the property is regarded
a8 & universitas the succession to which is incident to the suceession to the
persona of the deceased. As the States where the property is situated if
g0 d by the law, g Iy gnise the law of the domicile

ining the it may be said that, in a practical sense at
least, the law of the domicile is needed to establish the inheritance. Therefore
the inberitance may be taxed at the place of domicile.

These principles have been considered to be validly applied
in the fiscal legislation of a colony. Harding v. Com’rs for Queens-
land, [1898] A.C. 769; In re Tyson (1900), 10 Queensland L.J. 34;
and there can be no doubt, I take it, that prior to Confederation
the old Province of Canada or the Province of N.S. could have
enacted such legislation validly.

In In re Tyson, supra, Griffith, C.J., said at page 37:—

It was contended that such legislation was beyond the provinee of 4
colonial Legislature. The powers of the Legislature of this colony, at any
rate, have only one fetter. That is to say, their legislation only extends
within their boundaries; but as international law treats the personal property
of persons who die domiciled in Queensland as being in Queensland, il is
no transgression of that rule to pass an Act providing that duty shall he
payable upon it. In another sense there is, of course, another fetter on
the legislative powers of the colony, and that is that the colony may not
make a law which is directly contrary to a law of the United Kingdom extend-
ing to Queensland. Beyond these two I do not know that there is any limit
at all, and we have to enforce the laws as we find them.

When this practice is considered and the words ‘‘taxation
within the provinee” are read in the light of it, they must, I think,
be held to be comprehensive enough to authorise the enactment of
such legislation.

There is a broader ground upon which it might be forcibly
contended that such enactments when passed by a Canadian
province can be sustained. I think the words ““within the prov-
ince” are capable of being read as merely declaratory of the
principle that legislation of a Provincial Legislature enacted under
the power conferred is operative only within the territorial limits
of the province. The words “within the province” it may be
observed, are not to be found in the Quebec Resolutions; and these
Resolutions may properly be looked at for the purpose of con-
struing ambiguous expressions in the B.N.A. Act; Eastman Co. v.
Comptroller General, [1898] A.C. 571, at pages 573-4.
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w affect The language of the paragraph in the Quebec Resolutions upon ~ CAN:
w,. gan ;:; which the second paragraph of see. 92 is founded assuredly affords 5.0
1 to the no indication that the provinces which agreed to the resolutions had g, oy

uated if any intention of restricting the existing power of direct taxation &

mm:f or of accepting a grant of power of direct taxation more restricted Suanreres.

‘berefore than the existing power; the reservation of the right to levy  pg
certain export duties appears to have been a concession to one of

applied the provinces which was eventually abandoned.

Queens- Some support for this interpretation might perhaps be found
LJd. 34; in Bonanza Creek Co. v. The King, 26 D.L.R. 273, [1916] 1 A.C'. 566.
eration Their Lordships appear in that case to have held in effect that
d have the office of the words ““with provineial objects” in No. 11 of

sec. 92 is not to delimit a class of companies (companies with

provineial objects) for the incorporation of which the provinces
e of u are empowered to legislate; but that these words were inserted for
) 8t any the purpose of making it clear that companies incorporated in the

°""‘""l" execution of this power—while within the province they enjoy
roperty . . . .
zdlh i such powers and rights as they possess by virtue of provineial

shall be legislation—can acquire and enjoy powers and rights beyond the
etter on province only by foree of extra-provincial recognition or grant;
:'::1 r"',:i( in other words, the phrase ‘“for provineial objects” merely denotes
my limit that in legislating upon the subject *“incorporation of companies’

the provinee legislates for the provinee alone. See pages 279,
axation 283-5.
[ think, In this view subject to the condition implied in the words

nent of “direct taxation” and subject to any exemptions established by

the Act the legislative power of the province in respect of taxation
foreibly would only be limited by virtue of the principle that it is a power
wnadian to make laws on that subject for the province and would not be
@ prov- less ample than the power possessed by the provinces before the

of the Union,
1 under The other question requiring from me a single observation
1 limits concerns the topic of “direct” and “indirect” taxation. 1 think
nay be Lord Moulton’s reasoning does not apply to the provisions of the
«d these statute as they now stand. The notary, executor, ete., is only
of con- responsible in his representative capacity and then only to the
» Co. v. extent of the property of the defaulting beneficiary in his hands
against which judgment can be executed. He is treated as
custodian and compelled to deliver up the keys.
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In Standard Trusts Co. v. Treasurer of Manitoba, 23 D.L.R. 811,
51 Can. S.C.R. 428, I stated too broadly as I now conceive it,
the effect of the judgment in Coflon’s case, 15 D.L.R. 283, [1914]
A.C. 176, although the statute then discussed was within the
principle of Cotton’s case since the executor or administrator was
made personally responsible in the first instance for the payment
of the duty to the extent of the assets of the estate coming into
his hands.

The appeal should be allowed.

ANGLIN, J.:—Amongst other assets the estate of the late John
Sharples, who died domiciled in the Province of Quebec, in July,
1913, comprised shares in various companies (most of them foreign)
whose head offices were not in that province, of which the aggregate
value was $213,039.75. The defendant Margaret Alleyn-Sharples
is the universal legatee in ownership. The plaintiff, as collector of
provineial revenue, sues to recover succession duties in respect of
this property.

Article 1387 (b) of the R.8.Q. 1909, as enacted by 4 Geo. V.
1914, ch. 10, reads as follows:—

1387 (b). All t.nnlmmllonl within the province, owing to the death
of & person domicil , of ble property locally situate outside
the province at the time of such death, shall be liable to the following taxes
calculated upon the value of the property so transmitted, after deducting
debts and charges as hereinafter mentioned.

In the French text for the phrase “locally situate” we find the
single word “situés.” The only possible question of construction
arises on these words. If they do not exclude property having
no physical situs, the intention to impose taxation on, or in respect
of, the property in question is indisputable.

In Cotton v. The King, supra, the phrase “locally situate” is
applied to such property (page 288). For convenience I refer to
my discussion of it on the same case, 1 D.L.R. 398, at page 429,
45 Can. S.C.R. 469. In the case of tangible property it no doubt
means “physically situate;’ in the case of intangible property I
regard it as intended to denote the attribute of locality which such
property possesses according to some recognised rule of law, such as
those applied in The King v. Lovitt, [1912] A.C. 212, at page 218;
and in Smith v. Provincial Treas'r of Nova Scotia, 47 D.L.R. 108,
58 Can. S.C.R. 570, respectively.
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Of the assets in question 14 shares of the capital stock of the
Northern Crown Bank, valued at $1,190, and 1,227 shares of the
capital stock of the Union Bank of Canada, valued at $169,326,
would, according to the opinion of the majority of this Court in the
Smith case, supra (Davies, C.J., Idington and Brodeur, JJ.;
Davies, C.J., however, acceding to this view only if “the domicile
of the decedent is (not) the determining factor”) have their situs
at the place in the Province of Quebec where the same were
registered and transferable, which would render them subject to
taxation under art. 1375 of the R.8.Q. 1909, as enacted by 4 Geo.
V. 1914, ch. 9, unless excluded from its operation by the restrictive
description “actually situate "—‘réellement situé”—of art. 1376
of the R.8.Q. 1909.

The situs of the rest of the property in question, however, is
admittedly foreign, unless the maxim mobilia sequuntur personam
should be deemed to give it a situs in Quebec for purposes of suc-
cession duty taxation. Indeed the plaintiff makes no claim that
any of the property in question falls within art. 1375, R.8.Q. 1909.
On the contrary, it is common ground that, if taxable at all, it is
under art. 1387 (b) R.8.Q. 1909, and as “movable property locally
situate outside the province.”

We are therefore once more confronted with the question
whether the imposition of succession duties in respect of such
property is within provincial legislative jurisdiction—is “direct
taxation within the province.”

In the present Quebec Statutes some features found by the
Judicial Committee in the former legislation and held in the
Cotton case, supra, to render it obnoxious as imposing indirect
taxation have been carefully eliminated, or, to speak perhaps with
greater precision, their existence has been expressly negatived.
(Arts. 1387 (g) and 1380 R.S.Q. 1909.) For the present the views
enunciated by their Lordships as to the indirectness of the taxation
imposed by the former legislation must be loyally accepted; but,
may I say with deference, it will not occasion surprise in this
country if, whenever it may again become necessary to delimit
the federal and provincial legislative jurisdiction in this field, some
of them, based on what, with respect, seems to have been a mis-
conception of the provisions of the Quebec Statutes, may be dealt
with by their Lordships, somewhat in the same way as they dealt
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in Cotton’s case, 15 D.L.R. 283, at page 292, [1914] A.C. 176, with
the reasoning of Lord Collins in Woodruff v. Att’y-Gen'l for Ontario,
[1908] A.C. 508. The taxation here in question is in my opinion
direct. When not paid by the beneficiary intended ultimately
to bear it, the tax is payable only out of property to which he is
entitled in the hands of the executor, trustee or administrator.
It falls within Mill’s classic definition, the applicability of which
to the phrase “direct taxation” in sec. 92 of the B.N.A. Act their
Lordships have said “is no longer open to discussion,” (at p. 292)

I adhere to the opinion that the words “ within the province”
in sec. 92 of the B.N.A. Act were intended to be restrictive of the
right of taxation of each Provincial Legislature so as to prevent its
trenching on the like exclusive right of the Legislature of any
sister province or upon the domain of a foreign state, just as the
word “direct” was designed to preserve intact for the Dominion
Parliament the field of indirect taxation. One purpose of the
restriction imposed by the words “within the province” was, in
my opinion, to preclude identical taxation of the same subject in
two or more provinces; and this limitation of legislative power
cannot be frustrated by any attempt to change the situs of property
by declaratory legislation, or to disguise the nature of the taxation
really imposed by giving to it a name not properly descriptive
of it, or by a disclaimer of an intention to exceed statutory powers.

Personally I remain of the opinion which prevailed in Woodruff’s
case, supra, that imposing the tax on the transmission of movables
“situate outside the province”—“on the devolution or succes-
sion,” as Finlay, A.G., there put it arguendo, “involves the very
thing which the Legislature has forbidden to the province—
taxation of property not within the province” (page 513), that
the real incidence of the tax rather than the form given it must
be considered in determining whether it is or is not taxation within
the province and that sec. 92 (3) of the B.N.A. Act should be
taken to authorise taxation “only where the real subject of the
tax—whether person, business or property—is within the Prov-
ince’—and I cannot add anything to the statement which I made
in the Cotton case, 1 D.L.R. 398, 45 Can. 8.C.R. 469, of the argu-
ments that seem to me to warrant those views.

In the recent case of Smith v. Provincial Treas’r of Nova Scotia,
47 D.L.R. 108, 58 Can. 8.C.R. 570, without explicitly saying so I
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deferred to what I conceived to be the condemnation of them
implied in the Judicial Committee's comment in Cotion’s case,
15 D.L.R. 283, [1914] A.C. 176, on the Woodruff case and in the
fact that the judgment of their Lordships proceeded on the ground
of indirect taxation, rather than on the foreign situs of the property
which was most strongly pressed by the appellants. 1 had perhaps
failed in the Standard Trusts Co. v. Treasurer of Manitoba, 23
D.L.R. 811, 51 Can. 8.C.R. 428, to give to this virtual overruling
of Woodruff’s case so far as it affected successions the full weight to
which further consideration led me to think it entitled. Thus
accepting what I conceived to be the opinion of the Judicial
Committee that provincial legislation imposing succession duties
on foreign movables of a domiciled decedent was not ultra vires,
I endeavoured in Smith’s case, supra, to state what, from my point
of view, were the most plausible arguments in support of the
applicability of the maxim mobilia sequuntur personam in justifica-
tion of such legislation.

In the present case the transmission itself admittedly took
place under and by virtue of Quebec law and in that sense *“ within
the province.” If the transmission may be regarded as the
subject thereof, the taxation would clearly be within provincial
legislative jurisdiction. There is no doubt a body of authority,
much of it conveniently collected in a recent American publication
cited by the appellant, Gleason & Otis on “ Inheritance Taxation,”
in favour of that view. But, unless Lambe v. Manuel, [1903]
A.C. 68, may be so considered (I think it cannot) no English
authority has been cited for it.

But whether the tax now in question should be regarded as
imposed on the transmission itself or on the property on the
occasion of its transmission, it is unquestionably a succession duty
in the strict sense of that term as understood in England. This
Court has so recently held in Smith v. Provincial Treas’r of Nova
Scotia, 47 D.L.R. 108, 58 Can. S.C.R. 570, that it is competent
for a Provincial Legislature to impose such duties on the movables
of a domiciled decedent situate outside the province that further
examination of that question here seems futile—if, indeed, it is
not entirely precluded. Following that decision therefore, I
would allow this appeal with costs here and in the Court of King’s
Bench and would restore the judgment of Lemieux, C.J.
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MiGNavLT, J.:—This is an appeal by the collector of provincial
revenue for the District of Quebee, in the Province of Quebec,
from the judgment of the Court of King’s Bench (appeal side),
which reversed the judgment of the Superior Court (Lemieux, C.J.),
and dismissed the action which the appellant had taken against
the respondents in recovery of $14,828.46, for succession duties
and interest alleged to be due on shares of the aggregate value of
$213,039.75 in a large number of companies whose head offices
are outside the Province of Quebec. The respondent, Mrs.
Sharples, is sued as well personally as in her quality of testamentary
executrix of the late John Sharples, in his lifetime of the City of
Quebee, and the other respondents are sued as executors of the
said John Sharples, and the prayer is that Mrs. Sharples, personally,
be condemned to pay the said sum, and that the judgment be
declared executory against all the respondents, in their quality of
executors, on the property or moneys in their possession belonging
to the beneficiaries of the succession of the late Sharples.

The Superior Court, 55 Que. S.C. 301, applying the rule
mobilia sequuntur personam gave judgment to the plaintiff, but
this judgment was reversed by the Court of King’s Bench on the
following grounds, the Chief Justice and Carroll, J., dissenting:—

Considering that the p of the Provincial Legislature are not plenary
but limited to “direct taxation within the province” (British North America
Act, section 92, s.8. 2), and that any attempt to levy a tax on property locally
situate outside the province is not “taxation within the province” and is
beyond the competence of the Provincial Legislature.

Considering that the ion of t issions within the province of
property locally situate outside the province is an attempt to do indirectly
that which the Legislature is forbidden to do directly and is in effect taxation
of property not within the province.

Considering that the property and shares in question in this case are
locally situate and have a situs outside the province.

Considering that there is error in the judgment appealed from, to wit,
the judgment of the Superior Court sitting in and for the District of Quebec
herein rendered on the iwenty-second day of November, 1918, maintaining
the action of the respondent es-qualité:

The Court doth maintain the appeal, doth reverse the said judgment
appealed from, and now giving the judgment which the SBuperior Court
ought to have pronounced, doth declare the Statute 4 Geo. V., ch. 10, upon
which the present action is founded, to have been and to be ulira vires of the
Quebec Legislature and doth dismiss the action of the respondent es-gualité
with costs in the Superior Court and costs of the appeal against the respondent
es-qualité in favour of the appellants.
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The legislation in question is contained in three statutes passed
in 1914 by the Quebec Legislature, being chs. 9, 10 and 11 of 4
Geo. V.

Chapter 9 imposes succession duty on property movable and
immovable, the ownership, usufruct or enjoyment whereof is
transmitted owing to death, and it defines ““property” (sec. 1376)
as including
all property, movable or immovable actually situate (in the French version,
“réellement situé”) within the province, and all debts which were owing
to the deceased at the time of his death, or are payable by reason of his death,
and which are either payable in the provinee, or are due by a debtor domiciled
therein; the whole whether the deceased at the time of his death bad bis
domicile within or without the province, or whether the transmission takes
place within or without the province.

Chapter 10 (sec. 1387b) imposes succession duty upon

All transmissions within the province, owing to the death of a person
domiciled therein, of movable property locally situate outside the province
(in the French version ‘‘biens meubles situés en dehors de la province” at the
time of such death.

It also states (sec. 1387¢) that

All debts owing to the deceased at the time of his death, or which are
payable by reason of his death, and which at the time of such death were
payable outside the province, are included in the movable property taxable
in virtue of this section.

Chapter 11 is a declaratory statute, the object of which is to
declare that these taxes are direct taxes within the meaning of
sec. 92 of the B.N.A. Act. 1 do not think that this statute need
be further considered, for if these taxes are really indirect taxes,
the express declaration that they are direct would not change
their nature.

Taking now the scheme of taxation adopted by the Quebec
Legislature as a whole, it taxes:—

1. All property, movable and immovable, actually situate (“tout bien
mobilier ou immobilier réellement situé”) within the province, the ownership,
usufruct or enjoyment whereof is transmitted owing to death, and all debts
which were owing to the deceased at the time of his death, or are payable by
reason of his death, and which are either payable in the province, or are due
by a debtor domiciled therein, the whole whether the doooued at the time of
his death had his domicile within or without the p ce, or whether the
transmission takes place within or without the province (eh.ptc 9); 2. All
transmissions within the province, owing to the death of a person domiciled
therein, of movable property locally situate outside the province at the time
of such death, including all debts owing to the deceased at the time of his
death, or which are payahle by reason of his death, and which at the time of
such death were payable outside the province (chapter 10).
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It is of course obvious that the rule mobilia sequuntur personam
—which is laid down as a general rule subject to certain exceptions
by art. 6 of the Quebec Civil Code—may be excluded by the use
of apt and clear words in a statute for the purpose (per Lord
Robson in The King v. Lovitt, [1912] A.C. 212, at page 221). I
cannot help thinking that this has been done by these two statutes,
the first of which taxes property, movable and immovable, actually
situate within the province, and the second imposes the tax on the
transmission within the province of movable property locally
situate outside the province. In other words, the actual or local
situation of movable property, rather than its situation by virtue of
the rule mobilia sequuntur personam, is considered for the purpose
of succession duties. This would suffice to distinguish this case
from Smith v. Provincial Treas’r of Nova Scotia, 47 D.L.R. 108,
58 Can. 8.C.R. 570.

The Court of King’s Bench holds that the provinee cannot
tax property situate outside the province, and tha