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DIVISION COURTS.

OFFICKRS AND SUITORS.

Curwxs.—On the mode of appointing a Deputy
Clerk, we have had some questions put to us, and
as the matter i: of general interest we notice it
nnder this head.

The authority for appointing a Deputy Clerk is
given by the 10th section of the 1D. C. Act. There
are two preliminaries,—first, the Clerk nust be
?revented by ilfress or other unavoiduble accident

rom acting as Clerk—and second, the approval of
the Judge must be obtained in order to render the
appointment valid. On the first ground the Jndge
is the proper authority to determine whether such ill-
ness or unavoidable accident, within the meaning of
the Enactment, exists, and it is unnecessary there-
fore to enlarge upon it. What is meant by waaveida-
ble accident 1t is not easy to say, but asthisis putin
contradistinction, ag it were, fo t/luess, it leaves a
wide margin for action. It is proper that applica-
tion should in the first place be made to the Judge;
it may be personally, or by letter entering into all
necessary particulars for the Judge’s information.
The appointment should be made in writing, and
may be in the following form :—

I, , Cletk of the Divi-ion Court of the County
of , being prevented by (illness™ or “unavoid-
able accident) from acting in my said oftice, do
hereby, with the approval of , Judge of the
County Court of the said County, appoint ——— of
the of in the said County (“Gentlemaust,
&c.”’) to be my Deputy duting the x,»eriod of such (my
winess” ot “unavoidable accident) according to the
tenth section of the Divi<ion Courts Act of 1850,

Given under my hand this —— day of AD.18

Clesk of 1'he said Court.

.

Approved by me,

Judge,’&c.
That the Judge should enter his approval on the
ApJ)oinlment is not indispensable, but it is better so,
and m

a‘m)revent any misunderstanding or difficulty
afterwards,

There is no provision in the Statute enablingthe
Judge to appomnt a Deputy Clerk, and in case of
the inability of the Clerk to make such appointment
the only means of having the office legally filled is
for the Judge to appoint some person as Clerk, with
an underetanding that he go out of office wheu the
cause of such appointment has ccased, and the
former incumbent 1s able to resume his duties. In
such appointment the usual Bond and Covenant
must be executed and filed, for the party would not
be a Deputy, but Clerk in his own right, and the
Statute only makes the Clerk and his Sureties
respousible for the acts and omissions of the Dcputy
Clerk. Al‘l,papcrs requiring the Clerk’s signatuve
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should be signed by his Deputy Clerk in that
capacity. .

The New Tuarif—We would be glad to hear
from Clerks as to the working of the new Tarifl’;
if they have experienced any difliculty in bringing
it into practice ; and if the Fees now given are sut-
ficiently remunerative for the labour imposed : also,
if any amendment in the law, as it afiects them, is
called for.

On one subject we have heard complaints—the
want of proper accommodation in out Divisions for
holding the Courts—and as no provision is made
in the Act for securing a proper place thac the
Cletks arc compelled to pay for such accommoda-
tion out of their sinall incomes, or that the Court is
held in a Tavern, to the annoyance of the Oflicers,
not to speak of the public injury resulling. The
Judge has certainly a remedy to some extent in his
hands, by appointing the sittings at some place
where there is sufficient publie spirit to provide a
proper room, (not tavern) or to secure the use of a
Town Hall or School House for the purpose; but
the 1cal remedy for this grievance can only be
applied by the Legislature. We desire to know
from Clerks if this complaint is general, and to
learln what iinprovements occur to them as practi-
cable.

H not in this nmumber we will in the next be pre-
pared to announce inducements for securing a
complete guide to Officers—Clerks and Bailitis—
in the discharge of their numerous and important
duties. As occasion required or as correspondents
desired information on points of practice our col-
ums have been open to them, and in nearly every
case answers have been furnished by us; but we
can sce that there is something more necessary, and
our efforts will be directed to procure for insertion
in the Law Jourral more systematised and more
detailed information ; at the same time we will
coutinue to advise on points of practice as cirenr.-
stances may suggest.  The advoeacy of all that
may be justly advanced for improving the position
of Officers and giving a fair return for the labours
and fesponsibilities imposed upon them by law,
we have had prominently in view from the first,

Banarrs.—Note scized wunder execution, how
sucd.—We are asked by A Bailiff” if it be neces-
sary for him to sue in his own name on a Promis-
sory Note seized by him under a Warrant of
Execution, and whether, if compelled to sue, he
may not claim to be indemnified by the plt. against
costs, in case the maker of the note, the person to
be sued, should have judgment in his favor.

The cnactment on the subject is contained in the
90th section of the . C'. Act, which only makes
it incumbent on the Bail'ff /o hold promissory

notes™ and other “securit:es for money” which
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shall have “bheen scized or tuken® for the benefit
-of the plt.; and it is provided that “the plt. may
suc in the name of the dft. or in the name of any
Fcrlon in whose name the dft. might have sued ¥
of the recovery of the stm or sums made payable
thereby : the action therefore should be instituted
by the Creditor (who must pay or secure all costs
that may attend the proceeding) and not by the
Bailiff. "It is the Bailiff’s duty to return the Note
*seized into Court, or to allow the plt. to take a copy

at he may enter a suit upon it when the time of
payment shall have arrived. “I'he more convenient

ractice, it seems to us, would be for the Bailift' to

and over unmatured Notes seized to the Clerk—
and it would be proper for him, when he can con-
veniently do so, to natify the maker of the Note, or
other party responsible on a money security, that
the #ame has been seized by him under execution,

When the creditor (the plt.) sues on the Note the
Clerk will find it to be his duty under the 19th
Rule of Practice to add a notice to the Summons
cautioning the dft. that the creditor only has power
to digcharge the suit. To this notice the defend-
ant’s attention should be drawn by the Bailiffi—
especially when the party served is an illiterate
person—to guard him against paying the amount
1o the parly in whose name the suit 1s brought (the
t})’r‘iginal dit.) or settling the suit in any way with

im,

AUITORS.
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FORM AND REQUISITES OF CLAIM AND DEMAND.
(Continued from page 161.)

Srng in special character.—If the plt. sues or the
dft. is sued in a particular character, for example
as executor or administrator, it should be shown in
the particulurs by adding after the plaintifi’s or
defendant’s name the words ¢ Executor” (or “Ad-
ministrator”) * of deceased.?

Statement of Cause of Action.—The claim or
demand should in every case admitting thercof
show the particulors in detail, and the sum clajmed.
Thus if the action be on a *“Store Bill ¥ or irades-
man’s bill, the items of the account are given; or
if the account in detail can be proved to fave been
elready rendered, it is usually sofficient to say, ¢« 'To
amonnt of account rendered £———.  H the action
be on a Promiszory Note, ¢ Stock Ncic,” “Labour
Note,” or any other written coniract, it is to be
copicd, or the substance of the documert set down
in writing—in practice it is usual 1o hand the
original Note, &c., 1o the Clerk, who makes the
capy, &c.

Where the action does not admit of detailed par-
ticulars, there must be a statement of the facts

constituting the cause of action, in ordinary and|of the ~ase.

in respect thereto : thus if the action be for assauit
the particulars may be as follows :—
“A B of . states that C. D, of weew—, did on the
—day of ~ s AD. «, at the Township of
~, unlawfully ®assault and beat tho said A. B.*
The said A. B. hath sustained damages o tho amount
of £~——, und claims the samo of the said C. D.”B
Or if the action be for taking property, instead of
the above between the asterisks, (*—*) say :—
“Take and convest ono cow, (or us the case may be) the
property of the said A.B.Y
Sufficient hus been said to give a general idea
of the way in which the particulars are to be made
out. Any man of ordinary intelligence, keeping
in mind what was said in our last number under
this head—that a muin object of the parnticulars is
Lo inform the dft. of what will be attempted to be
proved against kim at the hearing—will not find
any difliculty in framing the particulars: and any
little mistake not calculated to deceive or mislead
the dft the Judge will rectify, if objected to, at the
hearing,

Leaving Particulars for Suit—When the claim
or demand is made out by the plt. it should be
delivered to the Clerk at his office, and the neces-
sary Fees paid on it, as soon as possible, for if left
till nearly the lust duy for service the Bailiff may
be out attending to his duties, or the dft. may hap-
pen to be from home at the time : the consequence
is that the dft. is not served, and thus the ncedless
expense of a second Summons must be incarred.
I{ the plt. desires his case to be tried by a Jury, the
Kroper time to notify the Clerk of his wish is when

e enters the claim, and he must then deposit with
him the Bailift?s fees and other charges on sum-
moning a Jury.

e o}

ON THE DUTIES OF MAGISTRATES.

SKETCHLES BY A J. P,
(Continved from page 161.)

MODE O CCMPELLING THE APPEARANCE OF PARTIES.

The information or complaint having been pro-
perly laid, und it being determined to proceed by
way of surnmary conviction, the nextstep necessary
to be considesed is, in what way the defendant’s
appearance before the Magistrates s to be secured
to answer the charges against him: it is effected
by the Magistrate issuing process for the purpose.

Process is of two kinds, viz., a Swmmons  and
a Warrant, and either may be used in tlie first
instance according to the circumstances and nature
In many Statutes the particular pro-

eoncise language, and the sum of monev claimed’ cess to be used, whether summons or warrant, is
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pointed out; but previously to the passing of the
act 16 Vie, c, 178, there way no general provision
regulating the ‘g)ractice, and it was left in o great
measure o the discretion of the Magistrate whether
a summons or watrant should issue in the first
instance,

The following Act conferring summary jurisdic-
tion on Magistrates, viz., the 4 & 5 Vie. ¢ 27,
(tnjurics to the person) the 4 & 5 Vic. c. 23, (mali-
cious tnjuries fo property) may be cited as instances
where express authority is given, in the Magistrate’s
discrotion, to issue a warrant without previous
suwmmons upon oath of the offence; and the 7 Vie.
c. 12, (for preservation of game) as an instance
requiring a summons 1o issue in the flrst instunce,

Whete the proceeding is not regulated by the
recent Act, the rule of practice may be thus laid
down. In case information is laid under a Penal
Statute (the informer entitled to half the penalty)
and in cvery case not involving a breach of the
peace, by sumnions.is the propér mode of procuring
the defendant’s appearance: if the summons be
disobeyed there is generally a provision for a war-
rant on proof of service of summons, or for the case
being decided ex parte. If the offence is not deposed
10 on oath, 2 summons is the onfy proper process,
and so also where the Statute acted under iz silent
on the point whether a summons or warraut should
issue in the first instance.

There are many cases where ditferent Statutes
authorize Justices to issue a warrant in the first
instance, without any previous summans, but even
in such cases when the dircction is not émperative,
but left as a matter of discretion ta the Justice
whether to issue a summons or a warrant; the
discretionary power to arrest without previous sum-
mons, should be cautiously and sparingly exercised,
‘for it will be often found that the accusation is of a
frivolous nature, or grounded for the most part on
some bad feeling between the parties; so that,
unless it be madc appear or oath by the com-
plainant, or a third party, that the objects of the
prosecution may be defeated by the deferdant’s
absoonding, or the like, the Magistrate onght not
to issue a warrant in the first instance. [*]

Where no mode of process is pointed ont, the
recent Statite (16 Vic., ¢. 178) will regulate the

ing. A general rule is prescribed by that
Act; sec. Ist enacts that in all cases where a Jus-
tice has jurisdiction it shall be lawful for such
Justice or Justices—

#To issue his or their summons, directed to such person, stat-
ing shortly the matter of such infoiination or complaint, and

{*] This swstement, if in the inf ion, may te as fnl'ows, ‘and
806 308 e furthes 3610k £hot ¢ &5 So0d re0som %0 dehieve, cnd doth veracy beliere
that $Ag ——— will e unlawfally sbeent tumselfl from 2 oGt of the
said cognty 1 arderto avord  and § h for his said nfense,—
Seoe observations of Lo Tenterden in Heg, s, Hing, 1 Mond and M. 169-3
Tk P.WEs. . Tt 3o, Hanwar vetheunbee, T Meed A M. 18 ~R, o8,
Nareyr, 1I3Eaet &S,

requiring himn _to appear at a cetain timo vud place, before
the sawe Justice, or before such other Justice or Justices for
the same Territorial Division as shall then.be there to answer
to thoe said information or cumplaint, aud to be turther dealt
with according to jaw.”?

But it is also made lawful to issue a warrant in the
first instance, in preference to a sminmons; sec. 2
enacts that it shall be lawful for the Justice—

«“ Upon oath ur affirmation being made before him or then
substantiating the matter of such information or complaint to
his or thejr satisfaction, to issue his or their warrant to appre-
hend the party so summoned. and to bring hitn before the
same Jusiice or Justices, or before sume other Justice or Juas-
tices of the Pence, in and for the same Territorial Division,
2 answerto 1he said information or complaint, and to to fur-
ther deait with according to Jaw ; or upon such informativa
being laid as aforesaid for any oftence punishable on convics
tion, the Justice or Justices before whom such information
shall have been laid, may, if ke or they shall think fit, upon
oath or affirmation being made before Lim or them, substan«
tiating the mutter of sich information, to his or their satis<
taction, wmstead of issuing such summons as aforesaid, issue,
in the firs! instance, hus or their warrant for apprehonding
the person, against whom such formation si:all have been
80 Jaid, and bringing him before the same Justice or Justices,
or before some other Justice or Justices of the Peace in and
for the same Territorial Division to answer to the said infor-
mation, and to be further dealt with according to law.>?

Of the processes to secure the dft’s. appearance,
which may be made available under the Act—
Summons and Warrant—the Magistrate must exer-
cise a sound discretion as to which he will employ.
It our judgment the safer and fairer practice that
is most in accordance with natural justice, is by
summons, to commence with,

ON THE DUTIES OF CORONERS:

{CONTINUED FRNN PACK 145.)

H.—PRACELDINGS IN RELATION TO INQUESTS.

Form of Inquisition.~The Stat. 13 & 14 Vie. c.
56, declares that Inquisitions shall not, on mere
technical grounds, be liable to be set aside; but
that, if moved against, it shall be competent for
any Judge of Assize, or any Judge of the Superior
Courts at Common Law, to order the same to be
amended. The 4th section provides :—

IV. Thai no Inquisition found upon or by any Coronet’s
Inquest, nor any judgment recorded upon or by vittue of
any such Inquisition, shall be quashed, stayed, or reserved,
for want of the averment therein of any matter unnecessary
to be proved, nor for the omission of any technical word or
wards of mere forni or surplusage ; and in all such cases,
and ali others of tachnical defect, it shall be lawful far
either of the Superior Courts of Common Law, or ani;lndc"d
thereoi, or any Jludge of Assize or Gaol Delivery, if hs shall
thigk fit, upon the occasion of any such inqujsition being
called 1n question before them or him, to order the same to
be amended, and the same shall be amended accordingly.

"e folewing form of caption and attestation of
Inquisition is in genceal use 1
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Form of Cuption and Attestation.
County of , 1 An Inquisition indented taken for our

Ta wit: Suvercign Lady the Queen, ut the dwell-
ing house of N.' N., in the Township of ———, in the
County of ——~ aforesaid, the day of y in
tho ——— year of the reign of our Sovereign Lady Victoria
by the Grace of God of the Unitcd Kingdom of Great Britain
and Ireland, Queen, Defender of the Faith, and in the year
ef onr Lord one thonsand cight hundred and ———, before
A. B., Esquire, one of the Coroners of our said Lady the
Queen tor the said County, on view of the body of H. .,
then and there lying dead, upon the oath of (naming
the Jurore sworn) poud and lawfulmen of the said County,
duly chosen, and who being then and there duly sworn and
chargad to enquire for our Sovereign Lady the Queen, when,
how, and by what means the said I1.il. came to his death,
do upon their ouths say, That &e.

In witness whereof, as well the said Coroner as the Jurors
aforesaid, have hercunto set antd subscribed their hands
and seals tho day and year first above written,

A. B., Coroucr, (L.S.1
——= Foreman  [L.S.]
{ The other
t Jurors (L.S.]
sworn,

The snbjoined Forms will be found useful, and
can Le adapted to the majority of cases :—

1. Inquisition for Murder— by Stabbing.

[Caption as abore, then Izroceedj--'rhat ey Jute of the

Township of y 11 the County of , labourer,
otherwise , [or ¢ thal a certain person to the Jurors
aforesaid unknown) on the —— day of —-—, in the year
aforesaid, with force and arms at the Township of ————,
in the County aforesaid, in and upon the said H. H., in the

ace of God and of our said Lady the Queen then and there

ing, feloniously, wilfully, and of hus malice aforethought,
did make an assault; and that the aid y witﬁ a
certain knife of the value of sixpence, which he the said
in his right hand then and there had and held, the
said . H. in and vpon the left side of the belly, between
the short ribs of him the said 11, 1., then and there feloni-
ously, wilfully, and of his malice aforethought, did strike
and thrust, giving to the said H. H. then and there with
the knife aforesaid, in and upon the said left side of 1he
belly, between the short ribs of him the said M. I, one
mortal wound of the breadth of three inches and of the
depth of six inches 5 of which said mortal wound he the
said 11, 4., from the said —— day of , in the yea:
aforesaid, until the ——— day of the same mouth of s
in the year aforesaid, at the Township aforesaid, in the
County aforesaid, did larguish, and languishing did live;
on which said —— day of , in the year aforesaid, in
the County aforesaid, of the said mortal wound did die:
and so the Jurors aforesaid, upon their oath aforesaid, do
say that the said ——, otherwiso called ——, [or, “the
suid person to the Jurors aforesaid unknown, as afore-
said’’] him the said H. H. in manner and form aforesaid,
feloniously, wilfully, and of his malice aforethought, did
kill and raurder, aguinst the peace of our said Lady the
Queen, her Crown and digmty.

[And the Jurors afuresaid, upos their oath aforesaid, do say
that the said ———, otherwise called , [after the
doing and committing of the felony and murder aforesaid,
withdrew and fled for the same, and that the said
otherwise called

]

»(@)] at the time of the doing and

te) The Sndinng of Bight is not common.

committing the felony and murder aforesaid, had not sny
s or cha'tels, lands or tenemeuts, within the eaid
‘ounty or elsewhere, to the knowledge of the Jurors afore-
said : or, “And the Jurors aforesaid, upon their oath afore-
said, do say that the said s otherwise called y
at the time of the doing and committing of the felony and
murder aforesnid, had goods and chuttels contained in_the
inventory hereunto annesed, which remain in the custody
of e, (B.)

In witness, &, [Altestation as above.}

2. By Striking with a Stick.

Carrion and commenceiment as abore] did make an assault s
and that the said —, with a certain largo stick, of no
value, which he the said - in his right hand then and
there had and held, him the said H. 1, in and upon the
head of him the said H. H. then and there feloniously,
wilfully, and of his malice aforethought, divers times did
strike and beat, there and then giving to him the said H.H,
by the striking and beating of him the said H. H. with the
sfick as aforesuid, in and upon the right side of the head of
him the s.id H. }H. one mortal bruises of which said
mortal bruise, he 1he said H. H. then and_there instantly
died : and so the Jurors aforesaid, upon their oath afore-
said, do say that the said s otherwise called ———,
him the said . }. in manrer and form aforesaid, feloni-
ously, wilfully, and of his malice aforethought, did kill
and murder, against the peace of our said Lady the Queen,
her Crown and dignity. {Concludecd as 1a Form No. 1.}

———

3. By Benting with Fists.

Cavrion and commencement as above] did make an assault;
and that the said ——-—, with both his hands him the said
H. H. did then and thera in and upon the head and left
temple of him the said H. H., feloniously, wilfully, and of
his malice aforethought, strike and beat ; and that the said

, by the striking and beating aforesaid, did then and

there feloniously, wih‘?ﬂl ,_and of his malice aforethought,
give unto him the said H. H. one mortal bruise i and upon
tho said left temple of him the said H. H., of the length of
two inches and of the breadth of two inches, of which said
mortal bruise he the said H. H. then and there insunt?'
died ; and so the Jurors aforesaid, upon their cath aforesaid,
do say that the said ———, otherwise called -
the said H. 31, in manner and form aforesaid, feloniously,
wilfully, and of his mualice aforethought, did kill and
murdJer, agamst the peace of our said Lady the Queen, her

Crown and dignity. {Conclusion as in Form No. 1.]

—— lm

4. By Shooting.

Carrioy and commencement as above] did make an assault;
and that the said » otherwise called » with a
certain pistol of the value of five shillings, then and there
charged with gunpowder and one leaden bullet, which said
pisto{iK he the said ———, otherwise called ~———, in his
right hand then and there had and held, then and there
icloniously, wilfully, and of his malice aforethought, to,
upon, ani against the said H. H. did shoot and duchaxﬁre,
and that the said , otherwise called ~—y With
leaden bullet aforesaid, out of the pistol aforesaid, then and
there by force of the gunpowder, shot and sent forth as
aforesaid, the said H. H. in and upon the belly of him the
said M. H., upon the right sile, near the hip, then and
there feloniously, wilfully, and of his malice afol?thouﬂl;t
did strike, wound, and penetrate, giving to the said H. H.

(b) The finding with respect to s is seldom reserted to in practice, and
the omission of it will not vitiate. "By 4 & 8 Vie. ch. 24, &, 10, the Jury empan.
clled to try a person indicted for tresson of folony, shall not enquirs concenining
his goods, &c.; but this Statute does not apply 10 Coroners' Jaries, who sre
sumir.oiied to enquire of the cause of the demth only,
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then and there with the leaden bullet aforesaid, so as
aforesaid shot, discharged and sent furth out of the plslpl
afuresaid, by the sail ———, otherwise called ———, in
and upon the belly of him the said H. H., upon the rizhit
side, near the hip, one mortal wound of the depth of three
inches, and of the breadth of one mch, of which said
mortal wound he the said H. H. then and thete mstangl?'
died: and so the Jurors aforesaid, upon their oath aforesaid,
do say that the said ———, otherwise called ———, him
the said 1L 11, in maurer and fm aforesaids fe oniously.
wilfully, and of his malice aforethouszht, dul kill and
murder, against the peace of our taid Lady the Queen, her
Crown and dignity. [Conclusion as in form No. 1.]

8. Inquisition for Manslaughter.

(The same as murder, omitting the words ¢«of his malice
aforethought® throughout, and the word % murder” in tho
conclusion.)

6. Casual Death—Found Drowned—Nane unknown,

Carriox as before] do upon their caths say, That the said
man, to the Jurors aforesaid unknown, on the ——— da
of » in the year aforesaid, at the Township aforesaid,
in the County aforesaid, was found drowned and suflocated
in a certain river there called s and that the said
man, to the Jurors aforesaid unknown, had no marks of
vioience appearing on his bady, but how or by what means
he became drowned and suffocated, no evidence thereof
doth appear to the Jurors.

In witness, &c. {Usual attestation.}

9. Casual Death—Found Dead.

Carriox as abote] do upon their oaths say, That the said
H. H., on the —~— dda¥ of , in the year aforesaid, at
the Township aforesald, in the County aforesaid, m a
certain field there, was found dead ; and that the saud LI
hud no marks of violence appearing on his body, but by the
visitation of God, in a natural way, and not by any violent
means whatsoever, to the knowledge of the said Jurors, did

ie.

In v'vitneu, &c. [Usual altestation.)

8. Casual Death—Drowned by Bathing.

Carrion as before] do upon their oaths say, That the eaid
H. H., on the —— day of ———, in the year aforesaid, at
the Township aforesaid, in the County aforesaid, going
into a certain pond there called ~———, to bathe, it so
happened that accidentally, casually, and by misfortune,
the said H. H. was, in the waters of the said pond then and
there suffocated and drowned, of which said suffocatiou and
drowning the said H. H. then and there instantly died : and
so the Jurors aforesaid, upon theic oath aforesaid, do say
that the said H. H., in manner and by the means aforesaid.
accidentally, casually, and by misfortune, came to his
death, and not otherwise.

In witness, &oc. [Usual allestation.)

9. Casual Death—Death in Prison.

Carriox as before] do upon their oaths say, That the said H.
H., being a prisoner.in the Gaol of the County of w—w-,
at the Town of , in said County, on the —— day of

, in the year aforesaid, at the Prison aforesaid, by

the visitation of God, in a natura! way, to wit, of a fever,

and not otherwise, did die.

Ia witness, &c. (Usual altestation.)

(Yo AKX covpnten,)

U. C. REPORTS.
CHRANCERY.

Grattas n, Hune,
Ripanian proprictors—Ingunction,
*

The paintiff a1d defendant were owiters of mills on the same atream, tha
Wefi i Lt Beaneg Bawver dow i g, and eteeterd betve, thint of the st antify,
By the erection of the damof the defendant, it was allegemd that the plaintidg
il sealege was tfeeted injoraon e Mihongh it wae shewn that the
plainti 10 in anler towwark lieall was comaelled to dan back the water so
us to overtion furde aher ap the proaperty of the detendant, the title to
whi b be b altataed afiee the canmence et CHus sut, the court (Estetg
V. G, dissentienre] hedl the pluntitf was eutitied ta an Bapunction ngains! tha
defendant, £ 3 lism from ing the water back upon the plutntifi’s

propeety,
J 14 V. C. Chan, Rep. 1.]

The bill 1n this case was fled by Willivm Graham against
Rowland Burr, and stated to the effect that plaintil being
the owner of eighteen acres of Lot No. 31, in the 10th cona
cessian of Vanahan, across which the river Humnber flowed,
begin in April 1850, to aiect a suw mill, and dii a mill race
thereon & that defendant being the owner of Lot 31, in the Sth
concession, had in July 1849 thrown o dam arross the river
on his premisos, the effectof which was to pen back the watar
upon the mill of plaintiff: that Burr hadleased bis lot tn one
Mecintosh, who, after the lease, had ruised the dam to a
greater height, swherenpon plaintiff’ brought an acion at Jaw
and obtained judgment therein. upon which execution had
been sucd out against Mclntosh for £111 7s. 5., and which
was retmned aullabona : that Bury had obtained a surrender
of Melntosh’s interest in the premises, upon which the dam
was still allowed to reman, wheseby the plaintiff was hindered
iu the use of his will by reason of the backwater of such dam.

The bill prayed a perpetnnl injunction against the defendant
and all orthers the oceupiers of the =aid lot, restraming them
from permitting the said dam to remain at its then heizht or
at any such height as might pen or dun back the waters of
the said river over and above the usual and natural water
marks of the <aid stieam, or preveat the water e<caping from
the race of the plainuff’s mill. To this il the defendant
put in an answer.  The cause, having been put at issue and
evidence taken, now came on to ke heard on the pleadings
and evldence, the effect of which sutficieatly appears in the
judgment of the court.

Mr. McDonald and Mr. Charles Jones for plaintiff, cited,
amongst other cases, the Duke of Deronshire v. Elgin (a)
Soltaw v. De 12:d, (b) and Eden on injunction 352,

The defendant in person.

The Cnaxcerton.—The plaintift and defendant are mill
owners on the river Humber. The plaintiff’s mill is situated
higher up the stream than the defendant’s, and his complaint
is that the defendant’s dam pens back the water to an extent
which impedes the workiug of his machinery, and materially
injures his mull site. He prays that the continuance of this
nuisance may be prevented by perpetual injunction.

The jurisdiction 1s not deuied 3 it 1s of very ancient date,(c)
although its exercise has become much more frequent in
modom times; (d) but several objections are made o its
application in this particular case. Tt is snid—first, that the
plaintill’s title must be tried at law ;—secondly, that the
evidence beforo us fails to establish a case for equitable
relief;—lastly, that the plaintiff is himself a wrong-doer,
and on that greund disentitled to relief in this court.

The plaintifl’ answers the first objection by the assertion
that he has established his title at law ; and, as proof of that

(@)2 L. J. N.S. 496, §. C. TEng. .39, (6) 16 Jur. 326

(z) Bush v, Field, Cary ‘!29; Fuich ¢, Resbridger, 2 Ver. 390; Bush o,

Vestern, Pre. chu. 530,
(d) Dewhirst ¢, Wrigley, C. P Coop. 319; Elmhiret v, Spencer, 2 Me. & G.
$3; Renhdale Cana) Cn, o, Kin‘:'. 2 Slm. N, 8. 38; B:wsm’» v, Paver, &
‘Ah;' $16; Garduer v, The Village o Newburgh, 2 LeoR. 162, Ib, 272
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position, he prodices the exemplification of a judgment
obtained by him against one Mclntosh, who occupied the
premises In question when the dam was first constructed as
tenant to the deféndant; with a right to purchase. Upon the
trial of that action, the plaintiff’s damiages were assessed at
£60. As to the admissibility of this judgment, Blakemore v.
The Glamorganshire Canal Company (@) and Philips on
evidence, page 11, were cited.

In cases of this kind, where the jurisdiction which this
court exercises is ancillary, it is certainly the practice, as a
eneral file, to require the plaintiff to establish his 1itle at
aw. But that, although a general is not an universal rule;
it is compétent to this court, if it see fit, (b) to decree a
perpetual injunction, without a trial at law. It is matter of
discretion:

Theére are .some obvious reasons why the practice which
formerly prevailed in England on this subject, should not be
pursued strictly in this court. Ir the first place, there are
many cases of this class, i which this court is obliged to
proceed Withdut Hdving the legal question déterniined by the

roger tribunal ; because the right of suitors in this ourt to
gave the opinion dof a court of law is dénied. Secondly, the
neécéssity of having the legal title first €stablished at law has
beeri abolished by a recent stahite of the Imperial Legisla-
ture.(t) Lastly, one principal ground of the practice which
formerly prevailed was the iz perfect mode of taking evidence
previous {o the recent statute. That reason has ne application
here ; all the witnesses in the case were exaniined before the
couft.

_ Without detSrmining the sufficiency of any of these dnswers,
I am quite satisfied that this objection affords no gronnd for
refusing relief in this particular case. The defendant makes
no objection of this sort to the plamtiff ’s right to recover; on
the contrary, his arswer closes with this passage, ¢ defendant
" is willing and begs that a competent person or competent

persons %e appoirited by this court to survey, lay out and place
monumerits maiking the height, width and depth this de-
fendant’s dami shoul% and shall be, and the defendant shall
abide faithfully by the said decision.”

Again, the svidence addu¢sd by the parties appearing to
be insufficient, it was suggested that a new survey should be
made by a person to be appointed by the coart. This propo-
sition was agreed to by both parties, and an order was drawn
up, by consent, by which Mr. Dennis was directed to take
the levels of the stream in its then state, and afterwards to
cause the dams of both paities to be removed, so as to ascer-
tain conclusively the eftect of the defendant’s dam. This
order was complied with.” Mr. Dennis has been examined
before us as a witness ; and, if the evidence be satisfactory, I
am of opinion that it 1s our duty to dispose of this case now.
It was competent to these parties to submit the question of
nuisance to this court ; they did so submit it, and the evidence
before us is much more satisfactory thau it is possible, in
ordinary cases, to submit toa jury.

Lord Cottenham has discussed the law upon this subject in
several of his most elaborate judgments ; and in one of them,
Bacon v. Jones (d), there are some observations very per-
tinent, as it seams to me, to the present ca-e, ¢ when the
cause comes to a hearing,” he observes, ¢ 1he court has alsg
a large latitude left it, and 1 am far from saying that a case
may not arise in which, even at that stage, the court will be
of opinion that the injunction may property be granted without
having recourse o & trial at law. The conduct and dealings
of the parties, the faame of the pleadings, the nature of the

@)2C. M. & R. 132

(8) Farwell v. \Vglll?ridmﬂ Grant 31, and cases eited; Cory v. The Yar-
mouth and Norwich lway Co., 8 Rail Cu., 531,

f¢) 18 & 18 Vic, ch. 86, sec, €3,

1d)4 M. & C. 431,

right, and of the evidence by which it is established,~—these
and other circumstances may combine to produce such a
result ; although this is certainly not very likely to happen,
and I am not aware of any case in Whicﬁ it has happened.
Nevertheless it is a course unquestionably competent to the
court, provided a case be presented which satisfies the mind
of the judge that such a course, if adopted, will do justice
between the parties.”® And in Cory v. The Yarmouth &
Norwich Railway Co., Sir James Wigram says, ¢ H; on' the
other hand, the court is clearly with him, the court may, in
the exercise of its discretion, grant the injunction in the first
instance, there being no doubt whatever, although the question
is a legal one, and though a court of law is the proper tribunal
before which such question should be tried, that a court of
equity may decide the legal question if it thinks fit.”

I am satisfied, therefore-—subject to the question as to the
sufficiency of the evidence—that this case ought to be dis-
posed of hers. Before proceeding to examine the evidence,
1t will be convenient to advert briefly to the state of the law
upon this subject, which, at one period, would seem to have
been greaily ntisunderstood. It is said in 1 Wm. Saund. 114
a.n. 9, that ¢ a mistaken notion appears to have prevailed
for some time that the right to flowing water is publici juris,
and that the first occupant of it for a beneficial purpose may
appropriate it, and thereby gain a good title against all the
world, excluding the proprietor of the land below, who may
thereby be deprived of the benefit of the water, unless he has'
already applied the stream to some useful purpose.” That
doctrine 13 stated very plainly, as it seems to me, by Sir
William Blackstone (a) in his commentaries, and, also by
several judges of acknowledged learning. (b). Lord Denman,
indeed, considers that the passage from Blackstone, and the
dicta to which I have adverted, have been misconceived ; but
it is very difficult to rgconcile the language to be found in the
commentaries, and in the reported cases with the law as it is
at present understodd. In his chapter ¢ on title to things
EOSsessed by oceupancy,” Blackstone says, ¢ Thus too the

enefit of the elements, the light, the air, and the water, can
ouly be appropriated by occupancy, * * * M
If a stream be unocciipied, 1 may erect a mill thereon and
detain the water ; yet not so as to injure my neighbour’s prior
mill or his meadow, for fie hath by his first occupancy ac-
quired a property in the current.” And In Liggins v. Inge,
Chief Justice Tindal says, ¢ Water flowing in a stream, itis
well settled by the law of England is publici juris. * *
And, by the lawof England, the person who first appropriates
any part of this water flowing through his land to his own use
has the right to the use of 80 much as he then appropriaies,
against any other.” Bayley, J. says, “ Flowing water is
originally publici juris. So soon as it is appropriated by an
individual, his right is co-extensive with the beneficial use
to which he appropriates it.”” And in Bealey v. Shaw, Mr.
Justice Le Blanc says, ¢ The true rule is, that after the erec-
tion of works, and the appropriation by the owner of land of
a certain Suantity of the water flowing over it, a proprietor of
other land afterwards takes what remains, the first owner,
however he might, before such second a iation, kdve
taken to himself so much more, cannot do so afterwards.”

These passages do not seem to me to admit of the construe-
tion which has been placed upon them by Lord Denman.
But, however that may be, this doctrins, if it did prevail, is
plainly erroneous ; it confounds the corpereal thing, water,
with the incorporeal right 1o have it flow in its acoustomed
channe] ; it tréats the appropriation of a given portion of
water from a stream ase an appropriation of the current itself,
which it plainly is not; for running water, from its very
nature, is incapable of occupancy ; and it assumes the absence

(a) 2 Black, Com. pp. 14, 15, 403.

(5) Bes the judgment of Le Blanc, Bealey v. Shaw 6 East 208; of Holroyd,
! B&under’s u.‘t“ll.ewmnn, 1B. & ’Al. 288; of Bayley, W;llmmn’ v. Morland,
32 B. & C. 910; of C. J. Tindal. Liggins v. Inge, 7 Bing. 683,
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of all ownership, where there had been an appropriation by
operation of law for the common benefit of all riparian pro-
prjetqrs,

It is now well settled that every riparian proprietor is enti-
tled to the natural flow of the waters, without diminution or
obstruction. Mere appropriation confers no right. The lan-
guaﬁe of Sir John Leach in Wn'g'ht.v. Howard, (a) has been
cited by Lord ZTenterden as furnishing a clear and crmpre-
hensive statement cf the law upon this subject. < The night
to the use of water,” he says, “rests on clear and settled prin-
ciples. Primé facie, the proprietor of each bank of a stream
is the proprietor of half the land covered by the stream, but
there is no p:operty in the water. Every proprietor has an
equal right to use the water which flows_in the stream ; and
consequently no proprietor can have the rigitt to use the water
to the prejulice of any other proprietor. Without the consent
of the other proprietors, who may be affected by his opera-
tions, no proprietor can either diminish the quantity of water
which would otherwise descend to the praprietors below, nor
throw the water back upon the proprietors above. Every
proprietor who claims a right either to throw the water hack
above, or to diminish the quantity of water which is to descend
below, must, in order to maintain his claim, either prove an
actual grant or license from the proprietors affected by his
operations, or must prove an uninterrupted enjoyment of
twenty years, which term of twenty years is now adapted
upon a principle of %eneral convenience, as affording conclu-
stve presumption of grant.”

The nature and extent of thisright have not been settled as
et with precision. In Acton v. Blundell (by Chief Justice
;‘indal, delivering the judgment of the Exchequer Chamber,
appears to treat it as an easement acquired by each riparian
roprietor, through the assent and agreement of all the others,
implied from immemorial usage. But in Shuryv. Piggott, (c)
‘Whitelock J. says, < There is a difference between a way, a
common, and a water-course. Bracton, lib. 4, fol. 221-2,
calls them servitutes proediales, those which begin by pri-
vate right, by prescription, by assent. as a way or common,
being a particular benefit to cake part of the profits of the land.
This is extinet by unity, because the greater benefit shall
drown the less. ' A water-course doth not begin by prescrip-
tion, nor yet by assent ; but the same doth begin, ex jure
naturce, ham'ng tuken this course naturaily, and cannot be
averted.” This opinion, in which the Chief Justice and the
other judges concur, appears to me to assign the true ground
sad origin of the law ; it has been adopted, I believe, in most
of the States in the American Union, as it certainly has b
two of their most eminent jurists, Mr. Chancellor Kent (d)
and Mr. Justice Story; (¢) apd it has been recently approved
by the Court of Exchequerin England. (f)

The proposition that every riparian proprietor is entitled to
have the stream flow in its accustomed manner, without ob-
strootion or diminution, involves two other propositions ;— first,
that sach proprietor must have a right to apply the stream to
those useful purposes for which it was by nature intended ;—.
secondly, that no proprietor can have a Tight to apply it so'as
to groduoo injury to any other. To deny the first would be to
subvert the principle upon which the law rests,—would be, in
effect, to deny the right itself. It is an incideunt annexed to
the lund by operation of law, or, as Mr. Justice Whitelock
has expressed it, ex jure nature, because nature plainly
intended the stream for the common benefit of all; but, if
there be no right to apply the stream to beneficial purposes,
there is no benefit, and the foundation of the rule fgxls, To

o). 15 & 8. 208,

() 13M. & W, 38 -

{c) § Buist, 339, and see Browne v, Best, 1 Wil. 14.
(€) 3 Keat Com. 434.

(¢) Tyler v. Wilkinson, 4 Mason U, 8. Rep. 307,

(/) Wood v. Waud, 3 Exch, 716,

I e e ——
deny the secoud wou'd be to negative the existence of the
common right. If all be entit'ed to have the stream flow in
its accustomed manner, for their common benefit, it is obvious
that the injurious application of it by any is necessarily ex-
cluded. Every mode of enjoyment, indeed, will be attended
by some diminution of the quantity of the water, or some
variation of the current, but no mode of enjoyment, no dimin-
ntion - f the quantity of water, nq retardation or acceleration
of the current, is regarded as an infringement of the common
right, unless attended with material i.,jury to some other pro-
ptietor.

Such would seem to have been the rule of the civil Jaw.’

But it is said by Chief Baron Pollock, Wood v. Waud, that
running water may be used for manufacturing purposes in the
United States of America to an extent not permitted by the
law of England, which allows an action to be maintained, he
says, where a mode of enjoyment is adopted quile contrary to
the ordinaay one, by which the water is diverted into a reser-
voir, and there delayed for the purpuse of manufacture. | am
not satisfied that there is any ground for that distinction. In
neither country will the use of running water far ardinary
domestic purpeses, constitute a good ground of action, although
the quantity of water be serionsiy diminis'ied, and positive
injury thereby produced, ®qua profluens ad lavandwm et
potandum unicuique jure naturali concessa; hut in both
countries its applicatioi to manufacturing purposes will con-
stitute, 1 apprehend, a good ground of action where that mode
of enjoyment materially aflects other proprietors in their appli-
cation of the stream, )

Williams v. Morland, to which 1 have already referred, ia
sometimes cited as an authority for the propesition that ne
riparian propsietor can maintain an action for the disturbance
of his right, unless he have préviously appropriated the water
to some useful purpose. The case is not an authority for that
position ; but unquestionably there are dicta of ail the learned
judges who determined it to that effect. Mr, Justice Littledale,
for instance, observes, ¢ the masre right to use the water does
nol give a parly such a property in the new water constantly
coming as to make the diversion or obstruction of the water
per se give him any right of action. This passage obviously
confounds the corporeal substance with the incorporeal right.
Strictly speaking. no pioprietor has any property in the water
itself.  Inthat dense it is publici juris. The action is not for
the abstraction oi waterin which a property had been acquired,
but for the distorbance of the incorporeal right ; and it would
be contrary to all principle if such an action could not be
maintained without proof of previous appropriation. Mr.
Sergeant Williams, in his note to Mellor v. Spateman (a),
says, ¢ wherever any act injures anothes’s right, and would
be evidence in future in favor of the wrong-doer, an action
may be maintained for the invasion of the right, without proof
of any specific injury.” And the judgment of Buller. J., in
Hobson v. Todd,(b), is to the some effect. In Mason v. Hill,
Lord Denman repudiates the doctrine attributed to several of
he judges in Williams v. Morland, and Bower v. Hill (¢) in
the Common Pleas, goes far to establish the true rule. Chief
Justice 7'indal there says, ¢ But independently of this nar-
rower ground of decision, we think the erection of the tunnel
is in the pature of, and, until removed is to be conaidered as,
a permanent obstruction to the plaintiff’s right, and therefore
an injury to the plaintiff, even though he received no imme-
diate damage thereby. I he right of the plaintiff to the way
(a navigable water-course) i8 injured, if there is an obstruction
1n its nature permanent. If acquiesced in for twenty years, it
would become evidence of a renunciation and abandonment of
the right of way. That is the ground upon which a reversioner
is allowed to bring his action for an obstruction apparently

(a)1 Wms. Sand. 346, C.
G)4T.R. 7.
()1 Blog. N. S. 549,
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permanent, lo lights and other easements which belong to the
premises.  The plaintiff ’s premises would sell for less whilst
the tunnel is in cxistence if now put up for sule.”® Apylying
these principles to the case now before us, 1 am ol vpinion
that the plaintilf has established his right to equitable relief.
That the water of the stream was ponned back upon the

laintitl’s land to an extent very injurious 1 :ow established

youd all doubt, It is shewn vle.  “at thers 13 a fall o
about’ eleven inches in the phuntiff®s val race. Bt when Mr.
Dennis examined the pramises, beforo any obstiuction bad
beon remuved, he found the water 1 the bed of the river,
opposite 10 the nouth of the tail race, stinding at a leve) three
inches higher than he upper surface of the plautill *s muil
apreti 3 that is, he fouud that there wus a fall from the
river to the mill, instend of from the mill tothe niver, Bot
when the obstiuction had been partially removed, the water
full at the concession line cight inclies, and uot only the mui
apron, but half the 1ail ruce, was quite free from water.,

1t is said, however, that this injury was not oecasioned by
the defenduut’s works, but by certuin accumulations of duft
wood sn the stream which constituted a sort of natural dam.
Mr. Dennis’sopinion is guite oppused 1o this hypothesis. He
aays, iu hus fitst report, %on lowerin
fourteen inches, and opening thice driits of logs und dnft
wood which had accumuluted between the biidge and the
satd dam, the water fell at the 3aid Lrdge eight welies, Jtis
my opinim thaty, were the whole of the saul dum remaved,
and the niver between where it stands and the bridge referred
1o cleared out, the water at the latter point, at its ordinasy
flow, wonlit stand #til] four inches, ceitann .y two inches lower,
making the practicul effect of the defendunt’s dam to be that
the water ut the concession {ne stauds ten snches Iugher than
wonld be shewn by the natural flow ol the stream at that
poiut.”

But it.is said that the facts ettablished by Mr. Dennis’s
survey would lead to a conclusion different trom that which he
has drawn, and it is argued that a mere speculative opiniun
is insufficient, at Jeast.under such circumsiances, to wairant
a decrec, This was not an objection taken fur the first tme at
the hearing ; it constituted the defence 1n the action at law,
and much of the evidence in this coutt tended the same way.
It is much to be regretted, therefure, that the plainl should
have failed to ditect Mr. Dennis’s attention to tius pomt,
which, had it been suggested, might have Leen set at rest by
the first survey. Had the dr:fls beeu removed before the dam,
Mr. Dennis would have had the ineuns of determunng conclu-
sively the ultect of the dum taken singly. But unforlsnately
this was not suggested. The dam was first removed, and 1t
became impossible, consequently, to ascertain the effuct of
thie dam, taken aloue, as a matter of fact.

The foree of this objection was felt by the comt; and, for
the purpose of removing the supposed difficulty, a secoud
examination was directed. [ caunot say that this further
inquiry sesms to me to have been ahsolutely necessary. Facts
bad been clearly ascertained, quite sufficient to justify the
conclusion at which Mr. Dennts had artived. For previous
to the removal of either drifts or dam, he had required the
defendant to get his saw mill in operation, which was found
10 lower the water in the pond by two inches and a half, and
at the bridge, by an inch and a quarter. Now these fucts
demonstrate very clearly, as it seems to me, that the defend-
-ant’s dam had an effect over and above that caused by ihe
drifis ; that it penned back the water to a bhigher level than
would have been attaiued, had the drufts beeu the only obsta-
cles; were it otherwise, the lowering of the water in the muli
pond, before the drifts had been removed, would not have
produced any effect-at the bridge, a point higher upthe siream
than the drifts; but we fird that a change of two and a half
inches in the pond, did in fact produce a change of one inch
and & qaarter at the bridge ; to that extent, therelore, the injury
complained of must have been the effect of the dam and not
of the drifts, It is true, that the subsequent lowering of the

tho defendant’s dam |

defendant’s dam tothe extent of nine inches failwd to produoe
any perceplible effvet at the britlge; but that ract, instewd of
wenkening, yreatly strengihens the argument in favos of the
plaintitl ; so ’ar as each abstacle was sutlicient of itself, to
produce the given result, to that extent the remouval of one
anly, must have been necessanly without effect ; and, e con-
verso, so far as the removal of ane ouly, did produce a change
to that extent, such ong must have been the efficiont cause of
the ijury which its removal remedied.

But the further enquiry, if not abeolutely necessary, was,
under the cirsumstances, expedient, and would seeny quite
satisfuctory.  Mr. Dennis, having reconsidered the whole
matter, reiterates his former apinion 3 and it sceins 10 me that
the substsntial correctness of that opinion has been clearly
demonstrated. It had been ascertained by the first survey,
that removing the diifts, and loweting the delendunt’s damn
fourteert inches, caused the water in the plaiatiffs tuil
1aco to subside eight inches, and left his mill-apron and one
half of the ruce free {rom water. This experiment, us 1 before
observed, was considered mconclusive, becunae it failed to
determine whettier this subsidence was attributable 10 the
removal of the drifts or the reduction of the dam. But the
fuither enquity has quiie removed that difficulty, for in the
interval between the surveys the detendauy’s dam was recon-
strueted, by which means Mr. Dennis hus Leen enabled to
detenmine ats «flect, as a matter of fuct, with periect accuracy,
1t is now ascerttuned beyond doubt, that the defendaut’s new
dan raises the water to nearly t4e old height, the level of the
river at the plainuff’s tail race being at the time of the jast
simvey one inch higher than the upper surface of his mili-
apron, A« a matter of fact, theiefure, it can no longer be
denied that the Jdefendant’s dam does throw the waler back
upon the plaintifl to the extent of about nine. inches.

But it is said that the evidence still fails to make out a case
for equitable reliet. Mr. Dennig reports that the plainufi’s
water ptivilege, though sufficient for the pur of hght
machinery, as a cloth factory, for instance, 1s insufficient to
work a saw mill, at least with udvantage; and upon ths evi-
dence, it is argued that the pluintiff cannot come hece to be
protected in the eujoyment of a saw will wlich his water
power is insuflicient 10 work ; because, to entitle himaself to
equitable reliof, he must show a substantial injury done o
him in the application of the water 1o sore useftl purpose,
which cannot be true when the attempt has bevn as in the
present instance, o apply it to an impracticable purpose,

There are dicta in some of the cases, particalarly in the
Attorney General v. Nichol,(a) whith appear to suppoit this
objection to sume extent. Pechaps the observations to which
I refer should be confined to interlocutory irjunctions(b). Bat
if those dicta are to be extended to applications for perpetual
injunctions, at the Learing, where the legal right-has been
ascertained, there is great ifficulty in reconciling thewn with
principle, even when confined 1o the least favoiable cusesy—
where no injury exists ot the kind complained of iu the present
iustance, In such cases, even, which are certainly much
less favorable than the present, it is difficu't to discover why
equitable relief should be refused. Where rights of property
(and such would seem 10 be the light in which easements of
this class should be regaided,) are infringed, and where the
iufringement is of & permanent character, produsing & con«
stanily recurring grievance which cannot be adequately
remedied except by ® perpetual injunction, in such cases there
canuot be & doubt, 1 aEpmhend, that the coust, as o general
tule, will grant equitabie relief. 1f snch be the general rule,
why shou'd rights of this class, which our luw both recognises
aud prolects, cunstitute an exception. At common law, 8
nuisance, by act ol commission, was remedied by an assize
of nuisance, in which mode of procecding the plaintiff was

. 4
(2) 18 Veu. 338; aud see \Voed v. Suicliffe, 16 Jur. 15; §. C, 2,8. N. 8.183
() \Wynstanley v, Loy, 2 Swan. 323,
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not only e-dtitled 1o damages for the injury doue, but to the
abatement of the nuisatice aleo, (a) And although thd writ
of assize of nuisance has given place to the action on the
case, still a nuisance of this sort may even now be abated by
the plaintiff himself, (b) Again, & reversioner, who cannot
sustain any present damage, is permitted to maintain an
action for the protection of his right ; and, where the nuisance
is continued after a first verdict, substantial damages inay bo
recovered. In Shadwell v. Hulchinson,(c) Sir Launcelot
, afier having brought a previous action, as rever-
sioner, agninst the defendant, for darkening an ancient win-
dow, in which he recovered ono shilling damages, hrought
this second action for the continuance of the same nuisance,
and recavered £100 damages. This vordict tho court refused
to set aside. Now if courts of common law properly pesmit
action after action to be maintained for injuries of this rort,
and if verdicts for substantial damages are properly upheld,
although no actaal damage has been sustained, for the pur-
pose of indirectly securing to the l;!mmifl’ the specific enjoy-
ment of his right, I am quite unable to understand why ‘this
court, which can attain the sames olject directly, and by a
single suit, should refuse rolief, .
ut it is not necessary to determine the abstract point now.
This is not a case of the kind anrpoged. The present com-
plainant is the proprietor of a mill privilege, which is mate-
rially injured, as he has alleged and proved, by the nuisance
of which he complains. Now, were that all, it would not be
a defence, in my opinion, to an application for equituble
relief, under such ci;cnmslancesk that the w;nt;er had not l;ccn
applied to any useful purpose. A water privilege is a valua-~
b ep roperty fn igaplf—gu;ore valugble frequently thau the soil
to wq,ic itis annexed. But, obviously, its yalue may be for
the time Jesscned, or even \vholl( destroyed by such'a nuis-
ance as is here complained of, which, while it lasts, is some-
thing more a than a mere g_r‘:)spocuve injury to tho right
when called into exercise. o vesy subjoct is for the time
destroyod ; the water privilege, for the moment, ceases 1q
exist—and the present value of the property, as a nece-sary
consequence, is proportionally diminished ; for, ns thete is a
subsigntial difterence betwéon an actually existent water
wer and one which is to be called into being by a course of
itigation, it follows that there will e a substantial difference
in the price also. Now, if the defendant’s mill-dam be such 2
nuisance,—if it be productive of material injury to the plain-
tiff’s water privilege,—if it deprives him of the enjoyinent of
his legal 1i gu, and depreciates the pre<ent value of his pro-
perty, (and I am of opinion that all thig has bevn satisfactorily
established)—then, it will not be denied, I think, that for
such a wrong there ought to be, somewhere, an adequate
remedy ; auj, it is equally clear, [ apprehend, that the com-
mon law remedy is altogether inzdequate. The power of
bringing action after action, is not an adequate remedy. The
necessity for such repeated litigation is, in itself, an intoler-
able evil, and affords sufficient gronnd for equituble relicf.
But the common law remedy is plainly inadequate, in other
ts, to the ends of justi-e.” It cannot wrest from the
defendant that of which he illegally retains possession ; it
cannot secure the plaintifi in the specific enjoyment of his
rights, nor can it restore his Property 10 its real value. Inall
these respects, this court and this court alone, has the means
of doing complete justice, because that cannot be aceomplished
otherwise than by the protection of the right in specie; and
1 am of opinion, therefore, that the plaintiff would have been
entitled 1o a decree although no attempt had been made to
apply the water power to any useful purpose. (4) But where,
as in the presen! case, such au attempt has been made and

{e) Vin. Ab, tit. “ Nuisance,” H. & J,
(6) Raikes o, Tawasend, 2 Smith Rep. 9; The Larl of Lonsdale v. Neleon,
2B.2C, 23,

()2B. &k Adoh. 7. .
() The North Union Railw sy Campany~v, The Bolton and Preston Railvay
Company, 3 Rng.sc:u. 3o :

———

prevented by tho illegal act of the defendant, the vight to
equitable relief appears to me ta be free from doubt.

The last ground of defence fuils altogether upon the evt
dence. The defendant has not proved his title to Lot 33;
indeed, neither is that fact, nor the defence which resis upon
ity in issue in the cause, for tho allegation is that the defend-
ant’s title accrued after answer filed, and no amendmunt has
beenmade.(@) The evidence is materially defective in other
rospects.  Mr. Dennis disproves the existenco of any mille
site on Lot 33; and there is not enough to show that the
injury, it any exist, would sustain an_action, Tho fucts
far, morcover, to establish the plaintiff’s right to raise the
water on Lot 33 to the extent of one foot. Upon the whole,
apast froin the fundamental difficulty to which { have advested,
and assuming that this defence would have been available,
upon proper proof, (to which as at present advised, I am not
prepared to assont) it ought not, in my opinion, to prevail in
the present case.  If there be such an’eqaity as is suggested,
the circumstances of the present case are not such as to war-
rant us in giving cffect to it by way of defonce. The defen-
dant, it he be entitled to equiiable relief, must file & bill for
the purpose.

EsteN, V. C.—~The plaintiff and defendant are two riparing
proprietors on the River Humber, the owners of mills; and
tho bill is ta restrain the defendant from backiny the water of
the niver npon the plaintifi’s mill, whereby, as is allegedd, its
operation is impeded.  The defendant esected his mills some
time before the rlaimiﬂ' erected his mill, and while the land,
now owned b‘yt 1e plamtifl, belonged to one Burgess, who
did not complain of this defendant’s proceedings. Graham
however having purchased about eighteen acres of Burgess
bordering upon the stream, erccted a saw-mill upon it, and
has instituted this suit. The only miil that the plaintift has
is a saw-mill, and the sole object of the st is to obviate
injuty to o mill of this description. The facts of this case, so
far as the evidence extends, are freo from doubt, It is quite
glear that the defendant Bury backs the water upon Graham
to the extert of about ten inches, aud that Graham backs the
water upon the lot above him—namely, Lot 33, 10 three
times that extent and upwards, or about two feet six inches
ormore. This lot, when Graham erected his mil, belonf;ed
to one Cunninghan;, and it continucd his property at the fifin
of the bill aud the putting in of the anewer; bat itis ﬂateg
that five days after this latter period the defendant purchased
this lot of Cunningham, and that he is now the owner of- it.
The answer contains an allegation that the pluintift backed
the water of the river upon the defendant's propenty,
and that if the water there were reduced to ats proper ?:vel.
the plaintiff s saw-mill would be wholly useless. g’?lis alle-

tion cannot apply to the purchase by Burr from Cunning-

am, which I have mentioned, becanse it was nat completed
unti] afterwards. It is said, indeed, that Burr had then a
lease of two acres of this lot, but this is not proved. The
tefendant, however, entered into evidence on trlis point. and
the plaintiff endeavoured to prove an arrangement with Cun-
ningham entitling him to back water on Lot 33 to the extent
of one foot, which was only material with reapect to this
matter. The case also was argued at considerable length on
this ground, I think therefore that the defendant should be
lot 10 to prove his contract and deed as to Lot 33, and it be-
comes necessary therefore to view the case with reference to
those possible fact«, _With regard to the privileze of rising
the water a foot on Lot 33, I think it proved that the eldvr
Cunningham, when ti.c owner of the lot, granted that privi-
lege to Grahan, and X Graham had proceeded to bud his
mill on the strength of it without any inte:ference on the part
of Cunningham, he might be bound, and Burr_claiming
under him, if with notice, might also be bound. But it ap<
pears clearly that this license was rovoked before the mill or

() £1amps . The Rirmingham. Wolverharrpion and Siene Valley Railway
Conpany, 6 Railway Cases 128 :



190

amnee———

LAW JOURNAL.

[OcrorEr,

———

dam was built. It was purely voluntary. It is not suggested
that any consideration was given for it, and the Cunning-
Aams say that they ‘expected that some compensation would
have been made for it, and some agreement concluded about
ity but nothing of this sort everocqurred. It dogs not appear
whether the land had been purchased when the revocation
.took place. John Cunningham’s evidence and his wife’s
are at variance upon this point. If it appeared that the land
had then been purchased, it might be contended that John
Cunningham was bound : but for this purpose it must clearly.
appear that he knew when he granted the license, or before

raham purchased his land, that the land was intended to
be purchased, and so permitted Graham to act upon his pro-
mise and place himseif in a situation in which he would not
otherwise have placed himself. This does not appear. Tur-
ther inquiry may perhaps be proper under these cirenmstances.
For the present, this matter must bé laid out of the case.

The bill, as already observed, seeks to restrain the defen-
dant from backing the water of the river upon the plaintift’s
saw-mill so as to impede its operation; in other words, to
prevent the infraction of a legal right; in which the court
acts only in subsidium of the legal right, which ought, there-
fore, in the first instance o be established at law. The
plaintiff did in the year 1851 bring: an action against one
Mclntosh, who was then the tenant of Burr, and recovered

.a verdict and about £60 damages. This was whiie the plain-
tiff ’s mill was building, and the injury, to which the damages
were addressed, appears to have arisen from the plaintift’s
inability, owing ta the obstruction, 10 domplete his mill. It
s contended by the learned counsel foi the plaintiff, that Burr
was bound by this verdict. The anthorities cited did not
support this proposition in its full extent. But, without
&nfering into this question, we may ob-erve that the circum-
stances are so altered since that trial, that the right which al

resent exists, if any, was not in question on that oteasion.
t is then said, however, that the defendant is precluded
from insisting on a trial at lay by a submissio:1 in his answer,
and by lris agreement to refer the maiter to Mr. Dennis. 1
very much question whether the defendant intended by these
&cds to waive any right that he had, and whether to consider

" them as producing that effect, is Tiot to press thém beyond
the limits of justice and right. However, 11hink the defendant
was not unwilling to refer the question entire'y to this court
without requiring the intervention of a jury. It is absurd,
however, -to suppose that any thing was referred to Mr.
Dennis but the solution of certain questions of fact on scien-
tific prineip'es. He was not to stand in the p'ace of a jury,
and to determine the whole question of nuisance or no riuisarice.

hig duty a jury performs uuder the direction of the judge,
who expoumfs the taw on the subject to them. Even if the
parties or either of them had so intended, the court would not
have delegated its authority to any private individual ; and
nothing which has occurred will prévent the court, should it
scem’ necessary, from ordering a trial at law for the purposé
of estabishing the right. It cannot be supposed that this
court will be induced by the submission of paities to grant its
injunction for the prote_tion of an alleged legal right, when it
is unable to ascertain whether any such right exists at all. It
would be then placed iu the ridiculous position of protecting
by its injunction a supposed legal right, which perhaps, upon
subsequent investigation belore a court of law, ‘might appear
to ﬂ?ve no existence. But, whatever the parties intended,
or #is court has directed, Mr. Dennis, remaming within
what I consider the due bounds of his authority, has deter-
mined nothing, having mere'y reported certain facts to the
court ascertained through the apptication of scientific princi-
p'es, and, when askecﬁ expressed his opinioz upon one or
two points, upon which his opinion was desired by the court.
One opinion expressed by him is, that ihe p!sintiff’ has at all
events upon his land sufficient water power without commit-
ting any wrong to any one to drive the machinery proper for
a. wool'en factory or other light machinery of that nature ; and

it has been conlended by the plaintiff that, supposing him to
have no saw-mill privilege whatever, he 1s nevertheless
entitled to the remedy which he seeks, because he has suffi-
cient power for a different purpose. The plaintiff suggests
this proposition—namely, that a riparian owner having no
mill whatever upon his land, the water only being backed
upon his land a few inches so0 as to do him no sensible injury, -
has neverthe'ess a right to the preventive interference of tho
court to the damage and perhaps the ruin of the proprietor
be'ow him, merely because he may choose perhaps one day
to erect a woollen fuctory upon his land, the injunction not
being necessary for the preservation of his privilege until he
should think fit to make use of it, because that could be
effected by an action’ brought once in twenty years. ‘From
this proposition I wholly dissent. Nothing can justify the
interference by injunction—having the effect perhaps of ren-
derirg nseless the labor and expeunditure of years, and of
stopping a trade or manuafacture—but the mostabsolute neces-
sity. The plaintiff, upon whose land the water is only raised
a few inches, doing him no sensible’injury, asks the court to
stop the trade and business of the man below him, perhaps to
his rain,” merely because he may some day erect a mill. The
answer of the court to this application, in my judgment, dught
to be, that when he had erected his miil, or was prevented
from deing so by the acts of the defendant, it would be time
to protect him: that so long as he abstained from making use
of the water himse.f he should not prevent his neighbour below
him from using it, provided it did him no damage ; that, if it
were necessary to interfere in the way propused for the pre-
servation of his right until he wished to use it, the court would
not withhold its assistance ; but this was not the case, because
an action at law once in twenty years wounld effectually pre-
serve his right, while 1t permitted the proprietor below to use
the water which he did not require. To grant an injunction
to such.a person seems to me con'rary to every principle upon
which thie court exercises this branch of its juriediction.
Wanting that absolute necessity, which alone can justify it, -
such an exercise of power seems to be arbitrary and oppres- .
sive. The application involves a deceit also, for it is in fact
an attempt to protect a saw-will, not entitled to protection,
under color of protecting a woollen factory, which has no
existence. 1t is.-not pretended that the plaintiff has ever built
or attempted to build a woollen or other factory, or to convert
his faw-mill to that use. His bill is solely for the protection
of his saw-mill. ' '

Supposing then no mill on the plaintifi’s land, and that the
only injury he sustains from the defendant’s proceedings is,
that the water is backed or raised upon his land ten inches,
doing it no appreciable damage, will such a case oall for the
interference of this conrt by injunction ? I think net. It may
be conceded that the plaintiff cou'd maintain an action for this
tort, because he may desire some day to erect a woollen fac-
tory on hid property, to which the raising of the water would
be injurjous, and the defendant might otherwise through
twenty years’ enjoymeut acquire the right 50 to raise the
water. (a) : ‘

But the sole object of this litigation would be the preserva-
tion of the right, for which an action once in twenty years is
sufficient. Actions brought more frequently” would be un-
necessary and un:easonable ; and if a party were so litigious
as to bring them, he could expect no assistance from thig
court, which would leave him to his legal remedy. The in-
junction being unnecessary for any proper purpose, would ba
opp:essive and unjust. I disclaim the notion that this court
would guard this right by injunction &o as to enable the party
to extort money from the man below him; in other words,
that this court would countenance any one in saying to his
neighbour below him, ¢ | do not want to make use of the
water mysell, and your raising the water on my land does me

(a) See Wood v. Waund, 3 Exch. Rep.
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vo-real injury ; nevertheless, I will make you pay for the
privilege.”” The case of The Rochdale Canel Companiyv.
King, cited by the plaintiff’s counsel, was very different.
There the canal company had built their canal at their own
expense, under two acts of parliament, which jealously pro-
tected their right to the water, permitting the use of it to the
mill owners for ore purpose only. These acts, and all the
provisiens they contained for protecting thz rights of the com-
pany and limiting the use of the water by other persons,
formed a contract between the company and the public, and
any breach of these provisions, any use or abstractioa of the
“water for other purpo-es than those specified, was a violation
of this contract; besides, if one mill owner had a right to
extract the water for one purpose, he and all other mill owners
could abstract it fdr thdt or any other purpose to the irreparable
damage of the company, who, if they were willing to part
with the water for any purpose, had a perfect right nnder such
circumstances to demand some compensation for its use. On
this priuciple Lord Cranworth would have thought it right to
grant the injunction in the case cited, expressly however djs-
tinguishing it from the case of nuisance, which this is, and in
which he lays it down, that when the injury i8 inappreciably
minute; the party is entitled to what the assertion of the legal
tight will give him, and te nothing more. If therefore weareto
suppose that the plaintift has no mill on his property, and that
the only eflect of the defendant’s dam 1is to raise the water
ten inches on the bank where his land is, which for aught
that appears, may be attended with no sensible damage to his
roperty, I do not think him erititled to an injunction, although
gb tiiay be able to maintain an action for the injury, such as
it'is. That it -coes not follow that because a pasty would
recover at law that he is entitled to an injunction in equity, is
Jaid down in many cases, amongst which 1 may instance—
Attorney General v. Nichol, Wynstanley v. Lee, and Soltau
Vi el/d. 1do not mean to dispute thie proposition that the
otlrt has jurisdiction to restrain continued injury in the nature
of tort. 1t restraing repeated trespass after several recoveries
at law, although capable of being compensated in damages ;
and the same doctrine must extend to injuries in the nature of
tort: The prineiple is to prevént maltiplicity of actions; but
for this purpose not only must the injury be substdniial ‘and
#uch that the party would be justified’ in reason.in bririging
repeated dctions for the purpose of redressing it, but it would
seem that even inf siich cases, the exercise of this jurisdiction
is discretionary, and the court 1§ boiind to Weigh the inconve-
nience to either paity of graniing or withholding the relief
sought. If the injury be merely nomiual, aitd such that the
party would be warrauted ifi reason only in bringing anaction
once ir twenty years for the preservation of his right, as in
1he case of raising water a few inches ori the bank of a river
- Withoat injuring the land, the court certainly would refuse to
interfere. A party cannot apply to the court on the principle
of preventing a multiplicity of suits when he himself is the
guthor of the mischief of which he complains, and has of
course the remedy in Lis own hands by simply refraining
from bringing a numbar of actions, when he wdulc{be justified
in reason only in bringing one action in a long Eeriod of time
. for the pregervation of his right. In short, where the only
‘réasonable ﬂur se of the litigation is the preservation of the
right, for which an action once in twenty years will eutlice,
it 18 not a case which admiits of the appl.cation of the principle
of preventing a muitiplicity of 8uits, the party being the author
of his own mischief and having the remedy in his own hands.
The dootring however does not seem to stop here. It would
appear fromi. the language of the vourt 1n Attorney General v.
Nichol, and Soltau-v. DeHeld, that although the injury is
_substantial, and it would not be unreasonable for the party
-aggriaved to bring. an action from time to time in order to
redress it, the question still remains, whether it is of that
grave character whieh would induce the court to interfere for
1ts prevention, to the great detriment of the party committing
it.  Where the injury is merely wanton, na doubt the court

would interfere in such s case. But neither the heightening
of the wall in the Attorney General v. Nichol, nor the use of
the bells in Soltau v. DeHeld, nor the back-flowage of water
in our own cass, are mere wanton injuries. The first and last
were done in the prosecution of the party’s trade or business,
the other in the exercise of religious worship. In the two
cited cases, if it had appeared that the injuries complained of
were not destiuctive of daily comfort and convenience, I doubt
Whether the cdurt would have interfered on the prineiple of -
preventing multiplicity of actions where the detriment to the
other party would have been severe. Bit, Howeter this
may be, 1 apprehend that it cannot be said with any cer-
tainty that it Mr. Graham had no mill on his propesty the
back-flowage on his land would be produactive of any material
injury.

We then come to the question whether the court is tointer-
fere by injunction to prolect the business carried on at the
plaintift’s saw-mill. Upon this poiut I apprehend it is to ba
quite clear, that before the court can be called into action for
the pretection df one pérty, and to the detriment—rerhaps
ruin—of another, the party seeking its aid must shew that he

‘has some substantial interest to protect. Suppose a party had

built & mill, which he could not by any coutrivance make te
work at all; would the court interfers at hisreqoest to compsl
the proprietor below him to demolish his works? I appreé-
hend not: and the same principle must apply where itappears
satisfactorily that his mill will not pay expenses, or more than
pay expenses, or yield enough to make it worth any reasonable
man’s while to work it. The court deals only with reasonable
people, and will not countenance a person acting froni vexatlod
or caprice. Another remark should be made here! Itappeais
that when this suit was commenced Cunningham owned Lot
33, and it is stated that after the commencement of the suit
the defendant purchased it from him. Although, at the time
of the commencemenrt of the suit Grakam penned the water
of the stream back upon Lot "33 to the extent of thirty inches
or more, it cannot be said that he thereby did any wrong to
any one, because Cunningham did not coraplain pf it. Nor
ean it be said that Buri was wrong in purchasing Lot 33 froni
Cunningham after the cemmencement of the suit, and with~
drawing the consent to the raising of the watet on it, in order,
if possible; to protect Lis works below the plaintiff’s mill.
The situation of tho parties is very similar. Burr backed
the water upon Lot 31, Burgess not complaining of it.  After-
wards Grahant purchased part of this lot, built a mill upon it,
and is enlitled, if he have'a valuable right to protect, to com-
pel Burr to lower his dam 80 as not to injure that right. Ou
the other hand, Graliam backed the water greatly upon Lot
33, Cunningham not objeeting. Burr then buys the lGt
from Cunninghamni, and as, in imitation of Graham; he could
build 2 mill upon it and compel Graham to demolish his
works, so he can avail himself of his ownership of it to pro-
tect his own works below the plaintif’s.  Noi is it material
that this right waé acquired after the comimencement of pro-
ceedings. It was acquired without fraud or wrong, and de-
fendants ofieni acquire after the commencement of smitsthe
means of resisting them, altholigh the circumstance of their
being subsequently actjuired may affect the liability ta costs.
Now I am of opiniog that if Graham can acquire a water pri-
vilege only by committing a wrong upon Burr, he has in fact
no privilege or right at all. The court cannot recognize a right
founded on a wrong, or sanction such wrong by protecting
such supposed right, which, if it could be supposed to exist;
would be nothing more ot less than aright to commit a wrong—
a manilest impossibility, and the proposition of which involves
a conlradiction in terms. Jt is true that while Cunningham
acquiesced, it was no wrong, and Graham had a right founded
on the gratuitous permission of another. 1t may bs true also, that
oven it Cunningham had resented and objected to this pro-
cesding as a wrong, -Burr would not havs been permitted to
complain of ity as it was no wrong tc him, Rut the moment
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he becomes the ownuer of the lot above, hie is the party
aggrieved, and can complain of the wiong, and can oljeet to
Grahan’s supposed right as based upon wrony ad having
therefore 1.0 existence. 11 may bu concedued that the wrong
dotie to the owner of Lot 33 is no! such as this conrt would
interfera to prevent.  ‘I'he court might refuse at the instance
of Burr to compel Grahan to demelish his works for the pro-
tection of Lot 33 finm injury, not constdering the it jury o! that
nature which would warcint its wterlerence by the exereise of
its preventive jurisdiction.  But it 13 one thiag fo irteilere
against a pasty and another to iutetfere in his faver. ‘The
court often tefuses to wtesfere eithey s favor of or against u
party.  To call the conrt into acuion in faver of a party, he
must have right without any atdimixiere of wrong: to mduce
the coust to interfere against a party, the wrong complained of
must be substantial and real, an! perlaps, 1 the sense m
which this court ases the term, irreparable or destiuctive of
eomtort and convenicnee.

The court might refuse o aid Burr agaiust any riparan
proprietor below him, who at the same time owned 1he lut
above him, on account of the injuy dene by his water power
to that lot, but it does not therefore follow that it is to mterlere
against him at the instance of a pany having no tetter rigin
than himself, Now ] cannot concur in grauting un injunclion
to Mr. Graham in this suit and upon this Lill, without being
convinced that be has a valuable mill privilege on Lis Jand,
proper for the purposes of a saw-mill. 1f we are to decide
this question wihout 1eference to a court of law, the evidence
does not enable us to do 50, even including that of M, Dennis.
It may be tolerably clear that Graham bLas no right 1o back
the stream vpon Lot 33 to the extent lie hasdone 5 and if the
right to do this is essential lo the constitution of his mill privi-
lege, it may be clear that he has none whatever.  Asto wae-
ther he has any privilege, suppusing the water seduced 10 its
proper or natural level at Lt 33, 1t is, 1o say tho least of it,
extremely doubtful. Mr. Dennis, 1 think, decidedly nega-
tives the existence of any such privilege to any—the smallest
extent. It is true that his earlier evidence scemed to leave
this matter in some degree of obscurity ; but in hisiastexami-
nation when the question was put once and again to lum
pointedly, and his ateniion must have been drawn to the
precise point, he uses this Janguage: « 1f the water i the

JaintifPs pond were so drawn down as not to back water on
}‘.ot 33, he could not work his saw-mill—he would not have
sufficient water power even with any alterations lhie might
make in the construction of his mill, or by lowering kis head
race to work a saw-mill, but only some light machinery such
as a cardiug machiue or something of that kind ;” and afies
saying that if the mill could work in dead water it might be
Jowered ten inches, he said, in answer to a question from the
coust, ¢t even then 1 do niot think thero would be snfiicient
power to drive a saw-mill if the waler was so lowered us not
o back on Lot 33.3* I should, { think, have linle difiicuhy
in deciding upon Mr Dennis’s testimony, that with the water
reduced 1o its natural level at Lot 33, the plaintill would not
have any privitege at all. 1t would not be a question of
majus or minus, into which perhaps the couit would not enter,
provided the right appeared to -be substantial, but it would
appear that the mill must be wholly inoper-tive. The witnuss
Jarou, however, who is the tenant of the plaintiff, expresses
the apinion that, with the water at its natoral level on Lot 33,
there would still be sufficient water power at the plaintifis
mill. Without examining the weight to be atisibuted to this
apeculative opinion in opposition tothe professional testimony
of Mr. Dennis, it is suflicient to obseive that the zight under
such circumstances, is, 1o say the lcast of ity 100 doubuiu! to
warrant an injunction issuing in suPpon of it. Astowhether
the plantiff has the right 10 back the water upon Lot 33 tv
any extent less than he has been in the halut of doing, or if
he has, whether by 5o daing he would obtain any water privi-
jege at his mill, which it would become this court 1o protect
by the exercise of its preventive autlesily, are points left

wholly in the dark ULy the evidence. Harons indeed seems
to say that with the water ruiscd ten or twelve inches on Lot
33 hie had six or seven feet head of water at the plaintifi’s
mull,  Mr. Dennis, on the other hand, says that on lowering
y the plaintifi®’s pond twenty inches (wlich must have left about
ten inches upon Lot 33) the plaintifPs head-race was per-
fectly dry. 1t seems to me impossible to reconcile theso two
statements.  Whether, therefure, the phintiff hasangight to
back the water upon Lot 33 to any extent less than he has
Intherto done, or if he has, whether it would afford him a
water power, wiich it would be poper tor this court to exest
s extraordmary jurisdiction to protect, is wholly uncertain,
and can be ouly ascertuined by a trial at law, or a further in-
veshigation befure this comt.

‘The result is—1st. Chat I would not grant Mr. Graham an
injunction on the geund of his possession of a s te for a factory
until he shew that he has erected oue or has been prevented
from s0 doing by the defendant’s proceedings : in other words,
I would not act oi the contingency or possihility of his making
that use of the water some day, and thus enabie him 1o gbtain
protection for a saw-mill not entitled to 1t, under pretence of
protecting a factory not in existence. 2ad, That 1 would not
grant Mr. Graham an injunction to protect his land, irrespec-
tive of uny mill, fiom the injury arising from the back-flowage
of the wuter, Lecause L am wholly uniniormmed whether that
injury is more than nominal, and because in such a case !
think an injucction wonld be improper: and 3rl. That 1
caunet concur in gramting an injunction to Mr. Graham io

rotect his saw-mill, becavse 1 woukl uot grant such an in-
junction o the serious detriment of the defendant withont
being suro that the plaintiif basa valuable privilege to protect,
and beeause in the present stute of the evidence it is wholly
uncaitain whether hie has any such privilege. 1 would nat,
however, debar him from further inquiry, should ho think it
advisable, either by action at law or further investigation
before this conrt.

These ate the views I have formed upon this case, and
althouzhi 1 can have little confi.v1ce in their correctness,
since tiey difter from those of the Chancellor and my brother
Spragge, still, as they are the best that 1 have been able 1o
form atter a very cateful consideration of the case, I consider
it my duty to express them.

Srracee, V. C.—The point for the consideration of this
couit § consider to be, whether the dam erected by the de-
fendant on Lot 31 in the 9th concession does so raise the water
on Lot 31 iu the 10th concession—the plaintit’s lot—above
its natural leve), and thereby injuriously affect the plaintifi’a
rignts to tho use of the water as it flows through his lot, as to
entitle him to relief in this court. The defendant has, I con-
ceive, by his 2nawer, as well as at the hearing of the cause,
80 put himself upon the judgment of this court, desiring the
decision of the court without procecdings at faw, thatif inthe
opinion of 1his court the plamntift®s rights are so injuriously
atlccted by the defendant’s dam, it is proper to decree a per-
petual injunction.

There is no difference of opinion in the court as to the fact
thatthe waters of the River Humber are raised on the plaintifPs
lot above their natural Jeval to the extent of about ten inches,
and that this is produced by the backing of water caused by
the defendant’s damj; the consequence is, that the fall of
water on the plaintifis lot is less by about ten inches than it
would be but for the plaintiff’s dam.

1t is not shewn that any patt of the plaintiff’s Jand is over-
flowed by the penning back of the water, or that any 1ight of
the plaintiff is infringed thercby ; unless he have available
waler power cn his lot, which he cannot enjoy so beneficiall
to himself, Ly rcason of the penning back of the water, If
he have such available water power, then one mode in which
as a ripanan proprielor he is entitled to the use of the water
as it flows past him may be injuriously affected.
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The water poweroa the plaintufl s lot und on the defendant®s i But further, 1do not consider it established that the plaintit

is about the same, there beinyg only a ditference of about an
inels in the fall of water on the two lots,  The defunduant has |
for sume years—muoch less however than twenty—bad a iac-!
tory and mill upon lus loy, the latter mote recently, and penued’
back the water upon what 15 nuw the plamtitt®s lot, but nu}
casement is shewn, nor anything 10 aflect whatever nghts the
plauniflf may possess as an ordusary nparian propueter,  In
1850 the plaintifl pot up his mull, and for the purpose of form-
ing his mill-po ud erected a dam, which peus b.ek the waters
of the river beyond the upper boutdaues of s own lot and,
overflows a small poriion of Lot 33, in which the defendant in
this suit claims an interest. Ou this lot also there 13 some fall
of water—the river flowing through it as well as thwough the
other two lois—but considerably less than on either of thenn

In the opiniun of Mr. Dennis, the surveyor, there is not
sullicient water poweron any cne of the three lois to work a saw
milltoadvantage. On lots 31 respectively hie is of opinien thara
saw-mill may be worked, but not as he conceives profitably. |
Ile considers tho water power on cach of these tvo Jots more
saitable for a factory or other works requinng less water power
than a saw-mill. ‘The plaintifi’s posiion then is, that he has
vpon his fand a saw-mill, and that only, which in the opinion
of Mr. Dennis cau be worked, but not profitably ; and the
question is, whether he is entitled o be protectad, aud 1 think
that he is.

If the plaintiff had from sheer folly, or to injure the defen-
daut, built a miil on a stream where there was no possibility
of working it then I think that the defendant might reasonably
object thut tis dam had nothing to do with the plainuil’s null
not working, aud so that he ought 1ot 1o be 1estrained 5 olher-
wisey a right weuld exist i every owsnes of Jand on a mill-
stream to object to the waters of the stream being at all raised
when they tlow through his laud, aud that although it flooded
no land, diveited no water, and in no way injured such pro-
prietor.  There would 10 such case, perhaps, be no mode of
use of the waters of the stream injurivusly atfected. 1 do not
assume, however, that a proprietor of laud through which a
stream flows would have no right to nieveut the continuance
of a2 dam or other erection wkereby water was so peuned
back, as to make that dead water which before was a running
stregm flowing through his land. 1t is obvious that in such 2
oase much more than an imaginary injury might be so<taned.

In this case the plaintiff has placed his nili where in his
own judgment, and probably in the judgment of the miliwigit
who put it up, there is what is }ermed anill pricilege~ sufii-
cient water power 10 drive a mill, but in the Judgment of Mr.
Dennis, not sullicient to woik it profitably.

Now when it comes to 20 uice a point that a mill can be
worked, but in the judgment of one not profitably, while even
in the judgment of that one there is sufiicient power for the
working of a factary, can it be said that another proprictor on
the same stream is a1 liberty 50 o useihe waters of the stream
as to preveat his working his mill at all?2  If the water power
be such that he can work his mill, is it not a mater for his
own judgment and discretion whether he will work it, even if
it be pot profitable ; and is it not for him to judge what would
be a profitable working of the mill? Mr. Dennis does not say
that the mill cannot be woiked in the ordinary state of the
water—that it requires a freshet or any unusual quamity of
water to work the mill; butonly that in his judgment it would
not be profitable. Now what would be unprofitable with
lumber ata low price might be very profitable upon an advance
in the piice of lumber; and Lesides, persons may differ very
much as to what would be a profitable wotking of a mili.
Such an objection too, it strikes me, cannot reasonably be
made by one who has practically admitled the sufliciency of
the water power; for upon the defendant’s own land, with a
fall of water almout identically thesame, lie has both a factory

anl saw miil.

bas not upon his Jand sufficient water power to work a saw~
mull profitably.  Whether hie has or not, was tot the question
raised between the parties, nor was it the point vpon which
Mr. Denfiis was depnted, with the consent of “parties, to
examune and repott.  Mr. Dennis is not a millwright, and
declares hitnself ignaant of the eflect and working of a
modern kind of water-wheel in wse in the plaintiff’s mill, and
owever competent he may be as a swiveyor; and 1 believe
hum thoroughly competent in his owir profession, 1 think it
wauld te tou tuch to take his opinion as decisive against the
plartff upon 4 point upon which be may not possess all the
requisite knowledge tu decide, because not lying within the
proper sphere of bis own profession.  He may probably be
tizht, but [ think it is not such evideuce as wouhrjuslify this
comt in deciding that the plaintifl’s water power is not sutti=
vient for the profitable working of his all,

But, taking him to be quite right in his opinion—viz., that
a milt may be woiked, but in s judzment not profitably—I
think the delendant should be restruzied fiom keeping up a
dam thit so taterintly mterferes wih his woiking it asalmest
ty provent its working at all,

1 have not refersed to the circumstance of the plaintiff’s
dam penning back the water so as to oveiflow a small portion
of Lot 33, because it is not proved that the defendant has any
interest in that lot. .

Declare. that the planuf 18 entitled to enjov his mitl-site on the north-east
pert of Lot mustier 31 an the J0th coticessieon of Vaughan. free and clear of al}
uyury thereto of mlimzemeit thercon by the pennng tack of the watess of thy
Ruver Humbwer theteon by the defendant or the owaere or occupiers for 1he
tme bemg of 1at nunber 31 30 the Y14 concession of Vaughan, Order aid
decrec the sanc accordingly,

Ounler, that the sanl defendant and the awners and occupiers fo time
hemg of the suid Lot 31 2t the 9th concesaon, togeiher \\‘ilL th:n' \rw‘:}imvn,
seevutiteandagents. be restrained by the perpetual injunction of ths court from
penmiting the witler of the sud Biver Humber to continue at its peesent height,
or atany such height, on the sad Tt numiter 31 m the 9th concesion, ad
thereby to pen back the water of the «aid River on the plannff’s and on the
saud Lot 31 1 the 10th concession, 1o a height above its usual and natural Sow.

or 2t the lughest to uny height nearer than ten inches below a ceriain mark
wmxde by J, igmnis, Jisuire, at the bridge onthe road allowance between the
zaf Lot 31 iu the 9th und 101k concessions, and from preventing or tetarding
the cscape of the water fron the tatlerace of the plauititi’s present or sy future
unll un nievel not lower than the natuga) How nlv the River, on his said on
the <aid L1 31 in the 101 concession, of hindering or ¢ ing the flow of the
said water through, actoss and feom Ins said land on the said .01 31 in the 108
concession, 41 i< usual, naurud and ondinary speed and level.

Defendant o poy plaintil’s costs,

MUNICIPAL CASES.
(Digested from U. C. Reports.)
From 12 Victoria, chap. 81, inclusive.

(Continued from page 173.)

XLV. Police Magistrates—Remcdy for Recovery of Salayies
—DBy-Law not requisite.

Hfetd, That the Statute 12 Vie. ch. 61 makes it not only the
duty of a Town Council to pay their Palice Magistrate, but
creates a debt, tho payment of which the Magistrate may
enforce in an action of debt,—not as founded upon a contract
cxp;css or implied, but on the statute and the ughts which it
confers.

Held, also, That under the statute, the action may be
maim?ined without the aid of a by-law of the Municipality
to confer it. ’

Quare : 1s dcbt the only remedy ?

Wilkes v, The Town®Council of Brantford. 3¢ P. Rep.
170,
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XLVI. Sale of Spirituous Liquors in Taverns. By-Law
to limit the nivnber of Tuterns to one, held unreasona’le.
By-Law untlér 16 Fic. th. 181 Fequires the ussent of a
majority of the Electors. 13 § 14 Vic, ch. 65, set. 45 16
Vic. ch. 184, sec. 4.

The Municipality of the Township of Darlington passed a
by-law enacting :—

1. That the nuinbor of taverns which should receive license
to sell wines and spirituous liquors in the municipality should
not exceed one,

11, Thal the 5um to be pad by ang pérson who should
obiain a liccnse to keep such tavern should be £10 annually,
above the duty jmposed by the Imperial or Provincial Statute
for such license.

IV. That the person receiving such license should be sub-
ject to the following regulations, amongst others:

Q. That rio innkeeper shall sell or permit the drinking of
any intoxicating liquors on the Sabbath Day, except m case
of sickness, or to travellers.

4. That nv innkeeper shall scll intoxicating drink to any
apprentico or minor, without the permission of his legal pro-
tector 3 nor shall he sell to any habitaul drunkard, after being
forbidden so to do by any relative or fricud of such drunkard.

6. That no innkeeper shall be allowed to sell, give, loan,
barter, or dispuse of in any way, any imtoxicating liquors
after the hour of ten o’clock at night, or before five in the
morning, travellers excepted.

By a subseguent.by-law the fee to be paid for the license
was increased to £25.

It appeared by the affidavits, that a by-law to prohibit
absolutely the sale of spirituous liquors, &c., had been sub-
mitted to the electors, but not passed, as a suflicient number
did not attend the meeting; that this by-law had not been
so submitted ; and that the township of Darlington contained
a population of six thousand.

Held, Thatthe first enactment was bad, as amounting in
effect to a total prohibition, and being therefore an attempt
to evade the provisions of 16 Vic. ch. 184, sec. 4, by which
no such by-law can be passed without the consent of a
majority of the electors: .

That the secoud cnactment was also bad, being inseparably
connected with the first.

‘That the second, fourth, and sixth regulations, were beyond
the jurisdiction of the municipality to nnpose.

Held, also, That the second by-law was bad, as the fee
imposed exceeded £10, and no reference had been made to
the electors.

In re. Barclay and The Municipality of the Township of
Darlington. 12 U. C. B. R. Rep. 86.

XLVII. By-Lawtoprohibit absolutelythe saleof Intoxicating
Liquors, &c.—Approvalof Electors. 16 Vic. ch. 184, sec. 4.

By-Laws for prohibiting the sale of spirituous Jiguors, &c.,
which, under lg Vic. ch. 184, sec. 4, require to be submitted
to the electors, must be adopted and approved ot by a majority
of all the qualificd municipal electors of the municipality, not
merely by a majority of those wWho may atfend at the meeting
called to consider such by-law. Where the by-law which
provided for calling such meeling assumed the approval of
the majority of the voters present would be sufficient :—

Held, That it was nevertheless proper to move against the
then proposed by-law, afier it had been d on such
approval, and not against that which laid down the improper
course of pruceeding.

In re. McAvoy & The Municipality of Sarnia. 12 U. C. B.
R. Rep. 89, and 1 U, C. L. J. 106.

XLVHL, B—y-Law—'l'avem ..l:i;;;r;a;;-—Sulc of Spin’tum;c
Liquors—Imprisonment on fuilure to pay fine. 13 & 14
Vic. c. 63; 16 Vie. ch. 184,

_The Municijiality of Otonabce passed & by-law on the 25th
of March, 1854, cnacting:

1. That there should be a license issued for one inn only
whera spirituous liquors should be sold, and that such inn
should be in Peterborough East.

2. . That persons applying fo: 2 licensd to keep such inn
should produce a cextificate from four municipal electors,
residing in the locality wheie such house was to be kept, of
his honesty and geod moral character, and a certificate from
the township treasurer that he had deposited a bond with such
treasurer, made iu favor of the reeve dnd his successors,
approved by the councillors of tlee ward in winch such tavern
should be situated, binding him in £50, with two sufficieat
suretios in £23 each, to alude by all the by-laws of the town-
ship council for the regulation of such houses.

4. That all tavern-keepers, obtaining licenses urder this
by-law, should shut up their bar and bar-room at 10 p.m.,
and keep it closed on Sunday, and should not give or seil
liquors ts any person in a state of intoxication.

6. That persons wiifully neglecting, refusing or failing to
comply with the provisious of the preceding clauses of this
by-law, or selling by retail without license, should be liable
to a fine of £5, ur fuiling to pay the same, to twenty days®
imprisonment.

9. That there shou'd be one shop license, and no more,
granted within the sail municipality, and that such_license
;?ould be granted to one of the storekeepers in the village of

eene.

The reeve of the township swore that the by-law was
passed because 244 out of the 489 electors had expressed
themselves in favor of limiting as much as possible the sale
of spirituous liquors: and that, at the last election, three out
of the five were returned on the understanding that they would
support such a measure.

Held, That these facts could not affect the question : that
the first and ninth sections of the by-law, and so much of the
sixth as related to the imprisonment of offenders fined on
failure to pay, must be quashed; and that the second and
fourth sections were good.

In the matter of Greystock and The Municipality of Otoii<
abee. 12 U. C. B. R. Rep. 438, and 1 U. C. L. J. 46.

XLIX. wamhfr of North Dumfries—Exemption from
Debtsjbr Guelph’and Dundas Road. 14 & 15 Vic. ch. 5,
sce. 8.

By the 14 & 15 Vic. ch. 3, the county of Waterloo is made
to consis! of certain townships, including North Dumfries,
which before formed part of the county of Halton. The 8th
section provides that the townships named, in whichk North
Dumfries is not included, shall be responsible for their share
of the debt for building the Guelph and Dundas road. This
debt had been incurred by the former district of Wellington,
ghiclfx embraced all the townships mentioned in sec. 8 except

umirics.

Held, That the Municipal Conncil of Waterloo eould not
impose a rate on Dumfries to 3ay such debt, the omission of
that township in the 14 & 15 Vic. shewing clcarly that it was
not intendel fo be liable.

In the mattor of The Municipality of the Township of
Nonth Dumfries and The Municig(t; Council of the County of
Waterloo. 12 U, C. B. R. Rep. 507.
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L. Mandamus to Clerk to furnish copy of By-Law. |

A mandamus to a cletk of a municipality to furnish a!
eopy of a by-law was refused. where it did not appear that
lhes (liemmisswaa accompanied by an offer of hns fee. 12 Vic.
c. 81, 5. 155,

In re. Township Clerk of Euphrasia.

12 U. C. B. R. Rep.
€22, and 1 U. C. L. J. 128, :

L1. By-Law—Intendment in fuvor of—Township lerying
money for County purposes.

A township by-law was quashed as to so much of it as
.reluted to the raising a sum of money to defray the demands
of the County Councif on the township, and as an equivalent
to the government school grant, &e., it not appearing on the
face of it that it was directed to the purpose of mecting a
deficiency, nor even that there was any, if that would have
authorized the by-law.,

Semble, however, that a township council has not power
to sm a by-law imposing a rate in aid of :mg countv rate.
It does not appear necessary tiat a township by-iaw should
set forth the estimates on which it is founded ; and the court
will intend that proper estimates have been made in the
absence of evidence that they are wanting : nor that the by-
law should state that the rates are calculated at so much in
the pound on the actual vailue; and in the absence of any
thing to the contrary, the court will intend that the councsl
has followed the direction of the statute.

Diclinson Fletcher ». Municipality of the Townshii) o}

Eophrasia; White v. The Muninipality of Collingwood. 13
U. C. B. R. Rep. 129, and 1 U. C. L. J. 123, 125,
LIL. By-Laws—Rules for construction of—Cerlainty. 12

Vie. c. 81, s. 177; 11 & 15 Vaiet. ch. 109, scc. 4.

In construing a by-law the court will not intend that the
mumqlilality are trying to evade compliance with a statute,
but witl give every reasonable help of constryction to bring
the by-law within it, -

They will also look at the whole by-law to ascertain its
meaning, aud construe one part with another or other parts,
s0 as if possible to give effect to the whole.

Whe ¢ a by-law recited that the amount of the whole rata-
ble property of the township, according to the last assessment
returns, was £114,756, and that it would require the annual
rate of 21d. ¢’y. in the pound as a ‘special rate, for payment,
&c., and then enacted that a special tate of 2t. ¢’y shoutd
be levied to pay the principal and interest of the loan to be
raised under the by-law, and that the proceeds of such special
sate should be applied solely to the payment, &c., until the
same be fully paid and satisfied :—

Held, That the recital as to the amount of ratable property
and the arsessment rveturns was sufficient, gud that it sufli-
ciently appeared that the rate was to be levied in each year.

In one part of the by-luw therceve was empowered to 1ssue
debentures for such sums as shoukl be from time to time re-
quired for the purposes mentioned, but not’to exceed in the
whole £10,000: in subsequent clauses a special rate was
imposed to pay ¢ the eaid sum of £10,000,” and the applica~
tion of ¢ the said sum of £10,000,° was pointed out: and the
debentures were directed *» be made payable “within twenty
years of the time that tus by-law shall come into opu:a-
tion” :—

Held, That the amount of the Joan, aud the time when the
debentures were to be made payable, was stated with suffi-
cient certainty.

In re. Cameron aud The Municipality of Fast Nissouri.

13 U. C. B. R. Rep. 190, and 1 U. C. L. J. 169,

LIL By-Law—Rate of Interest. 6 Vic. ch. 80.

Municipal Corporatio 1s cannot by by-law raise money at a
rate of interest exceeding six per cent, they not falling within
the exception of scc. 4.

Wilson and the Municipal Council of the County of Elgin.
13 U. C. B. R. Rep. 218, and 1 U. C. L. J. 165,

RO counespoupenes.

H. S.—Accept cur apnlogics for the delay in pullishing your favenr, the
Communication was mistatd,  \We will ut all titnes be happy to biear from you,

0. —=2Many thanks for your letter and papers eaclosed. You wiall sec we
have inade a commencament s thts numbee.  Uther puatiers you refer to, we
will take up atan early day. probably in the nest gumber, *Che Septemiber
numter has been furwarded,  Conld you furni=h the names of the Bailids also ?

T, M.—=We have alteady explained the cause of the delav  \We hape to
complete Volume I by the iestwrek of Jannary,  The numbers of Velume 11
we will have tewdy for deliwery in the carty part of each manth.

B.A—=Grimlley v, Mrlropd ) Ex. 439 1 Cox, & Mac 79 ¢, c. isthe lcacing
care relative to sphitang d Is ona Trad 's account,

ONES &c.—\We thuk youare wrong. ‘The case of Weodcack v, Pritehard,
17L 0, Q.B. 1618 1 puint, 0 that case it waz held, that where the Landlord
gave tie Bolii¥a notic ¢ claiming arrears of Rent, the Batliff righily distraned
nnplements of trade, & ¢, i arder 10 satify the Reat.  Before decidmg compare
sectinns 96 and 197 of the Linglish Act 9 & 10 Vie. ¢ 95, with the like provision
i our hvstion Couna Act.
——.
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OUR NEXT VOLUME,

AvtHouGcH many gentlemen favourable to the
publication of a Law Periodical have gratuitously
furnished us with ¢ matter,” and also materials for
practical articles, and although we have been
always willing 10 pay a reasonable sum for essays
of practical atility on subjects coming within the
scope of the Law Journal, we have experienced
difliculty at times in producing the liberal amount
of original matter which we aimed at laying before
our readers; not that we have been deficient in
this particular or have failed in carrying out the
promises made in our Praspectus—but the difficulty
ailuded to has in a great measure been the cause
of our delaying the issues beyond the appointed
periods.

Having traced out for oursclves a widely extended
field of usefulness, we have endeavoured to occupy
it to the largest extent that could reasonably be
expected, and have had the satisfaction of receiving
the testimony of very many friends and supporters
to tife value and utility of the Law Journal. We
have now established a circulation, and overcome
the—perhaps not unreasonable—distrust incident
to a new undertaking, the first of the kind in Upper
Canada,—u Law Periodieal intended not only far
the Profession but for suitors, officers of local courts,
local authoritics and municipal bodies. Under
these circumstances its conductors are anxious to
give additional value to the Law Journal by enlist-
ing the services of competent persons as regwlar
contributors to its pages: at the same time they
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will continue to receive fromn those already engaged,
and in no wise propose relaxing theirown exertions.

With this extended view, the sum of three hun-
dred pounds has been devoted to procure suitable
Treatises and Essays from writers in Upper Canada
for the Law Journal, commencing next year:—a
sum, taking our limited circulation into considera-
tion, fully equally to what is paid by any Law
Periodical at home.

At present we offer the sum of one hundred
pounds, cy., as under: in addition we will at any
time pay fairly for accepted original matter from
writers of competent ability on the subjects they
propose to treat of ; and here we may add that we
will be glad to have suggestions as to subjects most
likely to be useful to our readers.

First it may be obseryed that the time has arrived
when something more is required than mere isolated
commentarics on the Law and Practice of the Divi-
sion Courts. Clerks especially, who are the main
agents in working the whole machinery of practice,
(for professional men will not, or at all events do
not, usually superintend the steps preliminary 10
the hearing) need full information on every point:
but to Judges, Officers and Suitors, as well as to
the Profession. a treatise embracing the entire sub-
ject would, we are assured, be alike valuable and
acceptable.

The English decisions on analogous Statutes,
the cases decided in our own Superior Courts
on the D. C. Statutes, and those which have ap-
reared or can be procured from the County Judges,
if collected and arranged by a competent and expe-
rienced person,- will furnish ample material for
such a treatise.

The pecuniary inducements to publish the ordi-
nary way would scarcely be sufficient to compensate
{ar a formgidable work of this kin-d, as on its com-
-pleteness would its ntility and value mainly depend.

As a further inducement, therefore, we will pay
the sum of sixty pounds to any competent person
who will produce, adapted for publication in
monthly parts in the Law Junrnal,—A Lyeatise on
the Law, and Practice of Division Courls, of the
character above designated : after such work pub-
lished by us, the copyright to belong ta the writer.

Further: we will pay the sum of twenty ponnds
for A Manual (in monthly parts) on the Qffice and
Duties of Division Court Bailiffs—the matter 1o be
treated of in as plain and familiar a way as the
subject will admit ; the treatise also to embrace the
Officers duties, in relation to attachments, scrvice
of process, and his conduct in Court: also, his
duties in respeet to Warrants, Executions, and
Interpleader ;—copyright as hefore to helong to the
anthor,

—

Further : we will pay the sum of twenty pounds
for A Treatise (in wonthly parts) on the Power,
Duties and Responsibilities of Lownship Munici-
palities—to embrace the mode of Election and
Return—the way in which Eleetion Returns may
be questioned, and the grounds on which Returns
are set aside, altered, or amended—the mode of
conducting business, with Forms and plain prac-
tical directions for the guidance of those corpora-
tions in the exercise of their important duties ;—
copyright as before to belong to the author: in all
the subjects, cases to be reflerred to,

If several persons propese writing on the same
subject, we reserve the right to select.

Any gentleman meeting uny of these offers, who
is known fo us or to any Superior or County Judge
(who will speak as to his ability) need not, unless
he wishes, give any portion of the work until the
offer be accepted.  "Those gentlemen of whomn we
have no knowledge, will be good enough to favour
us with an autline view of the method in which it
is proposed to treat the subjeet, and some portion
of the first division.

Payment will be made as the work progresses,
in such proportion as may be agreed on: or we
will pay the whole in three months, on a guarantee
being given for the completion of the work.

Communications to be addressed to the ¢ Editors
of the Law Journal, Barrie, U.C.”

DIVISION COURTS DIRECTORY.

By the Division Courts Act of last Session, eases
may be entered aund tried in the Division in which
the cause of action arose, notwithstanding the
defendants reside in a different County or in dif-
ferent Countics, in Upper Canada, from that in
which the cause of action arose.  In order to pro-
vide for service of the necessary process under such
circumstances, the Bailift of each Division Court in
U. C. is required to serve and execute Summonses,
Writs, and Orders, issued from any Division Court
in which an action is commenced, although not
the Court of which he is Bailifl.

For example: a party resident in the County of
Ontario purchases and receives goods from a Mer-
chant in Toronto, or a party living in the County of
Middlesex sends an order 1o 2 Manufacturer in the
City of Hamilton for goods, which are delivered to
his Agent there : it is not necessary for the Mer-
chant or Manufacturer to institute 2 suit where his
debtor resides, but he may bring it in the place
wheve the ennse of action arose—in Toronto or in
Hamilton—and thus the great expense and incon-
venience of sending a Clerk away from home to
prove the claim is saved.

Fvery Coumy in U.C. is separated into Divisions,
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ut the will of the Local Authorities, and after no
uniform plan—each Division constituting a Court.
When a suitor in one County wishes to take pro-
ceedings against a resident in angther, it is neces-
sary to ascertain in what Court Division the debtor’s
residence is situated.  How is the suitor 1o Jearn
it? He may know the Township, Lot and Conces-
sion, or the Town or Village, in which the debtor
lives, but he does not know to what Court Division
it belongs. He may expect the Clerk of his own
Division, who is 1o issue the Sumumons to the Clerk
of the Division where the debtor resides, to be
informed on the point; but, how is the Clerk to
learn from the Lot, Concession and Township, or
the name of the Town or Village alone—what is
the Court or who is the Clerk, to whom the Sum-
mons is to be sent? He has in truth no other or
better way of information than the suitor,

It was an omission in the Act of last Session that
no means was provided for making these Divisions
known, for the value of the clause permitting
suits to be brought where the eaunse of action arose,
is dependent on this knowledge. The Law is a
dead letter without it.

It is E)Iain, therefore, that to Officers and Suitors
a complete Directory to the several Division Courts
in Upper Canada, showing the limits and extent of
each, and the names and Post-office address of the
Officers, is essential to the working of this branch
of the Division Courts Jurisdiction. We are wil-
ling to undertake the troublesome but useful task
of supplying this necessity through the columns of
the Law Journal, commencing in this number with
the Couanties of Huron, Bruce & Waterloo. When all
the Counties are gone through, we intend publishing
the whole list entire in Pamphlet form,—adding
other information if deemed necessary, and append-
ing, if furnished to us gratis, a list of Professional
men, with their addresses, practicing in each Court.

The expenditure of money, time and labour
incident to the production of such a Directory we
assume, knowing its essential importance to all
having business with the Courts; and we respect-
fully request the County Judges to examine the
lists as published, and to point out any error or
defect they may observe.

DEFECTIVE LEGISLATION—THE CHIEF JUSTICE'S ACT.

The most eminent English Lawyers, the Law
Times asserts, are obnoxious to the charge of defec-
tive and blundering legislation. It appears that
numerous defects and difficulties have been dis-
covered in the ¢ Larceny Summary Jurisdiction
Act,” and that there is a blunder in the * Bill of
E. ge Act,” which threatens practically to sus-
pend its operation altogether.

29

We extract the following from the article referred
0 :—

“The truth must be told.  The Lawyers have very little to
boast of in their legisltion,  We have been acenstomed to
langh at blunders in Acts of Parhiament concocted by country
wenticmen, merchants. awd amateur law makhers, and to cone
clude that if ouly Lawyers were allowed to construct Jaws, as
well as 1o interpret them, they would not offer so many gaps
for the cunning to creep through,  Unfortunately during the
st session of Parlament the Lawyeis were mtrusted with
the setilement of two statutes of singular brevity, but of great
impottance.  Neither of them fills four pages. Both weie
sent to Select Committees composed almost entirely of Law-
yers, the most experienced the House could supply ; they
were seritmised clse by clse; the combined wisdom of
the Committee was dhected 1o pefecting them.  The parents
of both of them were Lawyers. ‘The Lord Chancetlor was
the author of one; Mr. Keating, Q.C., of the other; bothi
beingz substituted for Bille having the same object, introduced
by Lord Brougham. ‘They did not pass without investization
by the Law Lotds in the Upper House.  Nevertheless, strango
t say, both of them proved defective beyond the connnon
measwie of legislative floundering.”

Afterall we Colonists do not err so much in the
way of legislation : oceasionally an Act is found
so defective us to “ provoke the publie, and perplex
the lawyers,” bat those Acts which have been pre-
pared by our first-rate lawyers, and passed as pre-
pared, are not open to such objections.

It does indeed sometimes happen, we admit, that
Bills are passed through the House 100 rapidly for
careful examination, and require afterwards to be
amended or explained ; but who can say of the
many Acts which own the Chief Judge of Upper
Canada as their author, that any one has required
1o be “doctored,” cither by Parliament or by the
Courts to cure it blunders? On the contrary, the
most important Laws have required the least
amendment—the least needed judicial construction
to explain them. We may cite the Actof U.C., 4
Wm. 4 ch. 1, (a sizty clause Statute) commonly
known as the “ Chief Justice’s Act,” as cminently
i:lustrating the correctness of our assertion.

LAW REFORM—OBSOLETE STATUTES.

There is nothing so easy to talk about as Law
Reform; but it is quite another matter to lay down
practical suggestions for improvement in the law—
specific descriptions of what should be done, and
how it ought to be done. The Hon. Locke King
has addressed several letters to the Times on Law
Reform, which are rather severely handled in a late
number of that Journal.

¢ Nothing,” says the article wé refer to, ¢ could we dis-
cover, only windy declamation azuinst defects which nobody
denies.  Nothing is <o easy asto find out fuu'ts ; the difficulty
is, to devise such means of amendment as shall cure them,
without making ten times more mischief than is cured. That
is the objection to codification, which Mr. King so much
desires. A code would be a good thing, but how are we to

codify so as 10 sxclude a conflict u‘;)on the construction of
almost every word in the code? Would not the litigation it
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would make for a contuty to come be n huudredfold greater
than the litigation it wonld prevent? A whole column of the
Times is dovoted by Mr. Locke King to a denunciation of
obeolete statutes.  We agree with him in this.  Everybody
will agrec with him. All sengible men would rejoice to see
every obsolete law expunged from the statute book. Mr.
King is an MLP.; ho husthe power to carry out his own pro-
ject.  Let him bring i a Bill to repeal all obsolete laws, and
we promise him the hearty suppmt of the Lawyers, whom he
wrongle' assumes to be so hustille 10 a!l itnprovements of the
law. " Why does not Mr. Locke King, a legislator, legislae,
instead of writing letters ‘o the 7imes, complaining that
others do not lezislate I Action is better than tatk.  Shall
we whisper to Mr. King bimselt why he does not bring in a
Bill to repeal the obsolete Taws, instead of decliiming against
them?  Simply beeanse ke cannot deternine what taws are
obsolete ; and the same difficu'ty that impedes hin is the
impediment in the path of others.

«This is a spceimen of the wunpractical character of so
many of onr Law Reformers.  They preach against the evil,
instead of providing the remedy. flad we deapolic power,
we wou'!d prohibit any person fiem findmy fanlt with any-
thing unless at the same time he shows how the fault might
bo removed, or the thing better done.  Such a decive wonid
relieve the country of nine-teuths of its talk and tirce-fountlis
of its printing. It would reduce Parliamentary delites to
two .;n",lhreu columus, and leading asticles in newspapers
to a2

Having been requested to publish in this number
the Mill case of Gruham v. Burr decided in the
Court of Chancery, we have done o to the exclu-
sion of other matter.  The decision is an important
one, and as the majority of the Profession have not
access to the Chancery Reports, they will no donbt
appreciate our endeavour to serve their interests.

rs————

DIVISION COURTS.
(Reports in relation lo)

(County of Essox.—A. Chewitt, Judze.)
In ne. Winszan Crapwick.
Artachment— ffidavir,

in 13 several cases of uitachment against William Chad-
wick, summons served on dumicile, a thurd party, Oscar
F. Cargill,(a) claimed the property. Bailiff issucd interpleader
summons, served peisonally to iy the validity of sale to
Cargill. At the trial, 30th May, Stuart for claimant objected
to jurat of affidavits——some by tlliterate persons—not certitied
as explained—no places where sworn—no aditition, 46 Rule.
But upheld under diseretion in that Rule amd 45th, wldition
not necessary, 3 U. C. R.248.  Objected, also, that in all the
aflidavits, after the words—¢huth absconded,® &e., the afii-
davits say—¢and haih left,”” instead of «leearing®’ personal
property, &c., held sufficient, being the same meaning, if not
the verysame words. (Sce U. C. Luw Journal, 96, Covington
cases on qu. as 1o cquivalent words. ‘This is an inslance
shewing that it words equivalent fully could not be used, in-

jmy might be done, though not in a part ot the aflidavit so

(&) Since decided 10 ic void as agniast eradrtors.  ‘The sale uct bemg accow-
panied by an imsmediate deliseey fullowed by an actual and connnucd change of
possession of the goods #0ld ; nar, insiead thercol, wus the paper writing Which
purported 1o be & convezance of e ﬁoods hy bill of sule (being more hibe an
account of tales, headed—A, B, houghtof C.'D.—then givinyg an account of the
articles 30ld, hke a comnwn account rendercd, and concluding with—Reccived
perment in fall by C, D., witnesscd), led in County Cowt, with affidavit,
according to Statute: and berides the ntsence of filing in County Court, or
immediate delivery, the vhiole trnnsaction bore, neasly on every part ofat, the
badges of fiaud as against creditors, though 1t might have teen sufficient as
tetreen themseles.

e e e

very tmportant as in these Covington cases.) Alsoobjected,
that atlidavits state in one or other of them, tho words—¢ for
timber and beef,?? #for lumber,’? “{or boarding,’? “for lnbour.*?
“for black-smuthing,? ¢for pork and oats,’” « for stove toods,”
“for hay aml board at his1equest,” «for paying a debtto James
Williams,” without adding—sold and delivered—done—-found
and provided—paid and expended at his request (request not
always necessary, 1 Chit. 339) in same case, and one affida~
vit for £3 125, not stating nature of debt atall.  This last not
comng vp to the requitenents of 61 see., i.e., according to
the putpost of the Foum in the Act, Schedule D., which says,
here state the canse of action bricfly, held bad, the others
held 2oad enovgh under 45 Rule, s not interfering with tae
just and real adjudication of the cases. (But better to follow
the safe Fonns and instvuctions in U, &, Luw Journal, p. 21.)

Also objected, that several of the afiidavits stated three of
the causes mentioned for attachment in the Form and Statte,
i ¢.y o hath absconded,” leaving, &e., on,  that he was about
to abscond from this Province, or leave Essex,” with inteat
to detraud plaintifl, (decided in 11 U. C. R, 416, wot to be
warranted by tise Statute, though so given in the old Form
D) ; on, that he is concealed i Essex, to avoid process, with
intent to defrand, &e., bemg in the alternative.

Held, that the first cause for attachment in the aflidavits,
i e., hath absconded, &e., was suflicient under the 45 Rule,
amd was sound under the case 10 U. C. R, 416; and that if
the other alternatives, or statements, were not true, or de~
fective, they did not affect what was good (1 Prac. R. 158);
and as to their inconsistence or untruth, the defendant, if
injured, might move to deprive plaintiit of all costs, for want
of probable cause of attachment, or indict, See 3 U. C. R.
218, In the alternative is good being distinct causes of
action. If und had been used’instead of or, and the several
causes of alluchment were tnconsistent or yepugnant, the
affidavit wmight have been bad, not otherwise. That there
is some ground for using the Form in the alternalive as the
form of warrant given under tho Act (none is given in the
Forms), Schedule E states, That baililf is to take and keep
the eflects of C. D., an absconding, removing, or concealed
debtor, (not saying— as the case may be,”) or a sufficient
portion thercof; and the Form settled in Q. Bench, Meighan
v. Pinder, 2 0. 8. 292, is in the alternative under the Statute,
i.e., uttachment, &c., of C. B., ¢“an absconding or concealed
debtor.®?

Also objected, that bailiff should return all effects taken at
that time, on exch attachment, instead of a sufficient portion
thereof, to secure, &c., (Latw Journal, 22) appeared relieved
on cach, while the latter, I thmnk, is the right way. Also
objected, that in affidavit and attachment in one case, and in
the appraisal) of several of tho cases, defendant is called
Shadwick instead of Chadwick. This may not be quite
idem-sonans, though so very near it among ignorant country
people and unshilful J. P.%s, that it is ordered to be ames.ded in
the subsequent proceedings, under 37 Rule, and the affidavit
held sutlicient under the 45 Rule for reasons befoie stated as
to other defects. It may be added, that almost all the affida-
vits were drawn by a J."P. little accustomed to legal niceties
or technicul terns.

In another case, McMullen v. Chadwick, on an award
payable to Elliott & Simms, the words (or order) happened
to be inserted. The action was brought in name of McMullen,
instead of E. & S. ; award was assigned by indorsement form-
ally to McMullen. Affidavit stated that debt was due to
McMullen, but also sufiiciently showed the arbitraion award
and assignment, aud that technically it was originally duc to

3 .

Stuart consented that proceedings should be amended, if

(1) Onus<io: # or d-fects i these formul Acte, os requiret 10 be added o

wdoraed by an officer, 18 no ground 10 set aside proceedings under wrté, I, I
R. 205; McNider vo Masting
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the Court thought they could be amended. Under- this con-
sent, it was considered the affidavit might stand, as it suffi-
ciefitly showed a debt due E. & 8. on award, and that all
subsequent proceedings be amended, he being called, in
entitling the cause in each paper, McMullen, assignee of E.
& S; so that the proper plaintiff ’s name was inserted in the
paper, bemng substantially eorrect, leading no party astray—
not interfering with merits, &c. 36 & 45 Rule; in 1 P. R.
263. In affidavit in replevin, something like this affidavit
was allowed to be sufficient, as really showing a party to be
servant or agent to another, though not much in point; but
there could be no doubt of thé indebtedness of defendant to
the plaintiffs E. & 8., by the award, or that McMullen, though
beneficially interested, had a right to act and use the name
of E. & S., and as their agent, the affidavit being technically
correct in other parts, anf substantially correct as to the part
n question. '

.NOTICES OF NEW LAW BCOKS.

Enciisd REPORTS IN Low aND Equity, Edited by Edmund
H. Bennett and Chauncey Smith, Counsellors-at-Law.
Volume 30.—Little, Brown & Company. Boston: 1855.

" Messrs. Little & Brown have favoured us with Volume 30
ot their reprint of English Reports in the Law and Equity
Courts. The present volume contains Decisions in the House
of Lords and Common Law Courts during the years 1854-55.
The last case is that of Cuthbert v. Cumming, decided in
the Exchequer Chamber on 14th June, 1855. As noticed in
a previous number, Messrs. Little & Brown will, at the
expiration of this year, issue three volumes of Law Reports
and one of Chancery. They have also in press a Digest,
‘which will materially facilitate reference to the numerous
volumes of their series. *

InTRODUCTION To AMERICAN Law, designed as a ¢ Flirst
Book for Students,” by Timothy Walker, L.L.D., late
Professor of Law in the Cincinnati College. Third
Edition, enlarged and amended.—Little, Brown & Co.
Boston : 1855 ; p.p. 758.

. The author. of this work, Dr.-Walker, the pupil and friend

of the late Chief Justice Story (to whom the work is inscribed),

baving felt from experience that few ¢ facilities had been
provided for studying the elementary principles of American

Jurisprudence,’” and that a course of legal study in the United

States should be commenced, ¢ with a systemated outline of

‘American, instead of English Law,” has published in

collective form, a series of lectures delivered by him with

that object to the students of his class in the Cincinnati

College.

The work consists of seven divisions, each containing
several distinct lectures. 1. Preliminary Consideration,
Principles of Political Organization, Historical Summary, &e.,
such as Study of the Law. 2ud. Constitutional Law—
embracing Legislative, Executive, and Judicial Departments,
&cv 3rd. The Law of Persons—comprising Corporations,
Partnerships, Husband and Wife, Parent and Child, and the
like. 4th. The Law of Property, real and personal. 5th.
The Law of Crimes. 6th. The Law of Procedure. '7th.
International Law. ‘

Dr. Walker thus alludes to the “technicalities®’ of the La;w:—

 First, the language of the law is the subject of much complaint, No doubt
it is obnoxious to the charge of unnecessary technicality. But it shares this
reproach in common with every science of ancient date. There has always
been a disposition 1 the votaries of learning towards exclusiveness. They
have sought to create a monopoly of their'acquisition, by employing a language
not generally understood nor easily acquired : and when a phraseology, how-
ever barbarous or inelegant, has been consecrated by time, it is very difficult 10
change it. The old ]aw language was, in fact, a jargon compounded of three
distinct languages. From the date of the Nofmian Conquest to 1063, legal pro«
ceedings wore conducted, recorded, and reported in Norman French, itself a
,mixture of French and Saxon. A statute of that year required them to be con—
ducted in English, and recorded in Latin ; but for some tirae after they continued
to be reported in French. ‘With the exception of a few Years during the Pro«
tectorate of Cromwell, the records continned to be in Latin until 1730; when
an Act of Parliament required them to be in English. et two years after, it
was found necessary to enact that the technical terms of the law might still
_remain in their original language, whether French, Latin or Saxon; and so -
they have continued to this day. Some of them are, indeed, incapable of a
convenient translation. But the number is very small, consisting chiefly of the
names of legal proceedings ; and it may be safely affirmed that one cati become
a profound Lawyer, without a general acquaintairce either with French of
Latin. These will serve for embellishment, but our own mother tongue 1s all
that is indispensable, It is time that this should be generally understood ; and
that efforts should be made on all hands, to simplify the language of the law so
as to make it level to the comprehension of all. The same overpowering
reasons which opened the Scriptures to the laity in their vernacular tongue,
should operate to make human laws intelligible to every inquirer. There would
then be no plausibility in the objection, that it takes 8o long to learn terms, that
little time 1s lefl for principles. And in conformity to these views, I shall avoid
foreign terms as much s possible, Indeed, it ought to be a maxim with every
man, not only in reference to the law, but to every kind of knowledge, never
to use a foreign word‘when a native one will express the idea as well.”

The work appears to us admirably adapted for the purposes
for which it is intended ; whilst necessarily, from its size,
confined to the investigation of general principles of Idw, yet
it is written with much clearness and perspicuity, in which
the author possesses an unusual facility. The forms through-
out the book, and references te both English and American
authorities, are valuable in elucidaffon. We think the Cana-
dian Law Student will derive both benefit and pleasure from
its perusal.

FIRE ASSURANCE.—IMPORTANT TO SOLICITORS.

We direct the particular attention of our readers to the
following notice of the City Article of the Times on Friday.
1t involves most important consequences, of which Solicitors
should cautiously advise their clients when eﬂ"ecting fire
assurances, and which they should also bear in mind ip
mortgages, where buildings, &ec., are required to be insured
against fire.. It seems that the assurance will not cover the
whole value uniess the whole value is assured. If the
assurance is for less than the value, it will only cover a
proportionate amount of the whole. Thus an insurance for
£500 is uot, in fact, an insurance to the extent of £500, but
only an insurance to the amount of so much of the £500 as
the £500 bears to the whole value of the property insured.

The late loss by fire at Messrs. Scott Russell and Co.%s
shipbuilding yard, has just been finally determined, after a
protracted 1investigation by the several insurance offices
interested, for £25,000, the policies being subjeet to the
conditions of average. These conditions are of great import-
ance, but are not always sufficiently understood. Their eflact
is that, in the event of partial loss, the uninsured sum of the
total value covered by the policies bears its relative proportion

to the sum insured. Thus, if the total value of the property
should amount, at the time of a fire, to £200,000, while only

. B
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£150,000 is insured, and a loss of £100,000 should arise, the
sum to be paid by the insurance oflices would be three-fourths
of the loss, or £73.000 only.  The following are conditions of
average referred o :—

« Exenisi—It is hereby deelared and agreed that, in case
the property belonging to the insured, in all the buildings.
places or limits herein deseribed, shall, at the breaking out
of any fire ot fires, he collectively of greater value than the
sum insured, then the company shall pay or mithe good to the
assured such a propartion only of the loss or damage as the
sum insured shall bear to the whole vadue of the propeity
aforesaid at the time when such i or ires shall fiest happen.

«Put it is at the smne time declred and agreed that, 1t the
within-mentioned assured shall, at the time of any fire, be
insured in thiz or any other oflice_on any specitic paicel of
goods, or an goods in any specific building or buinbmas, place
or places, included in the teans of thix insurance, this poliey
shall not extend to cover the same, excepiing only as laras
relates to any exeess of value beyond the wmomnt of such
specified iusurance or msuranees, which said eveess is
dectared 1o be under the protection of the policy, and subject
to averaye as aforesaid.”

¢ rexcn.—If at the time of a fire the value of the objeets
covered by the poliey is found to exceed the sum total ot the
insuranee, the assurel is consulered as having remamed lus
own insurer for that excess, and he is to bear in that character
his proportion of the loss?

[The matter in the alove. whieh we have taken from the Lato Tomes. 15

serjously interest®ng to Policy holders,  We have not at prescat the sueans for
blainng specific infor for out readers, hut thinh at protable that the

ohjectionable comdition referred to is uot contamed in Policies i<sucd by our
own companics, thongh it may be found w thuse from Lngland and foreiga
companies.

‘This, however, is only a suppositton of ours.  We would recommend those
interested to exammine their Pohicies. and judge for themselves, and of such a
condition s cottained, to make apphication to expunge it ; and should the office
refuse. then to drop the Policy, aud misure in sowie other oflice thut hud not this
condition.~Ed, L. J.}

e e e~ ]

conuecspoupence.
7o the Editor of the «Law Journul.”

Sin,

Many writs of certiorari to Division Courts have been
framed under sect. 85 of 13 & 14 Vict. eap. 53, and the prac-
tice has uniformly been to issne such writs on a Judge’s
fiat, obtained on an ex-parte application, fullowing the English
practice under the Imperial Act 9 & 10 Viet. cap. 95, sec 90,
which is nearly in the same words as the clause referred to
of the Canadian Stat.), as laid down in the case of Symonds
v. Drinsdale, 2 Exchq. 533. If the fiat is granted on an
affidavit, which the defendant objects to as insufficient, his
course, it would seem, is to move to quash the writ. Parker
v. Bristol & Exeter Railroad Compuny, 6 Exchq. 184.

Yours obediently,
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1The existence of the practice does not establish its corr2cts
ness, nor will the opinion we advanced be shaken till the
point is raised and decided on argument. We cannot lose
sight of the point that the Division Courts are not Courts of
Record, and that therefore the writ of certiorari does not go
to them as of course: and we can see good grounds, as a
general rule, for the Judge requiring some notice to the oppo-
site pary before exercising the Judicial act of granting leave
10 issue a certiorari.—FEd. L. J.}

TIHE DIVISION COURT DIRECTORY.

Intended to show the number, limits and extent of the
several Division Courts in every County of Upper Canada,
with the names aud addresses of the Officers—Clerk and
Bailill,—of cach Division Court.*

UNI'PLD COUNTIES OF SIURON AND BRUCE,
Judge of the County and Division Courts—Jonx Srascnas, Godench,

Fust Division Cowrt==Clesk, \W, A, 8, Wilhamea, Goderich; Badifft; Bouna
dares="Ltear portion of the Town lnp of Godenich to the north of the
Cat e aud the Ruron read. auni? the same tetts the rond allowaice
between the 13th & 13tk concesaions. then <onth along the said conceea
2o tothe nver Bay ekl then atong the <l River 1o the Londen toad
3 3 porth-cast direction, together with the townslp of Colborne,

Second Division Court—(lerk, Lows Meyer, llm{mrhcy 1, 0.1 Boundories—
The tawuddups of Hullent, Mckiflop, “Luckersmth, Morns, Grey,
Tursberey and Howich,

Third Diviston Court—Clak. Chnstopher R, Harker, Penctangore 1.0, ; Boun~
daries="Fne townships of Atra, Brant, Beace, Carsick. Culross, Llders
sie, Greenock. Hurmt, Kineandine, Kinloss, (wath the exception of the
fisstfour sonth conicessions of the sud towishiep of Rinloss) and Suugeen.

Fourth Division Court—~Clesk George Catter, MeGilivray P, O, ; Boundaries—
The townships of Biddulph and McGilliveay.

Fifth Division Court—Clerk, Thomas 'Frivitl, Devon P, O, ; Boundaries—The
townships of Stephen, Usharne, and that portion of the tew:nship of
H:l)‘ to the cast of the 6th wid 7th concessions of the said township of

ay.

Sixth Division Court=Clerk, John Clark, Wa h 1%.0. ; Bowndaries—The
1ownshnps of Ashficld sand \Wawanoslh, und the first four south concesd
21003 of the tow nslup of Kinloss,

Serenth Division Court—Clerk David H. Ritchie, Bayfield PO, ; Bowndaries—
‘The towaship of Stanley and that portion of the township of Goderich
to the sauth of’ the Cut five and the Hucon roud, unil the same joius
the road between the 13th and 24ih ennccssions of the township of
Goderich, thence alony the said conceszion road until the same jojns
the tiver Bayfield. thence along the smd niver 1o Iake Huron, together
with all that pottion of the towasship of Hay to the west of the Sth aud
9th concessions of the said towuship of Hay.

COUNTY OF WATERLOU.
S m—

Judge of the County of Waterloo—\WirLLiaM MiLLER, Galt,

First Division Court—Clerk, John Davidson, 1owa of Berling Bailiff ;¢ Bown-
daries=All that portion of the township of Waterloo 'lying north of the
U0 :h-line on the west side of the Urand River, and 1hat part of the
upper bock of said townzhip lying on the cast ude of the Grand River
}umh ot lois numbers 115, 109, 104, 56 and 95 10 the Guelph towuship
Ine.

Second Division Conrt—Clerk, Otto Klotz, Preston ; Boundariss—All that portion
of the townshup of Waterloa tying south of the hlock-lme ou the west
side of the Grand River, sivd that partising on the east side of the Grand
River south of the serthiern boundaty of Jots 116, 109, 104, 86 and 95,10
the Guelph townstup tine, including the village of Presion,

Third Division Court—Clerk. Henry McCrum, Galt; Boundaries—All that part of
the township of Nosth Dumfries lying east of Iot number nineteen in
the seventh cancession, and runmng a course withthe easten boundary
of the said lot w1 a northerly dizection up to the twelflth concession.
thence along the eastern bomidary of lot number tweaty-three i saj
tw cifth concession 10 the township line, mcluding the village of Gak.,

Fourth isivision Conrt—Clerk. George Colcleugh, Ayr P.O.; Boundaries—Al
that part of' the tawnship of North Dumfries, lying west of lot number
cighteen in the seventh concession, thence along the westera limits of
said lot nuinber cighteen, the sLme conrse theteof ina nottherly disec-
tion to the twelfth concestion, thence along the western imit of lot
number twenty=two 1o the tewnship hine,

Fifth Division Coure—Clerk, John Allchin, New H
The townahip of Wilmet,

Sizth Division Court~Clrk, Michasl P, Empey, Hawksviile P.O.; Bowmlariss—
The township of \Wellesley.

Seventh Division Court—Clerk, Jarr es Mertilees, Conestoga P.O. ; Bowndarics—
The township of \Voolwich.

baig P. O, ; Eoundars

* Vide observations ante, page 196, on the wiility;and necessity for this
Directory,

t We have not yet receired 8 Lust of the Bailiffs for these Connties,



