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THE MINISTER OF JUSTICE.

With mingled feelings of grief and hope, we
h&r € to the painful and alarming illness which
ac;""’stl'ated for a time at least, Sir John A.
th Onald, the Minister of Justice. Grief,
Whe %%e 50 eminent and so endeared to all
uch 10w him personally should suffer so
Pres Pain, and that the country should, at the
one °Nt crisis especially, lose the services of
*ho has for so many years devoted his
‘“‘du(:ng talent with untiring industry to the
ob U8 duties which devolve upon him—and
"hi:’hthat he may yet recover from the illness
Save has brought him to the verge of the

The Attack came upon him in the midst of his
iy g the thought of which never leaves his
Y or night, and this combines with
0fal nature of his malady to secure
the sympathy of those politically
ion ?ral;i?’l and which was on a recent
the Ppositio :. ully expressed by the leader of
“e‘de ':ei°i°° to hear that he is slowly but
be pe r’;:mproving. We trust his recovery may
toy Peo "lnent, and that he may long be spared
mamit; ©to whom his loss would be a public

- nd whose warmest sympathies are
‘miclion and Lady Macdonald in their present

€ 1ot
to l.ml

e

With,

LEX LOCI CONTRACTUS—LEX FORIL
By D. GiroUARD, Esq., Advocate, Montreal.
Eztinctive preseription or limitation of per-
sonal actions affects the remedy, aud conse-
quently is governed by the law of the country

where the suit is brought, the * Lez fori”

A question which for many years has been,
and still continues to be discussed among
jurists and in courts of justice is, whether the
limitation of personal actions is governed by
the lez loci contractus or by the lex fori. It
is true that in England and the United States
the point may be considered as settled in fayor
of the lez fori, although even in those coun-
tries we see lawyers of so high a standing as
Westlake and Bateman strongly defending the
claim of the lex loci contractus. We find
furthermore, in a late case of Harris v. Quine,
the learned Chief Justice Cockburn inclining
towards the lez loci contractus, although he
held the lez fori to be the setiled rule. And
if to this fact be added, that on the continent
of Europe the question remains as yet unde-
cided, a review of the law on this subject may
not be found uninteresting to the members of
the Canadian Bar.

True it is that the legal profession in every
country are familiar with the reasonings pro
and con. At the same time it must be admit-
ted that there exists no complete review of the
different systems advocated throughout the
commercial world. The English and Ameri-
can writers do not fail to produce every English
and American authority, but they rarely pay
to the French and continental jurists the
attention and consideration which their learn-
ing deserves, and vice versd. Thus, Félix,
Troplong and Marcadé, even Savigny, make
little or no allusion to the English and Ameri-
can jurisprudence ; and when we refer to the
English or American writers, we find that in
their apprehension of the opinions of French
and continental jurists, they fall into many
inadvertent mistakes, sometimes into grave
errors.  Thus, Dr. Parsons, in his late works
on Notes and Bills, affirms, upon the alleged
authority of Pardessus, * that in France the
limitation and prescription of the place where
the contract was made would prevail, no mat-
ter where the contractor was sued,” (vol. 2,
p- 382); whereas Pardessus supports the lex
loci solutionis, and in default of it, the les
domicilii debitoris at the time of the contract.
Again, at page 383, foot note v., the learned
professor states it to be the opinion of Pothier
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that the lex loci and not the lex fori should
govern, whereas Pothicr never speaks of any
but the lex domicilii creditoris. Mr. Guthrie,
p. 219, in turn, says that Pardessus and
Boullenois favor the lex domicilii debitoris,
and does not notice the distinction which both
these commentators make, when a place of
payment is specified. Mistakes have even
been committed by writers in their citation of
works composed in their own language. Thus,
Félix asserts that Dunod favors the lex domi-
¢ilit debitoris at the time of the institution of
the action, whereas it is the lex domicilii
debitoris at the time of making the contract
which is supported by Dunod. These exam-
ples, to which many others might be added,
show the importance of a careful and detailed
investigation of the subject.

To begin with our own country, I find a
diversity of opinion. In a late case of Wilson
v. Demers, his Honor, Mr. Justice Mondelet,
held that the true rule of both the old and
new French jurisprudence, which should pre-
vail in Lower Canada, is the lex loci contractus,
or lex loci solutionis.

It appears that Boullenois holds the law of
the domicile of the debtor, if no place of pay-
ment be specified. * True,” said Mr. Justice
Mondelet, “Pothier is of a different opinion,
whereupon Troplong says: ‘C’est une erreur
difficile & comprendre dans un jurisconsulte
d'un aussi grand sens.”” Duranton, vol. 21,
8. 113, as nsual, without expressing his own
view, replies: * Ou M. Troplong n’a pas lu
avec attention le passage de Pothier, ou l'er-
reur qu'il lui reproche devrait étre reprochée
aussi & Dumoulin, qu'’il cite cependant en I'ap-
prouvant.”

Duncd (Des Prescriptions, part i. ch. 14),
contends that the law of the domicile of the
debtor should rule, but only of the domicile
at the time of the cuntract..

It should be borne in mind that Boullenois
does not advocate the lex loci contractus,

The old French jurisprudence, moreover, does
not appear to concur in the opinion of Boulle-
nois. Merlin, Répertoire, vo. Prescription, s. 1,
§ 8, par. 7, quotes two arréts of the Parlement
de Flandre, the first, of the 17th July, 1692
the second, of the 30th October, 1705, which
held the law of domicile of the debtor at the
time of the institusion of the action to govern
in case of conflict of prescriptions; and he
further reports another case which originated

before the code, and was decided in the sam®
sense by the Cour de Bruxelles, on the 24th
September, 1814. Berryer and Lauriére O
Duplessis, Traité de la Preseription, liv. b
chap. 1, express the same view. And if ¥
the above authorities we add the old civilisn®
Huber and Voet, and also Merlin, who evident’
ly wrote under the influence of the then pré
vailing notions on the matter, it seems thd
the old French Common Law does not admit
the lex loci contractus.

It is contended that the weizht of moder8
French authority is against the doctrine ©
the lex fori.

But what is the present opinion in France®
Mr. Justice Mondelet thought it useless t°
recapitulate all the authorities which are 0
be found in France touching this point.

“ Suffice it to say, with Félix, (Droit Tntern®
tional Privé, vol. 1, art. 96, p. 209),” he snid
“that, ‘les lois romaines ont déja consacré le pri®,
cipe que la matiére du contrat est réglée par la 1ot
Au lieu o2 il a été passé’ And when the contrach
is to be executed elsewhere, then it must P
governed by the law of the place of executio®
As he says at page 214, ‘ce prineipe a été e™
prunté a la loi romaine, 421, de obli. et act. Elb
repose sur la circonstance gen fizant un liew pd"r
Pexécution du contrat, les parties sont censées avoi
voulu faire tout ce que prescrivent les lois du mém
liew.

“It is true that Merlin (Quest. de Droit V%
Prescription) expresses the opinion that the Zz f or*
or that of the domicile of the debtor, will gover®
8 case like the present, but as he has failed ¥
take into account the circumstances of a deV
being due and payable in a particular place, 87
28 he speaks of a debt made payable genel‘t‘uy !
we have to refer to those writers who have 5°
omitted the distinction between the one and $9°
other case. Boullenois, t. 1, pp. 530; 2, 4%
and Pardessus, Droit Comm., No, 1495,(*) cles’
draw the distinction, and hold that when tb,‘
contract is to be executed in a particular placﬁrl
is the law of that place which is to gO"ern'
Félix cites as holding that opinion, Christin, Bo¥
gundus, Mantica and Favre,

“On reviewing most of those writers, one ﬁ“,d"
especially with Savigny, that the true doctrﬂ“
is that the Prescription of the place of pay "’ev
must govern, and where the place of payme“t
not specified, then that of the place where o
contract was created. We may join Z70F
with the others, for hesays: ¢ L'action per”"ﬂw

o
(*) Pardessus does not entirely agree with Boullenol*
will be seen hereafter,
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“f”' escrit par la loi en viguenr au liew ou doit se
“‘j‘e le paiement” True, Pothier is of a different
OPinion, whereupon Troplong says: ¢ Pothier est
*ul qui soutienne que la prescription est réglée
Par le cqy du domicile du eréancier, mais ¢ est une
“rreur difficile d comprendre dans un jurisconsulle
¥" aussi grand sens” (Prescription, No. 38.)
8rdessus, Droit Comm., t. 6, art, 1495, p. 388, is
V?r.y explicit on that point: ¢ Ainsi lorsqw’ un
eur oppose la preseription, le droit d’user de ce
Yen, et la durée de cette prescription, seront réglés
Par le droit du liew o2 il a promis de payer.’”’
_On reference to Pardessus, Droit Commer-
Gl ¢ ¢ p- 883, we find that his language
33 not heen quoted in full, for there the sen-
0ce contains these words, immediately after
0se quoted : “et s'il ne I & pas déterminé,
Par celiu du domicile qu’ avait ce débiteur
OTSQu’ il ¢’ est obligé ; parceque la prescrip-
o0 btant une exception qu' il est permis au
Diteyr P opposer & la demande de son cré-
anci", ¢ est naturellement dans sa propre
9islation qu' il doit trouvor ce secours.” If
‘¢ debtor is thus to look only to the law of
'S own domicile, and if his plea of prescrip-
N affects merely the remedy, as admjitted
y Pﬂrdessus,——what has the law of the place
at Payment, or of the domicile of the debtor
the time of the contract, to do with the
S¢? Nothing; it seems clear that the rea-
Ding of Pardessus should lead to the oppo-
te conclusion, to wit, the lex fori or lex
Micilii debitoris, at the time of the institu-
"0 of the action ; and it is remarkable that
O Years before the publication of his Droit
ﬁo"‘mﬁrcial, he had, in his Eléments de Ju-
*Prudence Commerciale, pronounced in an
Nqualifieq manner for the latter opinion.
® 8ays (page 112), * Le Commerce etendant
on mpire sur un grand nombre de contrées
. Miges 3§ deg législations différentes, il est
, POTtant de connoitre par quelle loi le droit
0??0861' la prescription, sa durée e% ses
ositions, doivent étre détérmincs. Co ne
b . cire par celle du liew o la convention &
9““9, en la prenant, conformemént aux art.
"‘entEt 1160 du Code Napeleon, pour supPle-
Paturel de ce que les parties n’ auraient
*Xprimé asseze clairement, parceque la
Miption qui n’ est pas acquise ne peut
ms,' aux termes de U article 2220 du méme
doi:’paet"’e I objet d'une stipulation. Ce ne
eur. § €tre par la loi du domicile du deman-
' Parceque ¢ est contre lui que la pres-
"N est etablie, et qu’ elle est une excep-

&

Preg,

Ql’ipt'

tion & son action. €' est done par la lvi du
domicile réel ou élu du défendeur, parceque
toute action relative au commerce est mobi-
liére et personnelle, et que la preseription qui
a pour objet de protéger le débiteur et de lui
offrir une barriére contre les, poursuites de
son créancier, ne peut dériver d'une antre loi
que de celle du domicile de ce débiteur.”
Evidently, the opinion of the learned judge
rests principally upon the rule, locus regit
actum, and the alleged authority of Félix and
of the civilians he has referred to. Tt iy
astonishing that the learned judge did not
quote from Félix a few pages farther on.
Félix lays down various exceptions to the
rule locus regit actum, and among others, the
case of limitation of personal actions., Ile
contends that the law of domicile of the debtor
at the time of the action should be the crite-
rion, without paying any regard to the place
of payment. Félix further declares that the
lez loci solutionis is favored only by Boulle-
nois, Pardéssus and Troplong among the
French writers, and by Christin, Burgundus,
Mantica and Favre among the civilians.*
“Lorsqu'il e'agit.” says Félix, “non pas de
statuer sur le fond de 1a demande, mais d’appré-
cier des défenses qui y sont opposées, et qui
ont leur base dans le lieu ol siége le tribunal
saisi de la cause, on snivra cette derniére loi.
- Cette méme exception trouve son application
i la prescrption extinctive. *La loi,’ dit Merlin,
qui déclare une dette prescrite, n’anéantit pas le,
droit du créancier en soi, elle ne fait qu'opposer
une barriére 4 ses poursuites. Or, cette barriere,
4 qui appartientil de I'¢tablir? C'est, sans con-
tredit, 4 la loi qui protége le débiteur, et par
conséquent 4 la loi de son domicile’ Ainsi la
prescription se régle par la loi du domicile qu'a
1e débiteur au moment de 1a demande, Telle est
aussi Popinion de Jean Voet, de Dunod et de
Boullenois.} Ce dernier auteur, ainsi que, aprés
Jui, M. Pardessus, limitent cette décision au cas
o les parties n’ont pas déterminé un lieu pour
Pexécution du contrat; si cette détermination a
été faite, Boullenois et M. Pardessus veulent que
Ia prescription soit régie par la JToi de ce lieu,
Christin, Burgundus, Mantica, Favre et Troplong
réglent aussi la prescription par les lois du licu
ol l‘obligation doit étre exécutée. Suivant Pau,

* We will see hereafter that Pardessus does not fully
agree with Troplong. :

1 On sait que les défenses ne tendent pas, comme les ex-
ceptions, xi(iécurter s'ifmplement I'action, & la neutrallser,
a ditférer ses effets, mais & Ia détruire, & I'anéantir saus
retour. V Boncenne Thévrie de la Procédure, vol. I11, p.
162. Félix's note.

$ Boullenois and Bunod do not fully agree.
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Voet, Huber, llommel, Weber, Tittmann, Meier,
Gliick, Mittermaicr, Muhlenbruch, de Lindel
Kent, Story, Burge, et un arrét de la Chambre
des Lords d’ Angleterre, la prescription cst régie
par la loi du lieu od Vaction est formée. Bien
@il y ait quelgres diffévences dans les termes em-
ployés par ces antenrs, on voit qul'ils aboutissent tous
a cette conclusion gae lu preseription 8 acquiert
d'aprés la loi en viguenr aw liew on sitge le juge
compétent, pour statuer sur les actions personnelles
Jormées conlre celui qui oppose cette défense, Jean
Voet s'exprime ainsi sur ce point: ‘ Une dette
non encore recouvrée est placée ‘'sous la puissance
du juge du domicile du débiteur, plutét que sous
la puissance dn juge du domicile du créancier,
car le créancier est obligé de s’adresser au tribu-
nal compétert du débiteur. Ainsi ce n’est pas le
juge du domicile du créancier, mais celui du
domicile du débiteur qui peut repousser la de-
mande en paiement’

“La Cour d’Appel de Cologre (arréts des 7
janvier 1836, 4 avril 1839 et 14 décembre 1840,)
et In Cour de Cassation de Berlin, (arrét du 8
octobre 1838) ont également jugé que la prescrip-
tion extinctive d’engagements personnels est régie
par la loi du domicile du débiteur.

* Quelques auteurs, cependant,” Félix adds,
vol. I, p. 222, “sont d'un avis contraire; Hert,
Mansord, I'auteur de 'article du American Jurist
and Law Magazine, Rocco, Reinhardt et Schaffner
appliquent, quant 4 la prescription, la loi du lieu
ol 'action est née, c’est-i-dire ol la convention 8
<té formée. Cette opinion, peut-étre la mieux
fondée en théorie, a aussi été adoptée par la Cour
Royale de Douai et par la Cour Royale de Paris.”

In addition to the foregoing continental
authorities we may quote Demangeat on Félix,
vol. i. p. 223, note a4, and the eminent Prus-
sian writer, Savigny, and to these may be
added the name of Massé (Droit Commercial,
wol. i. Nos. 558565, ed. 1861).

Demangeat though not positive, inclines for
the lez loci contrastus only :

“(C'est la cinquidme opinion (1a loi du liea du
contrat), qui parait prévaloir dans la jurisprud-
ence. Aux trois arréts cités par M. Félix, on
peut en ajouter un de 1a Cour @ Alger, du 18 aott
1848, aux termes duquel P'accepteur d’une lettre
de change ne peut pas opposer la Prescription de
.cinq ans, quand il s'est obligé dans un lieu (3
Malte dans I espéce) ol de semblables obligations
Be prescrivent par trente ans.” (Dev.-Carr., 49,
2, 264.)

Savigny (Conflict of Laws, Guthrie's edition,
Edinburgh, 1869) pemarks :

“Many say that laws as to prescription are laws
of procedure, and must, therefore, be applied to

all the actions brought within their territofyu'
without respect to the local law of the obligation-

“ According to the true doctrine, the local 18¥
of the obligation must determine as to the ter®
of prescription, not that of the place of the action:
and this rule, which has just been laid down in
respect to exceptions in general, is further cod”
firmed in the case of prescription, by the fact thab
the various grounds on which it rests, stand in
connection with the substance of the obligatio?
itself. Besides this opinion has always bGG:
acknowledged to be correct by not a few writers.

Savigny finally holds the view that when 8
place of payment is specified, the law of that
Place should apply, in pursuance of the rulé:
contraxisse unusquisque in eo loco intelligy
tur, in quo, ut solveret, se obligavit.

Savigny (in foot note u) further observe$
that this doctrine is agreed to by Hert, § 653
Schaffner, § 87; Wachter, 2, pp. 408-412;
Koch, 1, p. 133, note 23; and Bornemann, 1
p. 66; but that their agreement is only iP
regard to the principle, not to all the applics
tions of it ; since the local law of the obligatio?
is not determined in the same way even bY
these writers. In fact Hert and Schaffner ar®
of opinion that the lex loci solutionis should
be entirely overlooked, and that the lex lo¢t
contractus should rule in all cases. .

Massé maintains that the lez loci solution®
or lex loci domicilii debitoris should rule i?
all cases :

“1! faut donc arriver,” he says, p. 460, “8Y
dernier systéme qui évite ces inconvénients, tout
en se rattachant d’ailleurs au principe par lequé
on rapporte la prescription, non a la formatio®
du contrat, mais & son inexécution. Ce system®
fait prévaloir 1a loi du lieu de paiement on d°
Pexécution, quand un lien a 6t6 indiqué, et cel®
du domicile du débiteur, quand aucun lien n'aé
indiqué pour le paiement, parce que c'est 11 q9°
Pobligation est payable,” Massé quotes in sUP’
port of his view Casaregis, Discurs, 130, No.
et seq., aud a decision of the Senate of ChamberfY
(1593), reported by Favre, and thereupon be
attacks Pardessus (Droit Com. No. 1495) for hold’
ing that, when no place of payment is speciﬁ '
the law of domicile of the debtor at the time®
the contract, and not at the time of the institutio®®
of the action, should be applied, * J’ai don¢
la peine & m’expliquer pourquoi M, Pardessus 4
reconnait que la prescription doit étre réglée
la loi du lieu ot le débiteur a promis de p# ’
veut que dans le cas o0 ce lieu n’est pas s
miné et ot par conséquent, le paiement doit €
demandé au domicile du débiteur, la pz-escriP"l
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'(Tlt, réglée par la loi du domicile qu'avait le
~Ieur au moment o il g'est oblizé, bien que,
UYaen changement, le paiement ne doit pas
T fait 4 ce domicile.”

inM"““dé on art. 2219 of the Code Napoléon,

turn attacks the opinion supported by Trop-

g and Magsé : '

la‘{OI:I;iTPOplong," he o.bserves, “ q}xi Lien.t pour
onne u pa:ys ol le palem'ent devait se fal.re,.en
extiy t.c'dt lncroyal.)le ‘motxf, que la pre:scrlptmn
“églic Ive des c’)bhg.at.mr:s étant .]a peine de la
le iege“% du créancier, c.est la peine x‘f@l\b])l& d:tns
it u 00.nvem'1 pour l‘e paiement q‘ue ce (,:r‘eancl’ex’-
"égli Subir, puisque ce.tt dans ce lienw g’ il @ élé
rﬂu,zent. e e l\?us avouerons que loin de
mnve" une pareille raison fort simple, -nous la
Ons au contraire fort bizarre, et aussi fausse
due l’izﬁl‘re. fausse deux fois pour une, comme on
Ahet"‘)il‘ bientot...... Cheeenans
19si, de quelque cté qu'on se tourne et
& Ue ordre d’idées qu'on prenne pour point de
elulzrt' on se trouve toujours ramené':‘: cette con-
o0, conforme 4 1a doctrine des anciens auteurs,
‘lllflfes" uniquement le domicile du débiteur
~faut considérer ici.”

Que]
dé d

uch is the state of opinion on the continent
I."'OPG, upon the question now before us;
solt will be conceded that if we had no other

Urce than these authorities, we should

't difficalt, if not impossible, to arrive at
i t‘Sfactory conclusion. The review we have
‘ightm:?de’ clearly shows that no less than
nent‘d‘ﬁ'erent systems prevail on the conti-

ang

‘llll.c The 1w of domicile of the creditor in
%es, supported by Pothier and Dumoulin.
‘im; he luw of domicile of the debtor at the
es"f the institution of the action in all
By, Supported by John Voét, Pohl, Thol,
A"r'é ®rroyer and Lauriére on Duplessis,
Juy, . Of the Parlement de Flandre (17th
e]]es’ 1692, and 30th October, 1705), Brux-
cagg F(‘2'4'th September, 1$14), Merlin, Mar.
1834 :l‘x» Arréts de Cologne, (Tth January,
1844, Cth April, 1839, and 14th December,
er’l our de Cassation of Berlin, (8th Oc-

3 ) 838_)

ay The 1oz of the place of the contract in
Reinh:a' 8upported by Hert, Mansord, Rocco,
4 usr Y Schaffner, Demangeat ; Douai (16th

v 1834, Paris, (7th February, 1839.

ge
18403 18th August, 1848, and 18th January,

4
0} The law

a of the place of thecontract, and

Place of payment is specified, the law

of that place, supported by Wachter, Koch,
Brunnemann ard Savigny.

5. The law of the domicile of the debtor at
the time of the institution of the action, and
wlhen a place of payment is specified, the law
of that place, supported by Christin, Burguu-
dus, Mantica, Casaregis, Favre, Boullenois,
Troplong and Massé.

6. The law of the domicile of the debtor at
the time of making the contract, and when a
place of payment is specified, the luw of ‘that
place, supported by Pardessus.

T. The law of the domicile of the debtor at
the time of the making of the contract in all
cases, supported by Dunod.

8. The law of the place where the action is
brought, in all cases, supported by Paul Voit,
Hommel, Huber, Weber, Tittman, Mayer,
Gliick, Mittermaier, Mithlenbruch, de Linde,
and by the English and American decisions,
as will be seen hereafter.*

From this synopsis, it may be seen that the
lex loei contractus or solutionis, is held only
by four German writers, while the lex domi-
¢ilii debitoris is sustained by most of the old
and the new French juristsand commentators.

Itis evident that the question of controversy
is not a question of local, but of international
law, une question d'école, upon which the
jurisprudence of all nations ought to be pro-
perly consulted and weighed. It is necessary
that upon watters of this highly practical im-

“portance nat only to a special community, but

to the commercial world at large, there should
be uniformity of decision. It is equally benef:-
cial to the people of this country and to foreign-
ers, When they deal with each other, that they
should know that the obligations arising out
of their transactions are submitted to the same
roles of international law. There has been in
England, Scotland, and the United States, &
uniformity of jurisprudence on this point, and
it would be against public policy for our courts
to rule differently,

We find in the nature of the English Statute
of Limitations, adopted by the United States
and the British Colonies, another reason for
adopting the lex fori. On the European con-
tinent, prescription is essentially a presump-
tion of payment, which may be rebutted by
contrary evidence; it is more an exception

*1In Scotland another system, still assented to by Guth-
rie on Savigny, prevailed in former times, viz., the law of
the domicile of the debtor during the whole currency of
the term of prescription.




118—Vou. VI, N. §.] LAW JOURNAL, [May, 1870:
Law Sociery, Easter Tery, 1870—Tur FrexcE Bar
P
than a defence. On the contrary, in Canada,
as in England and the United States, prescrip- SELECTIONS.
e

tion is a mere denial of action, su much so that
the oath of the debtor, as to payment, cannot
be demanded in a Court of Justice.

(To be continued.)

We arc glad to see that the Chief Justice
has again taken his seat on the Bench in Term,
after his holiday. He looks all the better for
his rest from labour, and we trust his health
is permanently better.

LAW SOCIETY, EASTER TERM, 1870.

CALLS TO THE BAR.

Fifteen gentlemen went up for examination
for call, of whom the following were success-
ful (Mr. Fitzgerald and Mr. Sharpe without an
.oral examination):—

W. Fitzgerald, M.A, London; W. Sharpe,
‘Toronto; J. F. French, Merrickville ; — Holeroft,
Tngersoll; A. F. Campbell, M.A., Simcoe; Chas.
1. Bell, M.A,, Belleville; D, Junor, M.A., St.
Mary’s; — Smith, Toronto; A, G. McMillan,
Xiora; J. G. Hodgins, M.A,, Toronto.

ATTORNEYS ADMITTED.

Of thirty-five gentlemen who presented
themselves for examination for certificates of
fitness as Attorneys, the following were suc-
cessful :—

A, F. Campbell, Simcoe ; C.H. Bell, Belleville;
F. Arnoldi, Toronto; D. Wade, Brockville; H.
Macdonell, Guelph (these five without oral); M. A.
Dixon, Toronto; Alex. Grant, Stratford; H. H,
Smith, Peterboro’ ; F. C. Clemow, Ottawa; J. H.
Fergusom, London; E, W. Harding, St. Mary’s;
T. G. Oeyne, Toronto ; Geo. Hall (who passed the
examination, but, as his articles were defective,
has not as yet been admitted.)

In addition to the above, four gentlemen,
who were unsuccessful on their oral examina-
tion, are to have another chance during the
Term.

The Session of the Dominion Parliament
that has just closed, has not been fruitful of
any measare peculiarly interesting to lawyers.
The Supreme Court Act, the debate on which
was looked forward to with much interest, has
to stand ower until next session. It ig a most
important measure;- and will doubtlegs lose
nothinz by the opportunity thus given for
further considering its provisions.

THE FRENCH BAR.

(Continued from page 92)

We have not space torecount the chequel’ed
fortune of the Bar, its destruction a{ the Revo’
lution, and its restoration under Napoleon, but
we must pass on to that portion of Mr. Young’8
work, which doubtless may be considered the
most interesting, namely the biogmphic‘l
notices of some of the many great men who
have graced with their eloquence, or dignifie
with their learning, the ranks of the professio®
in France. Among jurists the names of Cuja%
Pothier, and Portalis will ever be honoured
and the labours of the French Bar in jurisprd”
dence are eminently worthy of recognitiot
Pothier was born at Orleans, in 1699. H¢
completed his legal studies in the Universitf
of that city, and was appointed Councillor io
the Presidial Court of Judicature at the ag®
of twenty-one. In 1736 he commenced his
great work on the Pandects, which occupi
him during twelve laborious years. In this
immense task he had the help of some of bi
intimate friends, among others of Prevot de 18
Janés, his colleague in the Court, and Professof
of French Law. Upon the death of his col’
league Pothier became professor, and his abl®
and enthusiastic teaching speedily gave a ¢
markable impulse to the school of law at 0%
leans, For twenty-five years Pothier presided
over it, and educated many of the first adv?’
cates and magistrates of France. The mantl
of Pothier, as a jurist, seems to have descend
upon Portalis, who was, perhaps, the ablest
lawyer and most upright man who took p
in the preparation of the Code Civil. Th?
public life of this distinguished man did 8%
commence until he was more than fifty ye”"
of age, and during the whole period of his gl‘e’
labours as a jurist and politician he was alm!
totally blind, unable either to read or writ®
his extraordinary memory, however, makind
up for this defect, -

But whatever may be the claims of t%°
French Bar to be considered learned, howeY
much their labours may hLave added to "h
science of Jumprudmce it possesses the 2’
we were nearly saying the * fatal gift,” of o'_
quence to an extent which removes it far abo
all competition with our own.
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out {h Forsyth, in his. Hortensius,” points

at until the magic of Erskine’s voice and
Uence was heard in our Courts, the annals
perO[:lr great trials do not furnish us with much,
nap_ DS hardly anything at all, worthy of the
the g of eloquence.” If this was the case before
Sine :ys of Lord Erskine, what have we had
°ur°~ It is true that Lord Brougham treated
fligh Courts to some powerful and meteoric
BNtS of what was termed in his day eloquence,
ar].thllndered forth in both our Houses of
whi ';mpnt powerful and weighty orations
mucc‘,’ In our opinion, did contain, among
tupg: ] YETY much, that was extravagant and
B ?‘d, here and there passages of great beauty.
hig .S Speeches are drugs in the market, and
it mmemory remains with us secured on other,
B 2y be deeper, foundations. Since Lord
a Ugham we have not possessed half-a-dozen
late Cates as orators of any real mark. The
u Lord Chief Baron, the present Lord Chief
Stice, Lord Chelmsford, and perhaps pre-
Nent]y Serjeant Wilkins, found no com-
™S, and have left no successors as orators,
ever able as nisi prius advocates the pre-

be ~Beneration of our leaders at the Bar may

w};l'he Rational character is ponderous, and he
asig Can nonsuit by an array of cases, or set

®a verdict *upon the authorities,” is as
°h, if not more to the taste of the English at-
1Y (who, after all, is the deus ez machind),

::-t e glib, agile Q.C., who makes a jury laugh
Ith him ¢

Nin*:e National characteristic to which we have
betwed accounts for some of the differences
he), ¢ the two professions. But we cannot
Posg thinking that, beyond this, the French
We . S8 a far more worthy appreciation than
tieg © OUrseives, of the duties, the reponsibili-
The t“nd‘t'he dignity of the advocate’s calling.
of & "adition of their political power, the result
rofee'-’d'd service, the independence of their
on dss‘OH, their social status, all these furnish
the ;. Of brotherhood, while the old custom of
thej,terchange of papers (one of the oldest of
of g Ordinances), and the ready joint action
thei,.e-wh"le order where their privileges or
Cong, d"g ts seemed to be in danger, show the

ang hgﬂﬁﬁrt_hey possess in each other’s loyalty
Sven z?“e hardly space to mention the names
reputm}he more eminent among them, whose
Bpeech 10n as orators still survives, and whose
Pierrg ess’ are remembered. Among others,
Barg,, Se,g“‘_el‘ (one of whose descendants, the
Of Py, BUier, so recently resigned his office
lOUge) .curem‘-lmperial in the Court of Tou-
Antoin’ Omef.Talon, in the 16th, Servin and
Begy :Lemmstre, in the 17th, and D’ Augues-
are we‘ra"ds the close of the 17th century,
the b, K0OWN,  Of these D)'Auguesseau is
bory .« Known, This eminent advocate was
Appo imoges, in the year 1668, and was
Pppomte ing's Advocat}; at the Chitelet of
e early age of twenty-one. How

€ saying, “that the history of great-

ness is the history of youth.” Distinction at
the French Bar has been, in the great majority
of cases, attained at an age which, in this
country, would be barely sufficient to entitle
a man even to hope for an assize prosecution
for burglary, or an undefended cause in Mid-
dlesex. At thirty-two years of age D’ Augues-
seall was made Procurcur-General, and Chan-
cellor of France at forty-eight; a success alinost
as Tapid as that of Grotius, who pleaded at the
Bar when only seventeen, and was made At-
}orney-General of the Netherlands at twenty-
our.

The discourses of I Auguesseau are well
known. In his magnificent eulogium upon
the Bar occur those words, a portion of which
we have already quoted, and which we will
repeat. Speaking of the Bar, he says :—

It is an order as ancient as the mngistracy,
a8 noble as virtue, as necessary ns justice ; it is
distinguished by a character which is peculiar
to itself, and it alone ever maintains the happy
and peaceful possession of independence.”

Passing the great names of Normand and
Cochin, cotemporaries of D’Auguesseau, we
must for a moment pause at that of Gerbier.
This great advocate did not commence to plead
in the Courts until he was twenty eight years
of age. But his rare merit soon placed him
at the head of the Bar. In his time we first
begin to catch a glimpse of the lucrative cha-
racter of the profession in France. It is said
that he received a fee of 4000L (about 100,000
francs), from the Company of the Indies, and
20,0004 from a Sieur Cadet, for whose cause
he had pleaded successfully.

Mr. Young has here a note upon the for-
tunes made at the English and French Bars,
and compares them with those amassed by
the advocates of Rome under the empire, very
much to the advantage of the latter: but it is
by no means clear that the fee system, as we
understand it, obtained at Rome at all, and
regard being had to the then value of money,
the amount of these sums appears to be enor-
mous, very many times beyond any legitimate
fee we think ever given in England.

At the time of the Revolution, when the
Bar was abolished, after the law of August
16, 1789, under which every one was to have
the right of pleading his own cause for him-
self, one and only one in the Constituent As-
sembly stood up in their defence, and that
one, Robespierre.

*“The Bar,” said he, *seems still to dixplay
liberty exiled from the rest of the world; itis
there that we still find the courage of trath,
which dares to proclaim the rights of the weak
and opprossed against the pewerful oppressor.
The exclusive power of defending citizens shall}
be confined by three judges and three lawyers L
To that case you will no longer bebold in the
sanctuary of justice those men capable of rising
to enthusiasm in behalf of the cause of the un-
fortunate, those independent und eloquent men,
the support of innocence, and the rcourge of
crime. They will be repelled, but you will have
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weicomed lawyers without delicacy, without en-
thasinsm for their duties, and only urged on in
a noble career by sordid considerations of in-
terest; you mistake—you degrade—functions
precious to bumanity, essential to the progress
of public order; y.u close that school of civic
virtues where talent and merit learned, while
pleading the cause of citizens Lefore the judge,
to defend therenfter that of the people in the
legislative assemblies.”

Resuming the path of our history from
which we turned aside for the moment, we
find between the time of Gerbier and the pre-
sent, materials that might well afford matter
for a lengthy paper—the trial of Louis the
Sixteenth and that of his queen, the reorgan-
isation of the Bar under Napoleon, the trial of
Marshal Ney, and the revolution of 1830; but
the Bar of the nineteenth century must claim
our remaining space. Hennequin, Berryer,
pére et fils, the brothers Dupin, Dufaure,
Garnier-Pagés, Ledru-Rollin, Baroche, Eou-
her, Jules Favre, Emile Ollivier, with many
others, are names with which we are familiar.

Hennequin was engaged in almost all the
great trials which took place between the
years 1814 and 1834,  Among them were the
celebrated cases of the disputed succession
which followed the death of the Prince of
Conde, who was found hanged in his chateau
in the August of 1830, and with whom per-
ished the great house of which he was the last
representative. Two years after he undertook
the defence of the Duchesse de Berri, who had
been arrested while vainly endeavouring to re-
kindle the smouldering embers of civil war in
La Vendee. About this time, Antoine Pierre
Berryer began to rise to fame. No name is s0
well known as hiz.  This distinguished man
was for many years the undoubted leader of
the French Bar, and to him the Bar of our
own country has paid reverential honour.
The father of Berrver, an able and distin-
guished advocate, defended Marshal Ney, and
the position of the father naturally paved the
way for the son. Berryer’s life, as that of
nearly all the greatest advocates in France, is
as much political as forensic. And this char-
acteristic of the French Bar makes its own
hixtory almost the history of France.

Among many great political trials in which
M. Berrver was engaged, one stands out far
ahove all others in interest—we meap the
trial of the present Emperor of the French,
for his attempt at Boulogne. In 1852 M.
Berryer was clected Bitonnier of the Parisian
Bar; and, so late as 1858, defended Count
Montlembert, who was prosccuted by the
Government for certain tlleged libellous ex-
pressions contained in a newspaper. We most
of us remember M. Berryer’s visit to Lord
Brougham in 1864, Upon that occasion the
Bar cntertained the two venerable advocates
at a banquet in thé*Middle Tewmple Hall. His
last appearance in the Legisiature was in Feb-
ruary, 1868; on November 29 following he
breathed his last. To the last a Royalist,

upon his death-bed, after receiving the last
sacrament of the Church, he wrote that touc®
ing letter to the Compte de Chambord, whi¢
now is matter of history.

Louis Garnier-Pagés and Ledru-Rollin ar®
known to us rather as politicians than barr¥
ters, and MM, Thiers and de Tocqueville ha?®
achieved a fame, broader and wider than th8
which the Bar alone can give. Two names ©
men living among us claim our notice, af
with them our imperfect notice of Mr, Young?®
book must close.

Jules Favre, at present the acknowledged
leader of the democratic party in France, and
one of the most consummate of living orator$
was born at Lyons in 1809. His speech be,
fore the Court of Peers in 1835, on behalf 'of
those who were implicated in the futal dis*
turbances at Lyons, one of great eloquenc®
marked him out at once. On the retireme?d
of the famous Abbe Lammennais from th?
management of the journal Le Mouvement,
Favre became one of its chicf political dire®
tors. In 1860 and 1861 M. Favre was :elect‘?‘l
Batonnier of the Parisian Bar. M. Favre 18
one of the most consummate speakers 9
modern times. He has acquired the art 18
its every branch, and possessing a profoun
knowledge of-his own language, moulds !
with a delicacy of finish that is, perhap®
unrivalled. .

The present Prime Minister of Francé
Emille Ollivier, was born at Marseilles i?
1826, and was admitted to the Parisian
in 1846. In politics a Liberal, his views 8
far more moderate than those of M. Juléd
Favre. Asalawyer he is eminent, and 39:
Speaker, although far inferior to the gred
democrat, is bold and eloquent.

One quotation we shall give, It is take“f
from his reply to M. Baroche, in dcfence ©
liberty : —

“Taffirm,” says M. Ollivier, ¢“that the honotT,
able M. Baroche does not believe in the power ©
liberty, because he sees only its excesses  Thes®
excesses [ nlso, like him, acknowledge and des
test. But, for the same reason that we do 10
forbid the use of fire, because it burns as well
warms; for the same reason that we reject 0
religion, hecause there are wicked priests, 87
Justice, because there are false sentences; fof
the same reason that we condemn not m~rriag®
because there are adulterers; for the snme €8
gon that we refuse not to commence a voya&%
because we may ercounter tempests on the 367
instead of propitious winds and stnpry skies’
for the same reason I do not understand w87
we should proscribe liberty on account of it= € A
cesses!  In all worldly things the gond aud th
bad are found side hy side  We must have !
manly courage, when we follow the good, 10 * "

cept the difficult conditinons of strifis and effor?

. L g 0
i Which are the benuty the plory. the dignit¥ i

great undertakings. Royard-Collard has &% -
80, and yet he was no demngogne. (“anstit .
tions are not tents set up for sleep; H""‘"V
ments are not places of repose, where one’s dn?
may glide amay in tranquillity, without ¢ar®

|
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:f:;et'“; they are posts of honour, because
8T¢ posts of battle and of danger !
er]‘:r task is now done. Imperfectly as our
egg ¢ 28 been executed, we hope, neverthe-
able that this mere outline that we have been
e 0 12y before our readers may induce
wln to read a book, which apart from its
int:,- Merit, and thjs is considerable, has an
the 1>t We venture to think very far beyond
Imits of the profession to which it is more
Pecially addressed.— Law Times.

RiGny op A LANDLORD TO REGAIN
.. POSSESSION BY FORCE.
13

S The law,” says Mr. Justice Wilde, in
,,ct’"Pson v. Henry, 11 Pick. 379, 387, “does
fOrc'?,uow any one to break the peacs, and
wg *I¥ to redress his private wrong. He
Dog, ke use of force to defend his lawful
Yo} CS8ion ; but, being dispossessed, he has no
t to recover possession by force and by a

as o) Of the peace.” A similar declaration
in fhmade by Lord Lyndhurst at Nisi Prius,
In € case of Hillary v. Gay, 6 C. & P. 284.
I Cither case was so broad a proposition
’ned for by the facts at issue; yet the doc-
qu. thu§ advanced has been repeated without
applfﬁcﬁl}mn by courts and text-writers, and
i&bi;'e- In cases, or made the foundation for
tan,. Ues to which its application was war-
Neither by authority nor on principle,

fara ® Subject we propose to consider is, how
Sogg; andlord, who regains by force the pos-
Beng D of the demised premises, after the pos-
"Jine;y right of the tenant therein has deter-
Othe, ».€an be held subject therefor to any
of Fr h‘_lbllities than those which the Statutes
ly oo Cible Entry and Detainer have express-
uatlﬂ“eXed to his act; and, secondly, what is
By 20d extent of these express liabilities.
t&ing the Statutes of Forcible Entry and De-
Btote; "hether in England or the United
p’ess?’ 2ut three penalties are anywhere ex-
se%ng' 'nposed; first, fine or imprisonment ;
Whey, Iy, restitution upen a conviction, or,
Othep vt,he force is found upon inquixition or
itieg - 'S by a justice or a jury, in some local-
civi) PUrely a criminal, and in others also a
spec’ia;"’"sflquence of the act; and, thirdly, a
8geo . 3Ction on the statute with treble dam-
anq ) Which ig given by the English statute,
But’ y ",hOSe‘of a few of the United States.*
Bloy,,,¥ IMplication from the statutes, the em-
Posige "1t of force by the landiord in regaining
liag}, 100 has also been held to render him
the te;lln trespass for assault, or for removal of
to g 22NU'S goods, and in a few instances also
to ,.0:“‘0{1 of trespass qu. c/. We propose
1o thig ¢ed in our inquiry in the inverse order
far . *Numeration, and to inquire, first, how
Wap,,, 3ction of trespass at common law is
18 the e:? Y the authorities. and then what
Penaltie €nt and application of the statutory

S S proper.

Ly,
€rmont, Connecticut, New York, aud Wisconsin.

That a tenant whose right to possession is
determined either by the expiry of his term,
by forfeiture, or by notice to quit, and who is
therefore a tenant at sufferance, and himself a
wrong-doer, may yet treat his lessor, who is
entitled to immediate possession, as a trespas-
ser, and relying on his right, maintain trespass
gu. el. against him, merely because the right
of the latter has been forcibly asserted, seems
s0 extraordinary a proposition, that if not
warranted by express words of the statutes,
nothing but the clearest implication from their
language could justify it, and as the removal
of the tenant upon or after entry is but a part
of the act of entry, and depends'on the legality
of the possession thereby gained, for its justi-
fication, the action for assault or for the re-
moval of the tenant’s goods, must stand or fail
with the action of trespass qu. el.

It is admitted, it should be remarked, in the
first place, that, at common law, the lessor
was liable to no action for forcible entry or
expulsion of the tenant ; but at most to an in-
dictment for a breach of the peace, punishable
only by fine orimprisonment.t But the ground
taken is, that the express prohibition of such
entry, with a penalty therefore, by the Sta-
tutes of Forcible Entry and Detainer, made
the act civilly illegal and incapable of revest-
ing the lessor with a lawful possession, and,
that for such entry or any assertion of posses-
sion based thereon, the lessor became liable
like any mere stranger to the lessee.

The English statutes on this subject, from
which, with some variations, all those in the
United States have been derived, were, ex-
cepting only some supplementary enactments
not material here, threc in number; 5 Rich.
IL ¢. 8; 8 Hen. VL. ¢. 9, and 21 Jac. L c. 15.
By the first, it was declared * That none from
henceforth shall make any entry into lands or
tenements bat in case where entry is given by
law; and, in such case, not with the strong
hand, nor with multitade of penple. but only
in a peaceable and easy manner;"” and ﬁpe
and Imprisonment were imposed upun cnnvic-
tion for such forcible entry. By the Stat. 8
Hen. VL c. 9, forcible detainer, as well as for-
cible entry, was made criminai, an action of
trespass or assize of novel disseisin on the sta-
tute with treble damages was given to the
party disseised, and restitution on the finding
of the force was also to be made to the party
disseised, and as this term was held to imply
a freehold, the right to have restitution was by
the Stat. 21 Jac. L e. 15, extended to tenants
for years algo. .

It will be perceived, that while these sta-
tutes make a violent entry or detainer an of-
fence, they also expressly specify the penalties
incurred, and thereby exclude the _|dea of any
implied liability, except the indictment at
common law, and it has accordingly been held
with increasing definiteness by the English

{ Hawkins, Pl Cr. B. 1, ch. 28, scc. 3; Dustin v. Cow-
drey, 23 Vi. 631, 635.
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courts that these statutes are special, subject-
ing the offender only to the penalties named
therein, and do not affect the civil character
of the act. But two decisions—one of them
an extra-judicial Nisi Prius ruling, and the
other a majority opinion—break the nearly
uniform current of authority, and treat the
lessor as a trespasser, and liable as such to
his tenant at sufferance. Neither of them
however—although they are the sole reliance
of the American courts that have held the
lessor to such a liability—sustain an action of
trespass qu. ¢l., but only of trespass for as-
sault, and both were shaken and finally over-
ruled by repeated decisions in the Courts of
Exchequer, King’s Bench, and Common Pleas.

For the doctrine seems early to have been
established that the removal of the tenant by
force, unless excessive, was not ofitself the sub-
ject of a personal action, but depended on the
title to the possession, and hence that liberum
tenementum was a good plea to such a removal
as well as to trespass qu. el.  Thus in Taylor
v. Cole, 3 T. R. 292, in an action of trespass
gu. cl. with a count for expulsion, a plea of
Jjustification of the entry under process was
held a defence to both counts. The occupant
yielded without forcible resistance to the expul-
sion, but it was held gencrally that expulsion
was mere matter of aggravation to the trespass
to the land, and was answered with this by a
plea of title unless there was undue force and
the plaintiff new assigned for an assault. The
principle established by this case was, there-
fore, that a party regaining possession by title
might assert that possession and expel the
occupant with any proper amount of force.
The sufficiency of title, as a justification, was
again declared in Argent v. Durrant, 8 T. R.
403, where a lessor was held not liable for
entering and pulling down a wall, while the
tenant held over, and was carried still further
in Butcher v. Butcher, T B. & C. 399, where
a_frecholder after entry was allowed to treat
the party who persisted in remaining as a
mere wrong-doer, and to maintain trespass

u. ¢l., against him.

While these last two cascs sustain the right
to expel after a peaceable entry, they do not
determine how much force in entering could
be justitied under color of title, or whether a
violeut entry, because criminal, was civilly
fllegal.  But in Tuylor v. Cole, supra, the
principle that a legal possession can be acquir-
-ed by au entry though made with such force
ax to be eriminal under the Statutes of Forcible
Fntry and Detaginer is very distinetly intimated
by Lord Kenyon, who says, ‘It is true that
persons having a right are not to assert that

wright by force; if any violence is used it be-
commes the subject of a criminal prosecution.”
And in Taunton v. Costar, T T. R. 431, the
same eminent judgeBistinguished between the
‘the penal consequences of a forcible entry and
its eivil effect still more clearly, saying, * Here
is a tenant from year to year whose term ex-
pired. . . He now attempts to con-

vert the lawful entry of his landlord into ®
trespass. If an action of trespass had beeD
brought, it is clear the landlord could have
Jjustified under a plea of liberum tenementum
If, indeed, the landlord had entered with 8
strong h:nd to dispossess the tenant by forcé
he might have been indicted for a forcible en
try, but there can be no doubt of his right t0
enter upon the land,” &e. “In Zurner v. Mey:
mott, 1 Bing, 158, the point was directly decid-
ed. There the landlord, on the determination
of a tenancy at will, broke into the house wit
2 crowbar, tenant being absent, but having
left furniture in the house, and resumed pos-
session. It had been settled long before that
such an entry into a dwelling-house was per
se indictable.] The tenant brought trespass,
qu. cl. on the ground that the entry, being &
criminal act, was not a legal repossession, bu
a trespass, and obtained a verdict. It was
strenuously urged in its support, that a right to
regain possession by force would render the
action of ejectment superfluous, and that it wa$
absurd to hold an act legal for which an in
dictment lay. But the court at once set the
verdict aside, saying, *‘It must be admitted
that [the landlord] had a right to take posses:
sion in some way. If he has used
force that is an offence in itself, but an gffenct
against the public, for which if he has don®
wrong he may be indicted.

It seemed well settled, therefore, that 8
legal possession might be regained by force
with no other risk than that of an indictment;
and no distinction was taken between force t0
the premises and to the person of the tenant
nor could any be made, as each is alike indic
table under the statute;$ and further, thab
when the lessor had repossessed himself, he
could expel the occupant with necessary force
So stood the law when the case of Iillary ¥
Gay arose at Nisi Prius. The action was tres:
pass qu. cl.. with counts for expulsion, &c., an
the facts were that after the plaintiff’s tenancy,
at will had expired, the landlord distrained, an
then entered peaceably, and, when in, remove
plaintiff’s wife and goods without unnecessary
force. The defendant pleaded the gencral
issue, and relied on his title, citing Turner ¥
Meymott, to show hisright to assert that title
by force; but Lord Lyrdhurst, who presideds
distingnished that case on the ground thab
there the tenant was not in possession, advert:
ed also to the fact that here the tenancy h#
not determined, as the landlord by distrainin$
had reaffirmed it, and, in a brief opinion, s31¢
“The conduct of the landlord cannot be just”
fled. If he had a right to the possession, 1
should have obtained that possession by lfg;
means,” This is the whole case. The 1an®
lord had no right after distraining to enter %}
all, as by that act the tenancy was restore e
(Taylor, Land, & T. sec. 485), and he w

c. I

$ Rex v. Bathurst, 3 Burr. 1710, per Manstield,
Wilmot and Yates, JJ

§ Rex v. Bathurst, supra; Willard v. Warren, 17
257, 262.

Wends
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for i
w;sms_entry without regard to force. What
cia]. 2 about force, was therefore extra-judi-
Wag and whatever its weight, must, as there
> 1O forgible entry at all, be referred to the
there, for expulsion. The decision amounts
only tore, so far as our inquiry is concerned,
the | 08 dictum, that, after a peaceable entry,
if e“ndlord is liable in trespass for assault,
mOVe”Ses actual though moderate force to re-
Buggy the tenant. But this would overrule
’emarl:r v. Butcher, supra, which, it may be
Wher, ed, was not adverted to in this case,
the 09 2 legal possession, once regained, left
to beccllpant who persisted in remaining, liable
treated as a mere trespasser. |

€n, therefore, the question next arose,
mg""und was taken, that the entry was ot
anq Plete until possession was wholly regained,
ab)., €nce, that, if the landlord after a peace-
try CNtry used forcs to expel, his original en-
]iah]e*’;cﬂme by relation forcible, and he was
treg In trespass for assault, although not in
Bet F”SS qu. cl.  This anomalous doctrine was
th :“h in Newton v. Harland, 1 M. & G. 644,
estr?%nd and only other English case which
8igy ‘cred the landiord’s right to regain posses-
L5 y force. The action was trespass for
lesgo t merely, and not trespass qu. ¢. The
ion " had entered quietly on the determina-
expe‘?f tl{e tenant’s right of possession, and
lay ed him with moderate force. He pleaded
isg : Possession, molliter manus, on which
Yer, dic(zn the above facts, Parke, B., directed a
At for the defendant. A new trial was
thing; In the Common Pleas, Tindal, C. J.,
b”‘)u Ng that the facts had not been fully
les%g"" out, and expressing a doubt if the
the l“could assert his right with force. On
ley, Second trial, Alderson, B., ruled that a
g ' could expel a tenant holding over, if he
Yerdjo 10 unnecessary violence,” and a second
Cage o vas found for the defendant. On the
gy, l’;igam coming before the Court of Com-
t a8, Tindal, C. J., hcld that there were
the ﬂ‘f“StIOns involved ; first upon the right of
peac:‘?sl()l‘ to expel, after acquiring by entry
°piniou possession ; upon which he gave no
deciqeg‘ and which in fact had already been
By, by Taylor v. Cole and Butcher .
of lheer' supra ; and second on the character
entry vl:")SSession acquired by the lessor by an
Which ith force to the person of the tenant,
Ses5ion g considered this to be. Such a pos-
by o . fie held to be unlawful, because gained
JJ_‘ c(:"m'nal act. Erskine and Bosanquet,
they thericurred. It was admitted, however,
If {he N andlord could, after a peaceable entry,
treg asin“"t: remained in possession, maintain
o ﬂ;s:\lnst the latter ; and also that, even

" MSCI ble entry, the tenant could not havé
OF tiy)e, 2 cl. against the landlord, for want

tenan, to P. 667. How this liability of the
iz T

Unit

be treated as a trespasser after the
S entry could be reconciled with the
foreg, s‘]} claimed for him from expulsion with
Pasgep ch as might be applied to any tres-
» Was not explained, Coltman, J., dis-

_mere weight of authority from this case.

sented, holding that the right of the lessor to
re-enter, even if force was used, was well es-
tablished by the cases cited swpra, and that
having by his entry revested himself with a
legal possession, bis tenant at sufferance be-
came & trespasser, and was liable to expulsion
like any ‘“mere wrong-doer.”

This case, it will be seen, gives no counte-
nance to an action of trespass gu. ¢l. This
was expressly declared by Erskine, J. ubi
supra. In sofar as Lord Lyndhurst's dictum
in H'tllary v. Gay has been regarded as sup-
porting such an action, it is here directly re-
pudiated. But the doctrine maintained is, that
force to the person of the tenant in possession
is not justified by entry under title, because by
relation such an entry is affected by the vio-
lence which followed it, and is illegal and void.
And yet after such entry the tenant has not
rightful possession enough to sue his lessor in
trespass qu. cl., for his entry, although he
could have maintained that action against a
stranger. The lessor’s entry is, therefore, at
once unlawful and yet not actionable, an injury
to the tenant for which he nevertheless cannot
sue.  How it can be at the same time unlawful
and justifiable is not attempted to be explained.

Nor does this anomalous doctrine derive
The
opinions of the three judges who decided it are
quite balanced by the judgments of the dis-
senting judge, and of Barons Parke and Alder-
son. For the rulings of these latter judges at
Nisi Prius in this case were not hasty enunci-
tions, abandoned when controverted by a high-
er court, by were reasserted by them, with
distinet emphasis, in the next case which arose
—Hurvey v. Brydges, 14 M. & W. 437-—Parke,

. B., laying down the law in the broadest man-

ner in these words: * Where a breach of the
peace has been committed by a freeholder,
who, in order to get possession of his land,
a:esaults a person wrongfully holding posses-
sion of it against his will, although the free-
holder may be responsible to the public in the
shape of an indictment for a forcible entry, he
is not liable to the other party. I cannot see
how it is possible to doubt, thatit isa perfectly
good justification, that the plaintiff wasin pos-
session of the land against the will of the de-
fendant, who was owner, and entered upon it
accordingly, even though in so doing a breach
of the peace was committed.” Alderson, B,
added, “may g freeholder lawfully enter on
his own premises with any degree of force? I
have still the misfortune to retain the same
opinion that I expressed in Newton v. Har-
land.” A plea of liberum tenementum was
accordingly held a good answer both to tres-
pass qu. ¢l., and for expulsion also. The
amount of force did not appear; but even if
there were no actual force, and these state-
ments of law went beyond the facts of th‘e case
before the court, they must now be cansidered
conclusive, as the language of Parke, B., has
been adopted in terms as a controlling author-
ity in a late and parallel case where actual
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force was used, arising in the same court that
decided Newton v. Harland : Blades v, Higgs,
10 C. B. N. S. 713, 721.

The language of Parke, B, is, it will be seen
not limited to a denial of the anomalous doc-
trine of forcible entry by relation, propounded
by the court in Newton v. Harland, but
broadly lays down the right of entry by foree,
and its competency to confera legal possession
and consequent right to expel by force; and
the decisive adoption of this broad proposition
by the court in Blades v. ITiggs is conclusive
as to the position of the English law on this
point at the present day. But without dis-
posing of the questions involved in this inquiry

- merely by referring to this latest decision, we
find that the cases prior to this and since Hur-
vey v. Brydges have reaffirmed with equal dis-
tinctness the positions taken by the earlier
cases first stated, and as distinctly have denied
the authority of Newton v. Harland.

The doctrine asserted in this latter case and
in Hillary v. Gay, that the presence of the
tenant restricted the lessor from using force
was effectually disposed of by Dazison v. Wil-
som, 11 Q. B. 890, where title was held on
demurrer a sufficient plea to trespass gu. ¢l.,
for entering, &c., “with a strong hand” on
the tenant’s possession in such a manner as
to constitute an indictable offence; and even
more decisively by Burling v. Read, ib. 904,
where the same plea was held good to tres-
pass, qu. cl. for a forcible entry made on the
possession of the tenant, and for destruction
of the premises, and a plea of molliter manus
to a count for assault for the forcible removal
of the tenant. In Davis v. Burrell, 10 C. B.
821, the court in terms denied the authority
of Newton v. Harland, and in fact overruled
it, holding title a good plea to trespass for as-
sault against the lessor who had re entered
during the tenant’s temporary absence, and
forcibly held him out; since no distinction can
be drawn between foreibly putting and forcibly
keeping out of possession, and the facts were
on all fours in the two cases. On the other
hand, the sufficiency of the plea of titie not
only to trespass gu. ¢l. but to a count for ex-
pulsion also, unless this last was a distinct or
excessive assault, was reaffirmed in Meriton v.
Coombes, 1 Lowndes, M. & P. 510; where on
the new assignment by the plaintiff of the ex-
pulsion, a demurrer was sustained, as there
was no assault; since the_ expulsion was only
an injury to the possession, and covered by
the plea of title; in other words that the titie
or right to immediate possession gave also the
right to expel with nccessary force; and in
Lollen v. Brewer, 7 C. B. N. 8. 371, where,
on trespass against the lessor, with Suparate

® counts for assault and gu. ¢l. with expulsion,

he court held the latter not maintainable upon

a plea of title, as the tenant was “clearly a

trespasser,” and that “the landlord hud a

right to enter and turn the tenant out,” and

the latter could only recover for the excessive
£oree under the count jur agsauit,

In all this long line of cases not one sustain$
the action of trespass gu. ¢l., and it is distinctly
admitted not to lie by the only decision ad-
verse to the lessor's right to use force; and |
is as distinctly the result of authority that n0
action lies for force to the person, unless this
is excessive, and the distinction, if any, be
tween force to the person and to the premises
—the so-called doctrine of vacant possessio?
—meets not the slightest countenance.

(7 be continued.)

CLERICAL DISABILITIES.

“Once a priest always a priest,” ig a 1a¥
whi¢h the public mind was very prone to ap-
Prove, and possibly a considerable minority wi
even now be shocked at the introduction of 8
bill to enable priests and deacons to relinquis
their offices and to become laymen. Nothing
however, can be more fair or more expedient
than such a measure. To keep a man for life-
time in a profession for which he is unsuited
or which compels him to do violence to hi8
conscience, is cruel oppression.  On the othef
hang, itis for the interest of the Church that
she shiould be ridef unwilling ministers, 'The
bill introduced by Mr. Hibbert enacts that $
priest or deacon may, after having resigne
every preferment held by him, execute a dee
relinquishing the office of minister, and aftef
Six months the deed shall be recorded. and the
one-time minister will become for all purposes
a layman. If the ex-minister wants to retur?
to the clerical profession he can revoke the dee!
of relinquishment, and the archbishop may, if
he thinks fit, immediataly or after a lapse 0
time cause the new deed to be recorded, by
the re-admitted minister will not be capabic ©
holding any perfermeut for two years after the
recording of the deed of revocation. We dee™®
this a very just clause, It is right that the
archbishop should have a discretion in respec
to re-admitting a person who has once refin
quished the office of minister, and the disability
to hold any preferment for two years will pres
vent any playing fast and loose with the minis’
terial office for the sake of emolument. 'Lh®
9th clause says, ‘ Nothing in this Act Shf’l
relieve any person or his estate from any I
bility in respect of dilapidations, or from any
debt or other pecuniary Hability incurred ©
accrued before or after the execution af a de€
of relinquishment under this Act.’ This is 8
unexceptional provision. Any minister avsi’
ing himself of this Act will do so either ©
account of conscientious scruples in respect ¢
his continuing a minister of the Church ©
England, or clse because he thinks he can
better for himself and his family in some O‘h:d
calling.  Mr. Hibbert's bill is a well-consider
measure, and we hope it will be accepied b
Parliament.— Law Jouraal,
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PRACTICE REPORTS.

(Reporteq by Hexry O'Briex, EsQ., Barrister-at-Law. )

4 Ix rE Porter axp Knarp.
Thitratio, Notice of meetings — Proceeding ez parte —
Duty of Arbitrator and dominus litis.—Costs.
2&:’ L.—That before an arbitrator undertakes to proceed
thvmm’ he should satisfy himself by proper evidence
'0‘ Recessary notice of the appointment has beenserved,
of 38 o enable the party notified to appear, and in case
ahe 2 2-appearance, it should clearly be shewn that such
92 ,ns&nce is wilful. _
tiul t the party acting in the prosecution of the arbitra-
o T ought to take care that all proper notices are served
Bires ¢ OPbosite party and should be able to shew, if he de-
llrgs proceed ex parte, that the other party has been
Do Dberly notitied, and that he wilfully absents himnself;
T 8hould the arbitrator proceed ex parie unless the
Pr ‘Fe conveys the information, that the arbitrator will
ah?LL-ed ex parte if the party served does not attend, nor
hn?uld he so proceed, if a reasonable excuse for his ina
A m'ty to attend is given. .
Iy, thercfore, who had not fulfilled his duty in this

Spect, : d the ¢ -
ferreq b:&s ordered to pay costs, and the case was re.

| [Practice Court, Hil. Term, 1870, Gwynne, J.]
q 0 Brien for Knapp. hereafter catled the defen-
Loltained a rule nivi,calling upon Potter.here-
we" cilled the plain«ff to shew cause why the
!n:]‘rd made in this cause should not be set nside,
grog ‘"\c-'lt.ed upon the fnllnwmg: among other
n,bi"'ds.vlz :—Ou the ground of misconduct of the
i1 vator: 1st. In having proceeded with the
the ';Pfer'encg and llelﬂrd evidence on behalf of
Vith‘? Aiutiff in the absence of the def'ex{dnnt., and
tg 4 Ut notice to him, and without giving notice
Dm,_.: d_efend‘unt of the time, if any, ﬁx(::d for
i¥in e'hn‘g with the suid reference, and without
iny .15 8aid defendint an oppr.rtunity of examin-
¢ remainder of his witnesses, or being heard
tig '¢ examination of the witnesses of the plsin-
an etorF said arbitrator, subsequent thereto ;
ecause the said arbitrator exceeded his

By irhitrator ex
(hphm"ly under the submission in haviug assessed
.,,dec"ﬂs of and incidental to the award, and

wred payment of the same.
¢ Tule was founded mainly upon an afidavit
'¢ defendant. and one Henderson.
ity Read shewed cause. and filed four affida-
p‘m‘n:‘lmehly, of Mr. Geo. Whates, McCrea, the
thay ' himself. and one Chase. He contended
v '® award shouid staud, the fault, if any,
"2 hecn that of the defendant
Ppy. O rten contra cited McNulty v Jobson. 2

liom, ReD 1195 Waters v Daly. 1o 202; Wit-
854 . V. Roblin, Ib. 284; In re Manley ef al., 1b.
855 “Ussell on Awards, 179, 191, 199, 207,

ﬂix,lf ladwin v Chileote, 9 Dowl. 550. The
"ets of the case appearin the judgment of

Gy, 2 '
lhm,v:,z?““v J.—Tt appears’ from the affilivits
Soq nunhe.r plaintiff nor defendant had any per-
or attoendl"g the arbitration for them as counsel
cou,,se{HCY. but that they acted each as his own
1 m:; from these affidavits T am to say whether
eq r,,Usfied that the defendant wilfully abstain-

ro . A .
hag “::: Mtending the arbiteation, although he
Vhethprpe notics of its several sittings, and,

Midavi, the circumstances established by his
1n proces g«he" that the arbitrator was justified
eding ez parte, or whether the arbitration

was conducted in any part in the absence of the
defendant, without his having bad that reason-
ahle notice of the proceedings which he was en-
titled to. and without which the arbitration would
be divested of its julicial character, and the
solemn duty of adwministering justice between
parties be degraded into a farce.

I take it to be sufficiently established that the
arbitration opened on the 28th May. which day
the arbitrator says he formally appointed, by an
appointment endorsed on the bond of submission.
By reference to this bond, which was filed on the
motion to make it a rule of court, I find that
this 1s 80, the appointment teing dated the 220d
May for Friday the 28th Muy. aud signed by the
arbitrator.  Upon the 28th May. it appears that
the plaintiff’s witnesses were examined,but wheth-
er his case was closed upon that day, or upon the
4th June, does not appear ; however, there is no
complaint made of any of the proceedings of the
28th May. Referring again to the submission,
I find an endorsement thereon, also signed by the
arbitrator in these words: *‘adjourned till Fri-
dny. June 4th, by consent of parties, J. Higgins,
Arbitrator.”  So far the proceedings appear
regular, and to have been as represented by the
defendant,.

Upon the 4th June, then, T take it that the
plaintiff’s case was closed, if it was not closed
on the 28th. and rhen the defendant’s case was
opened by the examination of Heuderson. Now
the suhstance of defendant’s affidavit and Hen-
derson’s is, that the arhitration upon that
day broke off without Henderson’s evideunce
baving been closed. and while the defendant had
another witness named Buck, present to be ex-
amined ; that there was no adjournmnent to any
other dny : and, that defendant left, informing
both the plaintiff and McCrae that he would ex-
pect & notice of the mext meeting, whenever it
ehould be appointed. All the uffilavitain reply
state, on the contrary, that not only was Hender-
800’8 examination completed, but also his cross-
examination ; and the clerk swears thbat it was
taken down in writing, and when so completed
wasgigned by Henderson. Now upon this point,
which certainly was a very material point, it
would have been very easy, if this were true,
for the examination so taken snd sigoed to
have been produced ; it would no doubt have set-
tled one poiut upon which there is a very grave
contradiction in the affidavits filed by the res-
peciive parties, .

Then ngain, the affidavits in reply, concur in
8aying that there was an adjournment made on
the 4th June, after the closs of Henderson’s testi-
mony, to a future day. The arbitrator. McCrea,
and Chase, stating that day to bethe 11th :]“ney
and the plaintiff stating it to have been until the
18th of June. This may be a clerical mistake, and
yet in view of what I am about to advert to it
may not. The arbitrator swears that he made a
Sformal adjournment to the 11th; McCren says
that the ndjournment was mnde unto the 11th
Juoe, and that he acted as clerk and noted all
the adjournments. Now referring to the the sub-
mission upon which the first appointment and
adjournment are endorsed, I find no adjournment
upon the 4th June endorsed at all, bot under the
adjournment fo the 4th June. [ do find an entry
of an adjournment, whick is erused, and which is
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in the words following : ¢ adjourned June 11th
to Friday next, J. Higgins,” and the Friday fol-
lowing the 11th June was the 18th June, which
is the day mentioned by the plaintiff as the date
of the adjournment from the 4th June, so that
there may be some colour for something having
taken place at some time relating to the 18th
June, the day named by the plaintiff ; but why
is this erased, and why, if the arbitrator did
make the formal adjournment which he says he
he did on the 4th to the 11th, does not that ap-
pear on the submission where the other entries
of appointment aud adjournment, of which there
is no dispute, do appear.

Agnin, if, as McCrea eays, he noted down the
several adjournments, the production of the min-
ute kept by him would have been very material
upon a poiut as to which also there is such grave
contradiction in the affidavits. Then agnin, the
arbitratorswearsthat what the defendantsaid apon
the alleged adjournment to the 11th being made
upon the 4th June was, ** that he did not think he
would attend, that I might go on whether Lie was
present or not, that he had no further evidence
to put in.” McCrea states it in somewhst simi-
lar terms, Damely, * that ke did not think he
would attend as he had no more evidence to offer,
and it was of no use coming, and that the arbi-
trator might proceed in his absence.” The
plaintiff swears that the defendant stated  that
he would not attend again, that there was no use
as he had no more evidence to put in, and the
arbitrator might go ou with the hearing.” Chase
etates it as the plaintiff does, that defendant snid
‘“ that Ae would not attend as he had no furiher
evidence to uffer, aud that he did not think it any
use ” Now, was Buck there or notin attendance
to be examined a3 a witness hy defendant. He
swears he was, and no allusion is made to this
fact in any of the affidavits filed by the plaintiff,
but, assuming that the defendant said what is
sworn to by the arbitrator and McCrea, that he
did not think he would attend ; or even what is
sworn by the plaintiff and Chase, *¢ that he would
not atlend, that he did not think it of any use 1
do not think than an arbitrator in the conduct of
s judicial proceeding is Justified from such lan-
guage to proceed ez parte, behind the back of one
of the parties, without seeing that he had had
notice of the further proceedings, so a8 to give
him an opportunity of changing his mind, and of
calling more witnesses if he should think fit, or,
of being present at least when other witvesses.
if any, should be called by his opponent. and of
pressing his views equally with his opponent be-
fore the arbitrator, if that should have heen the
purpose for which t.he‘meeting was to be held.

Then, the next point is, bad the defendant any,
and if any, what notice of the intended proceed-
ing upon the 11th. and bad the arbitrator any.
and if any, what evidence of his having had such
notice before he proceeded to take further evi-
dence upon the part of the plaintiff.

The arbitrator swears that he directed McCrea
to notify both parties of the intended meeting,
that he knows that McCrea did so by sending
notice to pliintiff and defeadant; he says he
knows that McCrea did eo, but he gives me no
menns of testing the corrertuess of his knowledge,
If he knows that McCrea sent the requisite
votice he wust know what information the notice

AND KNapp., [Prac. Rep.
e

contained, and how it was sent; but he 8ay?
nothing in his affidavit upon either of thes®
points. Then McCrea swears that he sent notice®
as directed by the arbitrator, but he does 0
say how he sent them ; and this is in answer ¥
an affidavit of the defendant, that he lives on!Y
two miles off, avd that he never received 20Y
Buch, or any notice. McCrea without saying h_"'
he sent the notice, contents himself with sayiof
that he sent one to defendaut, and that he believe?
he received it, but he gives me no means of judg’
ing of the foundation for his belief, or, whethef
it should out-weigh the affidavit of the defendnnt
who swears that he never received it. The arbi-
trator, indeed, swears that the defendant nckno®”
ledged to him that he had received the notice.

Now the defendant in hig sffidavit swears thst
after he had heard of the award beiug made, b®
remonstrated with the arbitrator for having pro-
ceeded in his absence, and without having gived
him notice of his intended sitting of the 11tB
June; and that the arbitrator replied, that be
regretted he had not had notice, but that be
could not open the matter, and that he had tnked
advice upon the subject. Now did this occur or
did it ot ? it is sworn that it did, aud the arbi-
trator does not deny it. If the allegation of the
arbitrator is intended as a denial of the state
ment in the defendant’s affidavit, it is a bald way
of denying a very precise and waterial averment;
and if being uncontradicted I am to take the de*
fendants statement in this particular to be trué
how am I to understand the arbitrator’s reply 10
the effect that he had acted uuder advice, upoB
3 point relating to his huving proceeded ez par#
without giving sufficient notice; if he bad, thet
the defendant’s acknowledgment that he had 76
cewed the notice, orif the arbitrator, as he swenld
knew that it bad been sent in time ; assuming?’
even to be true that the defendant did, as th®
arbitrator swears, at somie time acknowledge that
be hind received a notice for the meeting of th®
1ith, the statement of the arhitrator upon ths!
Point is loose enough to be consistent with the
fact that the acknowledgment was made after tho
conversation aliuded to by defendaut, and that th®
notice had been so carelessly sent, or seut &
late that be did not receive it until loog after th
award was made, and when it was too late to b;
of any use  But, looking at the preciseness ©
the affidavit of the defendant upon this poiﬂt’
and the vagueness of the afidavits in reply. 192
compelled to adopt the affidavit of the defend”
ant that he never received one; and I am left i
doubt whether any was ever sent, or if senb
Wwhether it was sent in such g maovner as to pré’
sent a reasonable expectation that the defends?
would receive it in time.

But furtber, an arbitrator who acts in th®
character of a judge, before he undertakes ¥
proceed ez parte, should satisfy him-eif by som®
proper evidence, that the necessary notice ""’
only had been sent, but delivered ~o as to ennhl‘
the party notified to appear, and there is no "“5r
gestion that the nrbitrator e quired or callei fo
any such evidence before he entered upon the s
purte examiuntion of the plaintitf’s witnesses 0
the 11th June. 0

Granting that the defen:nnt may have bad P
further evidence to call. though be swears to!
ooutrary, whatright hal the arbitrater to supp?
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;‘L;::hhe knew that after his evidence was closed | of proceedings in courts of justice are familiar,

i €T evidence would be received from the plain-
pre, Vithout the defendant having notice of that
d“‘%edmg The plaintiff indeed swears that the
to eodant knew that the plaintiff would require

“all witnesses to rebut Henderson’s evidence.
mo’ Must the defendant have known that? the
oa‘"“ﬁ does not pretend that he communicated
“i;he defendant his iutention of calling euch
be €0ce, and even though the defendant might
2 °°Dlgnt to be absent at any future meeting,
foral‘,‘- 18 evidence had been given. that renson
Bup, > Absence will ecarcely account for its being
“ﬂpp“ed that he should not attend if the plain-
w 8hould be permitted to adduce fresh evidence,
th:“ we find bim attending regularly while all

Previous testimony was being taken.

U arbitrations, it is, in my opinion, the duty
¢ party acting in the prosecution of the arbi-
o0, whether he be plaintiff or defendant, to
. ® care that all proper snd sufficient notices
due Served upon the opposite party, and it is the

ty of the arbitrator, before he proceeds ez parte.
1o Fatisfy himself by sufficient evidence that such

tices have been given. Before an arbitrator

JUstified ip proceeding ex parte, he ought, in
tvig Opinion, to have before him the clearest

®Oce that the party not attending is wilful-
ber “enting himself; and, when a question arises

r Te the court as to whether an arbitrator has
iue:“lot been justifiedin proceeding ez parte, itis
the V'bent upon the party who did proceed before
tug; rbitrator, to adduce evideuce abundantly

Cleng 3 -
tengjp to satisfy the court that the party ab

tray

or: 8 himgelf had full notice of the meeting or
.na}:;"gs from which he was absent, so as to
ne ¢ the court to see clearly whether the ab-
"‘bile Was wilful or excusable, and whether the
in ;. 2tOT was or Was not justified in proceeding
be, ' Obsence. A verystrong case indeed should
A © to justify an arbitrator in so proceeding,
eg‘a‘;{,m'k‘h! be well perhaps that it should be
tity 1shed as a rule, that no notice would jus-
u,ei“f"h A proceeding unless it should convey
gor“" Tmation that the arbitrator will peremp-
wiy,| Proceed ez parte 1n dase the party served
fery;, C.Dotice should not attend, and the party
ary; rB 1t should, and even in such a case, the
Sery Mor should not proceed ez parte if the party
"’hniq Shoutd, before the day of meeting, com-
for j; “t€ to the arbitrator a reasonable excuse
'8 inability to attend.

ﬁeqnt‘h‘s case, I must say that I am not satis-
Thep, ¢ the absence of the defendant was wilful.
tve, 13 resson, I think, to doubt that it was
Magy 2egl'ge{lt. I am not satisfied that the
Motigy Contained in the affidavits filed upon the
Tep) Ave been displaced by the affidavits in
Dus;,i'“ 83 to place the defendant in the
g g of having committed a wilful default;
10}, 0. 20t think that a sufficient case is shewn
the , "¢ Justified the arbitrator in proceeding in
hay b“:"e" in which he did, ez parte. Whatever
thoge q the merits of the case, I canuot say that
8lop, 1° Precautions have been observed which
takey c'?“ld Justify judicial proceedings being

1 'ecfmhuued agninst a purty in bis absence.
“Tugg) ¢ome to this conclusion upon a carefal

el‘ntiq“ 02. the several affidavits, and a consid-
Whig) al} ;he abstract principles of justice, with

0 are couversant with the conduct

withoutseekingfor decisiouzin like cases,although
I doubt not that if it were necessary, abundant
authority can be found to support the conclusion
at which I have arrived.

As Udo not think that the arbitrator’s conduct
was wilfully improper, but that it proceeded
rather from ignorance of the judicial duties
of an arbitrator, the rule will be to refer the
matter back to the arbitrator, with such enlarge-
ments a8 may be Decessary.

I think the plaintiff must pay the costs of this
application. It was his duty to see that the en-
largements were properly made and notice
served, before he called upon the arbitrator to
proceed ex parte.

_—
Stacey v. McInTyYRE.
New trial to plaintiff on payment of costs—When to be paid.

When a plaintiff obtains a new trial on payment of costs,
he is not bound to pay them before the next assizes,
because, even had the costs been paid, the plaintitf
could not be compelled tq go to trial at such assizes ;
but he must be tout temps prist to pay the costs taxed to
defendant.

On 19th June the judgment for new trial was given, and
on 19th Augusy the rule was served, and on 30th Septemn-
ber the costs were tendered. Held, that the tender was
made within a reasonable time.

Arule to rescind a rule for new trial was therefore dis-
charged, but, as the costs taxed, which had (too late for
the assizes) been tendered and refused, were not paid
into court, without costs.

[Practice Court, H. T., 1870, Gwynne, J.]

O’ Brien, for defendant, obtained a rule nisi to
rescind a rule granted in Easter Term, 18G9,
giving plaintiff a new trial on payment of costs,
on the ground that the costs taxed under said
rule were not paid in accordance with the terms
of 8aid rule and the practice of the court in such
cases,

1t appeared that the venue in this canse wns
1sid iu the county of Elgin, and that the case
was tried at the assizes in and for the said
€ounty, on the 8th April, 1869, and that a verdict
was then rendered for the defendant on the first
cvunt, and for the plaintiff on the second count
of the declaration, with fifty dollars damages,
sod leave was reserved to the plaintiff to move
in Term to enter judgment for himself on the
first count,

In Easter Term last the plaintiff obtained a
rule nisi upon the leave reserved, which rule
was argued by counsel for both sides during the
same Term, and judgment thereon was reserved;
and on or about the 19th June last judgment on
the rule nisi was given to the effect that the plain-
tif should have a new trial upon payment of costa,

On 19th August last a copy of the plaintifi’s
role for sajd pew trial, upon payment of costs,
was served upon the Toronto agent of the said
defendant’s attorney, and the said copy was for-
warded hy the agent to the attorney.

On the 24th September last a letter wns re-
ceived from the attormey for the plaintiff, ask-
ing for the bill of the costs 8o required to- be
paid by the plaintiff; which was on the same
day forwarded by post to the Toronto agent of
the defendant’s atturney for taxation, and upon
the sAme day a letter was written and posted to
the plaintiff's attovney, informing defendant that
the bill had been so forwarded to I'fe taxed rccor-
ding to the usual course of practice, and on the
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next day the agent of the defendant’s attorney
told the agent of the plaintifi’s attorney that
the bill was ready for taxation.

The costs were not taxed until the 28th of
September last, and oo the 80th September were
tendered to the defendant’s attorney but refused.

The comr:ission day for the fall assizes for the
county of Elgin was the 5th October, the last day
for nutice of trial for the said assizes being there-
fure the 27th September.

‘Boyd shewed cause:

There is a material difference between an ap-
plication of this kiud by defendant and by plain-
tiff  The plaiutiff was not bound to go down to
trinl at the next assize: the defendant could
not have forced him to do so, and consequently
the plaintiff was not required to pay the costs
previous to the time for giving notice of trial for
the first assizes. The plaintiff is not in default,
and this rule should be discharged with costs
There is no case directly in point, but Summer-
ville v .Joy, 5 Prac. Rep. 144, is an authority in
plnintiff's favor, and see C L. P. Act, sec. 227.

O’ Brien, contra. It was the plaintiff that ob-
tain-d the new trial, and it was his duty to have
had the costs taxed promptly and paid forth-
with  If this rule is granted it must be with
co~ts ; if not the plaintiff cannot have costs:
Lusk's Prac. 494; Rabidon v. Harkin. 2 Prac.
R 129; Van Every v. Drake. 3 [b. 84; John-
ton v. Sparrow, 1 U. C. Q B. 897; Stock v.
Shewan, 18 U. C C. P. 185.

Gwysng, J —Upon the principle on which I
proceeded in Summerviile v. Joy, I must hold
that the defendant is not entitled to rescind the
rule for a new trial, because the plaintiff did not
proceed to trial at the Iast nssizes in the county
of Elgin. The rule granted to the plaintiff, upon
his own application, & new trial upon paymeyt
of costs.  Had these costs heen taxed and paid
befure the last day for giving notice of trial for
the Iast assizos, there was no process by which
the defendant could have compelled the plaintiff
to give nctice of trial for, and to proceed to trial
at these assizes; his default in doing so would
bave given defendant no right to reseind the rule,
the costs of which had been paid. He must have
proceeded according to the practice of_the court
to bring the case down to trial by proiisn, or by
notice under the 227th section of the C L. P.
Act, whichever is or shall be determined to be
the correct practice.

Now, here the plaintiff tendered the costs two
days after the last day for serving notice of
trial. The defendant refused to accept the costs
thicking he could rescind the rule for the default
of the plaintiff in not baving given notice of
trial, but I think the defendant should have
received the costs as tendered I think they
were tendered within a sufficiently reasonable
time to comply with the rule, and as the de-
fendant could not have moved to rescind the
rule, if the costs had been paid, 80 he can not
succeed in rescinding it since he himself pre-
vented the payment by his refusal to accept.
But the plaiotiff should have been tout temps
prist since to pay the costs, and if he had,
upen this rule beiffig served upon him, brought
the taxed costs into court I should have felt
bound to give him the costs of opposing this ap-
plication; not having done so, I think the proper

[Elec. Case-

rule to make, if it should be necessary to issu®
any rule, will be to make the defendants rul®
absolute without costs, unless the plaintiff shal
within three weeks pay the taxed costs of the
former rule, and in such case tne defendantd
rule will be discharged without costs.

ELECTION CASE.

Ree. Ex. REL. McGoUvERIN V. LAwWLOR.
Quo warranto summons— Forfeiture of seat.

A summons in the nature of a quo warranto, under the
Municipal Act, is not an appropriate proceeding to U?'
seat a defendant who has forfeited his seat by an 2¢
subsequent to theelection, the election having been legal

[Chambers, March 8, 1870, Mr. Dalton.)

This was a summons in the nature of a g¥®
warranto under the Municipal Act, complaiuing
of the election of the defendant. as Reeve of th®
Municipality of the Township of Alfred, in the
County of Presentt.

The facts appeared to be, that the defendant
fil'ed the office of Reeve for the year 1869 : that
at the election which took place on the 3rd Janu”
ary last, the defendant was again elected. and a¢-
cepted office, and afterwards, on the 24th January
last. was convicted before two justices *¢for tha
be the said George Lawlor. did on the 21st daY
of Decembher, 1869, at the Township of Alfred

aforesaid. sell and barter spirituous liquors with*

out the license required by law,” and he wsf
fined $20 with $5 costs.

Mr. Clarke (Cameron & Smart) for the relators
claimed that the defenda «t should be unseatedr
the defendant having forfeited his seat undef
82 Vic. (Ont ) cap 32, secs 17. 22, 25.

W. S Smith shewed cause, contending thod
the act did not cover a case where the electio®
or qualification of the defendant was not ealled i?
question, but only matters suhsequent theret0
and he alleged matters ngainst the couviction B0
Becessary to be noticed here.

Mz. Dartoy.—The only cause alleged by the
relator for unseating the defendant is the abo¥®
conviction,

This proceeding, in the nature of a guo w6™
ranto summons, is entirely statutory. Sectio?
130 of the Municipal Act contemplates the ¢
of the validity of the election being contested. 8!
sec. 131. which prescribes the proceeding for ‘h.
trial, euacts, that if the relator shows hy aff
davit to the judge reasonable grounds for supp®®’
ing that the electinn was not legal. or, was "
conducted according to law, or, that the pers
declared elected thereat was not duly elected. !
judge shall direct a writ of summons in "
nature of a quo warranto to be issued to try (h,
matters contested ; and, throughout the nub”;‘
tions of sec 131, the lanzuage is consistent. )
is said in suhsec. 9: The judge shall in a..ouz
mary munner upon statement and answer, wl""".
Jormal pleadings, hear and determine the vali
of the election. .

Now from the time of his election and "“‘"P“
ance of office to the 24th January, the defend™”
properly filled the office, because, 1at. the €€
tion was legal ; 2nd, it was conducted nccﬂﬂhte
to law, and 8rd, the defendant declared ele¢
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:g:;eat was duly elected. The election was
N ?fo_re valid. but by bis conviction on that
o Y it is alleged that the defendant forfeited his
hecle" Which till then he bad rightly held. By
35 th sec, (Statutes of Ontario), 32 Vie. cap.
p~. s provided « It any member of any muniei-
Council ghall be convicted of any offence
Shalfr this Act, (which this conviction is), he
0 ”{ff.eby forfeit and vacate hivseat, and shall
i Deligibie to be elccted to, or to sit ot to vote

n s .
&:,',’y Wuuicipal council for two years therealter,

mt‘l';?ether such a case would, or would not, be
0 8ecs. 120, 124 & 125 of the Municipal Act,

but Oubt the law affords an appropriate remedy,

€ present proceeding is, by express lan-

¢f the Act, as it seems to me, confined to

8 which exclude the cause now aileged, as

Hjection against the defendant's election.

d “dg!llf:ut should therefere be for the defen-

With costs.

Judgment for defendunt with costs.

Ellage

COMMON LAW CHAMBDERS.

RocHE v. PaTrICK
%’WC of venue—Balance of convenience-—Fair trial.

n .
to‘pl‘llcation to change the venue in an action of libel
nesS%um}{ where the cause of action arose and the wit-
!&'iﬁs Tesided, and whereby there would te a great
trig) & of expense, was opposed on the ground that a fair
premcquld not be had in such county. owing to alleged
exg) dices against the plaintiff, arising from a political
Yearg eBt oceasioned by an election held there three
Beyg thlﬂevlously.
a l;mf‘t the venue must be changed : the action heing for
ate injury and not a matter of public interest, and

a &il"‘-‘b‘abilitics of the case being agast the belief that
p,epr rial could not be obtained, as alleged, and the

I Olderance of convenicnce and expensc being greatly

4Y0r of the change.

[Chambers, March 8, 1870, Mr. Dalton.}]

tha:is Was an application by the defendant to

to t},ge the venue from the County of Frontenac
he United Counties of Leeds and Grenville.
ph,:; ction was for libel, the plaintiff being the
Gilu; Priest of the Parish in which Prescott is
Mepyq A The pleadings in the case were of im-
Juaiig, ength, there being tweuty-fo_u'r pleas of
The (00, upon which issues were joined.
the v uflidavits put in on the motion to change
o808 were in substance as follows : —
‘icmv: defendant’s affidavit stated, that the pub-
dapy i" Consisted in the nlleged sale by the defen-
oy "nh the Tuwn of Prescott, of n pamphlet
livgg 2'"Z the libel: that 45 witneeses who
hogg ll" Prescott, or the immediate neighbour-
!relie'vpnust be called by the defendant: that (he
in the all the plaintiff's witnesses also resided
""";;hh” OWn of Prescott, or in the immediate
“re ¢ Yrhood : that Brockville is distant mot
8toy, ig l:;" 12 miles from Prescott, whereas King-
gy, OFre than 60 miles: that at the trial at
thay, M U1t would cost not less than $350 more
thyy 5, -roCkville for defendant’s witnesses and
1 |; N f“Sf- necessarily cost the plaintiff more
f‘lmrr@pl Oportion for his witnesses: and ¢ that
n Sty fair and impartial trial can be had
" h(’Wll of Brockville, and that such trial
[LETN tafl it an expense less by $500 or $600
‘ol at Kingston, that is regarding the
Pense to both parties: and that any

ex

political excitement caused by the election refer-
red to in the affidavit of the plaintiff’s attorney,
bad long since died away.

The afidavit of the defendant’s attorney was
to the same effect. ot

The afidavits on the part of the plaintff were
made by his attorney, and, as far as seemed im-
portant, were to the following effect : that shortly
before the publication of the a'leged litel an
election had occurred in the South Riding of
Grenville, at which the defendunt was a candidate,
and against whom the plaintiff voted: that a few
weeks after the election the libel in question was
published, as was alleged, and publicly so!d by
the defendant : that the libel was alleged to have
been written by one Jobn Gray, and refers to
the part which the plaiotiff took in the election,
and is supposed to have been written on uccount
of the part which the plaintiff then did take : that
the plaintiff was a Roman Catholie Priest, and
that the part he took in the election, and the'in-
fluence he was allowed to use over bis parishion-
ers had excited a strovg feeling aguinst im in
the minds of many of the supporters of the de-
fendant: that all these matters were well known
throughout the Counties of Leeds aud Grenville,
andhave been referred to in the pubiic journals:
that from the above facts the deponent believed
that & large number of the people, especially in
the South Riding, were prejudiced for or agninst
the parties, and that a fair trial could not then.
be had, nor a jury selected which would not con
tain some meu prejudiced on the subject of th
action, or who would be likely to agree, and tha
he therefore thought it indispensable to the end®
of justice. that the case should be tried in some
other eounty : that he believed the application to
be made, because any jury of those count es wou'd
be likely to disagree : that the plaintiff’s wit-
nesses reside chiefly about Prescott, and that it
would be little more expensive to take them to
Kingston thau to Brockville.

8. Richards. Q C., for the defendant. urged that
the venue should be clianged upon the grounds,
that the cause of action arose in Leeds and
Grenville : that both parties reside there : thut
the Witnesses on both sides also reside theve:
and, that a trial at Kingston, besides other in-
conveniencies, will cost more than one at Brock-
ville to an amount between $500 and $600.

J'{hn Patterson shewed cause, and opposed the
spplication upon the grounds that it was not
made ia time ; and that on account of the pre-
judice existing against the plaintiff in Leeds nnd
Grenville upon the matters above mentioned, it
would be impossible to obtain a fair trial there

MR. DarLton —The plaintiff’s first objection is,
that this application is not made in time. [
think, however, that upon the understanding
between the attorneys. 88 expliined by the plain-
t:iff’s attorney, the state of the record and the
facts which have occurred, that it is in time.

Then as to the principal questions which have
been argued. I bave read all the cases which 1
have heen referred to, and others, I will state
the effect of some of them: Jackson v. Kiad,
8C. B. N. 8. 355; Byles, J., says, * To induce
s judge to make such an order (to change the
venue), three things are necessary; first, th at
defemgant’s witnesses reside at the place to
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which it is sought to change the venue : second-
ly, that the plaintiff’s witnesses also reside
there, and thirdly, that the cause of action
arose there;” and in the same case Erle, C. J.,
says, ‘‘ the principle by which the judges have
heen guided since the framing of the Common
Law Procedure Act is this,—that if it be made
to appear that there will he great waste of costs
in a trial of the cause at the place where the
venue is laid, and much saving of costs in a
trial of the cause at the place to which it is
gought to change the venue, the judge is at full
liberty to exercise his discretion in the matter,
and to make the order if he sees fit.”

No doubt the plaintiff is dominus litis, and it
Jies upon the defeudant to prove the facts neces-
sary to change the venue from where the plain-
tiff has laid it There must be a manifest pre-
ponderance of convenience in a trial at the place
to which it is sought to change it: Helliwell v.
Hobson. 3 C. B.N. 8. 761. All the cases I have
referred to on this point are consistent with those
I have cited. and now let us apply this rule to
the present facts.

Both parties live in Leeds aud Grenville; so
do the witne-ses of both parties. The cause of
actinn arose there, and the difference of expense
of trial in the two places must be very consider-
able. How are these facts met by the case of the
plaintiff ?

I entirely agree with Mr. Patterson, that if
it be reasonably established that a fair trial can-
not be had in Leeds and Grenville, that all the
above considerations are overborne. Upon this
point Mr. Patterson has referred me to an im-
portant case, Penhallow v. The Mersey Dock, ge.,
29L J N 8,Ex 21. It was aun action against
the Dock Company for the loss of a ship by
negligence. It was shown upon the affi lavits
that the matter had excited great discussion in
Liverpool, that almost every merchant and ship-
owner had made up his mind upon it, and upon
the couart being urged to restore the venue to
Liverpiol because the cause arose there the
parties and witnesses on both sides residing there,
and that much greater expense would arise from
the trial elsewhere, the learned Chief Barou said:
¢ all other considerations must give way to that.
of a fair trial. The learned Baron who tried the
former cause is of opinion that this cause conld
pot be fairly tried at Liverpool ;” and the court
refusell the rule.  But is there any cause to
believe that a fair trial cannot be had in this
cause in Leeds and Grenville ?

The affidivit of the plaintiff®s attorney states
his belief that it cannot. The defendant and his
attorney are as confident that a fair trial may
be had there.

It is necessary to look at the probabilities.
The action is for a private injury, not for any
matter of public interest, and I caanot bring
myself to think that there can be any danger of
prejudice arising at the trial from the cause as-
signed. It would be unfortunate for Canada if
the heat of a political contest had such an effect
three years after the event, for we have an elec-
tion every four years. How little the courts
have regarded suggestions of prejudice alleged
to have arisen from such causes, may be learned
from the language of the judges in Rex v. Harris
etal., 3 Bur. 1330; Seely v. Ellison, 6 B, N. C.

229; and Dowling v. Sadleir, 3 Irish Com. La¥W
Rep. 603.

As the balance of counvenience is very great!y
in favor of a trial at Brockville, and the suggest:
ed prejudice to the plaintiff is not established,
must make the summons absolute to change tbe
venue.

Order accordingly.

——ee e
WesTovER v. BrowN.

Striking out issues after demurrer.

A defendant will be allowed, where the plaintiff’s declarad
tion is held bad on demurrer, upon payment of th¢
Plaintiff’s cost of the application and of the replicatiofs
to strike out the issues in fact upon some of the plqa’ .
and need not move to rescind the order allowing hi®*
to plead several matters.

[Chambers, March 10, 1870, Mr. Dalton.]

F. Osler obtained a summons on behalf of the
defendant to strike out the issues in fact upod
some of defendant’s pleas, the plaintiff’s declara-
tion baving been held bad on demurrer.

J. K. Kerr, contra, objected that the summon3
should have been to set aside the order allowing
the defendant to plead several pleas, and not
merely to strike out the issues upon those pleas.

M=. DarroN—In 1 Wm. S8aund. 80 note (1). the
editor says:—¢* It seems to follow that when the
defendant’s plea goes to bar the action, if the
plaintiff demurs to it, and the demurrer is deter-
mived in favor of the plea, judgment of nil capiot
shall be entered, notwithstanding there may be
also one or more issues in fact, because upon the
whole it appears that the plaintiff has no caus®
of action. So where several pleas are pleaded:
since the Stat. 4 & 5 Anne, c¢. 16, all of the®
going to destroy the action, and one or more i%-
sues are joined upon some of the pleas, and ther®
are one or more demurrers to the rest—if the
court determine the demurrers in favor of the
defendant before the issues are tried they shall
not be tried, and if after the trial it will make 00
difference, for in ench case judgment of nil capist
shall be given agninst the plaintiff.”

But later authorities show that in such c88®
the issues would not be struck ont ngainst thé
will of the defendant, Beckham v. Knight, 7 Dowl
409; Curden v. General Cemetery Co , th. 426
For though the defendant may be entitled t0
enter judgment of nil capiat on the whole record:
yet here he is not bound to do so. But if th®
defendant wishes to strike out the jssues on hi®
own pleas, it can be hut a question of costs.

The order obtained to plead several plens of
to plead and demur, is for the defendant’s ben®”
fit, and he may waive the advantage to any €%
tent he pleases. He need not plead all the ple®*®
allowed ; after he has pleaded them he may mo”
to withdraw them, and he will be allowed to 4°
80 upon proper terms, for he does but waive I
own right, and the foundation of the order i8 1°
meddled with. Should the plaintiff move
strike them out, no doubt he must attack tP
order which is the authority to the defendant
plead them. to

The present application of the defendant
strike out the issues is simply to be allowe
withdraw his pless, which he should be allo¥
to do, upon payment of the costs to the plaint
occasioned by them, that is, the costs ©
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rrp“cﬂtmn and of his application, to be deducted ceedings in case of the use of snch machines

the plaintiff’s costs.

ch"ﬂ“ﬂslmve gone a good way to prevent the in-
ton INg of useless costs. In MacMartinv. Thomp-

o U € Q. b. 334, the defendant pleaded
lat eg‘"ll‘ral issue, and a specinl plea, to which
iﬂ!ner the plaintiff demurred. On the trial of the
"int e defendant succeeded, and the Court
ey .8 Tefused to the plaintiff a rule nisi for a
'rial, would not hear the argument of the
‘ P‘ai:t’;rer’ which had been set down by the
Terjy i for the plaintiff, having failed on the
ang > could not be allowed to put the defend-
0 the costs of an argument, for the mere
n‘:;‘“ of getting the costs of the demurrer.
Bests '¢ Judgment, the learned Chief Justice sug-
for | this present proceeding as a proper measure
Uiy o defendant to take. This was decided
lime taken, and the clauses of the C. L P.
“ide, 88 to the acts of several issues, were con-
Ted by the Court.

\lrp

Order accordingly.

CoMyerciar Bask v. Harmis.
Issue Book.
.:;; al’eadings are altered ina material point, it is neces-
Serve a new or amended issue book.

J {Chambers, March 11, 1870, Mr. Dalton.]
the ;)G~ Scott, for defendant, applied to set aside
th mcﬁ of trial in this csuse, on the ground
“iat;? 18sue book had been served shewing the

Ity g state of the pleadings.
gy Ppeared that an issue book had been served
the ., 62rly stage of the suit, but subsequently
‘dditi?dmgs on the. files had begn nitered, some
O the Dal pleas haviog heen pleaded, and some
beep, . OFmer withdrawn, and a demurrer had
NOlic 'Sposed of before notice of trial was given.
b%ki ?f trial was served without a new issue

®ing served or the old one amended.

"00ks, Q (.. shewed cause.

M
"uf:' %}LTOS—-I think on the authority of Wood-
‘Pim is Yatson, 6 Tsunt. 400, that the notice of
be Set a‘::iegular, for the rensons given, and must
side,

\
~____ DIGEST.

D
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(Continued from page 110.)
—8ee LXECUTOR AND ADMINISTBATOR,
AOCOUNT;\I;GACY, 4.
B“xef APPROPRIATION OF PAYMENTS;
Lu;l ; Contracr, 1; Foreiax OFFIcE;
A"Tlox_ TATIONS, STATUTE OF.

4
RAT:MENT

4n .
to"c"on caunot be maintained for writ-
ach; Purchasers, or intended purchasers of
n . . o
S, that such machines infringe the de-

fengypy
0% patents, and threatening legal pro-

without the payment of a royalty, unless it
can be shown that the defendant’s claim is not
bond fide in support of a right which, with or
without cause, he fancies he has.— Wren v.
Weild, L. R. 4 Q. B. 730.
See AwarD, 8; FamiLy NAME; LIMITATIONS,
StATUTE oF, 4.

ADMINISTRATION—See EXECUTOR AND ADMINIS-
TRATOR.

ADMIRALTY—See Ba1L; CosTts, 4; Damages, 2,
8; PRINCIPAL AND AGENT; SALVAGE;
SteTUTE.

ADULTERY—See CONNIVANOE.

AFFIDAVIT—See MISDEMEANOR,

AGENT—See CoNTrACT, 1, 2; PRINCIPAL AND
AGENT; PRIVILEGED COMMUNICATION.

AGBREEMENT—See CONTRACT.

ALIMONY,

By the practice of the Ecclesiastical Courts,
more than one moiety of the joint income can-
not be allotted to a wife after a decree of
judicial separation, slthough she may have
brought more than one moiety of the property
into settlement.— Haigh v. Haigh, L. R. 1 P.
& D. 709.

ANNUITY.

A testator gave an annuity which he directed
to be paid by his son; and subject and charged
with the payment of his debts, legacies, and
the annuity, he left his real and persenal pro-
perty to his son. OQu bill filed by the apnuitant
to enforce payment: Held, that he was not en-
titled to a receiver, as he could help himself
by distress under St. 4 Geo. 1L. ¢. 28.—Sollory
V. Leaver, L. R 9 Eq. 22.

See EXECUTOR AND ADMINISTRATOR, 2;

Wi, 2, 6.

APPEAL.

There is no settled rule that when one party
to an administration suit has appealed, any
other party may insist on having the decree
varied in his favor.—Pardo v. Bingham, L. R.
4 Ch. 735,

See Limrrarioxs, Srarure of, 3.

APPORTIONMENT.

C. covenanted and gave bond to pay a fund
three mounths after his decease in trust for a
tevant for life and remainder-man, with in-
terest from the date of his death until pay-
ment.  Several years after C.’s deatb, it ap-
peared that there were some assets, but less
than the principal fund. Held, that the sum -
must be calculated which would amount, at
four per cent. from C.’s death, to the assets
on hand, and the difference paid to the tenant
for life.-—Coz v. Coz, L. R. 8 Eq. 843.
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APPROPRIATION OF PAYMEKTS.

A., an attorney, having £5,000 to invest for
B., a client, paid it to his own general account
at his banker’s, and sfterwards drew out more
than that amount and his previous balance,
and paid in congiderable sums. He died not
having invested the £5,000, and with a balance
at the baok of £2,700. Ifeld, that the sums
drawn out must be set against those paid in
in the order in which they were paid in, and
that B. could not restrain A ’s administrator
from dealing with the balance.—Brown v.
Adams, L. R. 4 Ch. 764.

ARBITRATION—See AWARD.

Ass1GNMENT—See PRIORITY; STOPPAGE IN TRAN-
RITU.

AssumpsiT—See FRAUD.

ATTORNEY-—S2¢ APPROPRIATION OF PayyMENTS ;
LimiraTions, StatuTk oF, 3; SCLICITOR.

ATTORNEY-GENERAL—See RalLway, 8.

Awarbp.

1. The plintiff, S, agreed to row a race
with K., each to deposit a stake with the de-
fendant, and ““the decision of the referee to
be finnl” There was a default in the start,
and the referee, who had power to interfere
in that event, ordered K. to inform S. that if
bLe did not start, K. was to row over the course
without him. K. rowed over the course, and,
as the jury found, without commuuoicating this
order to 8., or giving him an opportunity to
start. The referee, who could not see what
occurred between K. and 8., without any in-
quiry, and against the protest of S.’s umpire,
ordered the stakes to be paid to K. Ifeld,
that, s the court could see that the question
whether K. communicated his order to S. had
not been passed on by the referee, and as K.
did not do o in fact, there was no race, and
the referee had no jurisdiction to award the
stakes, and that 8. was entitled to recover his
deposit.  (Exch. Ch }—Sadler v. Smith, L. R.
5Q B.40; s.c. L.R. 4Q. B. 214; 3 Am. L.
Rev. 682.

2. The umpire in whose discretion were the
costs of the submission, reference, and award,
awarded a sum to ove party, and directed him
to pay the costs of the other party, which were
double the sum awarded. IHeld, that this was
no ground for setting aside the award.—Re
Fearon & Flinn, L. R. 2 C. . 34,

3. Suit for £400. Plea, by way of estoppel,
as to all over £145; an award, not alleged to
be satisfied, of £145 in favor of the plaintiff
for the same cause of action. Demurrer.
Held, that the plea was a good bar.— Com-
mings v. Heard, L. R. 4 Q. B. 669,

Bair.

1. A vessel was arrested in a cause of col*
lision. At the time of the collision she had ®
cargo on board, a portion only of which re
mained on board at the time of the arrest:
The vessel and cargo belonged to the samé
owner. Oun motion for release of the portiod
of the cargo remaining on board: fHeld, ths!
the freight due upon the whole must first b
paid into court.—The Roecliff, L. R. 2 Ad. &
Eo. 363.

2. A vesscl was arrested in a cause of col
lision, having been herself injured by the col”
lision. She was afterwards repaired and much
incrensed in value. Ou motion for her releas
on bail: 2leld, that she ought to be released
on bail being given to the amount of her value
at the time of her arrest.—The St. Oluf, L. B
2 Ad. & Eec. 360.

BarLMenT—See TeLEGRADH,
Baxnk.

A reilway company having general aod
special accounts with a bink was credited
with & sum *Per Loan,” and drew chequé®
agaiost it which were entered under the hesd
‘Loan Account.” The company became i0°
solvent, and the claim of the bank was dif’
puted as being for an unnuthorized los®
Ileld, that the above was not u logn, b8
merely an overdrawn account.— Wieerlow ¥
Sharp, L. R. 8 Eq 501.

See TrusT, 1; WiLL, 9.-

Baxgruprcy.

1. A payment of a sum by a sub-tenant ¥
release bis goods, lawfully distrained for reot
due from the tenant to the landlord, does B9

create a liability from the tenant to the su? |

tenant by reason of any contract or promis®
to a demand in the nature of damages,” whic
is barred by the tenant’s discharge in bank’
ruptey.—Johnson v, Skafte, L. R. 4 Q. B. 70%

2. After an order nisi in g divorce suit
dissolving the marriage, and ordering the €%

respondent to pay damages and costs, the o

respondent made away with his property, 8
shortly after the order was made nbsolu!®
became bankrupt. J7eid, that he was 59
guilty of contracting a debt without reﬂs‘)?'
able expectation of being nble to pay it, Wi“’“:
the Bankruptey Act, 1861, s. 159.—Ez po'!
Clayton, L. R. 5 Ch. 13.

8. A solicitor, who had been solicitor 0 *
former assignee, but who was attendicg at t If
Bankruptey Court for another party, wns e
amined, without hasing heen summoned. 85
his receipts on acconnt of the estate. e ";
mitted receipts, and ciaimed deductions, P
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Was tolg to pay over the full sum received.
fterwurdq, and without notice to him, an
Order wag made to that effect. Ileld, that the
°_“'el‘ must be discharged as made without
Biving the solicitor a proper opportunity to
defeng himself.—Ez parte Prance, L. R. 5
Ch. 16, ST

See Parritioy, 1; Prioriry; Winping Us.
BER Hoygg,

Covenant not to use s house as a *‘ beer
Use ™ ig not broken by the sale, under a
]“’WSE, of beer, by retail, not to be drunk on

the Premises.—London § N. W. Railway Co.
. Garnett, L. R. 9 Eq. 26,
"L oF Lapixe,
By the bill of lading for a quantity of sugar
® ship-owner was ‘*not liable for leakage.”
A be Sugar, in consequence of improper stow-
g, wag damaged during the voyage by the
r“i“ﬂge from other sugar stowed above, which
Caugeq jg 1o heat. I7eld, that this was not dam
%ge by leakage, and the owners were liable to
© consignee.—The Nepoter, L. R. 2 Ad. &
C. 375.
See Surp, 1; Srorpace 1¥ TraNsITU,
L8 AND Nores.

laintif, baving agreed to receive a com-

Panyg acceptance for a debt due him if two
Téctors would indorse it, went to the office
of the company and received a bill which direc.
_to"s A.and B, who were in the habit of attend-
“.lg there, indorsed at the time. The bill wag
"Shonored, and notice was sent to A. at the
¢ of the company. Ileld, that the notice
Vl:xs. fufficient. The office was A.'s place of
Usinesy for the purpose of this transaction. —
€Tridge v. Fitzgerald, L. R. 4 Q B. 639.
B, See Evibence, 1; Pavuest; Trust, 1.
Np,
1 Rﬂilway bonds represeuted that the com-
a::y Was indebted to L. in an amount there
‘84 they were given for the purpose of
deposited by him as security fur ad-
o be made. The money obtained by
de;t “POsit wag in part applied to payment of

S of the company. St. 7 & 8 Vie. o. 85,
. % imposes penalties on a company for
Of,.g lonu-notes or securities. Held, that,

T 78 the company had had the benefit of

:t Money obtained, as above, for its legiti-
lee PUTpfxses. the bondholders had a valid
ou"‘ against jts assets —/n re Cork and
ghal Ix'wilway Co., L. R. 4 Ch. 748.
> the nominal plaintiff, received from a
Y of which he was a member, in part
t of a debt due from them, £32,000 in
bentures of £100 each, expressed to be

eing
Vancog

Sowpyy,
"ymen
tir g

payable to him or his assigns. Some of these
be assigned to B. and some to C., the real
plaintiffs, and transfers to them were regis-
tered on the company’s books. They also re-
ceived certificates that they were * registered
Proprietors,” and were dealt with by the com-
pany as such. The company then made &
morigage to A. in trust for the ‘ holders for
the time being” of the debentures unpaid.
Afterwards A. became the debtor to the com-
pany, who by their articles had a primary lien
on the debentures of Any members liable to
them. The question was, whether the com-
pany were equitably entitled to set off A.’s
debt to them in suits on the debentures as-
signed to B. and C. JMeld, that they were
not.— 7iggs v. Northern Assam Tea Co., L. R.
4 Ex. 387.
See BorroMry Boxp.
BorroMrY Bonp.

1. The extent of the authority of the master
of & vessel to bind the owners, either of the
ship or of the cargo, is derived from, and
bounded by, the law of the flag.

When the master fails to obtain funds from
the owners of the ship or cargn, he is author-
ized to raise money to pay for necessary re-
pairs and supplies, after such supplies and
repairs bave been furnished, by giving a bots
tomry bond on ship, freight, and cargo to per-
gons other than those who have furnizhed the
repairs and supplies, when by the lex loci these
latter persons have a lien on the ship for their
claim,.

The court being of opinion that certain ad-
vances made by the charterer, and indorsed
on, but not stipulated for, by the charter-
party, were, as between him and the owners,
ndvances of freight: [feld, that the muster’s
boud did not give the obligee a right to demand
more freight than the master could huve.— The
Karnak, L. R. 2 P. C. 505; s. c. L. B. 2 Ad.
& Ee. 298; 3 Am. L. Rev. 685

2. A. was the owner of a vessel, and insol-
veut; B. was the first mortgagee; C. was the
secoud mortgagee, and koew these facts, and
that A, and B., as well as himself, lived at
Liverpo(;l, C.’s agents at Cuba were applied
to for further advances to the vessel on bot-
tomry, telegrapbed to C., and by his authority
made the advances, there having been no com-
munication with A. or B. Held, that the bond
was invalid, becayse, under the particular c.ir-
Cunstances, C. should have communicated with
A.—The Penama, L. R. 2 Ad. & Eo. 890.

3. A bottomry bond was given for payment
‘“in case of the loss of the ship” of ‘‘such sn
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average as by custom shall have become due
on the salvage, or if on the said voyage, the
said ship shall be utterly lost, cast away, or
destroyed,’”” then the bond was to ‘be void.
The vessel was sold before the end of the
voyage under circumstances which would, as
between insurers and insured, constitute a
constructive total loss. The proceeds were
less than the amount of the bond. Held, that
the bondholder was entitled to them.—The
Great Pacific, L. R. 2 Ad. & Ec 381; s.¢c. L.
R. 2 P. C. 516.

CARRIER— See NEGLIGENCE, 2, 3; RaiLway, 1;

Suip, 1; TELEGRAPH.

CasEs OVERRULED—Se¢e CONTRIBUTION.

CHARITY.

In 1568 a testator devized realty to *‘the
Maater, Wardens and Comonaltie of the AMis-
terie of the Waz Channdlers . . for this
entent and purpose, and upon this condicon,
that they shall yerely distribute” £8 as fol-
lows: £7 16s. to charities, 5s. to the Master
nnd Wardens for the time being equally, ¢ and
the rest of the profits . . . I will shall be be-
stowed upon the reparacons of the said houses
and tenements, And yf the Master, Wardens,
and Comonalltye . . . do leave any of these
things ondonne . . . then I will that the next
of Kynrid unto me . . . shall enter the said
tenements . . . and holde unto him and unto
his heirs for ever upon condicon that he and

they and every of them do all these things.”.

About the date of the will the whole income
was £9 4s. It had since much increased.
Held, that the company was entitled to the
surplus.—Attorney- General v. Waz Chandlers’
Co., L. R. 8 Eq. 452.

See MorTMAIN; WILL, 13.

CURCH—See VOLUNTARY ASSOCIATION.

CopiciL—See WLy, 1.

CorrisioN—See BarL; Cosrs, 4; DimagEg, 2, 3;
Surp, 2.

CoMMISSION.

A commission was issued to examine the
surviving witness of a will, on affidavit that
he was sixty-six years old, and frequently
suffered from ill-health.—Brown v, Brown,
L. R. 1P. &D. 720

Common Carrier—See NEGLIGENCE, 2, 3; RaiL-
way, 1; Smip, 1 ; TeLEGRAPH.
CoMPANY,

1. The directors of & company had power
to buy the business of a firm of bill-brokers
on such terms-and taking such guarantee as
they might think fit. A deed of transfer was
made, and was referred to in the prospectus;
but, by a second deed, doubtful debts of such

amount that the firm was then insolvent Wer®
retained by the firm for collection, aud pﬂr
ment of the balance uncollected after a certsi®
time, was secured only by the firm’s perso®
gusranty. The second deed, and the fac®
rendering the purchase imprudent, were pot
disclosed to the shareholders. A bill was filed
by the company against the directors, allegio8
loss of capital and loss from liabilities incurr®
through their breach of duty, but not chargi°3
fraud. Held, that there was a remedy in eq“it’
for loss of capital only, and that as to that, the
purchase, the taking of personal security onlYs
and the secret deed, were all within the powe"’
of the directors as against the company—
Overend, Gurney & Co. v. Overend, L. B 5
Ch 701

2. Directors of a company authorized ¥
invest in securities, applied on its behalf fof
shares in aoother company, on the under
standing that they were mnot really to tako
more than their share of what remained u%’
taken by the outside world. For the share?
o taken £30,000 was paid out of the co®™’
pauy's funds. They also received five hund
shares for an agreement not to sell the formef
ones under a certain rate for a time. Hel
ultra vires, and the payment a breach of trust

One director, who merely wrote two Jetter?
protesting against the scheme, but was pr®
sent at the meetings, before and afterward®
was charged, although he -was not an atlotte®
and did not sign the cheques for said £30,0
80 one not at the original meeting, but wb?
signed one of the cheques, and was party
the subsequent transactions. Bill dismisse”!
without costs, against one who was present ®
none of the meetings. Also againat a secret®
and assistant manager —Joint Discount C0
Brown, L. R. 8 Eq. 381.

3. It being necessary, to start the A. co®
pany, that forty thousand shares should
taken, and A. being probibited to bay its ¢
shares, the C. bank discounted the notes of V'
the purchaser, for the necessary sum, by cre! !
ing that sum to A. on its books, and A., 88 "fo
88 organized, gave a guarantee to leave ¥,
C. an amount equal to the notes of B. rem®’
ing unpaid. The sum so credited to A- ¥
applied by C. to B.’s bills; but C., to proo®
for A. a settling day on the Stock Excb““g“:
certified that the sum had been deposited 'itol
them in payment of shares A shareholder 4
A. fited a bill against the directors of A ot
against C. [feld, that A ’s guarante® 'iﬂ
ultra vires, and that C, having p-’\rﬁcip"m 3
the breach of trust, must refund the am0®

.
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Applied to B.’s bills.—Gray v. Lewis, 8 L. R.
Eq. 626,

4. A shareholder in the L. Co., who had
®ubscribed for twenty-five shares in the C. Co.,
Teceived four hundred and seven-nine paid-up
Shareq a8 shareholder in the L. Co. Held,
that this satisficd the subscription.—Drum-
Mmond’s Cqse, L. R. 4 Ch. 772.

Sce Baxg; Biris axp Norss; Boxp; ILLu.

80rY Suir; Winping Up.

o
RDITION—See CHARITY ; WiLL, 1.

ONPLicT op Laws—See BorroMey Boxp, 1;
DomiciLe ; ExecuToR AND ADMINISTRA-
ox TOR ; LiMiTATIONS, STATUTE OF, 1, 2.
OREGATION—See MINISTER.
OXN1yance.

A 8eparation deed, with the facts, was Aeld
Dot to prove the wife’s connivance at the hus-
bangrg adultery. Semble, a consent, although
‘"’"i“iug, on her part, for the sake of getting

he allowance, would be connivance.—Ross v.
Row, L R. 1 P. & D. 734.
°'°‘°!lluxox-—5ee StorpAGE IN TRANSITU.
ON8TRyorioN—See BaNkrUPTCY, 1, 2; BrEm-
HousE; BiLL or LapiNG; BorToMRY BoND,
8; Company, 2; CoxTrACT, 3; COPYRIGHT;
Lieacy, 8, 4; LIMITATIONS, STATUTE OF,
2; MARRIAGE SETTLEMENT; MORTGAGE,
1; PLeapING ; Powkr, 1, 2; Ramuway,
1; Revooarion or WiLL; StaTurs; VEN-
Co DOR AND PurcHASER, 1; WL, 2-18.

STeypy,

_ Publishers of a newspaper, in which a peti-

e"n for winding up a company, containing
. arges of fraud against the directors, was

'".lted in extenso before the hearing of the

pi:mi“, were made to pay the costs of a mo-

Ohn to commit for contempt of court.—In re

eltenham and Swansea Railway Carriage and
Co 2gon Co,, L. R. 8 Eq 580.

GRNT INTEREST—S¢e WILL, 6.
MTRacy,

h:‘ A.w an army agent, to secure balances
™ time to time due to him from B., an offi-
™ 100k ont and paid for policies on B.’s life,
. 2oarges B. in his books with the premiums

» 8nd credited B. with a sum refunded.
the 20 drew on B. for round sums, more than

Nnm‘hn“ due from B. including the pre-
‘e":r and B. accepted the bills, which were

teny t"d‘ dishonored. No account had been

Hey 9 B. charging him with the preminms.

of g, that afeer payment of A.'s debt, the rest

Bsx,,': Proveeds of the policies belonged to B '

~UBruce v Garden, L. R. 8 Eq 430; 8
"TeVersed, L, R, § Cb. 82.

2. A. was hired by B. to serve as farm bai-
1iff, at weekly wages, with certain bonuses,
and a residence in a farm-house; the service
to continue until six months after notice, or
payment of six months’ wages. B. died. Held,
that B.’s administratrix was not bound to con-
tinue A. in her service, or pay him six months’
wages. The Jeath of either party to & con-
tract founded on personal considerations dis-
solves it. —Farrow v. Wilson, L. R. 4 C. P. 744.

3. A building contract was made terminable
by a board in case the contractor * shall not,
in the opinion and according to the determina-
tion of the said architect, exercise due dili-
gence, and make such due progress as would
enable the works to be’ completed by the
specified time. The architect certified donad
Jide that the contractor was not exercising due
diligence, and the board terminated the con-
tract. Held, that the contractor was bound
by the architect’s decision, although the board
caused the delay.—Roberts v. Bury Commis-
sioners, L. R. 4 C. P. 765.

See BiLL or Laping; Boxp; BoTToMRY
Boxp; Covexant; Damages, 1; Fraups,
Statures or ; Huseanp axp Wire; IN-
TEREST ; LIMITATIONS, STATUTE oF, 1, 2;
MixisTeR ; NEGLIGENOE, 1; Ralnway, 2,
8; REFORMATION OF INSTRUMENTS; SALE;
SaLvage; Smrp, 1; Srtoprace IN TRAN-
81t ; TeLegraPH; TrusT, 1; VENDOB
AND PURCHASER OF REAL SSTATE.

CONTRIBUTION.

A testator gave pecuniary legacies, and then
devised real estate to his wife for life, and
after her death with all the residue of his real
and personal estate in trust for his niece for
life, with remainder to her children. The
personal estate was insufficient to pay the
debts. Held, that the pecuniary legatee could
not make the residuary devise contribute to
the payment. Hensman v. Fryer, L. B. 8 Ch.
420; 8 Am. L. Rev. 101 ; denied.—Collins Y.
Lewis, L, R. 8 Eq. 708.

COPYRIGHT.
8t. 26 & 26 Viot. o. 68, 8. 1, giving a copy-
right to ¢ the author of every orig}nal ?nint,-
ing, drawing and pbowguph, and his assigns”
gives a copyright in s photograph from an en-
aving of s picture.
grBy : 5, l.n?i by 6 & 6 Vict. o. 45, 5. 14, “if
ADY person shall deem himself sggrieved,”. he
may apply to have the entry of the copyright
expunged from the register W, wl.m had
been convicted of infringing G.’s copyright on
the evideace, wter aliu, of & 6OPy of the entry
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of G's title, applied to the court to expunge
the entry. W. did not ret up any title in
himselt. Held, that W. was not a person
saggrieved ” within the acts.—Graves’ Case,
L. R. 4 Q B.715.

CosTs.

1. A trustee’s costs of paying a fund into
court under the * Trustees’ Relief Act,” are
payable out of the corpus; his costs of ap-
pearing on a petition for payment of dmdends
are payable out of income.—In re W hitton’s
Trusts, L. R. 8 Eq. 352

2. When a testator has given a fucd to
trustees to be invested in land which is to be
settled ou A., B., and C. successively for life,
aud the fund is paid into court in an adminis-
tration suit, and has not been invested in lani,
the costs of a petition by the tenant for life
for payment of the dividends to him are pay-
able out of the corpus —Scrivener v. Smith, L.
k. 8 Eq. 810.

3. When a piaintiff, who has teen ordered
to pay the costs of & proceeding in the suit,
becomes bankrupt, and the suit is revived by
bis assignee, proceedings will be stayed until
payment of such costs.—Cook v. Hathaway,
L. R 8 Eq. 612.

4. In a cause of damage by coliision, de-
fendants pleaded and proved that the collision
was caused by the fault of a pilot whom they
were compelled to employ. The plaintiffs were
condemned in costs.—The Royal Charter, L.
R. 2 Ad. & Ec. 362.

5. A husband who was condemned in bis
wife’s costs in a suit by her for dissolution,
which was decreed, was allowed to deduct
therefrom the amount which he had paid for
her costs in a previous suit for nullity of mar-
ringe, which had failed.— Ditchfield v. Ditch-
field, L. R.1P. & D. 729.

See AWARD, 2; ConTiMPT; CRUELTY; DaM-

AGES, 3; InsPeoTioN OF DOCUMENTS;
TENDER.
COVENANT.

After life-estates in A, and B., A. had &
power to appoint £5,000 by will among his
chitdren (C., D,y B, .y and G.) In default
of appointment, or subject to any such a8
should not be a cowplete and entire disposi-
tion of the whole sum, the fund was to go to
said children, to vest at tweity-one or mar-
ringe. C. died over twenty-one. D. after-
wards reached twenty-one, and married, and
A. then covenanted to appoint one fifth of the
fund in D.’s favor. A. died without having
appointed. There was claimed for D £1,000
un ber e !

coveras ) an? ane L0 of the peei-

due as not disposed of. [leld, that D. was
entitled to only £1,000. Sembdle, the covenant
was, void.— Thacker v. Key, L. R. 8 Eq. 408
See BEER-HOUSE; MARRIAGE SETTLEMENT}
RaiLway, 2, 3.
CREDITOR— See PARTNERSHIP.

CriviNaL Law—See Forgrry ; LarcEny; MIS”
DEMEANOR ; VENIRE DE Novo.
CrUrLTY.

A wife, ghortly after marriage, was found
to be affected with syphilis. Her virtue w88
unquestioned, bat the husband swore that b¢
hud never had the disease, which was onlf
contradicted by inference from the state of th®
wife. The jury found the hnshand guilty of
cruelty.  Held (WiLues, J., dissentiente), that
the evidence did not support the finding. Rul®
ahsolute for a new trial on pryment of costs.~
HMorphett v. Morphett, L. R. 1 P. & D. 702.

Cusros—See SaLE.

Dasaqes.

1. Defendants, mortgagees of a leasehold:
sold it to plaintiff, possession to be given 08
completion of the purchase. The plaintiff ré
sold, at an advance of £105, to G. There w88
no failure of title, as in Flureau v. Thorniill
W. Bl 1078; but the mortgagor, who was i?
possession of the premises, refused to giv®
them up. Thereupon the defendants declin€
to complete the sale, although they could ha¥®
ousted him. Ileld, that the plaintiff could ré”
cover, besides the deposit and expenses of i#°
vestigating the title, the difference betwee?
the contract price and the value at the tim®
of the breach; and that the advaoce on th®
re-sale was evidence of this in the absence ¢
other proof. (Exch. Ch.)—Engell v. Fuch, L
R.4Q B 659; s.c. L. R. 3 Q. B. 314;
Am. L. Rev. 95,

2. The owners of a ship taking advantag®
of St. 25 & 26 Viet. c. 63, 8. 54, to limit tP°
damages payable by them, for a collision ket
£8 for each ton of the ship’s tonnage, may b
held to pay interest from the date of the colll”
sion on the amount recovered.— The Northu™
brian, L. R. 8 Ad. & Ec. 8. \

3. 8o, where damages by such means wer®
reduced below the sum which usually carri®
costs in the admiralty, but the damage suffe
and the amount claimed were above thut 9%
the plaiutiff was allowed costs.—The Youd
James, L. R. 3 Ad. & Ec 1.

See VENDOR AND PrURCHASER OF REAL B

TATE.
DeaTn—See CoNTrACT, 2.
DeBexture—See Boxp.




Yay, 1870,

LAW JOURNAL.

[Vor VL, N. S.—187

~—

—_—

Digest or Excrisa Law Reporrs.

D‘DICAHON.

As far ag living memory went, the occupier
of 2 field, erossed by a foot-path, had been
Yout, in the due course of farming, to plough
1? P, and so to destroy the foot-path for the
lime being. There was no evidence of the ex-
18tence of the foot-path before living memory.

“d, that the owner must be presumed to

Ave dedicated this way to the public, subject
10 the right of ploughing it up.—Mercer v.

°0dgate, L. R. 5 Q. B. 26.

ERD_g,, ForGERY ; MARRIAGE SETTLEMENT;
ESERTREGXSTRY oF DEeps.
ToN.

A busband, not baving cohabited with his
“ife, or provided a home for her, gave her
£100 oq her agreeing not to molest him in
f?t‘"‘e by insisting on her right to live with
bin, They never cohabited afterwards. Ields
t!‘“t the husband had not been guilty of deser-
tl‘“’-\Buclcmasler v. Buckmaster, L.R. 1 P. &
D. 713,

“%VEny_

A filed a bill against B., C., and others,
*tating that B. married C., by whom he had
‘ong 8on only, namely,” A., and that A. was
he first and only son of”’ B., and as such
w’fs entitled to certain property as tenant in
1l in remainder; that an indenture, to which
“ Was g party, recited that there was, in 1860,
al::;‘e child only of the marriage of the said B.
Xe ” meaning A ; that the defendants,
i °ept C., pretended that A. had no interest
? the estate, but 1efused to discover the

Sroungy of such pretences, and that the estate -

rel; been sold. Prayer for account and other
re]fet‘. Interrogatives filed. Plea to all the
of ’l;f and discovery that A. was not the son
Held, that, taking the bill and inter-
g"‘tories together, the plaintiff was entitled
Al 130})very (as to the deed, and as to the
neg“tlon that he was a child, and the only
P'lle:r the marriage), and the plea was over-
l!eg“-; but not on the ground that it was
o d"e or to the person.— Wilson v." Ham-
"%, L. R. 8 Eq. 323.
n:’ PriviLeaenp Communication, 1.
Dpy, 8~See ANKuITY.
OE— See Connivance; Costs, 5; CRUELTY;
bo"lch :anrxox.

Do ! R
frop. Nicile of choice is a conclusion of law

fole ® fact of & man fixing voluntarily bis
- Or chief residence in & particular place
f., . U intention of continning to reside there

LI TTIS I . . 5
g, "imited time. It is not a question of

"umy.

One whose domicile of origin was Scotch,
and who for many years held & medical ap-
pointment in India, was keld to have acquired
a domicile in Jersey on the facts. (Residence
for twenty-five years until death; provisions
for favorite grandson residing there; removal
of children to a tomb there ; stock of wine;
making a will under advice that it would not
be good unless he were domiciled in Jersey.}—
dlaldane v. Eckford, L. R. 8 Eq. 631.

DowER.

A testator, after directing his debts to be
paid by his executors, devised his real and
personal estate, subject as aforesaid, to trus-
tees upon certain trusts, being partly for the
benefit of his widow. Held, that the widow
was deprived of her right to dower by the
Dower Act, 3 & 4 Will. IV. ¢. 105, 5. 9.—
Rowland v. Cuthberison, L. R. 8 Eq. 466.

EasEMENT—Ses DEDICATION.

EXTRIES—See EviDENCE, 2.

EQUITABLE A881GNMENT—See PRIORITY.

EQUITABLE ConvERSION—See LEGacy Dury.

EQUITABLE MoRrT@AGE—See INTEREST.

EQUITABLE PLEA—S¢e SET-OFF.

EQUuITY—See Compaxy, 1; ForeiGN OFFICE;
Fraun.

EQUITY PLEADING AND PRACTICE.

1. To protect a bill from demurrer for want
of equity it is not enough to allege generally
that the defendant holds a fund in trust for
the plaintiff. The facts must be set forth
which establish that conclusion.— Grenville-
Murray v. Earl of Clarendon, L. R. 9 Eq. 11.

2. Whether an order of court is necessary
to enable n married woman who is sued as a
Jeme sole to file a plea of coverture, quaere.—
Heygate v. Thompson, L. R. 8 Eq. 854.

See Arpear; ConteMPT; Costs, 1-3; Dis-
COVERY ; ILLusorY Suir; PamtiTION, 1;
PatenT, 1; RamLway, 3; Trousr, 2.

ESTOPPEL—Sec Awarp, 1, 8; Bonp.
EVIDENCE. .

1. Evidence that B. had previously paid s
bill accepted in his name by A., A. not having
80y general authority to accept bills for B.,
is immaterial, in the absence of an sllegation
that the plaintiff discounted the bill on the
faith of the signature being that of B.—Morris
v. Bethell, L. R. 4 C. P. 765.

2. Eatries over s century old made by the
steward of a predecessor in title of the plain-
tiffs, and setting forth payments to him of
rent for certain land from predecessors of the
defendants, are admissible to prove the plain-
tiff’s title.—iffurd v. Williams, L. R. 8 Eq.
4914,
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Sce CommissioN; FRrauDps, STATUTE OF;
NEGLIGENCE, 2; PRIVILEGED CoMMUNI-
caTions ; WiLt, 12,

EXECUTOR AND ADMINISTRATOR.

1. The deceased died intestate, leaving her
busband surviving her, who did not take ad-
ministration to her estate. The will of the
husband was proved in Ireland, but no grant
wus made in Englank. The will of the sole
executor of the husband was proved in Ireland,
and resealed in England. Held, that the ex-
ecutor under the last-mentioned will was not
entitled to administration of the goods of the
deceased.—@oods of Gaynor, L. R. 1 P. &
D. 723,

2. In the course of administration of an
insufficient estate, there being a legacy, life-
annuities, and an annuity to A. for life, with
remainder to B. for life, before further con-
sideration of the cause, A. and some other
annuitants had died. IZeld, that in fixing the
proportiens in which the anuuities were to
abate, the value of B.’s annuity was the pre-
sent value with arrears since A.’s death.—
Potts v. Smith, L. R. 8 Eq. 683.

See APPORTIONMENT ; CoNTRACT, 1, 2; LBO-

Acy, 1, 2; Trust, 2.
—American Law Review.

GENERAL CORRESPONDENCE.

Clerk of the Peace—Fees—Adjourned Ses-
sions.

To Tne Epitors or THE Law JoUurNar.

GextLEMEN,—At the first meeting of the
*‘Board of Audit” for the County of Waterloo,
held under the recent Act 83 Vic. cap. 8, of
which Board the writer is a member, the
Clerk of the Peace had in his account the
following item, viz.: *To attending seven ad-
journed sessions and making *up record of
each at $2.50=$17.50," which caused con-
siderable discussion and was finally allowed
by a majority of votes, one member of the
Board dissenting.

The Minute Book of the Court of General
Sessions of the Peace for the County of
Waterloo, kept by the Clerk of the Peace,
shows that the Court held last December
bad been adjourned seven times before it
rose, viz. i—

On the 14th day of December the Court
met for the transaction of general business
during that day the Clerk of the Peace
brought into Court the Jurors’ Book under
the 39th section of the U. C. Jurors’ Act—

the Court after deciding as to a full Jury Jish
found that the selecting of Jurors could
be proceeded with “immediately” as ther?
were civil and criminal cases for trial whi¢
were supposed, and subsequently proved, o
occupy the whole of the first day, and
there was certain business such as auditi®®
of accounts and the reading of Certificates for
Naturalization of Aliens, the former of whic
requiring to be commenced on the second dsf
of the Sessions, the latter to be read a seco?
time on the last day of the General Sitting®
the Court—an adjourdment took place in th
evening until the following day, 15th Decet
ber. On that 15th December the general bus"
ness of the Session was completed, the CoU'
commenced the sclection of Jurors and agh’
adjourned to the 16th December for the pur
pose of continuing the sclection of Juro™
On the 16th December the Court again ™
in open Sessions pursuant to adjournme"c'
sat all day and adjourned to the 17th Dece®™
ber; it again met in open Session on the 17
December pursuant to adjournment, sat *
day and adjourned to the 21st Decemb®’
then again met in open Sessions pursuant
adjournment, and so on for three days m?
till the Court rose.

The question arose whether the Clerk o

the Peace was entitled to a fee for adjourni®
Court from day to day and making up re¢
of each adjourned sittings.

One of the members of the Board of Aot
held that the Clerk of the Peace was not °
titled to any of said adjonrnment fees, hold'n‘[
that an adjournment mentioned in the Taril’,
Fees did not mean one held from day to d.” ]
another member of that Board maintsi”
the very opposite and expressed himse}
favor of allowing the item of $17.50 as ch8
by the officer, while the third Auditor ent
tained some doubts, but finally voted in ff'.
of allowing the same; thus giving the '_"y
vidual the benefit of his doubt; and as th¥
considered a sound principle in Criminal
it is probably also sound in civil matters-

The Tariff of Fees for Clerks of the P"'v
as framed by the Superior Court Judg®®
Trinity Term, 1862, has the following, unw
which the above-mentioned charge of g1
is made, viz.: No. 66, *“ Attending EACH
journed or special sessions and makind ot
record thereof, $2.50,” to be paid out of
County funds to the Clerk of the Peace:

4 L
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‘ tTa"ﬁ. of 1862 appears to be an amendment to
® Tariff framed by the Judges in Michaelmas
wom, 1845, in which the Judges ordered:
Bat besides the fees set down in that
r: !e, the several Officers will be entitled to
tce“’e fees for other services rendered by
ini[: respectively, which are not mentioned
Ser "at Tariff, whercever specific fees for such
. Vices are fixed by any Statute.” Webster's
ilct.‘onal‘y explains the word “adjourn” to
l_gme. to suspend business to another day
O a longer period.
]_slackstone, Vol. I, page 186, says: *“An
J2Urnment is no more than a continuance
the Session (of Parliament) from one day
Nother, as the word itself signifies.” He
oubt understood French and hence the
®3ning of « gjourner” and of ajournement.”
th'n Burn's Justice, Vol. V., it is laid down
i the proper caption and style of an ad-
™ed Session is thus :-—
“ _Be it remembered that at the General
*3siong of the Peace of Our Sovereign Lady
ore Queen, holden in and for the County
T, at in the said County, on
? the day of , A. D, 18—,
o —_ and ——-, Esquires, and others,
L ®Ir fellow J ustices of the Peace of Our said
tin o the said General Sessions were con-
e ®d by them the said Justices by adjourn-
v the day of

§

ho

Joy

M untj]
lc'%- 1.8~, and at an adjourr:ed Sessions then
& "dingly held by adjeurnment on the ——

Y of ————, A, D. 18—, before and
ug Esquire.s, and others, their fellow
"stices,- &c” “In another part of Burn’s
a e% 1t will be found that where there is
Othe:l“"] division of Justices, or from any
jOurn 800d cause no judgment is given, an ad-
the p o8t should be entered by the Clerk of
Cone: %8 that the Justices may resume the

®ration at an adjourned Sessions.

ing t:eprindpal points advanced against allow-
lie ch’"ge for adjournments were : that the
m“ted Meaning of the word was not contem-
fro J the Tariff; that an adjournment
the p, ) t day did not entitle the Clerk of
Ang ;€€ to the fee in No. 66 of said Tariff,
the 2t that fee wag only to be allowed when
Ut adjourned for a longer period, as
"€k t0 week or the like.
], i:;e 0? the other hand and in favor of
fos 1. 5 53id charge it was contended that the
*Mioned in the Tariff, being given with-

out qualification, the Auditors were justified in
giving it a liberal construction: that if it were
conceded that for an adjournment from week
to week the fee in the Tariff should be allowed,
that there is no difference in principle or in
law, whether the adjournment of the Sessions
were for one day or for one week, and the
common gense view was to allow the officer
for making up the record of each adjournment,
and that therefore the charge made by the
Clerk of the Peace should be allowed.

Will you, gentlemen, kindly give your valu-
able opinion on the above subject, as no doubt
many of your readers are interested in the
same, and as it would be very desirable for
future occasions to have so weighty an opinion
as one from you bearing on the same.

I may add that, on enquiry, T am credibly
informed, that in the Countics of Wellington
and Middiesex the Clerks of the Peace are
allowed §$2.50 for each and every day there
is an adjourned Sessions, whether for select-
ing Jurors or otherwise.

Respectfully yours, Orro Kvrorz.

[We have much pleasure in inserting the
above letter. Mr. Klotz has ably and we
thiak very faiirly argued out the position he
takes, and whatever may be thought as to the
strictlaw evcry one who has any knowledge of
the dutics of the office will readily admit that
the most favorable construction of the tariff
gives but a poor compensation to the officer.

We should like to hear what answer, if any,
could be given to the arguments advanced by
Mr. Klotz. But so far as the matter is before
us We must, without at present committing
ourselves to an opinion on the point, think that
a strong case has been made out by that gentle-
man.  The narrow construction contended for
was, We think, rightly overruled by the Board,
until at least there is an authoritative decision
on the point,

Ve have always taken ground against the
payment of officers of justice by fees—that is,
in cases where a salary could be estimated for
or fixed, A fixed salary for general duties at
least would save much labour in audit, and
avoid unseemly contentions, which must be
very unpleasant to officers. It is not an
agreeable occupation to be contending, quarter
after quarter, for one’s rights ; ana, whatever
may be the case in the future, we fear that in
the past justice was not always done to officers.
—Ebs. L. J.]
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REVIEWS,

Tae CANADIAN PARLIAMENTARY CALENDAR
Axp Direcrory, 1870, Kdited by H. J.
Morgan, Ottawa: printed by Bell & Wood-
burn, Elgin Street.

Mr. Morgan, the Editor of the Canadian Par-
liamentary Companion, has done good service
in issuing a Parliamentary Celendar. The one
is a twin book to the other. Each contains in
convenient form, information useful and neces-
sary for members of the Canadian Parliament
and others who take an interest in the public
affairs of Canada.

This is the first year for the publication of
the Calendar; but if at all successful, the
editor promises that it shall be issued annually.
Year by year it will, if continued, be of in-
creased value as a history of the Dominion as
it grows from youth to manhood. Already
events of great public importance have tran-
spired, and been duly chronicled in the Calen-
dar before us. While we write events of equal
importance, and of great public significance,
are transpiring; it will be convenient for our
public men to have before them a ‘ready
reckoner,” which gives day and year for every
such event, without the necessity for a search
being made in the cumbrous journals of the
House and other public records.

Besides containing the Calendar, the little
book before us is replete with information.
In it, we find the official title of the Governor
General, and a short historical sketch of his
life and public services. Next his Staff, and
then the members of the Queen’s Privy Coun-
cil. The part of the book which contains the
Directory, is very complete. The name and
residence in Ottawa of each member of the
Senate and House of Commons are given in
alphabetical order, together with a statement
shewing the names of the House of Com-
mons candidates for the several constituencies
at the last general election, and at each elec-
tion since held, with the number of votes
polled for each candidate, and the population
of each constituency in the Dominion, Next
there is an alphabetical list of the members
of the Dominion Parliament, and of the four
Local Legislatures, shewing their constituen-
cies, and Particularizing those who have been
appointed or elected since the general election
of 1867. Following this is a Directory to the
Public Departinents, shewing where they are

to be found, and the names of the officers i
each of them Then we have the names of th*
members of the Local Governments, and tb®
names of the officers in the several departmen“

of each of the Provinces of the Dominion.

We call attention to the advertisement ",’,’

an enterprising florist, whose * Floral Guidé
speaks for itself. b
The best recreation for a man wearied Wlt,
the toils of court or an office is an houf
“labour of love” in a garden either before
after business hours. We thercfore make 1
apology in speaking at this season of the ye#
of something which, though not of profession®
interest, has been the solace and pleasure ©
many whose names are eminent in the leg‘l
world.
—

APPOINTMENTS TO OFFICE:.

STIPENDIARY MAGISTRATE AND REGISTRAB-
JESSE WRIGHT ROSE, of Prince Albert, Esq., wfol'
Stipendiary Magistrate and Registrar of Deeds in and
the Territorial District of Parry Sound. (Gazetted M5!
26th, 1870.)
NOTARIES PUBLIC.
RUPERT MEARSE WELLS, of the City of Toront
Esq., Barrister-at-Law. (Gazetted Feb. 12, 1870.)
GEORGE YOUNG SMITH, of the Town of Whithf
Esq., Barrister-at-Law. (Gazetted March 5th, 1870.)
HENRY CARSCALLEN, of the City of Hamilto?
?entl)eman, Attorney-at-Law. (Gazetted March 19
870.
JOSEPH JACQUES, of the City of Toronto, Attorntl,
at-Law ; and THOMAS CHAS. PATTESOY, of the O
of Toronto, Attorney-at-Law. (Gazetted March 26, 1870

ARTHUR J. MATHESON, of the Town of Perth, E’zﬁ i
Barrister-at-Law ; P. McVEAN CAMPBELL, of the T"s,r'
o

of Chatham, Esq., Barrister-at-Law ; ALFRED FRO:
of the Town of Owen Sound, Gentleman, Attorney-at-
(Gazetted April 2nd, 1870.) .

ASSOCIATE CORONERS.

DAVID P. BOGART, %t Carleton Place, Esq., M2
to be an Associate Coroner within and for the County
Lanark. (Gazetted Feb. 19th, 1870.)

PETER McLAREN, of the Town of Paisley, Esq. Mpﬂ
to be an Associate Coroner within and for the Countd
Bruce. (Gazetted March 12th, 1870.) s

THOMAS W. POOLE, of the Town of Lindsay, 5%
M.D.,, to be an Associate Coroner within and for the CO'
of Victoria. (Gazetted March 19th, 1870,

JAMES P. LYNN, of the Village of Renfrew, Esa%;
M. D., to be an Associote Coroner within and for
County of Renfrew. (Gazetted April 9th, 1870.) "

ALCIDE J. B. DELAHAYE, of the Gore of Toronw
Esq., M.D., to be an Associate Coroner within and fof
County of Peel. (Gazetted Apnl 9th, 1870.) o

DAVID BONNAR, of Albion, Esq., M.D., to b;,ol»
Associate Coroner within and for the County of
(Gazetted April 16th, 1870.) »

JOHN ALBERT, of the Village of Meaford, Esd., .
an Associate (}oron'er within ang for the Couilty of "‘d
(Gazetted April 23rd, 1870.)

SHERIFF.

v
ABSALOM GREELY, of the Town of Picton, EsTiy

be Sheriff of and for the County of Prince Edward, ;,&
room and stead of HENRY I' THORP, Esq., de¢

(Gazetied March 26th, 1870 ) Tﬂ
COUNTY CROWN ATTORNEY AND CLERK OF

PEACE, 4

HBENRY H. LOUCKS, of the Town of Pembmke-gﬁ'

Barrister-at-Law, to be County Crown Attorney and. “'g

of tite Peace in and for the County of Renfrew, 'n(ﬂ‘

room and stead of William Duck, Esq., deceaseG.
zetted March Zuth, 1870,

A



