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FICTITIOUS APPEALS.

The Dumber of genuine suits and appeals in
qu‘;tpl‘esent age is so overwhelming that it is
‘eVei Illatural for courts and judges to condemn
“DOne ¥ the attempt to inflict dummy litigation

al them. We do not know whether New

‘and has yet attained a fair share of legal

::‘:GS} or whether the judges of that colony
ot timl }elsure for imaginary controversies,
ere fe New Zealand Jurist states that there
sittiy, our dummy appeals heard at a recent
8 of the New Zealand Court of Appeal.

€ Solicitors, it appears, for mere display, set

¢ cflsﬂs down after they had been settled ; and
oz J“dges, though aware that there was no
dec?d Jide controversy, heard the cases and
‘ed them. Our contemporary is incensed

t 18 proceeding, and cites precedents to show

a tin England attorneys bringing up dummy
PDeals would be considered guilty of a con-
™pt of court. Litigation for the mere fun of
¢ thing cannot be too severely repressed, yet
or 8 fl‘(.eqnent]y arise in which it is convenient
. Parties to obtain the opinion of the Court
es: dOubt{ul point of law without the bitter-

i and ill-will which usually attend an

ur,~nary suit. We presume the New Zealand
. "4% does not mean to include such cases in

C¢nsure. If there is a useful object, no con-

BDt of court is intended, and it would be
™h to infer it.

STAYS v. STRAPS.

ene hovel illustration of contributory negli-
en: hag figured before the Supreme Court of
hila? lval'ﬁa, the title of the cause being West
om elphia Passenger R. R. Co. v. Whipple. A
0, while being conveyed in one of the
::p:mY’S cars, and unable to find a seat,
5 ~hr0Wn down and injured by the sudden
\)up ping of the car. She sued for damages,
. he. company contended that she bad
Y Builty of contributory negligence in not

. Qg bold of the hand straps with which
8" Was provided. The woman answered
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that she could not conveniently have done
50, as it would have disarranged her dress,
and she had taken hold of the hand of a friend.
At the trial, the question of negligence on her
part was left to the jury, with the instruction
that if they found she could not conveniently
reach the strap, and so took hold of the hand
of a fellow passenger, it was for them to say
whether this was a sufficient precaution. The
Supreme Court very properly held this instruc-
tion to have been correct, and added that
“ possibly a woman may be so fantastically and
foolishly hooped, wired, and pinned up, as to
deprive her of her natural power to help
herself; but, if so, the question is one of fact,
and not of law, and so we incline to leave it,
instead of imposing upon our brethren below
the difficult duty of prying into the artificial
stays of the plaintift’s case.”

A PROTRACTED SUIT.

We do not think that law suits in the present
day are spun out to such interminable length
as was often the case in times gone by. Few
litigations attain the longevity satirized by
Dickens in Jarndyce v. Jarndyce. In Canada,
assuredly, law is not only cheap but expeditious,
and as a rule two years measures the life of the
hardest fought case on this side of the Atlantic.
In England, too, great efforts have been made
to oil the wheels of justice, and cases progress
much more rapidly than of old. In the United
States the machinery is probably upon the
whole not less expeditious, but our contempor-
aries there have discovered one case, Yale V.
Dederer, reported in 68 N. Y., which seems to
be a remarkable exception. The action was
brought to charge the estate of & married wo-
man with a promissory note signed by her,
The note was payable 1st May, 1854, and the
8Uit was instituted soon after. In August, 1855,
it was heard by the Special Term of the
Supreme Court (21 Barb. 286). It made a ﬁr‘st
appearance before the Court of Appeals in
December, 1858 (18 N. Y.), when the Court
held that a promissory note did not charge the
separate estate of a married woman, unless she
intended that it should have that effect. The
case went back for re-trial, and came up before
the Court of Appeals a second time in 1860
(22 N.Y.) The Odurt on this occasion held
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that the tntention must be expressed in the instru-
ment. The parties seem to have been dis-
couraged by this decision, and the case
slumbered for near a score of years. But once
more it made its appearance before the Court
of Appeals, and on the 30th January, 1877, was
finally determined. The judgment was for the
defendant, the Court intimating that while
regretting the rule they had established before, they
would not change it. The note was for $998;
the report is silent as to the amount of the
costs, but it would naturally be greatly in excess
of the claim.

A CHAPTER OF BLUNDERINGS ON AND
OFF THE BENCH, AND OF THEIR
CAUSES AND REMEDIES.
[Continued from p. 359.]

No one ever doubted that, if a statute says,
# Whoever does so and so shall be punished,”
it does not subject to punishment an insane
person, or a person under the age of seven years.
But why not? The Legislature has made no
exception. Is not the legislative will to be
obeyed? What right has a court to set up its
noiions against the express command of a
statute ? If the statute is wrong, let the pro-
secuting officer enter a nolle grosequi; or, if he
does not choose to do this, let the governor
pardon the offender after conviction. Why
look to the judges for mercy, when their
function is awful justice ?

Still, in spite of these high considerations,
what is thus assumed to be the legislative will
is disobeyed every time an insane person, or an
infant below the age of legal capacity, is set at
the bar of & court for trial. There is no ex-
ception, and no complaint that the judges act
in contempt of the legislative authority, But
there are localities in which—not always, but
now and then, and not in accordance with any
intelligible rule yet discovered—the judges,
when an unfortunate person who has done the
best he could, yet has been misled as to some
fact, is brought before them, having violated
the letter of the statute by act, yet not by intent,
resort to the high considerations, and turn him
over to such mercy as he can find in the pro-
secuting officer or the governor. The leg-
islative will, they tell us, is plain. The pro-
secuting officer may disregard it, but the judges

should do better, and mind. Or, if the gov-
ernor chooses, he may accomplish DY the
pardoning power what he could not by bt
veto—the annulling of the legislative will:

Now, adapting the before-quoted langusg® 0
Hoar, J., to this sort of judicial decision; ¥°
have the following: « It is singular, inde¢®
that & man deficient in reason is protected O™
criminal responsibility for violating the letter
of a statute, and another, who was obliged
decide upon the evidence before him, and “f‘e
in good faith all the reason and faculties which
he had, should be held guilty.” .

The jumble comes from an entire ig!lorlng
of a familiar and well-settled rule of statutory
interpretation. It is, as expressed by the
present writer in another gonnection, thab
“ whatever is newly created by statute dmw_s,
to itself the same qualities and incidents 88
it bad existed at the common law.”* S0 thab
as an insanc person will go free who does *
thing forbidden Ly the common law, in liké
manner he will when the thing done is 0%
trary to a statutory inhibition. And, as cné
of sound mind will not be punished at the
common law if, being circumspect and careful
to obey the law, he is misled concerning 8¢
and does the thing which he should W€
the facts what he believes them to be
neither will he be punished under a statuté:
The common-law doctrines are applied %0 s
statutory offence the same as to an offence ®
common law.

It will be helpful to go for illustmtions'w
two cases, in each of which the true doctri®?
appears. A statute of the United state?
declared that “any captain, engineer, pilot of
other person employed on board of any stea”
boat or vessel propelled in whole or in part
steam, by whose misconduct, or negligenc®
inattention to his or their respective duties t
life or lives of any person or persons on DO
said vessel may be destroyed, shall.be dee™™
guilty of manslaughter.” And it was ruled |
be no defence for such a person that his mie”
conduct procecded from ignorance of 0
business. « He should not have engaged jn &
duty so perilous as that of an engineer When,l,li
was conscious that he was incompetent' _
Here was the wicked mind, and the commo®

or

* Bishop’s Stat. Cr., sec. 139.
t United Btates v. Taylor, 5 McLean, 242, 246-




THE LEGAL NEWS.

law .

. il‘nle, simple and pure, was applied to the

in d."tlnent under the statute the same as to an
Ictment at comnon law.

"hsizhhkemse it was in the following case,
. resulted differently, A statute required
a:llll:sters of steamboats passing from one port
o iv: her, where a post-office is established, to
., eT to the post-master in the latter place

a ' & specified time after arrival, all letters
. dpt%kefs destined for the place. But it was
ehhat if, for example, a letter is put into

on boands of his clerk, or otherwise conveyed

ang ard, yet not within his personal control,
f%: hfxs no knowledge of it, this ignorance
. will excuse the non-delivery of it to the

' em;naster, notwithstanding the unqualified

Ceivey of the statute. Here, the reader per-

Proc, e,dt-here was an ignorance of fact which

T, ed from no negligence or other cul-

Wplie 3’ ; and, therefore, the common-law rule,
" to the statute, screened from guilt the

the :taWho had committed a formal violation of

Poseq ”tlltc.)ry command. ¢ It is not to be sup-
hti(; said Johnson, J., « that it was the in-

Upo, 0 of the law-maker to inflict a penalty
. :a:}h.e master of a steamboat in a case where

Upoy t}:gnomnt ‘that a letter had been brought
n e ¢ boat, either by the clerk or any per-
ascmpl?y.ed on board, and had not the means

abje d*f;'.tammg the fact by the use of reason-

gt t}i igence, This would be little less un-
an the disreputable device of the Roman
billal:.: Who placed his laws and edicts on high
em » 80 a8 to prevent the people from reading
the » the more effectually to ensnare and bend
People to his purposes.” *
Ooitrtus~ now gee how the doctrine is put by
les of In a momen: of forgetfulness of the
Statutory interpretation. A statute in

D'lnighh“setts made it polygamy and heavily

h able “if any person who has a former

Ders():g or wife 'Iiving shall marry another

p"inte:i except in particular circumstances

the for out. t Does this forbid marriage after
ot wi;’}‘:‘ husband or wife is dead, in a case
e In the exceptions of the statute? No
Oml;:f:nds that it does. Then, if a married
nd iy d&S an insane delusion that her hl.ls-
anoy, ead, and, under its influence, marries
~ % the adjudged law in Massachusetts,

.
United

} States v. Beaty, Hemp. 487, 496.
Rev. Stat.” Mass. 183, oh. 130, see. 2.
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the same aselsewhere, holds her free from guilt.
But is not an insane woman a “person?”
Every court deems her to be. And the scphise
tical argument is that,as such a case as this is
within the exact terms of the statute, the in-
sane woman must be punished by the court or
remitted to the governor for his pardon. The
Legislature has spoken, and must be obeyed!

The answer, and the only answer to such a
suggestion, is the one already given, namely,
that every statute is to be construed as lim-
ited by the rules of the unwritten law ; and
in this case, as the woman without her own
fault supposed her husband to be dead, she is
to be judged on a question of crime the same
88 though he were so. In other words, a8 the
unwritten law requires a criminal intent, o
therefore does the statute. = And an insane
person can have no criminal intent.

In this condition of the law a married
woman was left by her husband, who did not
return, under circumstances inducing the hon-
e8t beliof that ke was dead. So, in due time, she
married another man, whom she instantly left
on hearing that her husband was alive. She
was indicted for pglygamy, and the court held
that nothing which these facts tended to prove
would constitute a defence. The case differs,
a8 we have seen, in no essential particular from
one of insane delusion, in which the docfrine
of the same court is directly the reverse. Said
the learned judge : « It was urged in the argu-
ment that, where there is no criminal intent,
there can be no guilt; and, if the former hus-
band was honestly believed to be dead, 'ihf"‘o
could be no criminal intent. The proposition
stated is undoubtedly correct in & general sense,
but the conclusion drawn from it in this case
bY Do means follows. Whatever one voluntar-
ily does, he of course intends to do. If the
statute had made it criminal to do any act
under particular circumstances, the party
voluntarily doing that act is chargeable with
the criminal intent of doing it. On this sub-
ject the law has deemed it 80 important' to
prohibit the crime of polygamy, and found it 8o
difficult to prescribe what shall be sufficient
‘evidence of the death of an absent person to
warrant a belief of the fact, and, as the same
vague evidence might create a belief in one
mind and not in another, the law has also
deemed it wise to fix a definite period of seven



364

THE LEGAL NEWS.

years’ continued absence, without knowledge
of the contrary, to warrant a belief that the
absent person is actually dead. One, therefore,
who marries within that time, if the other party
be actually living, whether the fact is believed
or not, is chargeable with that criminal intent,
by purposely doing that which the law ex-
pressly prohibits." *

Here is a jumble : “If the statute,” says the
judge, “ has made it criminal to do any act
under particular circumstances’—that is, to
marry a second husband while the former one s
living—« the party voluntarily doing that act is
chargeable with the criminal intent of doing
it.” But in fact, as the court admitted, this
woman did not intend to do what the statute
forbids. Her intent was to marry a second hus-
band, her former husband being dead. The
statute did not forbid this. It was a very
different thing from the intent to marry again,
her former husband being alive. But the judge
tells us that the statute has prescribed ¢« what
shall be sufficient evidence of the death of an
absent person to warrant a belief of the fact,”
should it afterward appear that he was alive. In-
sanity is not set down in the statute among
the evidences ; hence, if this view is correct, an
insane person marrying in such circumstances
should be punished. But, no ; we all see that
the court would not hold this. The act of the
fnsane person was not ¢ voluntary;” it was
impelled by disease. Neither was the act of
the woman marrying under mistake «volun-
tary ;” it was impelled by the mistake. This
is 80 even in civil affairs; for, if one enters into
a contract through mistake of fact, there is no
«vyoluntary ”’ concord of minds, and the formal
undertaking is not binding. The act is of the
same sort as the constable’s is in arresting a
person supposed to be drunk, while he is not.
The mistake caused it. Nor did the learned
judge further intimate that the seven years’ ab-
gence is the only evidence which can ever be
received of the death of an absent person.
Suppose a husband is riding on a train of cars,
and it is thrown down an embankment, and he
is killed. His mangled body is taken back to
the widow, and she buriesit. A year afterward
she marries again, but she isindicted for poly-
gamy. This court would not hold that she
could prove the death of the absent husband

* The Commonwealth v. Mash, 7 Mete. 472, 474.

only by showing a seven years absencé 'so
that she must go to prison for remarrying, WI." o
her former husband was known to be burie™
But suppose the body to have been greatl]
mangled, yet the indentification was satisfac”
tory to all, and it should afterward appesT ’to
have been the body of some other person, "lf‘w
the real husband ran away and concealed him”
self. Here was evidence adequate in an);
court; and, in this case of mistake, the inte?
of the woman was precisely the same a8 in
case of actual death, She proceeded cautiougly
and honestly ; she meant to obey the 1a¥, 1{0
to break it ; and the central, fundamental PF2"
ciple of our criminal jurisprudence forbids tha
she ghould be punished. The statute gcreen®
the woman who does not know whether ber
former husband is dead or alive, if his absen®
has continued seven years. If she knows he
dead, she may at once marry. And, if ther® 18
an unavoidable mistake in such knowledge: sb%
is still not to be punished for what she co%
not avoid. Nor could the Massachusetts cO%”
in the actusl case we have been considerin®
80 blind itself by sophistry as to come t0 L
other conclusion; for the case was contiB¥
to allow the woman to apply to the gover
for & pardon, which was procured and ple H
and then she was discharged. But, if the CO‘}
interpreted aright the legislative will, wit
what propriety could the governor frustrate

or the court connive at its frustration?
pardon, as well as a judicial judgment, maY
wrongly granted. And it is not a just functio®
of the pardoning power to annul what the Leg”
islature has intentionally established.

In the law, precedents are so prevailing thsb
unless a false step is pointed out by some on
who.can succeed in arresting the attentiol _
the judges, it almost necessarily leads 0 :llll
other. So it was in Massachusetts. 1 55
not attempt to trace the whole course of sub”
sequent erratic dicfa on this subject of mis
of fact in criminal cases, including one ©Of
or more actual decisions contrary to sou;e'
doctrine, but something further seem®
girable. The casc of the arrest by 2 poll
officer, the decision in which was righty ¥
subsequent to this one of polygamy. Subs?
quent, also, were the following : de

The General Statutes of Massachusetts provt -
that « whoever commits adultery shall be ¢

no¥

-
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tied in a way pointed out.* A woman mar-
i ham'i lived awhile with her husband, but
N abits were dissipated and he did not pro-
‘e for her, 5o that she was compelled to leave
ki;lll“ She read in the newspapers of the
o 10g of & man of his exact name, in a drunk-
killrow' and had no suspicion that the person
ed could be any other than her husband.
feupon she represented herself to be &
h OW. Eleven years after she last saw or
rieard from him, she and another man intermat-
©d, both acting in absolutely good faith, with
+° doubt of the death of the former husband.
at,in fact, he was alive, and the second hus-
d was indicted for adultery committed by
'ﬂ_)it’.ng under the second marriage. He was
eo“V.“:ted, and the court held the conviction to
. Tight. { He had exerted his best faculties to
Y the law ; the supposed widowed woman
Waited the very decent time of eleven
®ars; he had done what the best judge on
® bench would have done if he, too, had been
Dgle, and had loved her; but all was of no avail.
€ majesty of the law must not be snubbed.
L .°Teis some advantage in Massachusetts in
“0g ingane. If this man had been blessed
& mere insane delusion that the supposed
Were true, while the woman was cohabit-
% With her first husband, and had married her
4 cohabited with her also, he would have
n «all right.”
w _“m not aware of any Massachusetts case
hich Letter merits the fame of key-stone in
® Dew arch that the onedast cited.

A man was indicted for being a common
Seller of intoxicating liquor, contrary to the
T8 of g gtatute which were : « Whoever is &
Ufacturer of spirituous or intoxicating liquor

or t?ale, or a common seller thereof, shall” be
Punighed iy, o way pointed out. § He offered to
Prove that the article sold was bought by him
l:: Ron-intoxicating beer, that he believed it to
8uch, and had no reason to suppose it to be
e el.”Wise. This evidence was rejected ; he was
"WVicted, and the court held the conviction to
«y Tight, The learned judge observed that this
8 1ot one of those cases in which it is neces-
:}’y to allege and prove that the person charged
ﬁthe offence knew the illegal character of

-
Gen. Stat. Mass. 1860, ch. 165, see. 3.

; The Commonwealth v. Thompson, 11 Allen, 2.
Gen. Stat Mass. 1860, ch. 86, sec. 31.
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his act.” Of course, this is so. The indict-
ment need not allege, or the evidence show,
that the defendant was not under seven years
of age, or was not insane; yet affirmative proof
of either would be adequate in defence. Nei-
ther, added the judge, was this a case «in which
a want of such knowledge would avail him in
defence,” If the want of knowledge proceeded
from carelessness, or a will to disobey the statute
or do any other wrong, or an indifference to its
commands, this utterance, thus modified, would
accord with the general doctrine prevading the
criminal law. But, if the mistake arose out of
& Proper enquiry, prompted by & purpose to
obey the statute and do all things lawfully and
well, it ought to excuse the person misled
thereby, Yet the learned judge continues:
«If the defendant purposely sold the liquor,
which was in fact intoxicating, he was bound
at his peril to accertain the nature of the article
which was sold.” This is & different doctrine
from that laid down where an officer arrested a
man believed to be drunk, while he was not.
80, probably, thought the judge while he pro-
ceeded: « Where the act is expressly pro-
hibited, without reference to the intent oF
purpose, and the party committing it was under
10 obligation to act in the premises unless he
knew that he could do so lawfully, if he violates
the law, he incurs the penalty.” Thus the
case appears to be distinguished from the
one of arrest. There was for the distincti‘on no
18w except what reposes in the breast of & judge.
But what a jumble! Whence comes the idea
that a legislature creating & statute, and know-
ing that, by fundamentsl doctrize the .w?rld
over, there can be no crime without a criminal
intent, proceeds « without reference to the
intent or purpose,” unless the reference is in
the form of words? Let us assume that the
real meaning of the Legislature was mdx's-
putably to frame just such 3 statute.as this,
construed by the rules which prevail under
the common law. ~ By what form of words
could it be done? The words actually em-
ployed are: «Whoever is a8 common seller of
intoxicating liquor shall,” etc. These words,
by the common interpretation, would require the
indictment simply to allege that the de.fendan‘t
did the unlawful act, thus making & primazfacie
case against him, and- the prosecutor to prove
at the trial that he did it: leaving the accused
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person to excuse himself if he could, the same
as in a case of insanity, or of a child too young
for crime. And what can be more reasonable
then that this is what the Legislature means in
any such case, cven if we suppose its members
to be ignorant of all rules of law? If the
words are, instead of the above, « Whoever is a
common seller of liquor which he knows to be
intoxicating,” the meaning is very different.
The indictment must conform to the statute;
and the prosecutor, to make a prima-facie case,
must prove knowledge. And the same observ-
ation will apply to any other change of the like
sort. Another method would be to introduce
a clause that «this act shall be construed by
the courts in accordance with the fundamental
principles of the law.” But, without such a
clause, the courts are required to construe every
statute in this way; so that this method would
be nugatory. The result is that, in Massachu-
setts, there is no possible form of words where-
by the Legislature can make the law which it
desires. The learned judge proceeds, ¢ The
salutary rule that every man is conclusively
presumed to know the law is sometimes pro-
ductive of hardship in particular cases” But
that rule comes from necessity. Shall, there-
fore, unneccssary hardship be inflicted by the
court? It seems so. ¢ And the hardship is no
greater,” he continues, «“ where the law imposes
the duty to ascertain a fact.”* This statute
does not say it is the duty of the party to ascer-
tain a fact. That is put on by the court, in the
interpretation. And, to be consistent, the court
should add that the statute makes it the duty
of the party to be sane, and to be over seven
years old; so that, if a child of six, or a
lupatic, escaped from the hospital, should be
caught at liquor-selling, such a person must be
punished. The statute is general—« Whoever ”
—and it imposes on every person the duty to
be old enough and sound enough in mind

for crime.
[To be continued.]

Complaint is made in Chicago, that justices
of the peace in that vicinity sign summonses in
blank, and sell them to sewing machine com-
panies by the dozen, to enable them to com-
mence suits against poor women who are unable
to pay for machines purchased.

* The Commonwealth v. Boynton, 2 Allen, 160,

DIGEST OF ENGLISH CASES.

[Continued from page 260.]

Company.—The articles of the I, Compsbys
limited, authorized the directors named therel?
to appoint other directors, and provided that B0
person should be a director who was not the
holder in his own right of stock to the amount
£50, and has not held the same for six month®-
J. was chosen a director by the board, and
tended six meetings thereof, and took an acti¥®
part in the proceedings ; and his name appe
in the prospectus of the company as a direct™
but he never held any shares in the compshy
On winding-up proceedings, held, that he
never been a director, and could not be made &
contributory. — In re Percy & Kelly Nick#
Cobalt, & Chrome Iron Mining Co. Jenners Co%
7 Ch.D. 132.

2. Five persons formed a syndicate, for the
purchase of a coal-mine of A., the owner.
agreement was made between I, one of the 577
dicate, and A., by which A. was to sell . t6°
mine for £66,000 ; of which £24,000 was to b‘z
cash, and £42,000 in paid-up shares in 8 c‘fm
pany to be formed by I. for working the min®
with a capital of £200,000. The memorandi™®
of association, signed by I. and another membe*
of the syndicate, and five others, nominees 0
the syndicate, stated the capital to be twel
thousand £10 shares, The articles of associaf‘ion
set forth that the property was to be acqul*®
for and should belong to the persons named 1?
the schedule of an agreement to be execu®™
and that the fifteen thousand shares set 8g81™
their names were to be considered as fully P8

up and allotted. 1. subsequently declared %"

selfa trustee for the company ; and the agre®”
ment mentioned in the articles was executed 8%
duly registered under the Companies Acty §25-
This agrecment stated that the property b
been acquired by I. for A., the members of
syndicate, and their nominees, being the pers®
named in the schedule. There followed 8
claration of trust by them for the company, 8"
the statement that fifteen thousand shares ¥© o
allotted to them as fully paid up. Besides th
paid-up shares allotted him, A. bought thre
thousand five hundred and twenty shares fro®®
members of the syndicate. No shares were eve
allotted beyond the fifteen thousand, and ¥
company was voluntarily wound up.

reversing the decision of Marixg, V. C. tha s
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rOuld Dot be put on the list of contributories in

?p%t of the three thousand five hundred and
m:my 8hares purchased by him.—In re Wedg-
75 4 Coal & Iron Co. Anderson's Case, 7 Ch. D.

th:: A contract was made Oct. 15, 1875, between
Plaintiff and the promoters of a proposed
Pany. Dec. 16, 1875, the company came
Y into existence, and subsequently ratified
© Contract, and acted on it. Hebl, that the
m?“ny was liable on the contract.—Spiller v.
M2 Skating Rink Co., 7 Ch. D. 368.
b;th nder a contract not registered as required
1y © Companies Act, 1867 (30 and 31 Vict. c.
1 8hares in a limited company were allotted
°0nte barty with whom the company made the
Tact, and were duly registered by the
"Pany as such. The shares are sub-
Wently  transferred for value as fully
tice Up shares to N., who had no no-
of any irregularity in their issue. On
th: Wil‘lding up of the company, held, reversing
m,hng of Hawy, V. C., that the company was
PDed to deny that the shares were fully paid
"ra“d that the official liquidator could not
501; N. put upon the list of contributories as a
3 €r of shares not fully paid up,—In re
"Mer's Pure Linseed Cake Co., T Ch. 533.
5 An unlimited company was formed in 1843,
. €T & deed of settlement, in which it was pro-
azd that a sharcholder should have no more
twenty votes, and that no share should
by m‘nsijerred to any person not first approved
el‘im‘fbfil.rectors. A controversy arose as to the
i ility of turning the company into a lim-
ho d:"mmny; and the plaintiff, a large share-
T, having several thousand shares, trans-
¢d 8ome ghares by = bona fide sale to one E,,
. fOthe}‘ shares to his nephew, to hold as trus-
°T himself. These transfers were made in
Secure more votes for the project which
to asl“intiﬁ‘ had in view. The directors refused
o PTOVe and accept the transferees, but with-
l‘et::f;:mng to the character of the latter, or
hg) "’8_ that they were not proper persons to
torg s;"ck In the company. Held, that the direc-
$hould be ordered to approve the transfers,
%nalegb%md. no power to refuse, except for per-
ety Jection 1o the transferees. They could
ey th 8¢, because they did not approve of what
Nogyy, Ought to be the object of the transfer.—*
V- Farquahar, 7 Ch. D. 591.

Com
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Composition—A purchaser from a debtor, who
at the time of the purchase had filed & petition
in bankruptcy, and whose creditors had accepted
a composition, keld, not bound to enquire whe-
ther the instalments provided for in the compo-
sition had all been paid, as the debtor has com-
plete control of his property from the time of
the composition until the creditors again take
action under section 26 ot the Bankrupt Act, and
bave him adjudged bankrupt.—In re Kearley &
Clayton’s Contract, 7 Ch. D. 615.

Consideration—See Guaranty.

Construction—1. Oct. 21, at 12.40 P.u, the
excise officer discovered a dog belonging to the
respondent, and without a license. At 1.10 the
same day, the owner took out a license, which
ran from the date hereof, &c. The dog law (30
Vict. ¢. 5) provides that « every license shall
commence on the day” on which it is granted.
Held, that the respondent had violated the act.
Campbell v. Strangeways, 3 C. P. D. 105.

2. The word « paintings,” used in a statute in
the phrase « paintings, engravings, pictures,”
held, not to include colored working models, and
designs for carpets and rugs, though painted by
hand and by skilled persons, and each worth as
much ag £30 as models, but valueless as works
of art.— Woodward v. The London § North-western
Railway Co., 3 Ex. D. 121.

Contingent Remainder.—See Devise.

Contract.—Plaintiff sued to recover £5 and a
week's wages. The defendant set up acontract
under which the plaintiff agreed to be conduc-
tor on defendant's tramway, and to deposit £5
as security for the performance of his duties;
and, in case of his discharge for breach of the
rules of the company, the £5 and his wages for
the current week were to be retained as liquida-
ted damages. The manager of the company was
to be sole judge between the company and the
conductor ”’ as to whether the same sho}ﬂd_be
retained, and his certificate was to be binding
and conclusive evidence in the courts as to the
amount to be retained, and “should bar tl_Je
conductor of all right to recover.” Plaintiff
was discharged for violating & rule of the com-
pany. Held, that the agreement was 300d,. and
the certificate of the manager that the forfeiture
bad been incurred was conclusive.— The London
Tramway Co., Limited, v. Bailey, 3 Q- B. D. 217.

Contributory.—8ee Company, 2, 4.

Conveyance —See Vendor and Purchaser.
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Copyright—O., a Frenchman, composed an
opera, and had it performed for the first time
March 10, 1869, in Paris. An arrangement of
the score for the piano, and also one for the
piano with voices, were made by S., a French-
man, with O.’s consent, and published in Paris,
March 28, 1869. In June, 1869, O. assigned
the opera and copyright, with the right of
publicly playing and performing the music in
England, to the plaintiff, and delivered to him
the score. June 9, 1869, a copy of the piano
arrangement was given to the registration
officers, and the opera was registered under the
Copyright Act (5 & 6 Vict. c. 45) and the Inter-
national Copyright Act (7 Vict. c. 12), a8
follows: Title of the opera; name of the
author, O; name of proprietor of the copyright,
O. (given as « proprietor of the copyright in
tne music, and of the right of publicly perform-
ing such music ”). Time of first publication,
« March 28, 1869 " (the time of publication of
the piano arrangement by 8.) ; and time of first
representation, « March 10,1869 ") the time the
opera itself was first played in Paris). The
title of the copy of the piano arrangement
deposited consisted of the title of the opers,
with the addition of a statement as to the piano
arrangement by S. No other mention of S.
appeared in the registration., In August fol-
lowing, some separate instrumental parts of the
opera were published, and no copy thereof
delivered to the registration officers; but the
rest remained unpublished. Subsequently, the
defendant announced an opera in English, with
the same name, music by O., and brought it out
in London. The music as played was sub-
stantially as given in the arrangement by 8.
Held, reversing the decision of Bacon, V.C,
that the registration as made protected the
opera, and the defendant was guilty of an
infringement.—Boosey v. Fairlie, 7 Ch. D. 301.

Costs—See Trust, 2.

Covenant.—1, Plaintiff and another sold the
defendant a lot of land, and in the deed defend-
ant covenanted that no building to be erected
upon the land should at any time «be used or
occupied otherwise than as and for a private
residence only, and pot for purposes of trade.”
The lot was one of several contiguous lots, all
sold under deeds containing a like covenant;
and on one lot the plaintiff himself had built a
private residence. The defendant proposed to

erect on his lot a building for the accommod®”
tion of one hundred girls, belonging ™
a charitable institution for missionar®
daughters, and supported by contribution®:
There was evidence that the plaintifl
permitted a small school to be kept in 0ne o
the other houses. Held, reversing the decisi®®
of Bacon, V. C., that the defendant had viol®
the covenant, and that the permission for
school in the other house did not amoun® w
a waiver by the plaintiff of the covenant !
defendant’s case. Injunction granted.——(;”"’aﬂ
v. Chapman, 7 Ch. D. 271.

2. Held, that a covenant in a lease of a d¥°
ing-house in London, not to assign without **"
consent of the lessor, was not a «usual ""v’
enant.” Haines v. Burnett, (21 Beav. 500) €%
sidered overruled. Hampshire v. Wickens, T
D. 555.

3. The assignee of a lease had notice Of ’
restrictive covenant on the property bind!
upon his assignor. Held, that the covens?
was binding on him in equity. Kepy‘ll
Bailey (2 My. & K. 517) considered overrd!
—Luker v. Dennis, T Ch. 227. 8

4. The assignee of land on which theré ¥
a covenant is in exactly the same position as’
he were a party to the covenant, in case hé b
notice of it.— Richards v. Revitt, 7 Ch. D. 224

5. By an agreement for the purchase of #
public house, the plaintiff agreed to assumeé
lease thereof at a rent named, “subject -
to the performance of the covenants” ther®
« guch covenants being common and usud l_
leases of public-houses.” The said lease co?
tained the clause: «Provided always, and th
presents are upon this express condition, ¢ tho
all underleases and deeds,” made during of
term, « shall be left with the solicitor . - ° of
the ground landlord, . . . for the purp"s'e
registration by him, and a fee of one &"”
paid to him ” therefor. Then followed & prO:
vision for re-entry for breach or non-pef.o
ance of any of the % covenants or other stiP”
tions” The jury found this clause was nohe
% common and usual covenant.”  Held, that®
purchaser was not bound ti specific perform”n, t"
though the said clause might not be, i st '
ness, a “covenant.”— Brookes v. Drysdale:

P. D. 52.
See Lease.
Damages—See Ancient Lights.
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Debt.—see Wiy, 3.
Deed —gee Covenant, 1.
elivery —See Vendors Lien.
l‘e‘,’ee‘murfaye.—A cargo was shipped under
Tal bills of lading, one of which, indorsed
. the defendants, contained the following:
hree working days to discharge the whole
%, or £30 sterling per day demurrage.”
°ute d‘efe'ndtmts were ready to take their goods
Within the time ; but, their goods being at
1® bottom, they had to wait for other con-
Bhees to remove theirs, so that the three days
Passed before their goods were out. In a
04 cage, the facts were as above ; and, in
dition thereto, the charter-party provided
t fourteen days should be allowed for loading
d Unloading, and ten days for demurrage, at
wag a day. One of the several bills of lading
Indorsed to the defendants, and contained
cozé’.hfase, “paying freight . . . and all other
in itions, as per charter-party.” Held, that
emeach case the defendants were liable for
Wrrage.— Straker v. Kidd & Co. [Porteus et
“V. Watney et al., 3 Q. B. D. 223.
'Dﬂu'ae.~1. A testator devised his real estate
thet;;‘ﬁteers, their heirs and assigns, to hold to
for the use of B. for life, and afterwards
tl_‘e use of such children of B. as should
M the age of twenty-one years. B. was
. ec.ted to keep the premises in repair during
8 {‘fe- The trustees were empowered to apply
0: lf“iome of the portion of an infant kdevisee
. i‘“ or her benefit during minority, or to pay
ith lcome over to such devisee's guardian,
. out responsibility for its application; and
ey Were empowered to use the principal for
a ia‘:ivancement of such infant Lefore his
. Bing twenty-one, :i they thought best. B.
elq leaving four children, one an infant.
. »that the trustees took a legal estate in
hg&}l"opeﬂy; and, whether Bs lifc-estate was
e Or equitable, B.'s children took equitable
% and, consequently, the infant's estate
10t cease on B.’s death during his minority.
5 erry V Berry, 1 Ch. D. 657.
n'“Ir)ewse to trustees, to the use of testator’s
inag - for life, and upon W.s death without
ou Male to sell and pay the proceeds unto
’nigh::e or more of testator's “children as
1t be living at the decease of his said son
s‘:) Without male issue as aforesaid, and the
® of such of his said children as might be

then dead, leaving issue,” such issue to take
per stirpes and not per capita. The testator died
in 1840, and left W. and two other children
living at his death. W. died in 1876 without
issue. One of the other children died in
1872, having had two children, one of whom
died in 1861, and the other is still living. On
the question whether the child dying in 1861
before her parent took under the will, held, that
the trust was an original gift, and said deceased
child took according to the rule that « the issue
of children take without regard to the question
whether they (the issue) do or do not survive
the parent, if any issue survive the parent.”
Dictum of Kindersley, V. C.pin Lanphier v. Buck,
(2 Dr. & Sm. 499), disallowed.—In re Smith's
Trusts, 7 Ch. D. 665.

3. A testator devised copyholds held of the
manors of Y., U, and I, to trustees, to-the use
of A. for life, remainder to the trustees to pre-
serve contingent remainders, remainder to the
use of A’s children and their or his heirs,
remainder to testator's grandson S. for life,
remainder to the trustees to preserve contingent
remainders, remainder to S’s children, the
plaintiffs. By a custom of the manors of Y.,
U, and 1, the tenant can hold for life only,
with power to nominate, by will or by deed, his
successor or successors ; and, if he nominates
more than one, the survivor may nominate his
successor. In a codicil, the testator, after
stating that it had been found that his said
copyhold estates were within the manors of U.
and I, directed that the trustees should hold
his said estates situated in those manors for
the trusts of the will, so far as the customs ?f
said manors would permit. But if th'e said
customs forbade the «entails” made. in the
will, then the said A. and his nominees or
successors should hold the said copyh'olds
according to said customs. A. W88 adlfntted
tenant of the copyhold of Y., and died Wlthol}t
issue, having nominated the defendant B: his
successor. The trustees were never admitted
as tenants; one of them gurvived, and was
made a defendant in the suit. Held, that, under
the will, the trustees, and not A, ought to bave
Deen admitted as tenants of the copyholds held
of Y.; that the limitations in the will were
equitable interests, and were valid; and that
A, having been admitted as tenant, held only
as quasi trustee for the parties beneficially
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interested, and that the defendant B. was
accountable to the plaintiffs for the rents and
profits of the copyhold of Y. since her admission
thereto.—Allen v. Bewsey, T Ch. D. 453,

4. Devise of thirteen houses, a garden, and a
pew ina church to testator’s foursons, in equal
shares, “to have and to hold subject to the
following conditions : It is my will and desire ”
that the house be not disposed of or divided
without the consent of the four sons, their heirs
or assigns ; that the garden be sold, if neces-
sary, to meet contingent expenses; that, « until
the before-mentioned distribution is made,”
the income shall come into one fund, and be
among the sons; that, if there should be no
«lawful distribution” during the life of the
sons, the property should go to their issue, and
if any of the sons died without issue, such son's
widow should have the income during widow-
hood, and afterwards “it” should “devolve”
to the survivors of the other sons, i.e. to
testator's grandchildren, their heirs and assigns,
share and share alike. The four sons were
residuary legatees, absolutely. Held, that the
sons took absolutely as tenants in common in
fee, and the executory devise to the children
was void.—Shaw v. Ford, 7 Ch. D. 669.

Director.—See Company, 1, 5.
Discretion—See Power,

Distribution.—See DPerpetuity ; Will, 2.

Domictle—J. M., born in Scotland in 1820,
went to New South Wales in 1837, and carried
on the business of sheep farmer. In 1851 he
bought land in Queensland, and lived there
regularly till four months after his marriage, in
1855. After a three years’ visit to England, he
lived three months on his land in Queensland,
then three months at a hotel at Sydney, New
South Wales ; then in a house there, which be
leased on a five years’ leagse. Then he built an
expensive mansion-house at Sydney, in which
his family resided till his death in 1866. He
lived there except when away in Queensland
on business or political duties. He died sud-
denly in Queensland, and at his request was
buried there. Held, that he had lost his Scotch
domicile, and his domicile in Queensland, and
at his death had his domicile in New South
Wales.— Platt v. Attorney-General of New South
Wales, 3 App. Cas. 336.

See Marriage.

Dormant Partner—See Partnership. ect
Easement.—Two houses, belonging resP

ively to plaintiffi and defendant, had st
adjoining each other, but without a party-wsl,
for a hundred years. More than twenty year
ago, the plaintiffs turned their house into &
coach factory, by taking out the inside an
erecting & brick smoke-stack on the line'O
their land next the defendants, and into Whi¢
they inserted iron girders for the support of 1°
upper stories of the factory. In excavating

a new building on the site of the old one, whick
the defendants had removed, they left aI:
insufficient support for the smoke-stack, and’
toppled over, carrying the factory with it. The
defendants were not guilty of negligencé »
excavating. Held (Lush, J., diss.), that
defendants were not liable.—Angus v.
3Q.B.D. 85.

See Ancient Lights.
Evidence—~See Contract; Negligence ; with:
Exchange, Bill of —See Bills and Notes.

Factor—H., a broker in tobacco, and impo"w
thereof, left tobacco in bond in the K. W8
house, receiving in the usual course d
warrants therefor. He then sold the to
to plaintiff, a tobacco manufacturer, who, ®
wishing to pay the duty before he needed ¥
use the tobacco, left it in bond in H.s s
and let H. retain the warrants, he being igﬂm"n
that such warrants were in practice issued. M
having possession of the warrants, pledg
portion of the tobacco to the defendants fol:
loan, and handed them the dock-warrants, whi¢
they surrendered to the warehouse, receivi
new warrants therefor in their own name
they had the goods transferred in the books
the warehouse from H.s name into their 0%
Of all these transactions the plaintiff ol
ignorant. Held, that the plaintiff was entit
to the goods free from the claim of the defe®”
ants.—Joknson v. The Crédit Lyonnais Co P.
Same v. Blumenthal, 3 C. P.D.32; 8.¢. 20"
D. 224. See 40 & 41-Vict. c. 39.

Fire Insurance.—8ee Insurance, 1.
Foreign Exchange—See Bills and Notes, 5-
Fraud —See Anticipation ; Trust, 2.
Freight—See Railway.

[To be continued.]




THE LEGAL NEWS,

\

CURRENT EVENTS.

T QUEBEC.

OH:i‘d Lecairry or Onanee Assocrations.—
th erable discussion has taken place during

nD&Bt month concerning the legality of

e bie Associations within the Province of
legnli‘c- Those who doubted or denied the
; y of snch . organizations were fortified
€Ir position by the following opinion
Y counsel learned in the law, at the
ea of the St. Patrick’s Society of Montreal.
histoxfpenq the document, which has acquired

Tlcal interest and importance :—

Sir MoNTREAL, July 9, 1878.
Plag; I;\The 8t. Patrick's Society, of Montreal,
i & full confidence in your eminent legal

Y and impartial judginent as a lawyer,
& ‘;est You will give them, at the earliest pos-
e Toment, your opinion on the following

‘iven
Tequegt

CABE.
1 Association exists in Montreal, claiming
thieg 8D Orange Association or Lodge,and its
dlrect;)mcer’ calling himself County Master, has
oy Y or through some subordinate officer
¥pon the civic authorities for protection
. :ne‘:t'ion with the intended procession of
of Mo"%cmtion through the streets of the city
g.ken"tl‘e&l on the 12th of July. The oath
and subscribed by the members of the
N Asgociation is one not authorized by
» ang, Imoreover, contains an engagement of
€Cy not required by law.
fon :iopinion of counsel is requested upon the
11 g questions :—
Qh.m: the Associatiun illegal under the 10th
T of the Consolidated Statutes of Lower
it tak » 8nd if 8o, would such procession, should
® Place, constituts an unlawful meeting ?
Sl Te parties, residents of the province or
of gy €Te, joining the procession in Montreal
the A s(i:s(th.ciation, although not members of
%bem?a 1on, equally liable as if they were
e.r}nhcase such assembly be unlawful, is it
pﬁceg tﬂ:nd duty of the conservators of the
on disperse the same ?
Reny, ™ay associate with you such other legal
N a5 you may deem fit.
Your obedient servant,
Ebv“ M. Walsh,
0 Bemwamp, Esq, Q. C. Cor. Sec.
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OPINION.

1. By the 6th Section of Chapter 10 of the
Consolidated Statutes of Lower Canada (1861),
every Society or Association, the members
whereof are, according to the rules thereof, or
to any provision or any agreement for that pur-
pose, required to keep secret the oaths or pro-
ceedings of such Society or Association, or to
take any oath or engagement not required or
authorized by law;'and every society or as-
gociation the members whereof or any of them
take, or in any manner bind themselves by any
such oath or engagement, or in consequence of
beibg members of such society or association
the members whereof or any of them take, sub-
scribe or assent to any engagement of secrecy,
test or declaration not required by law; and
every society or association which is composed
of different divisions or branches of or different
part8 acting in any manner separately or dis-
tinct from each other, or of which any part
shall have any separate or distinct president,
secretary, treasurer, delegate or other officer
elected or appointed by or for such part, or to
act as an officer for such part, shall be deemed
and taken to be unlawful combinations and
confederacies. And by the 7th section, any
person, who in breach of the provisions of the
Act, shall be guilty of any such unlawful com-
bination or confederacy and shall be convicted
thereof, sball be imprisoned in the provincial
penitentiary for a term not exceeding 7 years,
por less than 2 years, or to be imprisoned
in the common jail or house of correction for
for any term less than 2 years. And by thesth
section, Freemasons under any Grand Lodge
in the United Kingdom are exempt from tho
operation of the Act, and by the 29th Vic., chap.
46 (1865), the exemption is extended to Free-
masons under the Grand Lodge of Canada. .

The Orange Association referred to being
bound by an oath not authorized by law, and
containing an engagement of secrecy _n°t Te-
quired by law, we are of opinion that it is an
unlawful combination and confederacy Within
the meaning of the said Act, chap. 10, of
the Consolidated Statutes of Lower Canada,
and consequently that any meeting of the
Society, either in a building or in any of tl_xe
streets of this city, or in any other Pl_m within
this Province, is an nlawful meeting or as-
sembly. The right thus to meet or assemble
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being illegal, it necessarily follows that the
walking together of such society in procession
in the strects of Montreal on the twelfth
ingtant will be unlawful,

2. Applying the principles of the common
law, and in view of the express provisions of
the second sub-section of Section 6 of the said
Act, chap. 10, of the Consolidated Statutes
of Lower Canada, we are of opinion that any
persons, whether residing in the Province of
Quebec or not, joining in the procession al-
though not members of the said Orange Associ-
ation would be equally liable, as if they were
such members. The words of this sub-section
are as follows ;—¢ And every person who be-
‘‘comes a member of any such society or
“ association, or acts as a member thereof, and
“ every person who directly or indirectly main-
< tains correspondence or intercourse with any
“such society or association, or with any div-
« ision, branch, committee or other officer or
“ member of such society or association, whether
“within or without this Province, as such, or
“who by contribution of money or otherwise
“aids, abets or supports such society, or any
“member or officer thereof, as such, shall be
‘“deemed guilty of an unlawful combination or
“ confederation,”

3. Holding as we do for the reasons above
stated that the contemplated meeting and
procession are unlawtul, we are further of opin-
ion that it is not only the right, but the duty
of the conservators of the peace to suppress and
disperse any such meeting and procession should
they be held. The law on this subject cannot
perhaps be better stated than in the following
remarks of the Court, in the case of the Queen
v8. Neale et al, 9 Carrington and Payne, 431 :—
It is not only lawful for Magistrates to disperse
an unlawful assembly, even when no riot has
occurred, but, if they do not do so, and are guilty
of criminal negligence in not putting down
any unlawful assembly, they are liable to be
prosecuted for a breach of their duty.

STRACHAN Berausg, Q. C.
Evw, Canrteg, Q. C.
Tros. W. Ritcurg, Q. C.
EpuuNo Barwarp, Q. C.
MontrEAL, 10th July, 1878.

Acting on this advice, members of the Orange
Association were on the 13th July arrested, and
the whole question will probably have to be
considered by the courts at an early date,

ENGLAND.

PaviNG MoNEY INTO COURT—CONTINGEN ;
BILITY.—The London ZLaw Times says:—
defendant may deny his liability and psy
money into court to provide against _t,he
contingency of being fixed with Tiability
notwithstanding his denial. So the Court ©
Appeals has decided in Berden v. Greenwoo™?
and another of the old pleading land-marks 8
ruthlessly swept away. There must have bee?
some good reason which sustained the old Fo°
to the contrary for so many years.”

T Lis-
¢

NOTICES OF NEW PUBLICATIONS.

@
“SHORT STUDIES OF GREAT Lawygrs,” by IRV
Browne, Weeds, Parsons & Co., Albany-

This is a republication of sketches origina”{'
printed in the Albany Law Journal. The autho
intends them rather as estimates of charact®t
than as biographies, but they embrace the m¢
prominent events in the career of the disti®
guished men whose lives are noticed in t
book, and for those who have not fuller “ne
more complete biographies at hand, will ser"
as reliable and interesting information on b
subject. Mr. Browne's style is polished 80
entertaining, the matter is skilfully seleC
and handled, and his book will make ple&"j‘:d
reading for the holidays. The worthies notic
in it are Coke, Mansfield, Kenyon, Thurlo™
Lougliborough, Ellenborough, Erskine, E]doﬂ;
Romilly, Abinger and Brougham of the mot
country ; and Parsons, Marshall, Kent, pinkneY!
Wirt, Riker, Story, Webster, Walworth 8116
Choate of the United States. The work ™
may add, is beautifully printed and bound-

THE Aurerican Law Revigw, for July, 18783
Boston, Little, Brown & Co.

The latest number of thig valuable quurwrl’;'

which closes the 12th volume, is, &+ “Suh'
carefully cdited. The subjects discussed iB ¢
leading articles, with the exception of that 0,
“ Possession,” are chietly of local interest: X
the rcst of the contents will be generally W<€
We are indebted to the Review for the 18
English and United States decisions.




