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An Act to protect Justices of the Peace in Upper Canada
from vexatious Actions. ‘

.

in Upper Canada in the execution of their duty : Be it
therefore enacted by the Queen’s Most Excellent Majesty, by
and with the advice and consent of the Legislative ‘Couneil
sand of the Legislative Assembly of the Province of Canada,
constituted and assembled by virtue of and under the authority
ofan Act passed in the Parliament of the United Kingdom of
Great Britain and Ireland, intituled, An Act to re-unite the Pro-
vinces of Upper emd Lower Canada, and for the Government of
10 Canada, and it is hereby enacted by the authority of the same,
That every Action hereafter to be brought against any Justice Actionfor
of the Peace in Upper Canada for any act done by him in the things done
execution of his duty as such Justice, with respect {0 any matter g juris
within his jurisdiction as such Justice, shall be an action on the Justice to be
15case as for a tort ; and in the declaration it shall be expressly o ?het;ratfe a8
alleged thatsuch actwas done maliciously, and without reasona- Isfal? ce and
ble and probable cause ; and if at the trial of any such action, want of pro-
upon the General Issne being pleaded, the Plaintiff shall fail bable cause

WHEREAS it is expedient to protect Justices of the Peace preambie.

to prove such allegation, he shall be non-suit, or a verdict shall {‘ggiézﬁl‘
90be given for the Defendant. proved.

II. And be it enacted, That for any act done by a Justice of Actions when
the Peace in a matter of which by law he has not jurisdiction, fhe fustice
orin which he shall have exceeded his jurisdiction, any per- cceded his
son injured therehy, or hy auy act done under any Conviction jurisdiction
g5or Order made or Warrant issued by such Justice in any such 539 u‘éi a"i’l‘i"
matter, may maintain an action against such Justice in the gation,
same form and in the same case as he might have done before
the passing of this Act, without making any allegaiion in his
declaration that the Act complained of was done maliciously,
30and without reasopable and probable cause : Provided never- But not for an
theless, that no such Action shall be brought for any thing done “édwe. ‘g‘der
under such Conviction or Order until after such convietion gy Order antil
or crder shall have been quashed, either upon appeal or upon thesame be
application to one of the Superior Courts of Common Law quashed,
35for Upper Canada ; nor shall any such Action be brought for Nor for an
any thing done under any such Warrant which shall have been fl‘;fdgg‘fwar_
issued by such Justice to procure the appearance of such party, rant to compel
and which shall have been followed by a Conviction or Order appearance, if
in the same matter, until after such Conviction or Order shall 2 Summons
40have been so quashed as aforesaid ; or if such last mentioned viousl?f served
Warrant shall not have been followed by any such Conviction andnot
or Order, or if it be a Warrant upon an information for an ®7*7°"

alleged indictable offence, nevertheless if a Summons were
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issued previously to such Warrant, and such Summons were
served upon such person, either personally or by leaving the
same for him with some person at his last or most usual place
of abode, and he did not appear according to the exigeney of
such Summons, in such case no such Action shall be main. 5
tained against such Justice for any thing done under such
Warrant.

Ifone Justice ~ III. And be it enacted, That where a Conviction or Order
make a Con-  ghall be made by one or more Justice or Justices of the Peacs,
viction, &¢» and a Warrant of distress or of commitment shall be granted 1)
granta War- thereon by some other Justice of the Peace bond fide and
rant, §°ﬁ°“ without collusion, no Action shiall be brought against the Jus.
f,"gﬁnsteth, tice who so granted such Warrant by reason of any defect in
former. such Conviction or Oxder, or for any want of jurisdiction in the
Justice or Justices who made the same, but the Action (if any) i3
shall be brought against the Justice or Justices who made

such Conviction or Order.

icere- 1V. And whereas it would conduce to the advancement of
Ifa Justicere- , *7 . .
fuse todo any justice, and render more effective and certain the performance
act, either of  of the duties of Justices, and give them protection in the per-
the Superior £ . ? ded wi
Courts of ormance of the same, if some simple means, not attended with
Common Law much expense, were devised by which the legality of any Act
il g‘;’l‘]‘;‘m to be done by such Justice might be considered and adjudged
ordes himyo by a Court of competent jurisdiction, and such Justice enabled
doit,andno  and directed to perform it without risk of any Action or otherg;
action shall  pyroceeding being brought or had against him : Be it therefore
then lieagainst . . e
him fordoing €nacted, That in all cases where a Justice or Justices of the
it, Peace shall refuse to do any Act relating to the duties of his

or their Office as such Justice or Justices, it shall be lawful

for the party requiring such act to be done to apply to either of 0
the Superior Cuwts of Common Luw iu Upper Canads, or to

the Judge of the County Court of the County or United Counties
in which such Justice or Justices may reside, upon an affidavit
of the facts, for a rule calling upon such Justice or Justices, and
alsothe party to be affected by such Act to show cause why 3
such Act should not be done; and if after due service of
such rule good cause shall not bo shown against it, the
said Court may make the same absolute, with or with
out or upon payment of costs, as to them shall seem
meet; and the said Justice or Justices upon being served 4
with such rule absolute shall obey the same, and shall do the
act required ; and no action or proceeding whatsoever. shall
be commenced or prosecuted against such Justice or Justices

- for having obeyed such rule, and done such act so thereby
required as aforesaid. -

After Con- V. And be it enacted, That in all cases where a Warrantof
Viction &e., ~ Distress or Warrant of Commitment shall be granted bya
appeal,no  Justice of the Peace upon any Conviction or Order. which,

Action tolie  either hefore oi after the granting of such Warrant, shall have
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been or shall be confirmed upon appeal, no Action shall be for ap act
brought against such Justice who so granted such Warrant for done under a
any thing which may have been done under the same by reason ?X‘m‘“ upon
of any defect in such Conviction or Order. : ,

5 VI. And be it enacted, That in all cases where by this Act IfanActionbe
it is enacted that no action shall be bronght under particular brought con-
circumstances, if any such Action shall be brought, it shall be Tc’gﬁdg;"
lawful for a Judge of the Court in which the same shall be may set aside
brought, upon application of the Defendant, and upon an affi- }gesproceed-

10davit of facts, to set aside the proceedings insuch Action, with "
or without costs, as to him shall seem meet.

VIL. And be it enacted, That no Action shall be brought Limitation of
against any Justice of the Peace for any thing done by him in Actions.
the execution of his Office, unless the same be commenced
15 within Six Calendar Months next after the act complained of
shall have been committed.

VIII. And be it enacted, That no such Action shall be com- Notice of
menced against any such Justice of the Peace until One Ca- Action tobe
lendar Month at least after a Notice in Writing of such intended §oer’ and

90 Action shall have been delivered to him, or left for him at his
nsual place of abode, by the party intending to commence such
Action, or by his Attorney or Agent, in which said notice the
cause of Action, and the Court in which the same is intended
to be brought, shall be clearly and explicitly stated ; and upon

95 the back thereof shall be endorsed the name and place of abode
of the party so intending to sue, and also the name and place
of abode or of business of the said Attorney or Agent, if such
notice have been served by such Attorney or Agent.

IX. And be it enacted, That in every such Action the venue Venue how to
goshall be laid in the County where the act complained of was be laid
commiited, or in Actions in County or Division Courts the
Action must be brought in the County or Division within
which the act complained of was committed or the Defendant
reside ; and the Defendant shali be allowed to plead the Gene- Defendant
g5ral Issue therein, and to give any special matter of defence, M2y pleal.d the
excuse or justification in’ evidence under such plea, at the trial 5og ive the.
of such Action : Provided always, that no Action shall be special matter,
brought in any such County or Division Court against a Justice ﬁ‘:&;n evi-
of the Peace for any thing done by him in the execution of his Proviso
40office if such Justice shall object thereto ; and if within SiX Action not to
Days after being served with a notice of any such Action such be brought in
Justice, or his Attorney or Agent, shall give a written notice to Soanty, or Di-
the Plaintiff in such Action that he objects to being sued in such the Justice
County or Division Court for such cause of Action, no proceed- object.
45 ings afterwards shall be had in such County or Division Court
in any such Action, but it shall not be necessary to give
another notice of Action in order to sue such Justice in any

other Couat. - , :
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Tendar and X. And be it enacted, That in every such ease -after notics
paymentof of Action shall be so given as aforesaid, and before .such
woreyinto  Action shall be commenced, suchJustice to whom such notjce
) shall be given may tender to the party complaining, or:tohis
Attorney or Agent, such sum of money as he may think fit as j
amends for the injury complained of .in such notice ; :and after
such Action shall have been commenced, and at any time
before issue joined therein, such Defendant, if he have yot
made such tender, or in addition to such tender, shall be at
liberty to pay into Comt such sum of money as he may:think 19
fit, and which said tender and payment of money into:Counrt,
or either of them, may afterwards be given in evidence by the
Defendant at the trial under the General Issue aforesaid ; and
Ifthe Juy  if the jury atthe trial shall be of opinion thatthe Plaintiffis
think the  notentitled to damages beyond the sum so tendered or  paid 15
tiod to o into-Court, or beyond the -sums so tendered and paid into
greater da- Court, then they shall give a verdict for the Defendant, and:the
mages, they  Plainiiff shall not be at liberty to elect to be nonsuit, :and:the
shall give a . 3 s
verdiet for the Sum of money, if any, so paid into Court, or so much thereof
Defendant.  as shall be sufficient io pay-or satisfy the Defendant’s costs ing)
that behalf, shall therenpon be paid out of Court to him, and
If the Plaintiff the residue, if any, shall be paid to the Plaintiff ; or if, where
acceptsthe  money is 5o paid into Court in any sueh Action, the Plaintiff
¥ shall elect to accept the same in satisfaction of his-damages in
the said Action, he may obtain from any Judge of the Court in2}
which such Action shall be brought an order that such money
shall ibe paid out of Court to him, and that the Defendant shall
pay him his costs to be taxed, and thereupon the said Action
shall be determined, and such order shall be a bar tv any other
Action for the same cause. -

1n certain X1. And be it enacted, That if at the tiial of any such Action
cases Plaintiff the Plaintiff -shall uvt prove that such Action wvas bronght
fobe nonsult- \yithin the time hereinbefore limited in that behalf, orthat
’ ct . . .
iven for the such notice as aforesaid was given One Calendar Month before
efendant.  guch Action was commenced, or if he shall notprove the cause3j
of Action stated in such notice, or if he:shall not prove that
such cause of Action avose in the ‘County or place laid asvenue
in the margin of the declaration, or (when such Plaintiff:shall
'sue in the -County or Division Court) within the County or
United Counties for which such Court is holden, .then and in40
every such case such Plaintiffshall be nonsuit, orthe Jury:shal
give a verdict for the Defendant. S

Damages. XI. And be it enacted, That in all caseswhere the Plaintiff
in any such Action shall be entitled to-recover, and he shall
prove the levying or payment of any penalty or.sum wof imoney 45
under any:Conviction ~or Order as parcel of the damages. he
seeks to recover, or if he prove that'he was imprisoned-under’
such Conviction or-Order, -and:shall seek to ‘recover.damages
“for any such imprisonment, ‘he shall -not be entitled :to xecaver
the amount of such penalty or sum so levied or paid, or:any0
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sum beyond the sum of Tiwo-pence as damages for such
imprisonment, or any costs of suit whatsoever, if it shall be
proved that he was actually guilty of the offence of which he
was so convicted, or that he was liable by law fo pay the
5sum he was so ordered to pay, and (with respect to such im-
prisonment) that he had undergone no greater punishment than
that assigned by law for the offence of which he was so con-
victed, or for non-payment of the sum he was so ordered to

pay.

10 XIIL And be it enacted, That if the Plaintiff in any such gy,
Action shall recover a verdict, or the Defendant shall allow ‘
judgment to pass against him by default, such plaintiff shall be
entitled to costs in  such manner as if this Act had not been
passed ; or if in such case it be stated in the declaration, or in

15the Summons and particulars in the Division Court if he sue in
that Court, that the .act complained of was done maliciously
and without reasonable and probable cause, the Plaintiff, if he
recover a verdict for any damages, or if the Defendant allow
judgment to pass against him by default, shall be entitled to

20his full costs of smit, to be taxed as between Attorney and
Client ; and in every action against a Justice of the Peace for
any thing done by him in the execution of his Office the De-
fendant, if he obtain .judgment upon verdict or otherwse, shall
in all cases be entitled to his full costs in that behalf, to be

2taxed as between Attorney and Client.

XIV. And be it enaeted, That this Act shall commence and Commencee
take effect on the day of in the year of ment of this
our Lord one thousand eight hundred and Act.

XV. And be it enacted, That from and after the time this .
30 Act shall so commence andtake effect as aforesaid, the fol- enactments
lowing Statute so far as relates to Actions against Justices of repealed.
the Peace shall be and shall bedeemed and taken to be repealed
in so far as regards Upper Canada, that is fosay : so much of
an Act of the Parliament of this Province made and passed in
33the session thereof held in the fourteent hand fifteenth years of
Her Majesty’s Reign, intituled, An Act to amend and consolidate 148 15v.
the Laws affording. protection to DMagistrates and others in the c. 54, as far
performance of public duties, and all other Act or Acts or parts & regards U.
of Acts which are inconsistent with the provisions of this
40 Act ; save and except so much of the said Acts as repeal any
other Acts or parts of Acts, and also except as to proceedings
now pending, to which the same or any of them may be
applicable. ' ‘ : . :

, XVI And be it enacted, That this Act shall -apply for the act 1o apply
45 protection of all persons for any thing done in the execution of to persons pro-
their Office, in all cases in which, by the provisions of any tecat]ee%b frony
Actor Acts of Parliament, the several Statutes or parts of ke, '
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Statutes by this Act repealed would have been appheable if
this Act had not passed.

Fxtent of Act. XVIL. And be it enacted, Thatthis Aect shall apply to Upper
Interpretation. Canada only ; and that the word « County ” in this Act shall
include Unions ‘of Counties for judicial purposes. 5



