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PREFACE.

There are many books written on Magis-
trates’ Law, but it is believed that in all
of them will be found such an amount of
technical langnage and case law that the
average Justice of the Peace on assuming
office finds it a somewhat hopeless task,
without previous instruction, to under-
stand and adopt the excellent advice con-
tained in them. The endeavour in this
work has been to place in narrative form
the stages in proceedings before Justices.
This method it is hoped will enable the
most inexperienced Justice to avoid from
the beginning the mistakes which may
prove fatal on an appeal or review before
a higher Court.

In every book some errors and omis-
sions are inevitable. It will be deemed a
kindness to the writer if the reader, being
critical, will ecorrect such as he may detect.
There is no intention that the work should
be an authority on the subject under con-
sideration, but merely introductory to a
deeper study of more learned authors. It




1v. PREFACE,

is primarily written for the benefit of Jus-
tices who live in the outlying districts of
the Province where there is little or no
facilities to gain legal knowledge.

In conclusion T may perhaps express
the hope that the contents of these pages
may be found of some use and interest
not only to those who have to carry out
the administration of the eriminal law, but
also to those who are or may hereafter be
eoncerned in the administration of erim-
inal law by the inferior Courts. And if
I may be considered as having contributed
something, however trifling, to a better
arrangement in this respect, I am thereby
amply repaid for my labours. I thank the
various lawyers, police, and other officials
who so kindly assisted by pointing out
such of the common errors of Justices as
they experienced from time to time.

A. B P,
Edmonton, 1917,




JUSTICES MANUAL

CHAPTER L

J URISDICTION.

A Justice or Magistrate has authority
over matters which are divisible into
three classes:

1st. Preliminary Enquiries, i.e.—Mat-
ters in which he is charged with the duty
of holding an enquiry as to whether there
is a prima facie eriminal case established
against the person charged before him.
In that event the accused would be sent
before a higher Court there to be in-
dicted.

2nd. Trials, 7.e.—Cases in which he acts
as a single Justice or with another Justice
on summary conviction, or as a Magistrate
(including two Justices) on a summary
trial of an indictable offence. In such
cases jurisdiction is given to conviet the
offender and award punishment.

JM—1




9 JURISDICTION,

Jrd.  Administrative, i.e.— Under pro-
vineial laws and ordinances, having refer-
ence 4o civil matters, legal disputes, fence
arbitrations, or in eriminal matters leading
up to the hearing.

The Justice will see that his jurisdie-
tion covers a wide variety of proceedings,
in most cases requiring close attention to
detail. He is earnestly urged to begin
on the right path by watching at the com
mencement of the proceeding the nature
of the case. In the exercise of his duties
he should approach the matter with a fair
open mind, taking a plain, ordinary, com
mon-sense view of the matter, and when
exercising a judicial function in Court he
should, above everything, allow the ac
cused. every opportunity to give full an-
swer in defence to the charge laid against
him. The Justice may not himself benefit
financially or otherwise from the proceed-
ing, but he will have the satisfaction of
knowing that at least one man or woman
has had a fair and impartial trial and
that justice and right was done in the

case.

——
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CRIMINAL CODE OFFENCES,

The following Table of Code offences
is set out for his gunidance and should be
consulted in all cases. Where the Table
shows that the proceeding is one for a
higher Court, the Justice should hold a
preliminary enquiry unless the section
of the Code goes further and authorizes
a trial in any other manner, as for ex-
ample: assault, section 291 of the Crimi-
nal Code.

Where the Justice is asked to officiate
in any case and he cannot find a refer-
ence to the offence in this Table, then it
would apparently be outside of the Code,
but it might be an offence under some
Provincial or Dominion Statute. Where
the Justice has mot any information at
hand on these various Provincial and Do-
minion Statutes he may obtain that in-
formation from the Crown officers, and
should, in any case of doubt, before com-
mencing the proceedings, write to the
('rown officers and ask for instructions as
to what form the proceedings should take,
and he will, without a doubt, be granted
that assistance.




| IABLE OF OFFENCES,

TABLE L

TApiLe oF INpieTABLE AND OTHER OFFENCES MENTIONED
IN THE CrimiNaAL Cope, witiHh NUMBERS OF SEC-
TIONS, SHORT STATEMENT oF PUNISHMENTS Pro-
VIDED AND  ABBREVIATIONS 1IN CAPITAL LETTERS
INprcaTinGg  TrisUNAL  HAVING  JURISDICTION IN
OxTARIO TO TRY OFFENCE,

PART 11, OFFENCES AGAINST PUBLIC ORDER.

Treason and Other Offences against the King's
Authority and Person,

74 Treason, H.C., death.

75. Conspiracy, treasonable, H.C., death.

75A. Assisting, ete,, alien enemies to leave Canada,
H.C,, and G.S., 2 years.

76. Accessories to treason, H.C., 2 years.

77. Levying war by subjects of a state at peace with
His Majesty—subjects assisting, H.C., death.

78 Treasonable offences, H.C., imprisonment for life.

9. Conspiracy to intimidate a legislature, H.C., 14
years,

-1

80. Assaults on the King, H.C., 7 years and whipping.

81. Inciting to mutiny, H.C., imprisonment for life,

82. Enticing soldiers or sailors to desert, H.C., and
(.S, fine and imprisonment; Sum, 2 J.P., $80
to $200 and costs, in default, not exceeding 6
months.

83. Resisting execution of warrant for arrest of
deserters; Sum, 2 J.P,, fine $80.

84, Enticing militiamen or members of the N. W. M.
police to desert, and accessories thereto; Sum.
1 J.P.,, 6 months' imprisonment with or with-
out hard labour.




85.

TABLE OF OFFENCES,

Unlawfully obtaining and communicating official
information, H.C., 1 year or fine not exceeding
$100, or both. If obtained for foreign state,
H.C., and imprisonment for life.

86. Communicating information acquired by holding

office made or attempted to be made to foreign
state, H.C., imprisonment for life; in any other
case, H.C., 1 year or not exceeding $100 or both.

Unlawful Assemblies, Riots, Breaches of the Peace.

89.
90.
92,

94.

96.

97.

98.
99.
100.
101.
103.

104.

Unlawful assembly, H.C. and G.S., 1 year.

Riot, H.C. and G.S., 2 years.

Riot Act, oppose or hinder from being read,
H.C. and G.S., imprisonment for life.

Neglect of peace officer to suppress riot, H.C.
and G.S., 2 years.

. Neglect to aid peace officer in suppressing riot,

H.C. and G.S., 1 year.

Riotous destruction of buildings, H.C. and G.S.,
imprisonment for life

Riotous damage to buildings, H.C. and G.S., 7
years.

Unlawful drilling, H.C. and G.S., 2 years.

Being unlawfully drilled, H.C. and G.S., 2 years.

Affray, H.C. and G.S., 1 year with hard labour.

Challenge to fight a duel, H.C. and G.S., 3 years.

Forcible entry and detainer, H.C. and G.S,, 1
year.

Challenging to fight a prize fight, Sum. 1 J.P,,
$100 to $1,000 or not exceeding imprisonment
for 6 months, or both, with or without hard
labour,

5. Principal in prize fight, Sum. 1 J.P,, imprison-

ment 3 to 12 months, with or without hard
labour.




6 TABLE OF OFFENCES.,

106. Attending or promoting prize fight, Sum. 1 J.P.,
$50 to $500, or 12 months, with or without
hard labour or both.

107. Leaving Canada to engage in a prize fight, Sum.
1 J.P.,, $50 to $400, or imprisonment not exceed-
ing 6 months with or without hard labour, or
both.

108. Where the fight is not a prize fight, Sum. 1 J.P,,
$50.

109, Ineciting Indians to riotous acts, H.C. and G.S.,

2 years.

Unlawful Use and Possession of Explosive Substances
and Offensive Weapons—~Sale of Liquors.

111. Causing dangerous explosions, H.C. and G.S.,
imprisonment for life.

112. Attempt to destroy property with explosives, H.C.
and G.S., 14 years.

113. Doing anything, or possessing explosive sub-
stances with intent to cause dangerous explo-
sion, H.C. and G.S., 14 years.

114. Unlawfully making or possessing explosive sub-
stances, H.C., and G.S., 7 years,

115. Possession of arms for purposes dangerous to
publie peace, H.C. and G.S., 5 years.

116. Two or more persons openly carrying weapons
s0 as to cause alarm, Sum. 2 J.P., $10 to $40,
or imprisonment for 30 days.

117. Smugglers carrying offensive weapons, H.C. and
G.S., 10 years.

118. Carrying dangerous weapon without permit,
Sum. 1 J.P., $100 or 3 months, or both,

119. Selling pistol or air gun to minor, Sum. 1 J.P,,
not exceeding $50.

120. Having weapons on person when arrested, Sum.
2 J.P, $20 to $50, or 3 months, with or with-
out hard labour.




121

122

124.

126.

130.
134.
135.
136.
137.

138.
139.

TABLE OF OFFENCES, t

Having weapons with intent to injure another,
Sum. 2 J.P, $50 to $200, or not exceeding 6
months’ hard labour.

Pointing a firearm at any person, Sum. 2 J.P,,
$10 to $100, or 30 days with or without hard
labour.

. Carrying offensive weapon— (bowie knife, dag-

ger, etc.), on person, Sum. 2 J.P., $§10 to $50,
or 3 months with or without hard labour, or
to both, and 3 months additional.if fine not
paid.

Carrying sheath knife (not required by his law-
ful calling), Sum. 2 J.P.,, $10 to $50, or three
months or both fine and imprisonment, with or
without hard labour.

Refusing to deliver weapon to J.P. at or on way
to public meeting, H.C. and G.S., or 1 J.P., $8.

. Coming armed within one mile of public meet-

ing, H.C. and G.S., $100 or 3 months, or both.

. Lying in wait for persons returning from public

meeting, H.C. and G.S., $200 or 6 months, or
both.
Seditious Offences.

. Administers oath binding person to commit

crime punishable by death or imprisonment, or
for more than 5 years, H.C., 14 years.
Administers, etc., other unlawful oaths, H.C.,
7 years.
Seditious language, H.C., 2 years.
Libels on foreign sovereigns, H.C., 1 year.
Spreading false news, H.C., 1 year.

Piracy.

Piracy by the law of nations, H.C., imprison-
ment for life. Death.

Piratical acts, H.C., imprisonment for life.

Piracy with violence, H.C., death.




TABLE OF OFFENCES,

140. Not fighting pirates, H.C., 6 months and forfeits

wages.

141. Intoxicating liquors on board His Majesty's

ships, Sum. 2 J.P.,, $50 or not exceeding 1

month, with or without hard labour.

146. Possessing weapons near public works, Sum, 1

J.P., $2 to $4 for each weapon.

147. Receiving or concealing any weapons near pub-
lic works, Sum. 1 J.P., $40 to $100.

51. Sale of liquors near public work, Sum. 1 J.P.,
$200 and costs, or 3 months with or without
hard labour, or second offence $300 and not
exceeding 6 months additional, with or without
hard labour. or both fine and imprisonment.

PART 1V,

Offences against the Administration of Law and
Justice. Corruption and Disobedience.

56. Judicial corruption, H.C., 14 years.

57. Corruption by justice of the peace, peace officer
or public officer, H.C., 14 years.

8. Frauds upon government, H.C., $100 to $1,000
and to imprisonment from 1 month to 1 year,
and in default of payment 6 months additional.

160. Breach of trust by public officer, H.C., 5 years.

161. Corrupt practices in municipal affairs, H.C.,

$100 to $1,000 and to imprisonment from 1

month to 2 years, and in default of payment 6

months additional,

162. Selling office, appointment, ¢tc.,, or purchasing

same, H.C., 5 years.

163. Rewards for corrupt municipal acts, H.C. and

G.S., b years,

164. Disobedience to a statute, H.C. and G.S., 1 year.
165. Disobedience to orders of Court, H.C. and G.S,,

1 year.
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TABLE OF OFFENCES, 9

166. Misconduct of officer intrusted with execution
of writs, H.C. and G.S. Fine and imprison-
ment for five years.

167. Neglect to aid peace officer in arresting offenders,
H.C. and G.S., 6 months,

168. Obstructing public officer in execution of his
duty, H.C. and G.S., 10 years.

169 (a). Obstructing peace officer in execution of his
duty, H.C. and G.S., 2 years, or Sum. 2 J.P,
6 months hard labour or §100,

(b). Obstructing person in lawful execution of
process against lands or goods, or in making
lawful distress or seizure, H.C. and G.S., 2
years; Sum. 2 J.P,, 6 months’ hard labour or
$100.

169a. Falsely representing himself to be a constable;
Sum. 1 J.P,, $100, or 3 months, or both.

Misleading Justice.

174. Punishment of perjury, H.C. and G.S., 14 years
or life.

175. False oaths, H.C. and G.S., 7T years.

176. False statements, H.C. and G.S., 2 years.

177. Fabricating evidence, H.C. and G.S., 7 years.

178. Conspiring to bring false accusations, H.C. and
G.S., 10 to 14 years.

179. Administering oaths without authority, H.C, and
G.S., $50 or 3 months.

180. Corrupting juries and witnesses, H.C. and G.S.,
2 years.

181. Compounding penal actions, H.C. and G.S., fine
not exceeding penalty compounded.

182. Corruptly taking a reward for helping to recover
stolen property without using diligence to
bring offender to trial, H.C. and G.S., 7 years.

183. Unlawfully advertising a reward for return of
stolen property, Court of competent jurisdic-
tion, penalty $250 and costs.
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184,

185.

186.

187.
188.

189,

190.

191.

192.

192

193.

194.

195.

TABLE OF OFFENCES,

Signing false declaration respecting execution of
judgment of death, H.C. and G.S., 2 years.

Escapes and Rescues.

Being at large while under sentence of impris-
onment, H.C. and G.S., 2 years.

Assisting escape of prisoners of war, H.C. and
G.S., b years.

Breaking prison, H.C. and G.S., 7 years,

Attempting to break prison, H.C. and G.S., 2
years.

Escape from custody after conviction or from
prison, H.C, and G.S., 2 years.

Escape from lawful custody, H.C. and G.S., 2
years,

Assisting escape in certain cases, H.C. and G.S.,
7 years.

Assisting escape in other cases, H.C. and G.S.,
5 years,

(b). Officer aiding and permitting escape, H.C.
and G.S., 5 years.

Escape by failure to perform legal duty, H.C. and
G.S., 1 year.

Aiding escape from prison, H.C. and G.S., 2
years.

Unlawfully procuring discharge of prisoner, H.C.
and G.S., 2 years.

PART V.

Offences against Religion, Morals and Public

198.

199.

Convenience,
Offences against Religion.

Blasphemous libels, H.C. and G.S., 1 year.
Obstructing officiating clergyman, H.C. and G.S
2 years,

EPe S N
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200.

201,

202,

203.

204.

205.

206.

207.

208

TABLE OF OFFENCES, 11

Violence to officiating clergyman, H. C. and G.S.,
2 years.

Disturbing public worship, Sum. 1 J.P., $50 and
costs or 1 month,

Offences against Morality.

Unnatural offence, H.C. and G.S., imprisonment
for life.

Attempt to commit sodomy, H.C. and G.S., 10
years,

Incest, H.C. and G.S., 14 years and whipping.

Indecent acts, Sum. 2 J.P., $50 or 6 months with
or without hard labour.

Acts of gross indecency, H.C. and G.S., 5 years
and whipping.

Publishing obscene matter, H.C. and G.S., 2
years.

(1). Giving immoral theatrical performance, H.C.
and G.S., 1 year, or fine of $500, or both, or
Sum. 1 J.P.,, $50 or 6 months, or both.

(2). Actor putting on immoral play, Sum. 1 J.P,,
3 months or $20, or both.

(3). Indecent costume, Sum. 1 J.P.,, 6 months or
$50, or both.

. Posting immoral books, ete., H.C. and G.S. 2

years,

. Seduction of girls under sixteen, H.C. and G.S.,

2 years.

2. Seduction under promise of marriage, H.C. and

G.S., 2 years.

. Seduction of a ward, servant, etc,, H.C. and G.S.,

2 years.

. Seduction of females who are passengers on

vessels, H.C. and G.S., $400 or 1 year.

5. Parent or guardian procuring defilement of a

girl under fourteen, H.C. and G.S., 14 years,
if girl over fourteen, 5 years.
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216. Procuring girl for defilement or for prostitution,
or enticing girl to house of ill-fame, H.C. and
G.S., 5 years, with addition of whipping for
second offence.

217. Householders permitting defilement of girl on
their premises, H.C. and G.S., 10 years if girl is
under 14; 2 years if girl is between 14 and 18.

218. Conspiracy to defile, H.C. and G.S., 2 years.

219. Carnally knowing idiots, H.C. and G.S., 4 years.

220. Prostitution of Indian women, H.C. and G.S., $10
to $100 or 6 months’ imprisonment.

Nuisances,

15

222, Common nuisances which are criminal, H.C. and
G.S., 1 year,
224, Selling things unfit for food, H.C. and G.S., 1
year, 2nd offence 2 years,
228. Disorderly houses, H.C. and G.S., 1 year.
228A. Use of premises as disorderly house, Sum. 1
J.P., $200 and costs, or 2 months, or both.
229. Being, without lawful excuse, in a disorderly
house, Sum. 1 J.P,, $100 and costs or 2 months.
229A. Inmate of a bawdy house, H.C. and G.S., $100
and costs or 2 months, or 12 months without
option of fine.
230. Obstructing peace officer entering a gaming
house, Sum. 2 J.P., not exceeding $100 or 6
months with or without hard labour.
231. Gaming in stocks and merchandise, H.C. and
G.S., b years and fine of $500.
233. Habitually frequenting places where gaming in
stocks is carried on, H.C. and G.S., 1 year.
234, Gambling in public conveyances, H.C. and G.S.,
1 year.

Conductor, master, or superior officer on railroad
car or steamboat who neglects his duty to have
offenders punished, Sum. 1 J.P., $20 to $100.




235.

236.

237.

239.

TABLE OF OFFENCES, 13

Company or person failing to keep copy of s. 234
posted up in conspicuous place, Sum. 1 J.P,
$20 to $100.

Betting and pool selling, H.C. and G.S., 1 year
and fine not exceeding $1,000,

Lotteries, H.C. and G.S., 2 years and fine not
exceeding $2,000.

Buying or receiving lottery ticket or other de-
vice, Sum. 1 J.P.,, $20.

Misconduet in respect to human remains, H.C.
and G.S., 5 years.

Vagrancy.
Idle and disorderly persons, Sum. 1 J.P., $50 or
not exceeding 6 months with or without hard

labour, or both.

PART VI,

Offences against the Person and Reputation—Duties

244,

245.

249.

263.

Tending to Preservation of Life.

Neglecting duty to provide necessaries, H.C. and
G.S., 3 years.

Abandoning children under two years of age,
H.C. and G.S.,, 3 years.

Causing bodily harm to apprentices or servants,
H.C. and G.S., 3 years.

Murder and Manslaughter, etc.

Punishment of murder, H.C., death.

. Attempts to commit murder, H.C., for life,

. Threats in writing to murder, H.C,, 10 years.

. Conspiracy to murder, H.C., 14 years.

. Accessories after the fact to murder, H.C., for

life.




TABLE OF OFFENCES,

268. Punishment of manslaughter, H.C,, for life.

| 269. Aiding and abetting suicide, H.C. and G.S., for
life.

270 Attempt to commit suicide, H.C. and G.S., 2
years.

271. Negleeting to obtain assistance in childbirth,
H.C. and G.S., for life or 7 years, depending
upon the intent of the Act.

272. Concealing dead body of child, H.C. and G.S., 2
years,

Bodily Injuries, and Acts and Omissions Causing
Danger to the Person.

| 273. Wounding with intent, H.C. and G.S., for life.

! 274. Wounding, H.C. and G.S., 3 years.

275. Shooting at His Majesty’s vessels—wounding
customs or inland revenue officers, H.C. and

| G.S., 14 years.

! 276. Disabling or administering drugs with intent to
commit an indictable offence, H.C., and G.S.,
for life and whipping.

277. Administering poison so as to endanger life,
H.C. and G.S., 14 years.

278. Administering poison with intent to injure, H.C.

and G.S., 3 years.

. Causing bodily injuries by explosives, H.C. and

G.S., for life,

280. Attempting to cause bodily injuries by explo-
sives, H.C. and G.S., with intent, for life, or
14 years.

Setting spring-guns and man-traps, H.C. and
G.S.; b years.

Intentionally endangering the safety of persons
on railways, H.C. and G.S., life.

Negligently endangering the safety of persons
on railways, H.C. and G.S., 2 years.

L s
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284, Negligently causing bodily injury to any person,
H.C. and G.S., 2 years.

285. Injuring persons by furious driving, H.C. and
G.S., 2 years.

2854, Driver of motor car not stopping after accident,
Sum. 1 J.P., $50 and costs or 30 days.

2858, Taking away motor car without leave, Sum. 1
J.P.,, $50 and costs or 30 days.

286. Preventing the saving of the life of any person
shipwrecked, H.C. and G.S., 7 years.

287. Leaving holes in the ice and excavations un-
guarded, Sum. 1 J.P., fine and imprisonment,
or both. i

288. Sending unseaworthy ships to sea, H.C. and G.S.,
5 years.

289, Taking same to sea, H.C. and G.S., 5 years.

Assaults.

291. Common assault, H.C. and G.S., 1 year or $100
fine, or Sum. 1 J.P.,, and fine $20 or two months
with or without hard labour.

292, Indecent or aggravated assaults on females,
H.C. and G.S., 2 years and whipping.

293. Indecent assaults on males, H.C. and G.S., 10
years and whipping.

295. Assaults causing bodily harm, H.C. and G.S., 3
years,

296. Aggravated assault, H.C. and G.S., 2 years.

297. Kidnapping, H.C. and G.S., 25 years.

Rape and Abortion.

299, Punishment for rape, H.C., death or imprison-
ment for life,

300. Attempt to commit rape, H.C,, 7 years.

301. Defiling children under fourteen, H.C. and G.S,,
imprisonment for life and whipping.




302. Attempt to commit such offence, H.C. and G.S.,
2 years and whipping.

303. Attempt to procure abortion, H.C. and G.S., im-
prisonment for life.

304. Woman procuring her own miscarriage, H.C. and
G.S., 7 years,

305. Supplying means to procure abortion, H.C. and
G.S., 2 years.

306. Killing unborn child, H.C. and G.S., life.

Offences against Conjugal Rights—Bigamy—Unlawful

308. Punishment of bigamy, H.C. and G.S., 7 years,
2nd offence, 14 years.

309. Feigned marriages, H.C. and G.S., 7 years.

310. Punishment of polygamy, H.C. and G.S., 5 years
and fine of $500.

311. Solemnization of marriage without lawful auth-
ority, H.C. and G.S., 2 years or fine, or both.

312. Solemnization of marriage contrary to law, H.C.,
and G.S., 1 year or fine,

313. Abduction of a woman with intent to marry,
ete, H.C. and G.S., 10 years.

314. Abduction of an heiress, H.C. and G.S., 14 years.

315. Abduction of girl under sixteen, H.C. and G.S., ;
5 years. |

316. Stealing children under fourteen, H.C. and G.S.,
T years.

Defamatory Libel.

332, Extortion by defamatory libel, H.C., 2 years or
$600, or both.

333. Punishment of defamatory libel known to be
false, H.C., 2 years or $400, or both.

334. Punishment for defamatory libel, H.C, 1 year or

TABLE OF OFFENCES,

Solemnization of Marriage—Abduction.

$200, or both.

L R
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TABLE OF OFFENCES, 17
PART VIL

Offences against Rights of Property and Rights Aris-
ing out of Contract and Offences Connected
with Trade.

Punishment of Theft and Offences Resembling Theft.

358. Thefts by persons required to account or holding
power of attorney or moneys under direction,
H.C. and G.S., 14 years.

359. By clerks and servants, cashiers or government
employees, H.C. and G.S., 14 years.

360. By tenants and lodgers, H.C. and G.S., 2 years,
if value exceeds $25, 4 years.

361. Testamentary instruments, H.C. and G.S., im-
prisonment for life.

362. Document of title to lands or goods, H.C. and
G.S., 3 years.

363. Judicial or official documents, H.C. and G.S., 3
years,

364. Stealing post letter bags, H.C. and G.S., impris-
onment for life or not less than 3 years.

365. Stealing post letters, packets and keys, H.C. and
G.S., from 3 to 7 years.

366. Stealing mailable matter other than post letters,
H.C. and G.S., 5 years.

| 367. Election documents, H.C. and G.S., fine or 7

i years, or both.

368. Railway tickets, H.C. and G.S., 2 years.

369. Cattle, H.C. and G.S., 14 years. )

370. Dogs, birds, beasts and other animals, if value
exceeds $20, H.C. and G.S., fine $50 over value,
or 2 years, or both, and, if value not over $20,
Sum. 1 J.P.,, $20 over and above value of ani-
mal, or 1 month with hard labour; 2nd offence,
3 months with hard labour.

I M—2
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. Oysters, H.C. and G.S., 7 years.

Using dredge within limits of oyster-bed, H.C.
and G.S., 3 months.

. Things fixed to buildings or to land, H.C. and

G.S., T years,

73. Trees in pleasure grounds, etc., of five dollars’

376.

377.
378.
379.
380.
381,

382,

383.
284,
385.

386.

value, H.C. and G.S., z years.
Trees elsewhere of twenty-five dollars’ value,
H.C. and G.S., 2 years,

. Trees of the value of twenty-five cents or more,

Sum. 1 J.P., $25 over and above value of trees,
2nd offence, 3 months hard labour.

. Roots, plants, ete,, growing in gardens, ete., Sum.

1 J.P.,, $20 over and above value, or 1 month
with or without hard labour; 2nd offence in-
dictable, 3 years.

Roots, plants, ete., growing elsewhere than in
gardens, ete, Sum. 1 J.P., $5 over and above
value or 1 month hard labour; 2nd offence, 3
months hard labour.

Fences—stiles—gates, Sum. 1 J.P., $20 over and
above value; 2nd offence, 3 months hard labour.

Ores of metals, ete., H.C. and G.S., 2 years.

Stealing from the person, H.C. and G.S., 14 years.

Stealing in dwelling houses, H.C. and G.S., 14
years.

Stealing by picklocks, ete.,, H.C. and G.S., 14
years.

Stealing from ships, wharves, ete.,, H.C. and G.S.,
14 years.

Stealing wreck, H.C. and G.S., 7 years.

Stealing on railways, H.C. and G.S., 14 years.

Stealing things deposited in Indian graves, Sum.
1 J.P, 1st offence, $100 or 3 months; 2nd
offence, $100 or 6 months.

Stealing things not otherwise provided for, H.C.
and G.S., 7 years; 2nd offence, 10 years.
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387. If value of thing stolen exceeds $200, two years
may be added to punishment.

388. Stealing in manufactories, ete.,, H.C. and G.S.,
b years.

389. Fraudulently disposing of goods entrusted for
manufacture, H.C. and G.S., 2 years.

390. Criminal breach of trust, H.C. and G.S., 7 years.

391, Public servants refusing to deliver up property
lawfully demanded, H.C. and G.S., 14 years.

392. Fraudulently taking cattle, H.C. and G.S., 3
years.

393. Injuring or taking pigeons, Sum. 1 J.P., fine $10
over value of bird.

394, Fraudulently taking, possessing, ete., drift tim-
ber, ete. H.C. and G.S., 3 years.

395. Possessing trees, ete., without being able to
account for them. Sum. 1 J.P., $10 above value
of article,

396. Destroying, ete., documents, H.C. and G.S., 3
years.

397. Concealing same, H.C. and G.S., 2 years.

398, Bringing stolen property into Canada, H.C. and
G.S., 7 years.

Receiving Stolen Goods.

399. Receiving property dishonestly obtained, H.C.
and G.S., 14 years.

400. Receiving stolen post letter or post letter bag,
ete.,, H.C. and G.S., 5 years.

401. Receiving property obtained by offence punish-
able on summary conviction, Sum. 1 J.P,, as
for stealing.

False Pretences.

405. Punishment of false pretence, H.C. and G.S., 3
years.

405A. Obtaining audit by false pretences, H.C. and
G.S., 1 year.
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406. Obtaining execution of valuable security by false
pretence, H.C. and G.S., 3 years.

106A. False advertisements to promote sales, Sum. 1
J.P., $200 or 6 menths, or both,

407. Falsely pretending to enclose money in a letter,
H.C. and G.S., 3 years.

107A. False statements in writing as to financial
standing, H.C. and G.S.,1 year and fine of $2,000.

407s. Fraudulently obtaining food or lodging, Sum.
1 J.P., $100 and costs or 3 months.

Personation.

{08. With intent fraudulently to obtain property,
H.C., and G.S., 14 years.

409. Personation at examinations, H.C. and G.S., or
Sum. 1 J.P,, $100 fine or 1 year’'s imprisonment.

410. Personation of owner of shares or stock or land
grant or serip, in order to obtain transfer, H.C,
and G.S., 14 years.

111. Acknowledging instrument in false name, H.C.
and G.S., 7 years.

Fraud and Fraudulent Dealing with Property.

1

2. Obtaining passage by false ticket, H.C. and G.S.,
6 months,
113, Falsification of books, ete., by official, H.C. and
G.S., 7 years.

414. False prospectus, ete., by directors, H.C. and
G.S., b years.

. False accounting by clerk, H.C. and G.S., 7 years.

. False return by public officer, H.C. and G.S., 5
years and fine not exceeding $500.

. Disposal of property with intent to defraud cre-
ditors or not keeping books, H.C. and G.S.,
$800 and 1 year.

. Destroying or falsifying books with intent to
defraud creditors, H.C. and G.S., 10 years.
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419, Concealing deeds or encumbrances, or falsifying
pedigree, H.C. and G.S., fine or 2 years, or both.

420, Frauds in respect to the registration of titles of
land, H.C. and G.S., 3 years.

421, Fraudulent sales of property, H.C. and G.S,, 1 —f
year and fine not exceeding $2,000.

422, Fraudulent hypothecation of real property, H.C.
and G.S., 1 year and not exceeding $100 fine.

423. Fraudulent seizures of land in Quebec, H.C. and
G.S., 1 year.

424. Unlawful dealings with gold or silver mine, H.C.
and G.S., 2 years.

424A. Unlawful possession of rock, ore or quartz con-
taining gold or silver, H.C. and G.S., 2 years.

425. Warehousemen, ete., giving false receipts—know-
ingly using the same, H.C. and G.S., 3 years.

426. Owners of merchandise disposing. thereof con-

trary to agreements with consignees who have
made advances thereon, H.C. and G.S., 3 years.

. Making false statements or receipts for property

that can be used under *“The Bank Aect,”
fraudulently dealing with property to which
such receipts refer, H.C. and G.S., 3 years.

429. Selling vessel or wreck not having title thereto,
H.C. and G.8., 7 years.

430. Other offences respecting wrecks, H.C. and G.S.,
2 years, or Sum. 2 J.P., $400 or 6 months, with’
or without hard labour,

431. Dealers in old marine stores, buying them from
person under sixteen, Sum. 1 J.P.,, $4 first
offence, $6 each subsequent offence.

2. Such dealer taking into his shop such purchaser,
except between sunrise and sunset, Sum. 1
J.P., $b first offence, $§7 each subsequent offence.

3. Possession of secreted stolen marine stores,
H.C. and G.S. 5 years.

—
(3
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433. Unlawfully applying marks to public stores, H.C,
and G.S., 2 years.

434. Obliterating marks from public stores, H.C. and
G.S., 2 years.

435. Unlawful possession, sale, ete., of public stores,
H.C., and G.S., 1 year, or if value does not
exceed $25, Sum, 2 J.P.,, $100 or 6 months with
hard labour.

436. Not satisfying justices that possession of public
stores is lawful, Sum. 1 J.P., $25, or 3 months
with or without hard labour.

436A. Fraud, ete, in connection with sale, ete., of
military stores, H.C, and G.S., 2 years or $5,000
fine, or both fine and imprisonment.

437. Searching for stores near H. M. vessels, Sum, 2
J.P,, $25 or 3 months.

438. Receiving regimental necessaries, ete, from
soldiers or deserters, H.C., and G.S., 5 years;
Sum. 2 J.P,, $20 to $40 and costs or 6 months’
imprisonment with or without hard labour.

439. Receiving, ete., necessaries from marines or sea-
men, H.C. and G.S., 5 years; Sum. 2 J.P., $20
to $120 and costs or 6 months.

440. Receiving, etc., a seaman’s property, H.C. and
G.S., 5 years, Sum. 1 J.P, $100; 2nd offence,
$100 or 6 months with or without hard labour.

441. Not satisfying justice that possession of seaman’s
property is lawful, Sum. 1 J.P., $25.

442, Cheating at play, H.C. and G.S., 3 years.

443. Pretending to practice witcheraft, H.C. and G.S.,
1 year.

444. Conspiracy to defraud, H.C. and G.S., 7 years.

Robbery and Extortion.

446. Punishment of aggravated robbery, H.C. and
G.S. imprisonment for life and whipping.
447. Punishment of robbery, H.C. and G.S., 14 years.
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448, Assault with intent to rob, H.C. and G.S., 3 years.

449, Stopping the mail, H.C. and G.S., imprisonment
for life or not less than 5 years.

450. Compelling execution of documents by force, H.C.
and G.S., imprisonment for life.

451, Sending letter demanding property with men-
aces, H.C, and G.S., 14 years.

452. Demanding with intent to steal, H.C. and G.S,

2 years.

453. Extortion by certain threats, H.C. and G.S., 14
years,

454. Extortion by other threats, H.C. and G.S., 7
years.

Burglary and Housebreaking.

455. Breaking place of worship and committing
offence, H.C. and G S., 14 years.

456. Breaking place of worship with intent to commit
offence, H.C. and G.S., 7 years.

457. Burglary, H.C. and G.S., imprisonment for life.

458. Housebreaking and committing an indictable
offence, H.C. and G.S., 14 years.

459. Housebreaking with intent to commit an indict-
able offence, H.C. and G.S., 7 years.

460. Breaking shop and committing an indictable
offence, H.C, and G.S., 14 years,

461. Breaking shop with intent to commit an indiect-
able offence, H.C. and G.S., 7 years.

462. Being found in dwelling-house by night, with in-
tent, ete., H.C, and G.S., 7 years.

463. Being armed with intent to break a dwelling-
house, H.C. and G.S., 7 years.

464. Being disguised or in possession of housebreak-
ing instruments, H.C. and G.S., 5 years,

465. Punishment after previous conviction, H.C. and
G.S., 14 years,

AR
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469.

470.

471.
472.

476.

477.

478.

479.

480.
481.

482,
483.
484.
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Forgery and Preparation therefor.

Uttering forged documents, H.G. and G.S. Same
as forgery of the documents.

Forgery of any of the documents mentioned in
this section, H.C., and G.S., imprisonment for
life.

Forgery of any of the documents herein men-
tioned, H.C. and G.S., 14 years.

Forgery of any of the documents herein men-
tioned, H.C. and G.S., 7 years.

Preparation for forgery, H.C. and G.S., 14 years.

Counterfeiting government seals, H.C. and G.S.,
imprisonment for life.

. Counterfeiting seals of courts, registry offices,

ete.,, H.C, and G.S., 14 years,

. Unlawfully printing counterfeit proclamation,

ete.,, H.C. and G.S., 7 years.

. Sending telegram in false name, with intent to

defraud, H.C, and G.S., as for forgery.

Sending false telegram with intent to injure,
ete,, H.C. and G.S., 2 years.

Drawing document without authority, H.C. and
G.S., as for forgery.

Using probate obtained by forgery or perjury,
H.C. and G.S., 14 years.

Counterfeiting stamps, etc.,, H.C. and G.S., 14
years.

Falsifying registers, H.C. and G.S., 14 years.

Falsifying extracts from registers, and conceal-
ment of, H.C. and G.S., 10 years.

Uttering false certificates, H.C. and G.S., 7 years.

Falsifying certificates, H.C. and G.S., 2 years.

Making false entries in books relating to public
funds, H.C. and G.S., 14 years,

. Clerks issuing false dividend warrants, H.C. and

G.S., 7 years.

o
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Forgery of Trade Marks—Fraudulent Marking of
Merchandise,

491, Forgery of trade marks, etc., in violation of ss.
488, 489 or 490, H.C. and G.S., 2 years, with or
without hard labour or fine, or both; Sum. 1
J.P., 4 months’ imprisonment with or without
hard labour, or fine not exceeding $100, 2nd
offence 6 months’ imprisonment with or with-
out hard labour, or fine not exceeding $250.

492, Falsely representing that goods are manufac-
tured for His Majesty, Sum. 1 J.P.,, fine not
exceeding $100.

493. Unlawful importation of goods liable to forfei-
ture under this part, Sum. 1 J.P., $200 te $500.

Offences Connected with Trade and Breaches of
Contract,

498. Conspiracy in restraint of trade, H.C., $200 to
$4,000, or 2 years, if by a corporation, $1,000 to
$10,000.

499. Criminal breaches of contract, H.C. and G.S., or
Sum. 2 J.P., $100 or 3 months, with or without
hard labour.

If by corporation or company, fine of $1,000, or
by railway company in certain cases, $100.

500. Not posting up copies of provisions respecting
criminal breaches of contract, Sum. 1 J.P., $20
for every day.

Defacing same, Sum. 1 J.P., $10.

501. Intimidation, H.C. and G.S., or Sum. 2 J.P.,, $100
or 3 months with or without hard labour.

502. Intimidation of any person to prevent him from
working at any trade, H.C. and G.S., 2 years.

T rw———
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‘ 503. Intimidation of any person to prevent him deal-
! ing in wheat, ete. Unlawfully preventing sea-
I men from working, H.C. and G.S., or Sum, 2
! J.P., not exceeding $100 or 3 months with or
1‘ without hard labour.
‘ 504. Intimidation of any person to prevent him bid-
! ding for public lands, H.C. and G.S., $400 or
2 years, or both.

i . Disposing of trading stamps to a merchant, H.C.
i and G.S., 1 year and $500.

506. Merchant disposing of, to customer, H.C. and
3 G.S., 6 months and $200.
2 507. Executive officer of offending company liable to
:

o
<
o

8 same punishment,
;'. 508. Purchaser receiving or taking same, Sum. J.P
} $20.
f 508A. Performing dramatie, ete., copyrighted works
: without consent of author. Sum. 1 J.P., $250;
;'f for 2nd offence same fine or 2 months, or both!’
i 5088. Unauthorized changing title, etec.,, of copy-
righted drama. Sum. 1 J.P., $500; 2nd offence
same fine or 4 months’ imprisonment, or both.

“

PART VIIIL.

Wilful and Forbidden Acts in Respect of Certain !
i Property—Mischief, ’}
f 510. Wilful damage to property, H.C. and G.S. In {

Class A, imprisonment for life. In Class B, 14
years. Class C, 7 years. Class D, 5 years.
E Class E, 2 years.
511. Arson, H.C, and G.S., imprisonment for life.
512. Attempt to commit arson, H.C. and G.S., 14 years.
i 513. Setting fire to crops, trees, timber, etc., H.C. and
G.S., 14 years.
514. Attempt to set fire to crops, ete, H.C. and G.S.,
7 years.

o
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. Recklessly setting fire to forests, ete.,, H.C. and

G.S., 2 years, Sum. 2 J.P., $50 or 6 months
without or without hard labour.
Threats to burn, ete.,, H.C. and G.S., 10 years.
Mischief on railways, H.C. and G.S., 5 years
Obstructing railways, H.C. and G.S., 2 years.
Injuries to packages in the custody of railways,
or who unlawfully drinks or spills or allows
to run waste any ligquors, Sum. 1 J.P., $20 over
and above value, or 1 month with or without
hard labour, or both.

. Mischief to mines, H.C. and G.S., 7 years.
. Injuries to electric telegraph, ete.,, H.C. and G.S.,

2 years,
Attempt to commit, Sum, 1 J.P., $50 or 3 months
with or without hard labour.

. Wrecking, H.C. and G.S., imprisonment for life.
. Attempting to wreck, H.C. and G.S., 14 years.
. Preventing the saving of wrecked vessels, H.C.

and G.8., 7 years.

Wilfully prevents or endeavours to prevent sav-
ing wreck, H.C. and G.S., 2 years, or Sum. 2
J.P., $400 or 6 months withor without hard labour.

5. Injuries to rafts of timber and works used for

the transmission thereof, H.C, and G.S., 2 years.

. Interfering with marine signals, H.C. and G.S.,

7 years; mooring vessel to buoys, ete., Sum.
1 J.P., $10 or 1 month.

. Removing natural bar necessary for a harbour,

Sum. 1 J.P., $50.

. Injuries to or erasures in election documents,

H.C. and G.S. 7 years.

. Injuries to buildings by tenants, H.C. and G.S.,

b years,

. Injuries to fences, etc., Sum. 1 J.P., $20 over and

above damage; 2nd offence, 3 months with
hard labour.
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. Injuries to landmarks indicating municipal divi-

sions, H.C. and G.S., 7 years.

. Injuries to other landmarks, H.C. and G.S.,, §

years.

. Injuries to trees, etc., wheresoever growing,

amounting to 25 cents in the least, Sum. 1 J.P,,
$25 over and above damages or 2 months; 2nd
offence, $50 or 4 months hard labour; 3rd
offence, H.C. and G.S., 2 years.

. Injuries to vegetable productions growing in gar-

dens, ete., Sum. 1 J.P., $20 over amount of the
injury done, or 3 months' imprisonment with
or without hard labour; 2nd offence, indictable,
2 years.

Injuries to cultivated roots and plants growing
elsewhere, Sum. 1 J.P,, §5 over and above in-
jury done, or 1 month with or without hard
labour; 2nd offence 3 months hard labour.

Attempting to injure or poison cattle, H.C. and
G.S., 2 years.

. Injuries to other animals, Sum. 1 J. P., §100

over and above damage, or 3 months’ imprison-
ment; 2nd offence, indictable.
Threats to injure cattle, H.C. and G.S., 2 years.
Injuries not otherwise provided for, Sum. 1 J.P.,
$20 and also not exceeding $20 compensation
with costs, or imprisonment not exceeding 2
months with or without hard labour,

Cruelty to animals.

. Cruelty to animals, Sum. 2 J.P., $§50 or 3 months

with or without hard labour, or both.

. Keeping cock-pit, Sum. 2 J.P., $50 or 3 months

with or without hard labour, or both.

. Cruelties in the conveyance of cattle, Sum. 1

J.P., $100.
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. Search of premises to ascertain breach of s. 544

—Penalty for refusing admission to peace offi-
cer, Sum. 1 J.P.,, $5 to $20 or 30 days.

PART IX,

'nees Relating to Bank Notes, Coin and Counter-
feit Money.

). Purchasing, receiving or possessing forged bank

notes, H.C. and G.S., 14 years,

. Printing circulars, ete., in likeness of bank
notes, Sum. 2 J.P., $100 or 3 months.

. Counterfeiting coins, ete., H.C, and G.S., im-
prisonment for life,

. Dealing in and importing counterfeit coin, H.C.
and G.S., imprisonment for life.

. Manufacture of copper coin and importation of
uncurrent copper coin, Sum. 1 J.P., $20 for
every lb, troy thereof.

. Exportation of counterfeit coin, H.C. and G.S.,
2 years.

. Making instruments for coining, HC. and G.S.,
life.

. Bringing instruments for coining from mints
into Canada, H.C. and G.S., life.

. Clipping current gold or silver coin, H.C. and
G.S., 14 years.

. Defacing current coins, H.C. and G.S., 1 year.

560. Possessing clippings of current coin, H.C. and

G.S., 7 years.

. Possessing counterfeit coin, H.C. and G.S., 3
years.

. Offences respecting copper coin, H.C. and G.S.,
3. years.

. Offences respecting foreign coins, H.C. and G.B.,
3 years.
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564, Uttering counterfeit gold or silver coins, H.C.
and G.S., 14 years.

565. Uttering light coins, medals, counterfeit copper
coins, ete.,, H.C, and G.S., 3 years.

566. Uttering defaced coin, Sum. 2 J.P.,, not exceed-
ing $10.

567. Uttering uncurrent copper coins, Sum. 1 J.P,
fine twice the value of coin and in default 8
days.

568. Punishment after previous conviction, H.C. and
G.S., imprisonment for life, 14 years, 7 years.

569. Advertising counterfeit money, ete, H.C. and
G.S., b years.

PART X.
Attempts—Conspiracy—Accessories,

570. Attempting to commit certain indictable offences,
H.C. and G.S., 7 years.

571. Attempting to commit other indictable offences,
H.C. and G.S., one-half longest term for
offences.

572. Attempting to commit statutory offences, H.C.
and G.S., 1 year.

573. Conspiring to commit certain indictable offences,
H.C. and G.S., 7 years.

574. Accessories after the fact to certain indictable
offences, H.C. and G.S., 7 years.

575. Accessories after the fact to other indictable
offences, H.C. and G.S., one-half longest term
for offence.

Nore~—If the offence charged is one of conspiring
or attempting to commit, or being accessory after the
fact to, any offence which could not itself be tried
at General Sessions, then only the High or Superior
Court can try it. C.C., s. 583 (i).

e
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1. How to Hold a Court.—A Justice of
the Peace can hold his Court practically in
any place he may choose. The Court is
usually held in a Court room in a Court
House, Police Station, Town Hall, or it
may be held in the Justice’s private house
or office. In any event the place where
the Court is held should be of easy accessi-
bility to all the parties and their witnesses.
In certain cases this may require taking
into consideration the question of expense
where there are a large number of wit-
nesses, some coming from long distances.
It is advisable to fix the Court at some
point nearest to the greater number of
witnesses. The first things, therefore, to
consider in holding a Court are that of
convenience to the parties concerned and
the question of expense.

Assuming that there is a case to be
tried and the place of trial has been
agreed upon, the next question will be
that of the date of the trial. This date
should be fixed also with a view to the
convenience of the parties, and the dis-
tance which the witnesses have to come
might well be taken into consideration.
The Justice will take care, where the ac-
cused is in custody, to see that he is pro-
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perly kept in custody according to law.
This means that where the accused is in
custody there must be some authority for
holding him there; this is usually a war-
rant of remand.  Where the accused is
arrested on a warrant, he should be im-
mediately brought before the Justice, who
should thereupon remand him in custody.
This is done by intimating to the accused
that he is remanded until a certain hour
and day named by the Justice then and
there. This hour and date is marked on
the information and complaint, which the
Justice or some other Justice will have
taken. This remand should be on the pro-
per form and cannot in any event exceed
eight days at any one time, and if at the
end of that period the trial has not yet
begun, the accused would he again re-
manded.  There is an alternative proce-
dure. The Justice may grant bail. The
rule as to this is contained in the Criminal
(fode, and if the Justice has any doubt as
to how to exercise this alternative proce-
dure, he should communicate in serious
cases with the Crown officers, the Attor-
ney-(leneral’s agent or deputy. This
right to grant bail before hearing is obvi-
ously to be used with discretion. If a
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summons is issued instead of a warrant
for the arrest of the accused, such ques-
tion hardly ever arises,

The day for the trial having arrived, the
Justice will be at the place appointed in
good time so as to familiarize himself with
the proceedings which are to take place.

There should be present with him a con-
stable. With this person present, the Jus-
tice may find that the proceedings run a
good deal smoother. The constable will be
necessary where the prisoner is to be
escorted from one place to another, and
generally he will be found useful. A per-
son who specializes in constable’s work,
such as members of the Royal North-West
Mounted Police and Provineial Police,
know a good deal of the procedure to be
followed in Justices’ Courts, and these
persons can be of great assistance to the
Justice. A cordial relationship between
the Justice and the constable resulting in
harmonious work is to be appreciated; at
the same time, however, the Justice must
not look to the constable to exercise discre-
tions which rest with the Justice, e.g.,
amount of fine imposed or bail to be given.

JM—3
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On the arrival of the constable, the Jus-
| tice shall ask him to see if all the parties |
i are present, and if any of them are repre-
sented by a lawyer, and ready to go on
with the case. On being assured that all
the parties are ready to go on, the Justice
may then commence the proceedings. If a
particular hour has been fixed for the \
hearing, the Justice should really take his
seat at that time, but it is usually a mat-
ter of accommodation and courtesy to as-
certain if the parties are ready to go on,
as the accused might be prejudiced.

The Justice having taken his seat at his -
desk, he should find the Court room some- '
thing like this:

. J. P,
X Constable Chair
X Accused
O Bible
0 Code | R M

[0 Memo. Book

Pencil . W
lf“" . Inf. and Deposition
Small Seals Complaint Forms

0 mk

O [ Lawyers [[] Witness Chair

Witnesses and Public
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The Justice then reads over the inform-
ation and complaint to himself and notes
carefully the charge. The constable
should then be asked to open the Court.
This is a formality which should not be
omitted, although it may appear to the
Justice and all concerned an empty form-
ality. The constable calls out ‘‘ order,””
and he will without further instruction see
that the Court is properly opened to the
public. ' ’

The Clourt having been opened the ques-
tion then arises, what kind of a trial is it
going to be? This is all important. The
trial may be either (1) a preliminary en-
quiry, (2) a summary conviction trial,
(3) a trial of an indictable offence (with
another Justicd) under see. 773 of the
Code, (4) an insanity case, or (5) hearing
under some provincial law of a civil or
half civil and half eriminal matter. The
Justice may, and rightly too, say, ‘“ How
am I to know which of these it is going to
be?’’ There is an easy way out of the diffi-
culty. Look at the information and com-
plaint and see what is the offence. It must
be either an indictable offence or an
offence punishable on summary conviction,
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or it may not be an offence at all. If the
Justice does not know the difference be-
tween an indictable offence and that pun-
ishable on summary conviction, he should
look up the section in the Aet dealing with
the matter, and the table giving offences
punishable on summary conviction and on
indictment. If the section contains the
words ‘* punishable on summary convie-
tion,”” the Justice will realize that he is
holding a summary conviction trial, 1If the
section says it is an indictable offence then
he can only hold a preliminary hearing
when he is sitting alone, or, when sitting
with another Justice, a trial for certain
offences only under see. 773. This in-
formation should settle any doubt in the
mind of the Justice as to these matters. If
the matter is neither punishable on sum-
mary conviction nor indictment, it would
be well for the Justice to find out how he
comes to be sitting on the case at all. If
it is a hearing under some statute, such as
insanity or wage cases, the Justice should
look up the Aect dealing with the matter
and carefully read how far his jurisdiction
extends. If it is a hearing under see. 773
of the Criminal Code, he should (unless he
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is a police magistrate, ete., having powers
of two Justices) look around for his bro-
ther Justice and see that he is sitting by
his side.

Having decided to which of these differ-
ent classes the case belongs, the Justice
should dismiss from his mind any other
kind of procedure and not mix a trial with
a hearing, nor commence one way and
change to another, for this error may be
fatal to the legality of the proceedings, and
if any change is to be made, the proceed-
ings had better be commenced over again.

2. How to Hold a Preliminary Hearing.
—Upon holding a preliminary hearing a '
Justice would be well advised to first con-
sult the table of indictable offences to re
assure himself that the offence charged is
an indictable one.

A preliminary hearing, sometimes called
a preliminary enquiry, is nothing more or
less than an investigation into the facts
upon which the information and complaint
has been laid. The object in holding the
enquiry is to ascertain whether there is
what is known as a ‘““prima facie’’ case

against the person charged. A prima facie
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case may be explained as a case which on
the face of it, after hearing the story of the
witnesses for the prosecution without fur-
ther explanation from the accused, appar-
ently shows that he has committed an in-
dictable offence. The accused, however, is
given an opportunity on a preliminary
hearing to make a statement, though not
under oath, and this is known as the
‘““statement of the accused.” In addition
to this the accused has the privilege of
giving evidence on oath by himself and by
witnesses.

The hearing is an enquiry preliminary
to another trial before a Court having
higher authority than that over which the
Justice presides, and, therefore, it is essen-
tial that the proceedings should be regu-
larly and carefully conducted, as they come
under the serutiny of Judges and officials
and consequently reflect on the Justice’s
capabilities should any irregularities take
place.

The first step is to see that the accused
is present in person. If he is under arrest
he should be in charge of the constable.
Upon the Justice taking his seat as at any
other trial, he should look over the papers
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before him on the desk, which he will no
doubt find equipped with pen, pencil, ink,
paper, a criminal code, a Bible, the in-

formation and complaint, statement of
1 accused, some deposition forms and his
own seal of office, or in lieu thereof some
small red seals. The accused is politely
asked to stand up in his place and the
charge as contained in the information and
complaint should be distinetly and audibly
read to him. If he is a foreigner, not un-
derstanding English, the charge should be
interpreted to him. The accused now re-
sumes his seat. He is not asked to make
'} any statement at this particuiar time and
he should not be ecalled on to plead
“guilty”’ or ‘“ not guilty.”” The Justice is
not holding a trial, he is holding an en-
quiry, and it is immaterial to him whether
the accused is guilty or not guilty. That
is for a higher Court to decide.

The next step is for the Justice to call
upon the informant to come forward with
his witnesses to give his story. The wit-
ness, whether it be the informant himself
or some other person, should be sworn on
the Bible or other book, according to the
creed of the witness, or he may affirm.
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Where the oath is taken on the Bible the
following oath will be sufficient: ‘“ You
swear that the evidence you shall give the
Court touching the matters in question
shall be the truth, the whole truth and noth-
ing but the truth. So help you God.”” If
the witness wishes to affirm he may be
allowed to do so, and the following words
used: ‘“ I solemnly affirm that the evidence
to be given by me shall be the truth, the
whole truth and nothing but the truth.”’

In all cases the witness stands up when
he takes the oath or makes his affirmation.
His head should be uncovered, except in
cases where his belief is such that it is
otherwise required, as it does in some
cases, for instance when a Jew swears
upon the Pentateuch. The Bible should be
held in the right hand, and after repeating
the words, should be kissed by the witness.
It might be well to note that Ruthenians,
Bukowinians, Roumanians, Poles and Rus-
sians, either Greek or Roman Catholie, are
sworn on the Crucifix. The manner fol-
lowed is somewhat as follows:

Two candlesticks with candles in them are
placed in front of the witness and between
the candles is placed the Crucifix. The
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candles are lighted, the witness holds up
the thumb and first two fingers of his right
hand and the following oath is then admin-
istered: ‘“ You swear by God Almighty,
Father, Son and Holy Ghost, and by the
Virgin Mary and all that is holy, that the
evidence you will give to the Court shall
be the truth, the whole truth and nothing
but the truth, so help you God.”

The witness repeats the oath as it is ad-
ministered word by word, and at its con-
clusion kisses the Crucifix.

The Justice may think there is quite a lot
of formality about swearing an oath, but
he should remember that the object of an
oath is to bind the conscience of the person
who takes it, and consequently whatever
form has the most effect according to the
religious belief is the best.

Where the witness is a child of tender
years, the evidence may be taken without
the formality of an oath. It is advisable,
however, that the evidence of a child of ten-
der years should be corroborated by some
other material evidence. This, however,
does not affect the taking of such evidence,
but only the value of it when taken.
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The witness having been sworn, or made
affirmation, gives his testimony. Where
the witness is a woman, the Justice should
out of courtesy to her see that she is pro-
vided with a chair to sit on while giving
her testimony. The witness may have the
assistance of a lawyer while giving testi-
mony, but if the witness is being questioned
by the lawyer for party by whom the wit-
ness is called, the Court should see that
what are known as ‘‘leading questions’’
are not asked. These questions are asked
with the intention of prompting the wit-
ness. A certain amount of latitude is, of
course, necessary to get at the matter at
issue, but the story must come from the
witness and not from the person who is
assisting the witness. The Justice takes
down the evidence on the deposition
forms in longhand or by shorthand re-
porter.

When the witness has told his story,
either with or without the assistance of a
lawyer for the party who calls him, and he
has nothing to add to it, he has given what
is called evidence ‘“ in chief.”” In other
words he has given the facts so far as he
knows them. The Justice can, during this
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or afterwards, ask the witness any ques-
tions which may have arisen in his mind
during the time he has been listening to
this witness. The other party also has
the right to ask the witness questions, and
this is called ¢ eross-examination.’’” The
idea of this is to find out whether the wit-
ness is telling the true facts as known to
that witness. A good deal of latitude is
allowed in asking these questions in cross-
examinations, and direct and leading ques-
tions are allowable. The Justice should
see, however, the witness is having fair
play.

This procedure will continue in respect
of each witness who gives testimony, and
the Justice will take charge of any articles
or things referred to in the evidence when
produced in Court. These are called
¢ Exhibits,”” and form very material evi-
dence in a trial and should be carefully
marked so that they can be identified and
kept for future use.

All the evidence having been given for
the informant, or prosecution as it is
called, the Justice will ask the accused
politely to stand up in his place. He will
now ask the accused whether he wishes the
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depositions to be read again. After the
depositions have been read or the reading
dispensed with there is read to the accused
what is known as the ‘¢ statement of the
accused.”” This is a form which the Jus-
tice will have on hand. This form speaks
for itself. Itisintended to ascertain what
the accused has to say in explanation of
what the witnesses for the prosecution
have put forward against him. He is not
bound to say anything and usually re-
mains mute or says the word ‘‘ nothing,”’
in answer thereto. Whatever the accused
says should be put down in his exact
words. If he does not make any state-
ment at all the word ‘‘ nothing > may be
inserted in the space in the form. This
having been done, the accused should sign
the form and the Justice should also sign
the form in order to make it complete and
regular.

The accused should then be addressed
by the Justice, who asks him if he wishes
to give evidence on his own behalf, or if
he has any witnesses whom he desires to
call. If he wishes to give evidence, he
should leave his place and go to the witness
stand and there be sworn and give his evi-

e
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dence, and he can be cross-examined like
any other witness. Any witnesses he may
wish to call should be sworn and then in
their turn give their evidence and submit
to a cross-examination in the usual way.
The evidence on both sides being com-
plete it is the turn of the Justice to take a
hand in the proceedings.

The Justice may or may not wish to
read the evidence over, but in any event
he should glance through it to see if he
has got all the facts clear in his mind.
There may be questions of law which he
would like to have explained, and would
like to hear what the lawyers (if any) on
the case have to say. If one is given this
opportunity, the other also should have
the privilege. That is only fair. Having
heard what they have to say the Justice
will then be in a position to make up his
mind as to what he is going to do with the
case. The question will probably have
already run through this mind, ‘‘ What
can a Justice do with the case ’? He can
do one of three things.

(1) Dismiss the case;

(2) Commit for trial;

or (3) Remand on bail.
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The Justice may well say, ‘‘ Yes, I can
do any of these things, but when shall T
do the one and not the other ”’? This is
one of the places where the good judg-
ment and common sense of a magistrate
is to be taken into account. If the assist-
ance of other persons’ opinions can be of
any use to the Justice, the words in Daly’s
Book on Canadian Criminal Procedure
may here be given for the Justice’s guid-
ance:

“ The Justice is not called upon to de-
cide the guilt or innocence of the accused,
but after considering the whole evidence
he has to form an opinion as to whether
or not a sufficient case has been made out
to put the accused on his trial. It is not
for the Justice to balance or weigh the
evidence as if he were trying the accused
for the offence charged. If the witnesses
for the accused have explained away the
facts given in evidence by the witnesses
for the prosecution which go to the root
of the matter and they establish the pri-
soner’s innocence, or the utter improba-
bility of the story put up by the prosecu-
tion, this will render further proceedings




PRELIMINARY IHEARING, 17
-
unnecessary and the accused should be
discharged.”’

If the Justice thinks that the evidence
is sufficient to put the accused on his trial,
he should commit him for trial or remand
him to appear under recognizance at the
next. Court of competent Criminal Juris-
diction, on bail. It need hardly be said
that where the evidence is perfectly clear
and if the case is a very serious one a
committal is the safest course to pursue,
as the Justice has very limited powers to
grant bail.

If committed for trial the warrant of
commitment should be very -carefully
made out and handed to the constable to
escort the prisoner to gaol.  This warrant
of commitment is signed and sealed by the
magistrate. These precauntions should
never be overlooked.

If it is the intention of the Justice to
remand on bail he can do this alone where
the imprisonment for the offence would
be less than five years, or with the ser-
vices of another Justice where the offence
is punishable with five years’ imprison-
ment or over, except offences punishable
with death. A remand on bail is granted
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on the accused entering into the recogniz-
ance with sureties. This recognizance
should be carefully drawn up in order
that the accused will be on hand for his
trial before the Superior Court. In par-
ticular he should see that he is called upon
to appear at the next Court of competent
criminal jurisdiction.

The recognizance having been entered
into the accused will be released. In all
cases the witnesses should be bound over
to give evidence after a committal or re-
mand for trial. A committal for trial
should be reported at once to the Crown
officers as in Table II.

TABLE II.

RerorT or CoMMITTAL.

Ledue, Alberta,
20th September, 1916.
Sir,—I have the honour to report as fol-
lows: re James Johnson, charged with
theft from the person. Heard at Ledue
on 20th day of September, 1916, and to-
day committed to Provincial Gaol at Fort
Saskatchewan, for trial at the next Court
of competent jurisdiction at Kdmonton.
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Depositions forwarded to Clerk of
Court at Edmonton on 20th September, A
1916.

Solicitor for defence, John Bright, of
Edmonton.

Witness to be called for prosecution
at trial: 1. Thomas Jones, Ledue, Alberta,
farmer.

I have the honour to be, Sir,
Your obedient servant,
( Signed) WM. Brown,
Justice of the Peace.
To the Deputy Attorney-General.

The Justice may think that so far as he
is concerned the trial is now over, but he
has yet important duties to perform. He
has disposed of the case before him and
now his duty is to put the matter in the
hands of a higher authority. How is he
going to do this?

There is an officer called the Clerk of
the Peace, or Clerk of the Court, situate
in the district where the accused is to
have his trial. To him then should be
sent the (1) depositions, (2) exhibits
(which should be carefully wrapped up

so as not to be injured in transit); (3)
JM.—4




\ H0 PRELIMINARY IHEARING EXPENSES,

't Statement of Accused; (4) The adjudica-
tion of committal or recognizance of bail,
and other papers. On receipt of this the
clerk enters the accused’s name on the
docket for hearing. In addition to this
the Justice would be well advised to send
to the Crown officers, the Attorney-Gen-
eral’s agent or deputy, a report of the
committal or remand on bail, as they will
have to see that the Crown is represented
at the trial of the accused. In this report
of committal there should be given as in
Table 1I., names and addresses of the wit-
nesses who are to give evidence at the
trial. Any accounts which may have to
be paid for expenses at the preliminary
hearing should be certified as to attend- \
ance, and the Justice will sign the same
as to this, These accounts are not paid
as a matter of course, but are paid as a
matter of grace, as no costs are allowed
by the Court on preliminary hearings, and
it is only in exceptional cases like murder
trials that these accounts are given con-
sideration. The Justice should, there-
fore, not promise that the same will be
paid, but that they may receive consider-
ation.
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The question of expense to the accused
and to the Crown in criminal cases is one
to be borne in mind. The committal of
weak cases where there is no grand jury
to sift the evidence, and the subsequent
acquittal of the accused is to be avoided
as far as practicable. There is the ex-
pense of the prisoner’s defence and that
of witnesses travelling long distances and
the counsel for the Crown, jury fees and
also expense of keeping accused in gaol,
which soon assume large proportions. By
the use of good judgment and common
sense in such cases, not only is the accused
given fair treatment, but the Province is
not burdened with unnecessary expense.

Summarizing the events which happen
in a preliminary hearing, the Justice will
note the following:

1. Justice takes his seat.

2. Reads charge to accused.

3. Swears the witness,

4. Witness gives evidence in chief.

5. Witness is cross-examined.

6. Witness is possibly re-examined.

7. Witness is- cross-examined on his
re-examination.
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8. Evidence for prosecution closed.

9. Justice reads statement of accused.

10. Accused asked if he wishes to say
anything in answer to it.

11. Accused asked if he wishes to give
evidence by himself or by witnesses,

12. Accused and witness give evidence
and are examined and cross-exam-
ined.

13. Evidence for defence is all given.

14. Exhibits all marked.

15. Justice commits, discharges or re-
mands accused.

16. Commitment signed and sealed.

17. Recognizance signed.

18. Depositions and exhibits sent to
Clerk of Court.

19. Committal reported to Deputy At-
torney-General.

3. How to Hold a Summary Conviction
Trial.— Upon holding a summary convie-
tion trial the Justice would be well ad-
vised to first consult the table of offences
which by the Criminal Code are punish-
able on summary conviction. Care should :
be taken where two Justices are required
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to constitute the Court. For other offences
the statutes should be consulted.

Trials on summary convietion are the
commonest trials which take place be-
fore a Justice of the Peace. Frequently
the Justice will bhe asked for advice
on subjects which may or may not
be the subject of a summary convietion.
and when in doubt the Justice should
never take up such a case without first
going into the facts with the person sub-
mitting the case, and then only should
he accept the information and complaint
when he has found that the facts consti-
tute an offence against the law.

Quite a number of Dominion and Pro-
vincial Aects besides the Criminal Code
I make offences punishable on summary
conviction, and where a party claims to
be acting in the enforcement of these Aects
it might be well for him to point out to
the Justice the section in the Aet. The
benefit of this is obvious. The Justice
will then have no difficulty in framing his
information and complaint correetly, and
he will not fall into the error of assuming
to act in cases where he has no jurisdie-
tion.




hE! SUMMARY CONVICTION TRIAL.

A summary conviction proceeding is
commenced by an information and com-
plaint. This is one of the forms supplied
to the Justice. It is said to be ‘“laid ”’
when it is sworn to by the informant be-
fore the Justice, signed by the informant
and signed by the Justice.

The information and complaint hav-
ing been laid, the next question is for the
Justice to decide on the issuing of a sum-
mons. It is advisable in summary con-
vietion matters to issue a summons in-
stead of a warrant, although both are
applicable.  The summons contains a
memorandum of the charge, and the date
upon which the case is to be heard, and is
signed by the Justice and served on the
accused by a constable,

When served the constable should mark
on the back of the copy or original which
he retains a memorandum of this service
and hand the same to the Justice. This
memorandum will be a good answer to
any person who says he was never served.
The same applies to summons for wit-
nesses, which is a similar form.

The day having arrived for the hear-
ing, the Justice should attend in good time
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, in order to familiarize himself with the
proceedings. The constable should be
asked to ‘ascertain if the parties are ready
to go on with the case. All being ready
the Justice takes his seat. It may be that
the parties have come to an amicable
settlement of their difficulty unknown to
the Justice and the party who laid the in-
formation may wish to withdraw it. So
long as the Justice is of opinion that no
miscarriage of justice will result in.this
procedure, he may allow this to be done.
His duties in that case will be very light
and there will be little else to do but make
up the bill of costs according to section
770 of the Code.

Should the parties not be in a position
to go on but wish an adjournment, it is
discretional with the Justice whether or
not he shall give it, but in no case must
the refusal of it by the Justice be allowed
to prejudice the accused in his defence, or
this may be a ground for upsetting the
proceedings.

Assuming that the parties are ready to
go on with the case, and do not wish an
adjournment and do not withdraw the in-
formation, then the Justice may proceed.

T p—— |
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The first thing for the Justice to do
is to read over the information and com-
plaint first to himself and then audibly
and distinctly to the accused, who should
be standing up in his place. On the desk
before the Justice there should be in the in-
formation and complaint, blank deposi-
tion forms, and, of course, the Criminal
Code, a Bible, pen and pencil, ink and
paper and his seal of office, or in lieu of
that small red seals. The Court will look
something like this:

J. P,
X Constable Chair
X Accused
[ Bible ISR
O Code
[0 Memo. Book
Pencil [ — L
Pen Int. and  Deposition
Small Seals [Complaint ~Forms_
O mk
[0 [ Lawyers [[] Witness Chair
Witnesses and Publie

In answer to the charge as read, the
accused should be asked to plead either
“ guilty ”” or ‘‘not guilty.”” No other

—
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words or statement should be- accepted
from him at this time. If he stands mute
the Justice should enter a plea of ‘‘ not
guilty,”’ stating on the information that
the accused stood mute. Whatever be the
plea the Justice should mark it on the
face of the information.

Prea or GuILty.

Perhaps the Justice will think on re-
ceiving a plea of guilty in answer to his
question that there is nothing much more
to do than sentence the accused. The ac-
cused may be pleading guilty to some-
thing of which he knows nothing, and pos-
sibly to something which is not an offence
at all. The Justice could, without any great
inconvenience, in such cases take down de-
positions of the informant and his wit-
nesses to safeguard any such questions
arising after the proceedings are closed.
The Justice might well also explain to the
accused the meaning of the plea of guilty,
to see that he understands the proceedings
and that his opportunity to explain things
is prevented by giving such a plea. The
accused has under the Code a right to

give a full answer and defence to the

P ———
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charge laid. If the plea of guilty remains
unchanged after this, the Justice should
consider what punishment will meet the
case. Having made up his mind the deci-
sion should first be written down on the
information and complaint, and then read
to the accused without being changed. To
do this the Justice will ask the accused
politely to stand up and will address him
as follows:

JUDGMENT,

“ Having pleaded guilty to a charge of

I sentence you to forfeit and pay
forthwith as a penalty, the sum of $

and to pay to the informant his costs,

amounting to $ , and in default you

will serve days’ imprisonment with
hard labour in the Provincial Gaol
at y?

This done, the accused will exercise his
option to pay the fine or take the impri-
sonment. This is called a penalty or con-
viction with the option of a fine in the
first instance. Where the accused pays
the fine and costs the Justice should give
a receipt for the money paid and enter

' the receipt of the money in his memoran-
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dum book, in which he keeps a record of
the proceedings.

Where the accused on a plea of guilty
does not exercise his option and pay the
fine, but takes his imprisonment in default,
the Justice will have to make out, sign,
seal, and hand to the constable a warrant
of commitment (with the option of a fine
in the first instance) to prison, usually
the nearest Provincial Gaol.

Upon the Justice handing the warrant
of commitment to the constable where
imprisonment is to be served, or upon
giving the receipt for the fine and costs,
where the fine is paid, the Justice should
ask the constable to close the Court.

TABLE III.
Form or REMiTrANCE OF FINE,

Ledue, Alberta,
Province of Alberta.
CanNapa

12th September, 1916.
Sir,—I enclose herewith the sum of $10
(ten dollars) being the amount of the pen-
alty collected on the 12th day of Septem-
ber, 1916, from James Johnson, upon the

1
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information of Thomas Jones, of Ledue,
imposed by William Brown at Ledue, on
the 11th day of September, 1916, on con-
vietion for unlawfully assaulting the com-
plainant, Thomas Jones, contrary to the
provisions of section 291 of the Criminal
Code of Canada.

I also certify that costs to the amount
of $3 (three dollars) were imposed upon
the defendant as follows:

TROMIRMOn s surssvriineal s 50
Arrest on warrant .....:... 1.50
T A R, 1.00

$3.00

Your obedient servant,
WiLLiam Browy,

J.B,
The Deputy Attorney-General.

N.B.—If informant is entitled to a
moiety of the fine and the same has been
paid to him, his receipt must accompany
this statement. Cheques should be made
payable to ‘“The Attorney-General,”’ and
should be marked by the bank on which
they are drawn.

The Justice having now dealt with the
case so far as the prisoner and the pub-
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lic are concerned, has yet to make his re-
port of the proceedings to his superior
officers. This can be done as follows:

Take two large envelopes, address one
to the Deputy Attorney-General for the
Province, or other person to whom the
fine is payable, and address the other to
the Clerk of the Court for the judicial
district in which the Justice resides.
Place inside the envelope addressed to the
Deputy Attorney-General or other per-
son to whom the fine is payable, a form as
in Table I1L., together with the money paid
as a fine or penalty in the case, if any.
In the envelope addressed to the Clerk of
the Court place the information and com-
plaint, the depositions and a form of con-
vietion or memorandum of the disposition
of the case. Both these envelopes should
be posted not later than the day following
the trial, as in many instances the parties
wish to appeal from the convietion and 15
days only is allowed within which this can
be done. It is essential, therefore, that
all the papers should be in the hands of
the Clerk of the Court at the first avail-
able opportunity.
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Prea or Nor GuiLry,

The Court having been opened and the
Justice having taken his seat, and the ac-
cused in answer to the Justice’s question
as to how he intends to plead, says ¢ not
guilty,”” the proceedings will take a little
longer than on a plea of ‘“ guilty.”’

The first step where there is a plea of
not guilty is for the Justice to so mark the
information and complaint. He will do
this by writing on the face of it the words,
““ Accused pleaded ‘not guilty.” Date
16th August, 1916, J.P.”’

Having done this the Justice will ecall
on the prosecution to prove its case. This
is done by the calling of witnesses who
make their statements under oath. KEach
witness will come forward to a place not
far from the desk of the Justice and is
sworn on the Bible or in other appro-
priate manner according to the religious
belief of the witness, or he may affirm.
The first witness having been sworn, his
testimony is commenced, the Justice tak-
ing the same down himself in longhand,
where there is no Court reporter taking
the evidence. If the witness is a woman
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the constable will in order to be as courte-
ous as possible provide her with a chair to
sit on while giving her testimony. The
Justice may allow any other witness to sit
or stand as he pleases. The testimony
having been duly given by the witness
with or without the assistance of a lawyer,
the evidence in chief is said to be all in.
That means the main part of the witness’
story has been given, and so far as the
party for whom testimony is given, the t
witness has told all he knows. The oppo-
site party has, however, the right to ques- |
tion the witness about the story already i
told. This is called a cross-examination
or cross questioning. There are certain
rules regarding evidence regulating the
kind of questions which can be asked
on an examination in chief or a cross-ex-
amination, and as they are very intricate
the giving of them here might confuse the
Justice. It might be well here to mention
that on an examination in chief, no direct
questions can be given with the intention
of prompting the witness in his story, for
it is intended that he shall give the story
as he knows it, and not as someone else
knows it. Upon a cross-examination it is
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different, for in this case the intention is
to find out whether the witness is hiding
something which would assist the Court,
or whether the story told is true or false.
Considerable latitude is therefore allowed
in  cross-questioning the witness. The
Justice will see, however, that the witness
is given fair play.

The witneses for the accused or defence
are also entitled to give their side of the
story, and they in their turn having been
sworn, given their testimony, are subject
to be cross-examined by the other side.
When all the evidence for both sides is
complete, the Justice can now take a hand
in the proceedings. No doubt he has been
sitting patiently waiting for the end of
the many versions of the same story, and
his mind may or may not be very clear on
the facts. He may also wish to know
more about the law on the subject. This
opportunity where there are lawyers act-
ing for the parties is always available, as
they are there to assist the Court. There
is not the slightest doubt that lawyers can
be of great assistance to the Justice in
rendering a fair, impartial decision cor-
rect both in law and on the facts.
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The Justice will do well to listen to
their arguments and give every consider-
ation to their statements of the law. At
the same time the Justice may feel that
they are not giving the Court the assist-
ance they should. The lawyers are there
to assist the Court and in the interest of
their respective clients far rather wish the
Court to be with them than against them,
and consequently will not place all kinds
of objections to the Court’s proceedings
without quoting the law. Where this does
happen the Justice should not hesitate to
ask the lawyer for the authority upon
which he bases his argument, There must
be some statute or case law or book on the
subject, and if he can, he will readily point
the same out to the Justice. If he cannot
so point out the authority to the Justice
then the Court can exercise its own discre-
tion. If the Justice prefers to look up
the law on the subject he can adjourn
the case to do this. He has a further
alternative. He can consult the Crown
officers, the agent of the Attorney-Gen-
eral or his Deputy, on the subject, and
he should not hesitate to do this, if it

JM—5
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is an important matter, or one upon
which they cannot agree.

The Justice has now reached that part
of the proceedings known as the adjudica-
tion. That means the decision which he
is going to give on the facts. The accused
has pleaded not guilty. The question now
arises, does the evidence disclose guilt
or innocence? Is the evidence consistent
with his plea? Whatever the Justice may
like to do, he can only arrive at a deci-
sion to dismiss or to conviet, or make
order as provided in sec. 726 of the Crim-
inal Code.

O~ A DismissarL,

If the Justice decides to dismiss the ’
case, he should first write down on the
face of the Information the following
words: ““ Judgment—I dismiss the case
with costs,”” date it, and sign or initial it.
He will then discharge the aceused from
custody, reading his decision aloud so that
the acensed and all present can hear it.
The accused will be standing up waiting
to receive this information. This having
been done the costs will have to be made
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up according to the tariff laid down in
section 770 of the Code. These costs are
paid to the accused where the case is dis-
missed. Having settled this bill the Jus-
tice may leave his seat and the constable
can close the Court.

The Justice has vet, however, certain
executive acts to perform and should not
lose any time in making out his returns.
This can be done by taking two large enve-
lopes, one addressed to the Deputy Attor-
ney-General, the other to the Clerk of the
Court. In the envelope addressed to the
Deputy Attorney-General should be put
a form of Dismissal of Information. In
the envelope addressed to the Clerk of
the Court should be put the information
and complaint, the depositions and any
other papers relating to the case. The
Justice might well enter up in his mem-
orandum book a record of the cases, so
that when making out the half-yearly re-
turns he will have all information on hand.

TABLE 1V.
Tarirr or FEgs.
770. The fees mentioned in the follow-
ing tariff and no others shall be and con-

——
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stitute the fees to be taken on proceedings
before Justices under (summary convic-
tion) Part XV.

Fees to be taken by Justices of the Peace
or their Clerks.

1. Information or complaint and .

warrant or summons ........ $0.50
2. Warrant where summons issued

in first instance ............. 0.10
3. Each necessary copy of sum-

mons or warrant ............ 0.10

4, Kach summons or warrant to
or for a witness or witnesses.
(Only one summons on each
side to be charged for in each
case, which may contain any
number of names. If the jus-
tice of the case requires it, ad-
ditional summonses shall be is-

sued without charge) ......... 0.10
5. Information for warrant for wit-
ness and warrant ........... 0.50

6. Each necessary copy of sum-
mons or warrant for witness.. 0.10

7. For every recognizance ....... 0.25

8. For hearing and determining
R PR P i ™ . 0.50
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=

If case lasts over two hours ....$1.00

10. Where one Justice alone cannot

lawfully hear and determine

the case, the same fee for hear-

ing and determining to be al-

lowed to the associate Justice.

11. For each warrant of distress or
commitment ................. 0.25

12. For making up record of convie-

tion or order where the same is

ordered to be returned to ses-
sions or on certiorari ......... 1.00

But in all cases which admit of a

summary proceeding hefore a

single Justice and wherein no

higher penalty than $20 can be

imposed, there shall be charged

for the record of convietion not
IOXE ERBIL .« o oo o onsvie s siarei s 0.50

13. For copy of any other paper con-

nected with any case, and the

minutes of the same if de-
manded, per folio of 100 words 0.05

14. For every bill of costs when de-
manded to be made out in detail 0.10
(Ttems 13 and 14 to be chargeable only

when there has been an adjudication.)
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Constables’ Fees.

1. Arrest of each individual upon a
WATTANE « o v v v veen ot e eeeeens $1.50

2, Serving SUMMONS . ...vvveenooss 0.25

3. Mileage to serve summons or
warrant, per mile (one way)
necessarily travelled ......... 0.10

4. Same mileage when service can-
not be effected, but only upon
proof of due diligence,

5. Mileage taking prisoner to gaol,
exclusive  of  disbursements ~ |
necessarily expended in his con-
VOYRROB .+ vaiiv | o5 dlenior sy o 0.10

6. Attending Justices on trial, for

each day necessarily employed

in one or more cases, when en-

gaged less than four hours ... 1.00
Attending Justices on trial, for

each day necessarily employed )

in one or more cases, when en-

gaged more than four hours .. 1.50

8. Mileage travelled to attend trial
(when public conveyance can be
taken, only reasonable disburse-
ments to be allowed), one way
DSEUOT of o L el e sk s 0.10

-3
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9. Serving warrant of distress and

returning same .............. $1.00
10. Advertising under warrant of
GIBEPORS’ .. i e e e 1.00
) 11. Travelling to make distress or to

search for goods to make dis-
tress, when no goods are found
(one way) permile ........... 0.10
12. Appraisements, whether by one
| appraiser or more-—two cents
in the dollar on the value of the

‘ goods,
" 13. Commission on sale and delivery
! of goods—five cents in the dol-
¢ lar on the net proceeds,
Witnesses’ Fees.
1. Each day attending trial ...... $0.75
2. Mileage travelled to attend trial
(one way) per mile .......... 0.10
} 55-56 V., c. 29, s. 871; 57-38 V.,

e. 97, s. 1.

Interpreter’s Fees.

1. Each day attending trial ...... $2.00
2. Mileage travelled to attend trial
(one wn\') ]wr T o i 0.10

89 Ed. 7, e

J—
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Ox A CONVICTION.

If the Justice decides to econviet the
accused he should first write down on the
face of the information this fact. It could
be done as follows: ‘“ Judgment—I find
the accused guilty of the offence as
charged and sentence him to forfeit and
pay forthwith the sum of $10, and $3 the
costs, and in default to 15 days imprison-
ment with hard labour in the Provincial
Gaol at Fort Saskatchewan. Date, 16th
August, 1916, signed J. P.”” This is the
memorandum of adjudication, and every
Justice inflicting the penalty of a fine
should make an adjudication in writing.
Having done this, the Justice will ask the
accused to stand up in his place and
address him in terms similar to that which
he writes on the face of the information,
making on it, of course, personal reference
to the name of the accused.

This done, the acensed will exercise his
option of paying the fine or taking his im-
prisonment in default, as this kind of a
sentence is called a conviction with the
option of a fine in the first instance,
Where the accused is sentenced without
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the option of a fine, this means straight
imprisonment in the first instance. This
can only be done when the statute spe-
i cially says that imprisonment may be
{ given.
| If the accused pays his fine, the Justice
should give him a receipt for the amount
and see that the costs are made up accord-
ing to section 770 of the Code, as the same
appears in the table of tariff of fees.
Where imprisonment either in the first
instance or in default is to be served, then
a warrant of commitment (for imprison-
ment) will be necessary. The Justice will
' make this out on the proper form, sign
and seal the same, and hand it to the con-
stable to escort the prisoner to gaol.

The Justice has yet certain executive
acts to perform and as soon as he enters
the proceedings in his memorandum
book he should get two large envelopes
and address one to the Deputy Attorney-
(General and one to the Clerk of the Court
for the Judicial Distriet in which the Jus-
tice resides.

In the envelope addressed to the Deputy
Attorney-General he will insert the Form

—
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for remitting penalties, Table TIL., show-
ing particulars of the fine and send along
with it the money received. To the Clerk
of the Court he will send the information
and complaint, depositions and exhibits (if
any), along with a memorandum of his ad-
judication and a convietion under his hand
and seal of office. This ends the case so
far as the Justice is concerned, unless an
appeal is taken from his decision. This
is done by serving the Justice with a notice
of appeal and filing one copy of the same
notice with the Clerk of the Court, to
whom the papers will already have been
sent. Usually the acensed gets a lawyer to
do this, and the Justice should immediately
on being served with a notice of appeal
send the same in an envelope addressed to
the Deputy Attorney-General. TIf this is
done right away the Deputy Attorney-Gen-
eral will see that the case is attended to on
the subsequent hearing, All the Justice will
have to do is to see that the fine and costs
are paid and that there is collected from
the accused an additional deposit of $25
for the costs of tae appeal or in lieu
thereof a recognizance on appeal. This
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should also be sent to the Clerk of the
Court.

Summarizing the proceedings the Jus-
tice will see that the information and com-
plaint is the most common form he will
have to deal with, and that it is the docu-
ment upon which all summary proceedings
are or should be recorded. During an ex-
tended case it will no doubt have an ap-
pearance something like Table VI.

TABLE. V.
A ComprLeTE INvFORMATION AND (COMPLAINT

Canada )
Province of Alberta )

The information and complaint of
Thomas Jones of Ledue, in the Province
of Alberta, farmer, taken this 10th day of
September in the year 1916, before the
undersigned William Brown, one of His
Majesty’s Justices of the Peace in and
for the said Province, who saith that
James Johnson of Ledue aforesaid, far-
mer, on or about the 8th day of Septem-
ber, A.D. 1916, at or near Ledue, in the
said Provinee, did unlawfully assault the
complainant, Thomas Jones, by striking
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him in the face with his fist, contrary to
the Criminal Code of Canada.
RECORD,
AM,
11/9/16 Court opened ......ovo0vvves Td.
11/9/16 Court adjourned to 2 p.m..... T.J,
P.M.
11/9/16 Court opened 2 pm..........
11/9/16 Accused pleaded not guilty. .
11/9/16 Found guilty ......c0000. .
11/9/16 Fine paid, $. .ceccoevevvnnes
CosTs.
Inlormatlon - sosisossiesnsisarsiens $0.50
Arrest on WArPANE «coccoeosssnoces 1.5
EOAPINE '« o5 vavns0ns R 1.00
$3.00
Minute of Adjudication,
James Johnson found guilty of assault and |

fined $10 and $3 (costs) of the Court, or in
default of payment forthwith, 3 months’ im-
prisonment in the Provineial Gaol at Saskat-

chewan, with hard labour.
WirLiam Brown,

Ledue: 11 Sept., 1916, J.P.
(Signature of Informant) Turomas JoNgs.
Sworn before me the day and year first
above mentioned, at Ledue, in the said
Province.
(Signed) WiLLiam Brown,
A Justice of the Peace in and for the
Province of Alberta.




CHAPTER II.
How 1o Take Dowx EviDENCE,

Evidence given before a Justice of the
Peace is usually either oral or document-
ary.

OraL EvVIDENCE.

This is evidence by word of mouth, usu-
ally:- on oath or affirmation. The person
giving the oral evidence is called a witness
and the statement made is called a deposi-
tion. There are three essentials to a de-
position, namely, (1) The deposition must
be taken in the presence of the accused;
(2) That the accused and his lawyer, if he
has any, had the opportunity to cross-ex-
amine the witness, and (3) that the deposi-
tion is signed by the Justice and by way of
precaution by the witness also.

The deposition begins with certain
words (called *‘ the caption ’’) showing
the name, place of residence, occupation
of the witness, date and place, that it is
taken under oath or affirmation before a
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Justice, and giving short particulars of
the charge.

Assuming that the Justice is sitting in
Court on a case and the proceedings hav
ing arrived at the stage where evidence is
given, then a witness will be called by
name by the constable or the prosecutor.
The witnesses answering to the name
called will come to the Justice’s table to
be sworn. The Justice will already have
a Bible on his desk and the Justice should
then hand the Bible to the witness to hold
in his right hand with head uncovered,
standing, and address the witness as fol-
lows :

““ The evidence you shall give the Court
touching the matters in question shall be
the truth, the whole truth and nothing but
the truth, so help yvou God.”” The witness
will then kiss the Bible.

[t may so happen that the Justice may
be called upon to swear a Chinaman, a
Jew or some person having a special reli-
gious belief, In such cases the Justice will
find out what his religious belief is. For
these special oaths are necessary, the
object being to take the evidence in such
a way as will be most binding on the wit-
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ness’ conscience, Some witnesses object
to taking an oath, and in such cases should
be allowed to affirm. To do this the Jus-
tice will ask the witness to repeat the fol-
lowing :

“ T solemnly affirm that the evidence to
be given by me shall be the truth, the
whole truth and nothing but the truth.”

The witness may then take his seat and
the Justice having before him deposition
forms upon which to write down the wit-
ness’ testimony, he should first fill in the
commencement of the form and ask the wit-
ness for his full name, address and oceupa
tion. This being given by the witness he
may proceed with his testimony.

The Justice will take the testimony
down on one side of the paper only in
Jonghand, when a stenographer is not em-
ploved, and in taking down the same in
longhand the Justice should follow the
requirements of the Code very carefully.
Sec. 590 of the Code deals with this sub-
ject and should be referred to. As far as
possible the testimony shoyld read like a
well connected story, and any objections
made by parties or lawyers to the evidence
should be noted immediately the same are
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made, and if placed as part of the story
they will be of value and assistance both
to the Justice and to any Court which may
have to deal with the question at a later
date.

The evidence which such witness gives
up to this point is called evidence in chief.
His testimony, however, may be ques-
tioned by the opposite party and the law-
yer, if any, for the opposite party will
commence to question the witness. This is
alled cross-examination. It is a very
valuable part of the proceedings, because
in many instances it will reveal the truth
or falsehood of the witness’ story. A good
deal of latitude in cross-examination
should be allowed by the Justice so long
as the witness is receiving fair treatment
at the hands of the party cross-examining
the witness.

The testimony of a witness therefore is
secured by questions put to the witness by
the party or his lawyer, followed in cross-
examination by questions put by the other
party or his lawyer. After this there
sometimes may take place what is called
a re-examination. This is limited to ex-
planation of matters stated in cross-exam-
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ination and is conducted by the party or
his lawyer brings forward the witness as
his witness.

The evidence being all complete and
having been reduced to writing by the
Justice, it should be read over to the wit-
nesses by the Justice or the constable.
Some small errors may have taken place
in the taking down of the evidence and the
witness may wish to have these corrected.
This he is entitled to do, but it is obvious
that this is not to be used as an opportun-
ity to contradict statements which he has
actually made. If the witness wishes to
add anything further to his story, this
should be received and written at the end
of the deposition.

It may so happen that a witness will
while giving his testimony object to an-
swering a question. Tf this arises when
lawyers are present the Justice should call
on the lawyers for both parties to argue
the point and the Justice will then be in
a position to dispose of the matter. There
are cases where the witness is justified in
refusing to answer questions, as will be
seen later. If the Justice finds that the
IM—6
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witness is not justified in refusing te
answer, then he is at liberty to exercise
with diseretion the powers given by Code,
section 585. In any event the witness’
objections to answer should be noted by
the Justice in the deposition, and the ques-
tion should be put clearly and distinetly
to the witness a second time, o as to give
him an opportunity to reconsider his
decision.

The deposition can now be signed by the
Justice and the witness at the foot of each
page of the evidence, so that there can be
no question of interleaving any other evi-
dence. This having been done, the evidence
of this witness is complete and he may be
discharged.

In important trials such as murder,
cattle stealing cases or other serious
crimes, the services of a competent short-
hand reporter will usually be available.
To obtain this assistance, the Justice
should write to the Deputy Attorney-Gen-
eral, giving the facts of the case and ask-
ing permission to employ a stenographer
for use at the trial. When this permission
is granted, the fee payable will be fixed
by the Department of Attorney-General,
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but in any event the account of the steno-
grapher should bear a certificate of the
Justice as to the time and place of attend-
ance, and the necessity for the work, and
sign the same,

Where a shorthand reporter takes the
evidence, he should invariably be sworn
as follows:

“You swear that you will truly and
faithfully report all the evidence given at
the trial of John Smith, so help you God.”

At the end of the evidence when trans-
lated into longhand, the following affidavit
should be attached.

“1, John James, of the City of Forest,
stenographer, make oath and say:

“(1) That T was duly sworn by John
Williams, J.P., to truly and faithfully re-
port all the evidence given at the trial of
John Smith.

“(2) That the transeript of evidence
hereunto annexed signed by John Williams
as Justice of the Peace is a true report of
all the evidence taken down by me in the
case before the said John Williams in the
presence of the accused and his witnesses.

“Sworn, ete.”’

(Signed) Joun Jamss,
Shorthand Reporter.
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The transeript of evidence is signed by
the Justice.

The depositions taken in any case other
than an insanity hearing should be for-
warded to the Clerk of the Court for the
‘ district, along with all other papers in
; the case.

DocuMENTARY EJVIDENCE.

The Justice when listening to the evi-
dence given before him will not infre-
quently hear references made to written
documents. Wherever this happens, it is
essential that these documents should be
properly before the Court, and in this par-
ticular it would be well to bear in mind
that some documents cannot be referred to
without certain preliminaries.

Documents are either of a publie or pri-
vate nature. Public documents such as
proclamations, Orders in Council, ete., are
’ usually referred to by producing the ori-
' ginals or a publication in some official
[ gazette, or a certified copy.

f Wherever possible the Justice should
require the original of private documents
being submitted, and not a copy, as the
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original is the first best evidence, and
where that is not available, copies are
sometimes allowable, as the second best
evidence, or as it is technically called,
‘“ secondary evidence.”’

Private documents are more in the
nature of personal documents, and if not
privileged, can be used to explain matters.
If any objection is made to the Justice to
his accepting by documentary evidence,
the fact of the objection should be care-
fully noted on the records by the Justice
of the Peace, and then if the matter is
dealt with by a higher Court, all the ob-
jections which took place on the previous
trial will be in possession of the Court and
there can be then no regrets or disputes
as to what occurred.

TABLE VI.
Form or DgrposiTiON.

A form of deposition is as follows:
¢¢CANADA

Province of Alberta.

The deposition of John Smith of the
City of Edmonton in the Province of
Alberta, Labourer, taken before the under-
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signed William Smith, a Justice of the

Peace in and for the said Province, this 1st
day of January, 1916, at Edmonton afore-
said, in the presence and hearing of John
Jones, who stands charged that he did on
or about the 3rd day of December, A.D.

! 1915, at Edmonton aforesaid, unlawfully

' steal two tons of hay, contrary to Statute

in that behalf made and provided.

The said deponent saith on his oath as
follows:

Nore: The deposition here follows in the |
first person thus; ¢ I saw, ete., at snch and
such a place on such and such a day. The
deposition should contain the full evidence,
cross-examination and re-examination (if
any) as well as the examination in chief,
Any interruption by the accused should be
taken down and may be evidence against
him. All objections by the accused or com-
plainant or their lawyers should be cor- }
rectly noted. Only evidence which is clearly

il irrelevant or not admissible should be left
‘ out — all other evidence should be taken

down. If the Justice has any doubt it
' should be taken down and left to a higher
tribunal to deal with, all objections being
carefully noted. The depositions must be
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read over and signed by the witnesses and
the Justice, both of which acts must be
performed in the presence of the accused.
The witness is entitled to make any corree-
tions before he signs. It is the best plan
to put these alterations at the foot of the
deposition as they may amount to a con-
tradiction or change of statement without
the intention of correcting errors. These
additions should be signed also.

The conclusion will be as follows:

“The deposition of John Smith of the
City of Edmonton in the Province of Al-
berta, Labourer, written on the several
sheets of paper to the last (or each) of
which my signature is annexed were taken
in the presence and hearing of John Jones
and signed by the said John Smith respeec-
tively in his presence.

In witness whereof, T have in the pre-
sence of the said John Smith and John
Jones signed my name.

Signed
“John Jones ’ William Smith,
Witness. Justice of the
Peace in and for
w the Province of
Alberta.
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The Justice will realize that depositions
are important, as they form the basis of
the evidence, and in taking down the state-
ments great care should be exercised and
all objections properly noted, all exhibits
marked for identification, and all signa-
tlll'(“ and certificates properly attached.

See Table VI. for form of deposition.

Questions Waicn May Be OBIECTED TO.

For the guidance of Justices unfamiliar
with the various kinds of questions not
allowed under the rules of evidence it may
be mentioned that there are several which
should not be permitted: For example:

1) Questions should not be asked a pri-
soner who is giving evidence in his own
behalf tending to show that the prisoner
has been committed, convicted or charged
with any offence other than that where-
with he is then charged. As a general rule
these are things to be proved by evidence
other than that of the prisoner.

(2) Questions which are ‘‘ leading ’’ or
amount to a cross-examination of one’s
own witness should not be asked on exam-
ination in chief. There is however an
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exception where the witness proves hostile
to the party producing him, in which case
the Court can allow the leading questions
to be put to the witness.

(3) Questions put to obtain the ‘ opin-
ion ’’ of a witness should not be allowed
unless the witncis is brought forward as
an ‘‘ expert or scientific ’’ one.

(4) Questions asked of ‘A’ as to what
“B”” (not the accused) said are generally
not allowed as they amount to hearsay evi-
dence.




CHAPTER III.
Wiere To Finp Your Law,

In dealing with eriminal matters the
Justice will have occasion to find the law
governing the subjeet before him. The
criminal law is largely contained in the
Criminal Code, but Provincial Statutes
provide penalties for certain offences, and
from time to time reference will be made
to these.

The Criminal Code is divided into the
following parts, each part being self-con-
tained.

See.

Part 1. Interpretation of Words 1-7

Application of the Code 8-15
Matters of justification or

BXOIRG " .. wieararsatis srroms 16-68

...... 69-72
Part 2. Offences against public
................ 73-141
Part 3. Preservation of peace
near public works. .... 142-154

order
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art 4. Offences against ad-
ministration of law and
AVBEIOB ", . 7 i braiels oo 43
Part 5. Offences against reli-
gion, morals and publie
convenience ..........
Part 6. Offences against the
personal reputation
Part 7. Offences against rights
0L DPLOPETEY. :cavesiss
Part 8. Wilful and forbidden
acts in respect of cer-
tain property ........
Part 9. Offences relating to
bank notes, coin and
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155-196

197-239

240-334

335-508

509-545H

546-569

H70-575

H76-588

H89-645

646-667

668-704

705-770




Part 16. Summary trials of
indictable offences .. ..
Part 17. Juvenile offenders
for certain indictable
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Part 18. Speedy trials
Part 19. Indictments .......
Part 20. Punishment, fines,
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Part 21. Sureties and recogni-
zances

Part 22. Habeas corpus and
certiorari
Part 23. Returns ...........
Part 24. Limitation of aec-
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Part 25. Forms.

WHERE TO FIND YOUR LAW,

See.

771-799

800-821
822-842
843-1025
1026-1085
1086-1119

1120-1132
1133-1139

1140-1151

The Justice will easily see that there
are a good many of these parts that he

will have very little to do with.

The part

which will be referred to more than any
other will be Part 15, dealing with sum-
mary convictions. The Justice will at first
find it very difficult to read the Criminal
Code intelligently, and he is urged to per-
severe. Once a section has been looked up

it is a good plan to note the sections in
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the inside of the cover, either at the be-
ginning or end of the book, for future re-
ference, as they will frequently ocecur
again and then they will be readily found.

Provincian Laws.

Provincial laws are contained in the
Provincial Statutes and Ordinances.
There are also Orders in Council passed
from time to time by the Executive Coun-
cil of the Provinece under authority con-
tained in the various Statutes. Orders in
Council have the force of law.

The Provincial laws are from time to
time revised and consolidated. They may
also be substituted, amended or repealed
by other Acts. The Justice should always
consult the latest Acts and Amendments,
as a conviction under a repealed Statute
is of little use.

Revisions or consolidations have a com-
plete index and where the Justice is asked
to take an information under any Provin-
cial law, he should look up the index in
these volumes, and having found the sec-
tion, he should then look in the index
of the Statute Law Amendment Act for
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ach of the succeeding years and see
whether the section has been amended, re-
pealed or substituted.

In some provinces in the yearly Statutes
the Justice will also find at the end of
the volume a chronological table or index
showing all the subjects upon which there
were Acts of the Provinee, and also a table
giving the amendments to all Aects and
Ordinances. These should be of great
assistance to the Justice in seeing whether
the law, as he finds it, has been altered.

DomintoNn Laws.
The Statutes of (lanada were revised
in 1906, and the reference R. S. (. means
Revised Statutes of (‘anada, 1906. This
revision is issued in several volumes, with
a volume containing an excellent index,
and whenever available, this

should be
consulted.

After finding the Statutes in this vol-
ume, each  succeeding year’s

Dominion
Statutes should be consulted.

On looking
through any succeeding year’s Statutes
there will be found a table giving the
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amendments in that year to preceding
Statutes on the same subject.

Where the revised Statutes are un-
available, the Justice can obtain separate
copies of the more general Acts from the
King’s Printer at Ottawa; and where the
Justice is continually dealing with sub-
jects regulated by Dominion law, it would
be well to obtain a copy of the Aects to-
gether with the regulations and orders in
council passed under the same.

The Dominion Government appoints
certain officers to enforce laws regarding
immigration, employment agencies, fish-
eries, inland revenue, weights and mea
sures, ete. Where such subjects come
under the consideration of the Justice, he
should obtain from these officials copies of
the latest Aets and regulations, as they
will from time to time make application
to the Justice for the issue of summons on
informations that are laid under these
Statutes,

Mun~icipaL By-Laws.

[n various Provinces the Statutes pro-
vide for the passing of by-laws by rural
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municipalities, villages, towns and cities.
The Justice will do well to have a copy of
his local by-laws under the seal of the
municipality, as he will be frequently
called upon to hear cases under these by-
laws. The reason for the copy being under
seal is that the copy can then be used in
evidence and referred to at the trial. Tt
is obvious that the document produced
should be authentic and to have it under
the seal of competent authority is about
the best authentication possible.

Conrrict or Laws.

[t may just so happen that upon the
Justice looking up the law on a given sub-
ject he will find the same matter dealt with
by both Dominion and Provincial legis
lation, or by Provincial legislation and
municipal by-laws.

The obvious thing to do under such cir-
cumstances is for the Justice to follow the
highest authority, namely, the Dominion
law, first, the Provinecial, second, and the
by-laws, third. This may not be abso-
lutely correct in an odd instance, but for
all practical purposes the Justice would
be well advised to follow this prineiple.
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Take for example disorderly houses;
these are dealt with by the Criminal Code,
by some Provincial Statutes and by some
city and town by-laws.

Where the Criminal Code deals with the
offence, it is advisable to bring all infor-
mations under that law, and the Justice
should on taking informations see that this
is done, so as to avoid any irregularities
or illegality in the proceedings by reason
of their being commenced under the wrong
Act.

Summarizing, the Justice will realize
that the field of legal knowledge is very
wide and that there are Dominion Stat-
utes, Dominion regulations under these
Statutes, Provincial Statutes and Pro-
vincial Orders in Council under these
Statutes, municipal by-laws under Pro-
vincial charters and Statutes, and in addi-
tion there are the decisions of the Courts
and the text books of learned authors. In
many instances he may find a conflict of
opinion on a given subject and then the
Justice will have to rely on common sense
to help him on the right path.



CHAPTER 1V.
How 10 Draw vp Forwms,

This is rather a difficult matter to do
correctly., No two persons will draw up
a form in the same way, but the Criminal
(C'ode gives the foundation for a great num-
ber of forms used in criminal cases.

For the guidance of the Justice the
forms following (usually to be found at a
summary conviction trial and a prelimin-
ary hearing) have been drawn as complete
as possible without leaving many blanks.
These must not be considered to contain
all that is absolutely necessary in each case
because the forms have from time to time
to be altered to comply with amendments
of the law. The names of parties are of
course fictitious.

Particular care should be taken not to
abbreviate words. The object of a form
is to set forth in a legal manner all that
should be set forth therein. Full christian
and surnames should invariably be used.
Figures for dates are allowable, but these
when used should be clear and distinet.
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The occupation or designation of per-
sons should accompany their names in
places where the context would call for
them.

Signatures should be legible and should
be accompanied, where a seal is necessary,
by a small red seal if the Justice’s own
seal is not used.

No blanks should be left in a form after
it has been signed, and no forms should
be issued in blank. Finally, the form
should be read over after it has been
signed and sealed.

SumMmary Convierion Forws,

1. Information or Complaint.
2. Warrant to Apprehend (or a summonsg
may be used).
3. Conviction under Seal.
4. (a) Commitment Warrant (imprison-
ment in first instance).
(b) Commitment Warrant (fine in first
' instance).,

PreLiMiNaArRy Hearing Forwms.

1. Information and Complaint,
2. Warrant to Apprehend.
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3. Summons to Witness.

4. Warrant remanding prisoner until date
of hearing.

5. Statement of Accused.

6. Warrant of Commitment.

7. Recognizance to Prosecute and give
Kvidence.

No. 1. Svmmary CONVICTION,

Information and Complaint.

(Canada |
Province of Alberta |

The information and complaint of
Thomas Jones of Ledue, in the Province of
Alberta, farmer, taken this 10th day of
September, in the year 1916, before the
undersigned William Brown, one of His
Majesty’s Justices of the Peace in and for
the said Province, who saith that James
Johnson of Ledue, aforesaid, farmer, on
or about the 8th day of September, A.D.
1916, at or near Ledue, in the said Pro-
vinee, did unlawfully assault the complain-
ant Thomas Jones by striking him in the
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face with his fist, contrary to the Criminal
Code of Canada.

(Signature of Informant)
“ TromaAs JonEs.”’

Sworn before me the day and year first
above mentioned, at Ledue, in the said
Province.

(Signed) WirLiam BrowN,
A Justice of the Peace in and for the
Province of Alberta.

No. 2. Summary CoNVICTION,

Warrant to Apprehend.

(Canada, |
Province of Alberta |

To all or any of the Peace Officers of the
said Province:

Whereas James Johnson of Ledue, in
the Province of Alberta, farmer, has this
day been charged upon oath before the
undersigned, William Brown, a Justice of
the Peace in and for the said Province,
for that he, on the 8th day of September,
A.D. 1916, at or near Ledue, in the said
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Province, did unlawfully assault the com-
plainant, Thomas Jones, by striking him
in the face with his fist, contrary to the
Criminal Code of Canada.

These are therefore to command you in
His Majesty’s name forthwith to appre-
hend the said James Johnson, and to bring
him before me (or some other Justice of
the Peace in and for the said Province) to
answer unto the said charge, and to be
further dealt with according to law.

(Given under my hand and seal this 10th
day of September, A.D. 1916, at Edmon-
ton, in the Province aforesaid.

(Signed) Wirniam Brown,  [Seal]
A Justice of the Peace in and for the
said Province,

No. 3. SumMmary CoNVICTION.,
Conviction.

Canada |

Province of Alberta |
Be it remembered, that on the 11th day
of September, in the year 1916, at Ledue,
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in the said Province, James Johnson, be-
ing charged before the undersigned, Wil-
liam Brown, a Justice of the Peace in and
for the said Provinece, he the said James
Johnson is convicted before the under-
signed Justice, for that he the said James
Johnson, on the 8th day of September,
A.D. 1916, at or near Ledue, in the said
Provinece, did unlawfully assault the com-
plainant, Thomas Jones, by striking him in
the face with his fist, contrary to the
(Criminal Code of Canada.

And I adjudge the said James Johnson,
for his said offence, to forfeit and pay a
fine of ten dollars, and also to pay to the
informant, Thomas Jones, the sum of
three dollars, for his costs in that behalf,
and in default of payment of the said fine
and costs forthwith, I further adjudge
that the said James Johnson shall be im-
prisoned in the Provincial Gaol at Fort
Saskatchewan, in the said Province, for
the term of three months with hard labour.
Or (where there is imprisonment in the
first instance, the words can be as follows:
“ be imprisoned in the Provinecial Gaol at
Fort Saskatchewan in the said Province
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for the term of three months with hard
labour.’’)

Given under my hand and seal, the
day and year first above mentioned, at
Ledue, in the Province aforesaid.

........................... [Seal]
(Signed) WiLLiam Brown, [Seal]

A Justice of the Peace in and for the
Province of Alberta.

No. 4. Summary CONVICTION.
““ A7’ (Imprisonment in first instance).
Warrant of Commitment.

Upon, award of Imprisonment without
Option of a Fine.

Canada
Province of Alberta

To all or any of the Peace Officers in the
said Province and to the Keeper of
the Provincial Gaol at Fort Sas-
katchewan, in the said Province.

Whereas James Johnson of Ledue, in
the Province of Alberta, farmer, was this
day convicted before me the undersigned,
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William Brown, a Justice of the Peace in
and for the said Province, for that he, the
said James Johnson, on the 8th day of Sep-
tember, A.D. 1916, at or near Ledue, in the
said Province, did unlawfully assault the
complainant, Thomas Jones, by striking
him in the face with his first, contrary to
the Criminal Code of Canada. And it was
thereby adjudged that the said James
Johnson, for his offence, should be impri-
soned in the Provincial Gaol at Fort Sas-
katchewan, in the said Province, with hard
labour, for the term of three months.

These are therefore to command you,
the said Peace Officers, to take the said
James Johnson, and him safely to convey
to the Provincial Gaol at Fort Saskatche-
wan aforesaid, and there to deliver him to
the Keeper thereof, together with this pre-
cept:

And I do hereby command you, the said
Keeper of the said Gaol, to receive the
said James Johnson into your custody in
the said Gaol there to imprison him, and
keep him at hard labour, for the term of
three months, and for your so doing this
shall be your sufficient warrant.
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(Given under my hand and seal this 11th
day of September, in the year of our Lord
1916, at Ledue, in the Province aforesaid.

(Signed) WrinLiam Brown, [Seal]

| A Justice of the Peace in and for the

i Province of Alberta.

No. 4. Svummary CoNvVICTION.

“B?” (Fine in first instance).
Warrant of Commitment.

Upon a conviction for a penalty in the
i first instance.

(lanada
Provinee of Alberta |

To all or any of the Constables and other ‘
| Peace Officers in the said Province, |
’ and to the Keeper of the Provincial |
§ Gaol at Fort Saskatchewan, in the

said Province.

|

i Whereas, James Johnson, late of Leduec,
il in the Province of Alberta, farmer, was
) . . g

i1t on this day convicted before the under-

signed William Brown, a Justice of the
Peace in and for the said Province, for
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that he, the said James Johnson, on the 8th
day of September, 1916, at or near Leduc
aforesaid, did unlawfully assault the com-
plainant, Thomas Jones, by striking him
in the face with his fist, contrary to the
Criminal Code of C(anada, and it was
thereby adjudged that the said James
Johnson, for his offence, should forfeit and
pay the sum of ten dollars, and should pay
to the said Thomas Jones, the informant,
the sum of three dollars for his costs in
that behalf; and it was thereby further ad-
judged that if the said several sums were
not paid (forthwith) the said James John-
son should be imprisoned in Provincial
Gaol, at Fort Saskatchewan, in the said
Province (and there kept at hard labour)
for the terms of three months, unless the
said several sums and the costs and
charges of the commitment and of the con-
veying of the said James Johnson to the
said Provincial Gaol, were sooner paid.
And whereas the time in and by the said
conviction appointed for the payment of
the said several sums has elapsed, but
the said James Johnson has not paid the
same, or any part thereof, but therein has
made default:




108 SUMMARY CONVICTION FORMS,

These are therefore to command you, the
said Peace Officers, or any one of you, to
take the said James Johnson, and him
safely to convey to the Provincial Gaol at
Fort Saskatchewan in the said Province,
and there to deliver him to the said Keeper
together with this precept; and I do
hereby command you the said Keeper of
the said Gaol to receive the said James
Johnson into your custody in the said
Gaol, there to imprison him (and keep
him at hard labour) for the term of three
months, unless the said several sums, and
the costs and charges of the commitment
and of the conveying of the said James
Johnson to the said Gaol, are sooner paid
unto you, the said Keeper; and for you
so doing this shall be your sufficient war-
rant, \

Given under my hand and seal this 11th {
day of September, in the year 1916, at
Ledue, in the Province aforesaid.

(Signed) WiLniam Brown [Seal]
A Justice of the Peace i and for the
Province of Alberta.
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No. 1. Prevuiminary Hearine.
Information and Complaint.

Canada )
Province of Alberta]

The information and complaint of
Thomas Jones, of Calgary, farmer, taken
this 10th day of September, in the year
1916, before the undersigned, William
Brown, one of His Majesty’s Justices of
the Peace in and for the said Province,
who saith that James Johnson of Ledue,
in the said Provinece, farmer, on or about
the 8th day of September, A.D. 1916, at
Edmonton, in the said Province, did un-
lawfully steal from the person of the com-
plainant, Thomas Jones, the sum of fifty
dollars, the property of the said Thos.
Jones, contrary to the Criminal Code, of
(Canada.

(Signature of Informant) Tromas JoNgs.

Sworn before me the day and year first
above mentioned, at Edmonton, in the said
Province.

(Signed) Winiam Brown,
A Justice of the Peace in and for the
Province of Alberta.
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No. 2. PreuimiNnary HeAring,
Warrant to Apprehend.

(Canada |
Province of Alberta |

To all or any of the Peace Officers of the
said Province:

Whereas, James Johnson, of Ledue, has
this day been charged upon oath before
the undersigned William Brown, Justice of
the Peace in and for the said Provinece, for
that he, on the 8th day of September, A.D.
1916, at Edmonton, in the said Province,
did unlawfully steal from the person of
the complainant Thomas Jones the sum of
fifty dollars, the property of the said
Thomas Jones, contrary to the Criminal
Code of Canada.

These are therefore to command you in
His Majesty’s name forthwith to appre-
hend the said James Johnson, and to bring
him before me (or some other Justice of
the Peace in and for the said Province) to
answer unto the said charge, and to be
further dealt with according to law.
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Given under my hand and seal this 10th
day of September, A.D. 1916, at Edmon-
ton in the Province aforesaid.

(Signed) WiLLiam Brown  [Seal]

A Justice of the Peace in and for the

said Province.

No. 3. PreLimiNnary HEARING.
Summons to a Witness.

(Clanada )
Province of Alberta |

To Mark Thomson, of Ledue, in the
Province of Alberta, farmer.

Whereas information has been laid be-
fore me the undersigned, William Brown,
a Justice of the Peace in and for the said
Province, that James Johnson of Ledue,
in the said Province, farmer, on the 8th
day of September A.D. 1916, at Edmonton,
in the said Province, did unlawfully steal
from the person of the complainant,
Thomas Jones, the sum of fifty dollars, the
property of the said Thomas Jones, con-
trary to the Criminal Code of Canada.

And it has been made to appear to me
that you are likely to give material evi-
dence for the prosecution;
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These are therefore to require you to be
and appear before me on Wednesday, the
13th day of September, A.D. 1916, at ten
o’clock in the forenoon, at my office, Ledue,
in the said Provinece (or before such other
Justice or Justices of the Peace of the
said Province as shall then be there) to
testify what you know concerning the said
charge so made against the said James
Johnson, as aforesaid. Herein fail not.

Given under my hand and seal this 11th
day of September, in the year 1916, at
Ledue, in the Province aforesaid.

(Signed) WiLLiam Brown, [Seal]

A Justice of the Peace in and for the

Province of Alberta.
No. 4. PreLimiNary Hearine.
Warrant Remanding a Prisoner.
Canada \
Province of Alberta. |
To all or any of the Peace Officers in the
said Province, and to the Keeper of
the Provincial Gaol at Fort Sas-
katchewan, in the said Province.

Whereas, James Johnson, of Ledue, ‘was
this day charged before me, the under-
signed, William Brown, a Justice of the
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1

Peace in and for the said Province, for
that he the said James Johnson on the
eighth day of September, A.D. 1916, at
Edmonton, in the said Provinece, did un-
lawfully steal from the person of the com-
plainant, Thomas Jones, the sum of fifty
dollars, the property of the said Thomas
Jones, contrary to the Criminal Code of
Canada, and it appears to be necessary to
remand the said James Johnson.

These are therefore to command you,
the said Peace Officers, or any of you, in
His Majesty’s name forthwith to convey
the said James Johnson to the Provincial
Gaol at Fort Saskatchewan, in the said
Province, and there to deliver him to the
Keeper thereof, together with this precept.

And T hereby command you, the said
Keeper, to receive the said James Johnson
into your custody in the said Gaol, and
there safely keep him until the 20th day of
September, 1916, when I hereby command
you to have him at my office at Ledue, in
the said Province, at ten o’clock in the
forenoon of the same day before me (or
such other Justice or Justices of the Peace
for the said Province as shall then be
JM—8
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there) to answer further to the said charge
and to be further dealt with according to
law, unless you shall be otherwise ordered
in the meantime.

Given under my hand and seal this 13th
day of September, in the year 1916, at Ed-
monton, in the Province aforesaid.

(Signed) WitLiam Broww,  [Seal]

A Justice of the Peace in and for the

Province of Alberta.

No. 5. Preriminary HEARING.
Statement of the Accused.

(‘fanada

Province of Alberta
James Johnson of Ledue, farmer, stands

hefore me the undersigned William Brown,
a Justice of the Peace in and for the Pro-
vince aforesaid, this 20th day of Septem-
ber, in the year 1916, for that he the said
James Johnson on the 8th day of Septem-
ber, A.D. 1916, at Edmonton, in the said
Province, did unlawfully steal from the
person of the complainant Thomas Jones
the sum of fifty dollars, the property of
the said Thomas Jones, contrary to the
Criminal Code of Canada, and the said
charge being read to the said James John-
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son, and the witnesses for the prosecution,
A.B., and C.D., and E.F., being severally
examined in his presence, the said James
Johnson is now addressed by me as fol-
lows: ‘“ Having heard the evidence, do you
wish to say anything in answer to the
charge? You are not bound to say any-
thing unless you desire to do so; but what-
ever you say will be taken down in writing,
and may be given in evidence against you
at your trial. You must clearly under-
stand that you have nothing to hope from
any promise of favour, and nothing to fear
from any threat which may have been held
out to induce you to make any admission
or confession of guilt, but whatever yon
now say may be given in evidence against
you upon your trial, notwithstanding such
promise or threat.”” Whereupon the said
James Johnson says as follows: ““I am not
guilty, and reserve my defence.”’
Nore.—Accused to sign here, if he will.
Taken before me at Ledue, in the said
Province, the day and year first above
mentioned.
(Signed)  WiLLiam Broww, [Seal]
A Justice of the Peace in and for the
Province of Alberta.
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No. 6. PreLiminary Hearine.
Warrant of Commitment.
(Canada |
Province of Alberta |
To all or any of the Peace Officers in the
said Province, and to the Keeper of the
Provincial Gaol at Fort Saskatche-
wan, in the said Province.

Whereas James Johnson, of Ledue, far-
mer, was this day charged before me the
undersigned William Brown, a Justice of
the Peace in and for the said Provinece, on
the oath of Thomas Jones of Calgary and
others, for that he the said James John-
son on the eighth day of September, A.D.
1916, at Edmonton in the said Province,
did unlawfully steal from the person of
the complainant, Thomas Jones, the sum
of fifty dollars, the property of the said
Thomas Jones, contrary to the Criminal
Code of Canada.

These are therefore to command you the
said Peace Officers, to take the said James
Johnson, and him safely to convey to the
Provincial Gaol at Fort Saskatchewan
aforesaid, and there to deliver him to the
Keeper thereof together with this precept:

And I do hereby command you, the said
Keeper of the said Gaol, to receive the said
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James Johnson into your custody in the
said Gaol, and there keep him safely until
he shall be thence delivered by due course
of law.

Given under my hand and seal this 20th
day of September in the year of our Lord
1916, at Ledue, in the Province aforesaid.

(Signed) Witniam Brown, [Seal]

Justice of the Peace in and for the

Province of Alberta.

No. 7. PreLiminary Hrarina.
Recognizance to Prosecute and Give Evi-
dence.

Canada
Province of Alberta }

Be it remembered, that on the 15th day
of September, in the year 1916, Thomas
Jones of Ledue, in the Provinee of Alberta,
farmer, personally came before me Wil-
liam Brown, a Justice of the Peace in and
for the said Province, and acknowledged
himself to owe to our Sovereign Lord the
King, his heirs and successors, the sum of
one hundred dollars, of good and lawful
current money of Canada, to be made and
levied of his goods and chattels, lands and
tenements, to the use of our said Sovereign
Lord the King, his heirs and successors, if
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the said Thomas Jones fails in the condi-
tions hereunder written.

Taken and acknowledged the day and
year first above mentioned at Leduc, in the
said Province, before me.

(Signed) WiLLiam Brown,
A Justice of the Peace in and for the
Province of Alberta.

1. Condition to Prosecute.

The condition of the above written re-
cognizance is such that whereas one James
Johnson of Ledue, farmer, was this day
charged before me, William Brown, a Jus-
tice of the Peace, within mentioned, for
that he the said James Johnson, on 8th
day of September, A.D. 1916, at Edmonton
in the Province of Alberta, did unlawfully
steal from the person of the said Thomas
Jones, the sum of fifty dollars, the pro-
perty of the said Thomas Jones, contrary
to the Criminal Code of Canada. If, there-
fore, he the said Thomas Jones, appears
at the Court by which the said James
Johnson is or shall be tried and there duly
prosecutes such charge then the said recog-
nizance to be void, otherwise to stand in
full force and virtue.




CHAPTER V.
Waar Two Jusrtices Sitrineg ToGETHER
Cax Do.

There are certain powers given by the
Criminal Code to two Justices sitting to-
gether. These powers resolve themselves
into various groups or classes, and these
will be dealt with separately.-

1. Summary conviction before two Jus-
tices. The following are some of the of-
fences which are punishable on summary
conviction and which owing to the serious-
ness of the offence or for other expedient
reasons the legislature has provided that
two Justices shall preside at the trial.

Code

sec. Offence.

542 Cruelty to animals.

543 Keeping cockpit.

551 Printing or using circulars or busi-
ness cards in the likeness of bank
notes.

566 Uttering defaced coin.

499 Criminal breaches of contract in cer-

tain cases.
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Code
sec. Offence.
116 Carrying offensive weapons publiely.
120 Having weapon when arrested.
121 Having weapon with intent to injure
any one.
122 Pointing any firearm at any one.
123 Carrying any bowie knife or other
offensive weapon.
124 Carrying sheath knives,
230 Wilfully preventing, obstrueting or
delaying officer entering disorderly
house.
230 Wilfully preventing, obstructing or
delaying officer entering a gaming
house, &e.
205 Indecent acts in publie place with in-
tent to insult or offend.
501 Intimidation by violence.
503 Intimidation of wheat dealers, sea-
men, &e.
436 Not satisfying Justice of lawful pos-
session of public stores.
437 Unlawfully dredging for public
stores.
435 Unlawfully possessing public stores
not exceeding value of $25.
439 Receiving necessaries from marines :
and deserters.
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Code
sec. Offence.

438 Receiving regimental necessaries.
524 Preventing saving wreck.

A number of Dominion Statutes require
cases taken on summary conviction to be
tried by two Justices of the Peace, and it
is always advisable before trying a case to
consult the section under which the offence
is drawn so that any error in this respect
may be prevented.



TABLE VIII.—TaBLE oF JURISDICTION SUMMARY TRIALS OF INDICTABLE OFFENCES.
/(@) JurispiCcTION UNDER Skc. 773. \
3y Section 776, in Alberta, this is absolute without consent of | Appeal
| party charged for all offences mentioned in this section. The - under
procedure is that contained in Section 778, and the punish-| Sec. 797.
ment that contained in Sections 780 and 781. )

(b) JUrISDICTION UNDER Sec. 782. \
In Alberta the Magistrate has power tc hold a preliminary
hearing under Section 782, or to sentence, with consent and
on a plea of guilty, after taking evidence for prosecution in
the following cases under Section 783 : Noappeal
(1) Theft. ) - expressly
(2) False pretences. r Over $10. given.
(3) Receiving stolen property)
The punishment is that contained in Section 783. The prisoner
is to be told that he may be so tried and that if he pleads not
guilty he will be remanded for trial. )

Two Justices |
of the Peace.

(¢) JURISDICTION UNDER SEC. 796.

Whenever any person is charged before any Justice in Alberta
with any offence mentioned in Section 773, and in the opinion
of such Justice the case is proper to be disposed of summarily
by a Magistrate, the Justice before whom such person is
charged may, if he thinks fit, remand such person for trial
before the nearest Magistrate in the Province.

JLLSOL OML ¢




Police
Magistrates
Cities

of 25,000 and_

incorporated
Towns or
Cities of
2,600.

((a) JURISDICTION OF GENERAL SESSIONS OF PRACE UNDER SEcs. 582-3.)

By Sub-section b, Section 777 (added 1909), Jurisdiction in
Alberta is absolute in cities of not less than 25,000, and does
not depend on consent of accused in the following cases :

(1) Theft.
(2) False pretences. tUnder $10.
(3) Receiving stolen property

In all other cases consent is necessary to give any Jurisdiction
to try the accused, and the punishment upon conviction is
that ordinarily given on indictment as allowed by Section
777 (1). Tt is doubtful if this Jurisdiction add~ anything to
Section 776. so far as Alberta is concerned, since the decision
in Rex v. Crawford, 20 C. C. C. 49.

(b) JurispicTioN oN SuMMARY TRIAL UNDER Sec. 773.
By Section 776, in Alberta, this Jurisdiction is absolute without
consent of accused for any offence mentioned in Section 773.
The punishment given by Police Magistrates when exercising
Jurisdiction under Section 773 may possibly be limited under
Sections 780 and 781, although in Rex v. Conlin, 1 C. C. C.
43, the contrary view would appear to have been the opinion
of the Court.

/

|
J

Appeal
under
Section
1013 on
questions
of law
only.

under
797.

Noappeal
Sec. ‘

A0 SHUMOd
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SUMMARY TRIALS UNDER SEC. 773.

2. SumMARry TriaLs oF INDICTABLE
OFFENCES.

Under the summary trials part of Code
(Part XVI.) two Justices of the Peace sit-
ting together are given the jurisdiction of
a magistrate to try certain offences men-
tioned in Section 773, and to do certain
other acts in relation to summary trials of
indictable offences. Quite frequently er-
rors are committed by Justices who as-
sume jurisdiction beyond that authorised
in section 773 and following sections of the
Code. It is true that these sections of the
Code are very technical. It is only in the
light of judicial decisions that they can be
construed and these decisions change from
time to time as different views are ac-
cepted.

The Table of jurisdiction (Table VIII)
is given for the assistance of the Justice
who wishes to make a study of these sec-
tions. It should be remembered in all
cases that a single Justice has no jurisdic-
tion whatever to try any indictable offence
not punishable on summary conviction,

It will be seen that to two Justices of
the Peace sitting together Section 773 of
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the Criminal Code is to be their guide.
Other sections have to be read in conjunc-
tion with that particular section.

Upon reading section 773 and the sec-
tions immediately following the Justice
will note that in all the provinces any two
Justices of the Peace sitting together have
jurisdiction to try offenders under para-
graphs (a) and (f) of sec. 773 and that
only in British Columbia, Prince Edward
[sland, Saskatchewan, Alberta, North-
West Territories and the Yukon Territory
two Justices of the Peace sitting together
have jurisdiction to try the offences enu-
merated in the paragraphs (b), (¢), (d),
(e) and (g) of section 773.

The Justices of the Peace when exerecis-
ing their jurisdiction under section 773
should be very careful indeed to see that
the offence which they intend to try is
contained in the section, or the conviction
and all proceedings prior thereto may be
void by reason of excess of jurisdiction.

It is also to be noticed that the punish-
ment which the Justices can give in such
cases is very limited. Under sec. 780 in
the case of offences under paragraph (a)
and (b), a penalty of six months impri-
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sonment can be imposed, and under sec.
781 in the case of offences under para-
graphs (¢), (d), (e), (f), (g), the penalty
imposed is that of six months’ imprison-
ment, or to a fine not exceeding (with costs
included) $200, or to both fine and impri-
sonment not exceeding the said sum or
term.

The Justice may well ask what proce-
dure is to be followed when trying an ac-
cused summarily as hereinbefore set out
for an indictable offence.

It is somewhat difficult to give an aceur-
ate answer to this question in view of the
conflicting decisions on the subject. How-
ever an endeavour is here made to give an
outline of the procedure, but in all cases of
doubt the Justice would be well advised to
follow, and follow exactly, the instructions
and provisions of the Criminal Code.

Assuming that the Justices have opened
Court in the ordinary way and have before
them an information and complaint, the
first step is to look up the Code for the
section dealing with the case, particularly
sec. 773 of the Code, as it is under this
section that the Court will be exercising its
general jurisdiction. Having !done this
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and upon ascertaining that the wording of
the information corresponds with one or
other of the paragraphs in section 773, the
course will be fairly clear. If there is
any material difference hetween the word-
ing of the offence in the information and
the wording of the offence in section 773
the Justices should hesitate before trying
the offence summarily. It were better to
hold a preliminary inquiry and place the
burden and responsibility on the higher
Court.

The procedure which then follows will
depend on the province in which the ac-
cused is being tried. In British Columbia,
Prince Edward Island, Saskatchewan,
Alberta, the North-West Territories and
Yukon Territories, the accused can be tried
for any of the offences contained in seec.
773 without his consent. In other pro-
vinces consent of the accused to be tried
by the Justices will be necessary except
where the offence charged is that contained
in paragraphs (a) and (f) of section 773.

As a matter of precaution one of the
Justices should intimate to the accused,
where his consent is not necessary, that he
is being tried summarily without his con-
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sent. Upon this being done the charge
against him should be reduced into writ-
ing. The wording of the information
would be the basis of the charge when
reduced into writing, and if there is not
much time to do this the word ‘‘charge”’
could be written across the top of the in-
formation and complaint, or in the margin
opposite the words describing the offence.
This precaution is to comply with sec. 778
(sub-sec. 3), which required the charge to
be reduced into writing. One of the Jus-
tices of the Peace after reducing the
charge to writing will address the accused
as follows:

““ You stand charged that on or about
such and such a date you did ’’ so and so.
(As contained in the information).

This will be followed by certain ques-
tions asked by the Court.

1st. ‘“ How do you plead, ¢ Guilty or not
Guilty?” ”?

2nd. ““ Are you ready to proceed with
your trial?”’

3rd. ‘“ Have you counsel?’’ (lawyer).

The answers to these questions should be
written down on the face of the informa-
tion for future record.
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The trial can now be said to have com-
menced as the accused has ‘“pleaded’ to
the charge. In no case should the Justices
change the procedure from one kind of
trial to another after this stage unless a
section of the Code expressly allows it to
be done. The effect of the change would
be to nullify the proceedings.

The examination of witness for the pro
secution takes place in the usual manner
and subject to the ordinary rules of evi-
dence. Upon the evidence for the prose-
cution being all completed the Justice
should pause before taking any further
step in the trial. Why? Because section
784 says that where the offence is one
which (owing to a previous conviction of
the person charged or from any other cir
cumstance) ought to be made the subject
of prosecution by indictment rather than
disposed of summarily, such magistrate
may, before the accused has made his de-
fence, decide not to adjudicate summarily.

The alternative put forward by section
784 is to treat the case as a preliminary
hearing. At this point therefore the Court
have to ask themselves two questions:
JM—9
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(1) Is the case to go forward as a sum-
mary trial?

(2) Is the case to go forward as a pre-
liminary hearing?

Whichever decision is arrived at the
same should be placed on record on the
face of the information giving the place
in the proceedings where this is done.
Having done this the Justices should in
form the accused, and it is for him to pro-
duce the full answer and defence which
the law allows him, under section T786.
This means the production of evidence for
the defence and all other privileges and
particularities on a trial of such a nature.

The evidence on both sides having been
taken down, signed by the witnesses and
the Justices, and all objections noted, and
corrections made, the case will then have
reached that stage when a decision from
the Court is to be expected. Whatever this
decision may be it should be given out in
open Court, in the presence of the accused.

After a decision in a summary trial
of an indictable offence there are many
forms to be filled out and other executive
acts to be performed. These are some of
the most important of the Justices’ duties
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and powers, for if done incorrectly the
whole proceedings, and the time and
money spent in them are worthless, and
may not infrequently result in a monetary
loss to the Justice, the province and the
prosecutor, and possibly the accused.
However with care these can be avoided.

There is a right of appeal from the de
cision of two Justices of the Peace sitting
as a Court trying an indictable case sum-
marily, under paragraphs (a) or (f) of
section 773, and the Justices should lose
no time after a decision in forwarding the
papers immediately to the Clerk of the
Court for his Judicial Distriet to provide
for this contingency.

3. Bam.

(a) Without ./Nl]vr/(’.s" order h(’fr))'(‘ com-
mittal.

Under section 696 of the Code two Jus-
tices have a limited power to grant bail,
without waiting for a Judge’s order ad-
mitting the accused to bail. This section
provides that where any person appears
before any Justice charged with an indict-
able offence punishable by imprisonment
for more than five years other than:
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(a) Treason.

(b) An offence punishable with death
(this includes rape).

(¢) Any offence under sections 76-86
inclusive.

The Justice can jointly with another
Justice admit the accused to bail. This
is only allowed where the evidence, though
sufficient to put the accused on his trial,
does not furnish such a strong presump-
tion of guilt as to warrant a committal.

The procedure in such a case is for the
accused to provide two sureties satisfac-
tory to the Justice hearing the case, who
will, together with the aceused, enter into
what is technically called a ‘‘ recognizance
of bail.”” The entering into of this recog-
nizance of bail is an important matter.
Why? Because upon it rests the possi-
bility of the appearance or disappear-
ance of the accused at or before his trial.
If the recognizance is irregular the Crown
will have difficulty to enforce it, and even
if regular the same may be worthless.

The sureties of the recognizance ought
to be at least two men who in the opinion
of the Justice will be actually sufficient to
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ensure the appearance of the accused at
the time and place appointed for trial.
The sureties should justify, that is—make
affidavit as to their being freeholders or
householders and that they are worth the
amount for which they become surety over
and above any sum that will pay their
debts and liabilities.

These sureties appear before the magis-
trate in person and after hearing the terms
of the recognizance should be asked if they
consent. This should be signified on the
recognizance by their signature. The Jus-
tices also sign and seal the same and for-
ward the recognizance to the Clerk of the
Court along with all other documents in
the case.

Care should be taken to see that the
recognizance is drawn up correctly, that
all blanks are filled in and that it is con-
ditioned for the accused ‘‘to appear at the
next Court of competent criminal jurisdic-
tion”” in and for the Judicial District.

(b) Bail with Judges' order (after
committal).
Where the Justice on a preliminary en-
quiry commits the accused for trial the
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question of bail is practically out of his
hands and it rests with the Judge of the
Superior Court. No matter how serious a
case may be the aceused can always make
his applieation to a Superior Court Judge
for bail, and the Justice will see that if the
accused wishes to have his liberty until
trial he will make this application. Upon
the Judge granting bail he issues an order
of the Court authorizing the entry into
the recognizance and fixes the amount of
the bail. This order also provides for the
appearance of the accused before two Jus-
tices, with sureties, there to enter into a
recognizance of bail. The same procedure
is followed as in granting any other kind
of bail, the sureties justifying in the usual
way.

4, JUVENILES.
These are either:—
(a) Neglected,
(b) Delinquent.
(a) Neglected Children:

The law on this subject is, in most cases,
Provincial. In Albarta the Children’s Pro-
tection Act, 1909, gives authority to fwn
Justices of the Peace to hear and deter-




JUVENILES. 135

mine cases arising under this Act. They
constitute together ‘“a Court.” It will
be seen that a single Justice has no jur-
isdiction at all unless he holds a com-
mission as a Commissioner under this
Act, in which case he can hear and de-
termine such cases alone. The Aect has
reference to children of 18 years of age
or under who are meglected within the
meaning of section 2 (b) of the Act. The
procedure in such cases follows that of a
summary conviction trial, but the forms
to be used (with the exception of the in-
formation and complaint) are those pro-
vided by the Provineial Department deal-
ing with neglected children. It is import-
ant to note that juveniles are not to be
treated as ordinary eriminals, and the
hearing under this Aect should be separate
from any Criminal Court and with as
much privacy as possible under the eir-
cumstances, the parents being present
along with the child wherever this can be
done.

(b) Delinquent Children:

The law on this subject is, in most cases,
Dominion. In Alberta and in many other
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provinces the Dominion law is supple-
mented by provincial legislation. These
laws deal with delinquent children of 16
years of age or under, and the procedure
is that contained in the Dominion Juvenile
Delinquents Act, 1908, as supplemented
by provincial legislation. A Judge of the
Juvenile Court under that Act has juris-
diction.

Juveniles (Generally).—The procedure,
therefore, in dealing with children’s cases
whether they be (a) neglected or (b) de-
linquent, is first to communicate the facts
of the case to Superintendent of Ne-
glected Children, and (where necessary)
to obtain the consent of that Department
to hold the trial, or hearing, as the case
may be. At the time of writing it would
be well to ask for the assistance of one
of the officers of the Department, and
if available the assistance is usually
granted. The forms to be used are
provided in all cases by the Depart-
ment of the Province dealing with such
cases, and could be obtained at the same
time. Those in the Criminal Code, except
perhaps the information and complaint,
are not applicable to juvenile cases.
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Upon the conclusion of any such case
the child should never be sent to the or-
dinary gaol or prison. By doing this the
very object of the Acts would be defeated.
The best way is to place the child in
charge of the provincial officers or some
other responsible person until such time
as the matter can be gone into by the
Superintendent. If it is the intention to
send the child to an industrial school a
recommendation to that effect could be
made to the provincial officers by the
Court, and such recommendation will
receive every consideration. Finally,
although the procedure must be correctly
followed, the Court may be an informal
one.

Summarizing :—The Justice will realize
that when sitting with another Justice he
constitutes a Court having extended juris-
diction. In the result, however, it means
that the work becomes more technical and
needs greater attention to detail. It will
be further noticed that in bail proceed-
ings there is a distinetion between bail
before and bail after committal. Where
the accused is committed for trial a
Judge’s order is the usual procedure in
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order to grant bail, the Justices merely
seeing that the formal duties of entering
into the recognizance are correctly car-
ried out.

Finally, it may be mentioned that from
time to time statutes give other powers to
two Justices sitting together, and where
they are called upon to exercise that juris
diction the statute should be first con-
sulted and followed implicitly in pro-
vinces in which the Aect has been pro-
claimed in force by Order.in Council. Tt
will be seen that in Alberta neither a
single Justice nor two Justices can try
juvenile delinquents without first obtain-
ing the consent, under sec. 4 of the Juvenile
Courts Aect of Alberta, of the Attorney-
General or the Superintendent of Ne-
glected Children unless, of course, they
are duly appointed by commission either
as a Judge of the Juvenile Court or a
Commissioner of Dependent and Neglected
Children.




CHAPTER VI
(lomMmoN IERRORS.

A Justice of the Peace, like any other
human being, makes mistakes. These may
arise from some fault of his own or the
fault of others. Although to be regretted,
the mistakes may have a beneficial result
more often than not, however, in favour
of the prisoner, as he may be released
from imprisonment on habeas corpus, and
the conviction against him quashed on the
ground of irregularities. It is desirable
to reduce to a minimum the grounds upon
which such applications are made. The
procedure usually adopted by parties who
wish to question the validity of a convie-
tion by a Justice of the Peace is to have
the case reviewed by a higher Court.
There are several ways in which this may
be done. The case may be appealed, in
which event the evidence is all taken, and
the case is commenced from the very be-
ginning before a Judge sitting in Court.
A further procedure is by application to
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the Supreme Court by way of habeas cor-
pus or certiorari., The habeas corpus
application is made when the accused is in
prison, and the object is to obtain his re-
lease from custody. A certiorari applica-
tion is taken where a fine has been paid by
the accused, and the ohject is to have the
convicetion struck off the records or, as it
is technically called, quashed. Where it
is desired to have the prisoner released
from custody and also have the conviction
struck off the records as against the pri-
soner an application is made by habeas
corpus with certiorari in aid. This is a
combination of procedure having for its
object concurrent remedies. All such ap-
plications are governed by Rules of the
Court and these Rules require written
notice in most instances to the Justice of
the Peace or the Attorney-General or the
informant. This notice usually gives the
grounds for the application and it is here
the errors of the Justice are shown, or, at
least, objections are put forward on the
ground of irregularities. As an example
of grounds upon which such applications
are made, the following, taken from a re-
cent case, will give the Justice some idea
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as to where the errors are to be looked
for. The objections taken were as fol-
lows:

(1) That the informations charged no
offence.

(2) That the charges should have been
and were not laid before the nearest mag-
istrate.

(3) That the charge was not tried by
the Justice who took the information, and
that there was no evidence of a request
to the convicting Justice to try the case.

(4) That the two charges, being separ-
ate charges of common assault against
each of the defendants, were tried alto-
gether without the consent of the defend-
ants.

(5) That the informations and convie-
tions contained two separate and distinct
offences.

(6) That evidence was wrongly admit-
ted by way of a petition.

(7) That the evidence did not sustain
the conviction.

(8) That the conviction assigned no
date to the offence.




142 COMMON ERRORS,

(9) That the information was not re.
sworn after amendment.

(10) That an adjournment to enable
counsel to be engaged to represent the
accused was refused.

(11) That the costs fixed were exces-
sive.

[t will be noticed that these are eleven
in number and cover a wide field of ima-
gination. Although there may be (and
usually is) little foundation for some of
the objections, yet it may so happen that ‘
on one or other of the grounds the accused
may be successful in his application and
though guilty of some offence may yet
gain his liberty.

The examples below will give the Jus-
tice some idea how to avoid these common
errors, and it is hoped that he, benefiting
by the experience of others will realize
that it is in his power to protect the lib-
erty of the subject, and save the expense
to the Crown of defending such applica-
tions. The Justice if he does succeed
in this will have achieved something and
his services to the community in general
will not have been given in vain.
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ERRORS,

ExamrLes or ComMoN IRRORS.

WRONG,

It i1s wrong to arrest
without warrant (not on
a view) on a charge of
keeping a common bawdy
house.

Wauy Wrona?

Because if objection is
taken to the jurisdiction
of the Magistrate at the
trial, the conviction will,
on certiorari, be quashed
as illegal.

(Rex v. Wallace, 32 W,
L. R, p. 264).

WronaG,

It is wrong after a con-
vietion and sentence to
hold over for 48 hours the
Warrant of Commitment
to permit the person to
leave town, where no de-
finite time has been fixed
as to how long the party
should remain away.

Way Wrona?
Because at the expira-
tion of the term of impris-
onment the effect of the
conviction was spent and
no power existed to arrest
such person again on his

RiGcHT.

It would have been right
to arrest upon a warrant
in such a case, after in-
formation laid.

Ricur,

It is questionable whe-
ther it would be right in
any instance to do this as
it might amount to the
banishment of the indi-
vidual from a particular
place for a given time,
which is presumably be-
yond the power of the in-
dividual. It would be bet-
ter to execute the warrant
or suspend sentence If
there is that power,




return on a warrant based
on the old conviction.

(Rex v. Fitzpatrick, 32
W. L. R, p. 423).

WronNG.

It is wrong for one Jus-
tice to issue a Warrant of
Commitment upon a con-
viction made before two
Justices.

WayYy Wrong?

Because the form of con-
viction will be defective
by reason of its being is-
sued by one Justice only.

(Rex v. James, 32 W. L.
R. 533).

WRroNG.

It 1s wrong to accept an
information for a search
warrant not alleging an
offence, nor stating causes
of suspicion.

Wuy WronGg?

Because a search war-
rant issued on such an in-
formation is bad and will
be quashed.

(Rex Ex. Rel. Guloien
v. Frain, 32 W. L. R. 387).
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RiGHT.

It would have been right
if the Warrant of Com-
mitment had been signed
and sealed by both Jus-
tices.

RiGcHT,

It would have been right
if the information for the
search warrant had con-
tained a description of the

- offence in the words of the

Statute creating it, giving
causes of suspicion and in
all respects conforming
with sec. 629 of the Crimi-
nal Code or other Statute
under which authority was
issued.
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Wrona,

It is wrong to issue a
conviction without a seal.

Wuy Werona?
Because it is void.
(Bond v. Conmee, 15 O.

R. '716).

It may, however, be
treated as a minute of ad-
judication.

(Rex v, Dickey, 32 W,
L. R. 405).

Wrona.
It 1s wrong to have de-
positions taken {irregu-
larly.

Wuy Wrona?
Because it is liable to be
criticized by the Court and
may also be the subject of
objections on indictment of
the accused as in Rex v.
McClain, 30 W. L. R. 391.

RieHT.
It would have been right

if the conviction were
signed, sealed and other-
wise in accordance with
the law.

RiGgHT.

It would be right to have
the depositions comply
with sec. 682 of the Crimi-
nal Code.

A form of deposition 1s
as follows:

“CANADA,
Province of Alberta.

The deposition of John
Smith, of the City of Kd-
monton, in the Province of
Alberta, labourer, taken
before the undersigned
Willilam Smith, a Justice
of the Peace in and for the
sald Province, this 1st day
of January, 1916, at Ed-

monton aforesaid, in the
presence and hearing of
John

Jones, who stands
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Ricur.

charged that he did on or
about the 3rd day of De-
cember, A.D. 1915, at Ed-
monton aforesald, unlaw-
fully steal two tons of
hay, contrary to Statute in
that behalf made and pro-
vided.

The said deponent saith
on his oath as follows:

Nore. — The deposition
here follows in the first
person thus: “1I saw,” etc.,
at such and such a place
on such and such a day.
The deposition should con-
tain the full evidence,
cross-examination and re-
examination (if any) as
well as the examination in
chief, Any interruption
by the accused should be
taken down and may be
evidence against him. All
objections by the accused
or complainant or their
lawyers should be correct-
ly noted. Only evidence
which is clearly irrelevant
or not admissible should
be left out—all other evi-
dence should be taken
down. If the Justice has
had doubt it should be
taken down and left to a
higher tribunal to deal
with, all objections being
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WronNG. RigHT.

carefully noted. The depo-
sitions must be read over
and signed by the wit-
nesses and the Justice,
both of which acts must be
performed in the presence
of the accused. The wit-
’ ness 1s entitled to make
any corrections before he
signs. It is the best plan
to put these alterations at
the foot of the deposition,
as they may amount to a
contradiction or change of
statement without the
intention of correcting
errors. Thesé additions
should be signed also.

The conclusion will be
as follows:

“The deposition of John
Smith, of the City of Ed-
monton, in the Province of
Alberta, labourer, written
on the several sheets of
paper to the last (or each)
of which my signature is
annexed, were taken in
the presence and hearing
of John Jones and signed
by the said John Smith
respectively, in his pre-
sence.

In witness whereof, I
have in the presence of
the said John Smith and
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WronG.

It is wrong to think that

all irregularities can
amended by the Court.

be

John Jones, signed my
name,

Signed,
“JounN JonNEs,”
Witness.
WiLLiaM SMITH,
Justice of the Peace
in and for the Pro-
vince of Alberta.

RicHT.

It is better to have a
criminal case correctly
dealt with in the first in-
stance, rather than rely
on the Court's powers of
amendment.

Wauy?

Because sec. 1124 of the
Criminal Code 1is very
limited in its application.
If the Magistrate has dona
no more than return in
case of conviction the form
of conviction in a mere
formal shape instead of
sending it up in the in-
formal manner in which it
was first drawn, and sup-
posing that the facts as
they really happened
would warrant him in the
return he has now made,
the contrary of which is
not imputed, it is not only
legal but laudable in him
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Wrona.

It is wrong to accept an
information charging no
offence.

WHY WRoNG?

Because to be a valia
conviction there must have
been a criminal offence
committed. An example
of this may be seen in Rex
v. Chitnita, 27 W. L. R,
p. 268, where the Justice
accepted an information
charging that the defend-
ant did *“ neglect his wife,”
the iIntention being to
charge him with an of-
fence under sec. 242 (a) of
the Code, ‘‘neglecting or
refusing to provide neces-
saries for his wife and
child under 16.” The de-
fendant pleaded gullty, but
the Court would not allow
an amended conviction, as
the defendant had been
charged merely with “ne-
glecting his wife” which,
of course, was not an of-
fence against the Statute.
The Court regretted to
make the Order quashing
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to do as he has done, and
he would have done wrong
if he had acted otherwise.

RicuT.

It would have been right
to accept an information
charging an offence in the
wording of the Statute. In
all cases it is advisable,
before accepting an infor-
mation, to look up the sec-
tion of the Act creating
the offence, and if it can-
not be found, then consult
the Crown officers to ascer-
tain what the law is and
whether the facts (giving
them) constitute a erimi-
nal offence.
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the conviction, as the ma-
terial showed the defend-
ant might have been guilty
of an offence under sec.
242 (a) of the Criminal
Code.

Wroxa.

It is wrong to take into
account a previous convie-
tion of the accused with-
out proof of the fact in
open Court at the subse-
quent trial.

COMMON ERRORS.

RicHT.

It would have been right
to have followed the pro-
cedure laid down respect-
ing previous convictions
contained in such Acts as
the Canada Temperance
Act and the Liquor Acts
of the various Provinces
where a second conviction
is being made under these
Acts. Where, however, no
such procedure 1is laid
down in the Act itself, it
is necessary that the pro-
secutor should allege and
also prove the first convie-
tion as part of the case
before conviction of the
subsequent offence.

(See Rex v. Cruick-
shanks, 27 W. L. R. 759, as
an alternative procedure.
Where there is reference
to a first offence the pro-
cedure laid down in Rex
v. L’Hirondelle, 10 W. L. R,
p. 837, might be followed).
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Wrona.

It is wrong to deny the
defendant any right which
he has to make full an-
swer and defence.

Wuy Wronag?

Because sec. 786 of the
Criminal Code says that
the person accused shall
be allowed to make his full
answer and defence and to
have all witnesses exam-
ined and cross-examined
by counsel or solicitor.

Wrona.
It is wrong to convict on
insufficient evidence.

Wuy Wronag?

To avoid a miscarriage
of justice the evidence
should clearly establish
guilt of the accused. It
might so happen that in-
sufficient evidence might
result in a want of juris-
diction which is always a
ground for quashing a con-
viction.

WRroNG.

It is wrong to assume
jurisdiction which the Jus-
tice does not possess.
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RiGHT.

It would have-been right
to give the defendant every
privilege in this respect,
even though subject to ob-
Jection.

RicHT.

It would have been right
if the defendant had been
convicted on evidence
which, “ beyond a reason-
able doubt,” established
the guilt of the accused.

RIGHT.
It is right to correctly
exercise the full jurisdie-
tion which the law allows,




any criminal proceedings
and the accused can be im-
mediately discharged on

COMMON ERRORS,

WaY Wronag? as thereby expense of
Because it is fatal to trials before higher tribu-
nals can be avoided

habeas corpus.

Summarising. — The errors of Justices
usually arise out of (1) Jurisdiction, and
(2) Forms. With regard to Jurisdiction
errors can only be prevented by strictly
watching at the commencement of any
criminal proceeding the information and
complaint to see that the offence is drawn
correctly. Some of the most absurd of-
fences have been charged in the informa-
tion and complaint without any foundation
in law. A woman was charged with ‘“mali-
ciously cutting her own wire fence, where-
by another person’s stock strayed from
theif land and were killed by eating green
oats and causing sickness to others.”’
There have been many other informations
drawn reciting facts without the least men-
tion of any law or wording of the statute
against which the offence was supposed to
have been committed. The facts may con-
stitute the evidence for an offence, but the
offence itself must be legally described
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according to the statute which makes such
an offence. Herein then lies one of the prin-
cipal errors, namely that facts are recited
as the offence whereas the offence should
be recited first and then the facts should be
examined to see whether they do in fact
constitute the offence and are against the
law. There are a good many acts and
omissions which are not erimes and a Jus-
tice often falls into the error of assuming
that certain acts should be punished
whether they are erimes or not, and on
seeking for the offence, and finding none,
quotes the facts as an offence, convicts the
defendant, and then finds that there is no
law to uphold the conviction. In other
words he assumes jurisdietion which he
does not possess.

With regard to forms, the wording of
which are of course legal and technical,
very little can be mentioned. A careful
Justice always looks to see that the form
he uses is the right one. For instance,
where there are several forms of Warrant
of Commitment, he will pick out the proper
warrant. A warrant of commitment for
imprisonment in the first instance is not
the proper warrant to give where there is
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the option of a fine and the imprisonment
is being given in default of payment. In
the same way a warrant of commitment
for trial is no use in summary conviction
matters. In the Criminal Code there will
be found in quite a number of sections
reference to certain numbers by which
forms are known and recognised. When
these are to be seen the Justice should see
that the form he is using corresponds with
that number and where he is dealing with
any matter under the section in which the
form number appears he can always obtain
this form on applying to the parties from
whom his supplies came in the first
instance.




CHAPTER VII.
ExprravatioNn oF lLecan Terwms.

ACCESSORY BEFORE THE FACT.

Is one who being absent at the time
of the commission of a felony, yet
procures, counsels or commands an
other to commit a erime,

ACCESSORY AFTER THE FACT.
May be said to be where a person
knowing a felony to have been com-
mitted receives, relieves, comforts,
or assists the felon.

A CCOMPLICES.
Parties concerned with another or
others in the commission of a erime.

AcCCUSED.
A person formally charged with a
crime,

ACQUITTAL.

A deliverance and setting free of a
person from the suspicion or guilt
of an offence.
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ActioN,
May be either civil or eriminal. Crim-
inal actions are more properly
called prosecutions.
ADJOURNMENT,
A putting off to another time or place.
ADJUDICATION,

A giving or pronouncing of a judg-

ment or decree.
Apmissions IN EVIDENCE.

Concessions of certain facts by an

opponent.
Apverse WITNESS.

One objecting to give evidence or
answer questions during examina-
tion.

ADVOCATE.

A parson who aids another in the
conduct of a suit or action. This
term is used also to mean members
of the legal profession.

AFFIDAVIT.

A written statement sworn before a
person having authority to admin-

ister an oath.
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AFFIRMATION,
A solemn declaration without oath.

ALTERNATIVE REMEDY,
The one or the other of the two reme-
dies.

AMENDMENT, ,
A correction of any errors in plead-
ings, actions, suits or prosecution.

APPEAL,

The removal of a cause from an in-
ferior to a superior Court for the
purpose of testing the soundness of
the decision of the inferior Court.

APPEARANCE.

When a person is served with a sum-
moning process from a Court he
generally comes into such a Court
to defend himself by appearing.

APPLICATION,
A motion to a Court or Judge.

ARRAIGNMENT.

The bringing of a prisoner to the bar
ging I
of the Court to answer the matter
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charged upon indictment. It con-
sists of calling upon him by name
and reading to him the indietment
and demanding of him whether he
be guilty or not guilty, and entering
his pleas.

ARREST.

The restraining of the liberty of a
man’s person in order to compel
obedience to the order of a Court
of Justice or to prevent the com-
mission of a erime or to ensure that
a person charged or suspected of
a crime may be forthcoming to
answer it.

ARTICLES OF THE PEACE.

Proceedings consequent upon a com-
plaint by any one who has just
cause to fear that someone will

l burn his house, do him some cor-
Ll poreal hurt, or procure a third per-
, son to perpetrate it.

Backing WARRANTS.

Where a warrant which has been
granted in one jurisdiction is re-
quired to be executed in another,
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as where a felony has been com-
mitted in one province and the
offender is lurking in another pro-
vince, then on proof of the hand-
writing of the Justice who granted
the warrant, a Justice in such other
county endorses or writes his name
on the back of it and then gives
authority to execute the warrant in
such other province.

To set at liberty a person arrested or

imprisoned on security being taken
for his appearance on a day and
place certain, which security is
called Dbail, because the party
arrested or imprisoned is delivered
into the hands of those who bind
themselves for his appearance on
some future date.

BeExcH WARRANT,

An attachment issued by order of a
criminal Court against an indi-
vidual either for contempt or for
the purpose of arresting a person
accused.
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(C'APTION.

That part of a legal instrument, as a
deposition, ete., which shows where,
when and by what authority it is
taken, found or executed.

CAsSE STATED.

A narrative (agreed upon by both par-
ties to an action, or drawn up by an
impartial person agreed upon by
them or settled by the Court or a
Judge), setting forth the facts and
points in dispute with a view to a
prompt decision,

CERTIORARI,
Procedure for the purpose of remov-
ing to a higher Court a suit pend-
ing in some inferior Court.

('OLOUR OF RIGHT.
A plea put forward by a person claim-
ing to exercise what he believes to
be a prima facie right.

('ORROBORATION,
Evidence in support of principal evi-
dence.
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EsTOoPPEL.

A doctrine or rule of law by which
a statement which amounts to a
conelusive admission cannot be de-
nied or controverted.

Ex Orricro.

By virtue of office. Some persons by
reason of the office they hold are
ex officio Justices of the Peace.

EX PARTE.

A proceeding by one party in the ab-

sence of the other.
EXTRADITION,

The act of sending by authority of
law a person accused of a erime to
a foreign jurisdiction, where it was
committed, in order that he may be
tried there.

F'ALSE PRETENCES.

This offence, though closely resemb-
ling theft, is distinguishable from
it, as being perpetrated through the
medium of a mere fraud. In order
to be convieted under the section

governing the same the accused
J.M.—11 .
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must have made a false pretence of
an existing fact, and the money or
goods, &ec., must have been obtained
by means of such false pretence.

HaBEAS corPUS.

[s a remedy for a person deprived of
his liberty. If a probable ground
be shown that the party is impri-
soned without cause and has a right
to be delivered an order or writ
will usually be issued.

InpIcTABLE OFFENCE.

Is an offence punishable on indiet-
ment. That is a written accusation
or charge preferred in a Superior
Court of Competent Criminal Jur-
isdietion.

J USTIFICATION,
A maintaining or showing a sufficient
reason in Court why the defendant
did what he is called upon to
answer.

MaNDAMUS.

An order or writ addressed to any
person, corporation or inferior
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Court of Judicature requiring them
to do something therein specified
which appertains to their office. 1t
“is used principally for public pur-
poses and to enforce performance
of public rights and duties.

MISDEMEANOUR.

A species of erime or offence less than
a felony. Its importance lies in
the manner in which the same are
prosecuted. A felony is prosecuted
on indictment ; a misdemeanour may
be prosecuted on indictment or by
summary conviction in certain
cases.

(USTER.
Means dispossession,
PreLIMINARY INQUIRY,

A proceeding taken before indiet-
ment for a eriminal offence. The
object is to find out whether there
is a prima facie case against the

, accused sufficient to place him on
trial before a higher Court.
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! QuasHING CONVICTION.

: To overthrow or annul the convietion.
It is usually done by a higher Court
on the ground of irregularities or
wrong conviction in an inferior
Court.

RECOGNIZANCE.

As acknowledgment of a debt owing
to the Crown, with a condition to be
void if the recognizor shall do some
particular act, as if he, or the party
for whom he is surety, shall appear
at the next Court of competent
criminal jurisdiction.

RELEVANT.
Applying to the matter in question.
RemAND.

To send back to prison one charged
‘before a magistrate until a future
date named at the time of making
the same. There is also a remand
on bail, the accused being allowed
his liberty until the day named.

STATEMENT OF. ACCUSED.

A statement not under oath made by
accused on the preliminary hearing.
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TRANSMISSION OF DOCUMENTS.

This is an important part of the Jus-
tice’s duties. All documents in his
possession relative to any criminal
case should be forwarded forthwith
to the Clerk of the Court for his
Judicial District, as he takes the
place of the Clerk of the Peace, and
must record all such transactions
for future reference. Without these
papers he cannot make the records
required by law.

Poixts 1o NOTE.

1. Absence of accused automatically
stops proceedings in Court.

9. Accused must be allowed to give full
answer and defence.

3. Actions may be taken against a Jus-
tice of the Peace for wilfully exact-
ing unauthorized fees.

4. Actions may he taken against a Jus-
tice of the Peace for acting illegally.

5. Actions, both eriminal and eivil, can
be taken against Justices of the
Peace who fail to remit moneys col-
lected as fines.
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i 6. Actual bodily harm does not mean
common assault,

7. Adjournments should be granted on
application by the accused if he is
likely to be prejudiced in his de-
fence by a refusal.

i | 8. Arrest should be made on a warrant

unless the law otherwise allows.
9. Arrest should be made by a peace
officer.
10. Arrest on a telegram is not sufficient
authority to hold a prisoner,
11. Articles of the peace are in the form
. of a recognizance with sureties to
: keep the peace.

{ 12, Assault may be common, indecent or
. aggravated.

13, Associate Justices should have their
request in writing when sitting with
another Justice on any case.

14. Bail after committal can be dealt with
by a higher Court.

15. Bias is always a ground for objection
to jurisdiction.

16. Caption is the heading of a deposition.

17. Civil matters are not dealt with in a

Justice’s of the Peace Court.



18.
19,

20.

21,

22, (Corrections where a fine is imposed

(9 ]+
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Colour of right may be a good defence.

Commitments can only be made by
warrant under seal.

(Convictions must be under seal and
on proper forms.

Convictions are void for duplieity.

must contain the words ¢ forfeit
and pay.”’

(orroboration is necessary for certain
offences on conviction.

Corroboration does not appear to be
absolutely necessary to warrant a
commitment for trial in such of-
fences.

(losts can be given against the Justice
of the Peace if the Court is of the
opinion that the irregularities were
due to his carelessness.

. Costs can only be charged according

to tariff.

. Costs should not be given against the

defendant if he is acquitted.

. Costs, where no other tariff is pro-

vided, are regulated by section 770
of the Criminal Code.
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29,

30.

POINTS TO NOTE.

Courts should be ‘“ opened’’ before
commencing proceedings.

Depositions should be forwarded im-
I
mediately to the Clerk of Court.

Depositions should be signed by Jus-
tice, and by the witness in presence
of accused.

Depositions should be read over to
witness before he is asked to sign.

Depositions are incomplete without
proper heading at the beginning
and proper conclusion at the end.

Disagreement between Justices means
dismissal for accused on prelimin-
ary hearing.

Distress can be issued for fine and
costs,

Documents produced as exhibit should
be marked.

Fines are to be remitted forthwith to
the Attorney-General’s Depart-
ment, or where otherwise disposed
of a receipt should be taken and
sent there.

Forms when complete have no blank

spaces.
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39. Indictable offences cannot be tried by
a single Justice in any case, but the
law allows this to be done by two
Justices for certain offences only.

40. Informations and eomplaints should
be sworn,

41. Irregularities may upset the convie-
tion.

42. Jurisdietion is an important matter
for consideration.

43. Jurisdiction should appear on the face
of the documents.

44. Limitation of time for commencing
summary conviction matters is 6
months.

45. Lord’s Day cases require fiat or con-
sent of the Attorney-General be-
fore any proceedings are taken.

46. Names should be written out in full
in all cases.

47. Objections should be noted on records.

48. Offences should not be tried together
but separately,

49. Preliminary inquiry is a hearing.

50. Preserving of order in Court can be

done through the constable.
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} 51. Prisoner should be present in Court
‘ during proceedings,
i (0]

] 52. Quashed convictions are a source of
’ expense both to Crown and accused.

l
! 53. Remands should always be in writing.

s 54. Remands should be marked on the in
formation.

_ 55. Returns are required from Justices of

it all matters dealt with.

i 56. Returns are important as they affect
future disposition of the case.

57. Returns which are false are punish-
able.

08. Seals should appear on all warrants.

59. Seals should be affixed to every con- {
vicetion,

60. Seals should be placed where the fol-
lowing appears [L1.S.]

61. Statements of accused must never be ‘
omitted on preliminary inquiry.

62. Summary conviction is different from
summary trial.

63. Summary trials are trials for indiet-

able offences.
. Summonses are served by constables,




65.

66.

68.
69.

70.
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Tariff of fees is contained in sec. 770
Code.

Telegrams are not sufficient authority
to hold a person after arrest.

Warrants are required to be sealed.

Witness must be first sworn.

Witness fees are regulated by see. 770
Code.

Witness fees are not paid on prelim-
inary inquiries usually, as by the
(Clode there are no fees allowed on

preliminary hearings.
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