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TIHE MARRIAGE LAWS.—No. IL

The law of marriage introduced into Upper
Canada from England, and as modified by
local legislation, indicated that the privilege of
solemnizing that rite was to be limited to the
clergy of the Church of England. But as
other religious communities were formed and
waxed strong, this was felt to be a hardskip,
and various enabling statutes were at different
times passed—the dates of which serve to
indicate the development of ecclesiastical pros-
perity and activity in the country. Thus by
88 Geo. ITL cap. 4 (1798) members of the
Church of Scotland, Lutherans and Calvinists
could claim the right of being married by
ministers of their own denominations, and by
11 Geo. IV. cap. 36 (1830) the same right was
extended to Presbyterians, Congregationaiists,
Baptists, Independents, Methodists, Menonists
and Tunkers or Moravians. Then the compre-
hensive statute 10 & 11 Vict. cap. 18 was
passed, whereby was conceded to all clergy-
men or ministers of “ any denomination of
Christians whatever,” the power of validly
celebrating marriage between those who were
adherents of their respective churches. The
next and final step in progress was made when,
ten years afterwards, by 20 Vic. cap. 66, the
ministers of “ every religious denomination in
Upper Canada,” were declared to have the
tight to solemnize matrimony according to the
several rites, ceremonies and usages which
obtained among them. And tbus the law
stands as consolidated: Con. Stat. U. C. cap,
12, sec. 1.

It is noticeable, however, that none of these
or the other Provincial statutes relating to

marriage in any manner touch in express
terms upon the Roman Catholic population.
If not otherwise provided for, they would of
course be embraced under the wide language
of 10 & 11 Vict. cap. 18; 20 Vict. cap. 16, and
the Consolidated Act.

With regard to all Protestant clergy, the
provisions of the statute law are clear that
they shall not celebrate the ceremony of mar-
riage, unless there has been either the usunal
proclamation of banns or the issue of a license
authorizing such marriage. The first mention
of marriage by license, in our statutes, isin 33
Geo. IIL cap. 5, sec. 6, (an act applicable to
those who were then in the position of Dissen-
ters) which leaves it all uncertain as to the
source of authority whence such dispensation
issues. The next statute, however, 88 Geo.
IIL cap. 4, sec. 6 (likewise applicable to the
then Dissenters) recognizes that the power to
grant such license is vested in the Governor—
a right which he exercises as representing the
Sovereign and by virtue of the royal instruc-
tions: see Leg. v. Roblin, 21 U.C. Q. B. 85T.
The regulation in Lord Iardwicke's Azt ag to
license is as follows :—* All marriages solem-
nized from and after the 25th March, 1754,
* * % without publication of banns or
license of marriage from & person or persons
having authority to grant the same, firsi had
and obtained, shall be null and void to all
intents and purposes whatsoever.” Under
the English law at that time, licenses could be
granted either by the Sovereign, or the Arch-
bishop of Canterbury, or duly consecrated
Bishops of the Church of England, by virtue
of and within the territorial limits of their
cpiscopal office, or by certain officers of the
Spiritual Courts. But the Pope of Rome had
no such power, ncr had any ecclesiastical
functionary beionging to, or claiming authority
under the Charch of Rome. See Chitty on
the Prerog. pp. 61, 53; Colv v. Bishop of
Coventry, Hob. 148; 25 Hen. VIIL cap. 21;
28 Hen. VIIL cap. 1$; 1 Eliz. cap. 1, secs.
8, 10; and 4 Geo. IV. cap. 5. There can be
no question that Lord Hardwicke’s Act exten-
ded to Roman Catholics in England, at the
time the English Marriage Law became the
Upper Canadian Marriage Law, as appears by
the L. S. 81 Geo. IIL cap. 82, sec. 12.

By 26 Geo. III cap. 84, and other statutes,
the Archbishop of Canterbury was empowered
to consecrate bishops for the colonies, and
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though we do not kuow that the question has
been mooted, yet it is very probable that duly
consecrated colonial bishops of the English Epis-
copal Church had the privilege of granting dis-
pensutions from banns and directing the issue
of marriage licenses, with respect to members
of their own church and within the boundaries
of their own dioceses, so long as Church and
State were united in Unper Canada. But we
apprehend that since ti - time our legislature
declared in memorable words the desirableness
of removing “all scmblance of connection
between Church and State” (18 Vie. cap. 2,
1854) and did in fact by that statute abolish
such connection, the episcopal powver to
grant the marriage license reverted to the
Governoras representative of the Crown. The
Church of England in Upper Canada then
became a mere voluntary association, and its
bishops were shorn of any spiritual privileges
or dispensing powers which otherwise they
might have claimed. (See Re Diskop of
Natal, 11 Jur. N. 8. 853; Murrayv Burgess,
L.R.1P. C. App. 862; Lyster v. Kirkpatrick,
26 U.C. Q. B. 225.) So that the conclusion is
manifest, as to all Protestant bodies, that they
come within the marriage act as consolidated,
and their members can only properly contract
marriage after publication of banns, or, without
banns, by Governor’s license.

Under Con. Stat. U. C. cap. 72, sec. 2, the
celebration of marriage without banns or
license, or under banns, where the names of
cithes of the parties were incorrectly stated,
would be no more perhaps, than an irregula-
rity ; but under Lord Hardwicke's Act, such
marriage would be an absoluie nullity, both
as to the contracting parties and their issue.
Neither lapse of time nor mutual consent,
however express, can validate what the sta.
tute directly avoids. Such a union would be
not merely voidable, but void ab nitio; it
would be in the eyc of the law, not a matri-
mouial, but a meretricious union, thc issue
whereof would be bastardized from their birth.
(See Ellivtt v. Gurr, 2 Phil. p. 19; Wright
v. Elwood, 1 Curt. p. 670; Chinkam v.
Preston, 1 W. Blac. 192 ; Kingv. Inhabitants
of Tibshelf, 1 B. & Ad. 190; Reg. v. Chadwick,
11 Q. B. 173.) And this appears to be our
marringe Jaw in Ontario, so far as Protestants
are concerned.

The inquiry now presents itself, upon what
footing are Roman Catholies in this respect?

Is their situation in this status as unsatisfac.
tory os that of the Protestants, or can they
claim privileges beyond those of any other
religious body in this Province? The con.
sideration of these questions will involve the
necessity of going over some portions of the
early history of Canada, when that country
was passing from under the French to the
Eng...  _winion.

VENDORS' LIEN.

Is the absence of' a receipt endorsed sugh-
cient to put on enquery?

In Mackreth v. Symmons, 15 Ves, 329
1 White & Tud, Lg. Ca. Eq.  Lord Eldon thus
expresses himself :—

“Where a vendor conveys without more,
though the consideration on the face of the in.
strument is expressed to be paid and also the
recipt endorsed, still, if it is the simple case of a
conveyance, the money or part nct being paid, as
between vendor and vendee, and those claiming
as volunteers, a lien shall prevail.”” Agaiv, “a per-
son having got the estate of another shall not as
between them keep it, and not pay the considera-
tion; and there is no doubt that a third person,
having full knowledge, that the other got the
estate without payment cannot maintain, that
though a Court of Equity will not permit him to
keep it, he may give it to another without pay-
ment.”

What is above laid down appiics also when
the purchaser has merely constructive notice,
or notice of that which is sufficient to put on
enquiry.  Thus in England it has been so
usual to endorse on a conveyance a receipt for
purchase money that the absence of it causes
suspicion, and is sufficient to put on enquiry
as to whether the purchase money in fact has
been paid.

The question is, whether this doctrine is
as of course applicable in all cases here, even
though it should be shown affirmatively that
at the pericd in question it was not usual to
endorse receipts, or that at any rate the cus-
tom was not so universal as that its non-
observance should give rise to suspicion.

We are not aware of any reported case
wherein it has been held here that the absence
of the receipt is constructive notice, and if it
has been so held we do not understand why
such a case is not reported; we are told, how
ever, it has been so held.  On the other hand
we are aware of & decision in the Privy Coun-
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¢il on appeal from Lower Canada wherein it
was shown affirmatively that endorsed receipts
were nhot usual and the following is the judg-
ment of the Court on the point:-—

* The objection stated in the opeuing that there
was no endoreement of any receipt for the pur-
chase money was very properly given up in the
reply.  The receipt is acknowledged in the body
of the deed, and it is not the custom in Canada,
as it isin England, to have an additional acknow.
ledgment on the back of the deed, and its absence
therefore affords uo grounds of suspicion.”

The ahove decision {Burnhart v. Green-
shields, 9 Moore Pri. CL. App. 18] would scem
to be conclusive on the macter, and if indeed
there be any case here wherein it has been
held that the absence of the receipt was con-
struetive notice it was probably a case wherein
no evidence was given that frequently (at least
until very recently) a receipt is not endorsed.
We should have thought however that before
it could be said that the non-observance of an
alleged custom was a cause of suspicion, that
positive evidence should be given that in fact
the allegel custom did exist, whereby the
burden of proof would be shifted.

It would not only save much trouble and
expense in investigations of titles, but be
consistent with the intention of the partics,
if the absence of a receipt did not let in the
vendor's lien. There can be no doubt that
when one man sells and conveys to another
a picce of land and takes his note for the
purchase money and asks for no other sccu-
rity, that both partics look on the trans-
action in just the same light asif it were a
horse or other chattel that was sold and de-
livered. The last thing that they would sup-
pose as the result of their transaction would
be that in fact the vendor had given an equit-
able mortgage on the property to secure the
note, and nothing more astonishes a vendor
(not learned in the law) than to be told that
his note is in fact secured by a mortgage.
Lord Eldon in the case first above cited and
other eminent judges have regretted that
the doctrine was ever introduced, and that a
vendor should have security he did not ex-
pressly stipulate for.

Weapprehend that the question cannot arise
on transactions subsequent to the late Registry
Act, sec. 66, under which “no equitable lien,
charge or interest affecting land shall be deem-
ed valid in any court in this Province after this

act shall come into operation, as against a reg-
istered instrument executed by the same party,
his heirs or assigns.”

Assuming this act not to be retrospective,
the question above discussed still arises in the
absence of a receipt on a conveyance prior to
the Act.

SELECTIONS.

AN ESSAY

Ox Tue IMPORTANCE OF THE PRESERVATION
AND AMENDMENT oF TRIaL By Jury.

Tur institution of trial by jury has been
ascribed by different authorsto various persons
and nations,  Sir William Blackstone is of
opinion that it originated with the Saxon and
other northern nations.

** Some authors,” writes Sir William, “have
endeavoured to trace the original of juries up
as high as the Britons themselves, the first
inhabitants of onr island ; but certain it is,
that they were in useamong the carlie-t Saxon
Colonies, their institution being ascribed by
Bishop Nicholson to Woden himself, their great
legislator and captain. lence it is that we
may find traces ofjuries in the laws of ali those
nations which adopted the feudal system, asin
Germany, France, and Italy ; who had all of
them a {ribunal composed of twelve good men
and true, honi homines, usually the vassals or
tenants of the lord, beiiyg e equals or peers
of the parties litigant ; and, as the lord’s vas-
sals judged each other in the lord’s courts, so
the king's vassals, or the lords themselves,
judged each other in the king’s court. In
England we find actual mention of them so
early as the laws of King Ethelred, and that
not as a new invention. Stiernhook ascribes
the invention of the jury, which in the Teu-
tonic language is denominated nemdda, to
Regner, king of Sweden and Denmark, who
was contemporary with our King Egbert.
Just as we are apt to impute the invention of
this and some other pieces of juridical polity
to the superior genius of Alfred the Great; to
whom, or account of his having done much, it
is usual to attribute everything; and as the
tradition of ancient Greece placed to the ac-
count of their own Hercules, whatever achieve-
ment was performed superior to the ordinary
prowess of mankind. Whereas the truth
seems to be, that this tribunal was universally
estabhished among all the northern nations,
and so interwoven in their very constitution,
that the earliest accounts of the one give us
also some traces of the other.”

This opinion has been controverted with
much learning and ingenuity by Dr. Pettingal
in his inquiry into the “ Use and Practice of
Juries among the Greeks and Romans.” Dr.
Pettingal deduces the origin of juries from these
ancient, nations.
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 Ie begins with determining
of the word divacar in the Grcc?c, and judices
in the Roman writers. *The common accep-
tation of these words (says he), and the idea
generally annexed to them, is that of presidents
of courts, or, as we call them, judges ; as such
they are understood by commentators, and
rendered by eritics.  Dr. Middleton, in his
life of Cicero, expressly calls the judices, judges
of the bench ; and Archbishop Potter, and in
short all modern writers upon the Greek or
Roman orators, or authors in general, express
dwacar and judices by such terms as convey,
theidea of presidents in courtsof justice. The
propricty of this is doubted of, and has given
accasion for this enquiry ; in which is shown,
from the best Greck and Roman authorities,
that neither ihe dicasar of the Grecks, nor the
judices of the Romans, ever signified presi-
dents in courts of judicature, or judges of the
bench ; but, on the contrary, they were dis-
tinguished from each other, and the difference
of their duty and function was carefully and
clearly pointed out by the oratorsin their plead-
ings, who were the best authorities in those
cases in which the question related to forms of
faw and methods of proceeding in judicial
affairs and criminal process.

“The presidents of courts in criminal trials
at Athens were the nine archons, or chief
magistrates, of which whcever presided was
called nyspwy dicaonpic president of the court.
These nine presided in different causes pecu-
liar to each jurisdiction. The archon, properly
so called, had belonging to his department all
pupillary and heritable cases; the Basevic
had charge of the public worship, and the con-
duct of criminal processes; evercised authority
over strungers and sojourners, and attended to
various other matters; and the taesmothetai,
the six junior archons, judged causes assigned
to no special court, &c. (See Liddell & Scott.)

“ Wherever then the ardpec ivaca., or ju-
dicial men, are addressed by the Greek orators
in their speeches, they are not to be understood
to be the presiding magistrates, but another
class of men, who were to inquire into the
state of the cause before them, by witnesses
heard, to report their opinion and, after inquiry
made and witnesses heard, to report their opi-
nion and verdict to the president, who was to
declare it.

¢ 'The several steps and circumstances at-
tending this judicial proceeding are so simiiar
to the forms observed by our jury, that the
reader cannot doubt but that the nature, in-
tent, and proceedings of the dicasnpiov among
the Greeks were the same with the English
jury ; namely, for the protection of the lower
people from the power and oppression of the
great, by administering equal law and justice
to all ranks; and therefore when the Greek
orators directed their speeches to the avdpec
&icacar, as we see in Demosthenes, Aschines,
and Lysias, we are to understand it in the
same sense as when our lawyers at the Bar say,

Gentlemen of the Jury.*

the meaning

“ So likewise among the Rowmans, the judi.
ces in their pleadings at the Bar, never signi.
fied judges of the bench, or presidents of the
court, but a body or order of men, whose office
in the courts of judicature was distinst from
that of the practor or judex questionis, which
answered to our judgo of the bench, and was
the same with the archon, or nyspwy Cikaanpic
of the Greek ; whereas the duty of the judices
consisted in being empunnelled, as we call it,
challenged, and sworn to try uprightly the
case before them ; and when they had agreed
upon their opinion or verdict, to deliver it te
the president who was to pronounceit. ‘This
kind of judicial process was first introduced
into the Athenian polity by Solon, and tuence
copied into the Roman republic, as probable
means of procuring just judgment, and pro-
tecting the lower people from the oppression
or arbitrary decisions of their superiors.

“YWhen the Romans were settled in Britain
as a province, they carried with them their
jure and instituta, their laws and customs,
which was a practice essential to all colonies;
hence the Britons, and other countries of Ger-
many and Gaul, learned from them the Roimnan
lawsand customs, and upon the irruption of the
northern nations into the southern kingdoms
of Burope, the laws and institutions of the
of the Romans remained, when the power that
introduced them was withdrawn ; and Monte-
squieu tells us, that under the first race of
kings in France about the fifth century, the
Romans that remained, and the Burgundians
their new masters, lived together under the
same Roman laws and police, and particularly
the same forms of judicature. How reasonable
then is it to conclude, thatin the Roman courts
of judicature continued among the Burgundi-
ans, the form of a jury remained in the same
state as it was used at Rome. It is certain,
Montesquieu, speaking of those times, mentions
the paires, or hommes de fief, romagers or peers,
which in the same chapter he calls juges, judyes,
or jurymen: so that we hence see how at that
time the ommes de fief, or * men of the ficf,
were called peers, and those peers were juge:
orjurymen. ‘These were the sameasare called
in the laws of the Confessor, pcrsde lu tenure’
the * peers of the tenure, or homagers ' out of
whom the jury of peers were chosen, to try 2
matter in dispute between the lord and his
tenant, or any other point of controversy in
the manor.  So likewise, in all other parts of
BEurope, where the Roman colonies had been,
the Goths succeeding them, continued to make
use of the same laws and institutions, which
they found to be established there by the first
conquerors. This isa much more natural way
of accounting for the origin of a jury in Europe,
than having recourse to the fabulous story of
Woden and his savage Scythian companions,
as the first introducers of so humane and vene-
ficent an institution.”

Such are the opinions of eminent writers,
but, as will be seen, we do not entirely agree
with them.
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“Without pretending to decide this question,
which has been keenly debated by various
authors, we shall merely observe that in our
opinion, no particular nation, people, or indi-
vidual can exlusively claim the merit of having
originated the general principle of ** trial by
jury.”  Wesespeet that no one would go the
length of aftirming that the system of mere
trial itself] (setting aside the consideration of
the particular form of trial by jury) was invent-
ed by a certain nation or person. Who arigt-
nated trials, according to law or to some custom?
It is evident that the idea of deciding certain
questions affecting life or duath, and to some
extent other matters occurred to various peo-
ples that had little or no communication with
each other. There is no proof that they bor-
rowed the idea of settling any disputed ques-
tion by trial, any more than there is proof that
they borrowed the idea of settling their quar-
rels by fighting, It is reasonable to suppose

that certain ideas are common property among |

mankind, and are derived from our common
ancestors, the patriarchs. In proof of our
assertion we nced only mention the custom of
some, if not of all the tribes of the North
Awerican Indians, to try certain questions of
life and death, as well as some other matters,
by a tribe in council, in reality, we may say,
by a jury.

Describing the trial of a young American
Indian warrior by his tribe for the crime of
cowardice, an American author writes :—The
more aged chiefs in the centre communed with
each other in short and broken sentences. Not
a word was uttered that did not convey the
meaning of the speaker in the simplest and
most energetic form.  Again, alongand deeply
solemn pausetook place. It was known by all
present to be the grave precursor ofa weighty
and important judgment.”

[t is true that this is but a rude and imper-
fect form of trial by jury, since the accused
does not seew. to be allowed to speak for him-
self, and the witnesses are not subjected to
regular cross,examination, but still the fate of
the prisoner 15 decided by a jury of his own
tribe; in a word, by his peers, and not by any
single chief who acts as a judge. How, then,
cm it he alleged that Woden, the Saxons, the
Seandinavians, the Greeks, the Romans, or any
other particular people or tribe originated the
systew of trial by jury, since traces of the cus-
tom are to be found among savages in North
America ? They had not borrowed the form of
trial by jury from Europe. We suspect that the
germ of the system existed, during the early
ages, among many races of manking, and that
it grew into a better regulated and more sys-
tematic law among those that made in times
past advances in Christianity and its accom-
panying enlightenment. ' '

Of the judicatures for hearing civil causes

among the Athenians, the court called Heliea
was the greatest. All the Athenians who
were free citizens were allowed by law to sitin
this court; but before they took their seats,

were sworn by Apollo Patris, Ceres, and Jup-
iter, the king, that they would decide all things
righteously and according to law, wheve there
was any law to guide them, and by the rules
of natural equity, where there was none.  This
court consisted at least of fifty, but its nsual
number was five hundred judges. When causes
of very great eonsequence were to be tried, one
thousani sat therein; and now and then the
judges were increased to fiiteen hundred, and
even to two thousand. It will be perceived
that these courts were in reality composed of
jurvmen, every free citizen being allowed to
sit in them,

A popular form of trial was not unknowm
among the Jews. Moses set up two courtsin
all the cities; one consisting of priests and
Levites to determine points concerning the law
and religion, the other consisting of hcads of
families to decide civil matters.

After having thus alluded to the probable
origin of trial by jury, we must now briefly
state what a jury is.

A jury consists of a certain number of men
sworn to inquire into and try a matter of fact,
and to declare the truth upon such evidence as
shall appear before them. Juries are in Great
Britair, &c., (Scotland, in some degree except-
ed) the supreme judges in all courts, andin all
causes in which the life and, and in some cases,
in which the property or thereputation of any
man is concerned.* This is the distinguish-
ing privilege of every Briton, and one of the
most glorious advanrtages of our constitution;,
for, as every one is tried by his peers (or
equals), the meanest subject is as safe and as
free as the greatest.

A juror or jurymen, in a legal sense, is one
of those twenty-four or twelve men wao are
sworn to deliver truth upon such evidence as
shall be given them toucning any matter in
question.

The punishment for perjury or fraud com-
mitted by a jury for bringing a false verdict
was called an * attaint,”—a writ thatlay after
judgment against 2 jury of twelve men that
had given a false verdict in any court of record,
in an acticn real or personal in which the debt
or damages amounted to above forty shillings.
The jury that had to try this false verdict con-
sisted of twenty-four, and was called the grand
jury. The practice of setting aside verdicts
upon motion and of granting new trials, has.
so superseded theuse of ‘‘attaints ™ that there
is searcely an instance of an attaint later than
the sixteenth century.

The duty of a jury is to decide the facts of
3 cause tried by them. The duty of a judge
is to decide what is the law respr<ting these
facts. [t has been traly said: “Ifit be de-
manded, what is the fact? the judge cannot
answer it ; if it be asked what is law ? thejury
cannot answer it, * % k% %
The fact is to be tried, that is, as it is intended,

* County and other courts now limit the extent of the
remaris mads on this subject by various writers.
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by the verdict of twelve men. That is called
in law a trial.”

“The principal of trial by jury is,” says a
learned and cloquent writer on * Trial by
Jury,” ¢ that questions of fact, involving the
rights of the people, shall be determined by
the people.themselves, in contradistinction to
the decision of those facts by fixed and sala-
ried judges, appointed by and dependant upon
the sove. cign power in the state,” * .

The assembling of a jury to try a cause is
so managed that protection is afforded to both
sides ip an action, in order that fair play shall
be observed. When a jury is demanded to try
a cause, it is asked, ‘“And this the said A.
prays may be enquired of by the country ;" or,
* And of tnis he puts himself upon the country,
and the said B. does the like.” ‘The court
then commands the sheriff, *“ that he cause to
come here, on such aday, twelve free andlaw-
ful men, of the body of his ~ountry, by whom
the truth of the matier may be better known,
and who are neither of kin to the aforesaid A
nor the aforesaid B, to recognize the truth of
the issue between the said parties.”” The
sheriff returns the names of the jurors in a panel
(a little pane or oblong piece of parchment)
annexcd to the writ. After a certain delay
and some forms have been gone through, the
jury is assembled to hear the cause.

“Let us observe (with Sir Matthew Ilale)
in these first preparatory stages of the trial,
how admirably this constitution is adapted
and framed for the investigation of truth be-
yond any other method of trial in the world.
For, first, the person returring the jurors is a
man of some fortune and consequence ; so that
he may benotonly the less tempted to ccmmit
wilful errors, but likewise be responsible for
the faults either of himself or his officers;
and he is also bound by the obligation of an
oath faithfully to execute his duty. Next as
to the time of their return; the panel is return-
ed te the court upon the original zenire, and
the jurors are to be summoned and brought in
many weeks afterwards to the trinl, whereby
the parties may have notice of the jurors, and
of their sufficicncy or insufficiency, characters,
corinections, and relations, so that they may
be challenged upon just cause; while, at the
same time, by means of the compulsory pro-
cess (of distringas or habeas corpora) the cause
is not likely to be retarded through defect of
jurors. Thirdly, as to the place of their ap-
pearance there is a provision most excellently
calculated for the saving of expense to the
parties. The troublesome and most expensive
attendance is that of jurors and witnesses at
the trial; which therefore is brought home to
them, inthe county where most of them inhabit.
Fourthly, the persons before whom they are to
appear, and before whom the trial is to be
hell, are the judges, persons whose learning
and dignicy secure their jurisdiction from con-

*Trlal by Jury, the Birthright of the People of England.
p. 14. London; Hardwicke, 192, Piceadilly. Ope Sbilling.

tempt.  The very point of their being strangers
in the county is of infinite service in prevent.
ing those factions and parties which would ju.
trude in every cause of moment, weve it tricd
only before persons resident on the spot, s+
Jjustices of the peace, and the like.

* The jurors contained in the panel alluded
to before, are either special or comuaon juror.,
Special juries were originally introduced in
trinls at Bar, when the causes were of too great
a nicety for the discussion of ordinary frec-
holders, or where the sheriff was suspected of
partiality, though not upon such apparent
cause as to warrant an exception to him.”—
Blackstone.

In the present day. juries in civil causes
procure refreshments when the judge takes his,
but the custom of the jury being hept without
meat, drink, fire, or candle, unless by -permis.
sion of the judge, till they are unanimously
agreed, is a method of accelerating unanimity
which was not unknown in other constitutious
of Europe. and in matters of greater coicern.
For by the golden bull of the empire, if, after
the congress was opened, the electors delayed
the election of a king of the Romans for thirty
days, they were fed only with bread and water
till the same was accomplished. In England,
it has been said, that if thejurors do not agree
in their verdict before the judges are about to
leave the town, the judges are not bLound to
wait for them, but may carry them round the
circuit from town to town in a cart. The
modern custom seems to be for the judge to
discharge the jury ; and a recent case, (that of
a woman who was tried for murder, and who,
after the jury had been discharged by the judge
because they could not agree in their verdict,
contended that the judge had acted illegally,,
appears to have determined the question that
a judge has the power.

The nccessity for unanimity in the verdict
of a jury, seems to be almost peculiar to the
English constitution ; at least, in the ncmlils
or jury of the ancient Goths, there was reqguir
ed (even in criminal cases) only the consent ¢!
the major part, and ir case of equality, thede-
fendant was held to be acquitted.

In Scotland, the ordinary jury, consistingof
fifteen, give their verdict by a majority. ‘'rial
by jury, in civil causes, is only partially adopt-
ed. It was not, until lately, added to the
Jjurisdiction of the supreme civil tribunal, de-
nominated the Court of Session.  T'rial by jury
in Scotland is limited to certain descriptions of
cases, and is not popular; in this respect there
xls agreat difference betw cen English and Scotch
aw.

In England and Ireland, where the princi-
ple of the criminal law requires the injured
garty or his representative to prosccute, hie can

nly do so by permission of a jury of accusa-
o, called tue grand jury, which consists, or-
ainarily, of twenty-four men. To find a bill,
there must, at least, twelve of the jury agree.
Another jury, which consists in England and
Ireland of twelve men (the petty jury), sits for
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the purpose of deciding il the cvidence against ! the walls a.d towers erected under the Roman

the accused (if he plead not guilty) has estab-
Jished his guilt.

A coroner's jury inquires into the facts of o
case, when any person is slain, or dies sudden-
ly, or in pricon, or under suspicious circum-
stances.  In Scotland there is no coroner's
jury or inquest.  The state of the Scotch law
in this respect seems to be very unsatisfactory.

The limits of this essay do not permit.us to
mention other dnscriptions of juries, but they
are all founded upon the grand principle of
the trial of facts by the country, or in other
words, by the people themselves.

As we have stated, the common law of Eng-
landis involved in deep obscurity. The reader
must understand that the reason why so much
valueis attached to the common law is, becanso
trial by jury is one of its principles. In the
time of Alfred the Great, the local customs of
the several provinces of the kingdom had grown
so various, that he found it expedient to com-
pile his dome-book, or liber judicialis, for the
general use of the whole kingdom.  This book
is caid to have heen extant so late as the reign
of Edward IV, but is now unfortunately lost.

The irruption and establishment of the Dancs
in England, introduced new customs. ‘The
code of Alfred the Great fell into disuse or
was mixed with other laws in wany provin-
ces, so that about the beginning of the 11th
century there were three principal systems of
laws prevailing in different districts.  Out of
these three laws, King Edward the Confessor,
it is said, extracted one uniform law, or digest
of laws, to be observed throughout the whole
kingdom, and it secems to have been no more
than a new edition, or fresh promulgation of
Mfred's code or dome-book, with such editions
and improvements as the exp.rience of a cen-
tury and a half had suggested. 1t is record-
ed in history that Edward framed cquitable
laws: for we find that when the people com-
plained of the oppression of the Norman Kings,
they demanded * the good old laws of Edward
the Confessor.”

Tt would be difficult to determine even from
these codes of the laws of the Anglo-Saxons,
whether trial by jury entirely originated in
England fromn these laws. It is a point of
curious inquiry, not yet, so far as we know,
fully discussed,” observes a writer, *‘ to ascer-
tain how far the Saxons, on their invasion of
the island, moulded, or adapted their political
institutions to those which they found evist-
ing in Roman-Britain. 7The Saxons, we know,
ultimately possessed themselves of all the
Roman walled cities, of which they formed their
boroughs ; and it is hardly conceivable that a
comparatively small body of invaders would
completely overturn all those municipal insti-
tutions, which, though less free than their own,
would present them, so far as administration
was concerned, with useful means for securing
and consolidating their acquisitions. The prin-
cipal Saxon boroughs existing at the period of
the Norman congquest, were the towns girt by

regime,”

The laws of Edward the Confessor were
those which our ancestors struggled so hardly
to maintain under the first princes of the Nor-
man line, and which princes so frequently
promised to keep and restore, as the snost po-
pularact they could do, when pressed by cmer-
gencies or domestic discontents.  In England,
the progress of liberty has been in a great
measure attributed to the division of interests
in the country. The great nobility had an
interest in checking the power of the Crown,
and the Crown had an interest in checking the
nobles.  Each party in turn courted the aid,
both personal and pecuniary, of the commons.
ITence the active part which the people, espe-
cially of London and of the large towns, took
with the barons in enforcing the solemn settle-
ment of the limits of the royal prerogative,
which was embodied in ** the Great Charter,
or Magna Charta” conceded by King John on
15th June, 1215, waerein it is distinctly ex-
pressed that all cities, boroughs, and ports
shall have * their libertics and free customs.”
The famous clause which has attracted chief
interest, is that which enacts that no freewan
shall be aftected in his person or property,
save by the legal judgment of his peers, or
by the law of theland. The judgmnent by his
peers, is held to refer to trial by jury. Legal
writers have found a stately tree of liberty
growing out of the seed planted by this simple
sentence.  They see in it the origin of judicial
strictuess, which has kept the English judges
50 closely to the rules laid down for them
in the books and decisions of their predecessors.
There was a furthur leaning on the part of the
barons to the popular system of the common
Jaw, from the circumstance that attempts were
made to introduce the doctrines of the civil
(Roman) and canon laws, which are inimical to
trial by jury. The Great Charter has always
been a great object of veneration with the Eng-
lish nation, and Sir Edward Coke reckons thir-
ty different occasions on which it was ratified.

On the other hand, the kings of England fre-
quently sought to obtain the co-operation of
the people to limit the power of the nobles.
The Crusaders were the means of promoting
the establishment of the common law, and
conscequently of trial by jury, upon a firmer
basis. The absence of so many barons, during
the time of the Crusades, was a means of en-
abling tiie common people, that had hitherto
lived in feudal subjection to the nobility, to
raise themselves in public standing and estima-
tion ; while the possessions of many of these
barons by sales, or by the deaths of their
owners, without heirs reverted to the sove-
reigns. In this way the power of the people
and of the Crown advanced together, and both
at the expense of the class of Lobility. The
people were not unwilling to exchange the
mastery of the barons, for that of the monarch,
and the kings on their part looked on this
rising power of the people with satisfaction,
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ag it created a class of men that might protect
‘them from the ambition and supremacy of the
nobles.  In these circumstances, boroughs be-
‘gan to resume their ancient importance, such
as they had enjoyed in the times of the Saxons.
Men who had hitherto lived on the land be-
longing to the lords of the castles, and had
sacrificed many of their liberties for bread and
protection from the warlike barons, for whom
they had been called upon to fight, now found
that by union among themselves in the bo-
roughs, they might scenre bread by industry,
and protection ahd liberty by mutual aid.
Multitudes, therefore, forsook their feudal sub-
servience to enjoy almost independent citizen-
ship.  Villeins, (bondmen) joyfully escaped
to take their place on a footing of equality with
freemen, and in the reign of Henry IL, if 2
bondman or servant remained in a borough a
yeer and a day he was by this reside~ce made
a free man.* It must be borne in mind that
among our Saxon and Norman ancestors, places
which were called boroughs at this period,
wert fenced or fortified. It is evident that the
increase of popular liberty and social progress
in these boroughs must have been favourable
to the developing of the fundamental principle
of trial by jury, and that the determination of
questions of fact by the people themselves,
could be more impartially and thoroughly
carried out, in places where the people were
protected from the violence of the powerful
barons, who lorded it over the country districts.
Then again, trial by jury, by the security it
afforded against wrong, promoted in its turn
the growth of freedom and wealth in the bo-
roughs, and from them a civilizing intluence
continued to spread over the country. The
minds of men becoming more enlightenea, the
truth of a reasonable method of deciding legal
questions was enabled to triumph over bar-
barous customs among the people themselves,
The several methods of trial and evnviction of
offenders, established by the laws of England,
were formerly more numerous than at present,
through the superstitions of our ancestors,
who, therefore, invented a considerable number
of methods of purgation or trial, to preserve
innocence fromn the danger of false witnesses.
They had a notion that God would always
interpose miraculously to vindicate the guilt-
less. 1. By ordeal ; 2. by corsend ; 3. by
battle. Now-a-days, people may laugh at the
idea of suitors, for instance, fighting in a mortal
combat sanctioned by law; but one of the
laws of William the Conqueror forbid the
clergy to fight in judicial combats, without the
previous permission of their bishop. To show
how deeply rooted the law was at one time in
England, it was not, although it had falleninto
disuetude, repealed until about 1818. In 1817,
a young woman, Mary Ashford, was believed
to have been ill-used and murdered by Abra-
ham Thornton, who, in an appeal, claimed his
right by his wager of battle, whick the court

Twriat. By Jury.

- facts.

allowed ; but the appellant (the hrother of
the girl) refused the challenge, and the accused
escuped, being ordered “to go without day”
16 April, 1818, If such events took place in
1818, what does the reader suppose must have
been the state of thiags in the Middle Ages.
‘T'o remedy the evil of suitors fighting out their
lawsuits, the trial by the grand assize is said
to have been devised by Chief Justice Glaaville,
in the reign of Henry IL., and it was a great
improvement upon the trial by judicial combat,
Instead of being left to the senseless and bar-
barous determination by battle, which had
previously been the only mode of deciding a
writ of right, the alternative of a trial by jury
was offered.  But the present judges of assize
and nisl prius for administering civil and
criminal justice are more immediately derived
from the statute of Westminster, in thé reign
of Edward I.* These came instead of the an.
cient justices in Eyre, justiciarii in itinere,
that had been regularly appointed in 1176 by
Henry I to make their circuits once in seven
years for the purpose of trying causes. The
establishing os the assize, began a new era in
the legal history of Engiand. Irom this date
commenced the real permanent foundation of
trial by judge and jury throughout the country
—the judge to decide the law, the jury the
The record of the struggle of the system
against its foes would fill a volume  The
institution triumphed in the end. Inan in-
teresting summary of this subject, a recent
writer observes :—

“In the time of the Anglo-Saxons a man whe
sued in the King’s Court for lands, v fused to be
bound by the sentence until his “peers’ had de-
cided his right, and summary justice was visited
on those in anthority who tried cases contrary to
the ‘ custom,” even then ancient,  In the days of
William the Conqueror, even a bondman, when
he claimed freedom, was entitled to a trial by the
‘country,” and its refusal to a ~uppliant implicd
that he was under the ban of ‘outlawry.” Trial
by jury was sceured to every heir-at-law by Tenry
11., and extended to every person, withont dis.
tinction, shortly afterwards. ~ In every suit touch-
ing inheritance between Crown and subject, it
has always been an imperative right, and the
at*cmpt to render its attainment diflicult, by de-
lay, denial, or sale, led to the most enphatic
passagesin Magna Charta. In the days of Edward
IV., when a subject had been deprived of a jury
by Act of Parliament, the very statute was re-
pealed and the judgment pronouner ! under it
declared void; this being effected under the ex-
press provisions of those Acts which ¢ confirm to
the people of England the great Charter of their
liberties fur evermore,’ and which ordain that
‘every judgmept and every statute contrary there-
to, shail be holden for nought.” In the reign of
Henry VIL. the Acts which gave certain judges
statutory permission to try causes without juries,
“at their discretion,’ were set aside—¢ u warning
tn all future Parliaments, judges, and others, tll-’gt
they deprive no man of the precious trial by writ
of right, or the verdict of twelve men.” In 1620,

# Chambers,

* Statute, West, 2, 13, Edw. 1., ¢ 30.
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the judges themselves when called on to plead be-
fore a tribunal where disputed facts would have
been decided without a jury, refused to appear,
claiming ‘the beneldit of Magna Charta, as free
Englishmen,”  When the Star Chamber tried to
ovevryle and staltify the vevdicts of juries, the at-
terpt led to the Petition of Right—that sccond
Magna Charta; and the blow aimed at trial by
jury in arbiteary imprisonment and confiscation
of property and of civil rights, without that mode
of trinl, led to revolutions which shook the king-
dom to its centre, while all the eruel nets of
Jefireys and other coriupt judges, were followed
by veversal of their decrees and the rehabiliation
of the families of those whom they had judicially
murdered.  When the verdiets of juries were per-
verted, so a5 to carry consequences which the
jurors did not intend, the legislature at length
stepped in and placed the law beyond the possi-
bility of future eavil and miseoustruction,”— Zrial
by Jury, ihe Birthright of the People, de., p. 163,
The reader will thus pereeive that the com-
mon law is grounded on the general customs
of the realm,  “Indeed it is oue of the charac-
teristic marks of English liberty, that our
common law depen-ls upon custom, which
carries with it this internal evidence of free-
dow,” writes Blackstone, * that it was intro-

duced by the consent of the people, and has |

been jealously preserved by them.”  The
common law is the result of long study, ob-
serwation, and experience; and it has been
reflined Ly learned men in all ages. It over-
rides the canon law, and the civil Jaw, where
they go beyond it, or are inconsistent with it.

to previous compacts, was cunfirmed hy the
Act of Settlement (I William & Mary, ¢. 2),
and declared to be the birthright of the people
of Lngland.*

(To be continued.)

RECENT DECISIONS.

RaiLway CoMPANIES

Walker v. The Great Western Railway Co.,
15 W. R,, Ex., 765.

This very short case decides that the general
manager of a railway company has authority
to contract for medical attendanc~ upon a
per-on injured upon the company’s line so as
to bind the company. 'The plaintiff was a
surgeon, ar. d was called in by the direction of
the defendauts’ general manager, to attend a
man who had been hurt in an accident on the
company’s railway. The plaintiff brought his
action against the defendants for remuneration
for Lils services, and the defence was that the
general manager had no authority to pledge
the credit of the defendants by such a contract.
It would seem pretty clear, according to the
oruinary rules, that the defendants would be
bound by a contract of this kind made by

% Ay cur Escay is but an outling of the suhject, we refer
the reader to several warned works for full detauls respecting
Trial by Jury, by Mr. Forsyth, Q C.. Mr. Serjuant Pulling,
and Mr. Erle § also to* Tallam’ Middle Ages.” vol. il. chap.
viil,, and 10 the able treatise entitled * Teiul by Jury, tho
birchight of the peple of Euglau i’

their general manager.  Thero was, however,
one case, Cozx v. The Midlund Ruilicay Co.
(3 Ex. 268) which certainly gave some colour
to the defendants’ contention. It was held in
that case that & station master of a railway
company had no authority to bind the com-
pany by contracting for medical attendance to
be supplied to a passenger injured in an
accident,  The defendants relicd upon this
decision.* The court held that the defendants
were liable on the contract of their general
manager, and refused to grant even a rule aisi
for the purpose of having the question argued.
Besides the point actually decided, which is
not perhaps of very muck i portance, this
case may also be taken as an example to show
that companies have practically greater free-
dom to contract by agreements not under seal
than they had when Cor v. The Midland
Ruilieay” ‘ompany was decided. It was then
thought that a company could, with some few
exceptions, only contract under seal, but since
then much greater latitude has been allowed
them in this respeet, and Walker v. The Great
Western Railieny Company is an illustration
of this gradual change in the law.

Notice oF TriaL AFTEr POSTPONEMENT.
(lundet v. Prince, 153 W. R, B. C. 794,

In this case a point of practice arose, and
the decision is of the more importance inas-

! much as it completely overrules what appears

s . L T : 1L to have been the old practice.
The principle of triai by jury, without alluding L

The question was simply whether, if the

. trial of a cause for which one notice of trial

for London has beengiven is postponed to the
next sittings in London by a judge's order
obtained by the plaintiff, it is necessary for
the plaintiff to give a new notice of trial. It
is clear that a fresh notice of trial is not neces-
sary where a cause is made a remanet in con-
sequence of its not being reached, or if a cause
is postponed by a judge's order made at nis
privs : Shepherd v. Butler, 1 D. & R. 15.
So also if an injunction is granted by the
Court of Chancery to restrain the plaintiff
from proceeding with an action, no new notice
is necessary when that injunction is dissolved;
Stockton and Darlington Railway Company
v. For, 6 Ex. 127. Upon principle the same
rule ought to apply where a cause has been
postponed by a judge's order made at cham-
bers. There were, however, two old cases
and one new one, which were authorities to
show that a fresh notice was absolutely neces-
sary. 'The court held, notwithstanding these
cases, that a fresh notice was not necessary,
and laid down the rule which had before been
applied in the case of injuctions; that it was
not necessary for the plaintiff to give notice of
trial again, as all partics were in statu guo
when the canse cameon for trial at the appoin-
ted time. This is far the most reasonable
rule which could have been laid down, and it
is well that the court did not ailow the autho-
rity of the old cases to govern their decision.
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GLEASON v. GLEASON ET AL,

[C. L. Cham.

UPPER CANADA REPORTS.

COMMON LAW CHAMBERS.

(Reported by Hexry O'BunN, Esq.. Barrister-at-Law,
Reporter te Practice Conrt and Chambers.)

GLEASON V. GLEASON ET AL.

29 & 30 Tic.cap. 42, sec. 6—Several fi. fa. goods in sherif's

hands— heturn of @ subseyuent before o prur wrd.

A. and then B. placed writs of fi. fa. in the hands of a
sheriff, against the goods of C. Notwithstanding that
the goads were appyrently exhausted, A. refused to with-
draw his wrnit or take a return of nulla boma, whereby B,
was prevented, by the vperation of 29 & 30 Vic. eap. 42, see.
6, from proceeding against lands: and the sheritf, feeling
bound by that Act, declined to return the second writ as
long #s the first remained in his hands.

Tnder these citoumstances an order was made on the appli-
eation of B directivg the sheriff to return the second writ
“ nulia bona.”

Semble, that the ! rst execution creditor should have notico
of such an upplicn i,

Remarks up m the embarrassmeat resulting from the cpera-
tion of the abuve statute.

[“hambers, June 1, 1567.]

A summoas was obtained calling on the sheriff
of the County of York to shew cause why an
attachment should not issue agaiust him for not
returning the i fu. against goods in this cause

1t appeared that this writ was delivered to the
sheriff on the 3rd of December last. at which
time there was another ji fe. against the goods
of these defendants, at the suit of one Reed, in
the sherifi’s hands.

It was not 2 year since the first writ was given
to the sheriff—both of these wiits were therefore
still in full force.

It was admitied that the defendants bhad no
goods or chattels, and that Gleason, the second
esecution creditor, desired to have his writ
veturned ¢ no goods,” so that he might proceed
by cxecation against the lands of the defendants

The sheriff declined to return this second exe-
cution, because the 29 & 30 Vic. cap. 42, sec. b,
enacts that ** No sheriff shall make any return of
nulla Lona either in whole or in part to any writ
against goods, until the whole of the goods of
the execution debtor in his county have beenex-
hausted, and then such return shall be made only
in the order of priority in which the writs have
come into bis hands”—and the first exccution
creditor refused to withdraw his writ from the
sheriff’s hands or to tuke a return of aulla bona.
a5 he believes by keeping it in ferce in the
sheriff's hands. he will get the whole amount of
the execution.” :

Lei h shewed cause for the sheriff, referring to
the section of the act above quoted, aud (the
learned judge having on the argument expressed
au opinion that the first execution creditor shounld
be a party to or have somenotice of the applica-
tion) he fileld the refusal of the first execution
creditor to withdraw his writ or to take a return
of nulla bona. .

Ferguson, cootra.

Apax Wirsox, J.—This section of the act is
calculnted to give great embarrassment to sheriffs
and to create great difficulty to execution credi-
tors.

A first exccution creditor determined to protect
the debtor, might, under various pretexts, retain
his writ by renewals in the sheriff’s hands for
years, aod bamper all subsequent creditors in

proceeding agajust lands, although it was wo-
torions there were either no goods or but an
insignificant amount of goods to be seized upun
the  first writ, aud that none of the suhse
quent creditors would get a farthing from the
personal estate of the dehtor.  Yet because the
fir-t creditor must have his writ first returned and
so come in first upon the lands, all the othery
must wait just as long as he could coutrive to
bfile them, slthough it was also nutorivus that
there were lands sufficient to satisfy all the
creditors together.

It is an inconvenient method of sccuring ty
the creditor. first agaiust goods, the hike rank
against lands to which he is plainly sntitled,
and from which rank he was so often exciuded,
becausze there happened to be some trifle of
goods to apply on his writ and on lis writ nlone
In consequence of which, while bis writ was
prevented from being returned, all the wiits
after Lis were at once returned ** no goods,” and
the eubsequent creditors were euabled to issue
writs against lands and displace the first crediter
from his just priority.

A simpler way would Lave been to have
auiborised the fi. fu. to issue against both gouds
and lands at once, with & stay of proceedings
agninst lands till the goods were exhausted—in
which cage no difficuity of any kind would ever
arise, and one execution would answer in every
casc instead of two.

In this instance, I think it appears thaf the
gaods of the debtor in the county of York have
been exhausted, and tberefore I think I should
order the writ of this plaintiff to be returned.
because. notwithstanding this exhaustion, the
first execution creditor refuses to withJdraw his
writ or to take a return of nulla bona, and it is
quite plain his conduct shoulit not be allowed
delay this plaintiff.

I am inclined to think that though the shaiff
may he prevented by this provision from return-
ing, of his own mere motion, a second or subse-
quent writ, in cases within the act, until he
returns the first writ. the court is not nceessa.
rily excluded from directing or controllingits
own process, as in Omealy v. Neweli, 8 East.
364, where it was held that though the plaiutiffs
were prohibited since the 12 Geo I. cap. 29, from
arrcsting defendants without au affidavit of dett
first made, this did not prevent the court or
judge from -aking an order to hold to bail,
* without the affidavit and other requisites
which ave preecribed in respect to arrest by the
mere act of the plaintiff himself.”

This plaintiff has served a notice on the sheriff
to return bis writ, then a rule to return it. and
pow a summons calling upou him to shew cause
why he should not be attached for not doing so.
and he has been engaged in this business for the
Iast four weeks: yet I am not able to give him
costs. for T cannot say the sheriff is to blame
in requiring the aid of the court or a judge
to interpret this clause, mor can 1 say that
he could have ucted at all without the dircet
order of the court or judge to do so, nor can I
give the sheriff his costs for appearing here and
explaining the cage. por can I give them to the
first execution creditor who has also been affected
by this proceeding in which he may or may vet
tuke any coucern.
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I must also add I am not yuite satisfied with
my own part in this curious proceeding. DBut
according to the best judgment I can form, I
shall order the sheriff to return the writ in
question, ¢“no goods.” (although Reed’s writ is
gtill in his hands, because the goods of the defen-
dents have, as I think, been exhausted, and
because Reed will not withdraw his writ nor
take a return of ¢ no goods' under these circum-
stances) and if Luch return be made, the sum-
mons will be discharged. Rut if the sheriff do
not make such return in four days, the order
will go for an attachment for his contempt in not
returning the writ.

HERR v. DougLAss.
Examination of plaintiff on judgment against.him for costs
—27, 28 Fic. cap. 25.

Illd, that a defendant cannot, notwithstanding 27, 2S Vie.
eap. 25, on a judgnient ubtained against a plaintiff’ in an
action of ejectinent. obtain an order to oxamioe the pluin.
T as to his estate aud effects, &c.

[Chambers, July 20, 1867.)

A summons was obtained on behalf of the
defendant, calling on the plaintiff to shew cause
why he should not attend before a Deputy Clerk
of the Crown, and submit to be exawined as to
estate and effects, &c., on o judgment recovered
against him for the costs of the defendant in an
action of ejectment.

Osler, shewed cause. There is nothing to
avthorise the order asked for here: Hawkins v.
Paterson et. al., 23 U.C. Q B 197; 1b, 9 0. C.
L. J. 275. The late Act of 27 & 28 Vic. cap. 25,
which is relied upon by the defendant dees not
{:)ive the power, whatever the intention may have

een.

Morrisov. J.—TI do not think the Actreferred
tv has the effect contended for by the defendant
particularly inan action of ejectment as this was.
I must therefore discharge the summons, but it
will be without costs.

Summons discharged without costs.

TowssexD v. STERLING.

Quets—C. L. P Acl, scc. 324—Verdict in seuction for 5s.—
Damages on demurrer remitled,

4 d-<xlaration contained two counts. one for seduction of the
plaintifi’s daughter, and the other for necessaries sup-
plied for the child. Plea of not guilty to first count,
demarrer to second. Thisissue in fact was tried first
and verdiet for plaintiff for fivo shillinzs. Jndgment was
afterwardss i for plaintiff on the demurrer. whercupon
plaintilf rer  ted on the roll all damages. withnut except-
ing costs. under the second count, and signed judzment for
i~ 55. 2nd full costs taxed. On a summons for a revision
of the taxation, ¢, it was keld that :—

L Tho plaintifl.was entitled to the costs of thoe demurror to
the second count. aithofizh it would have been the more
carrect form to have excepted the costs in tho remittitur.

2. Au action ot sediiction may, under some circumstances,
bo braught “to try a right.” or the grievance therein
complamed of, m.y bo **wilful and malicious.” and
therefore as the verdict was under $3. aud the judge did
not certify, the plaintiff was not cntitled under C' L 1.
Act, see. 324, to any costs whatever, but

3. As the statute is confined to & verdict or assessment the
Plaintiff was ontitled to full costs of thoe demurrer.

[Ckambers, Aug. 7, 1567.])

In this ease the declaration contained two
counts; the first for the seduction of the plain-
Gff’s daughter ; the sccond for clothing and
necessaries furnished for the child of the defen-
dant, born of the plaintiff’s daughter.

The pleas were, not guilty to the first count,
and a demurrer to the second count.

The issue in fact was tried first. The award of
process was as wcll to try the issue in fact as to
assess the damagesin the issue in law. The ver-
dict was that the defendant was guilty on the first
count, and damages were assessed on that count
over and above the costs of suit, at five shillings.

Judgment was afterwards given for the plaintiff
upon demurrer to the second count, and then the
plaintiff by the roll remitted to the defendant all
damages sustained by him on occasion of the
premises in the second count, and prayed judg-
ment aud his damages sustained on occasion of
the premises in the first count, and judgment was
then given for the plaintiff ¢ for the said moneys
by the jurors aforesaid assesced, and for the sum
of £27 19s. 94., for his costs of suit, by the
court here adjudged of increase to the plaintiff;
which damages and costs on the whole, amount
to £28 4s. 94.”

Mcdichael, obtained a summons callin‘g ou the
plaintiff to shew cause why the taxation of costs
in this cause should not be set aside, and the
master be ordered to revise the same, on the
around that full costs of suit had been allowed
when the verdict rendered was for five shillings
only, and the plaiotiff should have had no more
costs than dav.ages, and on the ground that the
master had ‘axed costs. on the second couat, of
the declaration and the demurrer thereto, no
damages naving been assessed on that count, and
judzment is entered only on the second couat,
no judgment is entered (sic) no damages awar
ded, but all damages on the same are remitted
cn the judgment roll; and why the writ of fier:
Jacias should not be set aside or amended, so as
to reduce the lcvy to the amount of damages
assessed, and the sheriff be ordered to withdraw
from the scizure of the goods of the defendant,

The case was argued before A. Wilson, J.
before the vacation.

J. 4. Doyd, shewed cause.

This application is made under the statute
22 & 23 Car. 11., that there should have been
no more costs than damages; but that statute
does not apply to an action for sedu~tion, which
this is. Batchelor v. Bigg, 3 Wils. 319; S. C. 2
W. Bl 855; Peddle v. Kiddle, 7T T. R. 660.

The statute of Charlesis not now in force in
Ergland. though it isin force here, and therefore
seetion 324 of the C. L. P. Act should be con~
strued in pari materia.  Pedder v. Moore, 1 Prac.
Rep. 117.

The plaintiff had the right to appertion his
verdict and remit nominal damages on the second
count. Burton v. Law, 16 L. T. N. S. 385
Preston v Pecke, B. B. & L. 354.

The plaintiff is catitled to full costs on the de-
murrer, under se¢ 816 of the C. L. T'. Act. Kin-
lock v. Hall, 26 U. C. Q B. 13%; McMartin v.
Thompson, Ih 334 ; Taylor v. Rolfe, 5 Q. B. 337;
Beatley v. Dawes, 10 Exch. 347; Arch. Prac.
12th edition, 935.

There having been an assessment of damages,
there should be full costs under sec. 328 of the
0. L. P. Act, an the second count. Jones v.
Wing, 3 0.8.37: Ki'born v Wallace, 3 0. S.
17 Ferrier v. Young, 16, 1405 Mahoney v. Zwich,
40.8S.99.
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Such an action as this cannot be brought in
the Division Court: Con. Stats. U C. cap. 19, sec.
54 ; nor in the County Cowrt: Jb. cap 14, sec.
16. If the judgment roll be wrong, it may be
amended.

Mcifichael supported the application. On
arrest of judgement the plaintif 1s not entitled to
costs of those issues which have been found for
him. Prewv. Squire, 20 L. J. C.P. 175; 10C. B.
912; Ableyv. Dale, 21 L. J. C. P. 104; 11C. B.
378. Costs are in reality considered asdamages.
Giles v Hart, 2 Salk. 622 ; Marriott v. Stanley,
9 Dowl 59, 2 8c. N. R 60; for if a statute give
double or treble damages, the costs as part of the
damages should also be dcubled or trebled:
Tidd’s Prac 957, 962 ; 2 Inst. 289. The statute
in question applies to all uctions of trespass and
on the case: Morrison v. Salmon, 9 Duwl. 387;
2 Sc. N. R. 60; Gillett v. Green, 9 Dowl. 219;
7M. & W. 347,

.

Apam WiLsoxs, J.—It appears on this record
that the jury gave the five shillings damages on
the first count only, and that they assessed no
damages on the second count, although they
were summoned to do so. Yet when summoned
they were sworn merely ¢‘ to try the matters in
question between the parties, as to the issue
within joined to be tried by the country,” thatis,
to try the issue on the first count.

The provision as to costs upon demnrrer is.
that ¢ the party in whose favour the judgment
is given, shall also have judgment to recover his
costs in that bebalf:” C. L. P. Act, sec. 816;
and a judgment on demurrer is erroneous which
does not award the costs of it. Greyory v. The
Duke of Brunswick, 3 C. BB. 481,

The judgment on demurrer is fina! or inter-
locutory, in the same manner and in the same
cases as a judgment by default. The plaintiff
therefore on getting judgment in his favour on
demurrer before the assessment of damages upon
it, has only an interlocutory ju igmeut; he can-
pot have final judgment till after an assessment
has been had, or until he by some entry on the
record shews that he docs not desire to prosecute
his case further.

Whenever final judgment is given on the record
these costs become taxable. If the plaintiff have
damages assessed to him, he will get the costs of
demurrer as of course. So if he enable the final
judgment to be given by entering a nolle prosequi,
he will be entitled also to the costs of the de-
murrer. Wiiliams v. Vines, 9 Jur. 809; oron a
discontinuance. Mayor of Marclesfield v. Gee. 18
M. & W.470. The plaintiff might have entered o
nolle prosequi ag to the sccond count, excenting
as to the cosis of the demurrer, and then he
would recover his costs of the demurrer, as in
Williams v. Vines, just referred to.  In this case
he hags not done so—he has:emitted all damages
sustained by him on occasion of the premises
in the second count—but still I see no objection
to this mode of determining his claim upon the
second count; he might have declared that he
would not further prosccute his suit against the
defendant on this count, except as to these costs
which it seems to me would be the more correct
form; but when he says he remits all dsmages

to the defendant. in respect of it, he does iy
offect the same thing A remittitur is entered in
many cases before dnmages have been actually
given. It appears to me then that the plainuif
had the right to dispose of the sccond count in
the way be has done, and that the effect of it iy
to entitle him to the costs of the demurrer
awarded to him by the judgment of the courtin
respect of it.

The question then is as to the guanium of
costs that should have been taxed. The master
has allowed full costs of suit. The defendant’s
summons asserts that the plaintiff should have no
more costs than damages, and this Mr. Buyd argu.
ed, means that the defendant puts his case for
relief upon the statute of Charles, and if this par-
ticular case be not within the provisions of that
statute, the plaintiff must recover his full costs,
although by some other statute the plaintiff is
not in strictness entitled to any costs at all,
merely because the defendant has not laid his
case as within that statute.

The 324th sec. of the Common Law Procedure
Act enacts that ¢if the plaintiff in any action
of trespass or trespass in the case, recnvers by
the verdict of a jury less damages than eight
doliars, he <hall not be entitled to recover in
respect of such verdict, any costs whatever,
whether the verdict be given on an igsue tried, or
judgment has passed by default, unless the judge
or presiding officer before whom: such verdict is
obtained, immediately afterwards certifies on the
back of the record, that the action bas really
been brought to try a right besides the right to
recover dawmages for the trespass or grievance
complained of, or that the trespass or grievance
was wilful and malicious.” This sections de-
prives the piaintiff of all costs whatsoever, unless
the judge shali certify for them.

The plaintiff before me contended that this
kind of action was not within the statute at all,
for the statute was applicable only in cnces in
which the judge could certify that the action had
really beea brought to try a right besiles the
right to recover damages, or that the trespass or
grievance was wilful and malicious.

The statute of Charles wes held not to be
applicable to ¢ other personal actiouns,” though
these very words were contained in the act, buat
was confined to cases of assault and battery and
to trespass to land, because the judge had power
to certify only in cases of assault and battery, and
where the title to land came in question ; Laving
power therefore to certify in noother cazes, it was
considered that in no other caseshould the plain-
tiff be deprived of hiscosts. It is quite a proper
coustruction to give to an act of this kind to
hold it as confined to these cases only in which
a certificate can be given.

An action for slander, imputing felony to the
plaintiff, is 2 case under the Imperial Stat. 3 &
4 Vic. cap. 24, sec. 2, the same ns our 324th
section before quoted, in which the jadge may
certify ; for an action for slander might be
brought to try a right, or it might be wilful and
malicious. £vaas v. Rees, 9 C. B. N. S. 391.

There may be great difficuity in o judgo
attempting to certify that an action for criminal
conversation, which may still be brought in this
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country, was brought either to try a right or
was wilful and wmalicious. Perhaps in no case
properly could the action be brooght merelyto try
a right, for although a plaintiff, might wish to
establish that the woman 1a question was his
wife. it would scarcely be allowed that this
form of action, although it would settle that
right or question, should be made use of for
such a purpose. A judge might, however, cer-
tify that such a cause of action was wilful
and malicious, for it cannot be universally true
in fact that every charge of this nature is wilful
and malicious, although the presumption perhaps
is that it is so. If, for instance, a married
woman were to carry on an intrigue with a man
uonder pretence of beirg an uumar ied woman,
and more particularly if she had lec a somewhat
frea life before, or if her husbaud had been
careless as to how she conducied herself, it
might fairly be said thust the defendant’s con-
duct was not wilful and malicious. If so, thea
I think a judge could, within the language of
this statute, certify under proper facts, even in
such an action, that the trespass or grievance
was wilfal and malicious, in case the damages
given were under the amount of eight dollars;
for if there can be & negation of wilful and
malicious conduct, there may be cases in which
the contrary may be aflirmed.

So io an action for seduction, & right might
possibly be tried whether the defendant was or
was not married to the woman in question, and
the charge might also be or not be wilful and
malicious, according to circumstauces * ‘mewhat
analogous to those which have been reic. ed to
with respect to the action for criminal conversa-
tion.

In cases of this kind, where more thauo eight
dollars dnmages are not recovered, it is pretty
strong proof that the action should not bave
been brought at all, aed I am not inclined to
except such actions out of the very large terms
of thig statute, * if the plaiotiff iz any action of
trespass, or on the case recovers,” &, whea I
do not see that it is impossible for the judge to
certify in these cases.

I am of opinion, therefore, that the plaintiff
in this case was not, upor the verdict. according
to the statute, enticled to ** any costs whatever.”
But a3 the statute is confined to a verdict or
assessment, I think the plaintiff is eatitled to
recover his full costs of the dewurrer, because
he became entitled to them by the separate
judgment of the court, and not ¢in respect of
such verdict.”

The cases referred to by the plaintiff show this
conclusion to have been arrived at, but these
referred to by the defendant, though on a differ-
ent statute, cast some doubt on them. The cases
that were cited by the defendaut, of Prew v.
Squire, aud Abley v. Dale, to which may be
added Dunston v. Paterson, 5C. B. N. S. 279,
are not applicable here, for the 324th section of
the C. L P. Act, refers only to costs in respect
of the verdict, while tho statutes on which these
decisions were ma e deprived the plaintiff of all
costs in the cause whatever.

I shall follow, of course, the decisions in our
own Court of Queen’s Bench, and if the defend-
ant desire it he can re-open the matter there, as
the cause isin that court. I shall make the

order that the costs be revised by tha Master,
and that on such revision the Master shall not
allow to the plaintiff, in respect of his verdict,
any costs whatever, but that ae shall tax to the
plaintiff his full costs in respect of.the demurrer
and the judgment thercon, and that the judgment
roll and writ of fieri facias be amended according
to the result of such taxation, and as the defen-
dant has not altogether succeeded in his applica~
tion the order will go without costs,
Order accordingly.

Nem v. McMitnay.

Entering judg.nent nunc pro tunc— Delay, when arising from

act of Couré— Excuse.

Verdict for plantif ou 220d March, 1866. In Easter Torma
follvwing, rule nisi for new trial, enlarged till Trinity
Term, and judgmont given on 2ith September. Plaintilt
died 26th June. On ith October taxation of costs, but
)t concluded. as Master refused to tax full costs withont
certificate. In November, applicatinn was made for certi-
ficate; not beard, however. titl February. 1867, owing to
the judge who tried the case, refusing to hear it until e
should sit in Chambers,and upon notice toopposite party.
In April following. applicati>n was mado for leave toentor
judement nunc pro tunc, but refused, as administration
not akeao out, which was done i August following,and on *
the 24th August the present application was made to enter
Judgmentnunc pro tunc.aud to enter a suggestion of plain-
tiff's death, and that onv Cross (who became assizuee of the
vordict in April, 1866) hud been appuinted administrator,

Held, that the application must be refused, as the delay had

been too great.
{Chambess, Sept. 30, 1867.]

On the 24th August last, a summons was
obtained on bebalf of James Fletc-er Cross,
sdministrator of the estate of the plaintiff, call-
ing upon the defendant, his attorney or ageat,
to show cause why judgment herein should not
be entered nunc pro tunc, and why said Cross
should not be at liberty to enter a suggestion of
the death of the said James Neil, the plaintiff
herein, and that the said James F. Cross is the
administrator of his personal estate and edeets,
pursuant to the Comuoe Law Procedure Act.

The verdict in this cause was rendered on the
22nd March, 1866. The defendant obtained a
rale 2is. in Easter Term, in May following, for a
pew trial or nonsuit. This rule was enlarged
till Trinity Term foilowing.

Thbe plaintiff died on or about the 26th June.

Judgment was given on the rule on the 24th
September, as of Trinity Term.

On or about the 4th October, notice of taxa-
tion of costs was given to the defendant’s attor-

i pey. on which he attenled; and on the Master

refusing to allow full costs without a certificate,
the taxation stood over-by ceasent till the certi-
ficate could be obtained.

After this, and before the first week in Novem-
ber, the plaintiff’s attorney applied to the judge
who tried the cause for a certificate for full costs ;
but he refused to entertain the application, until
notice had been givea to the defendant’s attorney
to attend before him, and uatil he was in Ckam-
bers.

The Chief Justice of the Common Pleas, who
tried the cause, did not sit in Chambers till the
eud of January, 1867 ; and notice was given to
the defendant’s attorney to attend before the
Chief Justice in Chambers, on or about the first
week of February, and a certificate was given for
full costs by the Chief Justice.

Ta April, 1867, an application was made in
Chambers for leave to eoter judgment unc pro
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tune, which was refused, because no administra-
tion bad been taken out to the plaintift's estate.

Measares were immediately taken for that
purpos~, and administration was graoted to the
plaint” ”s attoruey, Mr. Cross, in Angust, 1867.

Mr. Cross stated that he became the assignee
of the verdict in April, 18t6; the consideration
for this, as stated in the copy of the assignment,
being $5, paid to the plaintiff ; and that be was
the person solely entitled to the verdict, and to
the costs of the action.

J. B. Kead showed cause.

Apay WiLsoxn, J.—The judgment shou!d have
been entered within two terms after the verdict.
When that time has elapsed, and the delay bas
arisen from the act of the court, leave will be
given to enter judgment nunc pro tunc.

There is & good excuse fur not proceeding till
the defendant’s rule nisi was disposed of ou the
24th September.

1 am not quite sure that the «#ela; from that
time till the Chief Justice gave his certificate in
Tebruary afterwards, aflurds a sufficient excuse
for not proceeding to enter judgment by apply-
ing for leave to enter it nunc pro lunc; but,
giving the applicant the benefit of that period,
there is the further period of delay, from Feb-
ruary till April, wben application was made for
leave to enter judgment. This was refused,
because no personal represeutative Lad been
appointed to the plaintiff’s estate.

The next application for leave to enter julg-
ment was mado on the 24th August last.

1 fear there is too much delay from February
till August, to justify me in making the order to
enter judgment.

If the delay arose from the want of adminis-
tration, that has been held to be no excuse, even
although such delay was occasioned in part by
the defendant filing a cavent. lreeman v. Traneh
or Tranck, 12 C. B. 406; 21 L. J. C. P. 214.

I must discharge the summons, and leave the
party to renew his motion in the next term.

Summons discharged.

ENGLISH REPORTS.

CHANCERY.

(From the We-kly Reporter.)

Seacram v. Kxicur.

Timber—Tenant for life—Slatule of Limitations.

Where timber admittedly “ripe for felling,” had been cut
by a tenant for hife,

Zleld, that it could by no mesns be presumed that the
timber was such as the Court would, if spphed to, have
ordered 1o Vo cut; that the eutting nod selling the timber
by the tenant for life was consequently atortious act, and
therefore that in respect of the moneys so realised the
Statute of Limitationy began to run immediately.

Semble, the Court will not, on application. order timber to
be cut merely becanse it may e ring for felling:” but
requires further, that tho timber auould be in such a
state &s {0 require cutting, or that it be shown that the
felliug will be a benefit ¢ the romainderman.

After the Statute of Limitations has begun to run its opera-
tion may be suspended.

A. committed a tortius act by felling and selling timber on
land limited to him {7 Yife, with remainder to B. and his
heirs. Before the Statute of Limitations had run out
as agaiust B, B. died, and A. took out admiuistration to
his estato.

Heldd in faveur of B s hieir, that the operation of the statuto
was thercby suspended until the death of A.

—

Where timber bas b-en felled by a tenant for life, and thet
proceeds converted to his own use turtivusly, the Courg
will, aiter 4 long lupse of time, presume 8 settlement f
accounts between ik, ... the remainderman,

[July 12,18—15 W. R, 1152

This was an appeal from a decree of the
Master of the Rolls; the bill prayed an account
of the proceeds of timber felled and sold by g
tenant for life. .

Under a certain will William Frowd Seapgram
was tenant for life impeachable for waste of the
land on which the timber grew, with remainder
to his son in fee.

His eldest son, William Lye Seagram, came of
age in 1834, and died in 1844, intestate, leaviny
the plaintiff, then an infant, his beir-at-law.
William Frowd Seagram obtuained letters of ad-
mivistration to William Lye Seagram’s estate,
and became Lis legal personal representative.

William Froyd Seagram died in 1864, havingby
his will appointed the defendant his sole executor.

In 1831, while William Lye Seagram the thea
remainderman, was still an infant, William Froyd
Seagram felled and sold timber to the value of
£521 net, and treated the money as hisown. In
1842 he felled and sold timber to the value of
£127, aud smaller cuttings took place in subse-
quent years.

The plaintiff came of age i3 1865, and the bill
in the suit was then filed, praying as against
his grandfather’s estate an account of the timber
felled and sold by him.

It was alleged by the bill, and admitted hy
the defeodant’s answer, that the timber cut was
< ripe for felling, and such as the Court, if ap-
plied to for that purpose, would have ordered to
be cut.” The defendant contended that the
plaintiff’s claim was barred by the Statute of
Limitations.

The Master of the Rolls deereed an accourt
of sll cuttings subsequent to March, 1844, the
date of the death of William Lye Seagram; but
as to the prior cuttings, held that the plaintiff
was not entitled to an account, and based this
latter distinction, not upon the Statute of Limi-
tations, but upon a presumption that the clsim
had been settled between William Lye Seagram
and William Frowd Seagram.

The plaintiff appealed.

Selwyn, Q C., and Wickens, for the appellant.
The cutting of the timber was under the circum-
stances an act which the Court of Chancery
would have allowed, it is not therefore to be re-
garded as baving been a tortious act, but as if
it had been done under the direction of the
Court Theve was therefore 2 resulting trust in
favour of the vemainderman of the proceeds
which were received Ly the tenant for life. and
cousequently the Statute of Limitations did not
begin to run until the death of William Frowd
Seagram in 1864 : Iarcourt v. White. 8 W. R.
715; 28 Beav 303; Bagot~. Bagot, 12 W. R 36;
32 Beav. 509; Waldo v. Waldo, 12 Sim. 107.
But even if this be assumed agaiost us, and the
case regarded as one in which the Statute of
Limitations ran at once against the remainder-
man, even on that hypothesis, the operation of
the statute was suspended after it had begun to
run. [The Lorp CuaNCELLOR.—Cun the opera-
tion of the statutc besuspended after it has once
begun to run?] It was suspended when William
Frowd Seagram, the tenant for life, and the
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person who was liable to account to the remain-
derman for what he had done, became the legal
personal representative of William Lye Seagram;;
the person tu pay and the person to receive
being thus the same, the money bad got home,
and therefore the statute stopped running.
Moreover, the timber being rightly felled became
part of the inheritance, and therefore in orler to
b - the pleintif’s remedy thestatute would have
to ~un twenty and not merely six years.

Southgate, Q. C., and W. W. Cooper, for tho
respondents, cited Ferrand v. Wilson, 4 Ha. 344,
381, but were stopped by the Court.

Logn Currnusrorv, C., after stating the facts.
It is contended. on the part of the plaintiff, that
the tenant for life having merely done what the
{ourt upon application would have sanctioned,
the case wust be considered as if every thing had
beer: done under the authority of the Court, and
as if the meney produced by the sule of the
timber had been invested, and the interest re-
ceived by the teoant for life, the right of the
reversioner to the principal not aceruing till the
death of the tenant for life. There cun be no
doubt, as the counscel for the plaintiff said, that
what a trustee would be ordered by the Court to
do i« valid if done by him without the previous
authority of the Court; but I do not see how
that rule of & conrt of equity can ap;ly to 2 case
where the act when done was wrongful, and
where the tenant for life had no right to assume

+hen hie did it that the Court, if applied to,-

would buve sanctioned it. I am sirongly of
opininn that if an application kad been made to
the Court, it would not under the circumstances
have allowed the timber to be cut. It is said,
inderd, that *it was ripe for felling whean so
cat,” but not that it wus necessary to be cat,
either on account of decay or hecause of over-
crowding ; and the remainderman in fee being at
the time of the first cutting under age, I do not
think that the Court would have been justified
in ordering the timber to be cut upon the appli-
eation of the tenant for life, merely because it
was ripe for catting. In Hussey v. Iussey, 5
Mad. 44, it was said by Sir John Leach that
where there is a tenant fou life impeachable for
waste, the Court can only authorise the cutting
of such timber as is decaying or which it is bene-
ficial to cut by reason that it injures the growth
of other trees. This was Lord Hardwicke's

epinion in Bewick v. Whitfield, 3 P. Wms. 267, |

where he sald, « With regard to timber plainly
decaying, it is for the benefit of the inheritance
that it should be cut down, otherwise it would
become of no value.” If the tepant for life in
this ease had applied to the Court for leave to
cut the timber, he must have shown that it
would be for the benefit of the person in re-
mainder that the timber shounld be cut, and
therefore it is incorrect to assume, as is done
both in the bill and answer, that nothing more
being stated than that the timber was ripe for
felling, the Court, if applied to for that purpose,
would have ordered it to be cut. It is snid that
where there is a tenant for life impeachable for
waste, he is entitled for his life to the interest
of the money produced from the sale of timber
cut down and sold under the authority of the
Comit, in the snme manner as a tenant for life
¥ithout impeacument of waste, and the Vice-

Chancellor Wood. in Gt v. Harrison, 8 W. R.
67, Johns. 517, eapresseil this opiniou ina case
where the timber was rightfully cut.  The case
of Waldo v. Wualde, & Sum. 261, hardiy venches
to the full extent of tie proposition. because
there the tenant fur life had an interest in the
timber, beyond her right in it while standing,
being entitled to cut it down for repair.  Of this
right she was deprived. although it appeared
that there remained standing on the estate many
more trees than were sufficient for future repairs,
But whatever may be the course adopted by the
Court, where w tenant for life impeachable for
waste obtains its leave to cut down timber, I
entertuin no doubt that if he takes upon bimself
to cut and sell the tnuber without the & ithority
of the Court, e dois it at his peril, and henever
can be permitted to dedive any advantage from
his wrongful act. There is abundant authority
for tius, but T need only mention the cuse of
Williams v. The Duke of Buolten, 1 Cox, 72, and‘
Lushgton v. Boldero, 15 Beav. 1. The act of
the tenant fur life being therefure s tortious act,
the remainderman might cither have brought an
" action of wover fur the trees, which became his
property from the moment they were ('e.'lled, or
an uction for ‘the muney had and received for
the produce of the sale. e might alsv huve
executed a suit in equity, for, as Lord Hmd;
wicke said in Whitfieid v. Bewick (ubi. sup.). i
may be very necessary for the party who has
the inheritance to bring his bill in this Court,
Yecause it may be impossible for him to discover
the value of the timber, it being in the pusses-
sion of, anl cut down by, the tenant for life.
But if the Statute of Limitations had run agaiust
his remedy at law, it would be too late to lusti-
tute a suit in equity fur an account of moueys
received in respect of the timber that was cut
and sold.

At the time of the first cutting in 1831, William
Lye Seagram was under age, but he attained bis
majority in 1834; from that time the statute
began to run, and in respect of the first cutting
the remedy of William Lye Seagram was barred
at his death in 1844. The next cutting which
took place during the life of William Lye Sea-
gram was in 1842, 0! course, s in the former
instance, the act being wiongful, the statute
began to run immediately, but, upon the leath
of Willinm Lye Seagram, his father, the truaut
for life, took out letters of administration and
became the person entitled to receive as well as
liable to pay for the wrong done tu the yemain-
derman. 1t occurred to we, ot this part of the
case, to express a doubt whether the Statute of
Limitations, if it ever did run, could cver be
stopped ; but, upon an examination of the an-
thorities, I am disposed to think my snggestion
was not well founded. It appears from MNeed-
ham’s case, 8 Coke, 185, and Wankford v. Wank-
ford, 1 Salk. 299, that where administration of .
the goods of a creditor is committed to a debtor,
this is not an extinction of the debt, but a sus-
peusion of the remedy. As, therefore, during
the life of William Frowd Seagrawm, there could
be no action bre .ght, the running of the statute
was stopped until bis death in 1861; the bill
was filed upon the 26th of March, 18G6.

As far as the case rests upon the statute, I
think that the plaint:1 ff is entitled to an account
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of the timber cut in 184°, and in the following
years during the lifetime of William Lye Sea-
gram, as well as that which was cut after the
12t of April, 1844.

If 1t had been necessary to consider the case
apart from the statute, it might in my opinion
be fairly presumed from length of time that the
parties had either setiled accounts of that the
plaintiff’s father had waived his claim in respect
of the timber cut in 1831. But I do not see my
way clearly to such a presumption as to the
cuttings in 1842, 1843, and March, 1844.

The plaintifi’s right to an account of the
timber cut during these periods not heing barred
by the Statute of Limitations, aand there being
no sufficient grounds to raise the presumption
of a settlement of his claim, I think that ander
the circurastances, so far as the decree of the
Master of the Rolls refuses an account of the
timber which was cut prior to the 1st of April,
1844, it must be varied in that respect, and that
the account should be carried back so as to em-
brace the timber which was cut in 1842, 1843,
and March, 1844, and that in all other respects
it must be affirmed. In fact the account must
be cariied tack six years from the death of
William Lye Seagram.

Southgate, Q C.—In Rhodesv. Smethurst, 4 M.
& W. 42, 6 ib. 851, there are some observations
by Lord Abinger which militate against your
Lordship’s view respecting tie suspension of the
statute. [The case was then handed r_ v the
Lord Chancellor, who perused the passage.]

Lonv Cuenvsrorn, C.—It was not the ques-
tion in that case. I can only say that looking
ta those old cases which I have already men-
tioned, it appears to me that if the remedy is
suspended, the sintute cannot possibly run dur-
ing that period. 1 still entertnin that opinion. *
Perhass it is not so strong after the obiter dictum
of Lord Abinger in this case; at the same time
1 feel it very strongly.

W. W Coaper, with Southqate, Q C., then cited
Tullit v. Tullit, 1 Amb. 370, 1 Dick, 322, and
contended that the heir and not the ndministrator
wanld be entitlerd to the money arising from the
timber, and therefore the question about the
suspension of the statute did not arise.

Loun Curtusrorp. C.—Could the remainder-
man have maintained trover ?

W. V. Cooper.—Na doubt.

Loro Cuprusrorp.—Would not that be the
test.§ I am not at present shaken in my opinion.

Re NEWMAN.

Solicitor’s bill of costs—Taxation after payment— Payment
by party not chargeahle—6 & 7 Vic, c. 23. 5. 38.

Thers is no general rule as to how much pressure will entitle
a party to havo a sclicitor's bill taxed after payment. But
if reasnnshle facilities jor taxation have been rofused at
the last moment, whon it has become imperative to the
party to obtain immediately tho papers to which the 8oli-
citor’s lien applied, and the party has convequently paid
the bid. that is a specisl circumtance which. coupled with
items of apparent overcharge, will justify the Court in
directing taxation after payment.

It in Lo argument against taxation in such a case that the
effect produced upon the party by -he pressure arises out
of his own conduct or private affairs.

# This opinion -f the Lord Chancellor has mot with strong
remonstranees from the profegsion in Eogland—Eos U.C L J.
t Sce Byer v. Dyer, 13 W. R.722.—Ep W.R.

Where one party is chargeable with a solicitor’s bill, and
ancther party, for reasons of his own, pays the bull. the
party paying the bill has, under gection 38, of 6 & 7 Vic,,
c. 33, the same,right to taxation which the party originally
chargeable would otherwise have had: and this nght of
taxation is not limited to any transaction which may have
occured in the premises between himself and the sulicitur;
but the bill which ho bas paid is the bill which be hasa

rigut to have taxed.
{15 W. R,, 1183, July 30.}

This was an appeal from a decision of the
Master of the Rolls upon an adjourned summons
for taxation of a bill of costs of Messrs. New.
man, solicitors, of Barnsley. The Master of the
Rolls ordered the bill of costs to be taxed, the
costs of the application to be paid by the solici-
tors. The Messrs. Newman appealed.

The facts are more fully stated at p. 630 of
the Weekly Reportor.

Solicitor-General (Selwyn, Q.C.), and C. T-
Simpson, for the appellants, cited Re Fyson, 9
Beav. 117; Re Massey, 13 W. R. 797, 84 Beav.
463 ; Re Forsyth, 13 W. R 307, 932, 34 Beav.
140. 2 D. J. & 8. 509 ; Wakefield v. Newbon, 6
Q B 276, and contended as follows:—Al cases
of ¢ pressure’ have been cases in which there
has been sometbing to raise a presumption that
the bill bad been kept back. The order should
have made no reference to the agreement of the
3lst of May, 1865, because this amounts to re-
ferring it to the taxing-master to decide, and o
decide in the absence of the other party, what
is the true construction of that sgreement: Re
Barton, 4 D. M. & G. 108.  We submt (1) that
the bill should not be taxed at all. (2) Thatif
taxed all reference to the agreement of the 3lst
of May, 1865, should be omitted. and that it
should be taxed as betwecen the solicitors and
their own clients. (3) That the solicitors should
not be ordered to pay the costs.

Rorr, L.J., called apon the respondent’s coun-
sel with reference to the two latter contentions
only.

Jessel, Q C, and Ince, for the respoudents.—
Although a slight overcharge alone might nat be
an adequate ground for taxation, yet slight over-
charge, combined with slight pressure is enough:
vide Morgan & Davies's costs In Chancery. 323 8.
The rule is—tax the bill I am liable to pay, as
between salicitor and cliest, as if I myself hal
been the client. We need cite no authority tv
show that the lien of a solicitor cannot be higher
than that of hig client. [Rort, LJ,—Sull I
should like to he v some applicable to this case.)
This is not asking the taxing-master to conatrue
the agreement of the 31st May, 1865, in the ab-
sence of Messrs Gray & Tabart, otherwise than
he may legitimately may: Re Lett, 11 W. R. 15,
31 Beav. 488 In Ex parte Wilkinson, 2 Coll.
92: Re Brown, 1 D. M & G. 822, and Re Siro-
ther, 3 K. & I. 527, 5 W. R. 795, pressure only
was shown. The first case in which overcharge
seems to bave been rejuired to be shown is A
wards v. Grove, 2D F. & J. 217. In Re Pugh,
11 W. R 762; 32 Beav. 173, there is nothing
about pressure. .

C. T Simpson, in reply, cited Re Massey, (ubi
sup ) ; Re Hsrrison, 10 Beav. §7. The arg!uncnt
that slight pressure plus slight overcharge is _suf-
ficient is answered by Re Elmslic, 12 Beav 538
It is 5 great hardship to Messrs. Grey & Tabatt
to have, uander paiu of custs, to coostrue this
agrecment, to which they are not parties. The
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solicitors shiould not be saddled with costs of this
application; e Adlbot, 18 Beav. 393.

Ronr, L.J.—I entirely agree with the Master
of the Rolls on the main poiut determined in the
case, namely, that Colonel West is entitled to have
Messre. Newman’s bill of costs taxed. But be-
fore L give my reasons for that, I will examine
ene or two other points on which I somewhat
differ from the conclusion at which he has ar-
vived.

I will take first the question as to the form of
the order for taxation and the reference which
the order contains to the agreement entered iato
between Messrs. Gray & Tabart and Colonel
West as to the costs which, as between thew,
Colunel West was to pay. They ave referred to
and wade the rule for the order which the taxing-
master is to act upon in the order of reference
for taxaticn. Now the 38th section of the Act
appears to me to be very clear. [His Lordship
reads the section.] If a person who is not
chargeable with the bill thinks fit to pay the bill,
itis open to him to do so, and if he dvesso he
shall be entitled to have that bill, which he was
uot hound to pay, but which ke thought right
fur rearons of bis own 1o pay, taxed as the party
chargeable  himself might.  That appears to
govern this case. Colonel West thought 1t to
pay this bLiil, and it is said by the counsel for
Colonel West that Messrs. Newwman could have no
lien upon the lease and counterpart, other than
that which Messrs Gray & Tabart could have
had, and that therefore you have only to ascer-
tain what lien Messrs. Gray & Tabart could have
had upon the lease and counterpart, and upon
that being examined, Messrs. Gray & Tabart
would have bad a right to payment before the
lease and counterpart were delivered over, and
Messrs Newman could have no more. It ap-
pears to me that Mr. Simpson’s answer to that
it complete. The answer i¢ this : —Not only was
there, in Messrs. Gray & Tabart, no lien upon
the~e title-deeds as against Colonel West, except
sccording to the termns of the agreement, but
there was no privity whatever between Colouel
West and Messrs. Newman. Coionel West
thonght it right for. purpeses of his own, to pay
the bill of costs due from Messrs Gray & Tabart
W Messrs. Newman, and then the Act steps n
snd says —¢¢ Under these circumstances jyou,
though not chargeable, have thought fiit to pay,
and shall have the right of taxation which the
person who was chargeable would have had; you
must, therefore, ascertain what is the bill to be
taxed,”—and this is the bill which he paid. I
think the construction of the 38th section would
not justify the Court in limiting the bill which
Colonel West is to bave taxed to that which wounld
be the proper bill, as between Messrs. Gray &
Tubart and Colonel West, but that it is the bill
which he paid. He chose to pay it, he has paid
it, nnd that is the measure of the rights between
the parties.

The summons was also referred to in support
of the sume argument. I do not think that can
successfully relied on ; and Iplace no stress atall
upon because the terms of the summons are these:
Itis n summons, *‘to shew cause why the bill
« custs of the suid Charles Newman and Thomas
James Newman, against the lessors of the said
Jobn Temple West, and payable and paid by

West. Therefore the summons tnken out wng
a summons for that wiueh payable to Colone]
West.  As he has thoonent it 1o pay this bill in
particular, his right i~ to hove tins bill taxed, —
and on the same terms, an Messrs Gray & Tn-
hart eould have had it taxed.

I am not sure that it would bave made auy
great difference, evenif 1 had made the terms of
the agreement the standard by which the taxing
master wag to tax the blil, for the words of the
agreement are not introduced into the order for
taxation. The terms of the agreement will be
found to be these—** the costs of Mesars. Gray
& Tabart of this agreement and incidental there-
tn "—that is, incidental alike to the agreement
and the lease and counterpart: and on that con-
struction [ think it by vo meaus clear that there
will be anything thrown out from rhis biil. Dut
{ do not decide upon that. If I had felt bound
by that I should have felt it necessary to alter
the words. I think it clear, however, that the
bill to be taxed is the bill which Colonel West
paid.

We come nLext to the rensons which imduce mo
to think that the Master of the Rolls was entirely
right in directing that this bill shall be taxed.

Itis clear that the statute does not puint out
the specinl circumstances which shall inany cnse
authorize the Court to direct taxation after pay-
ment; they are to be special circumstances which
shall satisfy the Court as being sufficient to the
purpose. I do pot think that any of the deci-
sions have laid down, and it is scarcely pos-
sible to lay down a general rule that great
pressure or slight pressure will do. It is impos-
sible to deal with special circumstances, and, by
reference to authorities, to lay down a rule for
other cases. My view of itis this:—If at the
last moment reasoncble facility for taxation is
refused after an opportunity for taxation is asked,
and if when you look at the bill there appears to
be a substantial ground for taxation—something
that appears to reasonably require taxation; if
there are those circumstances combined, I think
the taxation after payment ought to be allowed.

In this cage it is contended by the appellants,
tha t even taking that to be the rule, it hardly
applies in the pre-ent case, because before the
Master of the Rolls it was said that the pressuare
upon Colonel West to pay was caused by his own
conduct. A singular sort of argument, for which
I think thert is no foundation. There was n
great deal of courtesy shown before the 31st of
December by Messrs. Newwman and their London
agents to Colonel West, and during that time the
delay was no doubt the delny of Colonel West,
and not of Messss Newman or Gray & labare
The question is, what took place after the 31st
of December? You cannct set off, if I may use
the expression, the courtesies and facilities of
expediting the matter which might have existed
before the close of the tranasaction, against the
conduct at the close of the transaction. It does
appear to me that at that time there was a rea-
~onable request that an opportunity of taxing
should be givea. I think, the communications
in these cases between solicitors of respectability,
as these are, and their clients, should be of such
a nature as the earlier communications between
these parties evidently were; that as soon as one
solicitor is told, * I should like your bill to be
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taxed,” every facility should be offered. On the
4th of January it is sald, “ I will pay you the
full amonnt if you like, but let us have taxation.”
When the matter comes to a close within a few
days, aud the party who is liable to pay is will-
ing to pay the whole amount at once, provided
the right of taxation be reserved, I think itis a
special circumstance which would justify the
Court in dirceting taxation, if when on looking
nt the bill of costs it substantially requires i..
[tlis Lordship then mentior.i a single item of
charge, and said that witLout imputing any im-
proper conduct, ke should say it was a matter
which justified taxation.]

As to costs, thero was the right to taxation,
but there was an objection taken, and if the ob-
jection taken, and if the objection be not absa-
lutely frivolous, the rule is to let the costs of
the hearving abide the result of the taxation.
There is no rule that the costs shall abide the
result of the taxation, where overcharge is the
ouly ground of complaint. I think here there
was mistake on the one side as to the right to
tax, and that there was more required on the
other than could be sustained. Upon the whole,
I think justice will be dove by letting the whole
costs abide the result of the taxation in the usual
manner. As to the costs of the appeal, consider-
ing that the main point brought from the Master
of the Rolls is the question whether there should
be taxation or not, I think it will not be unjust
to let the costs of the appeal also abide the result
of the taxation. Except in these particulars the
order will be made by the Master of the Rolls.

DIGEST.

DIGEST OF ENGLISI LAW REPORTS.

For 'I"II:‘J' MONTHS OF FEBRUARY, MARCII AND
ADPRIL, 1847,

{Cmtinwrd jrom page 251.)
Accouvsnt.—See Eguiry PLeapinG aNp Pracrick, 3.
ADMINISTRATION, '

1. If one of the next of kin has received his
share of his intestate’s estate, the others cannot
call on him to refund, if the estate is subse-
quently wasted; and the burden of proof lies
on those calling on him to refund, to show that
the wasting took place before the share was
paid.— Peterson v. Peterson, Law Rep. 3 Eq. 111.

2. Administration was granted to a creditor,
though his right of action was barred by the
Statute of Limitations, on condition that he
gave a bond to distribute the assets pro rala
among all the creditors.—Coombs v. Coombs,
Law Rep. 1 P. & D. 288.

3. A married woman, separated from her
husband, and having obtained a protection
order, died, leaving him a minor son. Admin.
istration was granted to a guardian clected by
the son, security being given, without citing

the father.—Goods of° Stephenson, Law Rep. 1
P. & D, 287,

4. The consent of nexs of kin, who are mi-
nors, and some of tender years, does not Jjustify
making a joint grant of administration. in the
absence of special circumstances. —Gouds of
Newbold, Law Rep. 1 P. & D. 285,

See Exectror ; Prosate Pracrice,

AGENT.—See PRINCIPAL AND AGENT.

AGREEMENT.—Sce CONTRACT,
Axciext Licur.—See Licur,
Axsvrry.—See WiLy, 6.
ArresL, .

1. If an appeal has not been taken within the
prescribed time, the court will be guided in the
exercise of its discretion, in allowing ‘or refus
ing the appeal, by the special circumstances of
each case.—MNelner v. Bazler, Law Rep. 2 C. P,
174,

2. Under the 21 & 22 Vic. ¢. 27, § 3, an order
by the Lord Chancellor, confirming an order of
a vice chancellor, on his own findings, upon a
trial without a jury, is the subject of appeal ta
the House of Lords.—Curtis v. DPlatt, Law Rep.
1 1L L. 337.

3. If the court of appeal reverses the decree
of the court below, and dismisses the bill with
costs, the costs of the appeal will generally be
given.—Phillips v. Hudson, Law R. 2 Ch. 243,

See New Triat, 1, 3; Reugarivg,

APPRENTICE,

A deed of apprenticeship provided, that, if
the apprentice’s health should fail before the
1st of August, 1866, the master should refund
to the father £50 of the premium, and thata
medical certificate should be conclusive evi-
dence of the failure of health. The health of
the apprentice failed, and he died in August,
1865. In March, 1866, a proper medical certi-
ficate was sent to the master, dated March 24,
1866, but referring to the health of the appren-
tice in June, 18¢5. Jleld, a sufficient compli-
ance with the condition—Derby v. Humber,
Law Rep. 2 C. P. 247.

ArprrraTor,—See Awarp,

AsSIGNEE.—See LEase, 7.

ATTORNEY,— See SoLICITOR.
WARD,

1. Arbitrators appointed under a submission,
which was made a rule of the court of Chan-
cery, having made their award aftes the time
specified, that court, under 3 & 4 Wm. IV. ¢
42, § 39, and the Common Law Procedure Act
1854, § 8, may enlarge the time, and remit the
matter back to the arbitrators,—In re Warner
& Powell's Arbitration, Law Rep. 3 Eq. 261



QOctober, 1867.]

LAW JOURNAL.

{Vor. IIL, N. 8.—271

Dicest or Excrisn Law Rerorts.

2. A testator gave his children in succession
an option to purchase a certain estate, at &
price to be fixed by an award of arbitrators;
the time for exercising the option was two
months, within which time the child purchas-
ing was to make such an agreement for com-
pletion as the arbitrators should approve., The
award was left, on May 5, in the office of the
solicitor of the testator’s family, who also
acted for the eldest son. The solicitor, on May
%, informed the cldest son of the price. The
son, on June 16, wrote that he elected to take
the estate, and, on July 6, signed an agreement,
approved by the arbitrators, and shortly after
completed the purcliase. The son having sold
the estate, and filed a bill for specific perfor-
mance, /Keld, that the title was marketable,
because the formal agreement was signed
within two months after the award was com-

* municated to the son by the solicitor, before

which time the son was not to be decmed to
bave had knowledge of it.  Semble, also that
the option was effectually exercised by the
letter of June 16.—Austin v. Zawncy, Law
Rep. 2 Ch. 143,

See VExDOR AND PURCHASER, 3.

B oF Labing.—See Suir, 4.

BizLs axp Notrs,

In an action by the indorsee of a bill against
the acceptor, a plea that the bill has been satis.
fied by the drawer is not good, unless it shows
that the plaintiff is not the lawful holder of the
hitl.  In such anaction, a plea that the bill was
given for goeds to be supplied by the drawer,
that only part of the gouds were supplied, of
which the defendant accepied a part, and that,
by the non-completion of the contract, the part
supplied became valueless to the defendant, and
also that the plaintiff is not a holder for value,

¢ is good, provided the value of the goods accept-

ed is shown to be a definite sum.—dgra &
Mastermar’s Bank v. Leighion, L. Rep. 2 Ex. 56,
Cserier.—See S, 4.
CusrTER-PARTY.~—Se¢ Frercur, 1; Suir, 4.
CukQue. —See SoriciTor, 2.
loxyox Canrizr.~See Carvier.
Coypaxy,

1. A. gave money to dircctors as deposit mo-
ney for shares in their proposed company : they
formed the company for more extensive pur-
Doses than those proposed, and A. had on that
ground obtained from the court an order that
Lie should be struck off the list of shareholders.
Held, that he could maintain a bill in equity
(not alleging fraud) for the deposit money,
reither against the company, nor the directors:
not against the company. because the money in

their hands was not impressed with a trust;
not against the directors, because relief in such
a case of excess of authority must be at law.—
Stewart v. Austin, Law Rep. 3 Eq. 299,

2. A subscriber for shares in a company can-
not be relieved from his contract, because, after
his application, and before allotment, a change
has taken place in the direction not communi-
cated to him.—Hallows v. Fernie, Law Rep. 3
LEq. 520.

5. After appointment of a receiver of a vail-
way, made in a suit on behalf of debenture
holders, a debenture holder recovered judg-
ment, and petitioned for leave to issue exccu-
tion. Ileld, that he vas not entitled to execu-
tion otherwise than as trustee for all debenture
holders entitled to be paid pari pase with him-
self; but an inquiry was direeted whether it
would be for the benefit of the debenture hold-
ers that the receiver should take any proceed-
ings to make the judgment available for them.
—Bowen v. Brecon Railuay Co., Law Rep. 3
Eq. 541.

Sce DirecTons; Ixsuncrion, 1; Princirar axp
AGENT, 2, 6; RaiLway; SreciFic PERFORMANCE,
4; WrrNess, 2.

CoNDITION PRECEDENT.—Sce LEASE, 2.
CoNFIDENTIAL RELATION,

A., a nephew of a former trustee of I, being
sent by his uncle to advise B., who was twenty-
three years old, and of extravagant habits, on
the settlement of his debts, and to advance
him money for that purpose, offered to give
him £7,000 for his estate, under which there
were coal mines.  Teuding the negotiations,
in which a separate solicitor was employed for
B., A. obtained from C., a mining engineer, a
valuation of the minerals under the estate av
£10,000, which he did not communicate to B.;
nor did he suggest to B. to consult & mineral
surveyor. B. accepted As offer, and died
before conveyance. Fleld, on a bill by Bs
administrator, that the saie to A. should be set
aside.—Zute v. Williamson, Law Rep. 2 Ch, bo,

Coxericr or Laws.—S8ee Foreigy Courr.
CoxsiperaTION,—See BiLLs AND NoTES; CONTRACT.

CoNTEMPT.

1. A colonial house of assembly has not, by
analogy to the houses of parliament in England,
or to a court of justice, which is a court of
record, any power to punish a contempt,
though committed in its presence and by one
of its members; and a member imprisoned
for such contempt has his action against the
speaker and members of the house for false
imprisonmeut.—Doyle v. Falconer, Law Rep. i
P. C. 528,



272—Vor. III, N. S}

LAW JOURNAL.

[October, 1867

Dicest or Excrisu Law Repoxrs,

2. A, being an attorney and barrister of the
supreme court of Nova Scotia, addressed a
letter to the chief justice, reflecting on the
administration of justice by tlLe court. The
letter was written by A. in his private capacity
43 a suitor, in respect of a supposed grievance
as a suitor, and had no connec.. n with any-
thing done by him professionally. The court
ordered A, to be suspended from practising in
the court, Feld, that, though the letter was a
contempt of court, and punishable by finc and
imprisonment, yet that the couw ¢ could not’
inflict a professional punishment of indefinite
suspension for an act not done professionally,
and which, per se, did w0t render A. unfit to
remain o practitioner of the court.— In »e
Wallace, Law Rep. 1 P, C. 283.

CoxTRaCT.

-

L. A promise to conduct proceedings in
bankruptey so as to injure as little as possible
the debtor’s credit, is not a good consideration
for a contract.— Bracewell v. Williams, Law Rep.
2 C. P. 196,

2. A promise not to apply for costs under the
Bankruptey Act, 1849, § 85, is a sufficient con-
sideration to support a contract to pay the
amount of such costs,.—Bracewell v. Williams,
Law Rep. 2 C. P. 196.

8. A. died in 1831, owning estates of sotage
and borough English tenure, and also personal
property, and leaving a wife and two sons, Ile
made an incomplete will, leaving his property
to his sons equally. Soon after the will had
been refused probate, the elder brother declared
that the invalidity of the will should make no
difference, and that the prozerty should be
“not mine or thine, but ours.”” No written
agreement was made, but the widow never
insisted on her rights, and the two sons dealt
with the whole preperty as if it belonged to
them equally, till 1851, when their partacrship
was dissolved; the younger brother having
died. and a bill having been filed by his repre-
sentatives for an equal division of the property.
Ield, that there was sufficient evidence of a
family arrangement, which the conrt would
uphold, though there was no formal contract,
and no rights in dispute, and that, suflicient
motive being proved, the court would not con-
sider the amount of consideration.— Williams
v. Williams, Law Rep. 2 Ch. 291,

See BirLs axp Notes; Coxversiox; Dinkc-
Tors, 2; Fravps, Sratere or; PriNcivar ANp
AGENT, 1, 2, 6, 7; Saie; Spect¥ic PERFORM-
ANCE,

CONVERSION,

A. contracted with a builder to erect a house
on A.s land, and died intestate before the

house was finished, Jdd, that A's heir was
entitled to have the house finished at the ¢y
pense of the personal estate.—Chwoper v, Jay.
man, Law Rep. 8 Eq. 98.

CoPYRIGHT. ‘

1L, in 1863, registered an intended new ma.
gazine, to be called “ Belgravia.” In 1866, ),
not knowing this, projected a magazine with
the same name, and incurred expensc in pre.
paring and advertising it as about to appear in
October, 1L, knowing of this, made hasty
preparations to bring out his own magazine
before M.’s could appear. and in the mean time,
accepted an order from M. for advertising,
M.s magazine in his own publications. On
September 23, the first number of 11s maga.
zine appeared, and on that day he first informed
M. that he objected to his publishipg a maga.
zine under that name.  M.’s magazine appeared
in October. 1I. and M. each filed a bill to res
train the other from using the name. Held
that neither bill could be maintained.— Mazuwdl!
v. Hoyg, Law Rep. 2 Ch. 307.

Cosrs, — See Avrear, 8; Coxtract, 2; Eouny
PrLeaniNG aNp Pracrice, 6, 7; Exectrioy;
SET-0FF ; VEXATIOUS ACTION,

CoveNaxsr,

1. A covenant against building, enteved into
by a purchaser of land with the vendor (the
owner of adjoining lands), for the bencfit of
said adjoining lands, binds in equity thuse tak
ing under such purchaser with notice, and may
be cnforced by a subseghent purchaser of part
of such adjoining lands, who would be damaged
by its breach, though he has overlovked smail
breaches of similar covenants by other owaer,
and has himself committed a small breach ofa
similar covenant, and though all persuns entc
tled to the benefit of the covenant are net
joined as parties: whether the covenant russ
with the land, guwre.— Western v. Macdormd,
Law Rep. 2 Ch. 72.

2. A vendor having taken from each of seve-
ral purchasers of land, formerly the same
estate, a covenant to build only in a certain
manner, permitted material breaches of the
covenant by some of the purchasers. /feld,
that he could not have an injunction to comp
another purchaser to observe the same cove
nant, though the cevenant was not only by the
defendant with the vendor, but also Ly the
defendant with all the other purchasers, and
though the breaches had been committed before
the defendant purchased ormade his covenant.
—Peck v. Matthews, Law Rep. 3 Eq. 515.

3. A. demised the exclusive right to take
game on certain fand, with the use of a coitage
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to B. for a term; and B. covenanted to leave
the land, at the end of the term, as weli stocked
with game as at the time of the demise. Ifeld,
that the rizht to sue on this covenant passed,
by 32 Hen. VIIIL c. 34, to the assignee of A.'s,
reversion,.—/Jooper v. Clark, Law Rep. 2 Q. B.
200.

4. A. covenanted that he, in his lifetime, or
his heirs, executors or administrators, within
three months after his des.th, would pay a cer-
tain sum. e died, having devised real estate
to trustees, who refused to accept the devise,
and, und’er order of the court, conveyed the
estate to new trustees. Jleld, that an action of
debt would lie against the trustees under the
will 2nd the heir, by the statute against fraudu-
lent devises, 3 W. & M. ¢. 14, § 3; and execu-
tion would thus be obtained against the land,
and the conveyance to new trustees was nat
such an alienation as would prevent the action.
—Coope v. Creswell, Law Rep. 2 Ch. 112,

Se¢ ELecTiON, 2; LEAsg, 1-5,

(enivaL Law.—See Extraprtion; Faise Pre-
TENCE ; LARCENY,

ferTESY.—See Hussanp axp WirE, 1.

(sToM.

A custom for inhabitants of a parish to exer-
cise horses at all seasonable times, in a place
bevond the limits of the parish, i3 bad.—Suw-
ahy v. Coleman, Law Rep. 2 Ex. 96.

See Fretour, 1; PrINCIpan axp AGeNT, 1, 4, 5.

Daages.—See LEask, 3; Lisur, 2; Patest, 65
SET-0FF; SpeCIFIC PErrorMaxce, 4.

DeposiTioN,~—See EXTRADICION.

Devisk.—S8ee CoveNanT, 4; ELeerion; WiLL,

DRECTORS.

1. On a bill filed by the official liguidater of
a company against its late directors, alleging
that a transaction by them was wltra vires of
the company, and had been concealed by faise
descriptions in the company’s books, held, on
demurrer, that whether the transaction was
ulire vires or not, the charges as to concealment
must be answered —Joint Stock Disconnt Co. v.
Brown, Law Rep. 8 Eq 139,

2. The prescribed quorum of directors in &
company being three, the secretary aflixed the
company’s seal to a bond, after having obtain-
el the written anthority of two directors at a
private interview, and at another private inter-
view the verbal promise of a third to sign the
authority. Held, that directors acting under
8 Vic. c. 16, must act together and as a board;
that the seal was affixed without anthority,
and the company was not liable on the bond.—
D Arey v. Tamar, Kit Ihil & (altington Rail-
vay Co., Law Rep. 2 Ex. 158,

Doxtctr. —See Forerex CovrT,
BaseMmiNt,—Se¢ WATERCOURSE.
ErecTION,

1. A testator, after reciting that his two
daughters, A. and B., would be entitled to pro-
perty under a settlement, and that therefore he
had not devised them so large a share as he
otherwise should have done, devised to A. and
B. certain estates, and to his two other daugh-
ters, C. and D)., estates of much move value.
In fact, the four daughters were eatitled equally
under the settlement. fleld, that as the will
did not purport to dispose of the settled pro-
perty, and was only made under a mistaken
impression, C. and D. were not put to their
clection.—Rox v. Barrett, Law Rep. 3 Eq. 244,

2. A father, on his son's marriage, covenant-
ed that he would, by will or in his lifetime,
give onedifth of the estate, to which he might
be entitled at his death (subject to the payment
of one-fifth of his debts), to trustees, on trust
to pay the income to the son, till some event
should occur whereby the income would (if the
same were payable to the son absolutely) be-
come vested in some other person: and then
on trust for the son’s wife and children, with a
discretionary trust for the benefit of the son
after his wife’s death. By will the father
charged his estate with his debts, and gave his
estate to all his children who should be living
at his death. Tle died, leaving five children.
Held, that the gift in the will was not a satis
faction of the covenant so far as the wife and
children were concerned, but was a satisfaction
of the son’s interest thereunder; and that the
son must therefore elect between his life inte-
rest under the scttiement, and one-fifth of the
residue which would remain after satisfaction
of the covenant. And the son having elected
to take under the will, ke’d further, that his life
interest under the settlement was determined,
and the income was payable to his wife. -~
MecCarogher v, Whieldon, Law Rep. 3 Lq. 236.

See LEase, 1.

LEquiry.

1. A tenant in tail contracted to sell his
estates for value, and in order to convey them
suffered a recovery, which turned out to be
technically defective at law. Jfeld, that a
court of equity would not allow persons claim-
ing under him to take advantage of the flaw.—
Howard v. Earl of Shrewstury, Law Rep. 3 Eq.
218.

2. G. let land to H., on a lease rencwable for
ever. L. and N., and several other pervsons,
held under IL,, on the same terms. L. charged
his holding with a jointure in favor of his wife
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afterwards, L. owing money to N, N. obtained
from him possession of his land, though on |
what terms did not appear, and then granted

him a lease for a year of it. II. was in arrear -

with G, and I1's tenants were in arrear with
him. N, purchased G.s interest in all the
lands, and gave notice to the tenants to pay
arrears, and take out renewal leases: this not
being done, N. Lreught ejectment, and reco-
vered possession.  #feld, that the circumstances
did not raise an equity in favor of L.'s widow
to have her jointure declared a charge on the
lands.— Hickson v. Lombard, Law Rep. 1 1. L.
324,

3. The court of chaneery, and not a court of
law, is the proper tribural to determine a ques-
tian of title depending on the validity of its
own orders.—Howard v. Eevl of Shrewsbury,
Law Rep. 3 Eq., 218.

Sece Compayy, 1

EQuiry PLEADING AND PracTICE,

L. A bill to perpetuate testimony relating to
a matter, the subject of an existing suit against
the plaintiff, is demurrable, thongh the plaintiff
could not himself have made such n matter the
sibject of present judicial investigation. —
Larl Spencer v. Peck, Law Rep. 8 Eq. 315.

2. In a case where, under the old practice,
the court would have dirceted, at the hearing,
an inquiry on a question of fact, it may now
examine a party or & witness viza voce under
15 & 16 Vie. ¢. 86, § 39.—Ferguson v. Wilson,
Law Rep 2 Ch. 77,

3. A plaintiff cannot open a settled account,
unless his bill states specific errors in the ac-
count.— Parkinson v. Hanbury, Law Rep. 2
IL L. 1.

4. Under 15 & 16 Vie. c. 86, § 55, the court
can order a sale before the hearing of a suit, if
it is for the benefitof the property.-—Tulloch .
Zlloch, Law Rep. 8 Eq. 574,

5. The court of chancery will not set aside
an order not appealed agninst, provided tho
facts were duly before the court v-hen the order
was made, except when there is such broad and
palpable error that it is plain the court must
have miscarried. —/Moward v. FEurl of Shrews-
bury, Luw Rep. 3 Eq. 218,

6. A defendant having several times obtain-
ed an extension of time to answer, filed at last
a document stating that he could not answer
in the absence of information, for which he had
sent to the continent, but which be had been
unable to obtain. On motion, the document
was ordered to be taken off the file, and the de-
fendant ordered to pay the costs of the motion,
and all other costs occasioned by filing such

answer,.— Financial Corporation v. Dristol gni
N, Somerset Ruiliway Co., Law Rep. 3 Eq. 422,
" 7. In a foreclosure suit, a defendant, hnving
been served with the bill and interrogatories,
wrote to the plaintiff that he claimed no inte.
rest in the subject matter of the suit, and thay,”
if an answer was insisted on, he should apply
for costs, The interrogatories not having been
withdrawn, he put in an answer and disclaimer,
and at the hearing applied for costs. Ifeld,
that as he had not simply disclaimed, but hai
answered and appeared for the purpose of
claiming his costs, he was not cnti%lcd to any
costs.— Mazwell v. Wiyhtwick, Law Rep. 3 Eq.
210,

See Arrear, 2, 8; INsuscrion; New Teiw;
Service oF Process; Speciric PERForRMANCE, 2;
TeNaNT FOR LIFE axD REMAINDER May, 8.

LError,—See Jury.

LEstate TatL.—See Texaxt 1x Ta.

Estorrer.—See Louiry, 1; Leisg, 3.

Evipexcr.—See ApyixistratioN, 1; EQuiTy PLes-
ING AND DPracrick, 1, 2; ExTRADITION;
MarrisGE; Priscieal ‘axp Agest, 1, 2:
Wicr, 10; Wirxess, 1.

Exzcurion.

A sheriff’s officer went to the defendant's
premises to levy under a £. fa., and, withou
doing or saying anything more, produced his
‘varrant, and demanded the debt and costs,
together with poundage and expenses of levy.
The money was paid under protest. Jleld, that
this was not a levy, so as to entitle the sherif
to poundage, or the officer to fees.—Nash v.
Dickenson, Law Rep. 2 C, P, 252,

Execuron,

1. In an action against the exccutor of 4.,
the declaration alleged that the plaintiff ha
recovered judgment against A, executor of R,
and that A. had been guilty of a devastavi
The defendant pleaded that R. appointed A.
and B. his exeentors; that IB. was still living;
that 3. at his death, and after his death B., had
effects of R. suflicieut to satisfy the judgment
and that the defendart never had in his hands
any effects of R. as exeeutor. JZeld, that the
plea was bad, as, by the 80 Car. II, e. 7, the
defendant was responsible as executor for As
devastavit, which the plea admitted.— Coward
v. Gregory, Law Rep. 2 C. P. 153.

2. A. was entitled to a life income from her
husband’s estate, and died in 1861, A bill was
filed by hoer executor, in 1862, against hev hos
band’s executor, for an account of income du¢
her estate. In 1803 accounts were divected
In 1866 a certificate was made, finding a large
sum due from the husband’s executor. el
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that he was not chargeable with interest before
the date of the certificate,~—Blogg v. Jolnson,
Law Rep. 2 Ch. 223,

3. An executor who has distributed his testa-
tor’s asseis under the Act 22 & 28 Vie. ¢ 35,

will have the same protection as if he had |

administered the estate under a decree of the
coart of chancery; and a bill against him as
executor will be dismissed, though Le has
retained legacies as trustee, after appropriating
them for the benelit of his cestuis gre trust.—
Clegg v. Rowland, Law Rep, 3 Eq. 36Y.

See ApMINISTRATION, 1; CosvErsioy; Limra-
TIONS, STATUTE OF, 1.

ExtraDiTION,

In proceeding under the Extradition Acts,
held (1), that original depositions taken before
the Act 29 & 80 Vie. c. 121, if authenticated as
that act requires, are admissible in evidence;
(2) that the French warrant for the apprehen-
sion of an accused person need not be signed
by a magistrate; and (3) that one condemned
par contwnace in France continues to be an
accused person, and liable to be given up to the
French governwment.—JIn re Coppin, Law Rep.
2 Ch, 47,

FaLsz PRETENCES,

A conviction for obtaining a chattel by false
pretences is good, though the chattel is not in
existence when the pretence is made, if its sub-
sequent delivery is divectly eonnected with the
false pretence; and whether there is such
direct connection is for the jury.—Z7%e Queen
v. Jortin, Law Rep. 1 C, C. 56,

Faury Arwavgemest.—Sce Coxtract, 3.
Fi. Fa.—8ee IxrcetioN,
Fixtunes.

1. Trade fixtures afiixed to freehold premises,
after a mortgace, by the taortgagor and his
partner, occupying the premises for the pmr-
poses of their trade, pass to the mortgagee.—
Cullwick v. Swindcll, Law Rep. 3 Eq. 249.

2. A testator, who was tenant for life of an
estate, on which he had built and furnished a
house (an old one baving fallen into decay),
bequeathed all the tapestry, marbles, statues,
pictures with their frames and glasses, which
should be in or about the house at his death,
and of which he had power to 'enose, to A.,
the reriainder-man, for life, and then to B. after
A's death. Jleld, that tapestry, pictures in
panels, frames fitled with satin and attached to
the walls, and also statues, vases, and stone
garden seats, essentially part of the architecin-
ral design, however fastened, wore fixtures, and
could not be removed; but that glasses and
pictures, uot in panels, passed under the will to

B. JIdd, further, that articles bought by the
testatur, but fixed by A. after his death, passed
under the will—2’Lyncowrt v. Gregory, Law
Rep. 3 Eq. 382,

Forzrigy Counr.

The court of a foreign country, in which a
person died domiciled, decided that A. was en-
titled to inherit the deceased’s personal pro-
perty. [eld, that the probate court was bound
by this judgment as to the sfalis of A., and
therefore had rightly admitted him to contest
a will, set up as made by the deceased, dispos-
ing of property in England.—Dogtioni v. Cris-
pin, Law Rep. 1 11, L. 301,

FoRFEITURE.

A. wag entitled to a life intevest in an annui-
ty, subject to forfeiture if be should compound
with his creditors, or charge, assign, or by way
of anticipation dispose of, the annuity, or till
anything should happen whereby it should vest
or become liable to be vested in another, A.,
being indebted to B., in pursuance of an agree-
ment with B., guve a written order to the trus-
tees to pay the annuity, as it should becowe
due, to B., who was to apply it partly in pay-
ment of interest and of reduction of the debt. .
Ileld, that, though an agreement with B. that
the order should be revokable was alleged, yet
that A.s interest was forfeited.—Oldham v.
Oldhain, Law Rep. 8 Eq. 404.

See LEASE, 4.

Fraups, STATUTE OF.

A written contract was made for the sale of
goods, to be delivered within a specified time.
Defore the time for delivery, the parties agreed

orally to extend the time for delivery. /el
that the oral agreement was not good, under
§ 17 of the Statute of ¥rauds, and could not
operate as a rescission of the written contract,
which might therefore be enforced.—Noble v.
Ward, Law Rep. 2 Ex. 135,

FreGut.

By a charter party it was agreed that a
ship should sail to B., load a cargo of cotton,
proceed with it to L., and “ deliver the same”
on being paid freight at “1%s. per ton of 50
cubic feet delivered, the freight to be paid on
delivery.” The ship took at B. a cargo of cot-
ton, which, previously to being loaded, had, as
usual, been subjected to high pressure. On
being taken from the ship, the cotton natu-
rally expanded considerably; and the shipper
brought an action, claiming freight on the mea-
surement of the cotton when delivered. At the
trial, & custom of the B. trade was proved to
pay freight for cotl.a under such a charter
party on its measurenent when shipped. There
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was no evidence that the plaintiff had actual See Covvmueur; Covexasr, 1,2; Lieur, 1, 2,

notice of the custom. Jleld (1), that, apart
from the custom, the freight was payable on
the wmeasurement when shipped; (2) that evi-
dence of the custom was properly admitted.—
Buckle v. Knoop, Law Rep. 2 Ex, 125,
GENERAL AVERAGE.—See Suip, 5.
G UARANTY,

A.'s son being indebted to B. & Co. for coals
supplied on credit, and B. & Co. refusing to
continue the supply unless guaranteed, A. gave
this guaranty: ** In consideration of the credit
given by B. & Co. to my son, for coal supplied
to him, 1 hereby hold myself responsible as a
guarantee to them for the sum of 100; and in
default of his payment of any accounts due, 1
bind myself by this note to pay to B. & Co.
whatever may be owing, to an amount not ex-
ceeding the sum of 100L.”  Ield, a continuing
guaranty (Marriy, B., dubitante). — Wood v.
Pricstucy, Law Rep. 2 Ex. 66,

GuarpiaN.—See ADMINISTRATION, 3.

HusBaxnp axp Wire,

1. If real estate is limited to the use of a
woman, independently of her husband, and to
be disposed of by deed or will as she may
think fit, her husband cannot be tenant by the
curtesy.—Moore v. Webster, Law Rep. 3 Eq. 267,

2. A married woman, sued a3 » feme sole,
pleaded coverture; but, no evidence being
given in support of the plea, a verdict was
found against her, and she was arrested on a
ca. sa. Held, that she was not entitled to her
discharge.—loole v. Canning, Law Rep. 2 C. P,
241,

See ADMINISTRATION, 3; LIMITATIONS, STATUTE
oF, 3.

Ixcome.—See Wiy, 13,
IsprersesT.—8ec LARCENY.
Isrant.—See ADMINISTRATION, 3, 4.
Ixsuxeriox.

1. A railway company agreed to buy land,
and had a clause to that effect inserted in their
act; whercupon the landowner withdrew his
opposition to the act. They afterwards applied
for an act to enable them to abandon the
branch which affected the land, and to repeal
that clause.  Hcld, that though the court had
power to restrain an application to parliament,
it was ditlicult to conceive a case in which it
would do so0, and that it would not in the pre-
sent case.—Steele v. North Mctropolitan Railicay
Co., Law Rep. 2 Ch. 237.

2. Where, during the litigation, the defen-
dant had continued the building complained of,
a mandatory injunction was granted on motion.
-—Beaddl v. Perry, Law Rep. 3 Eq. 435.

New Triar, 3; Nuisaxcs, 2; Paresy, 53 Rag.
way, 2; Seeciric Perroryance, 3; Wargg.
COURSE, 2,

Ixsunraxce.

1. To ascertain whether there is a constrye.
tive total loss of goods lying at a place of dis.
tress, the jury must determine whether to carry
them on will cost more than their value; nmj,
in determining this, they must not cousider the
whole cost of transit, but only the excess of
cost over what wonld have been incurred hag
no peril intervened.—Furaworth v. Iiyde, Law
Rep. 2 C. I 204,

2. A shareholder in the Atlande Telegraph
Company was insured by a policy, ~ritten on
the common form of a marine poliey, and con.
taining the following words: * At and from [,
to N., the risk to commence at the lading of the
cable on board, and to continue until it be laid
in one continuous length between I and X,
and until one hundred words shall have been
transmitted each way. The ship, &e., goods
&ec., shall be valued at 2000 on the Atantic
cable, value, say on twenty shares, at 10l per
share:” and also, “itisagreed that this policy
in addition to all perils and casualties herein
specified, shall cover every risk and contin.
gency attending the conveyance and successhil
laying of the cable.” The attempt to lay the
cable failed, through its breaking while being
hauled in to remedy a defect in insulation; but
half the cable was saved. ZHeld, that the policy
was not on the cable, but on the insured’s in-
terest in the adventure; that such interest was
insurable; that the Joss was by perils insured
against; and that the loss way total.— IWilson
v. Jones, Law Rep. 2 Ex. 139.

3. In a pdicy issued by a mutual insurance
society, the amount of premium paid and the
rate per ccnt, were left blank; but in place of
the latter, ** 20 pounds per centum” were added
in a separate line. The rules of the society
contained nothing limiting the liability of the
insurers, but provided that they should make
good all losses according to the proportiot of
their premiums. In an action by the managers
for a call against the holder of the policy, Aedd,
that whatever the words * 20 pounds per cen-
tum” might mean, they did not limit the
amount for which each member was liable to
20 per cent. on the sum insared by him (Byies
J., dubitantc).—Gray v. Gibson, Law Rep. 2
C. P. 120.

INTEREST,—See EXuCUTOR, 2; LIiMtTATIONS, STATUTE
oF, 3; MoRTGAGE, 3; Pantxersurr.
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IrRISPICTION, R

In a proceeding to recover possession of &
house belonging to a parish under 59 Geo. 1L
¢ 12, § 24, the jurisdiction of justices ia not
ousted by a claim, of title, as the question of
title is necessarily involved in the matter to be
determined.— Ex parte Vaughan, Law Rep. 2
QB. 14

See Equiry; Insuscriox, 1; Service or Pro-
CESS.

TRy,

it is no ground for error, either in fact or
law, that the whole of the special jurors struck
were not summoned, or that the special jury
panel was called over, a tales prayed, and two
talesmen sworn on the jury before 10 am, the
time for which the special jury was summoned.
—Irwin v. Gicy, Law Rep. 2 1. L. 20

Lacnes,—See Ligur, 2,

taspronp axp TeNaNT.—See Luase.
LaceNy,

An indictment under 24 & 25 Vie, ¢. 96, § 27,
for stealing a valuable security, must particn-
larize the kind of security, and any material
veriance is fatal.—~7he Queen v. Lowrie, Law
Rep. 1 C. C. 61.

Leases.

1. In an action by a lessee, on a covenant in
the lease to put in repair, against the assignec
of the reversion, the defendant pleaded, that,
before the assignment, a reasonable time had
elapsed, and ail things had happened to entitle
the lessee to have the covenant performed by
the oviginal lessor.  Fleld, a good plea, as there
could only be one breach of the covenant to put
in repair, and that had occurred before the as
sigmm-m.—— Coweryd v. Gregory, Law Rep. 2
[S20 LA PrE

2. 1f alease contain a covenant by a les.or
to put in vepair, and a covenant by a lessee to
keep in repair, the performance of the former
is a condition precedent to requiring the per-
formance of the latter.—J70.

3. In an action by a lessee on 2 covenant to
keep in repair, the defendant pleaded that the
plaintiff had recovered damages against him
for a breach of the same covenant, and that the
want of repair complained of was only a coati-
nuance of the want of repair for which dama-
ges were recovered, and further, that the plain-
Gff did not expend the damages recovered in
putting the premises in repair, and that, had
ke done so, the want of repair now complained
of would not have occurred.  fHeld, that the
plea was bad, as this was o continuing breach,
and the former recovery was no bar, even on
equitable grounds, but only went in mitigation
of damages.—Jo.

4. A leasc, with a clanse for re-entry, ‘con-
tained a general covenant by the lessee to keep
the premises in repair, and a further covenant
that he would, within three months after notice
given, repair all defects specified in the notice.
The premises being out of repair, the landlord
gave the lessce notice to repair, “in aceordance
with the ervenants” of the lease.  Before the
three months were ended, the landlord bronght
ejectment.  Jleld, that the notice was not a
waiver of the forfeiture incurred by the breach
of the general covenant to repair.—Few v, Per-
kins, Law Rep. € Ex. 92,

3. A. let a farm for a term of fourteen vears,
by a lease containing covenants by the lessces
not to assign without license, with a proviso
for re-entry, and by thé lessor, at the end of
the tenancy, to pay for certain things at a alu-
ation. At the end of the term, the lessees con-
tinued tenants from year to year on the original
terms. They afterwards, by deed, assigned
their interest, with their right to bLe paid for
the things at a vuluation, to B. B. entered,
but was never recognized by A. as tenant. A,
gave the lessees notice to quit, and B. gave A.
a similar notice. Held, that B. could not sue
A. for the amount of the things at a valuation ;
on the ground (per Meiier and Luss, J4d.),
that. no new tenancy having been created
between B. and A., the mere assignment of the
parol tenancy did not pass a right of action on
the special stipulation; on the ground (per
Susk, J.), that, as the lessces could not assign
without Jicense, they could not transfer any
interest in the premises to Bo— EWiote v, Joduwson,
Law Rep. 2 Q. B. 120,

6. By an act passcd in 1720, certain estates
were limited to suceessive Earls of Shrewsbury,
with power for cach succeeding tenant in tail
to grant leases of certain length. By another
act,in 1803, parts of the estates were conveyed
to trustees, freed from all the uses, powers, &e.
created by the act of 1720 (except leases there-
tofore granted), on trust to sell, and invest the
purchase money in other lands. The lands
thus conveyed were not sold; but, in 1835, the
then Earl granted a lease of them, Jidld, that
this lease did not bind a tenant in tail in re-
mainder.—Earl of Shrewsbury v. Reightley, Law
Rep. 2 C. 1. 130,

7. The owner of a Jong term agreed to let
lIand for three years, and, when called on by
the tenant, to grant him a lease for three years,
geven years, or the whole term. The tenant
held over the three years, and became bank-
ropt. 1lis assignee sold his interest in the
leaschold.  Jeld, that the opiion to take a

lease was not gone at the end of the three
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years, and that this optiun passed to the as.
siguee as an agreement for alease, and through
him to the purchaser.—DBuckland v. Papilon,
Law Rep. 2 Ch. 67.

Lrcacy.—8ee Evrrction; WLy, 5, 8, 13,

Lecrscarvre,—See CosteNnrT, 1.

Lieur.

1. The crection of a building, the height of
which above an aucient light i3 not greater
than the distance from the light, will not ordi-
narily be restrained.—DBeadel v. Perry, Law
Rep. 3 Eq. 465.

2, Where the plaintiff, having heard in April
of an intended building by the defendants
which would obstruct his light and air, did not
complain till November, during which time the
defendants had laid out large sums; and where
the plaintiff had also, since bill filed, offered to
take a money compensation for the injury, the
court, iastead of a mandatory injunction to
compel the defendants to take down the build-
ings, dirceted an inquiry as to damages, under
Sir 11 Cairng’s Act.—Suior v. Lawson, Law
Rep. 8 Lq. 330,

3. The 18 & 19 Vie. ¢, 122, § 83, giving a
right to raise any party structure, permitted by
the act to be raised, on condition of making
good all damage occasioned to the adjoining
premises, does not anthorize the obstruction of
ancient lights.—Crofts v. Jluldune, Law Rep.
2 Q. B. 194,

LiMITATIONS, STATUTE 0F.

1. Testator devised real estate to a trustee in
trust for B, for life, with remainders over, and
other real estate to the same trustee for pay-
mert of debts. The trustee was also the testa-
tor’s administrator. Held, that payment, by
the trustee, of interest on a specialty debt did
not prevent the Statute of Limitations (3 & 4
Win IV, e 42) from running in favor of F.—
Conpe v. Cresuedl, Law Rep. 2 Ch, 112,

2. After a debt due A. from his son had been
barred by the Statate of Limiwations, A., his
son, and his son’s wife, had an interview, at
which the interest due was caleulated. The
s then pat his hand iuto his pocket, as if to
get the money to pay it. AL stopped him, and
writing a receipt for the interest, gave it to his
son’s wife, saying be would make her a present
of the money, and made an indorsement on the
note. No inoney actually passed.  Jdd (Bran-
weLL, B., dissentirntc), that this was a sufficient.
payment to take the debt out of the statute.—
Maber v, Maber, Law Rep. 2 Ex. 153,

3. The sharc of a married woman in a fund
arising from moneys the proceeds of lands de-
vired on trust for sale, is “money payable out

_limits.

of land,” within 3 & 4 Wm. 1V, ¢. 27; and
therefore if such share is mortgaged by her
and her husband, by deed acknowledged, the
mortgagee cannot recover more than six years’
arrears of interest.—Bowyer v. Woodinan, Law
Rep. 3 Eq., 313,

Sce ADMINISTRATION, 2; TENANT FOR Lire ayp
Revaisperaay, 2.

REVIEWS.

Tue SciextiFic AMericax. A weekly journs
of practical information, art, science, wme.
chanies, chemistry, and manufactures. New
York. §3 per annum. )

It has been well said that “a man cannat
be a great lawyer who is nothing clse. Pxe
clusive devotion to the study and practice
the law tends to acumen rather than breadth,
to subtlety rather than strength ... Some
other things are to be studied beside the
reports and text books " ( American Law e
vicw, . p. 50), and that which is true asa
general principle is true in particular as
the matters treated of in the periodical now
before us, and especially so with reference to
those of the profession whose lot is cast in the
nisi prius arena.

We have all occasionally seen in Court the
hopeless mess into which a counsel somctimes
gets his case, from an utter inability to under-
stand, much less to explain to others, a point
arising in the course of a case involving some
mechanical or chemical knowledge, and in his
flounderings “ making confusion more con
founded.” Now, though we do not pre- 1ibe
a weekly perusal of the Scientific Amerwdi,
as a certain cure for this malady, we are quite
sure that an occasional dip into its pages, by
way of light reading, or as a change from the
more abstruse studies of the prefession, would
be as pleasant as profitable. For ourselves,
we admit a weakness for knowing what is
transpiring in the scientific world, and so
greet the weekly appearance of our interesting
cotemporary with all the more pleasure.

To pretend to give a sketch of the contenis
of even one number would be beyond our
On the first page of Vol. xvii. we see
visions of a new photographic apparatus, cen-
trifugal guns, some remarks on the law of
trade marks, and at the end of the last num-
ber to hand we have an account of the Mons
Cenis summit railroad—so our readers will
see that they can take their choice of a very
considerable variety. )

All the most valuable discoveries are deline-
ated and described in its issues, so that, as
respects inventions, it may be regarded asan
illustrated Repertory, where the inventor may
learn what has been done before him in tha
same ficld which he is exploring, and wher
he may bring to the world a knowledge of hi§
own achievements.
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The contributors to the Scientific American
are among the most eminent scientific practi-
al men of the times.

Tne AMeEricAN Law Review.
Boston: Little, Brown & Co.

The last number of this admirable publica-
tion has been received. The editorials are:
an article on * Liability as Partner” (to be
continued)—a masterly review of the English
cses on the subject and how they are affected
by decisions of the United States Courts;
and then an article under the heading,
“Railroad Legislation,” which appears to be
s much in confusion in Americs as anywhere
ese, and accerding to this article in urgent
need of reform.  We are next given a sketch
of Chief Justice Shaw, for thirty years Chief
Justice of the State of Massachusetts, whose
name was, ‘“taken for all in all, the first
in the judicial annals of his State,”” and if the
review of his lifu and judicial career be faith-
ful, he must in reality have been fully as able
and respected as common report has made
hm.  Mr. Jeaffreson’s ¢ Beok about Law-
sers”" is given due meed cf praise, as we hope
will more fully appear hereafter, if we can {ind
space for a transcript of the review of it.

We have also the reports of some important
ases, a continuation of the Digest of the Kng-
lish Law Reports (and as to this we again
desire to acknowledge the assistance we delive
fram it) ; then a sclected digest of state reports,
entaining many cases of especial interest in
this country; then book notices, a list of new
liw hooks published in England and America
since July, 1867; and to conclude, a continu-
ation of the summary of events.

An increaxed circulation of this Review
amongst the profession of the Dominion would
testify to their discrimination.

October, 1867,

Tnr Avpnricax Law Recister. Philadelphia:
$4 per annum.

The leading articles in the October number
o this valuable publication are: The Consti-
wtionality of the Exemption clause of the
Tankrupt Law, of peculiar interest to United
Yates lawyers: and a very interesting letter
fom Dr. Francis Licber to a member of the
Sew York Constitutional Convention, revised,
with additions by the author. We notice in
1ease of Jaekson Insurance Co. v. Stewart,
hat it is held that statutes of limitation are
wspended during a state of war, as to matters
i controversy between citizens of the oppos-
g belligerents—a doctrine which could not
fave helped the Lord Chancellor in the case
i Scagram v. Inight (ante p. 266), in arriving
it the opinion he there cxpresses as to the
wspension of the operation of the statute.

We draw largely also from this publication,
s that our readers can judge that we at least
ypreciate its contents, and we hope they do
Bkewise.

GENERAL CORRESPONDENCE,

To rue Evirors o 1ue Law Jourxar.

Tees to counsel in matters in the Dunkrupt
Court.

It is a matter of some importance to legal
practitioners, to know what counsel fees can
ov ought to be taxed in matters in the Bank-
rupt Court. I had occasion not long since to
Lave a bill of costs taxed by the clerk of the
County Court of the County of York, in an
insolvency matter. I had been acting for an
opposing creditor for two years. The opposi-
tion was very arducus—the case one of the
most complicated in Canada West, and the
indebtedness of the insclvent over $200,000.
The claim I supported was $16,000. At the
final argument, at this final application of the
insolvent for a discharge, T occupied parts of
several days in arguing the case, and parts of
several days in listening to arguments of
counscl.  Une would have supposed that in
such a case, if in any, full counsel fees should
have been allowed. The case came before the
Junior judge of the County of York, now act-
ing, to say what counsel fees should be
allowed, and whether Superior Court counscl
fees or those taxed in the County Court,
should be the rule in this and in all similar
cases in banhruptcy. The junior judge de-
cided that he must ve guided by the County
Court tariff’ of fees to counsel, and that he
could not give a counsel fee exceeding §14 for
all the arguments I have alluded to, to the
creditor’s counsel.  In other words, that a
case involving great research into facts and
documents, as well as into law cases, and
oceupying as much time as several trials at
the assizes, requiring comments on evidence
taken, must he luvoked on as one coming within
the County Court tariff; and that he had no
power to go beyend that tariff.  The question
is then—is this view of the judgeright. Isub-
mit with all respect for the judge, that he is
wrong.

This decision shows how necessary it is that
great care should be taken in these decisions
by County Court Judges, and that they should
not fo zet when settling costs that they were
once practising lawyers themselves, and that
the labourer is worty of his hire, the practi-
tioner quite as much as the judge, and that
the amount of that hire should be proportioned
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to the labour and skiil expended, particularly
as in this case he can exercise a discretion.
If counsel in important bankrupt cases can
only have $14 taxed as the marimum fee, it is
clear the time they give, and the skill they
usé, are very poorly paid for.

Now the words of the tariff of fees, when
counsel are mentioned, are these:—* Fee on
arguments, examinations and advising proceed-
ings, to be allowed and fixed by the judge, as
shall appear to him proper under the circum-
stances.”

Looking at this Janguage in connection with
the general tenor of the tariff of fees which is
evidently framed after the scale of Queen’s
Bench fees, one cannot see how the judge
could come to the conclusion that he was con-
fined to the tariff of an inferior court. Ie is
clearly given a wide discretion in fixing the
counsel fees—* He shall fix such fees as seem
to him proper under the circumstances” The
tariff gives 10s. for instructions, 2s. 6d. for
each attendance, and 2s. 6d. for each letter,
Bs. for a fee on rules, 5s. for a fee on subpeenas,
&c.  Just double the sums allowed in the
County Courts. The tariff says witnesses are
to have the same fees, and sheriffs too, as in
the superior courts. The tariff says attorneys
are to get $2 for every special attendance on
the judge, and for every hour after the first,
$1; to be increased by the judge at his dis-
cretion. Thus he is clearly given a wide
discretion to decide. Yet in the case I speak
of, where certainly the highest counsel fees
should have been taxed, the paltry sum of
$14 for the final arguments, extending over
nearly a week in Chambers, was given to the
counsel.

The Judge, if governed by the Superior
Court tariff, as I contend he should have
been—or, using his discretion, could have
been—might have given in this case $80, or
any sum less, but certainly should have given
$30. In the taxation of costs before the
Judge there is no appeal: this is the greater
reason why counsel should not be put upon
the lowest scale of counsel fees.

Toronto, Oct. 10, 1867. C. M. D.

3Mr. Jenfferson thioks that there is on the
whole a rooted though unreascnable distrust of
political lawyers in both Houses of Parliament,
but especially in the House of Commons. There
seems to be an impression wheun a lawyer rises
to address the speaker ‘that he is pleading—

for place.” Many an honorable and able m}i‘il;
has been coughed and bemmed down under 1
unfair and absurd suspicion. Lord Campb®
will have it that the Upper House cherish ,';_
hostility to lawyers; but that depends oo mt'
cumstances. They liked Eldon and Lynihur®
but Brougham, Erskine, and Westbury had 80"
courtesy from the hereditary legislators; "'f
Thurlow was both feared and detested. He W;'f
fully capable, however, of asserting hims® "
When on one oceasion the Dake of Grafton ["fz
lently taunted him with his plebeian oTigy
Thurlow fised upon him his * terrible '
eyes,” surveyed him deliberately from head
foot, and, in a grand voice, eaid, ** T am amaze ;1'
A fearful pause ensued. during which the und
happy duke shuddered at bis own meauness ﬁef
his antagonist’s revenge; and then in a lo¥
tone, Thurlow weut on :—* Yes, my lords, I ”kc
amazed at his grace’s speech. - The noble ‘.i“e}
cannot look before him, behind him, or on €t b
side of him, without seeing some noble peer -
owes his seat in this House to successful exeeg
tions in the profession to which I betong. .Do'o
he not feel that it is as honorable to owe %
these, as to being the accident of an acci eb“’
To all these noblelords the language of the 02"
duke is as applicable and as insulting as it}
myself. But I don’t fear to meet it single 8
alone. No one venerates the peerage more g
I do; but, my lords, I must say that the peer®
solicited me, not I the peernge. Nuny morel;;
can and will say that, as a peer of parliamé o9
ns Speaker of this right honorable Hous® , .
Keeper of the Great Seal, as Guardian © rof
Majesty’s conscience, as Lord High Chapeell?

in
Fogland—nay, even in that character Blo“ionz
nt

which the noble duke wou!d think it an aff
1o be considered. ns a man—I am at this m0% 4
as respectable—I beg leave to add, I am 85 4.¢
moment as much respectel—as the pro¥
peer I now look down upon.”

job
Sir Thomas More himself was full of q:im
humor, and endless good things uttered b}y) pits
are in'vogue. He conveyed this humor Wit ‘ye
to the block. ¢ Finding in the craziness ?endii
scaffold a good pretext for leaning iB % jgd
faghion on his jailor’s arm, he extended DI L gt.
to Sir William Kiogston, saying ¢ Master ™ qp
1 pray you see me safe up; for my com‘“gdsmnﬂ
let me shift for myself!” Even to the l\e’; the
he gave a gentle pleasantryand a smile {10 1 ;e
block itself, as he put aside his beard 89 tit- wyf
keen blade should not touch it. ¢ W3 ' bo
good friend, till I have removed my beaoﬂioi’l'
said, turning his eyes upward to the

¢ for it has never offended his highness P’

o

Hatton on-e uttered a capital pul :I;‘d' 1h®
case concerning the limits of cert““‘d ith €%
counsel on one side having remars® gides |
planatory emphasis, « We lie on thi® o viod
lord;* and the counsel on the other BT° ‘jie 03
interposed with equal vehemenco, llor 163“9,
this side, my lord,” the Lord Chanc® * jie ¢
backwards, and drily observed ‘1f
both sides, whom am I to believe?



