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The Legislature is again asked, by
means of an amending act, to aid the
children of the late Mr. Goodhue in
defeating their father’s will. With this
action on the part of the promoters, the
public have nothing to do, except to
protest against legislation of such a
vicious tendency. The Bill being an
Estates Bill, has been sent to the judges
to report upon. We can only surmise what
their report will be from what they have
expressed in their judgments. If they
report against it, the fate of the Bill is
sealed ; unless, indeed, we suppose the
impossible result of the House acting
contrary to the opinion of that very
body it has itself constituted to advise
upon such matters as this. We very
much mistake the Premier also, if he
would permit the Bill to pass contrary to
the public opinion, which has set its face
against legislation which would tamper
with the rights of private property. There
has been too much of that sort of thing
already in the Legislature of Ontario.*

The Weekly Reporter, seized apparently
with a desire to keep pace with the non-
legal press in the coinage of mew words,
lately headed one of its cases, Re Cub-
ley's Trusts, 21 W.R. 170, in this way—
“ Pauper becoming propertized.” Surely,
law jargon is sufficiently barbarous al-
ready, withont adding to the vocabulary
by modern innovations.

Of all the judges of first instance in
the English Court of Chancery, the deci-
sions of V. C. Wickens are, as a rule, the
only ones which go through appeal un-

* Since the above was written, the judges
have in an unanimous report advised against the
Bill. 'We will publish their report next month.
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scathed. Of the others, but especially
Malins V. C., the reversals of their judg-
ments are, as the Solicitor’s. Journal puts
it, “ uncomfortably numerous.” It issaid
that Counsel now advise after the follow-
ing fashion : ¢ Such is the effect of the
late decision of V. C.—, but as it seems
almost a matter of course to appeal
against his decisions, you should wait a
Dbit, or make enquiries if en appeal is
entered, or likely to be.”

The Exchequer Chamber, in Mouflet v.
Cole, 21 W. R. 175, has definitely deter-
mined a much-vexed question as to the
manner of measuring distance, in, for in-
stance, covenants in restraint of trade,
where a person binds himself not to carry
on a certain business within five or six
mileg of a given point. They hold that
it is to be measured by a mathematically
straight line from point to point, as on a
ap, disregarding inequalities of ground
and the curvature of the earth’s surface.
The advantage of such a mode of
measurement is that it will not be liable
to change with changing circumstances,
but will ‘remain permanently the same.

Mr. Charles Edward Pollock, Q. C.,,
has been appointed to fill the vacancy in
the Court of Exchequer caused by 'the
retirement of Baron Channell. = Sir
George Honyman was mentioned as a
likely man, but choice has fallen upon
the son of the late Sir Frederick Pollock.
The ZLoaw Times considers the appoint-
ment, standing alone, unobjectionable,
but not the best that could have been
made. It says :—

‘“ The new Baron is what is known as a good
all round lawyer. His experience has been of
that miscellaneous character which makes a
useful but not a powerful judge. The same re-
mark may be made of the two previous appoint-
ments, and for this very reason it was hoped
that one of our prominent commercial lawyers
would be selected by the Government. Of all

the courts the Court of Exchequer is the most
colourless, if we put on one side the remarkable
and, if we may use the expression, almost bril-
liaut common sense of Bavon Bramwell. The
judges are painstaking and fairly able. The
new Baron is cast in the same mould. Whilst,
therefore, we have nothing wherewith to be dis-
contented we have somewhat to regret, and trust
that the mistake will be remedied when it be-
comes necessary to fill the expected vacancy in
the Court of Common Pleas.”

JUDICIAL SUGGESTIONS FOR
LAW AMENDMENTS.

(1.) “ I trust the Legislature will yet
make the law of evidence what it ought
to be—the means of bringing out the
truth, fully and freely, untrammelled
with the fetters and perplexities of a gone-
by age and system. After a wife has been
allowed, in an action to which her hus-
band was not a party, to be asked
whether he was ‘a fit man to be belisved
upon his oath : Annesley v. Earl of Angle-
sea, 17 St. Tr. 1276 ; and after a wife has
been permitted to prove that she was
married to her husband before the time
he swore he was married to another, a
pauper, in a settlement proceeding: Rex
v. Inhabitants of Bothwell 2 B.& Ad. 639;
gee Reevev. Wood, 5 B. & S. 364; and
since either husband or wife may prose-
cute the other criminally for personal vio-
lence done by one to the other, and may
testify in the cause,—there need be no
scruple in putting them under the like
law ‘in all civil proceedings where they
are both, or either of them personally
interested :” Per Wilson J.,in Toms v.
Township of Whitby, 32 Q.B. (Ont.) 252.

(11.) Speaking of 29, 30 Vict. cap. 42,
s. 6, the same Judge remarks: “ It is
calculated to give great embarrassment to
sheriffs, and to create great difficulty to
execution creditors. Itisan
inconvenient method of securing to the
creditor first against goods the like rank
against lands, to which he is plainly en-
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titled. A simpler way would
have been to have authorized the fi. fa. to
issue against both goods and lands at once,
with astay of proceedings against lands
1ill the goods were exhausted ; in which
cage no difficulty of any kind would ever
arise, and one execution would answer in
every case instead of two:” Gleason v.
Gleason, 4 Prac. R.117. This is partially
remedied by 81 Viet. cap. 25, (Ont.)

CONCERNING STATUTE LAW.

The Province of Ontario seems to be
in a fair way of being governed over-
much. It is not only subject to the
supreme legislative sovereignty of the
Queen and the English Parliament, but
also to the subordinate power of the
Legislature of the Dominion of Canada,
and, third in gradation, to the local
authority of its own Provincial Assembly.
Then, from one or more of these sources,
we have sundry delegated functions of
legislation entrusted to the judiciary and
municipal bodies, which have their out-
come in by-laws, rules of Court, and
general orders. The law is now in a
constant state of flux and change, not so
much, as in former days, by the result of
judieial decisions, as from the effects of
legislative interference. Modern ideas have
shot far ahead of the quiet wisdom which
obtained in the days of Mr. Justice Fortes-
cue Aland who, in the preface to his re-
ports, tells us that the grand division of law
is into the Divine Law and the Law of
Nature, so that ithe study of the law in
general is the business of men and
angels. "He says, “ Angels may desire to
lock-into both the one and-the other, but
they will never be able to fathom the
depths of either,” and he then goes on to
give his opinion, modestly but firmly,
that “of all the laws by which the king-
domg of the earth are governed, no law
comes 50 near this Law of Nature and
the Divine Pattern as the Law of Eng-
land.”

But the wonderful progress of modern
times has produced acorresponding growth
in the statute law of the realm and of
the colonies, so that one may almost be
tempted to say that the law of England
and of Canada is now regarded as being
chiefly of value because of its intermin-
able capacity of amendment. There isa
story recorded of Lord Coke, which Sir
John Coleridge referred to the other day
in the House of Commons. His lordship
was one day playing at bowls with the
Bishop of Norwich, wlen this dignitary,
thinking he had hit upon one of the
mollia tempora fundi, told his companion
that he wished to ask him a question of
law. 'Whereupon the greab commentator
observed : “If it be a question of the
common law, I should be ashamed if I
could not answer it; but if it be a ques-
tion of the statute law, I should be
ashamed if I could answer it.” At that
time all the volumes of the Statutes
could have been carried easily ina wheel-
barrow, yet such was Lord Coke’s opinion
as to the possibility of recollecting what
Lord Thurlow afterwards emphatically
called “the damned Statute Law!” We
suppose it is quite useless to call the
attention of the young law-makers of
Ontario in Parliament assembled to
these words, which we have penned
more in sorrow than in anger. There
is a rage for legislation abroad, and
like other infectious disorders it will run
its day in spite of pills and potions.

Yet there are three kinds of legislation
wherein the Parliament of Ontario is ex-
posed to special risks. The first we choose
to indicate in the words of Mr. Markby,
when speaking of the dangers which may
attend subordinate legislation : ¢ Where
“the power of legislation is loosely con-
“ferred on a variety of [bodies] it is cer-
“tain there will be great confusion of

_“laws, and there is also great danger of

“the worst of all evils, namely, of doubts

| “being raised as to whether the legisla-
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“tive authority of some of the subor-
““dinate bodies has not been exceeded.
‘ For the supreme sovereign authority is
““always obliged to allow the authority of
“its subordinates to he questioned, in
‘“ some form or other, by judicial authority,
“in order to keep up a check on their
“ usurpation of power ; though sometimes
‘it resorts to that highly unsatisfactory
““expedient for getting out of the diffi-
““culty—an ex post facto ratification of
‘“acts which are admittedly illegal.”

The second arises from that dangerous
kind of private legislation which is ex-
emplified in the famous Goodhue case.
The opinions of the learned judges in
appeal, particularly that of Draper, C.J.,
the head of the Court, fully illustrate
the evil of intermeddling with the testa-
mentary dispositions of persons deceased
vegarding their property. It was but
lately that we noticed one of the spright-
liest judgments ever delivered by Barcn
Bramwell, wherein he makes a shrewd
thrust at the Court of Chancery. He
observes : ““ Originally the common law
“treated the penalty of a bond as the
“debt to be recovered, construing the
“document on the principle that the
‘“obligor in all probability meant what
“he said. The Court of Chancery, how-
“ever, thought that it knew what he
“meant much better than he himself did,
“and introduced, what I cannot help
“calling the unfortunate practice of re-
“lieving from the penalty on payment of
“the sum named in the defeasance and
“costs:” Preston v. Davies, 21 W. R.
128. But in Canada, instead of the
Court of Chancery, it is the High Court
of Parliament thab merits the stricture
when it assumes to know better than the
persons themselves what festators should
have done with their property.

The last case is the danger arising from
short - patchwork Aects iuntroduced by
volunteer members on their own respon-

sibility, designed to cure some special
case of hardship that has come under
their own notice. The motive is laudable,
no doubt, but it may prove disastrous.
It was Lord: Redesdale who said : “Re-
“formers are too apt fo leck to one
¢ grievance, and propose a remedy which
“would produce a thousand.” It isall
very well when we find such a judge as
Wilson, J., calling attention to the state
of the law of evidence as regards hus-
band and wife in the pointed observations
already cited by us—it is right, in such
a case, fo bring in a bill, as has been
done, to amend the law of evidence in
that particular. It is time to legislate
for the attachment of equitable debts, as
iz being done this session of the Ontario
House, when we find a judge so careful
and conscientious as the Chancellor thus
expressing himself : It is unfortunate in
“ the interests of justice, that the remedy
“given by the Common Law Procedure
“Act in case of garnishee proceedings
“should not in terms apply to an equit-
“able debt. The principle upon which
“the Act proceeds applies to an equitable
“ debt as much as to a legal debt ; and
“can see no reason why the creditor -
“should not have a remedy in the omne
“cage as well as the other. As the law
“ stands it is an anomaly—but the remedy
“is with the Legislature not with the
“Court:” Blake v. Jarvis, 17 Grant, p.
204. DBut how many of the law measures
of the Session. find a foundation upon
judicial utterances? The stand taken by
the Hon. E. B, Wood against the experi-
mental legislation of young members of
the House has been most commendable,
and we trust that the experience of the
older heads may secure the withdrawal of
all crude attempts at an amendment of
the laws.
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MARRIED WOMEN—THEIR
' RIGHTS.

The legal status of a married woman
has been a subject of anxiety to Legisla-
tors of England. In our Ontario House
there is a perfect craze on the subject, as
evidenced by the Bills introduced this
session. The old Common Law notion,
that husband and wife are one person, is
being rapidly destroyed. ILegislation is
now tending in the direction of making
the wife “ the best man of the two.”

The first innovation was made by
Courts of Equity, holding that a married
woman possessed of separate property,
and acting with respect to it, is compelled
to act in all respects as if she were unmar-
ried.. But until recently there was no
legislation of any kind, either in England

. or.in Canada, altering her status because
of her separate property.

It was in 1859 that the fitst act of the
kind was passed, by the Legislature of
the late Province of Canada. It recited
that the law of Upper Canada, relating to
the property of married women, was fre-
quently productive of great injustice, and
that it was highly desirable that amend-
ments should be made therein for the bet-
ter protection of their rights (22 Viet.
eap. 34). It accordingly enacted that
married women having separate property
veal or personal might hold the same
free from the control or obligations of their
hasbands, and provided for the granting
of orders for protection of separato earn-
ings in certain cases, but it in no manner
interfered with the estate of the hnsband
or his wife’s land, commonly called a ten-
ancy by courtesy. It enabled married
women to devise their separate property,
but gave them no power to contract.

It was reserved for the legislature of
Ontario in its wisdom to pass an act
abolishing tenancy by courtesy, enabling
& married woman to. contract, enabling a
wife to insure the life of her hushand,

enabling herto hold stocks in banks, in-
surance and other joint stock companies,
to maintain actions in her own name, and
generally do whatever she thinks good in
her own eyes, (35 Vict. cap. 16). This
act is carelessly drawn and leaves room
for doubt on various points, and is an end-
less trouble to those upon whom it de-
volves to apply and interpret it.

The minor idea of separate estate is
now merged in the larger idea of separate
existence. The old- idea of unity of
interest and wunity of purpose, producing
domestic bliss, is exploded. It is now
supposed that families can be betier
brought up by having two heads to the
house, and $wo houses also if thought de-
sirable. - Dependence of the wife on the
husband is a thing of the past. Wives
must be taught to depend on their separ-
ate estates,and if that be found insufficient
the ability to insure the lives of their
husbands and collect the insurance money,
however sudden or mysterious the
deaths of the husbands, will be all that
is necessary to replenish the purse of the
sorrowing widow. All that now is re-
quired o cap such legislation is to deelare
that every woman shall be a man, the
provisions of nature to the confrary not-
withstanding.

Sometimes we labour under the hallu-
cination that legislation is needed to
remedy some grievance or remove some
abuse. Our fathers acted on some such
prineiple, but now without grievance and
without abuse it would seem that there
must be legislation for the sake of legis-
lation. Submission to endless and need-
less legislation seems to be the doom of
man, Members of Parliament now we fear
legislate riot so much to meet the neces-
sities of the people as to gratify their
own vanity., With legislation for the
sake of legislation we have no patience,
and against it, as against all change for
the sake of change, every lover of his
country must strongly protest.
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The Bills which have so_far been intro-
duced are only five in number; how
many more 4re coming we do not know.
Four of them are respecting conveyances
by married women, and one is to amend
the act to sécure to wives and children
the benefit of assurance on the lives, of
thelr husbands and parents The most
comprehensive and logical of the first batch
would, by its first section, give a married
ﬁvbman full power to convey her real
es"ta,te or chattels by any form of con-
veyance by which, if she were a femme
sole, she could convey the same without
the cousent of her husband, and without
any examination before any judge, or
any other man, in the same way as if sho
were sole and unmarried. (It is perhaps
defective in not providing that the would
be grantor should, before execating any
conveyance, obtain the consentin writing
of at least two of her female bosom
friends, with their coinciding reasons
appended thereto. We throw out this sug-
gesﬁon as likely to prevent undue haste.)
The second section simply abolishes ten-
ancy by the courtesy.  Another Bill
would render the concurrence of the hus-
band unnecessary in the case of his being
a lunatie, idiot, in prison, beyond seas,
living apart from his wife by mutual con-
sent, or incapable of executing a deed
from any other cause whatever, provided
only that the county judge must dispense
with such concurrence, Another Bill
would make a somewhat similar provision,
requiring however the consent of a judge
of one of the superior courts. The re-
maining provisions in these and other
Bills are intended $o got rid of any pos-
sible objection to converainces by married

women, where there may have been dofect- |

ive execution uwuder previous: stabubes.
Such measures as these, if careful provi-
sion be made to prevent injustice, ave in
the main unobjectionable.

We do not pretend to.deny that there
has been much cause for some provision

to emancipate a woman from a hushand
who reduces his wife and children to
beggary and starvation, and squanders his
and their earnings in drink, or for ameasure
which, if. possible, might protect the wife
from a husband's brutality. Bunt wemust
imploré a little: caution before erude Bills
are rushed through the House with break-
neck speed : -resulting in acts which
tend not only to loosen the matri-
monial tie, but which disarrange the laws
of property, open the door to all sorts of
fraud, and make those very married
women whom it is designed to protect the
prey of designing wolves in sheeps’
clothing.

Looking at the remedial clauses in some
of the Acts and Bills we have referred to,
one is apt to exclaim how was it possible
for married women to have existed be-
fore such legislation. If the provisions .
therein contained are really necessary to
do justice to the rights of married women
in the past, they must have been indeed &
downtrodden race. But modern history
fails to show that such was their condition,
except in peculiar cases which have been
guarded against as fully as would seem
possible in such a delicate matter. The
danger of speculative legielation is that
abuses will be created where none now
exist, and this is a danger which “pren-
tice hands ” at legislation seem to over-
look. ,

In many respects the old Common Law
under which our mothers, grandmothers,
and great grandmothers lived and died
was the perfection of reason. Legislation
of a social character where no such legis-
lation is needed is the perfection of folly,
not to say madness.  We think there has
already been too much sentimentalism on
legislation as to married women. We
doubt much if their happiness is at all
likely to be promoted by legislation which
they do not wanb, which they have mnot
asked, and which when obtained will be-but
little used, except for purposes of fraud.
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- It is just possible that such a- state of
things may arise as: will enable the. wife

who-owns all the property to make all the A

profit, whlle the husband who owns no-
thmg will ‘make all the losses. Dlvmon
of responsibility in such mafters is. detri-
mental to the public.good. It'isthe in-
terest of the public that men should
honestly pay their debts -and not be en-
couraged to live in affluence in defiance of
their creditors, upon the so called sepa-
rate estates of their wives. We shall be
greatly mistaken if the tendency of such
~ legislation as we have noticed, 'is not to
promote domestic uuhappiness, and en-
courage widespread fraud.

LAW SOCIETY.

Hirary Teru, 1873,

CALLS TO THE BAR.

The following gentlemen passed the
Mecessary examinations this term, for
<all to the Bar :—Messrs. John G. Kill-
master, (Simeoe), without an oral exam-
ination ; Robert Heber Bowes, (Toronto),
having passed last term as an Attorney,
:also without an oral ; Messrs., Isaac Bald-
win MeQuesten, (Hamilton); James Rich-
ardson Roaf, (Toronto); and Allan J.
Lloyd, (Barrie), after an oral examina-
tion.

ATTORNEYS ADMITTED.

The following gentlemen were admit-
$ed to practice as Attorneys :—Mr. R. J.
Wicksteed, of the Quebec Bar; Messrs,
Robert McMillan Fleming, (Toronto),
James Bruce Smith, (Lindsay), and John
G. Killmaster, (Simcoe), without an oral
examination, having obtained more than
three-fourths of the maximum number of
marks, Messrs. Allan J. Lloyd, (Barrie),
Peter Cameron, (Kingston), Isaac Bald-
win McQuesten, (Hamilton), and James
Richardson Roaf, (Toronto), also without
an oral, havmg already been called fo the

-degree’ of : Barrister-at-law ;.

and - Messrs.
Rupert Etherege Kingsford, . (Téronto);:.
and Alex. Sampson, (Toronto), after an’
oral examination. The names in each list
are given in the order of merit.

_ STUDENTY ADMITTED.

The following gentlemen were admitted
as Students-at-law, having passed the re-
quired examination.

In the University class :—Messrs.
James Joseph Wadsworth, M.A., Alex-
ander Haggart, B.A., Samuel Clarke Biggs,
B.A., Elliott Travers, B. A., Julius Lefe-
bure, B.A. And in the Junior class :—
Messrs. Charles H. Connor, (974 marks
out-of a possible 1000), Thomas G. Mere~
dith, (890 marks).

RULES OF THE LAW SCHOOL.

‘We have published in another place a
short advertisement on this subject ; and
in last month's issue we alluded to the
objects and Constitution of the Law
School. = We now publish in exfenso the
“Rales for the establishment of a Law
School.” This will probably give all the
information which students can want on
the subject ; if not, we shall be happy to
do what we can to put right any of ‘the
cautious ones who may be in doubt.
Before askixlg any questions, however,
we should recommend our young friends,
as a matter of practice, carefully to read
the rules, and fully discuss the doubtful
point in their own minds, or amona
themselves. The result will probably
be that the trouble of .a letter may be
saved, and themselves be certainly ‘much
benefitted.

The Rules are as follows :—-

1. The Law Society hereby estnbhsh a Law
School. o

2. The staff of the Law School shall consist
of Four Lecturers, who shall be Barristers-at-
Law, and hold office for three years, and one of
them shall be appointed by the Benchers, Presi-
dent of the Law School,



44—Vor. IX., N.8.]

CANADA LAW JOURNAL.

[February, 1878.

Rures of THE Law SCHOOL:

-3. The Lecturers shall be styled of General
Jurisprudence, Real Property, Commercial and
Criminal Law, and Equity.

4. The course in the School shall consist of
Lectures, Discussions, and anmmatlons, be-
tween the first of November and the first of
May.

6. The attendance in the School shall be vol-
untary. The students shall be divided into
the junior class and the senior class. Auny stu-
dent or articled clerk shall be entitled to ad-
mission to the junior class, and having passed
through the junior class or being of two years’
standing on the books of the Society or under
articles to admission to the senior class.

6. Intermediate and Scholarship Examina-
tions for Special Honors, Certificate of Fitness,
and, Call ‘to the Bar, shall be conducted in the
Law School, and may be had either in term or
vacation as the Treasurer of the Law Society
shall from time to time determine, and all such
examinations, exeept Intermediate, shail be
eonducted in the presence of three Benshers,
who shall attend in rotation, or provide substi-
tutes.

7. Scholarships shall be of the same tenure
and value as at present, and shall be open to
general competition.

8. Special Honors shall consist of periods of
allowance granted in pursuance of the Statute ;
any student in the School who has attended
eourses of both the junior and senior class, and
passed the requisite examinations, shall be
awarded a reduction of six, twelve, or eighteen
months ; or who has attended the course of,
and passed through the senior class only, and
passed the requisite examinations, shall be
awarded a reduction of six or twelve months,
according to the results ‘'of the examinations in
each case.

9. All periods of allowance granted shall be
taken and allowed as a part of the term of stu-
dentship or clerkship on call to the Bar or ad.
mission as an Attorney; and if allowed to a
student, shall be available to him ag an articled
clerk, and if allowed to him as an articled
clerk, shall be available to him as a student.

10. The Law School shall furnish Convoca-
tion certificates of the results of the various
examinations signed by the President of the
School, which shall be confirmed by Convoca-
tion before taking effect ; and any period of
allowance granted and confirmed, may be cer-
tified to the person to whom it is granted, by
the Treasurer of the Law Society, under his
hand and the seal of the Society. ’

11. The daties of the Lecturers shall be to

deliver viva voce lectures ; to prepare all ques-
tions - for the examinations, whether oral of®
written ; to select all,questions for.diseussion ;.
to preside in turn at meetings for discussion ;.
to attend all éxaminations ; and to arrange‘thé
hours for lectures, examinations, and discus-
sions ; and -all questions for examination and"
subjects of discussion shall be approved by the-
President of the School.

12. There shall be a Council of the Law
School, to be composed of the Treasurer of the.
Law Society, the Chairman of the Legal Educa-
tion Committee, and the President of the Law
School.

13. The Council of the Law School shall
arrange the subjects and books for lectures and
examinations, and the days for the several ex-
aminations, except those during the course in.
the School, which shall be fixed by the lectur-
ers, shall have power to sanction any change:
of duty among the Jecturers. and to grant leave:
of absence to any of the staff, or any student in
the School. The Council shall also publish
whatever they may deem necessary.

14. The salaries of the lecturers shall be as
follows :—The President of the School, one
thousand. dollars per annum ; the other lectur-
ers, each eight hundred dollar‘; per annum ;
such qalanes to be paid quarterly from the ﬁrst
day of January next.

15. The first course in the Law School shall
be of three months only, from the first of Feb-

_ruary to first of May, 1873.

Not content with the elactive franchise,
seats in legislatures and in congress, et-
cetera, the colored men are about making
strong efforts to secure a recognition from
the administration by the appointment of
a negro to the cabinet of the next term.
The coming man is John M. Langston, a
well-known colored lawyer, and the cov-
eted position the attorney-generalship.
The arguments advanced are that the
colored men have, as a class, stood by
President Grant, and have contributed
largely to his re-election, and are therefore.
entitled to this recognition at his hands.
The Washington OChronicle is in the
movement. Considering the saltations
of the colored race during the last five
years, their representation in the cabinet.
is by no means improbable, bnt it will
doubtless be as well for all parties to have
that event postponed for a time,—Albany
Law Journal.
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SELBCTIONS.

" CONCERNING SEALS.

Fow things will bear less looking into,
with other eyes than those of habit, than
the theory of the common law concerning
seals, Established as this theory was in
days of ignerance, it derives its support
from prescription and usage rather than
from intrinsic worth. The fact is that
the law moves mueh like the gods of
Homer—an interval of ages between the
steps. In that alone we are accustomed
to forget that the world is a world of pro-
gression, and that what was good three
centuries ago may possibly not be good
now. In that alone we are wont to be-
lieve that the common law, like another
Minerva, was knocked, complete, out of
a few sage Anglo-Saxon heads, and that
all that remains for subsequent genera-
tions to do is to hand this “torch of
4ruth 7 along the line. While it comes
rather hard to conscientiously believe
that the common law is literally the per-
fection of human wisdom, we can readily
concede its many and great excellencies.
What it needs is pruning—the lopping
off of some things that have outlived their
usefulness. Tu the plain man, unversed
in the wonderful mysteries of the law,
the legal effect of a seal can hardly fail 1o
seem less than a miracle. -The simple
wafer must appear to him like “some
amulet of gems annealed in upper fires.”
Why it should have the consecrating in-
fluence the law -imputes to it, he will
never be able to understand, and we very
much doubt if any one else will ever
understand it

A little investigation of the history of
seals shows, clearly enough, that they
were originally used only as a make-shift
for writing. Blackstone gives the follow-
ing account of them: “The method of
the Saxons was, for such as could write,
to subscribe their names; and whether
they could write or not, to affix the sign
of the cross, which custom our illiterate
vulgar do, for the most part, to this day
keep up by signing a cross for their mark,
when unable to write their names.™ “In
like manner, and for the same unsurmount-
able reason, the Normans, a brave but
illiterate nation, at their first settlement
in France, used the practice of sealing
only, without writing their names ; which

custom continued when learning made its
way among them, though the reason for
doing it had ceased. At the conquest,
the Norman lords brought over into this
kingdom their own fashion, and infro-
duced waxen seals only instead of the
English method of writing their names,
and signing with the sign of the cross.
And in the reign of Edward I, every free-
man, and even such of the more substan-
tial villians as were fit to be put upon
juries, had their distinet particular seals.”

A seal was certainly useful to a Nor-
man that could not write, and of signifi-
cance when each had his particular signet ;
but when writing became common and
the distinetive character of the seal lost,
sealing became a mers hollow form ; as
Blackstone says, “the reason for doing it
had ceased.” At common law a seal was
“wax impressed, because wax without
impression is not a seal” (3 Inst. 169);
but even these requisites, wax and @m-
pression, are dispensed with in most, if
not all the States, and in some of them
a mere scrawl of the pen is held sufficient.
Not equal to the task of freeing ourselves
from this venerable superstition, we make
the observance of it as easy and meaning-
less as possible. Chanceller Kent thought
that this legalizing of pen-flourish seals
“1is destroying the character of seals, and
is in effect abolishing them and with
them the definition of a deed or speciality,
and all distinction between writings sealed
and writings unsealed.” 4 Kent’s Com.
445,

Now, to the lawyer, accustomed fo
look upon a seal much as a heathen dves
upon his idols, this may seem very bad,
but to a layman it would probably appear
of little moment whether the * distine-
tion between writings sealed and writings
unsealed ” were preserved or not.

It seems to ug rather absurd to be told
by learned judges that “sealing is a
relict of ancient wisdom,” and yet such
expressions are found in our reports of
comparatively recent date. For instance,
in Jackson v. Wood, 12 Johns. 73, wa
find the following : “ This venerable cus-
tom of sealing is a relict of ancient wisdom,
and is not without its real use at this day.
There is yet some degree of solemnify in
this form of conveyance. A seal attracts
attention and excites cautien in illiterate
persons, and thereby operates as a security
against fraud. If a man’s freehold might
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be conveyed by a mere note in writing,
he might be more easily imposed on by
procuring his signature fo such a convey-
suce, when be really supposed he was
signing a receipt, .a note or a letter.”
This is simply begging the question. So
long as our laws relating to attestation
and acknowledgment of conveyances are
preserved there is little danger of one’s
conveying his freehold by * a mere note
in writing,” or of his mistaking the
eharacter of the instrument he is signing.
The danger is surely not lessened by the
seal, considering the character of the seals
in common use. But aside from this, the
reason is very weak. If a man can write
he can read writing and can know what
he is signing. If he cannot write, he is
too ignorant to know any thing about the
solemnity of a seal. Desides, the seal is
usually, we might say always, affixed by
the scrivener, and the parties pay little
or no attention to it, and know little and
care less about it.

‘We do not object to seals for the reason
of the trouble of afflxing them, but be-
cause they have been and are the fruitful
source of perplexities and distinctions in
contracts—of litigations, of dishonesty,
and of inequity. Years of toilsome ve-
search would hardly make one perfect in
the reported cases on the question of
seals.

Take a single case, that of Juckson v.
Wood, to which we before alluded. The
question was solemnly discussed whether
a freehold could be conveyed without a
seal. The party selling the land received
its full value ; the instrument of convey-
ance was ample and explicit, and was
signed in the presence of two witnesses.
But the talismanic charm of the seal was
wanting, and, therefore, it was decided
that the heirs of the grantor shouid re-
cover back the land, though it had been
in the possession of the purchaser for
twenty years. So much for the lack of
a little wafer. So, again, in another case,
Ayres v. Harness, 1 Ohio, 368, a person
indebted to another, in a sum not exactly
ascertained, wrote his name upon a blank
paper and made his seal (a scrawl) in
the presence of a subscribing witness, and
authorized that other to fill out an obli-
gation for the amount found to be due.
The paper was filled up accordingly, but
the serawl was there, and the obligation
wag held, for that reason, invalid. Had

that been omitted the legality of the in-
strument would have been perfect ; and
vet, according to the theory of seals, they
import deliberation, and, therefors, much
more than a signature, should bind the
obligor. This result of sealing may be-
law, but it is neither justice nor common
sense. Examples might be multiplied
indefinitely, but enough, we trust, has
been said to lead to the conviction that
the seal is mothing more than a naked,
useless, absurd formality, expressing noth--
ing, meaning nothing, proving nothing ;
while, at the same time, the most impor-
tant legal consequences are suffered to de-
pend upon it. Is it not time that this
absurdity was dropped out of our law #—
Albany Law Journal.

A FEW WORDS ABOUT MANY
REPORTS.

It is the general impression of the legal
profession that they are “ over reported
——that the rapid increase of the reports
of judicial decisions is a grievance. Ifis
thought that a vast number of reported
cases is an incumbrance and stumbling-
block which impede the acquisition of &
knowledge of the law as it exists; that
it ‘“ destroys the certainty of the law and
promotes litigation, delay and subtilty ;”
and that it imposes a needless and onew
ous burden upon the purse and time to
purchase and study even a portion of the
annual issue. 'While this may be partly
true, there are considerations on the other
side which it may be as well for us not
to forget.

It is a well-known fact that the diver-
sity of relations which arise in life is so
boundless, the modifications to which
property is susceptible so various, the
combination of circumstances so shifting
and complex that legislation must neces-
sarily be general. The result of this is,
that but comparatively few of our rights
or duties are or can be prescribed by
positive law. For all these we are left to
the wisdom and discretion of the judges,
who deduce from the general propositions
the legal corollaries applicable to each
particular ease. These deductions form
the great body of the Ilaw of the land,
and ave, as Kentsays, “the best evidence
of the common law.” Thess decisions
become procedents for future cases resting
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gpon similar facts, and are  regarded as
‘the ‘highest evidence which- we can
have of the law applicable to the sub-
_ject.” o

Now, considering the infinitely various
rights, relations and duties of men, the
cases upon which judges are called to
adjudicate are constantly presenting new
phases and different combinations of ecir-
cumstances, so that it not unfrequently
happens that a judicial decision upon
-analogous facts cannot be found. The
greater the number of reported cases, the
more likely are we to find the opinions
and judgments of wise and experienced
_judges upon cases similar to those we
may have in hand. And we all of us
‘’know how valuable is even one good pre-
eedent, and how diligently and auxiously
the books are searched therefor.

But it 18 urged that this multiplication
of reported decisions, some of which will
no doubt be erroneous, will furnish mis-
.chievous precedents to those judges of
narrow or timid minds, who, entirely
ignoring reason and prineiple, follow the
precedents as blindly as the Pagan deities
followed the decrees of Fate. Such cases
are not likely often to occur, and when
they do it is fairly questionable whether
the following of a bad precedent is not
4he lesser of two evils, for such a judge
is likely to go wrong any way, through
influence of public opinion, or of the
wealth and standing of one of the par-
ties, or of the power of an advocate, or
of some of those countless things that so
-gontinually shape the actions of the weak
and timid. If a judge be arbitrary or
corrupt he will be much more likely to
do justice with two or three precedents
to restrain him, than if left untrammelled
to gratify his own passions or prejudice.

One great advantage derived from the
publication of judicial decisions is the
beneficial influence it has upon the
Judges. No judge is apt to decide a case
rashly or corruptly, or against the known
law,; if he knows that his decision will
be exposed to public notice and criticism.
Mr. Justice Blackburn said recently :
“The only real practical check upon the
Jjudges is the habitual respect which they
all pay to what is called the opinion of
the profession.’ ” It is only when deci-
sions are made ‘“in tenebris, or sub silen-
#¢0," as Lord Coke has it, that much is to
be feared from the bench.

‘When the judges’ decisions are made
public, they feel that each one will not
only put at stake their reputation for
wisdom and integrity among their con-
temporaries, but must abide the judgment
of posterity ; and they therefor act under
a deeper sense of that power, which is
the great regulator of human conduct—
public opinion.

It is guite true that few, if any law-
yers can afford to purchase all the reports,’
and none can ever read all the cases, but
this is no reason why reports should not
be issued. Every one can make his selec-
tion according to his needs and ability,
He will have occasion to read but a com-
paratively small portion of the cases, but
by the aid of the excellent digests, in-
dexes, and works of reference extant, he
will have access to all that is really val-
uable. We never hear the complaint
made that there are too many bocks pub-
lished in the other professions and
sciences, although no one can read or
even purchase all the works that have
been written on many of the sciences,
—and yet we complain of too many
books on the law, in the ashes of which
it is said are taken up, ¢ the sparks of all
sciences in the world.”—Adlbany Loaw

- Journal,

LADIES OF THE LONG ROBE.

¢ But what profession is your choice ¥’
asks Mephistopheles; to whom the sbu-
dent, “Law shall not ever have my
voice.” *In this, I own, you show dis-
cerning ; I know, and do not love this
learning.” But, is it possible that the
student now should be a lady, and that
the law should be her choice? The an-
swer is furnished by the following extract
from The Law News (St. Louis, U. S.
America, Nov. 22, 1872):—

“Mrs. Clara Hopgood Nash, of Columbia Falls,
has been admitted to practice as an attorney and
counsellor-at-law in the Supreme Judicial Cir-
cuit of Maine. She has the honor of being the
first lady admitted to the bar in New England.’

¢ Miss Lemma Barkaloo, whose death is so-
deeply regretted, was the first of her sex admit-
ted to the St. Louis bar.

¢¢ Miss Phwebe Couzins promises a. successfal. .
career in the Missouri practice. Her fine talents
entitle her to a high rank in her profession. ‘

“ Mrs. Bradwell, of the Chicago Legal News, .
has demonstrated the fitness and ability of her-
sex to occupy legal stations with high credit, ’
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. Commend us especially to the learned
editress. Having demonstrated the legal
aptitude of her sex, the only question re-
maining is, Who will be the first to at-
tain the highest judicial promotion % Shall
it be Mrs. Baron Bradwell, Miss Justice
Pheebe Couzins, or Lady Chancellor Clara
Hopgood Nash? The ex-member for
Derry, indeed, replying to Sic J. Cole-
ridge, in the debate of the House of
Commons last session on the Woman’s
Suffrage question, though admitting his
consciousness that many a judge had
been an old woman, submitted ¢ that was
1o reason why every woman ought to be
a judge.” The St. Louis Law News does
not see this. Since when Numa listened
to sweet Egeria, has not the sex, ¢ the
favorite of the law,” evinced its peculiar
legal capacity? Juvenal describes the
Roman ladies, in his time, as eager to
refine upon

““The finest subtleties of law,

And raise litigious questions for a straw ;

They meet in private, and prepare the bill,

Draw up the instructions with a lawyer’s skill,

Suggest to Celsus where the merits lie,

And dictate points for statement or reply.”
And doubtless, whatever the quodlibet
propounded to your lady of the long robe
—the English Inns of Court have just
heard of her, and her inevitable incursion
we, too, must anticipate—*< the Gordian
knot of it she will unloose, familiar as her
garter.” . What if, ere yet, “the mute
wonder lurketh in men’s ears to steal her
sweet and honey’d sentences,” some
natural diffidence beset the fair aspirant.
in her first acquaintance with “ the tedi-
ous forms, the solemn prate, the pert dis-
pute, the dull debate” which, according
to Sir William Blackstone, occupy the
attention of “the drowsy bench, the
babbling hall.” ¢ All orators are dumb
when beauty pleads,” says Shakespeare,
and besides, the lady is only, like Curran,
to imagine that she feels her little ones
tugging at her gown, and, like the great
orator, she will forthwith be enabled to
add the attraction of her voice to the
rhetoric of her glance. Then shall Miss
gradually advance, bully your witnesses,
and ¢ sound her quillets shrilly.” In the
next day’s paper, a critique of her per-
formance will appear, nauseating as those
of which the stage now enjoys a monop-
oly. We shall be told that the fine tal-

ents of Miss Augusta Coke entitle her to-

a high rank in her profession, that, in

consequence of a slight cold caught at a
ball on the previous evening, her exquis-
ite soprano voicz was not as liquid as
usual, during her powerful appeal in the:
case of Smith v. Smith, but that, later in
the day, we were happy to observe that:
she had quite recovered, charmed the
Barons of the Exchequer in Jones v. The
Lord Lieutenant, and, according to her
wont,

Dropt manna, and conld make the worse:

appear

The better reason, to perplex and dash.

Maturest counsel learned in the law.
Certes, your sweet girl Templars would.
protest against “sitting under” an effete
old bachelor, wtat. 87, as lecturer, who,
if he thought to improve the occasion,
would “woo in language of the Pleas
and Bench.” But verily, many a change.
the latter days will bring forth. And
revolution, we need hardly add, will also
take place in our law reports. No longer
dry legal decisions like Loughnanv. Barry,
our reports shall revile the Case of Swans
{7 Rep.), where it is held that cygnets"
belong equally to the owner of the male
and the owner of the female swan, “the
“reason therefor being founded. on a
“reason of nature ; for the cock swan is
““an emblem or representation of an affec-
“tionate and true husband to his wife,
“above all other fowls ; for the cock swan
“holdeth himself to one female only, and,
“for this cause, nature has conferred on
“him a gift beyond all others; that is
“to die so joyfully, that he sings sweetly
“when he dies; upon which the poet
“saith :— '

“ ¢ Duleia defecta modulatur carmina lingua

Cantator, cygnus, funeris ipse sui, &c.””’
Of course the text-books of the future
will come out on toned paper, with illus-
trations by Millais. And the leaders of
the Irish Law Times will become quite-
anacreontic ; while a dictum of Fitager-
ald, B., will be cited along with a quo-
tation from Tennyson, for, as- the father
of English  jurisprudence saith, “It
standeth well with the gravity of our:
lawyers to cite verses.” We shall en--
deavour to secure the service of an epicene
editress, and, under such auspices, our
Christmas Number hereafter will, doubt-
less, by a little refreshing variety, prove
the falsity of the proverb that * Lady
Common-Law muast lie alone.”—Irish Law-
Times.
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BENCH AND BaR,

‘We telieve that unless some strong
:steps are taken to regulate the business
in the Common Law courts, a crisis will
soon occur which will entail the most in-
convenient consequences. It is no doubt
gennerally known that it is open to attor-
neys or suitors toselect the court in which
t0 enter their cases: and it is not unnatu-
ral that there should be a tendency to-
‘wards the strongest tribunal. By an
almost unprecedented eombination of cir-
cumstances, the popular choice and pro-
fessional:choice also has lately been driven
upon -the  Court of Queen’s Bench.
‘Whilst the members of the other courts
most famous for their judicial ability have
been lost by death, or contemplate retire-
ment, the Court of Queen’s Bench has at-
tained as high a reputation as it is possi-
ble for a court of law to acquire. The
result is as we have stated, that the busi-
ness is rapidly becoming too large to be
dealt with satisfactorily. It has been
mentioned to us that a firm of attorneys
in the City, largely engaged in mercantile
business, who, so long as Mr. Justice
‘Willes sat in the Common Pleas, enter-
ed their cases in that court, have now
commenced to transact their business in
the Queen’s Bench. But whilst remark-
ing upon this fact, which no doubtis one
instance out of several, it is only fair to
say that there is at present little to justify
the mistrust of the Judges upon whom
some slur might be supposed to be cast by
these remarks. As regards the Court of
Common Pleas, it has been an unfortu-
nate court. Within a short period it has
lost two eminent lawyers particularly
skilled in mercantile law—Mr. Justice
‘Willes and Mr. Justice Montague Smith.
Tt has also been unfortunate in being
made the highway among which a coach-
and-four was driven throuvh an Act of
Parliament to land Sir Robert Collier
in the Privy Council. Furthermore, one
of its vacant seats has been made available
as a means of acknowledging scientific
eminence and a large knowledge of a
branch of law which, as a general rule,
does not arise for discussion in the Court
of Common Pleas. Therefore, although
each individual member of the court may
be distinguished for some high qualifica-
tion, the court qua court, is not caleulated
to inspire the confidence which is placed
in a court more homogencous in its
nature.  As regards the Court of Ex-

chequer, it is sufficient to :say- that it is
looked upon as in a condition of pending
change, which may be realised at any
moment, by the retirement of its ablest
members. - Our only object in mentioning
these mattersis to impress upon the heads
of the law the importance of putting in
force the powers which already exist in
the statute book, and creating others, if
necessary, to insure that the full judicial
strength shall be brought to bear upon
the business in whatever court it is to be
found. The Act of 1870, relating to
Judge’s Jurlsd1ct10n 33 & 34 Vict. c, 6),

simply says that the chief of any court
may request the aid of a puisne Judge of
another court. Something more than this
is required. Everything in short points
to the advantage to be gained by adopting
Lord Hatherley’s project of one Suprema
Court. -We can see no possible objection
to going step by step into the process of
law reform, and there could be no better
commencement than the merger of the
common law courts.—7%e Law Times.

THE recent violent death of Mr. Justice
Willes has called attention to the ten-
dency among the more successful lawyers
to excessive work. To “die in the har-
ness” may be a very heroic ambition, but
to die when only a portion of the labor
of life is done—in the prime of life and
in the midst of success, is something that
no one contemplates with pleasure. And
yet a large class of our successful lawyers
are daily preparing for such a  taking-
off,” by-ignoring every rule for the con-
servation of the life forces. No matter
how strong and vigorous the constitution,
incessant labor will sap its forces and
prostrate its powers “ere half the tale
of life is told.” There is no. neces-
sity for this. ~ The life of a lawyer

" is not essentially an unhealthy one, buf

he is apt to make it so by making it too
sedentary and sluggish. The lawyer who
will take an occasional day in the fields
with gun and dog or fishing-rod, whe
will walk and ride and row, and who de-
votes seven or eight hours to sleep, will
have a fair prospect, work he never so
hard, of crowning his labors with the
silver whiteness of years.—Albany Lau
Journal
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PRACTICE COURT.

Pacaup v. McEwan.
Resesnding rule for new tﬁalfor'nonpayment of costs.
The defendant had obtamed a rule a year prevmus'ly' for
a new trial on payment ¢ of costs. He neglected to pay
**'the ¢osts and ‘the plaintiff obtained a rule nisi to res-
- eind therule Yor new trial: Held, thaz if the defend-
‘ant: should pay. the costs: of the trial, as provided by
-~ the original Tule for fiew trial, and of this application
: ‘within ten days, the rule nisi: should be discharged,
otherwise that the rule for new trial should be rescin-
‘ded. ) '
' [Ohambers; from Practice Court, 1872,~Galt, J.]
‘Burton, Q, C , bbtained arule calling upon the
defendant to show cause why his rale for a new
trial in this catise granted in Easter Term, 34
Vict., on payment of costs by the defendant,
ahould not be rescinded on ‘the ground that the
defendant had made defailt in paying such
¢osts. This rule was by consent of counsel en-
farged to be argued in Chambers,

Osler shiewed cause and ¢alled attention to the
judgment of the Court of Queen’s Bench,reported
in 81 U. C. Q. B. 328, to show that the plaintiff
Wag not under ahy cireumstances éntitled to
Tecover more than nominal'damages. The dam-
ages recovered were upwards of '§800. It was
admitted that he had’ no valid excuse to offer
why the costs had not been paid ; it was simply
an oversight on part of defendant’s attorney.

W. 8. Sinith sapported this rule, citing Grant-
ham v. Powell 1 P. R, 256,; Rabidonv. Harkin
2P. K. 129 ; Van Bvery v. Drake-3 P. R. 84 ;
Lyman v. Snarr3 P. R. 86.

GALT, J.—T should have been surprised to find
that the decisions had so settled the ‘practice in
eases like the present that 1 sheuld have been
under the necessity of rescinding the rule for a
new trial in this case and to have permitted the
plamtlﬁ' to retain a verdict for a considerable
sum of money, when the Court of Queen’s Bench

has decided that at the most he is entitled to -

qiominal damages only. But on locking at. the
¢ases referred to by the learned counsel for the
Plaintiff I see that in every one of them the
Court refused to rescind the original rule. Un-
der the circumstances of this case I think the
defendant should pay the costs of this applica-
tion. 1 therefore order that upon the defendant
Paying the costs of the former trial, as provided
by the original order for a new trial, and also
the costs of this application, within ten days,
that this rule shall be discharged, otherwise, that
the same shall be made absolute.

COMMON LAW CHAMBERS,
EsootT v. Escorr:
" Judgein Chambers—Setting aside final judgment—-
‘Filing afidavits on veturn of siumittons.
A judge in chanibers ‘has power to 'set ‘aside ‘on' the
+ merits a final judgment signed on défault of plea.
Affidavits allowed to be read, though not filed when:
summons taken out ; leave having beeu in fact given
by ‘the judge, ‘but no notice thereof given to the'

opposite party.
[Chambers, 1872.—Mr. Dalton.}:

Action against administrator on a note made-
by intestate. The plaintiff sigried final judgment.
on default of plea. The defendant then applied
to set aside this julgment on the merits, ac-
counting for his lachies.

- O'Brien shewed cause. A judge iv Chambers-
hasno jurigdiction to set aside a final judgiment;.
excépt when specially given hith by statute, as in:
C. L. P. Act sec. 55: Mearns v. G. T. R. Co.'6:
U.C. L. J. 62. BeealsoRoss v. Grange 27 U.C. Q:
B. 306 and C. 8, U.C.¢c. 10, sec. 10. The appli-
cation should be to stay proceedings : Richmond
v. Proctor 3U. C. L. J. 202. 'He also objected to
certain affidavits being read.as they were not
filed when summons was taken out and no leave
granted to file them on its return.

Keefer, contra.

Mx. DavtoN.—I shall allow the affidavits:
to be read as leave was substantially given to
the defendant to file further affidavits on the re-
turn of the summons. The neglect to notice it
in the summons is a mistake on the defendant’s
part, and if it rendered necessary an enlargement
by the plaintiff, it would probably be at the
defendant’s expense, and on such other terms as.
would prevent injustice to the plaintiff; but, ae.
no inconvenience has arisen in this case, ¥
ghould disregard the omission, or allow an
amendment if necessary.

I think a judge in chambers has power to set
aside on the merits a final judgment signed on
default of plea. As 1 think the defendant has
shown grounds sufficient, I shall make the
order, and provide that the plaintiff may go to.
trial at next assizes.

MorraTT v. Evaxs.

(Reported by Mr, C. C. RoBiNsOX, Student at Law.)
34 Vict. cap. 12 sec. 12 (Ont.)—Service on Toronte
Agent—Notice to plead.

A notice to plead when served on the Toronto Agent
of a country attorney must demand a plea within ten
days. A notice to plead which does not truly set out.
the time within which defendant must plead, beéfore
plaintiff:can take his next step, is irregular. g

The obscurity of the above enactment remarked upon.

[Chambers, Oct. 24, 1872, —Mr. Dalton.]
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K. Kerr obtaipeda summpns-calling on the
plamuﬁ' his" attorney or- agent to “shew cause
why the notice ‘to plead served in ‘this case,
“should ‘ot be set aside for frregularity, on the
‘ground that the declaration’and the notice
“to’ plead weré served upon the Toronto agent of
‘the defendant’s attorney, and the defendant was
‘therefore entitled to ten days to plead, instead
of eight days, the time within wlich the notice
served required the defendant to plead ; and also
‘to-shew cause why the venue in this case should
not be changed from the County of Wellington
to the County- of Halton.

Osler shewed cause. - The summons as far as
it relates to the notice to plead is grourided on
-84 Vict. cap. 12, section 12 (Ont.) wiuuch reads
-4 follows i—*“In all cases where ‘pleadings, or
motices of trial, or countérmand of mnotice of
{rial, in either df the Superior Courts of Common
‘Law, or in the County. Court, are served upon
theagent of the attorney in the cause in Toron-

‘to, two clear additional days to the time now -

‘allowed by law for such service shall be allowed.”

“Under this section it is not necessary in the’

‘notice to call upon defendants to plead within
-ten days. 'The statute does not apply to the
form of the notice but merely to the time within
which to plead. It is not enacted that ten days’
notice is to be given, but that two days’ time
‘ghall be added.

J. K. Kerr, contra. The section evidently
means that two days are to be added to the
time within which any pleading, &c., may be
‘served, so as to avoid judgment by defanlt. If
the plaintiff were to give notice to plead in four
‘days, it would clearly be irregular, and so as ten
days are allowed, a notice only giving eight
days is also irregular. The parties are entitled
Fo a ten days notice, and this being only for
‘eight days is irregular.

Mz. DarroN.—The language of sec. 12 of 34
‘Vict. cap. 12, is singularly inappropriate for
the purpose intended. Every one is aware that
the intention of the clause, as to pleadings,
wag to give the opposing party two clear days
‘further time for his answer to any pleading,
where it is served on the agent of the attorney
in the cause at' Toronto, beyond the time to
which he would be entitled, had it been served
dlrectly upon the attorney himself. It needs
such knowledge indeed, however derived, to
ﬁnd in the language used that such is the enact-
ment. The words are: “Two clear addi-
tional days to the time now allowed by law
’for such service shall be added.” Allowed to
whom ? and for what? It cannot be to the

party pleading. 'A year is:allowed by law for a
party to declare, and for the pleadings after the
declaration there is no limit -whatever. It
would be absurd then to think that two addi-
tional days are given to'that party; and there
is no use or purpese which can be supposed for
the two additional days, unless they be added to
the time which the opponent has to answer,
To him they must be understood to be allowed
as added to the time within which the party
pleading can compel an answer to that vleading.
The asgociation of pleadings with notice of
trial ‘and notice of conntermand argues this.
But pleadings only are méntioned in the clause,
which do not necessarily irclude notices to
plead, reply, rejoin, &c. That has arisen
doubtless from the common practice of sewmg
the notice to answer with the pleading itself,
whlch however, is ot necessarily nor always
so. Then assuming that the pleading must be

served ten days before you can compel an

answer, it does not follow that the notice W1H

be always subject to the same rule, but it must

be where the pleading and notice are served ﬁo-
gether, for if the above construction be right,
an answer cannot be compelled till ten days
after the service of the pleading.

1 at first thought that a notice served on tho
agent might be in the usual form of eight days,
though ten days must be allowed to elapse after
the service, before judgment could be <;lg,’ned
but I cannot, on consideration, escape from the
conclusion, that at least the whole time allowed
by law must be mentioned in the notice. For
why is any time mentioned at all, unless it be
the true time ; the only purpose is to give in-
formation ; it may be more than the time allowed
by law, the effect of which would be to gwe
such further time, but it cannot regularly be
less. The service on the agent is good service,
and the time mentioned in the notice must be
reckoned from the time of such service. No
other commencement can be supposed, and
therefore to require the opponent to answer in
eight days is to take from him the time which
the statute gives.

I think then that the word ‘‘allowed” in
the clanse is used in the sense that the two days
are to be added to the time which the opposite
party has to answer, and that where ‘the
notice to answer is served, as here, with the
pleading on the Teronto agent, the notice
must be to answer in ten days.

Summons absolute.
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CHANCERY CHAMBERS.

(Reported by T.-LANaToN, M.A., Barrister-at-Low.)
CaRR v. MO¥FAT.

Practice—Demurrer—Order to amend—Bill not am-
) ended—Revivor.

A plaintiff submitted to 2 demurrer and obtained an
order to amend, by which he was required to make
the amendments within fourteen days. 'This he failed
to do, but took out ex parte and served an order of
Revivor, the demurring defendant having died after
the expiration of the fourteen days.

Held that by his failure to amend within the time lim-
ited, the Plaintiff’s right to amend was gone, unless by
a gpecial application, he obtained an order enlarging
the time. v

‘That the Bill was not by such failure to amend, out of
Court, without a further order, but it was open to the
defendant to move to dismiss,

That the plaintiff was not warranted, without notice to
the defendant, in taking any further step in the cause
before making the amendments, for which, in the firs¢
Pplace, the Bill was preserved, and he could not, there-
fore, issue an ex parte order of revivor.

An application to set aside an order to revive for irregu
Iarity, is properly intituled in the abated suit, but if
it be made upon any other ground the style of the
cause as revived shotild be used.

Anapplication to set aside an order of revivor should be
magde to the Court and not in Chambers,

Nicholson. v. Peile, 2 Beaw. 497 not followed.

[January 4th, 1878 V. €, Blake, on Appeal from Referee. ]

On the 19th December 1872, an application
was made to . Mr. Holmested, the Referee in
Chancery Chambers, by Foster, to set aside an
order of revivor as irregular under the circum-
stances which appear in the judgment of V. ¢,
Blake.

Foster cited Hoflick v. Reynolds, 30 1L.J,
(Chy.) 407, 9 W.R. 431. Vernon v. Vernon, 6
Chy. App. 883,  MeMurrayv. G T, R., 3 Chy.
Cham. 306.

Hodgins, contra, cited Decks v. Stanhope, 1
Jur. N.8. 413 ; Ward v. Cartwright, 17 Jur.
781, 10 Ha. App. 73, and Zarleton v. Barnes,
2 Keen 632,

The Referee then refused the order asked. He
thought that he was concluded by the decision
of the late Referce in Bell v. Cameron, (5th
Sept. 1872), There a demurrer was subinitted
to, and an order to amend taken out ; the plain-
tiff did not amend under it, but took out
another order after the time for amending under
the former one had expired. This was moved
against, and Mr, Taylor, the late Referee, then
held that the Bill was not out of Court, and
it was competent to the plaintiff to take out as
many orders as he pleased, subject to the inter-
ference of the Court, to prevent abuse of its
process. The present application being made

in. the abated suit, objection was taken to the
style of cause,  Mr. Holmested was of the
opinion that an order of revivor was de facte
good, and even proceedings to discharge it
should be styled in accordance with it. He
also doubted whether under order.339 the ap-
plication should not be made to the Court, evem
though the ground laid was irregularity, but
upon the main grounds he refused the order.

Against this decision the defendant appealed.
The case was argued by the same counsel, and
judgment was delivered by :—

V. €. Brake.—This is an appeal -from: an
order of the Referee in Chambers refusing am
application of Alexander Moffatt the younger,
to discharge an order whereby this suit was re-
vived against him and William Moffatt as de-
fendants. ~ It appears that the Bill was filed
against Alexander Moffatt on the 15th Now.
1871 ; a demurrer to this bill was filed on the
4th March 1872, an order to amend was taken
out on the 13th of the same month, the de-
fendant died on the 8th April following, and on
the 2nd of December last, the cause was revived
against W. Moffatt and Alex. Moffatt the
younger as representing the original defend-
ant, This order was served on Alex. Moffatt
the younger on the 6th Dec., the motion to dis-
charge the same was served on the 16th, and
an order was made by the Referee refusing this
application on the 19th of the same month.

The applicant asks for the discharge of the
order to revive on two grounds ; 1st, because at
the time of the granting of this order the cause
was out of Court as the plaintiff had noet
amended pursuant to the order to-amend ; and
2nd, because, even if the cause were in Court,
the plaintiff was not in a position to take such
a step ex parte, as the reviving the suit. The
order to amend taken out reads as follows :
“upon the application of the plaintiff it is
“ordered that hie be at liberty to amend his bill
“of complaint in this cause as he may be advised
““without costs, amending the defendant’s office
 copy thereof; submitting to the demirrer of the
‘“ defendant herein and paying to him four dollars
*¢ for his costs hereof, and making such amend-
‘“ ments within fourteen days from this date.”
Looking at the form of this order, it cannot be
suceessfully contended under the authorities
that the Bill is without further order gone. It
would certainly be necessary to procure an
order based upon the non-fulfilment of the
terms of the order to amend before the bill
could be considered out of Court, and as this
has not been done, I think the first ground of
exception cannot succeed. As to the second
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point, my impression at the hearing of the
motion was, and after further consideration,
still remains, that the plaintiff submitting to a
demurrer and obtaining leave to amend, is
bound within fourteen days to act under the
order, or else his right to amend is gone. He
is bound either to amend within fourteen days,
or to make an application to extend the time
for such amendment ; but failing this, the de-
fendant can move to dismiss. From the cases of
Armitsted v. Durham, 11 Beav. 428 and Bain-
brigge v. Baddeley, 12 Beav. 1532, it is clear that
where an order to amend issues without limiting
the time when such amendment is to be made,
whether the order issue before or after answer,
or demurrer upon an ordinary or special appli-
cation, the Bill must under such order be
amended within fourteen days, this being so
when the defendant pleads in.such a way as that
the. plaintiff is obliged to admit his bill is
defective, and the Court allows him to make a
better case by his pleading. I do not think it
is unreasonable to say that unless the necessary
amendments be made within fourteen days, or
by special application, the time for amendment
be enlarged, the bill shall stand dismissed. It
is true there are two cases, Nicholson v. Peile,
2 Beav, 497, and Pecks v. Stanhope, 1 Jur. N. 8,
413 which go to shew tl:at before answer and
after demurrer submitted to, and leave to amend
given, the plaintiff can issue as many orders to
amend as he pleases, the result being that a
plaintiff can continue to issue orders to amend
and delay the proceedings until the defendant,
by a special application, procures from the
Court, some order limiting the time within
which such amendment is to be made. But it
is to be observed that Lord Langdale who gave
judgment in the three cases cited from Beaven,
says in cispbsing of Bainbrigge v. Baddeley,
1 certainly was of opinion that if upon the
“ allowance of a demurrer, more than ordinary
‘“time to amend was required, it ought to be
‘¢ agked for, the plaintiff might éither have
‘¢ applied speeially to extend the time, or for a
¢ gpecial order to amend, but the order of
““ course was irregular.” Tte force of Nichoi-
son v. Peile is thus weakened, as it is also by
the case of Vernon v. Vernon, 6 Chy. App. 833,
‘where it is cited but not followed. In Hofick
v. Reynolds, 9 W. R. 431, V. C. Kindersley
after referring to two of the Registrars and two
of the Clerks in Court said, “ the view they had
¢ taken appeared to be the sound one, and it
¢ was this, when the order for leave to amend
“4“ was obtained that had the effect of getting
¢ rid of the Bill as it then stood, and unless the

““ plaintiff amended within the time pre-
““ scribed by the order, the bill was gone.” 1In
Vernon v. Vernon, a demurrer having been filed
to a bill the plaintiff in due time served an
order of course for leave to amend. Two days
before the expiration of the time for amending,
he served a summons for further time to amend,
returnable the day after such expiration, which
application was refused by V. C. Bacon. The
plaintiff appealed to the Lords .Justices from
this decision and it was upheld. There the
Court could have granted the request of the
plaintiff either by extending the time under the
order already made, or by issuing a fresh order
to amend, and if the Court approved of Nichol-
son v. Peile, the latter course would have heen
followed, but in place of that, the Court of Ap-
peals virtually over-rules that decision. I think
therefore, that I am justified by the authorities,
as they stand at present, in the conclusion that
under the circumstances of this ease apart from
the peculiar terms of the order to amend, that
the plaintiff was bound to amend within four-
teen days from the date of the order, aud that
after the expiration of that time, the plaintiff
was pubt to make a special applieation to the
Court for any indulgence he might think him-
self entitled to. I think therefore, he was not
justified in taking out an ex parie order to
revive, but that not having taken advantage of
the order to amend within fourteen days, he
was put to make a special application to Court
for an order to revive. The bill was preserved
for one specific purpose, and a specified time
was appointed for carrying that out; the plain-
tiff accepted these terms, and it is not for him
to say further time must be given, and the suit
kept alive for all the purposes [ desire, and
I will proceed without calling upon the defend-
ant to shew cause. If my view of the practice
be correct, as against the original defendant at
the. time of his death, the plaintiff could not
have taken any step except by a special applica-
tion, and I cannot see that the death of the
defendant can place the plaintiff in any better
position in this respect. But the terms of the
order in this case put another difficuity in the
plaintiff’s way. It gives him liberty to amend
on certain terms, amongst which are submitting
to the demurrer, and making the amendments
within fourteen days. These are the conditions
upon which the indulgence asked for is granted.
He is to be at liberty to amend, if he submit
to the demurrer, and if he amend within four-
teen days. Now, under Order 196, where a per-
son obtaing an order upon condition, and fails
to comply with the condition, he is considered
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to have abandoned the order so far as the same
is beneficial to himself, and any party inter-
ested may take such proceedings as the order
may in such case warrant, or as might have

been taken if the order had not been made.,

Here the condition was not complied with, and
I do not think the plaintiff can by an ex parte
order revive the litigation, but 1 am of opinion
he must make a special application for such
order, as under the circumstances the Court may
consider him entitled to. On the part of the
plaintiff, it was argued that in any event this
application cannot succeed, because the notice
of motion is styled in the original cause, and
not in the cause as revived, Ithink the plain-
tiff might have used the style as revived.
Order 338 says, ‘““an office copy of the order is
*“to be served upon the party or parties who
““ would be defendant or defendants to a bill of
¢ revivor, or supplemental bill according to the
 former practice of the Court, and such order
“ shall from the time of service, be binding up-
““ on such parties.” The persons added seem
from the first to be looked upon as parties. The
order to revive is a conditional one to go absol-
utely into effect, unless cause be shewn. The
persons added are to be treated and named as
parties from the time the order names them,
unless they take proceedings to have their
names struck out. The practice under the simi-
lar Order in Kugland shews that this view is
correct, for it treats such a case as the present
(a motion to discharge the order to revive for
irregularity), as an exeeption to what would be
the ordinary rule as to the style of the cause.
In 2 Dan. Chy. Pr. 1389 (5th ed.) the rule is
laid down as follows, ‘¢ If the order is sought to
‘“ be discharged on the ground of irregularity,
‘“ the notice of motion is properly entitled in
““ the abated suit only,” citing Stratford v.
Baker, L. R. 4 Eq. 256, which is an authority
that supports this statement. As the present
application is one to discharge for irregularity
the order to revive, it comes within the above
exception, and therefore the plaintiff was jus-
tified in using the style he did. On the part of
the plaintiff, it was further urged that the
application should have been made to the Court,
and the Referee has no jurisdiction. Upon this
objection, I think the plaintiff is entitled to
succeed. The order to revive under the present
practice takes the place of the order formerly
made, not in Chambers, but in Court. The
person served is to be at liberty to apply to. the
*¢ Court ” for the discharge of the order. The
questions arising in cases of abatement are
oftentimes quite as difficult of solution as those

occurring in the Master’s office, where parties
are added. In the latter case, the Master exer-
cises his discretion, and from his order the
appeal must be to the Court In the former case,
the Clerk of Records and Writs grants the order,
and I do not think unless express power is
given by the orders of the Court, or the prac-
tice warrants it, that such an application as the
present can be made, except in Court. No
authority was cited on this point in support of
this application, and T have not been able to
find any. Under the act appointing the Referee
hispower in Chambers is vestricted, and he hasno
authority ¢ in matters relating to appeals and
applications in the nature of appeals.” I think
the present motion comes within the exception,
and that the Referce has not the power to re-
view what the Clerk of Records and Writs has
done in this case, and therefore on this ground,
that the order of the Referee should stand, and
the present application be refused. T was asked
not to charge the applicants with the costs of
these motions. In every matter [ think the
costs should follow the event, unless some very
good cause for a different result be shewn. I
cannot say here that this has been done. There
is no suficient reason for charging the plaintiff
with his costs of a motion in which he has suc-
ceeded, and I think he should have them
against the defendant who moves.
Order affirmed.

ForrerToN v. KEELY,

Gen. Orders 434 and 435—Infants—Decree in Cham-
bers—Setting down.

In suits for foreclosure or sale, motion for a decree is to
be made in Chambers under Order 434, only when
infants alone are concerned. If there be also adult
defendants, the case should be regularly set down for
hearing before the Court.

[January 20, 1873.—Mr. iﬁ)lmested.]

Fleming appliel in chambers for a decree
under Order 434, Besides the infants there were
adult defendants against whom the hill had been
taken pro confesso.

Tur Rereres.—This is an application which
it is not within my jurisdiction to entertain. A
case of Lloyd v. Burke, which was very similar
to the present in its facts, was set down (29 Nov.
1872) by way of motion for decree, and His
Lordship Vice Chancellor Strong held that it
was properly so set down., He pointed out that
Gen. Order 435 empowers the Registrar to issue
a decree against adult defendants, under certain
circumstances, but gives him no jurisdiction
where infants are concerned. Such jurisdiction
is given to the Referee in Chambers by Gen,
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Order 434, but the terms of this order are such
ag togive him no power to make a decree against
adults. So that in a case like the present where
the combined action of the Registrar and the
Referee would be necessary, the proper course
would be to set the cause down on motion to the
Court. [This course was afterwards followed. ]

MASTER'S OFFICE.

(Reported by T. LANcToN, M.A., Barrister-at-Latw.)
KziM v. YEAGLEY.

Practice—Taration—Revision of Bills tawed by Local
Masters— Powers of Taxing Oficer
at Toronto—Evidence.

The Taxing Officer on revision of bills of costs taxed by
s Local Master has power under Gen. Orders 311 and
812 not oniy to strike out items improperly allowed but
#lso to restore items improperly struck out and gener-
ally to review the taxation. .

Evidence cannot be received by & Taxing Officer to make
costs payable otherwise than they appear to be by
the order awarding them when explained by the
ordinary rules of construction.

[Master’s Office, January 14th, 1873.—Mr. Taylor.]
This was an appeal from the decision of the

Taxing Officer.
€. Moss for plaintiff.

W. Cassels for defendants. ‘

MAsTER TAvLOR—It seems to me that the
power of the taxing officer over bills of costs
before him under Gen. Orders 811 and 312 is not
limited to striking off items which he may find
have been improperly allowed. It isthatin the

Order of February, 1865, the reason for passing

the Order now in force as to the revision of tax-

ation is said to be that the Judges have ohserved

in bille of costs, numerous items allowed by !

Local Masters which are not warranted by the
tariff, ‘¢and also that Order 812 directs the tax-
‘“‘ing officer to mark'in the margin, such sums
“(if any) as may appear to him to have been im-
“properly allowed or to be questionable, and
‘¢ this-is relied on here as an argument that the
““ taxing officer cannot restore any items taken
‘¢ off by the Local Master, but can only strike
¢¢ off items which he has improperly allowed.
The order, however, goes further and says the
taxing officer is to revise the taxation. Now
the definition of the word revise as given in the
Imperial Dictionary iy, *“To review, alter and
¢ amend,’” so that the direction to revise the tax-
ation is wide enough to cover what has been
done by the taxing officer here. The provision
for giving notice to the Toronto agent in all
“cases where the taxation is not clearly erroneous
is one applying equally where the alteration
intended to be made is by striking off or by re-
storing. The other question is whether the

taxing officer should have received evidence to
show that the defendant is not entitled to the
items in respect of which the contention has
arisen. The plaintiff desires to show that the
order changing the venue was obtained by the
defendant for his own convenience and under an
arrangement with the plaintiff that such order
should be obtained at the defendant’s own ex-
pense. - Would such evidence have been admis-
sible before the Local Master? I incline to
think it would not. The order is one obtained
by the defendant on consant of the plaintiff and
is silent as to the costs. This being the case
under the third rule laid down in 1 S. & 8. 857,

the costs of both parties became costs in the
cause, and the plaintiff having dismissed his
own bill with costs, the defendant gets the costs
of the cause and is entitled to the costs of the
order. The Master could not, it seems to me,

receive any evidence to show that the defendant

is not entitled to vosts which the order consider-
ed according to the long established practice of
the Court gives him. Had it been intended
that the defendant should not in any event have

the costs, the order should have been so express-
ed.  The order is on the face of it a conseut one,

and this’is. another difficulty in the way of any

change or variation being now made in it. In
connection with the first point disposed of, name-

1y, the extent of the Taxing Officer’s powers on

a Tevision of taxation, it is worthy of observation
that at the time the orders of February, 1865,

were passed there was an order in force (28th

April, 1862) made, under which any person
against whom costs- had been taxed by a Local
Master could obtain an order of course for retax-
ation in Toronto. This order has not been in
force since the Consolidation of the General
Orders in June, 1868. On a taxation under
that order the whole bill was opened before the
Taxing Officer. Orders 311 and 312 in fact re-
quire that every bill of costs taxed by a Local
Master shall undergo that scrutiny by an officer
of the Court in Toronto to which formerly only
particular bills were subjected on the application
of a party aggrieved. Where a party feels
aggrieved by the improper reduction of his bill
of costs by a Local Master he has no redress
except by the expensive proceeding of a special
petition to the Court unless he can obtain, as I
think he can, redress under Order 312. To hold
that he can do so when the bill is before the
Taxing Master for review is, it seems to me,
more consonant with the principles which gov-
ern as to proceedings in the Cowrt, than to hold
that he must resort to the expensive mode of
proceeding by a special petition.
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NOVA SCOTIA.

SUPREME COURT.

BoweN AND WIFE V. SHEARS.
Trespass to land—Statute of limitations—ddverse
possession—Estoppel.

In 1831, C. gave plaintiff’s wife a piece of land, part of a
farm. In 1833 the plaintiffs went into actual posses-

sion, C. helping them to build the house, and so con-
tinued until 1870, when defendant entered. Plaintiffs
brought trespass, and defendant set up title in himself
wnder the will of C. (made in 1859), by which the
farm, “then owned and occupied by the testator,” was
devised to the defendant. In 1838 the plaintiffs con-
veyed to C. in trust, to preserve the right title and
interest of plaintiff’s wife for their daughter, iree from
the father’s debts, &c., the rents and profits to the
wife during her life, and after her death for the sup-
port and maintenance of the daughter. By this deed
C. had power to call for and receive the rents and
profits. Before his death C. recognized in a survey
he made the fact that he had given the land in dispute
to plaintifi’s wife.

Held that although the plaintiffs were estopped by the
deed made in 1838 from claiming title by possession
before thattime, they were entitled so to claim, being in
effect, a tenant at will, after the Japse of one year. from
that date ; and the plaintiffs could maintain their
action against defendant as a wrongdoer, having held
adversely to him for more than twenty years.
Trespass by Bowen and wife against Philip

Shears. At the trial of the cause a verdict was
taken by consent for the plaintiffs for $4.00—
damages subject to the opinion of the Court on
the whole case with all the powers that could
be exercised by a jury, and power also to set
aside the verdict or give judgment in accordance
with it, or to order a nonsuit or judgment for
defendant.

The facts of the case as proved at the trial
were substantially as follows: The plaintiffs
were married in 1831, and the day after the
marriage Philip Cheppard, the godfather of the
plaintiff Mary Ann Bowen and for whom she had
previously worked, took her to the piece of
land now in dispute, and said, ‘‘I am going to
give you this.” It was then called pasture and
had a fence round it. He divided the land be-
tween her and her brother, the present defend-
ant, giving to her one half, between five and
six acres. In 1833 the plaintiffs went into
possession of the land thus made over to the
wife Mary Ann, and continued in quiet posses-
sion of it until the trespass complained of by
the defendant in April 1870, showing a contin-
uous possession of thirty-seven years. The
plaintiff Edward Bowen built a house on the
land, urged to de so by Cheppard, who helped
him to build the cellar, and the plaintiffs went
into the house in 1834, and eccupied it from

that time until five years before the trial, when
they rented it at £9 a year. The defendant
Shears helped to shingle the house, and two
years afterwards assisted to erect the barn, and
since then there has been a fence round the
property and the whole now under cultivation.
The trespass by the defendant was proved.
His defence under his plea was title in himself,
This he claimed under the will of Philip Chep-
pard, who, by a will dated 29 Nov. 1859, devised
to him all the farm lot that the testator then
owned and occupied containing about 400 acres
with the buildings, &c., excepting out of the
said devise, about 2} acres. To hold to the
said defendant the said lot and premises during
his natural life, and after his decease to his
daughter Mary Shears in fee simple. When
the testator made his will he had been out of
that part of the property claimed by the defend-
ant under the devise to him of the 400 acres
for a period of 28 or 29 years, unless, under the
conveyances to which hereafter referred to, he
became revested of the property given to theplain-
tiff’s wife in 1881. This deed, dated 26th Oct,.
1838, was proved on the part of the defence to
be between the plaintiffs on the one part, and
Philip Shears on the other. It recited, that
“ Whereas Philip Cheppard has allowed Edward
Bowen to erect a dwelling house and barn on a
piece of land belonging to him, and whereas
the said Edward Bowen and Mary Ann his wife
are anxious that the said premises should be
conveyed to the said Philip Cheppard in trust
for the benefit of Eliza Jane Bowen : they, the
Said Edward Bowen and Mary Ann his wife for
divers good causes, &c., and in further considera-
tion of the sum of ten shillings, &e., granted,
bargained, &c., to the said Philip Cheppard, his
heirs and assigns, all the estate right title and
interest whatever of the said Edward Bowen
and Mary Ann Bowen both at law and in
equity of, in to or upon the said premises. To
have and to hold to the said Philip Cheppard
his heirs, &ec., but to for and upon the uses and
trusts to be specified and declared by a dertain
Indenture of even date therewith and thereto
annexed. The deed also assigned to Philip
Cheppard certain personal property to and upon
the same uses and trusts as are mentioned in
the conveyance already veferred to. That con-
veyance commenced with stating ¢ that the
right title and interest of the said Mary Ann
Bowen in the house and barn erected on the
land Dbelonging to the said Philip Cheppard,
shall be preserved for Eliza Jane Bowen,
daughter of the said Edward and Mary Ann
Bowen, exempt from any liability of the debts,
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&c., of the said Edward Bowen.” Then fol-
lows.a covenant between the present plaintiffs
and Philip Cheppard that he shall have full
power and authority to call for and receive the
rents and protits of the said house aund . barn,
and then a further covenant on the parv of
Philip Cheppard acknowledging, testifying, and
decldring that the uses.and trusts upon which
the first conveyance was executed were and are
that the said house and barn and all rents and
profits arising therefrom shall be paid to the
-gaid Mary Ann Bowen during her lifetime, and
independent of her said husband, and after her
‘death be applied towards the maintenance and
support of the said Eliza Jane Bowen, &c.
Dopp, J.—Whatever claims or title plaintiff,
have under the gift of Cheppard to Mary Ann
Bowen in 1831, they are estopped from setting
it up by their deed to him in October 1838,
But from that time to the trespass complained
of, they have been in the undisputed possession
of the property enclosed by a stone and wood
ence, and recognized by Cheppard at a survey
of his land by Campbell, who when they came
to the. 5 acre lot, did not include it in the sur-
‘vey, Cheppard telling the Surveyor that was the
lot he had given to Mary Ann Bowen ; when
Cheppard died not appear, and under the devise
in his will to the defendant, the latter did not
attempt to dispute the possession of the
plaintiffs until April, 1870, The deed of 1838
to Cheppard, from the plaintiffs, made them
tenants at will, and at the expiration of one
year from that date, the possession become
adverse. The first section of the Act of 1866
enaets that no land or.rent can be recovered, but
‘within twenty years after the right of action
accrued to the claimant, or some person whose
estate he claims. - By sec. 8, in the case of 5
tenant at will, the right shall be deemed to nave
accrued at the end of one year from its com-
mencement. The right in this case under the
statute for Cheppard torecover the land com-
menced in October 1889, and in October 1859
he would be excluded from recovering or main-
taining the action, and the defendant who
claims through him, cannot be in a better posi-
tion. The plaintiffs have held adversely against
this testator and the defendant over thirty-one
years. The Act 3 & 4 Will, IV. ¢. 27, the pro-
visions of which are similar to the Provincial
Act of 1866, sections 2 & 8, has done away with
the doctrine of non-adverse possession, and the
question now is whether twenty years have
elapsed since the right accrued, whatever the
nature of the possession. Except in the cases
mentioned in see. 15 of the Act, which do not

apply to the case under consideration, the
effect of the Act is not merely to bar the
remedy, but to bind and transfer the estate,
Seott v., 3 Dan. & War, 388, Nepean v.
Doe, 2, M. & W. 894, Cullen v. Doe 11 Ad. &
E. 1008.  The possession in this case is ample
to maintain the action against the defendant,
‘who is a wrong-doer. I therefore think the
verdict for the plaintiff, taken by -consent, for
$4, should remain, and that the plaintiffs
should have the costs of the argument.

IRISH REPORTS.

COURT OF COMMON PLEAS.

LovsENAN #. BARRY and BYRNE

June 3, 4, 24, 1872.—Sale of Goods—Fraudulent mis
representation—Payment by unproductive cheque—
Reseiston of contract—Trover—Money had and received.

It is not necessary that a fraud by the vendee of chattels
should be indictable, in order to entitle the vendor to
rescind the contract of sale by reason thereof.

The drawing and giving of a cheque upon a bank, in
payment, amounts to an implied representation that
the drawer has authority to draw upon the bank,
against assets ¢o tnstanti applicable towards payment.

The giving of an unproductive cheque in payment, ona
sale of chattels for ready money, by a vendee, then
knowing there are no assets in bank against which
he has authority to draw, at the time of the cheque
being taken by the vendor upon the faith that there
are immediate funds applicable towards payment,
amounts to a fraudulent misrepresentation by the

"‘vendee ; and such misrepresentation will entitle th®
vendor to rescind the contract and resume the goods,
notwithstanding that the vendee, upon reasonable
grounds believes, at the time, that there would. be
funds in bank to pay the cheque when presented, and
though he were not indictable for obtaining the goods
by false pretences. :

[C.P.—Ir. L. T. Rep. Dec.. 21, 1872, p. 186.]

This wasan action of trover, and for money had
and received. The facts, as proved at a former

[ trial, have been already reported, 5 Ir, L. T. R.

189. A mnew trial was had at the sittings after
Michaelmas Term, 1871. Substantially - the
samefacts then appeared, which, for the purposes
of this report, are sufficiently set forth in the
judgment (infre p. 64) of the Lord Chief Justice,
At the close of the plaintiff’s case, Heron, Q.C.
(with him Hemphill, Q.C., and Martin), on be-
half of the defendant, asked his lordship for a
non-suit, or to leave to the jury the questions:
1. Did Neill intend to cheat ¢ 2. Did he believe
the cheque would be paid ? Referring to the
above report, and to B. v.* Walne, 11 c.c. c. 647
there cited, they contended that the question of
Neill’s intention should be considered by the
jury. That so, where the question is whether a
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spersan quitting  his: house thereby commits an
.act of bankruptey, his inténtion in guittingis to
.be considered.* ‘That the question of Neill's.in-
tention to pay should also be left to the jury;
Hawsev. Crowe, R.& M. 414, 'And that, in order to
-vitiatethe contract, the facts must have antounted
to the offence of obtaining the goods by false pre-
tences; referring to Noble v. Adams,2 March, 870
Holt 251, where it is said, ‘“unless the represent-
ations amounted to the offence of obtaining
goods by false pretences, we cannot take upon
ourselves to say that the contract was altogether
void,”™t drmstrong, Sergeant (with. him Mona-
han, Q.C., and H. H. Macdermot), contra, sub-
mitted that the first question was objectionable,
a8 involving mixed matters of law and fact, and
that the second was défiors the question at issue;
relying on the decision of the Court above
Loughnan v. Berry, 5 Ir, L. T. R. 189, and re-
ferring to the notes thereto. His Lordship
declined tonon-suit, or to leave to the jury the
question specified. The defendants having ac-
eordingly gone into evidence, at the close, Hemp-
Rill, Q.C., asked his Lordship to leave to the
jury the questions :—1. When Neill gave the
cheque, did he believe it would be duly honour-
ed on the following daj? 2. Did he give the
‘cheque with any intention to defraud the
plaintiff ?

MownanaxN, C. J.—I1 cannot do so. At the
furthest, I could only ask had he reasonable
grounds for believing that the cheque would be
bhonoured. The second question is unnecessary.
I am clearly of opinion that there may be a mis-
representation such as would render the contract
voidable, ‘although the facts do not amount to
the offence of obtaining the goods under false
pretences.

Hemphill, Q.C., asked for a direction that, in
case the jury believed that Neill gave the cheque
without any intention to defraud, and believing

*Bee Fowler v. Padgett, 7 T. R. 509.—REP.

4 The judgment of the Court was delivered by Gibbs,
C. J., *“ one of the most learned and acute judges that
sver sat in Westminster Hall ” (per Lord Tenterden, 2
B. & Ad. 697). The expressions in the text do not occur in
phe report given in 7 Taunt. 58 (misquoted in Chitty,
Cont. 9th, Ed. 379), but appear in the reports of Mar-
shall and of Holt (** a book of no authority,” per Lee, C.
J., 1 Wils. 15). But, whatever the value of the latter
reporters, their concurrence is demonstrative of accuracy
in this particular case (¢f., per Lord Mansfield, Cowp.
'16) ; and their reports of it are abundantly coufirmed by
Irving v. Motley, 7 Bing. 548. In the latter case, how-
ever, Park, J., materially qualifies the inference to which
Nobles v. Adams might have given rise. Bee also, Ben-
jamin on Sales, 823. With respect to Irving v. Motley,
it may be noted that the report in 5 M. & P. 393 omitsa
dictum, of Tindal, C. J., which appears in Bing.—Rep,

that it would be honoured on the following day,
they should find for the deferdants : Bristol v.
Winsmore, 1 B. & C. 514. Also, fora direction:
on the money. count, asi there was no privity
between the plaintiff and defendants : Baron v..
Husband, 4 B. & Ad. 612 ; and upon the ground,
that as the defendants would have had no right
to keep the money if demanded by Neill.on
April 14th, unless Neill owed them money,
the defendants were entitled to retain the moneys.
of their debtor on that day. And further, that,
the plaintiff having done no act to disaffirm the-
sale to Neill before the re-sale of the cattle, the
defendants were entitled to a verdict, even
though the goods were obtained by fraud on the
part of Neill : Kingsford v. Merry, 11 Ex, 677,
1 H.& N. 508.

Monamax, €. J.—I must decline to direct.as
required. - There may be legal fraud, without an:
intention to defraud. 1 think that ordinarily,
and having regard to the course of mercantite
dealings, a person who, knowing that there are
no funds to meet it, gives a cheque to another,
who takes it believing that there are such funds,
thereby impliedly represents and undertakes.
that there then are funds to meet it in the bank
on which it wag drawn. If its payment is to. be
deferred, or to depend upon a coantingency, the:
person giving the cheque ought to mention that
at the time.

His Lordship having charged the jury, left te-
them the following questions :—

1. When Neill gave the cheque to theplaintiff,
did he in effect convey to him that that there
were funds in the bank to meet the amount
thereof, knowing that there were not funds to
meet it ; and did the plaintiff take the cheque,
believing that there were funds in bank to pay
the same, on the faith of such representation ¥

2. Atthe time of giving the cheque, had Neill
a reasonable ground for believing, and did he in
fact believe that there would be funds in the
bank to pay same when presented ?

3. When the defendants sold the cattle, were
they aware of the circumstances under which
Neill had bought the cattle, and that the cheque
was passed by him by the way of payment there-
for, and that there were no funds for the.pay-
ment thereof except the proceeds of the sale of
the cattle by the defendants ?

The jury having answered these questions re-
spectively in the affirmative, counsel for the
defendants called upon his Lordship to direct a
verdict for them upon the second finding, which
the learned Judge declined to do ; but, on the
requisition of the plaintif’s counsel, directed &
verdict for the plaintiff, reserving leave, by coxn-
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“sent, for the defendants to move to have the
‘vetdict set aside and a verdict entered for them,
if 'the Court should be of opinion that a verdict
should have been so directed.

A conditional order having been obtained,
Wthat the verdict had for the plaintiff be set
aside, and & verdict entered for the defendants,
fpursuant 1o leave réserved, or that said verdict
be set aside and a new trial grantéd on the
‘ground of misdirection.”

Monahan, Q.C., (with him H. H. Macder-
mot), on behalf of the plaintiff, showed cause.
The doctrine of Kingsford v. Merry, 1 H. & N,
503, 11 Ex, 577, does not protect the defendants,
for firstly, they were not purchasers or innocent
transferees, but the salemasters of Neill ; and
secondly, they had full notice aud knowledge of
the transaction with him. A cheque is an order
for the payment of money: and its mature
assumes that there is cash in bank to meet it on
the moment of its being passed : Lockeit's Case,
Leach C. C. 94,6 T. R. 567, n., 2 K. P. C. 940 ;
‘2 Russ., on Cr., 4th ed., 640, n. a. The passing
of it, therefore, is equivalent to a representation
of there being immediate funds at the bank ap-
plicable to its payment: R. v. Parker, 8 C. &
‘P. 831 ; B. v. Jackson, 3 Comp. 370, On the
first finding, Neill was guilty of legal fraud ;
and the second finding is not inconsistent, even
if upon it he would not have been guilty of
criminal fraud.* But even in a criminal point
of view, the offence of obtaining'goods by false
‘pretences might exist without an intention in
fact to defraud : Re Naylor, L. R. 1 C. C. R. 4,
‘{Morrzs, J.—Is there any statement there, that
-Naylor had reasonable grounds for believing that
"Moss would take the goods {] None ; but the
jury find that, at the time of the ‘pret.nce,
‘Naylor intended to pay for the goods. That
case shows that a.pre-conceived design to get
the goods without payment was unnecessary.
The contrary was contended for on the former
argument of this case. There is only a short
report in the Irish Reports, but the arguments
‘are fully and sccurately stated in 5 Ir. L. T,
Reports, 189. [Morzis, J.—In the absence of
any conversation or statement to the contrary at
the time of a sale, it appears to me that the
giving of a cheque in payment would be equival-
‘ent to a ready-money transaction. Bui the
purchaser could not be indicted, if he had
réasonable grounds for believing that it would be
wiet.4] The transaction was a ready-money one,

. * 8o, see Foster v. Charles, 7 Bing. 105. See note, 5
Ir. L. T. R., 191.—REp.

tInarecent case in Australia, @ prisoner was indicted
for obtaining morey by a false pretense that a cheque

-and there is mo evidence that the cliequie was
taken otherwige than “as ready money. Fraud
may vitiate a sale, though it do not amount te
a ¢riminal offence. Falsehood in fact, going to
the substance of the consideration, gives a right
to rescind the contract: - Reese River Co. v, Smath,
‘L. R. 4 B, & Ir. App., 19. [Morris, J.—Sup-
pose that Neill had himself retained the cattle,
would the plaintiff be justified in retaking them
from him 7 - My~ present impression is, that he
would*].  Neill would have had no answer to
an action of trover.t The defendants were
Neill’s agents, and as- such liable : Perkinsv.
Smith,t 1 Wils, 328. Not being innoeent trans-
ferees without notice, they are not entitled to
protection : Irving v. Motley, 7 Bing 543. The
sale to Neill being vitiated by fraud, no property
passed : Noble v. ddams, 7 Taunt. 69 ; and the
defendants, having got possession of the ‘goods
and the proceeds, are liable to the true owner in
trover and for money had and received:§ Hill v..
Perrott, 3 Taunt. 274 ; 4bbotts v. Barry, 5
Moore 98, 2 Br. & B, 369. It'is not necessary
to show that an action of deceit would lie against

was good and available, and would be paid when present-
ed at the bank. It was post-dated and crossed ; but wae
not presented through a bauker ; and hefore the day of
post-date, the traverser was arrested, and thereby, as
contended, prevented from earning money to meet it.
He bhad previously had an account in the bark, but only
& pominal sum remained to his credit. R. v. Parker; 2:
Moo, C. €., 1, was cited. Held, that there was an exist-
ing false pretense, i.e., that the cheque was a good one :
— Tt wag not necessary to accompany the cheque by &
guarantee of the solvency of the drawer, or to the ‘éffect
that money would be at the bank to meet it. A cheque
represented money, and bore on the face of it an implied:
statement that the drawer had authority to draw upon
the bank—that he had funds at the bank, a portion of
which he could withdraw. A post-dated cheque [see
Watson v. Poulson, 156 Jur. 1111—R.] in this respect
differed in no way from one aated the day it was given.
The question then was, when the prisoner gave this
cheque, had he any funds to meet it, or had he any.
reasonable expectation of having funds:” R. v. Bath.
urst, 1 A. J. R., 40.—REp.

* A having bought goods from B, with a pre-conceived
design not to pay, but with a view of obtaining money
on them by giving a bill of sale ; and having misrepre-
Sented his ability to pay : Held, that B was justified i
rescinding the contract and re-taking the goods ;: Dizon
v, Heweston, 16 L. 0. N. 8., 205. See Gillard v. Brittain,
8 M. & W., 575 ; Clough v. L. & N. W, Ry., L.R. 7,'Ex.
34 ; Nickling v. Heaps, 21 L. T.; N. 8. 754 ; Harvey v.
Mayne, 8 Ir, L. T. R. 130, and notes thereto.—REP.

+ 1 the facts amounted to felony, see -Wells v. Abra-
ham, L.R.7 Q. B. 654,41 L. J.,Q B.308, 26 L, T.,'N.
8. 483 ; Desborough v. Homes, 1 F. & F. 6.—Rgp.

1 See Fowler v. Holling, L. R. 7'Q. B. 616.—Rzp,

§See British v. Amer. Telegraph Co. v. Albioh
Bank, L. R. 7 Ex. 122 ; and note to 5§ Ir. L, T. B. 19Z—
Rup.
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Neill.  The intention to defraud is a more essen-
tial element in deceit.* But.in contract, by
sreason of the false representation, that which
was contracted for not being acquired, there is
in effect no contract : Kerr on Fraud, 17. So
here, that which was in fact given to the plaintiff
iffered in the substance from what he was en-
titled to receive : Gompertz v. Bartlett, 2 B. &
B. 849. And therefore, even if deceit would
‘not lie, the sale would be void: Polhill wv.
Walter,® 8 B. & Ad. 114 ; Milne v. Marwood,
15 C. B. 778. No matter how reasonable may
have been . Neill's expectation of funds, accord-
ing to the second finding, that does not acquit
him of the misrepresentation with which he
.gbands charged by the first finding. - The last
1inding establishes that the defendants are not in
the position .of innocent third persons. But,
even if one or two innocent persons must suffer,
it should be he who provided the means by which
a wrong was compassed.
Hemphill, Q.C., (with him Murtin,) for the
defendants, contra. On the second finding, a
verdict should be entered for the defendants.
We have now had new evidence as to the deal-
4ngs between Neill and the Royal Bank ; and it
appears that the bank frequently met his over-
drafts, exceeding the defendants’ guarantee.
JMoxanAN, C. J.—1It was not suggested, at the
trial, that the bank of itself would pay this
_ ¢heque. No question was left to the jury as to
that.] It shows that Neill was not criminally
liable. He went to the fair with some hundreds
of pounds in cash, to purchase cattle. He
bought those cattle (amongst others), intending
to pay for same, and appointing a place and
ime to do so. That was a complete sale, a sale
upon credit. The sale transferred the property,
and the right of property carried with it the
right of possession. Before the time for payment
had arrived, the possession was vested in the
vendee by delivery of the cattle under the con-
tract.
and his right of stoppage in transitu determined;
nothing remained but his right to recover the
price on foot of the contract: Dizon v. Yutes, §
B. & Ad. 313. The plaintiff could not then
have re-taken the cattle, and he was bound by
the terms of the credit he had given. Subse-
quently at one o’clock, as appointed, the parties
met for payment, and the plaintiff, without

. *See Hammend N. P. 283 ; Watson v. Poulson, 15
Jur. 1111.—REP.

t See Watson v. Poulson, 15 Jur, 1111, 1 C. M. & H.
$40. ~ REp. :
.1 8o, see Fowler v. Hollins, (Ex. Ch.) L.R.7, Q. B,
835 ; Ex parte Swan, 7, C. B. N. 8, 440.—REp.

The lien of the vendor was at an end, -

question, accepted 30s. earnest and a_ cheque for
the residue of the purchase money, and a
cheque which could not possibly be presented
and cashed on that day. [Moxamax, C. J,—
The plaintiff being to be paid in cash, could he
have rejected the cheque when tendered, and
bave re-taken the cattle.? Lawson, J.—Thse
cattle had not been delivered to Neill then.]
‘Whether the plaintiff could have resumed poss-
ession, depends on whether the bargain and sale
had been completed, the property divested, and
the transitus at an end. If the transaction, in
its inception, had been vitiated by frand, and
possession had not been given up, the vendes
would not have been discharged :* Owenson v.
Morse, 7'L. R. 64. But here, there was, the
previous design to pay ; the acceptance of 30s.
part payment, + which of itself would have pre-
vented the plaintiff from following the cattle as
against Neill, the transitus being determined ;
and the delivery of the cattle. Neill had desir-
ed that the cattle should be sent to the railway,
and the report of the learned Judge states the
evidence of the plaintiff, that his *“ men drove
the cattle to the railway station, where they left
them for Neill ; where they remained till even-
ing, and were then forwarded by cattle train to
Dablin.” 1f Neill had re-sold the cattle ab the
fair, the plaintiff could not have taken possession
from the sub-purchaser,t the property having
passed to Neill by the delivery without demand-
ing the price : Haswell v. Hunt, 5 T.R. 231 ;
Mitwood v. Forbes, 4 Esp. 173. In order to
prevent the property passing, there must have
been a pre-conceived design to defraud : Earl of
Bristol v. Willsmore,1 B, & C. 514. 'The ques-
tion is, what was the intention of the purchaser?
Stephenson v. Hart,§ 4 Bing. 476. The passing
of a cheque which there are no funds to meet

* 80, by giving an unproductive cheque, though the
debtor had previously temdered cash Everett v. Collins,
2 Comp. 505. And see cases cited, Benjumin on Sales,
541, 546.—REP.

1 As to the effect of part payment, with respect to the
right of stoppage tn transity, see Hodgson v. Loy, 7 T,
R. 446; Feize v. Wray, 3 Fast, 103. In Dizon v.
Howeston, vited tn notis onte, observe, there had been &
payment, but not on account. In Clough v. L. £N. W,
Ry., L. R. 7 Ex. 32, it has been held that, though goods
have been delivered to a railway cowpany for a vendee,
and even after the transitus has been determined, the
contract may be rescinded by the vendor, by reason of
fraud, and the property re-vested in and resumed by the
vendor, if no intermediste interest has vested in an
innocent person.—Rip.

{ But were Neill subsequently convicted, see Nickling
v. Heaps, 21 L. T., N, 8. 754. —REp. :

§ It i3 observed in Benjamin on Sales (as to which, ses
note, 5§ Ir, L. T. R. 192) that this is a very doubtful
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does not necessarily import fraud, but even if it
might be implied from the first finding of the
jury standing alone, it has been negatived by
the second : R. v Walne, 11 C.C. C. 647 ;
Hawse v. Crowe, Ry. & M. 414, If Neill, when
he gave the cheque, had reasonable ground for
believing that it would be met, the property
having already passed, could not be divested by
the circumstance of the cheque not being subse-
guently productive ; and the vendor’s remedy
would be to sue for the price of the goods sold.
[Lawson, J.—TIt is one thing, to buy goods,
paying simply by a cheque, which the purchaser
may have reasonably expected there were funds
then in bank to meet ; but it is another matter,
when it is to be met by the proceeds of a subse.
quent re-sale of those very goods.] A cheque
only implies, in the ordinary course of mercantile
business, that it will be honoured on due present-
ment ; Cumming v. Shand, 5 0. & N. 95. It
could not have been presented on the day it was
drawn, and the re-sales were early in the follow-
ing morning Lefore bank hours. The plaintiff’s
argument must go the length of contending, that
the giving of a bill is an implied representation
of the solvency of the drawer.* [MoNaHAN, C.
J.—If a person takes a bill payadle in futuro,

authority, ““ under the modern doctrine, which clearly
holds that the property dees pass when the vendor in-
tends it to pass,however fraudulent the device of the buy-
er to induce that intention. (p. 325)—Rzr.

* It may be observed that with respect to the purchase
of foreign bills on ’Change, there is, according to the
custom of merchants, an implied representation that the
purchaser has money ready to pay for them, and that
they are to be paid for in cash, three days’ grace being
allowed. The purchase of bills by a trader, withouy
means of payment, was held to be a fraudulent dealing,
though non-payment after the days of grace was stated
$0 have been caused by an unexpected refusal, meantime>
of a firm to continue to honrour the purchaser’s drafts,
which the firm had long been accustomed to accept ; Re
Simond, 26 L. J. Ba, 49, Per Knight Bruce, L. J.; “ On
the 12th of February, bills were brought on ’Change sub-
stantially as a ready money-transaction, for though ac-
eording to the ordinary course of business, payment was
not to be made till the Friday, the purchase having been
made on a Tuesday, I am satisfied by the evidence that,
on purchases of foreign bills, there is an understanding
according to the ordinary course of business, as certain
and as clear as if the fact were positively stated, that
there is ready-money for the payment.”—(ib.) See R. v.
Hughes, 1 F. & F. 355, as to false representation respect-
ing the time of payment of a bill of exchange. It may
also be noticed that the doctrine of Bickerdike v. Boll-
man, LT, R, 405, 2 Sm. L. C. 45 (now overruled, Watson
v. Minchin, 1 Jones 5383), that a drawer, having no funds

. in the handsof a drawee, is not entitled to notice of dis-
honour, has been considered to haveproceeded upon the
ground that so doing, ¢ like the giving of a cheque upon
a bank where the drawer has ne funds,” (Edwards on
Bills, Amer., 429), is a fraud on the part of the drawer :

surely he takes his chance, not looking to the
credit or solvency of the person against whom ib
is drawn alone, but being able to discount it.}
Unless the goods were obtained by a felony or-
mere fraudulent trick, the contract was not void.
[Lawson, J.—The fraud here having been by a
material misrepresentation, the right of the
party was to rescind the contract.] Thedoctrine
that fraud renders contracts voidable not void is
a modern graft on the old law that, in case of
felony, the property would not pass.* But, in
order to entitle the vendor to rescind, it would
not be enough that the representation were false
infact,unless it were made fraudulent (not neces--
sarily in a criminal sense), and in the inception
of the transaction : Childers v. Wooler, 2 E. &
E. 287; Benjamin on Sales, 338, 345. Until
disaffirmance, the defendants, as Neill’s agents,
would be entitled to sell. When was the contract
disaffirmed ? Not on the 14th. There never
has been an absolute disaffirmance,and the plain-
tiff still retaing the 30s. part payment.t While

Clegg v. Cotton, 8 B. & P. 242 ; Cory v. Scot?, 3 B. &
Add. 625 ; 1 Parsons on Bills, Amer., 533. But it was
held that, if the drawer had reasonable ground to expect
that the bill would be honoured on the strength of a
consignment, though no effects ever came to the hands of
the drawee, or if he had reason to expect that funds
would be supplied by a third person, the bill-could not
be considered mere visionary paper given in bad faith,.
and the drawer would be entitled to notice of dishonour;
Lafitte v. Siatter, 6 Bing., 628 ; Rucker v. Hiller, 3
Camp., 217. With respect to promissory bank notes,
Littledale, J., observes, “I think that there is no
guarantee implied by law in the party passing a note
payable on demand to bearer, that the maker of the note
is solvent at the time when it is so passed,” Camidge v.
Allenby, 6 B. & C., 385. But if, though such securities
be genuine, they are known to the buyer to be worthless
when he passed them, his conduct would be deemed
fraudulent (ib., Read v. Hutchinson, 3 Camp, 352; Sted-
man v. Goock, 1 Esp. 3 ; R.v. Dowey, 11 C. C. C. 155) ;
and the vendor would be entitled to rescind the sale and
bring trover.—REP.

*As to the distinction herein, between larceny and.
false pretences, see mote to 5Ir. L.T. R.192, and R. v.
Prince, 17 W, R. 179.—REP.

+InClough v. L. & N. W. Ry., L. R. 7 Ex. 26 ; 14 L,
J. BEx. 17 ; 20 W, R. 189 ; most fully reported, 25 L. T.
N. 8. 708 ; Mellor, J., delivering the judgment of the
Ex. Ch. (Dec., 1871), says—‘‘ the fact that the contract
was induced by fraud did not render the contract void,
or prevent the property from: passing, but merely gave
the party defrauded a right, on discovering the fraud, to
elect whetber he would continue to treat the contract ag
binding, or would disaffirm the contract, and resume his
property.” (And see note to 5 Ir. L. T. R. 192). But
“ o man can at once treat the contract as avoided by
him, so as to resume the property which he parted with
under it, and at the same time keep thé money [there a
part-payment ; and see Watsonv. Russell, 3 B. &8, 425,
54b. 968] or other advantages which he has obtained
under it,” (ib): “ The commencement of an action of.
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the contract still subsisted, the cattle were re.
gold in open market by the defendants, in their
ordinary course of business,* by which they be-
came entitled to commission, and the proceeds
were duly applied to pay the debt from Neill to
the defendants, the position of both being alter-
ed. Any disaffirmance could only take place
subject to intervening rights, and as against the
defendants the vendor cannot now elect to avoid
the sale, to Neill : Oaks v. Turquand, L. R. 2
H. L. 325 ; Kingsford v. Merry, 1 H. & N. 508,
11 Bx. 877 ; White v. Garden, 10 C. B. 919 ;
Masters v. Ibberson, 8 C. B. 100. 'There is no
connexion between the defendants and Neill as
conspirators, nor is there any finding that he
was their agent. The sale was for cash, and it
was Neill's own act to substitute the ckeque, and
to buy more cattle than he had ready money at
the fair to pay for. The findings do not imply
previous knowledge on the part of the defend-
ants, but that, at the time of the re-sale, they
were aware of the circumstances underwhich they
had been bought ; there being a complete and
unrescinded sale. Money had and received will
not lie unless trover lies, the doctrine of waiy-
ing the tort applying only as between the parties
to the transaction, and as against a party to the
fraud ; but, here there was a complete sale to
Neill, there was no privity between the plaintiff
and the defendants, and there was no agreement
by the defendants with the plaintiff that the
money was to be held for his use : Baron v.
Husband, 4 B. & Ad. 611 ; Williamsv. Everett,
14 Fast 581 ; Moore v. Bushell, 27 L. J. Ex.
3; Hillv. Royds, L. R. 8 Eq. 290,

H. H. Macdermott veplied,

Cur, adv. vuli.

MonNanaN, C. J.—This case comes before the
court upon a motion to enter a verdict for the
defendants pursuant to leave reserved, or for a
new trial on the ground of misdirection. 1 do
not generally deliver the judgment myself on
these motions, where the case has been tried be-
fore me ; but, as the questions involved have
been . already before my brothers Keogh and

trover--which may be abandoned at any time, and which
assumes that the goods came into the possession of the
defendant lawfully—cannot, without more, be taken to be
an election to avoid the transferer:”’ Newnham v.
Stevengon, 10 C. B. 723, H. L. So long as the vendor
has made no election, he ““ retains the right to determine
it either way, subject to this, that if, in the interval,
whilst he is deliberating, an innocent third party bas ac-
quired an interest in the property, or if, in consequence
of the delay, the position even of the wrong-doer is affect-
&d, it will precinde him from exercising his right to
aescind ;" Clough v, L. & N. W. Ry.]—Rzr.

*8ee Fowler v. Hollins, L. R. 7 Q. B. 616.—REe.

Lawson upon a former motion, in an earlier stage

of this case, it has been deemed advisable that,
in this instance, I should deliver the judgment.

The plaintiff sues in trover and for money had
and received. The facts of the case are correct-
ly stated in the report of the former prodeedings.
But, in order to render the judgment intelligible,
I shall shortly refer to the facts as they now

appear.  The plaintiff, owning some cattle, .
brought them to a fair in Kilkenny to be dispos-
ed of. He there met a person named Michael
Neill, with whom he had previcusly been unac-
quainted, but whom he knew by appearance ; he
had seen Neill at fairs on previous occasions, and
knew that he was a.cattle buyer. Neill bought
these cattle, for which he was to pay the plain-

tiff £141. Tt was altogether a cash ransaction,

Therefore, there is no doubt that, at the time of
the sale, the plaintiff was entitled to be paid in
cash. Neill asked the plaintiff to send the cat-
tle for him to the railway, that they might be

forwarded to Dublin ; and asked the plaintiff to
meet him at a hotel, at one o’clock, in order to

receive the price. ~Assuming that he would be
paid as indicated, the plaintiff sent the cattle to
the railway for Neill. The plaintiff subsequent-

ly returned to the hotel, and there Neill gave

him a cheque on the Royal Bank, which the

plaintiff accepted, supposing it would be cashed
as of course. The plaintiff then lodged the
cheque in the Hibernian Bank at Kilkenny, The
bank transmitted it to their Dublin correspon-

dents, in order that it should be the next day
presented. It .happened, however, that it had
been incorrectly endorsed ; and, in consequence
of this mistake, it wag returned, but not on the
ground of there being no funds. The mistake
having been rectified, the cheque was again
transmitted, a day or two afterwards, for present-

ment, but on presentment, payment was refused,

on the ground that there weve no funds. It
further appeared at the trial that Neill had been
transacting business for a number of years with
the defendants, to whom he used to entrust his
cattle to be sold by them as factors, He himself
used to frequent the fairs, purchasing cattle on
his own account, and not at all as the agent of-
the defendants. He was considerably in their
debt, and for & portion of their demand they held
some securities. They had given a guarantee to
the Royal Bank in order to secure advances to

Neill, which he was in the habit of drawing from.
the bank. The course pursued was that the
defendants, having sold Neill's cattle, used,
after deducting a certain percentage, to lodge
the balance of the proceeds to his credit in the
bank, so that on the following day he would:
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have funds in the bank. But on the present
oceasion, Without any prévious intimation, and
with full knowledge of the circumstances under
which the cattle had beén bought, and that they
were paid for by a cheque, and that there were
no funds to meet it except the proceeds of the re-
sale which were to have been lodged, the defend-
ants resolved to close on these proceeds ; they
did so, terminated the guarantee, and repaid
themselves the money advanced.

At the former trial, I left te the jury four
questions. [His Lordship read same, and the
findings thereon]. On the findings of the jury,
I directed a verdict for the defendant. The
case was afterwards argued at considerable
length, and judgment was delivered by my
brothers Keogh and Lawson. The court were of
opinion that the questions then put were not ex-
actly right ; and; I believe, they thought that
there ought to be an inquiry as to the state of
Neill’s account at the time of the passing of the
cheque.* On the present trial, had before me
at the sittings after last Michaelmas Term, the
facts established were substantially alike, and
the questions submitted by me were substan-
tially similar, all which questions the jury have
answered in the affirmative. [His Lordship
read the questions]. Omn these findings, I
directed a verdict for the plaintiff, reserving
leave for the defendants to move to have a
verdict entered for them, if the court should be
of opinion that I ought to have so directed on
the findings of the jury. The conditional order
to set aside the verdict, pursuant to leave reserv-
ed, and to enter it for the defendants has been
obtained on the grounds of misdirection. But
there is no question before us as to the setting of
the verdict aside on the grounds of being
against evidence or the weight of evidence. The
jury find that, at the time the cheque was
accepted, Neill in effect represented that there
were, that moment, funds in the bank to meet
it. That is a proper finding, even if there were
no express representation, because there was an
implied representation. The plaintiff was not,
from any previous dealings with or knowledge
of Neill, likely to have taken the cheque on
credit. And the jury were justified in consider-
ing that he received it on the faith of an implied
promise that there were immediate funds to meet
it. It further appears that, at the time of giv-
ing the cheque, Neill had reasonable grounds for
believing and did believe, not that there were
funds then in the bank to meet it, but that there
would be funds to meet it when presented ; and

*The verdict was set aside a5 being against the weight
of the evidence.—Rep.

1 do:not quarrel with the finding, because
naturally Neill would have expected that the
defendants would: continue to do as for years
they had done, ‘and on the faith of that expect:
ation he brought these cattle to them, in ‘order
that the balance of the proceeds should be appli-
ed 8o as to meet the cheque, drawn on the faith
that there would be these funds to meet it. But
the question now is, under the circumstances,
what were the plaintiff’s rights # It was argued,
in my opinion successfully, that it would be
impossible on these findings to conviet Neill of
having obtained the goods by false pretences.
It is not necessary to go that length ; but I as-
sume that the jury would not find him guilty in
this respect, as they would had the cheque been
drawn on a bank on which he had no right to
draw, and which he had no expectation would
have funds to meet it. The question here, how-
ever, is, not whether Neill has committed a
crime for which he should suffer penal servitude,
but, whether there was a false representation—
false to the knowledge of Neill at the time—.
which would entitie the plaintiff, as soon as its.
being a misrepresentation cameto his knowledge,
to annul the contract, and to recover the goods
in specie if they continued in the hands of the
person-making the misrepresentation. We en-
tertain no doubt on the subject. The genersl
law—recognised in the well-known case of Strect
v. Blay, 2 B. & Ad. 456, holding that a breach
of warranty would not entitle the purchaser to
rescind the contract, his only remedy heing for
damages on the breach-—is that, if a person
makes a representation, not knowing that it is
false, the only remedy is by action for the breach
of the representation ; while, where there is a
false representation—false to the knowledge of
the person making it—which will vitiate the
sale, the vendor is entitled to rescind the con-
tract itself, Here the jury have found that
there was a false representation—false to the
knowledge of Neil—and in that finding they
were justified. It follows, as of course, that,
had Neill retained the cattle, the plaintiff could
recover from him in trover, and the cattle hav-
ing been re-sold, he might waive the tort, de-
cording to a well-known doctrine, and sue for
money had and received. The defendants are
not purchasers without notice, or other meritor-
ious persons who had acquired new rights not
possessed by Neill. They received the cattle
with fall knowledge of the circumstances under
which they had been bought by Neill, and that
the purchase was upon a false representation.
There is, therefore, no distinction between the
position of the defendants and that of Neill
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“The action could have been maintained against
Neill, and it may also be maintained against
‘the defendants. Accordingly, the verdict, as
found, must remain as it stands ; and the plain-
tiff is entitled to the costs of both trials and of
this motion.

I may add that my brothers Keogh and Morris
.concur in our judgment.

LawsoN, J.—I also concur. This case does
not come within the principle laid down in
Kingsford v. Merry, that if there have been a
false representation of a material fact, and if it
have been a part of the contract, the contract
may be rescinded, immediately on the falsity of
the representation being discovered. The sale
in this case was for cash, and it is clear that, as
the paper received was worthless, the plaintiff
has a right to rescind the contract ; and so do-
ing, he may sue in trover or for money had and
received. Do the defendants stand in a better
position than Neill # They contend that Neill
wag innocent in the transaction. The only cir-
cumstance that could make Neill innocent was
that, by the course of dealing between them,
they were to have supplied the funds to meet
the cheque, and that he had reason to expect
that they would do so ; but they deliberately
-declined to do so, and (to use the phrase of one
«of the witnesses) ‘‘closed upon " the proceeds
-of the re-sale of the cattle. Were the law to
tolerate such a course of proceedings, they might
advance any amount to Neill from time to
stime, and would have nothing to do, in order
to repay themselves, but to carry on the affair
until he had got cattle sufficient to realise a sum
large enough to clear off their demand, and
forthwith close upon the product of the sales.*
In my opinion, they are not in a better but in a
worse position than that of Neill, and they can-
not be heard to insist upon the done fides of the
-transaction. No doubt, if an innocent purchaser
-intervenes, before the disaffirmance of a contract
by the vendor, as, for instance, if there be a
sale in market overt, the vendor could not pro-
-ceed against the bona fide transferee. - But here,
the jary have found that the defendants were
aware of the circumstances under which Neill
had bought the cattle, and that there were no
funds to meet the cheque, except the proceeds
of the re-sale of the cattle by them ; and in
such case, there is no room for the application of
any such exceptional doctrine. The verdict
must, therefore, be upheld.

Conditional order to enter a verdict for
defendants discharged.

* Qee Hilliard v. Cagle, referred to in Com. on the
:prineipal case, 6 Ir. L. T., 637.-—REp,

ENGLISH REPORTS.

COURT OF EXCHEQUER.

Hrvron v. Axkmsson,

Fences—Non-liability to repair—Straying of cattle from
defects of—Distress damage feasant.

An owner or occupier of lands, though bound to take
care that his cattle do not wander from his own land,
and stray upon the land of another, is under no legal
obligation to put up or maintain a fence so as to pre-
vent the cattle of his neighbour straying upon his
land: such an. obligation can only be founded upon a
statutory obligation, or some agreement or covenant.

The plaiutiff was the occupier of a field, which was sep~
arated from 2 field in the occupation of the defendant
by a hedge or fence. In consequence of this fence
being out of repair, the plaintiff’s cattle strayed into
the field of the defendant, and were seized by him as a
distress damage feasant. Upon an action broughs by
the plaintiff for this seizure of the cattle, the pleadings
raised the issue of whether or not the defendant was
bound to repair the hedge through which the cattle
escaped, and the only evidence of liability cousisted in
the practice for fifty years and upwards, of the defend-
ant and his predecessors to repair such hedge :

Held, that this was in itself no proof of such liability.

[Ex. Nov. 21, 1872, 27 J. T. N. 8. 519.]

This was a rule calling upon the defendant to
show cause why the non-suit should not be set
aside, and a new trial be had upon the ground
that there was evidence to go to the jury of the
defendant’s obligation to repair the fence, and
evidence to go to the jury to support -the
plaintiff’s case.

The declaration was for trespass and illegally
impounding the plaintiff’s cattle. The defend-
ant pleaded (second plea) that he seized the
cattle as for a distress damage feasant. To this
the ‘plaintiff replied (second replication) to the
second plea that before the time when the said
cattle were so as aforesaid in the close of the de-
fendant, the plaintiff was possessed of a close
contiguous and next adjoining the said close of
the defendant, and the defendant and all other
tenants and occupiers of the last-mentioned
close for the time being from time to time
whereof the memory of man is not to the con-
trary, have repaired, and of right ought to
repair, the hedges and fences between the last-
mentioned close and the said close of the plain-
tiff as often as need hath been and required in
order that cattle being feeding and depasturing
in those closes respectively might not err or
escape out of the one into the other of them
throngh the defects of the said hedges and
fences, and because the said hedges and fences
between the said closes of the defendant and the
plaintiff, before and at the time when, &c.,
were ruinous and in decay for want of needful
repair thereof, the said cattle then lawfully
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being and-‘depasturing in the said ¢losé of the
plaintiff a little before the time when, &e., erred
and strayed out of the last-mentioned close into
the close of the defendant through the defects
in the said hedges and fences between the said
closés, and on that occasion were in the said
close in which, &c., until the defendant of his
own wrong, and before the plaintiff had notice
of the premises and could remove the said cattle,
committed the trespass in the declaration men.
tioned. ;

The case was tried before Bramwell, B. at the
Lewes Assizes. The facts of the trespass and
seizure were admitted, and the only question
was, as to whether or not the defendant was
liable to repair a certain hedge which separated
his field from that of the plaintiff, and through
the want of repair of which hedge the plaintiff's
cattle strayed into the field of the defendant.
In support of the plaintiff's cage the plaintiff
was called, but he had only lived on the farm a
few months, and could give no material evi-
dence upon the point; but a Mr. Greenfield
who was a former occupier, and also the steward
of the landlord, were called, and they proved
that the occupier of the defendant’s farm had
from time to time for fifty years done what
repairs were necessary, and Mr. Greenfield upon
being asked why he had done so? replied
because he thought that every man was bound
to keep his hedges in repair. Both the wit-
nesses however failed to show any legal obliga-
tion upon the occupier to do the repairs.
Upon this, the learned judge directed. a non-
suit with leave to move to set it aside. A rule
having been accordingly obtained.

Parry, Serjt.,, and Joyce, showed cause.-—
There was no evidence adduced on the part of
the plaintiff to show any obligation on the part
of the defendant to keep up or repair the hedge
separating the two fields. The law is very
clear, and was fully considered in Boyle v. Tam-
Iyn, 6 B. & C. 329. The marginal note there ig,
¢ Where the owner of two adjoining closes (A.
and B.), separated by a fence and gate which
had always been repaired by the occupier of B.,
sold A. to the plaintiff, and two years after-
wards sold B. to the defendant: Held, that
the latter was not bound to repair the gate un-
less he or his vendor had made some specifie
bargain with the plaintiff to that effect, and
that the doing of occasional repairs was not
evidence of such bargain.” In his judgment in
that case Bayley, J., says: *“There can be no
doubt that the general rule of thelaw is-that a
man is only bound to take care that his cattle do
not wander from his own land and trespass upon
the land of others, Ha is under no legal obli.

gation, therefore, to keep up fences between ad--
Jjoining closes of which he is owner ; and even:
where adjoining lands, which have once be--
longed to different persons, one of whom was.
bound to repair the fences between the  two,.
afterwards became the property of the same-
person, the pre-existing obligation to repair the
fences is destroyed by the unity of ownership.

And where the person who has so become the
owner of the entirety afterwards parts with one
of the two closes, the obligation to repair the-
fences will not revive unless express words be

introduced into the deed of conveyance for that-
purpose.” In the present case there was mo-
evidence whatever to show a legal liability on:
the part of the defendant to repair the hedge,.
and the fact that he and his predecessors wers:
in the habit of doing so was no evidence of am

obligation. It was the duty, therefore, of the

plaintiff to see that his cattle did not escape
from his own land on to that of another,

Hawkins, Q. €., and Grantham, in support of
the rule. It was entirely a question for the
jury. The defendant and his predecessors hav-
ing always repaired the hedge, it was a fair in-
ference to draw that they were under some legal
obligation to do so. - Mr. Greenfield who occu-:
pied before the defendant, stated that he be-:
lieved he was liable to repair the fence. .- Where
it is necessary for the safe keeping of cattle:
that there should be a fence, it might properly
be assumed from the conduct of the parties that:
there is a legal Hability to repair ; if otherwise,
it would be mnecessary that each occupier of
adjoining fields should have a separate hedge.
They cited Singleton v. Williamson, 31 L. J.
17, Ex.

Kerniy, C. B.—I am of opinion that the non-
suit was right, and that the judge was not jas-
tified in leaving any of the facts in the case as-
evidence of a liability to repair. A liability te
repair a fence can only be created by Act of ™
Parliament, or some agreement or covenant
which will constitute a binding contract- be-
tween the parties. Undoubtedly, there may be
evidence of such an agreement or covenant by
the acts of the parties, ag where a person is.
called upon to repair, and he has repaired ac-
cordingly ; in such a case, although the evi-
dence would be by no means conclusive, it
would still be evidence for the consideration of
the jury. ~ But there is no such fact here. The
evidence is simply this, that the defendant had
kept his land fenced. That, however, was no
evidence of a liability to repair. "If a man
chooses to surround his land with a fence, he
may pull the fence down again at any time.
He may erect a fence to prevent his cattle from.
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stfaying upén the property of his neighbours.
“That which he had a Tight to set up he hasa
right to pull dowx. ; and no matter how long he
has - had it up or: repaired it, that. affords no
-evidence of a legal lability. to. repair it. It
would really bealarming:if the law were other-
wise-—if a‘ person’ who once set up a fence were
-compelled to keep:it up. In this case I.cannot
see a particle of -evidence of the liability of the
defendant to repair the hedge ; and the learned
Jjudge was quite right in so holding,

CHANNELL, B.—1 also am of opinion that
this rule should be discharged. The question
is whether there was a fence which the defend-
sant was liable to repair? 1 really cannot see
that there is any evidence whatever of any such
liability. It certainly seems that for fifty years
:at least the fences were kept up by the defend-
ant and his predecessors ; but they were kept up
for his own purposes, and not for the sake of his
neighbours ; and it is argued that such repairs
are ‘evidence of an obligation to repair, but no

- guch legal obligation is to be inferred from such
acts of repairing.

Pigort, B.—I am of the same opinion that
‘there was no evidence of -a liability on the part
of the defendant to repair the fence. When the
Tule was moved I understood that there were
additional facts, such as that the defendant had
Tepaived the fence, when it was not necessary
that he should have done so for his own pur-
poses,but now it is quite clear that that was not
80, 1t was certainly necessary that some evi-

dence should have been given of the obligation

to repair, such as that he had been called upon
by his neighbour to repair, and he had repaired
accordingly.

BramwzLL, B.—I continue of the same opin-
ion that I entertained at the trial. Tt is quite
elear that there is no obligation to fence land
that has not been fenced before. Well, if . a

- party is not bound to fence, he may take down
any fence that he may have put up, or he may
let it fall down. It is said, however, that his
repairing the fence is evidence that he is bound
to vepair it ; but as he puts it up for his own
purposes he may surely take it down again.
Again, it is said that the witness said he
thought he was-bound to repair his fence, and,
therefore,  he did repair it. This, however,

shows mo obligation to repair. There was no

requisition to repair, and no repairing in conse-
quence. Tohold that a man who erects a fence,
and repairs it from time to time, is bound

always to continue it, would involve a serious

state of things.
Rule discharged.

CORRESPONDENCH.

Election of Mayor—Mode of Voting.
To tiE EDITOR oF THE CANADA LAW JOURNAL, )

S1r,~—On the election of Mayor for this
city, the question was raised as to the
proper mode of proceeding, whether by'
placing all the candidates before the
Council at onee, as in an ordinary elec-
tion by the people, and the one receiving
the highest number of votes (although not
a majority of the whole Council) being
declared elected,—or, by the method here-
tofore followed, namely, by resolutions
and amendments consecutively voted up-
on until some candidate receives a majority
of the whole ‘council. The clerk decided
upon the latter as the legal mode: that of
resolutions and amendments,

Mr. Harrisen in his Manual appears to
hold differently—see sections 66, 105,121
and note (d) ; sec. 129 and note (s).

Will you please give your view of the
mabter ?

Yours truly,
R. R. WapDELL.
Hamilton, 23rd Jan. 1873. ‘

[The references given to the Municipal
Manual by you do not shew either dissent
from or assent to the mode adopted by the
city, which is, we believe, the rule gener-
ally followed.—Eps. L. J.]

REVIEWS.

A TrEATISE OoN CRiMINAL LAw as Ap-
"PLICABLE To THE DoMiNion or CAN-
apa. By 8. R. Clarke, of Osgoode
Hall, Barrister-at-Law, Toronto. R.
Carswell, 1872, Price $5.

‘We have looked through this volume
with much interest. It should be the
aim of the Dominion Legislature, as soon
as possible, to make the laws of the several
Provinces homogeneous, and =o far as
Criminal Law. is concerned, it has the
power to do so. without any reference to
the several Legislatures of the Provinces.
So far as the laws regulating property and
civil rights are concerned no Act of the
Dominion Legislature to secure uniformity
can have effect in any Province until
adopted and enacted as law by the Local
Legislature  thereof. The Dominion
Legislature has already to a great extent
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made -the Criminal Laws of the several

Provinces uniform.

-Mr. Clarke in view of this fact was en-
couraged to prepare the Treatise. now
hefore us. It will therefors be read with
as much- interest and be of as much
service. in British Columbia, Manitoba,
Nova Scotia, or any other of the Provinces
as in the I’rovlnce of Oatario where it
has been published. * And in order that the
work may reéflect the law of each Province
as well ag the law of all the Provinces the
author ‘' has® collected deécided cases on
Criminal Law in the several Provinces.
Lo these he has added the decisions from
the English Law reports. The result is
a treatise tolerably complete.

The work appropriately opens with an
introductory chapter on the Criminal Laws
prevailing in the Dominion. It is a valu-
ablé historical sketch, and has evidently
been prepared with muel  industry.
References to decisions early and late in
the several Provinces ‘are frequent.
“Though by vo means a practical chapter,
it is one to which the student may refer
with profit and advantage.

The next chapter in the work is devoted
to the Law of Extradition. The author
diseusses this difficult and little known
branch of law with much intelligence. We
have been agreeably surprised to find
réferences made to every Canadian case
on this branch of the law of which we
have any knowledge.  Few men who have
not been engaged as'counsel in Extradition
wcases could treat the subject more satis-
factorily than Mr, €larke has done. He

hag nof ‘spared himself any trouble in the

collection of his materials. Andwe must
say he has made a very creditable use of
them.  The chapter on Extradition alone,
containing about 50 pages, is worth more
than the entire cost of the work to & man
-engaged or likely to be engaged in an
Extradition case. The Treaty in which
this country is chiefly interested is of course
thie Ashburton Tleaty It is restricted in
its “operation to the .crimes of murder,
assault with intent to commit murder,

piracy, arson, robbery, forgery, and the
uttering of forged paper. It might with
advantage to this country and to the
United States be extended to cases of
larceny and fraud. It is not to the inter-
est of either country that it should be the
agylum of the thieves or swindlers of the
other. Our Government is remiss in not

?
|
|
|

having long since done something towards-
the extension of ' the Treaty. = Canada
being a much smaller country: as regards.
popuation than the United States, the pro-
portion. of thieves and swindlers that we
receive for those that we lose is gréatly:
against us. If is-a kind of reciprocity
that may be desirable, but.we do not- like
to find “the balance of the trade” year-

ly so strongly against us. It has always

appeared to us that, without reference to

the Imperial Government, we have power
to expel thieves and swindlers as a matter
of simple police and domestic legislation.

The Legislature of the old Province of
Upper Canada exercised such a power. 1t
is a power as it seems to us as necessary

for domestic comfort and self-preservation

as the hanging of murderers or imprison-

ment of thieves who commit crimes in our
own country. Should our Government

fail to take any step in the matter we hope

some independent member of -the Domi-

nion Legislature will introduce a measure

on the subject, and we cannot but think

that the simple pressure of sound reason

and ordinary common. sense will carry it

through.  Legislation of this kind is

imperatively demanded. This in all pro-

bability is the reason that we have not

yet obtained it. Legislation in modern .
days in Canada i3 not had to meet the

requirements of the age, so much as to

amuse young members, flatter their vanity

and air their eloguence.

The two chapters which we have so far
noticed are wevely introductory to the
main body of the treatise. The remain-
ing chapters are devoted to -the following
ﬁubJects :—~Crimes in General, Persons
capable of committing Crimes, Offences
principally affecting the Government, the
Public Peace or Public Rights, Offences
against the person, Offences against Pro-
perty, Perjury, Conspiracy, Annotations of
Miscellanecus Statutes, Evidence, Plead-
ing and Practice.

These are the ordinary divisions of
treatises on crime. We have neither
time nor space to examine these chapters
much in detail ; but we may say that
throughout them we observe a general
sprinkling of Canadian cases which cannot
be found in any similar treatise. There
are some omissions and some typographical
blunders, but where there is so much to
praise we do not care to censure. We
certainly Jook upon the work as a perform-
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ance very creditable to the author. Though
a young member of the bar, hie has shown
great industry and fair judgment.. We
should be much pleased to find more like
him among the junior members of the Bar.
In England a successful treatise is very
often the introduction of a young man
to fame and fortune. It is true that
in Canada there is not among mem-
bers of the Bar such a struggle for
existence as in the mother country. But
there is no denying the fact that the
supply is if anything more than the
demand. Young barristers while waiting
for briefs cannot do better than employ
their time in the production of works
which will be of service to the profession
and in all probability advance them con-
siderably on the road to professional sue-
cess. :

Too often young men called to the Bar
imagine that it is only necessary “to
hang cut their shingle” 1o secure clients.
Should clients not come as soon as anti-
cipated, hope gives place to despondency,
and not unfrequently despondency ends in
rain. The true way to keep the door shut
gainst Giant Despondency is to be the
friewd of Giant Industry, Ifthe young bar-
rister is not sufficiently sought by clients
to keep him busy, let him take up some
subject, make it a speciality, read about it,
write about it, and so keep himself em-
ployed. Such employment has the double
advantage of being the antidote of idle-
ness and the harbinger of ultimate success.
Let young men called to the Bar avoid
idleness as they would poison. And when
legitimate employment is not forthecoming,
there is a tendency to employment of a
kind that is worse than idleness—employ-
ment wicked in its inception, and deplor-
able in its consequences. ¢ Satan finds
some 1mischief still for idle hands todo.”

We recommend our professional readers
throughout the Dominion to become pos-
sessed of this book. No man much
engaged in the practice of Criminal Law
can afford to be without it, and in many
respects we should like to see it recom-
mended as a text book in our Law Schools.
Considering the size (over 700 pages)
and the importance of the work, as well
asits intrinsic value, it has been published
at a very moderate price. A large sale
will, we are certain, be needed to make
the bhook a financial success and we hope
it will have it.

Tre MarriED WoMaN’s Proprrry Aot
oF 1870 : Its relation to the doc-
trine of separate use, with notes by
J. R. Griffith, B.A., Oxon, of Lin-
coln’s Inn, Barrister-at-Law. Second
Edition. London: Stevens & Haynes,
Law Publishers, Bell Yard, Temple
Bar, 1873. :

This little work comes opportunely for
the information of those aspiring legisla~
tors, who have brought before the Legis-
lature of Ontario, during the present ses-
sion, no less than five Bills affecting the
rights of married women, aud to facilitate
conveyance of their real estate. Iow
many more will be introduced before this.
meety the eye of the readexr'it is difficult
to imagine. We however have alluded
to these matters at some length on a pre-
vious page, and shall now turn to the:
buok before us.

The Imperial Legislature in 1870 passed
an act known as the “ Married Women's
Property Act, 1870,” (33 & 34 Vict.
Cap. 93). As compared with our legisla-
tion of a similar kind it is very modest..
It protects the earnings of married
women, declares that deposits of money
made by her in certain Savings Banks.
shall be deemed her separate property,.
declares that personal property not ex-
ceeding £200, coming to a married woman.
shall be her own, enables her to maintain
certain actions in her own name, declares:
that the husband shall not be liable on
ante-nuptial contracts, and makes the. .
wife in certain cases liable to the Parish
for the support of her children, and
makes a few other harmless provisions in.
reference to separate estate,

Mr, Griffith in 1871 published an an-
notated edition of the Act. In the notes
he gave a summary of the cases decided
in Courts of Equity on the rights and
liabilities of married women in relation to.
their separate estate. Although few cases
have arisen under the Acy, Mr. Griffith
has - brought out a second edition of his
work. The notes appear to be carefully
prepared. If the Act is necessary the-
notes are necessary. But the fact that so
few decisions have been given under it is
some evidence that the Act is not either
much needed or much used.

The work before us has in ifs com-
mencement, the Act of 1860 intituled, “An
Act to amend the Law relating to the
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Property of married women,” and very
appropriately concludes with, “An Act to
amend the law relating to divorce and mat-
rimonial causes in England.” The learned
editor no doubt felt as we do that the one
naturally leads to and feeds the other.’

‘We recommend the book to all who may
be interested in understanding this novel
kind of legislation. It does ‘ot contain
more than 50 pages, is neatly printed and
well edited.

THE CaNaDIAN MoNTHLY AND NATIONAL
Reviow. December 1872, and Jan-
uary 1873.  Adam, Steveunson & Co,,
Pablishers, Toronto.

‘With the December number, closes the
second volume of this widely circulated
periodical. It has now an established
reputation, and its influence is becoming
wide spread in this Dominion, whilst it
is an exponent of Canadian National
feeling to “ outside Barbarians.”

We notice in the December number, a
reference to the retirement of Mr. Mowat,
which substantially takes the same view
of the subject as we have done, It is
evidently from the pen of that master of
the English language, who is the main-
stay of the Review, and who has estab-
lished it as a power in the land. THe
says in speaking of “ Current Events:”

“Turning to Ontario, we find, as a matter of
couvse, the appointment of Mr. Mowat to the
Premiership unreservedly lauded by one paity
organ, and condemned with equal energy by the

. other. . If the two journalists, instead of
serving their parties, were speaking the truth
frankly over a dinner table, both would proba-
bly agree that the appointment in itself is u
very good one—Mr. Mewat being a man of un.
doubted character and ability—but that the
transfer of a judge from the bench to a political
office, if it was necessary, was a necessity mmuch
to be deplored. In a country like ours, the in-
tegrity of the judiciary is at least as hiportant
as that of the executive or the legislature ; and
the integrity of the judiciary can be preserved
ouly by keeping the bench of justice entirely
distiuet from the political arena,- The prece-
dents cited from the English practice by the
defenders of Mr., Mowat’s appointment, even if
they were relevant, would be more honoured in
the breach than in the observance. " But they
are not relevant. The combination of the office
of Minister of Justice with that of Chief Judge
in Fquity in the person of the English Chan-
cellor is, like the judicial function of the House
of Lords, a relic of a very ancient state of things
anterior to the separation of the judieiary
from the executive, or of either from the legis-
lature, and it is rather retained by the national

conservatism, than approved by the national’

judgment, Probably -a separate Ministry of

Justice will be among the coming legal reforms.
Meantime, the Lord Chancellor does not try
controverted elections, and it is scarcely possible
that any political question should ever come
before him in court. That Lord Ellenborough
was taken from the Chief Justiceship of a Court
of Common Law into the Cabinet is true ; but
the measure was generally repudiated at the t)me

and it is certain that it will never be repeated. »

The January number opens with an
article on the Public Service of the Do-
minion, considered with reference to the
present scale of prices and wages. It
scarcely needs much argument te shew
the utter absurdity of paying public ser-
vantg the same salaries now as were paid
when the value of money was 40 or 50 per
cent. greater than at present. The time
has come, when public opinion will insist
upon our Judges, for example, being paid
salaries which will enable them to live
in a style commensurate with their pos-
ition, and which will command the ser-
vices of the best men at the Bar. Let
not the government think that there is
any advantage to be gained, politically
or otherwise, by delay in this matter,
The country would support any reason-
able increase to the salaries of the Judges.
It does not need a prophet to tell us that
if the present small salaries are continued,
inferior men ouly will accept the ermine,
the Bench will sink in public estimation,
aud the country will be the sufferers in
a way, and to a degree, that it is difficult
to over estimate. We feel convinced
that this is a matter which will commend
itself to the careful attention of those
who held the helm of State.

The salaries of these latter again are a
delusion and a snare, ab least to those
who are compelled to give up their pri-
vate business for public affairs, The
mere expense of entertainments devolving
upon the leaders of a government would
swallow up more than the paliry salaries
they are paid, and leave no compensation
for the labour and time devoted to the
service of their country.

TruraTiSE oN THE LAw or MuNicipan
CorroraTions, by John F. Dillon,
LL.D.,, the Circnit Judge of the
United States for the Eighth Judicial
Circuit, &c¢. Chicago, U S.: James
Cockroft & Co., Publishers, 1872

‘We have often had occasion to adxmre
the exhaustive and historical manner in
which text writers in the United States
treat subjects upon which they write.
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This book is no exception. Itis a work
much needed by the ‘profession, and if

we can judge from the short time that we

have been able to devote to an inspection
of it, one that will amply repay anyone
adding it to his library. The treatment
i3 most exhaustive and comprehensive,
and the arrangement of the component
parts, all, in our opinion, that could be
desired. The usefulness of the work in
this country will be admitted when it is
remembered that a much greater similarity
exists between our municipal institutions
and those of the United States, than be-
tween ours and . those of Great Britain.
True, municipal government is not carried
to the same extent with us as it is in that
of the author of this work, but the duties,
powers and liabilities of our municipal
corporations are much more enlarged than
those of England, Thus, it will be found
that on reference to this work, many cases
will be found *“in point,” where a search in
an English work would be fruitless.

It is not our purpose to attempt any-
thing like an analysis of this volume—
one of some 800 pages—peculiar as it Is,
io a certain extent, in its arrangement;
suffice it to say that it commences with a
review of municipal institutions, from
the almost perfect ones of early Rome
down to the present time ; contrasting at
some length those of England and the
United States. The varicus kinds of
municipal corporations, how created and
how dissolved, their powers, extent, and
liabilities, are discussed. If concludes
with a couple of valuable chapters on the
various remedies to prevent, correct and
redress illegal corporate acts, and the dif-
ferent civil actions against, and liabilities
of, such corporations. The volume is en-
riched by copious notes in which upwards
of four thousand cases are referred to,
many of them being given in substance.
The work is well got up, being printed on
excellent paper, with clear bold type, and
substantially bound.

Tae Lrear Curoxios, Vol. 1. No. 1,
Pottsville, Pa. U. 8.

The first few numbers of this new
undertaking have reached us. The pub-
lication is weekly, and its chief aim,
like that of most of the United States
weekly publications devoted to law, is to
disseminate the opinions of the Courts
in advance of the regular reports.

SPRING ASSIZES, 1873.

EASTERN CIRCUIT.

THE HON. MR. JUSTICE MORRISON.
1. BROCRVILLE................... Tuesday, 11th March
2. PERTH........ovneniivnnnnones Monday, 17th =~ «
‘8. CORNWALL. ... ..Friday, 21st ¢
. Tuesday, lst April
y..Tuesday, 8th b
. Tuesday, 1st . May
..Monday, 12th ¢

MIDLAND CIRCUIT.
THE HON. THE CHIRF JUSTICE OF ONTARIO.

6. L’ORIGNAL...
7. PEMBROKE..

1, Warrey..., ..Tuesday, 11th March
2. Bﬁbmvmnn ..Tuesday, 18th *

3. NAPANEE.. .. Wednesday, 26th ¢

4. COBOURG .... . Monday, 81zt ¢

5. PETERBOROUGH. .. Wednesday, 9th April
6. LINDBAY....... .Tuesday, 15th “

To PICTON..... civiveeviiinnens ™ Tuesday, 13th

NIAGARA CIRCUIT.
THE HON., THE CHIKF JUSTICE OF THY COMMON PLEAS.

May

L MILPON......vieenvens sinenne, Monday 10th March
2, HAMILTON ......... [T Monday, 17th

3, Sr CATHARINES.... .Monday, 31st ¢

4. WELLAND..,..0.... ....Monday, 7th  April
5. BARRIE....ouiuvuesinreeainerns Monday, 14th e

6. OWEN SOUND......... voveeve. o Thursday, 24th ¢

OXFORD CIRCUIT.
THE MON. MR, JUSTICE GWYNNE.

1. SIMOOE ievivennssserevennsss...Tuesday, 11th March
2. GUELPH........ .. Friday, 14th “

3. STRATFORD. ....Monday, 24th

4* BERLIN..... ..Monday, 31st

5. BRANTFORD. .. Friday, 4th April
6. WoobsToCcK. ..Tuesday, 15th i
7. CAYUGA..... . ..Tuesday, 22nd  **

WESTERN CIRCUIT.
THE HON. MR, JUSTICE WILBON.

1. SANDWICH.. . Tuesday, 11th March
2. SARNIA... .. Tuesday, 18th

3. Lowpox.. .. Monday, 24th ¢

4. CHATHAM, ....Monday, 7th Aprﬂ
5. Sr. THOMAS. .. Tuesday, 156th

6. GopgricH,. . ..Monday, 12st “
7. WALRERTON. . s ..Monday 28th ‘¢

HOME CIRQUIT
THE HON. MR. JUSTICE GALT.

1. BRAMPTON....... ... Carreens Tuesday, 11th March
2. 'ToRONTO.. Wednesdav, 26th «

CHANCERY SPRING SITTINGS, 1873.

HOME CIRCUIT.
THE HON, THE CHANCELLOR.

1. Sr. CATHARINER...«e...cuv..... Wed'day, 10th March
2, GUELPH...... ..Monday, 24th ¢
3. HaMILTON nesday, st April
4. BARRIE... .Wednesday, 9th ¢
5. BRANTFORD. .Wednesday, 16th ¢
6. SIMCOE.. e .. Wednesday. 23rd ¢
7. QWEK SOUND.«r- eerrnnns ... Wednesday, 80th
8, WHITBY........... Ceraees oo Wednesday, 7th May
EASTERN CIRCUIT.
THE HON, VICE-CHANCELLOR STRONG.
1, KINGSTOR...evvuivnann cor el uesday, 25th March
2. BELLEVILLE +usseverense e Tuesday, 1st April
8, COBOURG.....caeqss Monday, 7th =~ ¢
4, PRTERBOROUGH..... ... Monday, 14th ¢
5, LINDRAY........oss . .Thuradzw 17¢h *¢
6. BROCKVILLE.. . o .Wednethw, 28rd April
7. CORNWALL.. ..‘l‘uesday 29th i
8. Orrawa.. - 'l‘uesda.y, 6th May
WESTERN CIRCUIT
THE HON, VICE-CHANCELLOR RLAKE.
1, WALKERTON........... e Tuesday, 8th April
2. SARNIA........ ..Tuesday, 16th ‘¢
3. Baxpwicn Fnday, 18th «“
4 CHATHAM..........+ue. PR .Wednesday, 23rd Aprit
5. WOODSTOCK., .. sesvssnn..,, .. Tuesday, 6th May
8., BTRATFORD...ivvsere Monday, 12th o
7. GoDERICH Friday, 16th “
8. LONDON........ ... Wednesday, 21st May
THE HON VIOB-CEANCELLOR BTRONG.
TORONTO ... vvene e svvaveev,...Monday; 10th March
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APPOINTMENTS TO OFFICE.

APPOINTMENTS TO OFFICE.

ATTORNEY GENEBAL FOR ONTARIO.

Hon. OLIVER MOWAT, to be Attorney-General for
the Province of Ontario, in the place and stead of Hon.
Adam Crooks resigned. .

TREASURER OF ONTARIO.

Hon. ADAM CROOKS, o be the Treasurer of the Pro-
vince of Ontario, in the place and stead of Hon. Alex.
Mackenzie resigned. :

PROVINCIAL SECRETARY, .

Hog, '{‘IMOTHY BLAIR PARDEE, 6 be Sccretary
and Registrar of the Province of Ontayio, in the place
snd stead of Hon. Peter Gow resigned.

VICE-CHANCELLOR.

SAMUEL HUME BLAXE, of the City of Toronto, in
the Province of Ontario, Esquire, and of Osgoade Hall,
Barrister-at-Law, to be one of the Vice-Chancsllors of the
Court of Chancery of the Province of Ontario, vice the
Honourable Oliver Mowat resigned. (Gazeited Nov.
12th, 1872.)

MASTER IN ORDiNARY IN CHANCERY.

THOMAS WARDLAW TAYLOR, of the City of
Toronto, Esquire, Barrister-at-Law, In the room and
stead of John Alexander Boyd, ~Esquire, resigned.
{Gazetted 21st December, 1872.)

REFEREE IN CHAMBERS.

GEORGE SMITH HOLMESTED, of the City of
Toronto, Bsquire, Barrister-at-Law, in the room and
stead of Thomas Wardlaw Taylor, Esquire, resigned.
(Gazetted 218t Dec., 1872.)

DEPUTY JUDGE.

ROBERT P. JELLETT, of the Town of Belleville, in
the Province of Ontario, and of Osgoode Hall, Esq., to
be Deputy Judge of the County Court of the County of
Pritice Edward, (Gazetted December 6th, 1872.)

JUNIOR JUDGES.

ISAAC FRANCIS TOMS, of the Town of Goderich, in
the County of Huron, in the Province of Outario, Esq.,
and of Osgoode Hall, Barrister-at.-Law, to be Junjor
Judge of the said County of Huron, in the Province of
Ontarto. (Gazetted Dec. 7th, 1872.)

JOHN ANDERSON ARDAGH, of the Town of Barrie
in the Province of Ontario, and of the Osgoode Hal,
Esquire, Barrister-at-Law, to be the Junior J udge of the
County Court of the County of Simceoe in the Provinee of
Ontario. (Gazetted 12th November, 1872.)

SHERIFF.

JAMES ALBRO HALL, of the Town ot Peterborongh,
Esquire, to be Sheriff of and for the County of Peter.
borough, in the room and stead of James Hali, Esquire
vesigoed. (Gazetted Nov. 9th, 1872.)

REGISTRARS.

SAMUEL LOUNT, of the Town of Baryie, Esguire, of
and for the County of Simeoe, in the room and stead of
Goorge Lount, Esquire, resigned. (Gazetted November
23th, 1872.)

JAMES WALLACE ASKIN, of the Town of Sandwich,
Esquire, of and for the County of Essex, in the room
and stead of JOHN A. ASKIN, Esquire, resigned.
{Gazetted 7th December, 1872.)

QUEEN’'S COUNSEL.

DANIEL McMICHAEL, of Toronto, Esquire.
CHRISTOPHER SALMON PATTERSON, of Toronto.
EDMUND BURKE WOOD, of Brantford,
JOHN T. ANDERSON, of Toronto.

18’;.‘;{)0}11&8 MOSS, of Toronto, (Gazetted Deceraber 13th,

ROBERT STUART WOODS, of Chatham, Esquire,
JAMES A. HENDERSON, of Kingston, D.C.L.

I’ARCY BOULTON, of Toronto. “
ALEXANDER LEITH, of Toronto. “«
THOMAS ROBERTSON, of Dundas.
The Hon. JOHN O'CONNOR, of Ottawa.
HECTOR CAMERON, of Toronto, Esguire.
JAMES BEATY, Junior, of Toronto, *
GEORGE A. DREW. of Elors, f«
JAMES MACLENNAN, of Toronto, *¢
DAVID TISDALE, of Toronto, “«
DALTON McCARTHY, of Toronto, *

HEWITT BERNARD, of Ottawa, Esquire, Deputy of
he Minister of Justice, ’(Ga.zetted ﬁecember 18th,1872.)¢

NOTARIES PUBLIC,

WILLIAM FREDERICK WALTER, of the City of
Hamilton, Esquire, Barrister-at-Law, and HARRY ED;
MONDS FEATHERSTON CASTON, of the City o
Toronto, Gentleman, Attorney-at-Law. (Gazetted Oct.
19th, 1872.) . o IAMES

AN CASSELS, of the City of Toronfo, an ME
W?IE‘I?IAM SHARPE’, of the Village of Dresden, Esquires,
Barristers-at-Laws and ERNEAST SEEBER, of the Vil-
lage of Neustadt, Esquire. (Gazetted October 26th,
1872.)

HERBERT CHARLES GWYN, of the Townof Dunidass,
Gentleman, Attorney-at-Law. (Gazetted November 22nd,
1872.) .

WILLTAM HORTON, of the City of TLondon, Esquire,
Barrister-at-Law, and JAMES GOWANS, of the Town 0’(
Sarnia, Gentleman, Attorney-at-law. (Gazetted Nov,
9th, 1872. ‘o Sound

DUNCAN MORRISON, of the Town of Owen »
Esquirs, Ba.rrisber»a&Ls.\’k'. (Gazetted November 28rd,
1872.)

COLIN McDOUGALL, of the Town of St. Thomas,
Esqgire, Ba.rrissera:t-Lm;. (Gazetted Nov. 20th, 1872,12

JOHN MATHESON, of the Town of Woodstock,
Gentleman Attorne}r-at:Law and CLAUDIUS TIDEY, of
the Village of Norwich, Gentleman. (Gazetted Decem-
ber 14th, 1872.

ISRAEL NEWNHAM WINSTANLEY, of the Village
of Wergus, Esquire, Barrister-at-Law ; WILLIAM FS
ELLIS, of the Town of 8t. Thomas ; THEOPHILU
HENRY ALEXIS BEGUE, of theTown of Dundas; and
THOMAS WELLESLEY MoMURRAY, of the Village of
Ancaster, Gentleman, Attornies-at-Law. (Gazetted Dec.
2ist, 1872.)

<

ASSOCIATE CORONERS.

ARCHIBALD CONNELL SINCLAIR, of the Village of
Port Elgin, Esquire, M,D., for the County of Brace.

SAMUEL BRIDGLAND, of the Village of Bracebridge,
Esquire, M.D., for the Counties of Stmcoe and Vietoria.
(Gazetted Oct. 19th, 1872.) ¢ Onkowoct T .

LL1 REAR, of the Village of Oakwood, Esquire,
MV]&)’I N foril’}lie Cmmtfr of Victoria. (Gazetted November
2nd, 1872.) :

WILLIAM FREEMAN, of the Village of Georgetown,
Esquire, MiD., for the County of Halton. (Gazetted
Nov. 16th, 1872.)

J. A. MACDONELL, of the Village of Thnnger‘Bauy,
Esquire, M.D., for the Provisional Judicial District of
Algoma. (Gazetted Nov. 23rd, 1872.)

w COBURN, of the Village of Oshawa, Esq.,
M D o e gounty’ of ‘Ontarie CHRISTOPHER
KNOWLSON, of the Village of Omemee, Esquire, for the
County of Victoria. (Gazetted Dec. 14th, 1872.)

JAMES TAYLOR, of the Village of Para, Esquire, M.
D., for the County of Bruce. (Gazetted Dec. 21st, 1872.)

JOHN BARNHART, of the Town of Owen Sound,
Bsquire, M.D., in and for the County of Grey.

EDWARY OLIVER, of the Village of Mooretown,
Rsquire, M.D., in and for the County of Lambton.
(Gazetted Tth December, 1872.)

* Many of our readers will remember that Mr. Bernard,
when engaged in the practice of his profession at Barrie,
in partnership with the Hon. James Patton, Q. C., was
one of those who contributed largely to the success of
the early volumes of the Upper Conada Law Jowrnal.
We now congratulate him upon his promotion, so well
bestowed upon one of his extensive legal attainment,
and whe holds an office of such great importance and
responsibility. ~¥ps, L. J.
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Law Sociery—MIcEARLMAS TERM, 1872.

LAW SOCIETY OF UPPER CANADA.

Os000DpE HaLn, MICHABLMAS TERM, 36TH VICTORIA.

DUR,ING this Term, the following Gentlemen were
called to the Degree of Barrister-at-Law :

George Dormer, Beaufort Henry Vidal, Frederick Wm,
Monro, Charles Corhould, James Fletcher, John Alex.
Gemmell, William Roaf, John Augustus Barron,Roderick
Stephen Roblin, Martin Malone, John Rowe, Alexander
Frager McIntyre, James Robert Strathy, Robert Mc-
Millan Fleming. Charles Henry Ritchio, George McNab,
John Akers, John White, John Andrew Paterson, Robt.
Bedgewick, N ewman Wright Hoyles, James Bruce
8mith, Thos. Langton, Hugh John Macdonald, Wm. Red-
ford Mulock, Richard John Wickstead.

And on Tuesday, the 19th November, the following
Gentlemen were admitted into the Society as Students of
the Laws, their Examinations having been classed as fo)-
lows ;

University Class,

Albert Clement Killam, Charles Joseph Holman, John
Crerar, Albert Lewis, Henry James Seott, Dennis Am-
brose O’Sullivan, Eugene McMahon.

Junior Class.

Thomas Dalziel Cowper, James Dowell, Jarid Alex.
Morton, Luther Kendall Murton, Samuel D. Raymond,
Harry Symons, Louis Adolphe Olivier, Thomas Ellis
Dunlop, Thomas Edward Lawson, Arthur O’'Leary, Wm.
John ‘Franks, Albert Whitman Rinsman, Frederick J.
Vaunorman, Jacob L. Whiteside, James Fallerton, John
Jerman Manning, George Miles Lee, Daniel Wehster
Clendinnan, Lawrence H. Dampier, Edward Jackson
Stuart, John Franklin Monk, Jas. Saunders Nainer, John
Bishop, Raynaldo Wigle, James Bond Clarke.

Ovrdered, That the division of candidates for admission
og the Books of the Society into three classes be abolish-
ed,

That a graduatein the Faculty of Arts in any University
in Her Majesty’s Dominion, empowered to grant such
degrees; shall be entitled to admission upon giving a
Term’s notice in accordance with the existing rules, and
paying the prescribed fees, and presenting to Convocation
his diploma or a proper certificate of his having received
his degree,

That all other candidates for admission shall pass &
satisfactory examination upon the following subjeets,
namely, (Latin) Horace, Odes Book 3 ; Virgil, Zneid,
Book 6 ; Cwesar, Commentaries Books 5 and 6 ; Cicero,
Pro Milone. (Mathematics) Arithmetic, Algebra to the
end of Quadratic Equations ; Euclid, Books 1, 2, and 3.
Outlines of Modern Geography, History of England (W.
Douglas Hamilton's) English Grammar and Composition.

That Articled Clerks shall pass a preliminary examin”
ation upon the following subjects : —Casar, Commentaries
Booksb and 6 ; Arithmetic ; Euclid, Books 1, 2, and 8 ;
Cutlines of Modern Geography, Histery of England (W.
Douglas Hamilton’s) English Grammar.and Composition,
Elements of Book-keeping.

That the subjects and books for the first Intermediate
Examination shall be :—Real Property, Williams; Equity,
Smith’s Manual ; Common Law, Smith’s Manual; Act
respecting the Court of Chancery (C. 8. U. C. ¢. 12}, (C.
8. U. 8. caps. 42 and 44).

That the subjects and books for the second Intermediate
Examination be ag follows :—Real Property, Leith’s
Blackstone, Greenwood on the Practice of Conveyancing
(chapters on Agreements, Sales, Purchases, Leases,
Mortgages, and Wills); Equity, Snell’s Treatise ; Common
Law, Broom’s Common Law, C. 8. U. C. ¢. 88, Statutes
of Canada, 29 Vic. c. 28, Insolvency Act.

That the books for the final examination for students
at law, shall be as follows :—

1. For Call,—Blackstone Vol. i., Leake on Contracts,
Watking on Conveyancing, Story’s Equity Jurisprudence,
Stephen on Pleading, Lewis’ Equity Pleading, Dart on
‘Vendors and Purchasers, Taylor on Evidence, Byles on
Bills, the Statute Law, the Pleadings and Practice of
the Courts. )

2. For Call with Honours, in addition to the preceding,

| —Russell on Crimes, Broom's Legal Maxims, Lindley on

Partnership, Fisher on Mortgages, Benjamin on Sales,
Jarman on Wills. Von Savigny’s Private International
Law (Guthrie’s Edition), Maine’s Ancient Law.

That the subjects for the final examination of Articled
Clerks shall be as follows :—Leith’s Blackstone, Watkins
on Conveyancing (9th ed.), Smith’s Mercantile’ Law,
Story’s Equity Jurisprudence, Leake on Contracts, the
Statute Law, the Pleadings and Practice of the Courts. °

Candidates for the final examinations are subject to re-
examination on the subjects of the Intermediate Ex-
aminations. All other requisites for obtaining certificatcs
of fitness and for call are continued.

That the Books for the Scholarship Examinations shall
be asfollows :—

1st year.—Stephen’s Blackstone, Vol. 1., Stephen on
Pleading, Williams on Personal Property, Griffith’s In-
stitutes of Equity, C. 8. U. 8.¢. 12, C. 8. U. C. ¢. 43.

Ind year.——Williatas on Real Property, Best on Evi-
dence, Smith on Contracts, Snell’s Treatise on Equity,
the Registry Acts.

$rd year.—Real Property Statutes relating to Ontario,
Stephen’s Blackstone, Book V., Byles on Bills, Broom’s
Legal Maxitus, Story’s Equity Jurisprudence, Fisher on
Mortgages, Vol. 1, and Vol. 2, chaps. 10, 11 and 12.

4th year.—Smith’s Real and Personal Property, Russell
on Crimes, Common Law Pleading and Practice, Benjamin
on Sales, Dart on Vendors and Purchasers, Lewis’ Equity
Pleading, Equity Pleading and Practice in this Pravince.

That no one who has been admitted, on the books of
the Society as a Student shall be required to pass prelim-
inary examination asan Articled Clerk,

J, HILLYARD CAMERON,
Treasurer,



