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L Sup DIARY FOR APRIL. Fhe first letter %n the name of one of those
2 M L0 Sunday, _ judges whose judgment was upset by the
:: g‘“rs‘.: c?.;,f;'f;';m and Sitt. without jury begin. Supreme Court, and who, in such bad taste,
B gy Co.Cr. te::oev:zd’ 1o uses the columns of a legal journal to speak of
. one of the most eminent of our judges, who

.« Sec, -
ond Sunday after Easter. Sup. Ct. Act as-

TORONTO, APRIL 1, 1883.

intellig;1 ave always had a high opinion of the
Pogt O%Ci of the officials of the Toronto
eir merict: bu? were never really alive to
N req until now. A letter from Eng-
addressed ed the Post Office a few days ago
egal Dubli:]e~rely’.‘: The Editor of the leading
once ¢ ation, Toronto, Canada.” It was
mj N orwarded to us. Incompetency
anaa’z'azvz Sent.it to the editor of the
Ofthe Ont aw Times, or the editor-in-chief
pub]iCatioanO geports, orof someotherobscure
the addren.. To the Toronto Post Office staff
evens ss was of course amply sufficient to
3 yer infzny such blunder. We are not
Oure rmed whether the celebrated col-
Postman had any share in this remark-
Isplay of acuteness.

T
Wee Hsl’s hla;egal News, after the lapse of three
Servar] s plucked up courage to refer to our

¥i ed 010115 on t.he offensive article it pub-
i gme::r the sqgnature “R.” gri'ticising the
Beag,, ?\f the Supreme Cour{in Grantv.
Just g w s our contemporary comes to hand
t any lee 80 to press we are unab.le to refer
to e ngth to the.wnter’s laborious effort
Magq \%Way attention from the points we
erngy N e cz?nnot at present do more than

Arrangg at . silence on one of these points

) us in supposing that “R.” is simply

felt it his duty to over-rule him, in such

words as these :—* Mr. Justice Gwynne blun-
dered in his law, as is his wont.” The
learned judge of the Court of Queen’s Bench

"|in Quebec (if we are right in assuming that

he is the writer) has blundered very consider-
ably (whether according to his wont or not
we do not care to discuss) in not letting his
impropriety be forgotten, instead of again
rushing into print ‘7abido ore » to his own
personal identification and further discredit.

CONSOLIDATION OF MORTGAGES.

The equitable right which a mortgagee,
holding two or more IOItgages on different
estates, is entitled to exercise under the name
of “ consolidation,” is sometimes improperly
confused with another right which it resem-
bles, but from which it is entirely distinct,
which is called * tacking.”

Tacking is the union of two or more debts
upon one estate, SO as that the owner of the
equity of redemption may not redeem that
estate except on the terms of paying all the
debts ; while consolidation is the union of
two or more debts respectively charged on
different estates, sO as that the owner of the
equity of redemption in any of those estates
shall not be permitted to redeem any one of
the estates without redeeming all. In other
words, the right of tacking is a right to
charge on a mortgaged estate not only the
specific debt for which the mortgage was
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given as security, but also other moneys due
the mortgagee in respect of costs, charges or
expenses incurred by him respecting the
security, or in making necessary permanent
improvements on the mortgaged property, or
in protecting his security by the redemption
of prior charges, or otherwise. As against
the heir or beneficial devisee of a deceased
mortgagor, the mortgagee would seem also to
be entitled to tack to his mortgage debt, any
judgment, specialty or even simple contract
debt, due to him from the deceased mort-
gagor: (McLaren v. Fraser, 17 Gr. 533 ; Re
Haselfoot's Estate, 13 Eg. 327, Coote 810.)
But this right cannot be insisted on to the
prejudice of other creditors; and this right to
tack debts which are not a lien on the land
can only be enforced as against the repre-
sentatives of a deceased mortgagor who died
entitled to the equity of redemption ; as be-
tween mortgagee and mortgagor themselves

there is no such right: (Ferguson v. Fronte-
nac, 21 Gr. 188.)

Formerly, a subsequent encumbrancer,
without notice of a prior encumbrance at the
time of making his advance, might have cut
out such prior encumbrance by acquiring the
legal estate, or the best right to call for it.
To this legal title he might tack his subse-
quent encumbrance, and resting on the prin-
ciple that where the equities are equal the
law must prevail, might therefore gain priority
over the mesne encumbrance. This latter
right, however, is now, as regards registered
encumbrances, virtually abolished in Ontario
by the Registry Act, R. S. O. ¢. 1171, 5. 81
but except in so far as the right of tacking
conflicts with the provisions of the Registry
Act it may still be enforced as formerly.

The right of consolidation, on the other
hand, is an equity which a mortgagee, hold-
ing two or more mortgages made by the same
mortgagor on different estates, has to insist
that any party coming to redeem, shall not
be penmitted to redeem any of the mortgaged
estates without redeeming all.  This right of
consolidation, notwithstanding what is said

+
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in Te l)amz'nion S. & [ Society v. Kittr lfgf'
23 Gr. 631, to the contrary, is on€ tha .
within the provisions of the Registry Ach
81, and cannot, therefore, be insisted on o
against an assignee of the equity of redem
tion claiming under a registered deed W“ho
artual notice : (Brower v. Canada FPer 4,
S. Co., 24 Gr. 509 ; Fohnston V. Re
29 Gr. 293 ; Miller v. Browmn, 19 C. L. J. 51}
In Miller v. Brown, also, Proudfoob (;’
held R. S. O. ¢ 111, s 81, to be retf
spective in its operation. o
It is 2 right, also, which is subject t0 ‘;ds
tain other limitations and exceptions.
where one of the mortgaged estates (87
leasehold, or estate for life), has cease 3
cxist, there is no longer any right to cons?
date a debt thereby secured, with any o
mortgage debt: (Re Raggett, 44 1. T -
4; 50 1. J. Chy. 187). Neither mnamo
gage of realty be consolidated with a mo™
gage of chattels, so as to throw the debt st
cured by the former on the latter, as
would be an invasion of the Bills of Sale ACY
R.S. O c 119' (Chesworth v. Hunt, 5C.
D. 266; 42 1. T. N. 8. 774 49 L. J. C
507). Nelth(_r is consolidation allowed whet?
prior to the creation of the second mort‘Tag
or prior to the two mortgages coalescing
one hand, the mortgagor had asugned
equity of redemption in one of the propU’t"3
(Mills v. Jennings, 13 Ch. D. 639, WO
afterwards came before the House of 10
under the title of Jennings v. Jordan, L R.v
App. C. 698 ; 45 L. 'I. N. S. 593 ; Harte’ i
Coleman, 19 Ch. D. 630; 46 1. T. N.
1545 51 L. J. Ch. 481). o
At one time it was held that an assigne®
an equity of redemption took, subject n¢
only to the equities of the mortgagee the
subsisting, but also to the potential right ¢
the mortgagee to consolidate the mort&ag’s
of which the cquity of redemption was 2
signed, with any other mortgages made by
same mortgagor, which might at any tlms
afterwards come into his hands; but th
view of the law which was laid dOWnl

o
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n has not a reciprocal right to in-
age not in de-
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demption, even
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Padeett, 3;3‘»:5/,, 32 L. T. O.S. 4; Vintv.|redemptio
buy and B, T. O. S. 21; 2 DeG. & J. [sist on redeeming any mortg
Overryleq , evor v. Luck, 5 Eq. 537, is now | fault, nor yet any mortgage of w
1 whie Y the case of Jennings v. Jordan, | the owner of the equity of re

. : V;'le have above referred.
by the mg t of consolidation may be claimed
close, 5 i°rtgagee as well in a suit to fore-
. N one to redeem : (/oknston v. Reid,
93; Watts v. Symes, 1 D. M. & G.

240 ;
De.Sgbva' Lomfret, 1 J. & H. 336; S. C.
fore‘:losl;re. & J. 585). But in an action for

f re demptiagainst a purchaser of the equity
t Mortgg on of one of the estates, the plain-
gage ngste. has no right to consolidate any
1 b in default: (Cummins v. Fletcher,
o - 699; 42 L. T. N. S. 859; 49 L.
the p.ri;I?’ 563); and it would seem from
th Sam‘:Ples laid down in that case, that
%aing, th rule applies ».vhere the acti.on is
action fore mortgagor hx.mself. But in an
prin(:iple thredfen.xptlon, it would seem, on
Ttgage, at it is not necessary that all the
title th s should be in default in order toen-
b an Mortgazee to consolidate them.
Prioy encactlon for foreclosure or sale by a
tance, mumbrance_r, a subsequent incum-
son, ’Gr ay consolidate : (Merritt v Stephen-
he r; ,'4;12 5 Ross v. S'teve{tson, 7 .P. R. 126).
ve Seen& 1; of consolidation exists as we
 Bages o y reason of two or more mort-
th sam ¢ by the same mortgagor, coming to
hat N ¢ hand, and it is not at all necessary
t ey should have originally been made
© same person. :
ase: ;:_ght to cqnsolidate as a:gainst a pur-
€ estar the equity of redemption in one of
ortga €s may be lo.st by thfe conduct of the
lain, tg:e in neglectmg to give no$ice of his
Chagey N f:onsolldate,.even though the pur-
age . Das af:t}JaI notice of the second mort-
g, ominion S. and I. Co. v. Kittridge,

m;; l;go“gh in a redemption suit a mortgagee
ages }‘:e a right Fo consolidate all the mort-
gor eld by him against the same mort-

» even though some of them be not in

Cfayyy . -
t; yet the plaintiff in an action for

mortgagee, if he

though it be one which the
t to consolidate.

chose, might claim the righ
The privilege of consolidation being an equi-
ty which the mortgagee may insist on if he
pleases, but which the mortgagor, or those
claiming under him, cannot compel him to
submit to. Thus, although the mortgagee
may, if he pleases, treat two distinct mort-
gages as one security as against the mort-
gagor, yet the latter cannot insist on their
being treated as one as against the mortgagee.
In Bald v. Thompson, 16 Gr. 177, the mort-
gagee lent $2,000 ; to secure which, he took
two mortgages on different properties to se-
cure $1,000 each. He foreclosed one of these
mortgages and afterwards parted with - the
propetty, and it was held that his so doing
was no bar to a subsequent action for fore-
closure of the other mortjage ; although, if
the two mortgages had been in fact one se-
curity, the mortgagee’s parting with one. part
of the property under such circumstances
would have been an obstacle in the way of
foreclosing the residue : (Gowlandv. Garbutt,
13 Gr. 578 ; Munsen v. Hauss, 22 Gr. 279).

RECENT ENGLISH DECISIONS.

A portion of the February number of the
Law Reports for the Chancery Division still
remains to be noticed.

SPECIFIC PERFORMANCE—AGENT'S MISREPRESENTATION.

Mullens v. Miller, p. 194, shows that mis-
representation by the agent of the vendor of
real estate as to matters affecting the value of
the property sold, is a good defence to a suit
for specific performance. Bacon, V.C, in
his judgment, says:-- “A man employs an
agent to let a house for him ; that authority,
in my opinion, contains also an authority to
describe the property truly, to represent its
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actual situation, and, if he thinks fit, to re-
present its value. That is within the scope of
the agent’s authority ; and when the authori-
ty is changed, and instead of being an au-
thority to let it becomes an authority to find
a purchuser, I think the authority is just the
same. I think the principal does thereby
authorise his agent to describe, and binds him
to describe truly, the property which is to be
the subject disposed of ; he authorizes the
agent to state any fact or circumstance which
may relate to the value of the property.”

LAW OF MORTMAIN- INTEREST IN LAND.

‘There is little necessity to dwell long on
the next case, fervisv. Laurence, p. 202. The
main point decided was that an assignment
by way of mortgage of a portion of the rates
levied on the occupiers of certain lands under
an Act for the improvement of a certain es-
tate, which rates were, under the Act, re-
coverable by distress, did not create an
interest in land within the meaning of the
Mortmain Act. Bacon, V.C., observes:—
‘A man who has a power of distress has no
interest in the land. A landlord or lessor,
while the lease subsists, has no present in-
terest in the land ; but he has a right to go,
by common law and under the Act relating
to distress of William and Mary, (z W. & M.
c. 5,) on to the land and then and there to
take all such chattels as can properly be a
subject of distress.”

COVENANT TO BUILD-—RUNNING WITH THE LAND. -

The next case, Andrew v. Aithen, p. 218,
may also be dismissed in a few words. Land
was granted in fee in consideration of a rent-
charge, and the deed of grant contained a
covenant to build houses on the land, at the
request of the grantor, the rent of which
should be double the value of the rent re-
served by the deed, without limiting any time
within which such building was to be re-
quired. Fry, J., held that such a covenant
was an unusually restrictive one, and, there-
fore, it was misrepresentation to say that the
land was not_subject to any covenants “un

usually restrictive.” He also said it might bc{
that although the assignee of the granteec
the land was not liable affirmatively on suh
covenant, he might be called on to allo¥ the
house to be built in accordance with e
covenant,

INJUNCTION.

The next case, Attorney-General V. A’W:
Local Board, p. 221, is a case in which an lo
junction was granted in the absence of proo©
substantial damage, on the ground that th¢
fendants by their pleading claimed a right ¢ !
continue doing that which the Court he
they were not entitled to do.

PUBLIC BODIES—PRIVATE RIGHTS.

This case is somewhat similar to that of
Northwood v. 1ownship of Raleigh, in whi¢ and
Boyd, C., recently delivered judgment, ?
which decides that the common law Tif !
and liabilities in respect to the over-ﬁowmgts
lands, are not affected by our Drainage AC
Similarly, Attorney-General v. Acton Lﬂh
Board, decides that notwithstanding the Obhe
gation imposed on a local board by A
Imp. Public Health Act, 1875, to drain !
district, their right to send the sewag®
their district, directly or indirectly, into ©
sewers belonging to the sanitary authority
an adjoining district, is, in the absence
express enactment or agreement, nO high
a | than the right of a landowner to send sewdB
from his land, on to the land or into !
drains of a neighbouring laudowner.  Fry» =
says :—* I consider it to be well establlsh
that local boards are bound to perform the
statutory duties without injury to their neig” ‘
bours. They cannot create a nuisance 3 he
ing a neighbour, and in my judgment, tur'
cannot cast upon a neighbour a greater
den than he is already bound to bear.”

WILL-—CONSTRUCTION—DEATH. 4

The whole point of the next case requ,nﬂ
notice here, Elliott v. Smith, p. 236, app®
in the following extract from the ]udgml
(Fry, J.):—* It appears to me that by 2 sel'
of cases, it has been decided that where th%
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i3 o .
eihilf: to A, and ‘if A. dies’ to B, that
tor, | gift to B., if A. dies before the testa-
this caq :N}I)St apply that rule to this case.” In
nt do’ O.th the legz}tee and'the testat?r
t°8elherwn In the Prmces{ Alice steamsblp
A the, and Fhere was t'lothmg to show Wth'h
Was o survivor, and it was held that as it
fore the shown that the legatee died be-
testator, the legacy fell into the

In the V:LL—Powsn op'ur.om'mzu-r.
oo, ext case, H’zl{oughby Osbome. v.
avin » P 238, a testatrix ‘made her will,
p()wergs a; the 'date of making 'it, general
rsOna? appointraent over certain real and
erin dpr0perty, which was subject to gifts
default of appointment. By her will
€sired that her will should operate upon
ver ‘O"I}’:"Y in which she had any inte.rest, or
dis ich she had any power of appointment
et POSmor}; and she, left all her property
N AL B and C. A. died in her life-

tlme N
* The question now was, whether the

Oy

4] pr

teSta .

t . .

Owe:lx had by her will merely exercised her
shares of appointment, in which case the

apDOi:tl; A, would go over as in de?fault of
Xopert 1entt or whether she had devised tl:xe
Whic cy Sllbject to the p(?wer as her own, 1n
Sayg in ;se 'there was an intestacy. Fry, J.,
Whi 1 judgment, that the true mode in
\ SCriPSOUTt'S have to determine cases (?f this
Words ofon, 1s u.ndoubtedly expressed in the
R, D the. Vice-Chancellor of Ireland, in
“p ee Lusf"s Trusts, 3 Ir. L. R 232:—
before quesuO-n in all cases ot the class now
Whetherm}f’ is one of intention, namely,
ercige the donee of the power meant by t.he
out thOf'lt to take the pr.operty dealt with
Purpoe Instrument creatlr.lg.the power for

i ing eﬂ_SeS, or only for .thc llmlt.ed purpose of
p'eSsed ”ect to the particular disposition ex-
-~ And he decided that on the con-

Tuctj i
© th 10n of the will in the case before him

€ tegpny.:
% ¢ ziitatrlx had made the property her own,
gi on the death of A. in her lifetime the

y @ . R R .
take eve“ In default of appointment, did not
ect,

NATIONALITY—BRITISH _SUBJECT.

Of the next case, DeGeer v. Stone, p. 243,
it is only necessary to state the result arrived
at, which was, that the sfafus of natural-born
British subjects, which, by the Acts 7 Anne,
c. 5, 4 George II, c. 21, and 13 George IIL
c. 21, is conferred on children and grand-
children born abroad of natural-born British
subjects, is a merely personal sfatus, and is
not, by these Acts, made transmissible to the
descendents of the persons to whom that
status is thereby given, and there is no foun-
dation for the notion that by the common
law of England the posterity of a natural-born
British subject, though born abroad, must be
treated as British subjects forever.

TRUSTEES.

The next case, Worcester Cily Banking Co.
v. Blick, p. 255, illustrates the rule laid down
in the well known case of the German Min-
ing Co., 4 D. M. & G. 19, that a trustee who
bona fide, without any intention of benefitting
himself, advances money of his own for the
purposes of the trust estate, has a right to be
indemnified. The case was simply one of a
trustee who, without the slightest chance of
benefit to himself, for the convenience of his
cestui que trust, advanced a sum of money of
his own to complete a purchase which other-
wise was entirely within the trust, and within
his power to make. Kay, J., held that he
had a right to be indemnified in respect of
this advance, and that notwithstanding the
rule that where a trustee mixes his own money
with trust funds, the whole heap resulting
from that admixture belongs to the trust. As
to this latter 1ule he observes:—“In strict-
ness it only ought to be applied when it is
impossible to make out how much was the
trustee’s money. Here there is no difficulty
at all upon this point.” And he held that
though the trust estate had a first charge upon
the purchased property for the amount of the
trust moneys expended in purchasing it, the
trustees had a right to indemnity subject to
that right ; and there was no reason why he
should wait for his indemnity until the trust
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estate had been turned again into money
under the trust. As to this last point he
says :—*“It would be extremely harsh upon
trustees, who are treated with all proper
severity and quite harshly enough by the
Rules of this Court, if, when they have a
right of indemnity, it should be held that
they are not to be allowed to enforce that
right of indemnity until the estate happens to
be turned into money under the trust con-
tained in the settlement. I do not think
there is any such rule. I think, if a trustee
has a right of indemnity, he has a right to
come to this Court to enforce it.”

LUNATICS—CHANCERY—]JURISDICTION.

In the next case, Wilder v Pigott, p. 263,
Kay, J., asserts the jurisdiction of the Court
of Chancery to bind the equitable interests of
lunatics not so found by inquisition.

INFANT WIFE—CONFIRMATION OF SETTLEMENT.

This case also shows that a feme covert can
during her coverture confirm a settlement of
her property made during her infancy.

MARRIAGE SETTLEMENT—SEPARATE USEK.

The last case in this number calling for
notice is Re Allnutt, Pottv. Brassey,p.275. The
point decided appears a simple one, and is
sufficiently stated in the head note. By an
ante-nuptial settlement, the husband and
wife covenanted with the trustees to settle all
property to which the wife then was or during
the coverture she or her husband in her right
should become entitled by devise, bequest, or
otherwise, * for any estate or interest whatso-
ever.” During the coverture, the wife’s father
died, having by his will devised and be-
queathed a moiety of his residuary real and
personal estate to her ““for her separate use,”
independently of any husband.” Chitty, J.,
held that the moiety was bound by the cov-
enant.

This completes the February numbers of
the Law Reports.

A H.F. L

LAW SOCIETY.

HILARY TERM.—46 VICT., 1883

ced

THE following is the reswme of the proc b
ings of the Benchers during Hilary Term P
lished by authority :—

February s5th,
Present- -The Treasurer, and MesstS:
more, Bethune, Ferguson, Leith, Hoski

Michael, Moss, Read, Murray, S. H. Blake,
Kerr.

883
1092 Cl"

¢

o

ef®
During this term the following gentlemen ‘:,vick
called to the Bar, namely—William ReT' s
Riddel (gold medalist, with honors) g
Franklin Heyd, William Burgess the )"’ucauh
John Joseph O’Meara, Charles Coursolles MCa e5
James Henry, Frederick William Gearings 1, 4
Albert Keyes, James Gamble Wallace, : hae
Dallas Helmcken, Albert John Wegd.MCM'hom g
Hugh D. Sinclair, Christopher William T o
son, Walter Allan Geddes, James’ThO‘{‘l‘P&;’
John William Binkley, Richard Scouga®® ™

sels. (€5
ficd B
¥

! The following gentlemen received cert!

{of fitness, namely—W. R. Riddel, A &
Creswick, C. C. McCaul, A. Mackenz1&, -~ A,
Heyd, R. A. Porteous, ]. ]. O’Meara, éai"
Geddes, W. R. Cavell, G. T. Ware, J. F- Kt
niff, P. S. Carroll, H. H. Robertson, E. E. Dot
son, R. K. Cowan, W. G;. Wilson, A. N: V.
coinbe, J. Dickenson, J. A. Palmer, JC M
Binkley, J. G. Wallace, F. Marskell, B- ~*
Cann, W. G. Shaw.

The following gentlemen passed the
Intermediate Examination, namely—H.
(with honors), J. Thacker. Mr. Kelly was
ed First Scholarship, Mr. Thacker was awameﬂ
Second Scholarship. The following gentléiiy
passed, namely—T. D. J. Farmer, J. F. wil B
son, W. Knowles, D. Faskin, ]J. Armgtrongs Fait
Griffiths, T, B. Lafferty, A, J. Flint,3H. A hel‘:
child, J. Shilton, W, R. Smythe, W.“EJ.M‘tcrtith
J. M. Duggan, W. D. McPherson, G. E. M2
A. M. Waiton, A. H. Gross, C: B. _]ackson;m“
M. Howard, J. A. McAndrew, O. E. Flem™"
P. F. Young,'S. J. Young. ot

The following gentlemen p:tssed the ‘Delcﬂe‘l{ |
Intermediate Examination with honors, na}(e -
—C. A. Masten, First Scholarship ; F. H.
er, Second Scholarship ; H. H. Collier,

st

£y

awatl
rd

Th‘ed ,

Scholarship. The following gentlemen passeC.
namely—F, J. Palmer, H. J. Wigkham 2" [
Grace, S. C. Smoke, J. Y. Cruikshank, Mur'
Brooke, D. Armour, A. Sutherland, N. Mgy
chy, A. E. Grier, E. Bell, . Urquhar{yj'ardh
McCullough, W. M. Shoebotham, S. O. RichZ"%.
J. R. Miller, W, F. Church, J. S. Gar_vm,w .9
Sorley, W, H. Wardrope, G. Weir, ¥'°
Werrett. - od it
The following gentlemen were admitt€q "/

the Society as Students-at-Law, namel
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LAW SoCIETY.
R ke The Report was read and received.

obert . 'ES—Joseph Nason, Henry Wissler
MATle(Emball Orr, Henry James “'Xight. '
Tonge VAN TS—William H. Wallbridge.
'ames Si;ﬁ‘J‘osephT weedale Kirkland, William
Cis HF air, Francis P. Henry, Michael
Bl""l’mgton, Thomas Browne, Charles
Randsford"‘“chet, John Hood, Jaffery Ellery
Bl'u Eq. Albert Edward Trow, Ralph Robb
entley AWIn Harvey Jackes, William Herbert
RT1C; Tthur Edward Watts.
Turn ul ED CLERKs — William  Sutherland
Clerk Onls’aSSed his examination as an Articled

e
n th &epo“t‘Of the Committee on Discipline,
Tister Mplaint of Zebulon Landon, against a
Chaj an and solicitor, was presented by the
Onside,, of that Committee, and ordered to be
e ed on 6th February.
pl’e;’gme dePOrt of the Finance Committec was
onsige by the Chairman, and ordered to be
The 'Ed on 6th February.

Eyn, whi ‘grary Committee presen_ted their Re-
eeraryc was ordered to be considered on 6th
A :

8 ihme.r from Mr. Glass was presented, re-
Orda,.s Seat as a Bencher.

for rided’ that a call of the Bench be made

the 1 ay, 16th February, to elect a Bencher in

. :Ce of Mr. Glass.

Tste acgse of a Solicitor who, not being a Bar-

to g2 ‘CVertised himself as such, was referred

Tepoy, ~'Cipline Committee for enquiry and

ConVOCati()n et February 6th, 1883.
al?en]\tll~<Tl1e Treasurer, and Messrs. Mac-
MQSS *M ackelcan, Crickmore, Murray, Kerr,
T}, artin, Ferguson, S. H. Blake, and Read.
eport of the Select Committee on the
of unlicensed conveyancers, was pre-
" The % r. Moss, as follows :—

Qestj,, - OMumittee appointed to consider the
Up, DS of unlicensed conveyancing, sales
Powers contained in mortgages, and
ogrigtlﬁs)llrl\g in Division Courts, beg leave
. ows :—

et Sauthorized by Convocation,the Committee

agtnt s

’nembzrs :)leld a conference with a number of

n"ember f the legal profession, who are also
Sideg 1S Of the Legislature, representing both
Teferye d politics, with reference to the matters
. Aft to the Committee.
Ue, en o8 lengthened discussion, those gen-
Woylq EXPressed their opinion to be that it
d“l‘ing tnot be feasible to get any legislation
Woy)q o € session then being held, and they
Presen, ot advise that any attempt be made at
3w
anéth regard to agents practising in Div-
0“"‘5, they thought that a representation
aingy Lvocation to the County Court Judges
UPop ; allowing fees to agents, would be acted
N many cases.
(Signed)

il CHARLES MOss
3y Term, 1883, )

Chairman.

Committees as to the

Ordered for consideration forthwith, and
adopted.

The consideration of the Report of the Com-
mittee on Discipline in the matter of the com-
plaint of Zebulon Landon, was postponed to the’
next meeting of Convocation.

The Report of the Finance Committee was
brought up for consideration, and was adopted
as follows :—

REPORT.

The Finance Committee beg leave to report
as follows :(—

1. Pursuant to their Report of the 14th Feb-
ruary, 1879, approved by Convocation, they have
caused the ‘annual abstract of receipts and ex-
penditure up to 31st December, 1882, to be pre-
pared, and they submit it herewith to Convoca-
tion.

2. Pursuant to the 3rd clause of the above
Report‘ the Standing Committees on Reportin
Legal Education, County Libraries Aid, anﬁ
the Library, have prepared estimates of the
probable Receipts and Expenditure for the year,
in reépect of their branches of the business, and
their estimates have been submitted to this
Committee.

3. Adopting mainly the views ot the several
robable Receipts and
Expenditure, the Committee beg to summarize
the estimates for the current year as follows :—

ESTIMATED RECEIPTS AND EXPENDITURE.
RECEIPTS.

Certificate and Term Fees, including

arrears, fines and costs ............ $17,800 00
Notice Fees......cocoeerianenn 550 00
Solicitors’ Examination Fees 4,650 00
Students’ Admission Fees... 6,500 oo
Call Fees ...covovvvnnnns 7,000 00
Interest and Dividends..... ...... 2,700 00
Government payment for he
lighting, and water............ 4,250 00
Sundries—
Fees on Petitions, Diplomas, and
Certificates ... 120 00
For Reports sold 375 oo
Commission and Fees on T ‘elegraph
and Telephone .. ... veinnvaon 328 oo
————— $43,973 00
EXPENDITURE.
Reporting -
|Ari';§ $7,400 00
Postage ... 103 00
Printing... 5,604 21
Notesof C 300 0O
Advertising o Digest 502 (;
Appropriation for DIgest coee.o.cens
PProR EIE.CI.ion Reports 3,060 00
— $16,973 31
Evaminations i —
Salaries ...... $3,200 00
Scholarships B 1,600 0o
Printing and Stationery. 275 0o
Advertising .....oo..- s s 25 00
Examiners for Matriculation . 300 00
Law Journal......... 100 c0
Medals 100 0O
5,600 0O
Libra
2,000 0O

Boo{(’s,:—l;inding and repairs
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General Expenses—

Salaries, $ ecretary, Sub-Treasurer
and Librarian ..

2,000 00
Assistants ... 1,200 0O
Housekeeper.., 360 oo
——— 3,560 oo
Lighting, Heating Water and Insurance :—
“ngineer and Assistant .. . 600 0o .
Gas rate ... 700 oo
800 oo
10 oo
2. ©co
Repairs to Apparatus g:g oo
Carting coal and cutting wood ...... 100 oo
— 5,460 oo
Grounds :—
Gardener and Assistant ., 420 oo
Tools ....... 5 oo
Cartage . 60 oo
Labour ..... 250 00
Snow Cleaning. 40 oo
— 775 oo
Sundries :—
Auditor, $100; opening library at
nights, $116 ....occooiirus i 216 oo
Postage, $20; Stationery, $200 . 220 0o
Telephone rent . 100 op
Law costs ....... 800 oo
Repairs, $400; Oiling floors, $15 ... 415 oo
emoving matting, $20; clocks, $10 30 oo
Ice, $15; Term lunches, $500......... $15 co
Cleaning windows, $20; Guarantee
Co,$20 ..o 40 oo
Resume’, $40; Dusting books, $10... 50 0o
Telephone operator, $432 ; Tel. boy,
Telephone Messages ....... . . 8 oo
Petty charges, $25; P. O. Box, $6 31 oo
Fitting up wire-faced shelves . 35 oo
Furniture repairs $30; New
ture, $so0... . e e e, 8o oo
Printing, $s0; Substitute for Wil-
liams duiing his illness, $164 ....... 214 0o
Insurance on stock of reports. at
Rowsell's ... 9o oo
— 3,372 oo
KExtraordinary Expenditure :—
Carpets and Curtains connected
with improvements........... . 350 00
—_— 350 o©
County Library Aid :—
Annual Grants—
Hamilton, $288; Middlesex, $240 528 oo
Brant, $76; Frontenac, $72 148 oo
Peterboro’, $92; Bruce, $80... 172 oo
Supplementary Initiatory Grant:
rontenac.... cee e 120 oo
Bruce 126 00
Peterboro’ . . 132 oo
Initiatory Grants—
Ontario .......................... 267 oo
Probable applications from new li-
braries ....... ................. 500 00
— — 2,002 0O
$40,892 21

As the new hall and the improvements con-
nected therewith are now completed and paid
for, the Committee think it convenient to give a
statement of the financial condition of the So-
ciety ; and for that purpose, to show the receipts

Law Socirry.

' . elﬂét
(2) The receipts and expenditure for the "
four years have been as follows :—

1879—11‘1eceipts_4.....,.....‘4........ . $45134g Z: s 4
ixpenditure 34,74 o,
Surplus ........... —_— &'_/
1880—-Receipts................. ... .. $43,293 34
Expenditure 37,059 43 sé,g
Surpius ... . —_— -
1881 —Receiptsas... $49,731 7°
Expenditure ... .. e 38,144 21 9
oo on building, etc. 32,865 88 s,,,ﬂs/
Over-expenditure.................. T T T
1882—Receipts ........ $46.866 25
Kxpenditure ... Leeeees 40,777 32
Expenditure on building and &
furniture... ...... .- 16,965 55 510,876,
Over-expenditure . —
Balance at 31st December, 1882 :—
Debentures ................. $50,000 00
ank balance 3,606 go s
Cash in hand 22 81 g6997

an

The Assets of the Society on the first of J
uary, 1883, comprised :— ¢ ook

1. The grounds; 2. The old building; 3. The Library &) Add?
consisting of (a) The Library as at first ]aanuary, 18795 615 22!
tions to the Library since first January, 1879, cost, 9i'rl exis?
4. 'The pictures and furniture tonsisting ot (a) l'hobf{ ru",iz'ufe
ence first January, 1879; () Additions to pictures an K o af
since January 1st, 1879, $4,749 30; 5. The surplus stoc dd¥
adian Reports, consisting of (z) Stock, January, 1879; e .631
tions to surplus since 1st January, 1879 ; Selling price, 5‘({ hul'
cost, $2,820 15; New building ‘and improvements in Oa dit1o?
ing, $48,096 95 ; cash assets as above, $33,629 71. In ies ince
Lo which has been spent on additions to County Librar
1st of January, 1879, $3,700.

ve
It will be observed that the cash assets b

diminished as follows :— e

Cash Assets, 15t $68,048 25
« 15t 53,629 71

ceven $15,318 54

. o
But, on the other hand, other assets have
creased as follows :—

anuary, 1879.....
anuary, 1883.. ..

Diminution .................

Additionsto Library.................. $9,615 22
Additions to surplus stock of Re-

Ports ... .. .. .eee.o.. 2,820 15
Additions to pictures aud furniture 4,749 3°
New building and improvements to

old building. ..o.............ueL s 48,096 95

Total.oooo il $65,281 62
Deduct diminutions in cash assets. 15,318 54
Net improvements in assets at cost

price ..... Lo eereiceiiaeiie. 49,963 OB
Irrespective of aid to County Libra-

TIES o0 ivainveninnn.

3,700 00
ABSTRACT OF BALANCE SHEET, 1882
RECEIPTS,

Certificate and Term Fees ... ......
Notice Fees .... ..

606 oo
and expenditure for the last four years. Less Fees returned......... 2 0o
(I) On the first day ot ]anuary, 1879, the Attorn‘eys’ Examination Fees......... 6,445 oo
assets of the Society comprised : — Less Fees returned.................. 1,070 oo
1. The grounds. Students' Admission Fees ........ 8,200 25
2. The old building. Less Fees returned..... .............. 650 00
3. The library of books. . —
4. The pictures and furniture. Call Fees ...... ............. .. 10,580 0o
5. The surplus stock of Canadian Reports. Less Fees returned.................. 2,715 00
Cash assets, viz.: .
Dominion Stock . $50,000 oo Interest and Dividends..............
6. {Cash in Bank ........... 13,148 25 Government payment for Heating,
Savings Bank Departments... . 5,800 oo nghhn%, and Water ..........
——— $68,948 Received for Reports sold.......... . ..

5, 1889
(aprit v 77
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eCeive:d
: Tde
ge o f:;ees on TEI” :Iﬁ?on Commission
alaner ?ft‘llons P e messages... 191 o8
10, 2
f‘ﬂrt,',, . ’
Salay X8 ¢ = EXPENDITURE,
Post S . )
Stage "7
;m.;f," $7,346 57
prec8 el 200 31
Noy Me o .y 6,
es of (vourt A
. S of Cases. R.??Or z:ozs oz:
Ty . a w o
ions 2 st
| AN
xﬁ 01i:rgs}:~ps T 3,061 48
E:;:"isin;d Stationery. . /11! l,ﬁ; (;;
Ossi it e,
a8 Dipiomas nd " oriih, 7
Mingp f77 77"« ;
. for Magei oo s * 4 60
Ptiz,J‘“"" 1 Acé‘ésxrmuon e 290 s0
o ceeeunt L 30 oo
'z‘:y- 25 0o
i —— 5,165 58
Gmra?’g“"ding and Repai ,
s Satates i
A&si"asur’gr .beranan, and Sub-
Hous"a"‘sn...“ 2,000 00
w Sekeeper *"* 1,266 70
'gﬁtiu ..... 292 25
‘et & Heay, . 8
G:gmeera;‘glzfu, Water and Insurance : — ss% 93
AT sistant .. 565 0o
TR POR 68
ot g 10
eigince .. 846 o7
Fy, Fhmg Co 24
e;ai""“al” ,,,,,, 10 00
Qs fg 4 n s e s es e nens 21930 04
Alting (~PParatus..........
Sifte, F_ .(?‘.’a and Cutting Wood o ?;: jg
Gy, T 6 oo
(;‘:d‘ - e 5,724 53
400 oo
4 65
6o 15
209 38
. 314 69
Cou:;:"iazlone . T 98 &
o ibrary 4id ~ e
"l‘llr{“ . .. 1,560 00
ditor ¢
dve, -rf.$‘°0 Posta
L e Sors Sinery fagyso 134 5o
Rlec;:ire fr;;n§233'39; Portraits, $650 1,583 39
rs N -: Vo eesmereen s 145 OO
Qlii” 5’ $_2.4'6-66. Term Lunches, 5
Ru_hb:' 10; Guarantee Co., $20 .. 723 ;‘1)
l“qrts ‘amp, $2.50; Uiling floors,
B $15; Clemrion EETETETE RS 85 so
Teiledl °lepho::'8§[ n\vmdows, $34.60 49 60
Telppt"“" operamrpany.. AT x%% oo
‘bho 4
Pehgoks."gf‘;ts;ages, $7 21; Shifting *
Ty Sharees, soa! Taiiour, $3068. 35 77
aing;s B, Matting and carpets 7a
b, O‘n%’(’ 33.39; Resume, o %; Z};
ug,." X, $4; Locks and Keys,
Phitrg folnis e 25 42
epaired.... ... ........ 30 35
e — 4,054 25
Xpe"d.
iture - $40,953 82
on New Building .. ... 16,065 55
57,919 37

Aug:
Udited and found correct.

(Signed) HENRY W. EDDIS,
Auditor.

To,
RONTO. Feb. 1883

LAW SOCIETY..

While congratulating the Society on these re-
sults, the Committee think it necessary to point
out that the estimated expenditure for the
current year will approximate closely to the esti-
mated income.

It is true that this is to be P
for by the extraordinary expen
Election Reports.

But making allo

artly accounted
diture for the

wances for this expenditure,
the income and expenditure, as estimated,
too nearly balance; and in view of the great
complaints on the subject of business, the emi-
gration to Manitoba, and the large increase In
the past in the numbers of the profession, the
Committee feel that it would be prudent to
limic as far as possible the expenditure of the
Society in the future, and to aim at the creation
of a contingent fund, as formerly proposed, of at
least $10,000, by means of the accumulation of
the interest on investments.

In this view, it has been suggested that it may
be well to reduce the expenditure on Supreme
Court Reports by subscribing only for copies for
the libraries, and arranging that in the regular
reports should be published the reports of
Ontario Appeals to the Supreme Court in cases

of interest.
D. B. READ,

Chaiyman Finance Commilttee.

Ordered that the last paragraph, as to the
Supreme Court Reports, be referred to the Com-

mittee on Reporting for enquiry and report.

The Report of the Library Committee, pre-
sented yesterday, was brought up for considera-
tion, and is as follows :—

REPORT.

The Library Committee beg leave to report
as follows —

1. Attached is a

appeared from the
which the librarian,

list of books that have dis-
Library, the whereabouts of
after search and enquiry, is
unable to discover. By reference to the list it
appears that most of these books are upon the
curriculum, but they do not appear to have been
loaned to students.

2. The Committee think that, with a view to
securing if possible the return of these books, it
would be advisable to notify the students that
unless the books now out are returned within
three months Convocation will have to consider
the expediency of abolishing the privilege of
borrowing books.

The librarian reporis that in order to sup-
ply the present demand of students for books
on the curriculum, it is necessary to keep six
copies of each book required to be read for the
intermediate examinations, and four copies of
each required to be read for the finals, Attached
is a list of such text books from which it appears
that a large number of new volumes are required
to make up the above number.

4. The Committee suggest that all books on
the curriculum ought to be :. .mped and mark-
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ed so as to prevent the destruction of their
identity as the property of the Society, and that
in the future great strictness should be observed
in seeing that the books are returned by the
days named in the receipts given for them.

5. With regard to opening the library at nights,
the librarian states; and it appears from the re-
turns, that cxcept in very infrequent instances no
advantage has been taken of this privilege by
others than students, and that they come in
small numbers merely to read the text books
upon the curriculum, and some even bring their
own books, merely using the library as a reading-
room.

The Committee think that the opening of the
library at nights should be abolished after the
close of the present term.

Mr. Daley’s engagement terminates on the
17th of this month. The Committee recom-
mend that he be re-engaged until the end of the
month_ after which the librarian thinks his ser-
vices may be dispensed with.

The Committee recommend that students re-
quiring books for loan or for their own use in the
library from the locked cases, be limited as to
their applications to the following hours, namely :
between 10 and 10:30 a.m., and between 3:30
and 4 p.m.

Signed,

Hilary Term, 1883.

The report was adopted.

Missing  Books. — Broom.s Common Law,
Brooms’s Legal Maxims, Broom’s Constitutional
Law, Byles on Bills, Benjamin on Sales, Best on
Evidence, Blackstone, Vol. 1., Anson on Con-
tracts, Greenwood on Conveyancing, Harris'
Criminal Law, Walkem on Wills, Leith’s Black-
stone, old edition, Leith’s Blackstone, new,
Holmested’s J. A., Leith’s Williams, Smith on
Contracts, Smith’s Mercantile Law, Leggos’
Forms, 2nd edition, Lewis’ Equity Pleading,
Smith’s Com. Law. Taylor on Titles, 1873,
Stephens on Pleading, Williams on Real Prop-
erty, Macleunan’s J. A., Taylor & Ewart’s J. A.,
Pollock on Contracts, Hawkins on Wills, Smith’s
Equity, Students’ Guide, S$nell's Equity,
Taylor's Equity, Taylor’s Chy. Orders, Under-
hill on Torts, Cunningham and Mattinson,
Wharton on Inn-keepers, Taylor on Landlord

and Tenant, Leake on Contracts, Lewin on
Trusts.

CHARLES MOss.

Students  Books now in the Library — 1
Walkem, 2 Broom’s Common Law, 3 Broom’s
Legal Maxims, 3 Darts, 2 Haynes' Equity, 2
Greenwood,1 Byles, 4 Leith’s B. 1 Leith’s B. N.
S., 7 Leith’s R. P. S., 2 Holmesteds, 4 Leith’s
Williams, 2 Smith’s Contracts, 3 Benjamin, 2
Smith’s Mercantile, 2 Powell, Simith’s Common
Law, 2 Taylor on Titles, 1869; 2 Taylor on
Titles, 1873 ; 1 Stephen, 2 Williams’ R1., 3 Wil-
liams’ Pers., 3 Maclennan, 2 Taylor and Ewart,
4 O’Sullivan, 2 Taswell Langmead, 2 Theobald,

2 Bests, 1 Walkem, 1 Pollock, 1 Hawl,dﬂqui
Snell's Eq., Blackstone, Vol. I., 2 Story’s
1 Taylor’s Eq., Taylor'’s Chy. Orders.

Saturday 1oth February, 1883 "

Present—Messrs. Crickmore, Leith, MF?(?Y’
J. F. Smith, Murray, Maclennan, Read, i
McMichael, Kerr, Ferguson. len

In the absence of the treasurer Mr. Mac
nan was elected chairman. ) ing

The Report of the Committee on Report
was presented by Mr. Maclennan. . e

The Report-was received, ordered for 'mms;
diate consideration, and was adopted as folloW

REPORT OF REPORTING COMMITTEE.

The Committee on Reporting beg leave 10 re
port as follows :— '

The Committee are happy to state that .Mn
Lefroy, the reporter for the Chancery Divistot!
has recovered from his serious illness, an hey
now vigorously engaged in his duties, and t.ng
are confident he will, in a very short time, br!
up the arrears caused by his iliness. . nd

The Registrar of the Chancery Division 2 1y
the other officers of that Division have "eed
kindly taken a note of all judgments deliver’
during the illness of Mr. Lefroy, so that no
cision of importance will be overlaoked. ot

There are still a number of cases (“bob
twenty-six) which ought to be brought out
Mr. Grant to complete volume twenty-nin€ o
the Chancery Reports, as to which he Stated
there are various difficulties which have cau%_
delay. The Committee hope that these €355
may soon be issued, and the volume complet€ 5
There are about fifty-six cases of Mr. Lefl"’){l
which are in type, and which may he broug
out in a short time.

The work in the Queen’s Bench and Comm"::
Pleas Divisions is, as usual, thoroughly well 2
tended to and up to time. Mr-

Mr. Harman has completed the arrears of ¥ o
Tupper’s work, and he has also prepared the !
dex of volume six, which is now ready to 155“6;,,

The work in the Court of Appeal is in a foe
word state, but there are six cases which ha"et
been in print since October which are not Y
issued, although a number of more recent €%
have been published. d

The practice reporting is also well attend®
to, thirty-nine cases have been published sif®
last term, and there are at present thirty ot
cases 1n type and in an advanced stage. b
editor has informed the Committee that ts
preparation of the Digest is now in progréd”
and will be proceeded with as rapidly as possi?

Signed, JAMES MACLENNAN, "
February 10th, 1883. Chairmo?™

The consideration of the Report of the 0‘5:
cipline Committee, on the complaint of J6th

Landon, was ordered to stand till Friday.
instant
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€ Secregar .
::lho haye tl:]:dly submitted the list of solicitors
ant en out their annual certificates pur-

to .
Mr, ) tohses standing order.
Purgy, » seconded by Mr. Smith, moved

n .
?:ll ! r:’“f“’ttl'](?e-»u'l’hag the Secretary be direct-
ticm()rjudge ¢ attention of the Judges and
¢ € under S\Uf the County Courts to the prac-
a‘l - 8, se e Division Courts” Act, 43 Vict.
Age Ct. 16, of allowing counsel fees to

s

:‘E ef-o):gtt::emg barristers or solictors, appear-
0 tg e A € Judges in Division Court causes,
eesp 5)50!1! to them that the allowance of
Dempgy such agents is very injurious to
Onsiq the profession, and to request their
ggcreti(t)nat they should in any case exercise the
ing 1, - vested in them in favour of agents not

T m"‘_sters or solicitors.

r. Reot(‘i(m was carried.
?I:O\;ed th:t’ Q-C., seconded by Mr. Moss, Q.C.,
K onVOCa?I he Benchers of the Law Society
a‘inneth M ion in affectionate remembrance of
Cppoimme ackenzie, Esq., Q.C., who, before his
ofoumy of '{(t to the position of Judge of the
of iS Soc; ork, was for several years Bencher
of Convocale'ty’ place on record on the minutes
Yegarg ft‘.on. this expression of their feelings
at by e for him during his life-time, of regret
With g :n.‘se, and of condolence and sympathy
X el‘ealctlgw and family in their bereavement.
k COpy of (ot the Secretary be directed to send
hzi the above resolution to Mrs. Mac-
Carried unanimously.
Signed, JAMES MACLENNAN,

Chairman.

Co .
MVocation adjourned.
Friday, 16th February.

lm.(h, . Messrs.  Crickmore, Hudspeth,

ﬁ“nan rguson, Foy, Britton, Leith, Mac-
.B ackelcan, Moss, Hoskin, Murray, S.

651§<?ad. Mr. Maclennan in the chair.

h m: from the Dlscxp]lne Committee,

G solicit at a g7 ima facie case is shown against
Yace, andOI‘S npon the charges made by Mr.

th“i!'ed int:’:cmnmended that the charges be

e .

ate con;?gort was received, ordered for immedi-

b The eration, and adopted.
isej h};emmn of Mr. Grace was referred to the

. ‘)nv()ce. Committee for enquiry.

Lfthe sa ation proceeded to consider the report
Andoy, Me Committec in the case of Zebulon

Qo“sideraga‘"“ a barrister, which stood over for
Mr, Hat‘Op until to-day.

. the oq J0skin, seconded by Mr. Leith, moved
The Ption of the report.

R M. Ieport was adopted.

tl: transrgﬁkm moved that a copy of the report
e barristlltefi both to the complainant and to

WMr. gy er in question, by the secretary.

a.i{ Carri‘e‘gspeth seconded the motion, which

r. .

2 encilé C. R. Becher was unanimously clected

r in the place of Mr. Glass resigned.

3
S 1 eseny

1:1,[(&

Te N
twported

LAW SOCIETY-—SELECTIONS.

eratj ; est,
Sirahja 210N of the question whether it is de-:

Mr. Murray gave notice that he would on the
first day of Easter Term next, move that the ex-
amination of Mr. William Clive Atkinson be
allowed to stand as passed, and that a certificate
be issued to him in said Easter Term next.

On the motion of Mr. Maclennan it was order-
ed that Mr. Harman be paid the sum of one
hundred dollars for the preparation of the index
to volume six of the Appeal Reports, in pursu-
ance of the order of Convocation made last
term.

Convocation adjourned.

SELECTIONS.

Hull v. Bartlett is a recent decision of the
Connecticut Supreme Court of Errors, illus-
trating the rights and duties of an officer
charged with the service of legal process in a
civil proceeding. The facts were as follows :
The defendant Bartlett, at the time, was
deputy sheriff ; a lawful writ of summons had
been placed in his hands to be served on Mrs.
Hull, who knowing that service was about to
be made upon her, fled from town to town,
and hid herself in many ways and places, re-
sorting to extraordinary expedients and sub-
terfuges to elude the officer. At last the
defendant traced her, as he believed to the
house of one Veits, where, upon inquiry, he
was told that she had left in the morning.
Permission to search was for a time denied,
but afterwards granted ; but she was not
found in the house. Finally the door of a
small outbuilding was discovered fastened.
But no response could be obtained from any
person within, after repeated calls. At last
the defendant (having first obtained permis-
sion of the owner for that purpose) forced
the door, and found a woman lying on the
floor, with her head and face closely wrapped
to prevent identifi-ation. The defendant re-
peatedly requested her to uncover her face
in order that he might know who she was,
stating his business.  But after waiting long,
she still kept her position and the covering
over her face. He then, as gently as possi-
ble, raised her up and uncovered her face for
the mere purpose of identifying her, that he
might complete the service and make truth-
ful return upon the writ.

« Under the circumstances of this case,”
the court proceeded to say, after stating these
facts, “ will the law justify an act on the part
of the officer which would otherwise consti-
tute an assault and battery? It was the
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officer’s duty, and he had a right to make
personal service of the writ, and in the per-
formance of this duty the plaintiff had no
right to obstruct orresist him. If she did so,
the defendant had an undoubted right to use
all the force necessary to overcome such ob-
struction or resistance : (Hagar and Wife v.
Danforth, 20 Barb. 16.) The right to over-
come with necessary force all active resistance
is clear, but is there the same right to over-
come, by the same means, mere passive
resistance? We think not. It is obvious
that the plaintiff could do, or omit to do,
many things to delay, hinder and embarrass
the service of a writ not only with impunity,
but without giving the officer any right to use
force. She could fiee from town to town and
hide herself. ~ She could make identification
difficult by change of dress, by cutting or
dyeing her hair, or blackening her face, or
wearing a mask or a veil. The law must de-
clare the circumstances and occasions when
an assault is justifiable. It would not do to
leave it to the jury to determine whether the
conduct was reasonable unless the law first
declares it to be a case for the use of such
force. There are no authorities that determine
the precise question that controls this case.
It must be settled by the analogies of the law,
and in such manner as to secure those immu-
nities and rights which the law holds most
precious. Suppose Mrs. Hull had fled before
the officer, and had entered her own dwelling
house, closing after her the outer doors ; the
law surely would have said to the officer,
¢ thus far and no further;’ but the dwelling
surely is not more sacred than the person of
the dweller. The law has given every one an
inherent right to immunity from interference
with or injury to his body at the hands of any
other person. The exceptions where an as-
sault is justifiable are all founded on the
highest necessity. ~We do not think the
mere importance of identifying a person for
the service of civil process comes up to the
spirit and reason of any of the recognized

grounds for justifying an assault.”—-Central
Law Journal.

Simultaneously with the great scare about
Wiggins’ storm has arisen a scare among the
newspapers about the great number of law-
yers in this country. This scare has now
reached Albany, and the Euvening Journal is
quite despondent over it. That excellent

and usually courageous newspaper l’em‘.uksg,
“In all Great Britain and Ireland, Wit or€
population approximating 37,000,0000,

are between 11,000 and 12,000 lawyers of
the United States, by a population largﬁ;
by only 15,000,000, there are 65,000 lawyethe‘
and in this State of ours, with a_tenth of it5
country’s population, abide a sixth © e
entire body of lawyers. It will not do 19 7y
plain the fact that there is a lawyer to €V of-
3,000 people in Great Britain, while in Amny
ica there is a lawyer to every 8oo upon ? ce
hypothesis which asserts a marked diﬁ?ren
between the needs of the two countri€s
legal activity. As a matter of fact we havem
ridiculous excess of lawyers over here
every city east of the Mississippi theré ‘'
more lawyers than there are legitimate Caste
in court for them to take care of. o
result of this state of affairs deserves ial
rank among the most grinding of our Socuy
evils, The harm which a profession? 4
united band of men, with invention shal’["’qrl
by poverty and zeal, robbed of tempe™
scruples by the pressure of creditors, cal 15
in a community by stirring up litigat!° 10
among citizens, inciting peaceable folks Iy
sue each other, prolonging cases indeﬁn’tesi,
by resort to every quibble and pretext PO e
ble under our loosely-drawn laws, an gill
voting all their collective ingenuity and $ o
to the work of making business for the
selves at the expense of the public—can?
well be over-estimated. We look,
see, sooner or later, a very decided expres$i?,
of public opinion on this question ©
supply of lawyers. In the eyes of the 1y
they are officers of the courts. - LOS‘C?‘n
there ought to be a limit to their Cfeauo‘s,
just as there is a limit to the creation of di .
trict attorneys, or constables, or letter<
riers. Popular opinion has not b€
directed with much clearness or concentrat!
towards this evil as yet, but it will be on€
these days, and then we take it that a radic
—-perhaps too radical—reform will be wrou8
in the whole system.” It seems to us tAg
the Journal is unnecessarily trightened. -
a class the lawyers seem to do pretty wel! ir
they are neither richer nor poorer than the
fellows of other occupations. It is no M9 is
dangerous to have 65,000 lawyers than lthe
to have—what the census shows to be’t 5
fact—85,000 physicians and 41,851 barb® s
to threaten our health and our throats. 3¢
highly probably that the 12,000 * joum?hst.sf
or the 19,000 plumbers make more mis¢




Aprir ,
> s CANADA LAW JOURNAL (33
un, Ca e e S T T T T T T T T TR T R R s e pmTILTEIU TR
th ] REG. X REL. CHOATE V. TURNER. [Mun. Case.
?n th ST, . S
tain ¢ € 65,000 lawyers, and it is quite cer-|sion B, for $16,000. It is not stated on the roly
d, but after

. 86:;]3‘6 285,000 millingrs, dressmakers
Sing the . resses do.  The idea of suppres-
as « - @Wyers by cutting off their privileges
cers of the court” is decidedly
A small and privileged class of law-
Ising at the pleasure of the court,
a rather dangerous body. 'There
some constitutional objections in
Yers yh this scheme. It is not the law-
tiop, thato make the litigation, but the litiga-
shoylq makes the lawyers. The community
des; }‘;‘Ve all the law it wants, and all who
Such, c(s) ould be permitted to be lawyers.
prosperommumtles are the freest and most
Rreat :15- We do not object to the editors.
Demygy any people think the press ought to
ion, 2¢led, but we do not share that opin-
rite al[e think the editors should be free to
the o the nonsense they choose. But if
thig fas}?ml writes many more columns after
for its | lon the 77gy Times must look out
aurels.— 4/bany Law Journal.
\ .
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MUNICIPAL ELECTION CASES.

QI;EG-. EX REL CHOATE V. TURNER.
Ca'tzon of township councillor—Irregular-
tty of Deputy Returning Officer.
This wa L [London, Feb, lg‘—ELLIOT, Co. J.
'a'tto, can‘s a writ in the nature of a gwo war-
What authmg'r upon the respondent to show k.)y
°““ci110r0my he held the office of Township
ge of I\;I'made returnable before the county
Irecs iddlesex.
iy for the relator.
flfg, for‘the respondent,
q tort: Co. J.—-The re.spc?ndent was de-
oune e elected by a majority of one vote,
lag r, b)’mtll? for N'ort]": Dorchester.  The re-
clared that }1)3 'apphcatlon, seeks to have }t c!e-
of Votes ¢ is the person who had a majority
» and not the respondent.
ti ns?frespondent has attacked the qualifica-
Frq ' the relator, affirming it to be insufficient.
an inspection of the assessment roll it
. )Oil::]lat the relator, his father and a brother
y assessed for lots I and 2 in conces-

Slae

pear

in what capacity they were assess¢
the assessment, and before the election it ap-
pears that it was arranged between the relator
and his father that the former should convey to
the latter all his interest in the said lands,
which interest was confined to the south 100 acres,
and that the father should lease this 100 acres
to the relator for three years, at a rent of $300
a year. And this arrangement was carried into
effect ; the relator remained in possession of
these 100 acres, which are said to be worth
$6,000. Itis contended for the respondent that,
inasmuch as the relator at the time of the elec-
tion had ceased to have the same estate in the
land which he had when assessed, it must follow
that his qualification is insufficient. I cannot
adopt this view of the case.

When the relator was assessed be had a suffi-
cient interest or estate in this land to qualify
him, and at the time of the election he also had
an interest or estate in the same land sufficient
for that purpose.  The objection appears to be
purely of a technical character. It is admitted
that the estate which he had in the land at the
time of the assessment, and at the time of the
election, was in either case sufficient for quali-
fication, and 1 do not see that section 70 of the
Municipal Act, which enacts what the qualifi-
cation shall be, requires more than that the
candidate’s estate shall be of a sufficient quality
and value, and that it shall be in the same land
as that for which he was asscssed. The spiritas
well as the letter of the Act seems to be in favor
of a qualification, whether it rests upon freehold
or leasehold, or partly one and partly the other,
so long as the candidate’s estate is sufficient in
value and continues to be in the land assesseds
1 think the relator’s qualiﬁcation was and is

sufficient.

The rcspondem further objects that in the

lcase of four voters, the Deputy Returning

Officer took their votes as being those of per-
sons incapable of marking their ballot papers,.
and did so without going through the formalities
prescribed by section 144 of the Municipal Act.
Two persons who had voted in this way were
called as witnesses by the respondent.  One of
them swore that he was physically unable to
mark the paper owing to a palsied affection
which was plainly visible, and the other swore
that he was illiterate and could not read the
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names of the candidates.  They both said they | not excuse his non-compliance with the Act©

requested the Deputy Returning Officer to mark
the ballot - paper for them, which he did, and
there was no reason to doubt that he complied
strictly with their request.  But the declaration
mentioned in section 144, sub-sec. 3, and marked
“D,” was not made by either of these voters,
nor was the declaration under the same scction
and marked “ F” made by the Deputy Return-
ing Officer. It is further said that one or two
others—persons who are unknown, but who rep-
resented themselves unable to mark or to distin-
guish the names—put in their votes in a similar
way, and without the declarations mentioned,
The Deputy Returning Officer swears that he
took those votes at the request of these voters,
and that in each case he asked the agent of the
respondent whether he was satisfied with what
was done, and that his reply was in the affirm-
ative, or at least his assent was signified. Itis
not shown that the result of the election was
affected in any way by what the Deputy Return-
ing Officer did, but it is suggested that it may
have been affected by it.  But this is purely
conjectural, and not probable. By section 168
of the Municipal Act non-compliance with the
rules as to the taking of the poll . . “shall not
render the election invalid . . . if such non-
compliance did not affect the result of the elec-
tion.” In Regina ex rel. Walker v. Mitchell, 4
P. R. 218, the successful candidate had only a
majority of one. It appears that by a mistake
of the returning-officer the name of a candidate
had been omitted from the list until half the day
of election had expired, and it was urged, with
what appears to me much plausibility, that had
it not been for this omission the result might
have been very different. Nevertheless,Wilson,
C. ], held that it did not appear to him, from
what was shown, that the result would have been
other than it was had the omission not occurred,
and he held the election to be valid. [f mere
surmise or conjecture was allowed to be enough
to invalidate an election, little ingenuity would
be requisite to present a plausible reason for
giving force to every irregularity, and | appre-
hend that comparatively few of these municipal
elections, in the rural districts, are free from
some defect of this description. In the case be-
fore me the Deputy Returning Officer has acted
in that capacity on many previous occasions
without going through the formalities mentioned,
and no objection has been made. This does

this occasion, but it tends to show that suc
omissions are not uncommon. And when
respondent was well represented by his :agent’
as he was at this election, and he allowed t.e
Deputy Returning Officer to proceed as he di
without any complaint, if not with his approva”
I certainly must conclude that he consenté
what was done. I do not think there is %
sufficient reason that I should pronounce t ‘sj
election invalid upon any ground which the re
spondent has advanced.

1 have, therefore, to pronounce the Ycl‘}tor
the duly elected Councillor by a valid electio™
which I do to the exclusion of the responde“t' d

As respects the question of costs, | shoul
have felt disinclined to allow them to 3ithe‘:
party had the contest been confined to the ques
tion of the validity of the two ballot paper™
because that was a matter exclusively within !
cognizance of the returning-officer. But as the
respondent has raised questions by which t ¢
controversy has beer. prolonged, and in whic
he has failed, I see no reason why the commo®
rule should be departed from, which is that the
unsuccessful party pay the costs,and [ so direct

COUNTY JUDGES' CRIMINAL COURT
—COUNTY OF ONTARIO.

REGINA v. BAKEWELL.
Arson— Setting fire to a chattel within a dwelt
ing house—32-33 Vict., c. 22, sec. 8.
Recklessly and wantonly, or even maliciouslys sel”
ting fire to a chattel within a dwelling house, is n'ol'
under all circumstances, a felony within the mean!”
of the “Malicious Injury to Property Act,” (3233
Vict., c. 22, sec. 8, Dom.) :
{Whitby.—DaxrneLt, J-J°
The prisoner was committed for trial by 2

. L i-

magistrate, and was indicted under the “ Mal i

cious Injuries to Property Act,” sec. 8. It at;{
t

peared in evidence that the prisoner, in 2 fi
drunken recklessness, struck a match, and set
fire a tissue paper “flycatcher” or ornamef’
attached to the ceiling of a room in a tavem’_m
the Village of Brooklin. The fire was exti?”
guished without much damage being done.
DARTNELL, J.J.—The section of this
under which the prisoner was indicted reads

on
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fOnl)w
S &«
Sets firo Whosoever unlawfully and maliciously

3aing; an“)bafly‘matter or thing, being in or
thay i the Yb l:lll(:lmg, under such circumstances
Bence woul:;zldmz were thereby set fire lo, the
felony, and Sh:;’lt‘,:::_t” to a felony, is guilty of
but t};tp‘rtlsoner’s act was no doubt *“unlawful,”
inferred t:r was [done‘ maliciously could only be
was theom the act itself. ) The evidence shows
Nder the Crazy and \{nthlnking act of a man
Mistan Influence of 1]quor. Under these cir-
Soner. 1:5 I do not think I can convict the pri-
Prisone the damages had exceeded $zo the
ean(,Could have b?en found guilty of a mis-
€ mags r, under section §9, and, at any rate,
gistrate could have fined him under section
Onyn;t?d of th'is he has committed him for a
v P:lninh the prisoner has thus escaped from
Which m§ ment forzf wanton and reckless act,
oss of ight unhappily have been follf)wc?d by
Ven‘fi“UCh property, and perhaps of life itself.
Chatte], t}.lf: ‘mahcmus' d.esign to destroy by ﬁr'e
€s not within the building had been proved, it
i follow that the firing of the building
» @s the probable or immediate effect of the
;n:v?:lg amount. tc? a ('elony.. The design or
Vam, re the building itself, is, I take it, the
iew 1, # of the charge. 1 am sustained in this
1Cr CZ the case of Reg'z"na v. Childs, (L.R.
ed ypor Rgseryed 307), which was a case reserv-
e Ey l«:in mdlﬁtn‘\ent under a similar clause in
al‘hougi ish Criminal Statutes. In that case,
een un) the jury found .tl?at the chattel had
ourt wawfully and maliciously set on fire, the
committaz of opinion that no fe.lony had been
i say: y Blacld;um, J.., in. giving his opin-
°nsolid’ Mr. Greaves, in his edition of our
e to o ated‘Acts, (p. 165), says that if you set
ou aren:' thing, under such circumstances that
ing, (1 lke:Iy thcrel?y to set fire to another
a ic’iou?n’ if the setting fire to the one thing is
If at I3, the setting fire to the other is so too.
ouse hls g0‘0d. law, then the setting fire to the
ut iy i:re, if it had caught fire, would be felony.
ve fai not law, and the framers of the Act
o o ed to express the meaning they intend-
Xpress.”

I'f ,
chargll:}'the prisoner not guilty of the felony as

act
Int

Il

RECENT ENGLISH PRACTICE CASES.

WooD v. WHEATER.

Imp. R. 17,7, 2, 42, 7. 3—Ont. R. 116, 341—

Foreclosure—Action for recovery of land.

{L.R.22Ch. D.

Currry, J.—A foreclosure action, although
held in Heath v. Pugh, L. R. 6 Q. B.D.345; 7
App. Cas. 235, to be an action for the recovery
of land, is not an action for the recovery of the
possession of land within the meaning of O. 42,
r. 3, (Ont. R. 341). The effect ot an order for
foreclosure absolute is merely to bar the equity
of redemption . . . Possibly, in future, it might
be advantageous in every foreclosure action to
add a claim for possesion.

[NOTE.-—As to an action for foreclosure being
an action for the recovery of land, see Barwick
v. Barwick, 21 Gr. 39.]

COMPTON v. PRESTON.

Imp. O. 17, 7. 2,19, 7. 3, 22, 7. 9—Ont. R. 116,
127, 168 — Pleading — Recovery of land—

Counter-claim.

The provision of Imp. O. 17, 1. 2, (Ont. R. 116),
that no cause of action, except those specified in that
rule, shall, unless by leave of the Court, be joined
with an action for the recovery of land, applies toa
counter-claim as well as to an original action.

{L. R. 21 Ch. D. 538

The defendant, by counter-claim, sought to
set up two causes of action ; the first, a right to
recover land ; the other, a right to damages for
deceit. No leave had been obtained to join the
two causes of action.

FRy, J., held the joinder of the two causes of
action in the counter-claim was, in its nature,
embarrassing, and made an order excluding the
defendant from the benefit of the counter-claim.

As to Imp. O. 17, 1. 2, (Ont. R. 116), he says :
“It is to be observed the terms of the rule are
perfectly general, and it is difficult to see why a
counter-claim for the recovery of land is not an
action for the recovery of land. At any rate,
that which is embarrassing, if joined in .a state-
ment of claim with an action to recover land, is
likely to be embarrassing if joined in a counter-
claim for the recovery of land. And, further, it
would be absurd to hold that that which cannot

he joined with a claim to recover land can be
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joined with a counter-claim for the same pur-|which C. sustained loss to the amount ins%

pose, for then the mere fact that a plaintiff claims
a trivial amount of damages would release the
defendant from the fetter of the rule, and en-
able him, without the leave of the Court, to join
any cause of action with a counter-claim to re-
cover land. Then it is important to enquire
what are the principles on which the rules relat-
ing to actions for the recovery of land are found-
ed. They are explained by JESSEL, M.R., in Gled-
hill v. Hunter, L. R. 14 Ch. D. 492. All these
rules appear to me to apply equally whether the
claim to recover land is raised in an original ac-
tion or by a counter-claim.

NOTES OF CANADIAN CASES.

PUBLISHED IN ADVANCE BY ORDER OF THE LAW
SOCIETY.

COMMON PLEAS DIVISION.

FIRE INSURANCE ASSOCIATION ET AlL. V. CAN-
ADA FIRE AND MARINE INSURANCE Co.

Re-insurance— Statutory conditions.

The Dominion Insurance Company insured
one C. for $2,500, and re-insured $1,000 with de-
fendants. Subsequently; an agreement was
entered into between the Dominion Company
and the Fire Insurance Association, which, after
reciting the Company’s determination to dis-
continue business, and their desire to be released
from and guaranteed against loss on their existing
risks, and their agreement to transfer all their
existing business to the Association, and the
agreement of the Association to relieve the Com-
pany, and to accept a transfer of their business
and reinsure their risks, the Association agreed
to and did thereby reinsure all the Company’s
existing risks, and bound and obliged them-
selves to pay and indemnify the Company
against all losses on policies, and the expenses of
adjusting same. The agreement provided that
the Association should take and accept all insur-
ances which the Company might have effected
with any other company, with all and every the
powers and rights of the Company. The good
will of the Company was then assigned to the
Association, and the Company were not to en-
gage in business for five years. After the agrec-
ment had been entered into, a fire occurred by

is’
which was paid by the Association, a7 t.l:n
action was then brought to recover the re
surance of $1,000 from the defendants.

Held, that the Association was entitle
cover such amount from the defendants b
treating the agreement as a re-insuranceé, th? the
more properly described as a transfer © o
business, with its liabilities and collateral 5¢
rities, if it was of the whole amount of the‘ he
pany’s liability, the Association having paid
whole loss to the Company, or what wa$ o
same thing, to C., were entitled, irrespect“’en
any assignment, to contribution from Jefend? o
to the extent of the amount re-insured by thz 5
If, however, it was only of the residue of m
risk, the defendants were still liable to the Co
pany on their policy, and by the very term?
the agreement, it was effectually assigned‘ to.;—ps
Association, who acquired all their co-plaint!
rights and interests in it. o AC

Held, also, that the Fire Insurance Policy o
does not apply to a contract or policy of re-ins
ance so as to make it subject to the statut®
conditions. '

dto®®

(4
Robinson, Q.C., and George Harman, for h
plaintiffs.
Osler, Q.C., for the defendants.
MCDONALD v. MURRAY. .

Sale’of land—Agreement— Umerfaz’nty—-A cho 0/
to recover instalment—Necessity of tende’
conveyance— Title. ‘

By an agreement in writing for the salé of
land for the price of $60,000, $4,000 was t0
paid on the execution of the agreement, $4°’795
within 60 days thereafter ; and the balanc€ te
remain on mortgage. The purchasers paid t .
$4,000, but on the expiration of the 6o day$ e
fused to pay the $40,795, to recover which thi
action was brought. ¢

Held, that the provision as to the moftg"‘,g'
did not render the agreement void for uncel‘tam'
ty, for it was a matter to be settled by the elec
tion of the purchaser. ‘

Held, also, that an action was maintainablé 10
recover the $40,795, before a conveyance of t
land was made ; that it was the purchaser’s duty
to prepare and tender the conveyance for exec}l’
tion ; that it was not necessary for the plaif‘tl
to aver he had a goud title ; all he is requir®
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branches for which the services were, in fact,

Calleq supt:: Mmake a good title when he can be
Calleq upn to do so; and he could not be so
de on until the last instalment was de-
» Or the defendant showed a readiness or

€ .
fss to arrange that according to the
the contract,

Willin gn
tel‘ms o

nOng 3 . .

A ne uit entered at the trial was set aside,
t W trial gr: . a
0 be tried, granted to enable a plea of fraud

Plaintifi"_ Kerr, 0.C., and C. J. Holman, fox the

A
Mzc,"“’-’/, Q.C., for the defendants.

V)
c:::iATIC.)N OF DUNDAS V. GILMOUR ET AL.
~Dey Trial of questions between co-defendants
» aying plaintiff—O. ¥. Act, Rule 112.
an a::t“mder Rule 112 of the O. J. Act, where
ver 5 1on the plaintiff is held entitled to re-
Action lg ainst the defendant against whom the
from trs' brought ; the defendant is precluded
anq , Ying questions arising between himself
Under Rc o-defendant, added at his instiga.tio.n,
$ no \ule 108, in the trial of which the plaintiff
Aying :}‘: teres‘t’ and which has the effect of de-
arz,'e plaintiff in his recovery.
et 7, Q.C., for the plaintiff.
07 Robertson, for the defendant.

atey, McCANN v. CHISHOLM.
@ support to land-—Action by tenant—-
e Right to maintain.
la e:d’ that an action against the proprietor of
iOin(i):; damage sustained to a building on the
Ving }g) land by reason of the late'ml support
€ teng een removed, may be maintained by
nt of the land.
Sler, Q.C., for the plaintiff.
955, Q.C., for the defendant.

UPK v, CanapiaN MUTUAL FIRE INSURANCE
Milt COMPANY.
“al Insurance Companies—Solicitor's costs
Ack —Separate branches.
°ic(;ttl(;)rn, to recover the sum of $3,343 for
any, s’ costs from a Mutual Insurance Com-
g:::ll’ £OSLER, J., dissenting], that under the
ct (R.S.0. ch. 161), the plaintiff’s rem-
must be directed against the respective

rendered ; and in case of a deficiency of assets
of any of the branches, the members of the other
branches are not liable for the claims of the de-
faulting or insolvent branches.

Per OSLER, J.—A creditor of the Company,
as is the case of the plaintiff, for a debt incurred
as part of the necessary €xpenses of the Com-
pany, though in relation to the business of some
branches only, is entitled to be paid out of the
Company’s moneys derived from assessments for
losses and expenses on policy holders in other
branchés.

Duf, for the plaintiff.

Laidlaw (of Hamilton),
Branch.

Osler, Q. C., for the County Branch.

for the Hydrant

REGINA V. GOODMAN.

Criminal law—Prisones committed on one charge
and tried on another— Consent.

The prisoners were committed for trial on a
charge of gambling on a railway train by play-
ing a game called * three card monte.” On the
case coming before the County Tudge, an indict-
ment was preferred under 42 Vict. ch. 43, sec. 3,
for obtaining money by false pretences. The
prisoners’ counsel objected to their being tried
on a different charge from that on which they
were committed. The Judge overruled the ob-
jection, and on the charge being read over to the
prisoners, and it being explained to them that
they had the option of either being tried forth-
with, or remaining untried until the next sittings
of the Oyer and Terminer and General Jail
Delivery, they pleaded not guilty, and said they
were ready for trial. The case then proceeded,
and the prisoners’ counsel cross-examrined some
of the crown witnesses, and at the close of the
case took several objections to the proceedings,
but made no objection to the case having been
tried without the prisoners’ consent. A writ of
Habeas Corpus having been issued, and the dis-
charge of the prisoners moved for,

Held, that the motion be refused.

Per WILSON, C.J.—1t is unnecessary to decide
whether the prisoners’ remedy was by Habeas
Corpus or Writ of Error, because upon the facts
they were not entitled to take either of their

remedies. . .
Per OSLER, J.—The prisoners having been

imprisoned under the conviction of a Court of
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Record, an abjection of error in the proceedings
must be by Writ of Error; that the Writ of
Habeas Corpus was, therefore, imprudently
issued, and should be quashed.

T. S. Farvis, for the prisoners.

Delamere, for the Crown.

HILLOCK V. SUTTON.

Lease by person having title by possession to or-
o iginal owner—Effect of —Fraud in obtaining
lease—Selting aside.

In 1867, the plaintiff purchased the land in
question from N. who was in possession under a
bond from P., the owner, which was registered,
to convey the land on payment of the purchase
money. The plaintiff entered into possession,
and notified P. of his purchase, and P. gave a
like bond to the plaintiff. The plaintiff at the
time paid P. a portion of the purchase money,
but made no further payments, and did nothing
thereafter to acknowledge P.s title, remaining
in possession until 1880, thereby acquiring a
title by possession. The defendant, who had
purchased the interest of P’s heirs in the land,
and his solicitors who were aware of the existence
of the bonds, and of plaintiff’s possession, by
representing to the plaintiff, who was an illiter-
ate man, and ignorant of the effect of his pos-
session, and who had no independent legal ad-
vice, that he had no title, persuaded the plain
tiff to accept a lease from the defendant in the
statutory form, for two years, at a nominal rent,
containing the covenant to give up possession at
the end of the term.

Held, that under the circumstances, the lease
must be set aside ; but even if allowed to stand,
it would not constitute an acknowledgement of
the defendant’s title under the statute, so as to
displace the plaintiff’s title, for its effect would
only be to estop the plaintiff from denying the
plaintiff’ s title during its continuance.

Meyer (of Orangeville), for the plaintiff,

Osler, Q.C., for the defendant.

EMERSON V. NIAGARA NAVIGATION COMPANY.
Assault by purser—Liability of defendants—
Summary conviction—Bar to civil 1 emedy.

The plaintiff, who had purchased a special ex-
cursion ticket from Toronto to Niagara and re-
turn, by the Steamer Clicora. good only for the

day of its date, and which had been taken UP oY
the purser on that day, claimed the right ©©
turn by it on the following day, under an alle o
agreement to that effect with the pursen wdiﬂg
the purser denied. On the purser demat!
the plaintiff’s fare, and the plaintiff refusl“gtbc
pay anything, the porter of the steamer, by e
purser’s direction, seized hold of and a“f"mpthc
to take as a lien for the fare, a valise whi¢ ¢
plaintiff had in his hand, whereupon a scuffle
sued, and the plaintiff was injured. rsef
Held [OSLER, J., dissenting], that the PU™
was not acting in the discharge of his df’ty {
thus forcibly attempting to take possfﬁss'on fl
the valise out of the plaintiff’s possession, ahc
that, therefore, the defendants, the owners © .
vessel, were not liable for his unauthorized ac;n
It appeared, also, that the purser had ferﬁ
summoned by the plaintiff for the assault P€ 0
the Police Magistrate at Toronto, and conviC
and a fine imposed on him which he paid- y
Per WiLsoN, C.J.——The imposition and P2
ment of the fine for the assault, was a bart0 a;
further proceedings, civil or criminal, fof
same cause. -
7. K. Kerr, Q.C., and W. Roaf, for the pla
tiff.
D’'Arcy Boulton, Q.C., for the defendants:

CUMMINGS V. Low,

Reference—C. L. P. Act, sec. 189-—Aﬁff“l'

An action for an account and delivery YP
a trust estate, entered fo. trial at the PI€ pe
Assizes, was referred by the Judge at !
Assizes, under an order, which was stated t0, y
drawn up on reading the pleadings and heaf“lr
counsel, to the certificate of S. S. Lazier, MaS‘hc
of the Chancery Division at Picton, with all t‘
powers of the Judge of the High Court 35 0
certifying and amending pleadings, etc., aP 0
enquire and report as to the plaintiff’s right pe
bring the action ; the defendant to have t 3
right to claim all such fees and reasonablé ,3
lowances for his care, pains and trouble, whi
in the Master’s opinion he should show him&”"
entitled to. The costs to be in the Master’s ¢* P
cretion, and the whole report to be reviewe at
appealed from according to the statute in
behalf, .

Held, (by OsLER, ].)—A reference under se
189 of the C. L. P. Act, and that an appeal fro

el




thegry
Set d::j/:ir?g the Master.\v.as, therefore, regularly
eard pg ore er .the provisions of that Act, to be

The Form fttrsmgle Judge in Court.

Pon, anq thO the order of reference observed
eference h e ordinary and well-known terms of
¥ ‘A’e; feCOmmen'dcc'l to be followed.

‘lfso;, (;r the plaintiffs.

y Tor the defendant.

CHANCERY DIVISION.

By, i —_—

¥4, C] [March 14.
0 Bovs’ Home v. LEWIS.

'."”lzﬁc’:}f: Z 0. trustees as a class—Construction—
re[ai”m; Z/’ on to executors—Interest on balance
A Y executors.

:I::l ‘ﬁjom Master’s 'rf:pnrt. Residuary gift

nd o $1n trust “ to divide and‘ pay the same

lle‘ ‘“fmg‘ my legatees hcrfzmaftcr name.d
said trustees, or the survivor of them, In
CZ?dﬂfqual shares and proportions.”.
are,é “ trustees took as a class, 1'. ¢., one
Cga(t]ual to the sh‘ares taken rcspcct}velly by
Peareq t}fes’ for looking at th(? whole will it ap-

i theg, ole.estator was speaking of the trustees

One jag, cial capacity, and regarding them as
i 8al person.

men;isnzrl::nciple of construgion lha.t the same

Same wonl :l.ll, as far as po§51b1e, be given to the
W ere tlS‘ln .thc same will. )

1Y estag ere is a l)equ.es't of a share f)fthe residu-
}he he ‘ke to CXCCl:ltOI'SAIt is not to be mfcrre.d that
in e(i;CSt was given in lieu of c<.1mpensat|on', as

verlh'else of a legacy of a definite sum, I)th.lt is
ed i, deqle'ss one of the elem.ents to be conslc.ler-
Hetg (i mg.\vxth the question of compcnsa.tmn.
to c()m’ n tlll.S case, th'c execu}ors werc entitled
em OF;GXTSatI()n, noththstum'lmg a bequest to

m(mm (,f:l share 'of the residue, bccaulsc the

Mage ang (lhe residue was’, when the will was
teme after t.he testator's death, a matter ot
uncertainty.

Z}:::ruSunl cours. of the Court.intcrest is

geable against an exccutor till after the
nzii.s?:‘f first year prima facie the fund is

*in ll.)uted, and 1f he keeps money t'hcrc-
are his hands without reason he will be

sed With interest. '
nc‘(:f,cl}:], th.is case, there was no good reason
th, resiq arging the executors with interest upon
ue in their hands after the time when

to

ot
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it was distributable. The usual rate of interest
should be charged upon it from the time it might
properly have been distributed or appropriated
down to the time of its actual payment, of, it
not yet paid, down to the present time.

S. H. Blake, Q.C., for the trustees.

E. Martin, Q.C., for defendant Rachel Evans.

J. M. Gibson, for the plaintiff.

Boyd, C.} [March 14.
SCANE V. DUCKETT.

Demurrer—Creditor's action-—Bills of costs—-
R. S. O. c. 740, 5. 32.

In an action to set aside a conveyance of land
as an undue preference, and fraudulent and void
under 13 Eliz. ¢. 5, and 27 Eliz. c. 4, the aver-
ment that the plaintiff sues on behalf of all
other creditors is a mere formality, and not
ground for demurrer. The objection that there
is no such averment is, at the highest, one
savouring of non-joinder, and is to be dealt with
under Rules 103, 104.

In an action by a solicitor to recover the
amount of a bill of costs, the fact that he does
not, in his statement of claim, allege that the
bill was delivered a month before action brought,
pursuant to R.S. O.c. 140, s. 32, is not now,
any more than before the Judicature Act, ground
for demurrer, but if the defendant wishes to take
the objection he must allege it as a ground of
defence. Though under R. 8. O. c. 140, s. 32,
the right of action on a bill of costs may be sus-
pended pending a month from delivery, never-
theless the solicitor is a creditor, and may as
such, before the expiration of such month, bring
an action to set aside a voluntary conveyance as
fraudulent and void.

IWilson, for the demurrer.

Hovles, contra.

PRACTICE CASES.

Proudfoot, ].] [Feb. 2.

RvAN v. FISH
Dower and damages Jor detention—Judgment of
seisin—Mistake of solicitor—Discretion of
Master—2R. S. O. ch. 55, sect. 20.
In an action for dower and damages for de-
tention of dower defendants appeared under
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R. S. O. Cap. 55, sect. 20, filed acknowledgment | Judge to refer the matter to one of ‘hecjourse
of tenancy, consent to dower, etc. Plaintiff’s | ment Clerks under Rule 416, and as 1hat1inute5
solicitor thereupon entered judgment of se/siz, | had not been pursued in this case the ™ or 8
issued writ of assignment of dower, and pro- | must be varied, but I cannot make any o' the
ceeded for damages.

The judgment of scisin
was held, at the hearing, to be final and conclu-
sive, but leave was given to plaintiff to move in
Chambers to vacate it.

The Master in Chambers
vacating the judgment.

Held, on appeal, affirming the Master’s de-
cision that the order was one, in the discretion
of the Master, which was properly exercised
under the circumstances in the plaintiff’s favour,
especially as judgment had been signed through
mistake of her solicitor.

Hoyles, for the plaintiff.

J. D. King, (Berlin), for the defendant.

>

made an order

Mr. Dalton, .C.]
WiLsON v. COWAN.

Examination—Notice— Subpana—O0.J.A. sec.52.

The practice which prevailed in the former
Court of Chancery with respect to examinations
for discovery is continued by the O. ]. A. sec. 52,
and applies in the Chancery Division. Forty-
eight hours notice of the examination is there-
fore not necessary to be given to a party to bc
examined, but only to the opposite solicitor.
The party is only entitled to reasonable notice.

A subpcena dated prior to the issue of the ap-
pointment for examination is regular provided
it was issued after the time when the party ex-
amining was entitled to examine.

Langton for the plaintiff,

H. Cassels, contra.

[March q.

Boyd, C.} [March zo.
BRECKENRIDGE v. ONTARIO LOAN AND
DrposiT Co.

Minutes of judgment, settlement of—Rule 316.

S. H. Blake, Q.C., for plaintiff, moved to vary
the minutes of a judgment which had been set-
tled by a local Registrar.

Hoyles, for defendant, opposed the motion.

The CHANCELLOR :—I am of opinion that the
minutes should be varied as asked, but I think
where the parties cannot agree to the terms of
the minutes of a judgment before a Local Regis-
trar, a direction should be obtained from the

s 1N
to the costs except that they be costs
cause.

BOOKS RECEIVED.
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PRINCIPLES OF THE COMMON LaWw. lglyag“es'
Indermaur. 3rd edition. Stevens &
London, 1883.

EMPLOYERS LIABILITY FOR PERSO“'A[f‘afleS
JURIES TO THEIR EMPLOYEES. By
G. Fall, Boston, U. S., 1883. "

INDEX 1O DOMINION ACTS AND IMPERect'
Acrs, Treaties and Orders in Counct Zi 5ta”
ing Canada, printed with the Canadlﬁ;(‘steed-
tutes. By F. B. Hayes and R. J. Wi¢
Ottawa, 1882. b

CLASSIFIED TABLE OF THE PUBLIC GENtE in
STATUTES OF CANADA wholly or par with
force at the end of the Session of 1 sz’Q'C.,
remarks. By G. W. Wicksteed, Esq»
Law Clerk, House of Commons.

__/

FLOTSAM AND JETSAM.

o
A recent number of the London Law J (,”frlé)"
contains the following :—* The practicé Oi ed
perimenting before judges is likely to l'ecelts as
check, if it is often followed by such reS“a 508
happened in a case before Mr. Justice Pé tiné
last week. Two German firms were disP ove’
the exclusive right in certain patents for "“pattef5
ments ‘in the production of coloring mnten’
suitable for dyeing and printing.’ The Comical
tion of the defendants was that the che€ 0%,
means described in the specification were '“o| e
sible because if the ‘oxyazo-naphthali® ari¢
were to be united with the ‘ fuming S‘;‘]pvould
acid’ of the strength therein described, 1t ‘.meﬂt
be dangerous to-human life ; and an expe!! rded
coram judice was proposed. In an uﬂg,uur
moment the judge consented, and ZldJoix urt
into an empty room, where the baleful M pe
was concocted by adding a teaspoonful
unpronounceable liquid to an ounce of {4750
sulphuric acid. The result was terrific- - e
dense and poisonous’ were the effects 9 ce
fumes which arose, the judge, counsel, W‘mecipl;
and bystanders fled,” with the utmost P¥ o
tancy, to avoid being asphyxiated on the SP

[0l
fuﬂ"ng




