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NotE: The present inquiry on Capital and Corporal Punishment and
Lotteries is a continuation of the inquiry initiated during the
previous session of Parliament.
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Hon. Salter A. Hayden Hon. Thomas Vien

(Joint Chairman)

. For the House of Commons (17)
Miss Sybil Bennett Mr. R. W. Mitchell

Mr. Maurice Boisvert Mr. G. W. Montgomery
Mr. J. E. Brown Mr. H. J. Murphy

Mr. Don. F. Brown (Joint Chairman) Mr. F. D. Shaw

Mr. A. J. P. Cameron Mrs. Ann Shipley

Mr. F. T. Fairey' Mr. Ross Thatcher
Hon. Stuart S. Garson Mr. Phillippe Valois
Mr. Yves Leduc i Mr. H. E. Winch

Mr. A. R. Lusby

A. Small,
Clerk of the Committee.

CORRIGENDUM (English Edition only)

Minutes of Proceedings and Evidence, No. 17, dated June 1, 1954, of the
Joint Committee of the Senate and the House of Commons on Capital and
Corporal Punishment and Lotteries.

On Page 667 (lines 7 and 8):

After the word penalty, DELETE the words “you find Colombia and Puerto
Rico with 16 and 14 respectively per and Wales at the bottom with a rate
of -5.” and SUBSTITUTE the words “state, with a homicide rate of 44-3 per
100,000 population, and England and Wales at the bottom with a rate of -5.”




ORDERS OF REFERENCE

Extracts from the Minutes of the Proceedings of the Senate of Canada:

TuEesDAY, 25th January, 1955.

The Order of the Day being called for the consideration of a Message
from the House of Commons regarding the appointing of a Joint Committee
of both Houses of Parliament to inquire into and report upon the question
whether the criminal law of Canada relating to (a) capital punishment, (b)
corporal punishment or (c) lotteries should be amended in any respect and,
if so, in what manner and to what extent.

After debate, and—

With leave of the Senate, the Honourable Senator Macdonald, P.C.,
moved—

That the Senate do unite with the House of Commons in the appointment
of a Joint Committee of both Houses of Parliament to inquire into and report
upon the questions whether the criminal law of Canada relating to (a)
capital punishment, (b) corporal punishment or (c) Ilotteries, should be
amended in any respect, and, if so, in what manner and to what extent.

. That the following Senators be appointed on behalf of the Senate on the
. said Joint Committee, namely, the Honourable Senators Aseltine, Bouffard,
. Farris, Fergusson, Hayden, Hodges, McDonald, Roebuck, Veniot and Vien.

That the Committee have power to appoint, from among its members,
such subcommittees as may be deemed advisable or necessary.

i That the minutes of the proceedings and the evidence of the Special

Committee appointed last session to inquire into and report upon the foregoing
questions, together with all papers and records laid before it, be referred
to the said Committee.

That the Committee have power to print such papers and evidence from
day to day as may be ordered by the Committee for the use of the Committee

- and of Parliament.

That the Committee have power to send for persons, papers and records;
to sit while the Senate is sitting and to report to the Senate from time to time.

That the Committee have power to engage the services of counsel.

That a message be sent to the House of Commons to inform that House
accordingly.

Said motion was resolved in the affirmative.

TuEespay, 1st February, 1955.

With leave of the Senate, and—
On motion of the Honourable Senator Macdonald, P.C., it was—
y Ordered, That the resolution of the Senate adopted on the 25th of January,
- 1955, respecting the Joint Committee of both Houses of Parliament to inquire
- into and report upon the criminal law of Canada relating to (a) capital punish-
. ment, (b) corporal punishment or (c) lotteries, be amended by adding thereto
~ the following paragraph:—
' “That the quorum of the said Committee be nine members thereof.”

That a Message be sent to the House of Commons to 1nform that House
accordingly.

Attest.

L. C. MOYER,

Clerk of the Senate.
53059—1%



4 JOINT COMMITTEE
HOUSE OF COMMONS

Fripay, January 14, 1955.

Resolved, that a Joint Committee of both Houses of Parliament be appointed
to inquire into and report upon the questions whether the criminal law of
Canada relating to (a) capital punishment, (b) corporal punishment or
(c) lotteries should be amended in any respect and, if so, in what manner and
to what extent;

That 17 Members of the House of Commons, to be designated by the House
at a later date, be Members of the Joint Committee on the part of this House;
that the quorum of the said Committee be nine members thereof; and that
Standing Order 65 of the House of Commons be suspended in relation thereto;

That the Committee have power to appoint, from among its members,
such subcommittees as may be deemed advisable or necessary; to call for
persons, papers and records; to sit while the House is sitting and to report
from time to time;

That the minutes of the proceedings and the evidence of the Special
Committee appointed last session to inquire into and report upon the fore-
going questions, together with all papers and records laid before it, be
referred to the said committee;

That the Committee have power to print such papers and evidence from
day to day as may be ordered by the Committee for the use of the Committee
and of Parliament, and that Standing Order 64 of the House of Commons be
suspended in relation thereto;

That the Committee have power to engage the services of Counsel;

And that a message be sent to the Senate requesting that House to unite
with this House for the above purpose and to select, if the Senate deems advisa-
ble, some of its members to act on the proposed Joint Committee.

WEDNESDAY, January 26, 1955.

Ordered,—That Miss Bennett, Messrs. Boisvert, Brown (Essex West),
Brown (Brantford), Cameron, (High Park), Fairey, Garson, Leduc (Verdun),
Lusby, Mitchell (London), Montgomery, Murphy (Westmorland), Shaw, Mrs.
Shipley and Messrs. Thatcher, Valois and Winch act on behalf of this House
on the Joint Committee of both Houses of Parliament appointed January 14,
1955 to inquire into and report upon the questions whether the criminal law
of Canada relating to (a) capital punishment, (b) corporal punishment or
(c) lotteries should be amended in any respect and, if so, in what manner

"and to what extent.

Attest. ;
LEON J. RAYMOND,

Clerk of the House.

2 e ‘5‘5




MINUTES OF PROCEEDINGS

WEDNESDAY, February 2, 1955.

The Joint Committee of the Senate and the House of Commons on Capital
and Corporal Punishment and Lotteries met at 10.30 a.m. for organization
purposes.

Present:

The Senate: The Honourable Senators Fergusson, Hodges, McDonald, and
Veniot.—(4).

The House of Commons: Messrs. Boisvert, Brown (Brantford), Brown
(Essex West), Cameron (High Park), Fairey, Leduc (Verdun), Lusby, Mitchell
(London), Montgomery, Mrs. Shipley, Messrs. Thatcher, and Winch.—(12).

On motion of the Honourable Senator Hodges, seconded by the Honourable
. Senator McDonald, the Honourable Senator Hayden was elected Joint Chair-
man representing the Senate.

On motion of Mr. Cameron (High Park), seconded by Mr. Lusby, Mr.
Brown (Essex West) was elected Joint Chairman representing the House of
.~ Commons.

The Joint Chairman, Mr. Don. F. Brown, took the Chair.

On motion of the Honourable Senator Veniot, seconded by the Honourable
Senator Fergusson, the Honourable Senator McDonald was elected to act for
the day on behalf of the Joint Chairman representing the Senate due to his
unavoidable absence.

The presiding chairman expressed his appreciation for the honour again
conferred on him and commented briefly on the tasks remaining ahead. On
behalf of the Committee, he also welcomed those members not on last session’s
corresponding Committee.

On motion of Mr. Mitchell (London), seconded by Mr. Montgomery,

Resolved—That the title of the Committee be “Joint Committee of the
Senate and the House of Commons on Capital and Corporal Punishment and
Lotteries”.

On motion of Mr. Fairey, seconded by Mr. Winch,

Ordered—That, pursuant to the Orders of Reference, the Committee
print, from day to day, 1,000 copies in English and 300 copies in French of its
Minutes of Proceedings and Evidence.

On motion of Mrs. Shipley, seconded by the Honourable Senator McDonald,

Resolved—That a Subcommittee on Agenda and Procedure be appointed,
comprised of the Joint Chairmen and five members to be named by them from
time to time, with power to arrange the schedule of witnesseés.

The presiding chairman informed the Committee that the tentative mem-
bership of the subcommittee, in addition to the Joint Chairmen, would be:
The Honourable Senator McDonald, The Honourable Stuart S. Garson, Mrs.
Shipley, Messrs. Montgomery, and Winch.

On motion of the Honourable Senator Veniot, seconded by Mrs. Shipley,

5




6 JOINT COMMITTEE

Ordered—That, effective immediately, the services of D. G. Blair, Barrister
and Solicitor of Ottawa, be retained as Counsel to the Committge under the
same terms as approved by the corresponding Committee during the .last
session.

On motion of the Honourable Senator Fergusson, seconded by Mrs. Shipley,

Resolved—That the Orders of Reference with respect to the quorum be
interpreted to mean “nine members, provided both Houses are represented”.

The presiding chairman notified members of the subcommittee present to
meet at 4.00 p.m. this day.

The Committee adjourned to the call of the Chair.

Tuespay, February 8, 1955.

The Joint Committee of the Senate and the House of Commons on Capital
and Corporal Punishment and Lotteries met at 11.00 a.m. Mr. Don. F. Brown,
Joint Chairman, presided.

Present:

The Senate: The Honourable Senators Aseltine, Farris, Fergusson, Hodges,
and McDonald.—(5).

The House of Commons: Messrs. Boisvert, Brown (Brantford), Brown
(Essex West), Cameron (High Park), Fairey, Garson, Lusby, Mitchell
(London), Montgomery, Shaw, Shipley (Mrs.), Thatcher, Valois, and Winch.
—(14).

In attendance: Mr. D. G. Blair, Counsel to the Committee.

Due to the unavoidable absence of the Joint Chairman representing the
Senate, it was agreed that the Honourable Senator Hodges assume his Chair.

The presiding chairman presented the First Report of the Subcommittee
on Agenda and Procedure, which was read by the Clerk of the Committee. The
said report was considered and adopted item by item, and is as follows:

Your Subcommittee on Agenda and Procedure met on February
2nd, 3rd, and 7th, and has agreed to present the following as its

FIRST REPORT
Your subcommittee recommends:

1. That, so far as practible, there be two sittings weekly of the
Committee to be held on either Tuesday mornings, Wednesday after-
noons, or Thursday mornings or afternoons. :

2. That, in respect of briefs submitted
(a) by witnesses scheduled to be heard by the Committee, copies be

distributed to members of the Committee and the Press Gallery in

advance of the hearing if possible, provided that no release shall
be made until witnesses_concerned have been heard thereon by the

Committee; and that such briefs, where practicable, be taken as

read and printed in the evidence immediately preceding the hear-

ing of the witness thereon; :

(b) where no witness will appear before the Committee, copies be dis-
tributed, as soon as possible after selection by the subcommittee, to
members of the Committee and the Press Gallery, and printed as
appendices to the Minutes of Proceedings and Evidence.
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3. That no group, affiliated with a national organization which has
made or will be making representations, be heard unless the group
states that it dissents from or will supplement the views of the national
organization.

i 4. That travelling expenses and per diem allowances be paid only
to witnesses appearing at the specific request of the Committee.

5. That reports of this subcommittee be distributed to members of
the Press Gallery after presentation to the Committee, and that the
Press Gallery be given advance notice, if possible, of witnesses scheduled
to appear before the Committee.

6. That the reprint from The Canadian Bar Review containing the
Symposium of Open Forum on Capital Punishment, ordered by last
session’s corresponding Committee and received during the recess, be
distributed to members of the Committee.

7. That the Clerk of the Committee classify and acknowledge all
miscellaneous representations, including any received during the recess,
for report to the subcommittee from time to time.

8. That the Clerk of the Committee arrange to have bound
immediately for the use of the Committee thirty sets in English and
six sets in French of the Minutes of Proceedings and Evidence of last
session’s corresponding Committee.

9. That the summaries presented by Counsel to the Committee on
June 15, 1954, to last session’s corresponding Committee be mimeo-
graphed and distributed for the use of Committee members as soon as
the revisions made by the subcommittee have been incorporated therein.

10. That the question of hearing the executioner be decided by the
main Committee.

11. That the question of appointing a subcommittee or, alternatively,
retaining a trained investigator to obtain evidence for the Committee
on the deterrent value and other effects of corporal punishment on
persons undergoing and who have undergone sentences of corporal
punishment be decided by the main Committee.

12. That, should the Committee decide to recommend retention of
capital punishment, the question of appointing a subcommittee or,
alternatively of authorizing special inquiries to obtain evidence for the
Committee from the United States of America on alternative methods of
execution be decided by the main Committee.

13. That copies of two letters originated on January 17, 1955, by
Mr. W. E. Wilby and Professor E. K. Nelson of the University of British
Columbia, respecting a research project on capital punishment in Canada,
be referred to the Department of Justice for future consideration.

All of which is respectfully submitted.

With reference to item 10 of the foregoing report, Mr. Winch moved,
seconded by Mr. Lusby, that the question of hearing the executioner be
considered and decided ncw. After discussion thereon, the said motion was
negatived. (Yeas, 8; Nays, 9).

With further reference to item 10 of the said report, on motion of the
Honourable Senator McDonald, seconded by Mr. Boisvert, it was resolved that
the Subcommittee on Agenda and Procedure reconsider the question of a
hearing for the executioner for the purpose of naming a date on which the
Committee is to consider and decide the said question.

Following a discussion respecting item 11 of the said report, it was moved
by Mr. Valois, seconded by Mr. Montgomery, that this Committee obtain
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evidence as to the deterrent value and other effects of corporal punishment
from persons undergoing and who have undergone such punishment. After
discussion on the said motion, it was resolved in the affirmative. (Yeas, 10;
Nays, 6).

With further reference to item 11 of the said report, on motion of Mr.
Winch, seconded by Mr. Fairey, it was resolved that the Subcommittee on
Agenda and Procedure be instructed to make recommendations to the
Committee as to the manner in which such evidence is to be obtained.

Following a discussion respecting item 12 of the said report, on motion
of Mrs. Shipley, seconded by Mr. Boisvert, it was resolved that the Sub-
committee on Agenda and Procedure be instructed to make recommendations
to the Committee as to the manner in which evidence on alternative methods

of execution is to be obtained.
_ The presiding chairman informed the Committee of witnesses scheduled
to be heard on the 10th, 22nd, and 24th of February.

The Committee continued its proceedings in camera.

At 12.50 p.m., the Committee adjourned to meet again as scheduled.

THURSDAY, February 10, 1955.

The Joint Committee of the Senate and the House of Commons on Capital
and Corporal Punishment and Lotteries met at 4.00 p.m. Mr. Don F. Brown,
Joint Chairman, presided. I

Present:

The Senate: The Honourable Senators Aseltine, Farris, Fergusson, Hodges,
Roebuck, and Veniot—(6).

The House of Commons: Messrs. Boisvert, Brown (Brantford), Brown
(Essex West), Cameron (High Park), Fairey, Garson, Leduc (Verdun), Mitchell
(London), Montgomery, Murphy (Westmorland), Shaw, and Valois—(12).

In attendance: Dr. J. P. S. Cathcart, M.C., of Ottawa; Mr. D. G. Blair,
Counsel to the Committee.

On motion of the Honourable Senator Fergusson, seconded by the Honour-
able Senator Hodges, the Honourable Senator Farris was elected to act for
the day on behalf of the Joint Chairman representing the Senate due to his
unavoidable -absence.

The presiding chairman presented the Second Report of the Subcommittee
on Agenda and Procedure, copies of which had been distributed to each member
present.

On motion of Mr. Montgomery, seconded by Mr. Brown (Brantford),

Resolved—That the said report, which is as follows, be adopted:—

Your Subcommittee on Agenda and Procedure met on February 9
and has agreed to present the following as its

SECOND REPORT

On February 8 your subcommittee was instructed to “reconsider
the question of a hearing for the executioner for the purpose off naming
a datg on which the Committee is to consider and decide the said
question”. Your subcommittee recommends thereon as follows: That
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the Committee consider and decide the question of a hearing for the
executioner at a meeting to be called for 11.00 a.m. Tuesday,
February 15.

. All of which is respectfully submltted

Dr. Catheart was called, introduced by the presiding chairman, and made
an oral presentation on psychiatric aspects of capital punishment cases on
which he was questioned by the Committee.

The presiding chairman expressed the Committee’s appreciation to Dr.
Cathcart for his presentation. ;

The witness retired.
At 5.50 p.m., the Committee adjourned to meet again as scheduled.

A. SMALL
Clerk of the Committee.
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EVIDENCE

THURSDAY, February 10, 1955.
4:00 p.m.

- The PRESIDING CHAIRMAN (Mr. Brown, Essex West): Senator Hayden
is not able to be with us today so a motion will now be entertained to fill the
chair for the day.

Hon. Mrs. FErRGUSsON: I move that Senator Farris be co-chairman.
The PreESIDING CHAIRMAN: All those in favour? Contrary?
Carried.

Senator Farri§, will you please come forward.

Before proceeding with the witness may I ask you to refer to the report of
the subcommittee on agenda and procedure which has been moved by Mr.
Montgomery and seconded by Mr. Brown (Brantford). Would you like to have
this read? What is your pleasure?

Mr. LeEpuc (Verdun): Dispense!
The PRESIDING CHAIRMAN: All those in favour? Contrary?
Carried.

We therefore shall have a meeting next Tuesday, February 15, to consider
and decide the question of a hearing for the executioner. We are going to
decide at that meeting if we are to hear the executioner and it will be the
committee as a whole which will make that decision.

Now we have with us today a very distinguished psychiatrist. I am not
going to give you all his qualifications because they are rather lengthy, but
I shall say that he is a graduate of the University of Toronto; that he has had
a distinguished military career; that he was wounded and awarded the M.C.
in 1917; that he was president of the medical board, No. 2 District Depot,
with the Canadian Army, 1919-20; that he entered the Ontario hospital service
in 1920; that he has been the chief neuro-psychiatrist of the D.S.C.R. or
D.V.A. from 1924 to 1950; that he has been a private consultant in psychia-
try and neurology since 1950; and that he has been a fellow of the American
Psychiatric Association since 1933 and was certified by the Royal College of
Canada, 1946. °

If it be your pleasure I shall now call upon Dr. J. P. S. Cathcart who is
going to make a presentation to us. Dr. Cathcart?

Dr. J. P. S. Cathcart, calied:

The PRESIDING CHAIRMAN: We want you to feel that you are right at home,
Dr. Cathcart, because this is a very informal gathering.

The WiTNEss: I do feel at home, Mr. Chairman.

Mr. Chairman and members of the committee, I have no formal presenta-
tion to make, but I have given a little thought to what might be of interest
to you. Perhaps I should start by saying something about the psychiatrist
himself and his situation in regard to capital cases.

A modern psychiatrist is really a psychotherapist, not an alienist. There-
fore so much of this work having to do with the examination of accused, that
is, those accused of murder or any other special crime is, to a certain degree,
foreign to him.

11



12 JOINT COMMITTEE

In the psychotherapeutic approach the attitude of the psychiatrist is one
of being entirely sympathetic to his client and ready to accept a good part
of what is told him. The object is that of enabling that individual to regain
his health and sense of security and confidence.

That role is quite a different one in the case of a prisoner and I think most
of my colleagues are very sensitive about that difference. Probably that will
explain a good deal of what you see and hear in regard to the work of the
psychiatrist in court. There again he is under an additional handicap of being
somewhat straight-jacketed by the necessary court procedure.

He is allowed a good deal of leeway, but it does not, in any respect,
match his methods from day to day. I have had the experience myself—
perhaps because of being a poor witness—I have had the embarrassing
experience myself in court of having stepped down from the witness box
feeling that although I had sworn to tell the whole truth, I really had been
left withholding a good deal of it, and not knowing what to do about it, and
knowing that some of my evidence was probably not exactly what I intended
to say.

As a result the majority of psychiatrists—at least so say my friends, who
have discussed this situation with me—are rather loath to go to court. That
is not generally known, but it is absolutely true.

A few are almost in the category of professional psychiatric witnesses,
but they are very, very few. Fortunately court experience for any one of us
is exceedingly limited, and therefore few of us attain competence in giving
psychiatric evidence.

Obtaining information from the prisoner and examining him in the
gsual circumstances presents another awkward situation. I have seen prisoners
in cells so cramped, that there was no room for me inside. A circumstance
.that precludes any possibility of privacy and in any case, creates difficulty
in conducting a physical and neurological examination. On occasions I have
had to sit just outside the bars of the cell, with the prisoner sitting on the
end of his bed and his feet and hands on the bars, like a monkey in a cage.

My situation is just one mite better. I am given a table either inside or

outside the cell as I make very extensive notes. The examination runs on the
average to about:—

Usually I start about 10 or 10.30 a.m. and continue until finished. The
prisor?er has his lunch during which time the interview continues and the
examination is not completed until I feel that all necessary information has
been extracted; if not, I return next day but on no occasion has there been
more than two sessions, as all my visits have been out of town cases, therefore,
naturally, I do not remain for more than a couple of days.

These conditions are not conducive to good work, and while on the
other hand the prisoner seems to be as a rule enjoying the presence of some
so_rt of company it is not an easy task; it is a very unusual one for the psychia-
trist. His usual facilities are lacking. For instance, in examining a patient
in hospital a psychiatrist has the assistance of nurses and attendants and notes
regarding the patient. He also has the great advantage of being able to see
the patient every day or every other day or three times a day if necessary, so
that he can get a composite picture; whereas in so many of these situations
@hat composite picture is lacking, it is a matter of one visit. Even though that
is done fairly thoroughly it is quite different from our usual method. Therefore,
I always had a feeling that there was just something important lacking.

Now, in diagnosing mental conditions, or in merely interviewing and
examining a prisoner who turns out to have no frank mental condition, the
psychiatrist is without some other facilities. True the jail physician does
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a Wasserman test but there are some other tests that are quite frequently
needed; tests that would be very helpful and in some cases specifically required,
notably psychological tests. I think probably when I mention psychological
tests most of you think only in terms of mental deficiency, or in other words
of an individual who is dull-witted and whose mental age is not up to the
average. That is not now the common usage of psychological testing in
the clinical psychiatric situation. Psychologists today function quite differently,
true, in certain cases we have to use the intelligence tests, but that is rather
uncommon in comparison to these other tests which include mostly projection
tests.

Now, if it is not taking up too much time, I can give you a little example
of projection tests. This is a sample of a projection test. There are about 20
cards here, or picture cards, with no titles. The titles are left off on purpose.
The patient is handed this card. The card is turned down until it is handed
to him and he is asked to make a story in relation to it. He makes his story
which is entirely his own and very revealing. I am showing you one of the
cards of the Thematic Apperception Test, usually abbreviated to T.A.T. This
card is one that would prompt a story in an individual with a large guilt
complex.

Here is another projection test, The Rorschach Test; also a series of cards
and as you see from their appearance, they are more commonly spoken of as
an ink blot test, and that was the way they were first made, in the way that
I am illustrating, and the result is a symmetrical but accidental design, leaving a
large opportunity for individual interpretation. The client is invited to describe
what he sees and often he mentions animals, birds, insects, etc., sometimes’
special and significant activities, as you will see, some of the cards are coloured
or partially coloured. Some clients describe only the colour impressions and
that of itself gives useful information. It has become quite a science, the
use of these projection tests by fully trained and qualified psychologists.

Projection signifies that the individual projects himself into his interpreta-
tion of the picture on the card; he projects fairly accurately his inner feelings
and experiences and you therefore avoid the errors of yes and no answers
or evasive replies. The individual who has a very strong guilt complex, may
not reply to this special card but his failure to do so, is of itself informative
and certainly is if he turns it down abruptly. The psychiatrist then has a clue
which can be further explored.

There are other useful psychological tests, sentence completion, is one of
these. The sentences on the form being only partially completed and the
individual is invited to write his own answers, so as to complete the sentence;
which is then often significant information. Another useful test is of having the
individual draw a picture of a man or a woman. Trained interpretation of
these drawings is also informative.
¢ May I give you an illustration of the value of these tests from a recent
case under observation at a local hospital. The young fellow was admitted
to the psychiatric ward, because of entertaining persecutory notions; he was
under the impression that his fellow workers were slighting him, making
innuendoes at him, saying things about him, etc. I had an interview with him
shortly after admission and he further elaborated the above symptoms, to
the extent that I regarded him as suffering from a paranoid type of schizo-
phrenia. On my next visit, he seemed more friendly and off hand; soon he
began to socialize with other patients and with the nurses and attendants.
- Finally after two weeks had passed he seemed to be quite well, though
perhaps a little too reserved. He had developed good insight and understanding
of his condition and how he became ill and acknowledged the falsity of his
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symptoms. The resulting change in his family relations was also encouraging,

to the extent that I promised to discharge him by a certain date. Unfortunately,

the psychologist whom I had consulted was delayed in his examination and
the tests were not completed until the day that I had promised discharge.
Unfortunately, the tests all pointed distinctly to the existence of a paranoid
schizophrenic trend and naturally I was embarrassed about keeping my promise,
to let the patient return home.

However, there were also, some clear indications of the absence of any
specific hostility or personality disorganization but my original diagnosis was
sustained.

Seeing the patient from the clinical point of view, he no longer had
suspicious or vindictive ideas towards anybody and he had become friendly
and sociable. He had developed good insight and was able to see himself and
his mistakes in judging other people and he seemed convinced of the necessity
of avoiding any repetition, but these tests told another story; in fact the
whole series of tests told much the same story; that of a paranoid persecutory
trend, along with the schizophrenic deviation from reality. Fortunately, as I
have said, there were some favourable items in the test findings, particularly
the absence of definite signs of aggressive hostility. The favourable aspects
reassured me that we could safely release him, in spite of his basic trend of
“being against”, so we released him and he expressed a willingness to have me
follow up his case and he will see me from time to time during the next few
months—or years. We cannot promise too much regarding the future of such
cases, because the trend is usually, though not persistently a progressive one.

Many of these paranoid cases are much more malignant and recovery
cannot be anticipated, though sometimes there is a sort of adjustment that
they can make towards their home life and working conditions, but at the
most, it is a rather precarious one. Probably the ultimate story in his case
will not be a very good one.

Without these tests, I would have regarded this man as having made
a good family recovery from a reactive paranoid condition, on the other hand,
even if I had stuck to my original diagnosis of paranoid schizophrenia, I could
not have been sure from a short period of hospitalization and clinical inter-
views, that he was not aggressively hostile and therefore might do harm to
somebody.

Another point that I omitted to emphasize is that his paranoid projec-
tions did not seem to be against any one individual at all. That is a healthy
sign, because if they happened to be directed toward one individual or
organization it would not be so easy to release him, or we would be taking
a risk in releasing him.

There are certain conditions requiring special consideration and special
testing, murders in which the public might feel vindictive towards the
accused. I refer to the brutal type of murderer. Now, this is a difficult story
to talk about. I have the same feeling about these that you have, I am pretty
sure of that, but my clinical experience teaches me to be a little cautious,
because quite often these murderers are not motivated in the way that one
would think and in some instances they are not motivated at all. It is just
a blind urge that has no meaning whatever, and usually that is associated
with some phases or chronic epilepsy.

Now, some of these cases of chronic epilepsy might be called surgical
epilepsy because they relate to certain parts of the brain, the temporal lobe
and to a lesser extent the frontal lobes of the brain. In these cates the
tendency is towards marked explosiveness, particularly when mixed with
alcohol, and they just go beserk. In this small percentage of surgical cases'
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you may find a tumour in the temporal lobe, or some original damage there,
probably from birth. I am always on the alert when I have to see.a case
like that. Now, examining a man of that type in jail all by yourself with no
facilities at all to aid you and dependent entirely on the history as he gives
it and as you can obtain it from other sources, is at best not very adequate.
With the type of case I have in mind, I think that in future we will have to
insist on electro-encephalograms in order to be absolutely sure that there
is not some likelihood of complete suspension of conscious control. That is
what happens in some of these cases: a complete cessation of conscious control;
and they become in varying degrees just automatons. A classical example
of an automaton in the extreme would be a chicken with its head off. It is
still capable of running around in a circle at least and doing so for a con-
siderable time. That would be an extreme case. Sometimes in these epileptic
automatic states they do things, commit crimes, that show a certain amount
of ingenuity. True, if you know all the aspects of them, you would see
something that was not the product of consciousness, but you have not all the
evidence and therefore in those cases at least I think that in future we should
hope to have electro-encephalograms.

Hon. Mrs. Hopces: Could I interrupt here to ask you for the spelling

The Wirness: ‘Electro-encephalogram.” That is available in many
‘centres nowadays. We have one at the Civic Hospital, and that is the only
one in Ottawa. There is one in Kingston and there are several in Montreal,
notably in the Montreal Neurological Institute, and there are some in Toronto.
An encephalogram is made by using an encephalographic machine that magni-
fies certain very minute currents that come in through wire leads attached
to specific areas of the scalp, usually on each side, that is, six altogether.
You can, however, have many more leads if you have an instrument to take
care of that many. The patient lies down preferably without having had any
breakfast. He is quite at ease. There is no sensation about it at all. The wire
leads go to the machine and carry these minute currents on what they call
micro-volts, a thousand-thousandths of a volt, and they magnify them so they
write on moving paper about so wide which passes over like this. All of the
six needles are writing at once and they record what we call brain waves.
The word “brain waves” is used in a slang way but actually they are called
that. The form of these waves is important, as well as their height, or what
we call amplitude which indicates the strength of the minute current from
this area of the brain. Those waves with considerable amplitude are very
suspicious, particularly if they occur in what we call bursts. A burst is a
whole series of waves close together in a fast tempo, so fast that they look
like spikes on the chart.

That sort of wave is extremely suspicious of an epileptic or epilepto-
genic process and if it occurs in all the leads on each side then it is the
common form of epilepsy but if it occurs only in one or two leads and both on
the same side then it is very likely a focal type or local type of epilepsy and

' - frequently that turns out to be surgical. The approach to that is by surgical

removal of the tumor or other damage to that part of the brain.

Where abnormal brain waves occur on both sides and in most of the
three leads on each side and when they are what is called synchronous or

: _ occurring at practically the same time and with the same amplitude, that is

the common record of ordinary epilepsy even during the quiet stage when a
person is not having a seizure at all. Still, that is not conclusive proof. Sup-
pose you prove the patient is an epileptic and you have the clinical evidence
of it as well, that still does not prove that he is irresponsible or that he is not
responsible for the crime he has committed. It does, however, help you to deal
with the claim that the individual did not know what he was doing because
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it is possibly true that he did not know in the face of this electroencephalo-
graphic evidence. All he knows is that something happens. He knows he
was in a blind rage and something happened but he does not know anything
from then on. You nearly have to concede that he may be telling the truth
if you have that E.E.G. assistance. Otherwise, it looks like a cover-up story
or an alibi, particularly if it is associated with alcohol.

Hon. Mr. Garson: That is, if it is associated with alcohol it looks as if it
is a true story and not a cover-up story?

The WiITNESS: What I mean, Mr. Minister, is, that alcohol in association
with chronic epilepsy often has an explosive effect.

Hon. Mr. GarsoN: Yes. What I mean is if the defence proves that there
was alcohol associated with this sort of epileptic condition or epileptic pheno-
menon that is more likely to account for his defence than if there were no
alcohol?

The WiTNESs: Yes, it would fit in with the trend of the defence.

The question of alcohol in relation to murder, is a very difficult one, from
which I sometimes feel that it would be an advantage to pass on to someone
else, because alcoholic automatism can often be made to appear real, yet it
probably is not in most cases, even in the alleged “blackout” situation.

I tried to get some help regarding that question when I was attending
the alcoholic research workshop at the International Congress in Toronto last
summer in association with experts from all over the world who were dealing
with research in alcohol. They could not give me much assistance concerning
the blackouts in chronic alcoholism and that comes up fairly often as a plea.
My own opinion is that the extreme degree of automatism does not occur in
the blackouts. True, they may be honest in saying they have no recollection
of what they did but unless it is in association with epilepsy or an old and
serious injury to the brain I doubt very much whether an individual becomes
an automaton in the real sense of the term, in that he goes berserk and com-
pletely out of control. That is my own personal opinion. I am at a loss to
prove it and, as I say, I got no help when I asked the question at this
conference last summer. The Toronto group are going to work on this
problem and probably they will come up with some information.

Perhaps, Mr. Chairman, the committee would care to question me. I
have a feeling that I have left out some part of my story and I know I have
not quite covered everything.

The Presmine CHAIRMAN: If anything occurs to you, doctor, I am sure
you will feel free to bring it up.

Would the members of the committee care to submit questions at this
point? If so, have you any, Mr. Farris?

By Hon. Mr. Farris:

Q. Doctor, I take it your object in being here and our object in having
you come before us is to indicate to the committee the possible dangers of
hanging a man who should not be hanged because of his mental condition.
I have listened to your suggestions about the handicaps you have in these
cramped spaces and the difficulties you encounter in not having more equip-
~ment with you. Then you went on to tell us about these violent cases
indicating perhaps a tumor or some blackout condition in which you apply
the electro-encephalogram. If there was any extreme condition of brutality
revealed in a prisoner who committed murder and any other indication you
would not have any trouble from the authorities in reporting to thém that
this is a case where you must have facilities for making your examination?—
A. No, I would not if I insisted on it, no. i
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Q. Well, if you are there to decide—A. But I am not always convinced
myself.

Q. But if you feel there is a danger that a man may be convicted and
hanged and he has a mental condition under which this should not be done,
you would at once feel it your duty to tell the authorities that you ought to
have the opportunity of making a full test, would you not?—A. Yes.

Q. And if these full tests were made, in most cases they would reveal
the condition?—A. Yes, probably in 90 per cent of the cases the test is pretty
reliable but you see, I visit prisoners in very out of the way places.

Q. In any case no matter how isolated, if you told the Attorney General
what you are telling us here, before that man was tried and convicted, the
chances are that facilities would be provided with which to make this proper
examination.—A. Yes, I would say so. It is rather new, and I think that if
that idea had been suggested five or six years ago, it would have been played-
down somewhat.

Q. If counsel for the defence knew about this, he would raise a great
row at the trial if it was not acceded to.—A. Well, sometimes counsel for the
defence does not put up much of an effort.

The PRESIDING CHAIRMAN: Have you ever examined a person charged
with murder?

The Witness: I have, but it was quite a few years ago.
Mr. Brair: That was before the trial?

The WiTNEss: Yes, before the trial.

The PresipING CHAIRMAN: Not after the execution!

By Hon. Mrs. Hodges:

Q. Do you think it would be a good thing to consider the establishment of
facilities in every province, at some more or less central point where you
could conduct all the psychiatric examinations?—A. That would simplify the
problem a lot. In some provinces, notably in Alberta, they seem to do that. In
nearly every case that I have seen, they seem to have done that. In Manitoba,
sometimes. I am not sure about the other provinces.

Q. British Columbia has pretty good facilities—A. I do not know about
the Maritime provinces.

Q. As I say, British Columbia has pretty good facilities, I believe.—A. I
believe so. ;

“Mr. FAIREY: But that is done in the Crease Clinic, which is not normally
used.

The WiTNEss: I have seen individuals at Oakalla who have not been
through it.

Hon. Mrs. HobpGes: No, but they do have the facilities handy which could
be utilized if it was made requisite for treatment of prisoners in the penitentiary.

The WirNess: I am not sure that I would go quite so far as saying that
all individuals charged with murder, should be psychiatrically examined. That
may come about in a few years; but there are some, such as the acquisitive
murder type, or the armed robbery which turns into murder. And now that
syphilis of the nervous system is no more, that individual is rarely a psychiatric
problem. i

Hon. Mr. GA.RSON: What is that?

The WiITNESS: The armed robbery murderer. From the type of cases
I have been asked to see my impression is that the Department of Justice has
already screened out that type and I never see them. I only read about them
in the papers. :

53059—2
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By Hon. Mrs. Hodges:

Q. What kind of cases are you called in to see? Is it any particular offence
or only those that the prison officials ask you to see?—A. I just see those—in
the last few years—that the Department of Justice, Remission Service, asks
me to see.

Q. You mean just in connection with the Remission Service?—A. Yes,
murder cases. :

Hon. Mr. GARsON: Those would be cases after the man has been convicted,
but before he is hanged.

Hon. Mrs. HopGes: I understand.

Hon. Mr. Farris: In that case all those facilities would be made available,
I take it? i

The WiTnEss: They would be, but at great inconvenience in certain places.

Hon. Mr. GARSON: A man pending his execution is not held in a peni-
tentiary. He is held in the provincial jail of the county in which he is to be
executed. I think that is what the doctor is referring to. It may be an
inconvenience there. :

Hon. Mr. Farris: From the suggestions we have had here we might as

~well see that done.

By Mr. Shaw:

Q. I would like to ask Dr. Cathcart if he sees any merit or virtue in the
suggestion made to this committee that a permanent board of psychiatrists be
set up, not employees of the defence, as it were, or of the Crown, but operating
as a separate and independent body to examine persons convicted of capital
crimes. Do you see any merit in that suggestion?—A. I see great merit, and
we psychiatrists have argued that out amongst ourselves, but we realize such
an arrangement, regardless of how independent and competent the board might
be, might deprive the accused or condemned of some right—and in the case
of the former it would run counter to the principles of court procedure.

Q. Yes.

By Mr. Leduc (Verdun):

Q. When a section of our Criminal Code provides for corporal punish-
ment, do you think it would be advisable to give to the judge the power to
order a medical examination by a psychiatrist before rendering his sentence?
—A. I have not given any thought to that. That is on corporal punishment;
I have not given any thought to that because I do not contact that.

Your question is quite valid from a professional point of view and I can
see—at least it would build up experience for the courts in dealing with that
type of case in which they would ordinarily order corporal punishment. It
would be an embarrassment to a psychiatrist, I think, to advise a judge on that
point. But as a physician, yes; from the point of view of ability to undergo
punishment, yes.

Q. Would it be the same thing in a case of murder, if the right is given to
an accused before the hearing of his case to have a medical examination by

an approved psychiatrist?—A. Yes; I am not sure what the whole meaning of
your question is.

Q. My question is this: is it in order to give the accused the right of having

a medical examination before the hearing of his ecase in order to prepare his
defence? —A. A psychiatric medical examination?
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‘ Q. Yes.—A. Well, I think there would be merit in that because I am sure
| I see some cases for the Department of Justice where the transcript of evi-
dence, after we have read it, indicates that they should have had an oppor-
tunity to have a psychiatrist present his views in court about the case. Yes,
I see those.

The PresipING CHAIRMAN: I asked you a moment ago if you had examined
any person charged with murder and you said that you had not for many
years. Do you mean that you have not given evidence in court for many
years, or that you had not made any examination?

The WrTnESS: It happens to be the same thing. The only murder case in
which I ever gave evidence in court was a case which I examined and that was
many years ago. Of course, I have given evidence in court since then but not
in a murder case.

By the Presiding Chairman:

Q. Your experience then has been on remissions?—A. Almost entirely.
Q. They are persons charged with lesser offences?—A. In court regarding
persons charged with lesser offences.

By Mr. Blair:

Q. Just to clarify the position, Mr. Chairman, your experience in connec-
tion with murderers in recent years has been in your examination of them
- after conviction in connection with commutation proceedings.—A. In recent
years it has all been in that type of case. I saw a chap named Lanoie in
Petawawa and gave evidence in court regarding him. That would probably
~ be four years ago.

Q. Could you perhaps tell the committee how many people convicted
of murder you have had occasion to examine in recent years?—A. Probably 25.
i Q. Have you been able as a result of examining these 25 people to form
i conclusions as to the type of the person who commits a murder and who is
. convicted of the offence of murder?—A. Yes. Probably first of all I should say
something about the way the cases come to me in the first instance. There
~ is the transcript of evidence which I am asked to review and then perhaps I
. see the man. This transcript of evidence has already been scréened by the
remission service and the more I see of this screening the more I think that
* they do a pretty' good job. It is true that they ask me to review some which
after examination, brove to be cases which are not mental unless one uses
- an extremely broad interpretation—but I have not dealt with one in which
. there has not been good reason for asking me to review the case. Usually it
is a type of case in which the motive is very obscure or one that is almost
. motiveless. Then, there is this other type of very brutal murder which I have
A mentioned where there is something that puzzles the reviewers of the evidence,

regarding the state of the man’s mind. There is already a quite careful screen-
ing before I see any evidence at all. I may have a phone call sometime
| mentioning certain aspects of the case and we will have a discussion about it.
- Then I will say, perhaps I. had better see the transcript of evidence or at
' least the summary of it. However, I see very few cases in which there is a
| frank psychosis, where the individual is suffering from hallucinations and
. delusions. I see very few of those. I think I have only seen one and it was
| very difficult to be sure that he was hallucinated. In my own mind I have .
. a feeling he was; but, a very capable psychiatrist whom I know very well
7 and respect highly did not think so. You see this is not an exact science;
. I am not trying to push that idea over at all. We are dealing with intangibles
- and impressions  and interpretations. It is quite different from any other
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By Mr. Fairey:

Q. When you are examining the transcript of evidence do you also see
the accused himself or the condemned?—A. Not always. Probably 25 per
cent of them.

Q. All you are asked to give an opinion upon is what is in the evidence
and not what you find out from the person himself who is being examined?—
A. Yes, but if the evidence is such that I feel within my own opinion that I or
someone else should see that man, then I ask the remission service and they
never refuse me. I can say that, one hundred per cent, I get the approval
of the minister almost automatically in that case.

By the Hon. Mr. Farris:

Q. In the case of any of the men who have been examined by you in a
murder case has the sentence been changed?—A. Yes. However, I cannot
give you particular information on that as I do not follow the case through
that far. The honourable Minister of Justice explained at one of the previous
sessions the whole follow-through in these cases. I am not familiar with that.
I do not know the ending unless I happen to see it in the papers.

Hon. Mr. GaArsoN: We can easily obtain that for the committee; the
number who are sentenced in the first place and the number where sentences
are commuted. It would be away less than 50 per cent.

The Wrirness: Yes. I think it would probably not be much more than
30 per cent if it is that.

Hon. Mr. GARsSON: The remissions branch raise this question as laymen in
respect of any set of dispositions in a case where there is any indication at all
of mental aberration and these go to the doctor. Some of them are so plainly
not a case of that sort that it is not necessary to see the man at all, but in other
cases he wishes to see the man and he does.

By Mr. Blair:

Q. The point which I wished to have cleared up is that Dr. Cathcart has
referred to him only a certain percentage of the remission cases. Doctor, these ¥
are referred.to you because there is some doubt as to sanity or mental condi-
tion, using that phrase widely, and in only a certain percentage of those cases
do you find that the convicted murderer has a borderline mental condition?—
A. Yes. I do not think those cases would be more than 30 per cent.

Q. At the previous sittings of this committee it was strongly pressed on
the members of the committee that murderers as a group are mentally sick.
We have heard words like psychopath and other technical terms to describe
them. Perhaps it would help the committee if you were to comment on this
expression of opinion?—A. In passing, a few remarks ago, I said in most of
the cases you would have to use a very broad stretch of imagination to think
in terms of a mental case. But I do see background situations in taking the §
history—almost a 100 per cent background—which make me feel sorry for the
poor devil. That probably will give you a good idea. But I try not to let that
influence me. '

Mr. Vavors: Dr. Catheart, may I ask you one question? I was not here at |
the start so the point may have been covered. It seems that I could say that
as a witness you do not feel that it is a very happy experience being in court
and that you feel sometimes you are not saying all that you know, and also
that the investigations sometimes are made under not very favourable condi- |
tions. But I think that the first point I would like to see covered‘is this. I
would like to ask the Minister of Justice to correct me if I am wrong, but T
understand that under the Criminal Code the line of insanity was drawn at a
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|- point where a man could not be found guilty if he could not differentiate
between right and wrong. As an expert in your field, are you satisfied that
* this line is drawn in the right place? I am asking you that because I have had
. experience with a case of a sexually abnormal man. There was a doctor there,
| an expert who claimed that, though the man did not know that what he was
| doing was wrong, he had impulses that he could not control. Of course, accord-
ing to the way the section stands, because it was agreed that he had the knowl-
edge that what he was doing was wrong, he had to be found guilty.

The WiTnEss: The difference between right and wrong comes up mostly in
relation to mental deficiency. The individual has not the wits to realize clearly
the difference between right and wrong. That is not very common. I get very
few of those cases; I am sure that I could count on the fingers of this hand
. those where there has been a question of mental deficiency to the extent that
they did not know right from wrong. Now, you were speaking of a case of
| sexual deviation. Compulsive features do enter into that, but they are mostly
~ of the type of compulsion that is regarded as neurotic and not psychotic. That
is, the man knows right from wrong, there is no question about that at all, and
he has his inhibitions, his code of conduct acting as inhibitions. Every psychia-
trist with any kind of practice at all has at least five or six, and sometimes I
. have at a time a dozen people who have strong compulsions. I had one man
in yesterday evening who has been disturbed for some time. He is getting
better, but he is still at times disturbed because he feels the urge to murder
his wife and son, the son whom he adores, but the back of whose head is shaped
exactly like that of his father-in-law. He therefore hates him too, but he is
not going to murder them, and I know that.

By Hon. Mrs. Hodges:

Q. That is neurotic?—A. Neurotic, not psychotic. There are no psychotic
elements in his case at all. I feel quite confident about him, in regard to being
a menace, but uncomfortable because he still is distressed. The degree of his

distress is an index of the very strong inhibitions.
1 Q. Do you not feel that he is likely to give way to that impulse at some
time?—A. Not at all.

By Mr. Shaw:

Q. I would like to ask Doctor Cathcart whether or not in his opinion the
. murderers whom he has seen are capable of being deterred by the threat of
. capital punishment.—A. No, I would say that 100 per cent of them have not
given it a thought until afterwards, of those that I see after they have been
screened in the way that I indicated.

Q. They would not be deterred by the knowledge that death was the
penalty?—A. Not at all. £

Hon. Mr. FaRrRris: Would they be deterred by the thought of Ilife
imprisonment? 7
' The WitnEss: No, I do not think that there is much thought of that.
Punishment does not seem to figure in their thinking prior to the act.

Hon. Mr. GArson: Could it be deterred by anything?

The PRESIDING CHAIRMAN: By force?
: The WiTNESS: Perhaps not, in a way. Yet in my preliminary remarks I
. was going to say something about a situation that you will probably hear
nothing about, that is the potential murderer, the man that could have
. murdered. We are dealing with those every day. In our little seven-bed
- psychiatric ward we had two that could have murdered, because they attempted

- murder and were sent to the psychiatric ward because even the police seemed
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to think that there was something funny about them. Of these two cases, it
turned out that one man had previously been in our hospital some seven years
ago. At that time we did not know his previous history, which was that he
had attempted to murder a man in Hull in 1936, when he pointed a loaded
gun at the man and it did not go off. He got a year for that and was released.
When we had him some seven years later, we did not know this previous his-
tory, and we suspected that he was a schizophrenic but not in any danger of
harming anyone. So we released him and he was back again last January at
the same time this other man was in hospital. This time he had stabbed
somebody, evidently with murderous intent. The other man was setting fire
to his brother’s barn and at the same time was armed and was making threats, .
but the police put in a judicious hand and corralled him, as they did the other
man, and so no further harm was done. As a matter of fact, I think that last
year we had in this little seven-bed ward here some six cases that could have
been murders. I do not say that that is the usual number, but it will give you
a little idea of how frequently attempts at murder that come up just like that,
are covered up, and properly so, by admission to mental hospitals, where they
are easily found to be mentally ill. It is not always easy and in the case of
these two men, one feature stood out, they presented no problem to us at all
during their stay in the ward. They were just as meek as mice. That co-
operative meekness is characteristic also, of many of the murderers I have seen
in jail or hospital. Rarely do they cause trouble or disturbance, usually they
are quiet, co-operative and relatively friendly and one may have to spend a
good deal of time and dig pretty deeply to get out the delusions if present. Do
not get the idea that the condemned man or the man awaiting trial, throws
delusions at you. That would be very unusual.

By Mr. Fairey:

Q. Doctor, may I ask you a question? I wish to follow up the question
by Mr. Shaw when he asked you to give a definite opinion as to the deter-
rent effect of the threat of the death penalty. It is not considered that it acts
as a deterrent?—A. In the cases I have seen, No.

Q. And then someone—perhaps the minister or the Honourable Senator
Farris—asked you if life imprisonment acted as a deterrent and you said no.
Do we conclude from that that in your opinion no form of punishment would
act as a deterrent in those cases? Or rather, no threat of any form of punish-
ment, shall I say?—A. I have a feeling that the retribution aspects of it do
not come up until afterwards.

Q. What I am leading into, of course, is this: would you say that is true
of all forms of punishment for all forms of crime?—A. I would be well out of
my field if I answered that question.

Q. The thing which has always disturbed me concerning the question of a
deterrent is that for a minor crime of a child stealing, we believe that smack-
ing his hand is a deterrent?—A. Yes, if it is quickly applied to a child.

Q. Now then, the only form of punishment where you can claim it does
not act as a deterrent is for the crime of murder?—A. No, it just happens we

are dealing with that at the moment, and I have not had too much experience
in relation to ordinary crimes.

By Hon. Mrs. Hodges:

Q. I would like to ask the doctor to go even further. Does he think the
threat of capital punishment deters a great many other people who do not
commit crimes and thereby do not get into the news? To me the question
of a deterrent means how many people does the threat of a certain punishment
keep from committing a crime. Does the doctor think that the average persca
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~ in the street is deterred from committing crime by his knowledge of the sentence
of capital punishment? Do you think the threat of the death penalty is a
deterrent to many people?—A. Well, I would find it very difficult to believe
that these armed robberies which develop by accident into situations of
murder—I would find it difficult to believe that they overlook the penalty; in
fact, I remember the time when the Capone gang was breaking up, or before
that in Montreal, it was the common story that there were lots of them there,
coming over and hiding out but leaving their guns at home because they were
in Canada.

Q. And were afraid of the death penalty?—A. And in Quebec—

Q. You are meaning to imply that they probably desisted from carrying
guns because they were afraid of the death penalty? That is the inference?—
A. Yes, that was the inference, and I think it is relatively true.

By Hon. Mr. Garson:

; Q. Is it not your difficulty and the difficulty of any witness answering

a question as to whether those who have committed murder were deterred
by the death penalty simply this: that the fact that they committed murder
is a proof that they were not deterred except in cases where they were ignor-
ant of the sentence of capital punishment. As the British commission reported,
no one knows of the people who were deterred by capital punishment because
they never committed the crime, and therefore did not become a statistic.
Would you disagree with that?—A. Not at all.

Hon. Mr. FARriS: There is' another limitation. You are only able to deal
- with cases where there is a mental condition. Your experience does not deal
~ with murders where there is no suggestion of a mental condition?

The WITNESS: Yes.

Mr. FAIREY: Perhaps it is not relevant but I was going to follow along
| with what the minister said. We have had so many expressions of opinion
~ from witnesses here that the threat of capital punishment does not act as a
deterrent and it has been based upon the cases of persons who have been
condemned.

Hon. Mr. GarsonN: That all comes out in the British commission, and it
seems to me to be a matter of ordinary common sense. How are you going
- to tell how many people were deterred by capital punishment or corporal
punishment if they have never committed a crime? They do not tell other
- people that they were contemplating it.

Hon. Mrs. Hopges: That is right.
The PRESIDING CHAIRMAN: Any further questions?

By Mr. Montgomery:

Q. From your experience do you think there is any way of screening
people before trial who have committed capital or serious offences? Is there
. any type of persons who should be examined by psychiatrists?—A. I am
not sure about types.

Q. I mean in cases where it looks like premeditated murder. You
have cases where they have thought it all out, you have holdups and then
. you have the group which comprises individuals who just seem to go into
= a rage and do something. Have you any way of classifying them?—A. You
i do have hold of something but it is not 100 per cent correct and therefore it
~ is difficult to put into a formula. Take for example cases of premeditated
. murder. The paranoid can premeditate murder and it could be delusional so
that is not a safe category.
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Q. I suppose it would be going too far to say that everyone should be
examined?—A. Yes, or we could abolish capital punishment.

Hon. Mrs. Hopges: You might have to examine more then.

The WiTnNess: Then they are automatically examined, senator, in the
penitentiaries.

By Hon. Mr. Farris:

Q. Is the examination not likely to be more carefully made if they are
thinking of hanging him?—A. I do not know. No, I think the more deliberate
and long term examination is by far the most accurate.

Q. How long a term?—A. For instance, in our psychiatric wards here
in the General Hospital and at the Civic Hospital we keep them anywhere from
30 days up to 60 days and sometimes a little longer. This apparently is done
not so much to diagnose as to treat, if we can and if they are amenable to that.

By Mr. Cameron:

Q. There is another body which has to determine whether there should
be any change in the law as we have been applying it in regard to persons
who are supposed to be unfit or fit to stand trial so I am not going to ask
you any questions about that. For my own information can you give me a
complete and dividing line between psychiatrists and psychologists and alienists?
I suppose their respective fields merge into one another?—A. I think the word
alienist is a term which has now been completely discarded. I remember when
I was in Buffalo there was an alienist whom I knew quite well. Alienists did
not have to be psychiatrists at all. The alienist whom I knew best was
Dr. Wilson who was my neurological surgeon, my chief in neurological surgery.
Dr. Wilson knew a lot about it, and was a skilled witness in court and I think
his knowledge was relatively sound. This was back in the period from 1911
to 1913. I do not recall, however, alienists in Canada. I was using the term
in a rather conjured up meaning as someone who is professionally interested
in the psychiatric aspects of crime. As I told you at the beginning, the
average psychiatrist is a treatment man and is not a crime specialist at all.
That is an occasional field for him and an uncomfortable one for him.

Q. What is the difference then between a psychologist and a psychiatrist?
Are they interchangeable terms?—A. A psychiatrist is preeminently a physi-
cian. The psychiatrist in Canada and the United States is always a physician;
but on the continent of Europe they do not need to be physicians in some areas.
In England, yes, and in Scotland and Ireland; and in France, I think. But
iq Austria and Switzerland, no; I think they have these psychoanalytic tech-
nicians who are not doctors at all. But first of all, a psychiatrist in this
cguntry is a doctor and he has all the training of a doctor in all types of
diseases, surgery, and so forth; then he specializes in psychiatry, studying not
only mental disease but ordinary nervous conditions—to use a lay term—and
they are by far the most numerous.

In my practice I would say that 90 per cent of my patients are not
psy'chotlc. and never will be. They are people who are distressed emotionally, but
entirely in control, and they are potentially curable.

: Now the psychologist’s functions are not in treatments at all. They are
in relation to assistance in diagnosis by means of special tests, and they have
developed very scientific tests. My hat is off to the modern day psychologist.

Q. I presumed you practised psychology and from there you went on to
practise psychiatric treatment. The terms seemed a bit confusing. I presumed
that a psychiatrist would use aptitude tests, or whatever tests there mlght
happen to be.—A. Aptitude tests are the function of the psychologist.
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Hon. Mrs. Hopges: They are used in connection with your psychiatric
treatment. You use these psychological tests.

Hon. Mr. GARsON: They are used for psychiatric treatment or diagnosis,
are they not? '

The WiTness: Both. These thematic apperception tests often give us a
clear lead as to what the guilt factors are so that we can approach them; but
we still approach them in a roundabout direction. You never deal with a
psychotic person by pointing your finger at him and saying: “Did you do
that?” You have to do it in a very subtle, roundabout way. But you do get
much information by means of the thematic apperception test.

Hon. Mr. FArriS: Are all these mental conditions representative of physical
conditions? !

The WITNESS: Oh, no. There is no known pathology in connection with
the great majority of mental conditions. There is no difference between their
nerve cells and nerve fibre construction than those of yours or mine, not a bit
of difference.

Hon. Mr. GARSON: Where does psychoanalysis come into the picture? Is
that the function of the psychologist or the psychiatrist?

The WiTneEss: That is the function of the psychiatrist but psychoanalysis
involves a very deep study of the mental mechanisms but it is not necessary
in the great majority of cases, and it is very time consuming, though quite
worth while in very special cases, probably in less than 10 per cent.

Mr. BrLAaiR: We heard a lot last year of another condition called that of
the psychopath. Would the witness care to tell us what the scientific definition
of psychopath is in relation to these several conditions spoken of?

The WiTNESS: Well, a psychopath is an individual who has what we call a
character disorder. He is not psychotic; that is, he has none of the symptoms
such as hallucinations or delusions or disorganization of his personality. Dis-
organization personality and the character disorders do not represent new
abnormal behaviour as in psychotics. Rather the abnormal traits have been
characterized for years, very often from childhood, though then not in the
same degree or manner as is seen in the adult psychopath.

Mr. BraiR: When you use the word “character” do you mean lack of
ethical and moral sense?

The WiITNESS: Yes; such character traits that are anti-social.

By Mr. Shaw:

Q. Can a psychiatrist do anything for a psychopath?—A. Not by himself,
no; but there is a type of case where, if they are co-operative, the full
psychoanalytic technique cdn sometimes help, but it would take a small army

of psychoanalysts to deal with the number of psychopaths that we have.

Q. Would you consider this: that the psychopath who commits a erime and
finds himself in the penitentiary—that is where he should be, just as an
ordinary prisoner? I ask this for a specific reason because we have had a
recent case of a nineteen year old lad. I think he is a potential murderer.
He was sentenced to two years, one year each for a different crime, and last
year he was convicted. He broke into a girl’s bedroom and stabbed her with
a pocket-knife, and for no apparent reason. He was sent to a provincial
medical institution by the magistrate for observation for thirty days and
the verdict was that he was a psychopath and he was sentenced to five years in
the penitentiary. I may say that I have known him since he was six years
of age and I think you have described him perfectly in describing the psycho-
path. But that case has troubled me. 'In due course he will come out of
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prison and they cannot keep him in after that term, because he received a
definite prison term. But to my way of thinking, unless something can be
done for him, he may commit a murder within a week after he gets out.
What would be your suggestion?—A. I wonder if you have read about the
method used in Denmark?

Q. No.—A. I think the answer is right there. There is no definite sentence.
They are sentenced to a special institution and it is an acceptable disciplinary
institution, not a rough and tumble one; and they can earn credits and they do.
But it is an indeterminate sentence and they know that and know they can
earn their way out, not by putting on an act which can be seen through,
but by real signs of character restoration.

: The PReSIDING CHAIRMAN: Do we have any institutions in Canada such
as you have just described?

The WiTNEsS: I know of none.

By Mr. Shaw:

Q. In this particular case I speak of, the defence lawyer condemned the
fact that we had not an institution where a lad of that kind could be placed.
Knowing this lad from the time he was five or six years of age I realize the
absolute necessity for such a place—A. We are up against that type of problem
all the time. We sometimes have to discharge those types from the psychiatric
service because they are not psychotic and you take a chance certifying them
because they could easily prove, unless their record was available and under-
stood, to a court that they were normal citizens and then you would be subject
to suit. Another point is that mental hospitals do not like to have psychopaths.
They can disorganize a place, often they are more difficult to deal with than
drug addicts, although quite often the drug addict is also a psychopath.

By Mr. Blair:

Q. I do not think I am unfair in saying that some of the evidence we
heard last year pressed upon us the idea that everybody who committed a
murder was a psychopath. Would you care to comment on that?—A. No, no.
« I will let you in on a little bit of a secret. I have seen murderers and when I
heard their whole story I have said to myself “If I were in the same situation
what would I have done”.

Hon. Mrs. Hopges: Better be careful, doctor, you are making a confession.

By Mr. Blair:
Q. That is not the result of being a psychopath?—A. No. What I would
regard as pretty nearly a normal reaction even though it is not acceptable.
Q. I think that the members of the committee will recall the kind of
testimony I have in mind. I have looked it over. I do not think that I am
being unfair in suggesting that some people came close to saying that every-
body who commits a murder is a psychopath.

Hon. Mrs. Hobges: That is right.

By Mr. Blair:

Q. And I think the committee would value your opinion on that—A. I
do not think that very many psychiatrists would say that, because the term
psychopath is not too accurate a one and is a pretty broad definition which
still does not include the nature of the act. After all, a great many murderers,
are first time criminals; that is a disturbing fact. A great many of those seen
_by me, are first time criminals, in which situations have come up that these
1nd1v1§uals just do not seem able to handle in any other way at the moment,
but this is not necessary on the basis of a character deficiency.
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Q. Doctor, we heard some evidence last year, particularly from the
police, which attempted to distinguish the crime of passion, as it were, from the
premeditated crime.—A. The crime of passion would not necessarily arise
from a disordered mental state, it could arise from a situation like my own.

Q. I would just like to have your comment which would indicate for the
record whether people who commit murder are all in a disordered mental
condition, whatever the technical description is?—A. No. I would subscribe
to that view, that they are not all; no. I think probably most of my col-
leagues also have that view.

Q. Perhaps you would be able to say that among some murderers at
least the capacity exists to appreciate the death sentence and to be motivated
by it?—A. Yes.

The PrREsSIDING CHAIRMAN: Putting it conversely to Mr. Blair, anybody
who is in his right mind could commit a murder.

The WiTness: Yes, I think it is possible.

By Mr. Montgomery:

Q. Following that, do you think that that individual should be hanged
if he is a first time offence committer? Circumstances have caused him to do
this and should he be taken entirely out of society or is there a possibilty of
that man reforming and being helped into being made a good citizen?—A.
In the majority of the cases that I have seen I would think that they could
well be helped and reformed as you call it.

By Hon. Mr. Farris:

Q. Do you mean turned loose on society again?—A. Not right away.
After all there must be some penalties. I am old fashioned enough for that.
There is another aspect to this question of penalties. Some people suffer more
from guilt than they do from the penalty. I have been confronted with that,
of dreadful guilt. One woman that drowned her child was psychotic for
days after but she recovered and in the mix-up of disposal she was sent back
to us at the psychiatric hospital. Then we got word that she had to go back
to jail and then to a designated provincial hospital. She was so well by
this time—I was 25 years younger—that I felt terribly badly about this. I
evidently showed it, because she said to me, “You don’t need to feel badly
about this at all, Doctor, because it will help me to wipe out what I did. I
should not have done that, even if I was not in my right senses.” That taught
me something: that people can have guilt so badly that they want some
means of squaring the account. So, from that point of view at least, I am
quite in favour of penalties. We made a mistake. If the woman had been
let loose I think she might have turned psychotic afterwards, because of the
profoundness of her guilt; but, being allowed to work it off in this way, she
felt easy.

Hon. Mrs. Hopges: Did she recover finally?
The WITNESS: I am sorry; I do not know that.

- Mr. Brair: Doctor, do you think that by and large people are apt to be
more deterred from the commission of a.murder by the threat of the death
penalty than by the threat of a sentence of imprisonment?

The WiITNESS: No, I have a feeling that the result would not be much
different. I doubt too that the incidence of murder would be much different,
- except for the acquisitive type of murder, the gunman type.
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Hon. Mr. FArriS: Your experience would hardly qualify you as an expert
on that?

The Wirness: No.

The PRESIDING CHAIRMAN: Are there any further questions? - Doctor,
I want to express to you on behalf of this committee our sincere appreciation
for your attendance here today and for the evidence you have given, which
will certainly be valuable in our deliberations. Thank you very much.
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MINUTES OF PROCEEDINGS
TuEespay, February 15, 1955.

The Jaint Committee of the Senate and the House of Commons on Capital
 and Corporal Punishment and Lotteries met at 11.00 a.m. to “consider and
. decide the question of a hearing for the executioner”. The Honourable Senator
Hayden, Joint Chairman, presided.

Present:

The Senate: The Honourable Senators Aseltine, Farris, Fergusson, Hayden,
Hodges, and Veniot.—(6).

The House of Commons: Miss Bennett, Messrs. Boisvert, Brown (Brant-
ford), Brown (Essex West), Cameron (High Park), Fairey, Garson, Lusby,
Shaw, Mrs. Shipley, Messrs. Thatcher, Valois, and Winch.—(13).

In attendance: Mr. D. G. Blair, Counsel to the Committee.

i The presiding chairman sought the opinion of the Committee as to whether
or not a verbatim report should be taken of today’s proceedings. After dis-
- cussion thereon, Mr, Winch moved, seconded by Mr. Shaw, that a verbatim
. report be taken of today’s proceedings on the question before the Committee.
On division, the said motion was negatived—(Yeas, 2; Nays, 15).
The proceedings of the Committee continued in open session without
N further verbatim report of the Committee’s deliberations.
Mr. Winch moved, seconded by Mr. Thatcher, that the Committee ask
: the executioner to give evidence before it and that the Subcommittee on
| Agenda and Procedure make the necessary arrangements. After considerable
discussion thereon, the said motion was negatived, on division—(Yeas, 5;
- Nays, 12).

At 12.05 p.m., the Committee adjourned to meet again as scheduled.

TuEsDAY, February 22, 1955.

The Joint Committee of the Senate and the Hduse of Commons on Capital
and Corporal Punishment and Lotteries met at 11.00 am. The Honourable
. Senator Hayden, Joint Chairman, presided.

Present:
3 The Senate: The Honourable Senators Aseltine, Fergusson, Hayden, Hodges,
. and Veniot—(5). "

; - The House of Commons: Miss Bennett, Messrs. Boisvert, Brown (Essex
. West), Fairey, Garson, Johnston (Bow River), Leduc (Verdun), Mitchell
(London), Montgomery, Murphy (Westmorland), Thatcher, Valois, and Winch
| —(13). :

In attendance:

Representing ‘the Canadian Association of Exhibitions and Affiliated

| Williams, Vancouver, B.C.; Mr. Walter Jackson, London, Ontario; Mr. Emery
. Boucher, Quebec, P.Q.
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Counsel to the Committee: Mr. D. G. Blair.

On behalf of the Committee, the presiding chairman welcomed Mr. John-
ston (Bow River) to its membership in place of Mr. Shaw. :

On motion of Mr. Fairey, seconded by Mr. Mitchell (London),

; Ordered,—That this Committee do authorize payment of the travel and
living expenses incurred by Counsel to the Committee in attending, on behalf
of the Committee, a conference of interested bodies on the subject of corporal -
punishment and related matters to be held at Kingston, Ontario, February
22 to 25.

The presiding chairman announced that a bound volume of the Minutes of
Proceedings and Evidence of the previous session’s corresponding Committee
has been mailed to each member of this Committee.

Mr. MacTavish, representing the Canadian Association of Exhibitions, was
called. Mr. MacTavish introduced the members of the delegation and pre-
sented the brief of the association (which was taken as read in view of advance
distribution to the Committee). Mr. MacTavish commented on the brief in
relation to exemptions in section 236 of the Criminal Code and, in particular,
to advance admission-ticket sales by agricultural fairs.

Mr. Moffit, representing the Pacific National Exhibition, was called and
allowed to read the brief of that organization (which had been distributed in
advance to the Committee) relating to advance admission-ticket sales by agri-
cultural fairs and to exemptions in section 236 of the Criminal Code.

Mr. MacEachern, representing the Western Canada Association of Exhibi-
tions, was called and allowed to present and read the brief of that association
relating to exemptions in section 236 of the Criminal Code.

The witnesses and other members of the joint delegations were questioned
by the Committee on their submissions.

During the course of the questioning period it was agreed that the text
of a letter, dated January 4, 1955, from the Attorney General of British Colum-
bia to the Pacific National Exhibition be printed as an appendix to this day’s
evidence. (See Appendix)

. At the conclusion of the questioning period, it was agreed that the delega-
tion would submit to the Committee for consideration at an early date a pro-
poseq draft of an amendment to the Crominal Code that would satisfy their
requirements.

The presiding chairman expressed the Committee’s appreciation to the
members of the delegation for their submissions.

The witnesses retired.

At 1.00 p.m., the Committee adjourned to meet again as scheduled.

A. SMALL,
Clerk of the Committee.
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PROCEDURAL DISCUSSION
! TuESDAY, February 15, 1955.
11.00 A.M.

The PrRESIDING CHAIRMAN: (Hon. Mr. Hayden): Gentlemen, we have a
quorum and I will call the meeting to order.

The item before us this morning is the report from the subcommittee
adopted at our last meeting; namely, that this committee consider and decide
the question of hearing the executioner. This is the matter which is before
us now.

There is another point I should bring to your attention first. What is said
this morning on the subject of whether we should or should not call the exe-
cutioner as a witness would not ordinarily come within the category of
evidence for the purpose of our inquiry. I was wondering whether in those
circumstances we should have a Hansard report of the proceedings. All we
would have would be an expression of the views of the members of the
committee and the determination of the committee. My feeling in the matter
is—and I am only cne of the members of the committee—that we will not
need a Hansard report. However, I am in the hands of the committee on that
point. Would you care to make a motion?

Mr. WincH: I would move we have a complete Hansard report.
Mr. BoisverT: I am opposed.
Mr. SHAW: I will second the motion so that it may be debated.

The PRESIDING CHAIRMAN: We have a motion duly moved and seconded
that we have a complete Hansard report.

Mr. BoisverT: Mr. Chairman, I do not think we need to have a steno-
graphic report of what will take place today. I do not think that it is necessary.
It will not help the committee, after all; so, I am opposed to having what is
going to be said here this morning reported.

Mr. BrowN ' (Essex West): Should we ask ourselves, Mr. Chairman,
whether or not, if we were considering inviting some other witness before this
committee, we would take down all the procedural discussion. I think not. I
think it is clearly a procedural matter, one which is of no value to the public.
Certainly it has no bearing on the decision and the committee can change its
procedure at the next meeting if if desires. My own thought is that it would
be valueless so far as evidence is concerned. A stenographic report of the
discussion is of no value at all to this committee or to the public at large.

Mr. FAIREY: Perhaps the mover of the resolution would tell us what value

~ he attaches to a record of our discussions in this matter.

Mr. WincH: Mr. Chairman, I think that a record is very valuable-in this
way: we have been given by the Senate and by the House of Commons a
certain job to do and that job, in one of its three phases, is the consideration
of capital punishment. Now, capital punishment in Canada is hanging. There
is only one man in Canada who does it. I am sorry, there are now two. I
saw you shaking your head. There are now two, one in Ontario and one in
Quebec. Sir, if we are to make a thorough.study then it involves the question

. of hanging and so I think that it is important that any decision we make
~ as to whether or not we hear the hangman should be a matter of public record.

If we do hear him, why? If we do not hear him, why? I think this should go
on the record. I could say much more but I am going to wait until we come

. to the actual question which is before us.
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The PRESIDING CHAIRMAN: Does any other member of the committee wish
to express his views before we have a vote?

Hon. Mr. FARrIS; Mr. Chairman, I have not been present at quite a number
of the meetings and have tried to make up that by reading what has been
printed. My prediction is if we do not watch out we will have such an assem-
bly of material that we will never read it and it will be confusing. I think that
it is rather essential we confine our record to those things that are really
involved in the inquiry itself.

The PRESIDING CHAIRMAN: Are you ready for a vote?

Hon. Mr. ASeLTINE: The time to call the hangman, if we do call him, would
be after we decide to adopt capital punishment.

Mr. WINCH: On a point of order, we are not discussing the calling of the
hangman. We are just discussing now whether or not our discussion on that
question should go into Hansard.

Hon. Mr. ASeLTINE: I agree. I am out of order.
Hon. Mrs. HoDGES: Question.

The PrRESIDING CHAIRMAN: The motion is that there be a Hansard reporf
of the discussion as to whether or not we call the hangman as a witness.
(On division, the motion was lost).

(The meeting continued in open session, without verbatim report).




EVIDENCE

FEBRUARY 22, 1955.
11:00 a.m.

The PReESIDING CHAIRMAN (Hon. Mr. Hayden): Ladies and gentlemen, it
being 11 o’clock, I shall call the meeting to order.

Now, the first item of business before the committee this morning is to
welcome Mr. C. E. Johnston of Bow River who is replacing Mr. Shaw on this
committee. We will defer your speech of appreciation, Mr. Johnston, until you
see how the committee functions.

The second item is that we want authority for our counsel to attend a
conference at Kingston tomorrow. The purpose of the conference concerns the
question of corporal punishment. I would like to have a resolution authorizing
his travel expenses to attend the conference in Kingston.

Mr. FAIReEY: I so move.
Mr. MiTcHELL (London): I second the motion.

The PRESIDING CHAIRMAN: Those in favour? Opposed?
Carried.

The PrReESIDING CHAIRMAN: I hope you have noticed that the steering com-
mittee has done very well by this committee in seeing that each member has

been provided with a bound volume of last year’s proceedings for handy
reference.

Today we have the Canadian Association of Exhibitions and the Pacific
National Exhibition represented. The briefs, I understand, have been dis-
tributed. Mr. Duncan MacTavish is going to speak on behalf of the Canadian
Association of Exhibitions, and I believe he will also present to you the rep-
resentatives from the Canadian Association of Exhibitions who are here today.
Would you come forward, Mr. MacTavish.

.MR. DUNCAN K. MacTAVISH, Q.C., Called

The WITNESS: Mr. Chairman, honourable ladies and gentlemen, I appear
here on behalf of the Canadian Association of Exhibitions. In the delegation,
Mr. Chairman, are the following gentlemen:—

Mr. Stephen MacEachern, manager of the Saskatoon Exhibition and
president of the Canadian Association of Exhibitions; Mr. Walter Jackson,
manager of the Western Fair, London, Ontario, and a director of the Canadian
Association of Exhibitions. Would, you like these gentlemen to stand?

The PresiDING CHAIRMAN: Yes, please.

The Wrrness: I would ask Mr. MacEachern and Mr. Jackson to stand
up please. The delegation also includes Mr. H. H. McElroy, manager of the
Central Canada ‘Exhibition, Ottawa, Ontario; Alderman Donald Reid, vice-
president of the Central Canada Exhibition. Alderman Reid is an alderman
of the city of Ottawa; Mr. J. K. Clarke, assistant manager of the Central
Canada Exhibition; Mr. Evans McGregor, assistant manager of the Western
Fair, London, Ontario; Mr. S. L. Small, who is not here yet, is president of the
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Western Canada Fairs Association; Mr. Emery Boucher, secretary of the
Canadian Association of Exhibitions and manager of the Quebec Provincial
Exhibition. :

Now, Mr. Chairman, I understand the British Columbia delegation may
be making representations of their own and they will, I believe, speak later.

The brief, Mr. Chairman and honourable ladies and gentlemen is short,
and I do not propose to read it, but with your permission, I would like to make
some comment after which, if there are any questions, I shall be glad to answer
any I can or refer them to the gentlemen who are here.

The following brief, of course, is directed to section 236 of the Criminal
Code and more particularly to subsection (d) and (e) and the provisos which
I shall refer to in detail in a few moments.

The Canadian Association of Exhibitions wishes to express its appreciation
to this Committee for the opportunity granted to it to present the views of its
members on the question of the present provisions of the Criminal Code with
respect to lotteries as they affect agricultural fairs and exhibitions.

This is a question vital to the success of exhibitions and fairs operated by
members of the association.

The Canadian Association of Exhibitions represents either directly or
indirectly through provincial associations, 302 agricultural fairs or exhibitions.
The association has obtained from its members certain statistical informa-

tion for the year 1953 which we believe will be of interest to this Committee
and which will be referred to in the course of this brief: —

1. Total value of all land, buildings and equipment

owned by members of the association ............ $97,347,365.44
2. Total capital expenditures made in improvements

and additions to property owned by members of

the assoctation ', « i b SR s b Sh AR 3,766,308.40

3. Total operating receipts of all members of the

associationi LIt e A e e S R 10,541,355.22
4. Total operating costs of all members of the

association - L. Lo T e e T 9,359,611.38
5. Total federal, provincial and local grants received

by members of the association ................ 1,582,133.90
6. Total operating costs of the agriculture sections of

members of the association &l . s -heisi, oy 3,618,634.60
7.- Total prize money paid to exhibitors (included in

operating costs for agriculture sections)........ 1,262,546.42
8. thal number of agricultural exhibitors receiving

DYIZE TNONCY w56 ¢/s s ia sia ¢ o LU Ii o rs e o S Lk U e 54,427

The present proviso to section 236 of the Criminal Code exempting agri-
cultural fairs and exhibitions from subsections (d) and (e) of section 236
except in so far as they relate to any dice game, shell game, punch board or coin
table was enacted by 15-16 Geo. V. c. 38 5. 4 (1925). At that time there was
some discussion in the House of Commons on the proposed amendment which
discussion appears in 1925 Vol. V House of Commons debates at page 4204. The
Honourable Mr. Lapointe, then the Minister of J ustice, advised that the Depart-
ment of Agriculture had recommended this proviso and that the sgecially
obj?ctiqnable games were excluded. It was emphasized that the proposed
legislation was a necessity if agricultural exhibitions and fairs were to be
financed and we believe that it was on this basis that the proviso was enacted.
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As has been stated above the member fairs of the association expended
in 1953 the sum of $3,618,634.60 on operating costs of agriculture sections and
of this amount $1,262,546.42 was paid out in prize money to 54,427 exhibitors.
It is to be noted that money expended in this connection exceeds the total
federal, provincial and local grants by approximately $2,000,000.00 and it is not
unreasonable to estimate that if the proviso to section 236 of the Criminal Code
were to be repealed and if the member fairs of this association were therefore
unable to operate midways in all their phases as they now do, then further
demands would have to be made upon the government at the federal, provincial
or local level for financial assistance if agricultural fairs and exhibitions are
to continue to operate.

This association is of the opinion that its member fairs are primarily

_ interested in the agricultural aspect of their exhibitions and that these exhibi-

tions are still predominantly agricultural and this is particularly true in the case
of the smaller fairs. While the large exhibitions might for a time survive the
loss of revenue which would undoubtedly occur should the said proviso be
repealed an immediate hardship would result to the smaller fairs. An agricul-
tural exhibition cannot exist without a large number of exhibitors and a great
majority of these exhibitors are prepared at the small county fairs and therefore
it is essential that these small fairs continue in operation in such a way to be
attractive to the exhibitor and to ensure the training of exhibitors for the larger
exhibitions.

It was said in the House of Commons during the debate in 1952 concerning
the amendment to the Criminal Code referred to above that the midway
attracts as many people as the agricultural exhibition itself. We doubt that
this statement is true today but we suggest that the midway, including the
type of entertainment which is permitted under the Criminal Code, has become
an integral part of not only the small county fair but also of the large exhibition
and the public expects to and anticipates enjoying itself in this way when
attending exhibitions and fairs. While it is realized that the attendance at the
exhibitions and fairs would decrease if these games were not permitted it is
believed that if they only attract a certain section of the public to the exhibition
they have served a purpose as that section of the public is undoubtedly attracted
to the agricultural exhibits when in the fair grounds and thus we believe these
games assist in stimulating the interest of the public in the agricultural aspect
of the fair or exhibition which is, as we have submitted, the subject of first
importance to the members of this association. There are also many who come
primarily to see one or the other or all of the agricultural exhibits but they
too look forward to enjoying the midway and the various games of which it
is composed. We suggest that there is no reason why the public should be
deprived of this pleasure.

Referring again to the debate in the House of Commons mentioned above,
it was said also that these exhibitions are undoubtedly of great educational
value from the point of view of agriculture. It is the submission of this Asso-
ciation that this statement is just as true today as it was in 1952 and, in fact,
the funds expended on the operating costs of agriculture sections of member
fairs has increased considérably since 1925 as has the amount of money paid
out by way of prizes to exhibitors. In addition to this the costs of operations
generally have increased to such extent that the additional revenue provided
by the operation of the midway and the games in question is now an absolute
necessity if the agricultural programs which have been carried on by member
fairs are to be continued on an effective basis.

This association has considered with interest the minutes of proceedings
and evidence taken before this. committee and more particularly the evidence
dealing with the question of lotteries and the several references to the present
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exemption in favour of agricultural fairs and exhibitions. The question has
been raised from time to time as to what action may be taken to ensure the
honesty or otherwise of the operation of the various games in a midway which
are permitted at agricultural fairs and exhibitions pursuant to the proviso to
section 236. The member fairs of this association are responsible for their own
operation and each member fair supervises diligently the conduct of the
operators of these various games and if any game were found to be dishonest
it would be closed immediately. It can be seen therefore that the public has
protection in this connection and the committee will appreciate that it is
absolutely necessary for the management of each fair or exhibition to continue
this practice in order to maintain the good will of the public generally. It is
interesting to note that Mr. W. B. Common, Q.C., director of public prosecutions
for the Province of Ontario, has stated before this committee that to his
knowledge in the last fifteen or twenty years there was only one occasion where
a game was closed up on account of dishonesty at the Toronto exhibition. The
Torento exhibition is operated by the Canadian National Exhibition, a member
of this association, and is one of the largest exhibitions of its kind in the world.

This association has now presented its views to the committee in support of .
its contention that the present provisions of the Code in so far as they affect
agricultural fairs and exhibitions should be maintained. However the experi-
ence of various member fairs of the association has shown that the wording of
the proviso to section 236 is such that it may be given several interpretations
and the association would like to submit at this time that the said proviso should
be enlarged in order to clarify a situation which has developed concerning its
interpretation.

Many agricultural exhibitions and fairs conduct an advance sale of general
admission tickets throughout the area in which they are located. These tickets
bear numbers and during the course of the agricultural fair or exhibition they
are drawn for such prizes as automobiles and television sets. The drawing is
usually made on the final night of the exhibition and while substantial prizes
are given the total receipts from the sale of tickets both as admission and to
gualify for the drawing of prizes has far exceeded the value of the prizes and
is a very important source of revenue to any agricultural fair or exhibition.
Certain member fairs have ceased to follow this procedure until the law has
been clarified and we understand that the attorney general of one province
has ruled that the sale of such tickets outside the fair grounds is not permissible
unled the Criminal Code and that the sale of the tickets can only take place
within the fair grounds during the progress of the fair.

The sale of tickets in this manner is a vital source of income and in
addition to this it does encourage the general public to attend the agricultural
fair or exhibition in question. The proceeds from the sale of these tickets acts
as a very real form of insurance against adverse weather conditions at the
time of the exhibition.

Therefore this association respectfully requests the committee to consider
an amendment to the proviso to section 236 of the Criminal Code to clarify
this misunderstanding and to ensure that agricultural fairs and exhibitions

will be permitted to sell tickets in the manner indicated above prior to the
actual commencement of the undertaking.

! The association would again like to express its appreciation to the com-
mittee for being permitted to make this presentation and officers of certain
of the member fairs of the association are available and willing to answer any

enquiries which members of this committee may have in connection with
this brief.
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The Wirness: The Canadian Association of Exhibitions represents, either
directly or indirectly, 302 exhibitions and fairs that are held annually through-
out the country from coast to coast. On the first page in the fourth paragraph
of the brief there are some statistics which I shall not read but to which I
I would like to draw your particular attention because these statistics indicate
the size of the business done by the exhibitions and the importance of exhibi-
tions and fairs in terms of their impact on the public of this country.

If I may, I would just like to refer to one item, the last one, number 8,
which shows that the total number of agricultural exhibitors who received
prize money in the year 1953 was 54,427. That, I suggest is an interesting
statistic because it indicates that 54,427 of a vastly larger number of exhibitors
were successful in obtaining prizes and it indicates, in my submission, the
type of active interest that is maintained in exhibitions and fairs.

Now, I shall say a word about the history of the particular matter which
we wish to discuss with you, and it is, of course, the so-called exemption that
fairs and exhibitions have enjoyed in respect of certain games of chance.
In 1925, by the enactment 15-16 Geo. V. chapter 38, section 4 there appeared
for the first time the exemptions which are now contained in section 236
of the Criminal Code and if I may do so, I think this may be an appropriate
moment in which to make specific reference to the wording.

Section 236, as you of course know, reads:

“Every one is guilty of an indictable offence and liable to two years
imprisonment and to a fine not exceeding two thousand dollars who—"
Now, I come down to two short subsections (d) and (e):
“(d) disposes of any goods, wares or merchandise by any game
or mode of chance or mixed chance and skill in which the contestant
or competitor pays money or other valuable consideration; or—”

The PRESIDING CHAIRMAN: Could I interrupt for just one moment. You
will find that information in the first sittings of the committee last year.

The WiTNESS: The reference there is to be found on page 58 of the hearing
of this committee last year.

(e) induces any person to stake or hazard any money or other
valuable property or thing on the result of any dice game, shell game,
punch board, coin table or on the operation of any wheel of fortune:

The proviso, which is the matter I suggest specifically before the com-
mittee, follows: TR
Provided that the provisions of paragraphs (d) and (e) of this
subsection in so far as they do not relate to any dice game, shell
game, punch board or coin table, shall not apply to any agricultural fair
or exhibition, or to any operator of a concession leased by any agricul-
tural fair or exhibition board within its own grounds and operated
during the period of the annual fair held on such grounds.

Therefore, as a result of the proviso which I have just read, agricultural
fairs and exhibitions were granted an exemption from the results of subsec-
tions (d) and (e) subject to the exceptions that were referred to, shell games,
and the like.

Hon. Mr. ASELTINE: Mr. Chairman, may I ask a question?

The PRESIDING CHAIRMAN: Just a minute, please. Are we not going to
follow the same practice we followed last year which was to hear the presenta-
tion through and then give each member of the committee an opportunity to
ask questions?

Hon. Mr. ASELTINE: I think this would be the proper time to ask what I
was going to ask; however, if that is the rule I bow to it.
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The PRESIDING CHAIRMAN: This rule was made last year in this committee.

Mr. WincH: Mr. Chairman, I suggest that we follow the same procedure
as last year.
Carried.

The WiTNESS: That proviso, as I was saying, in effect grants some exemp-
tion from the impact of the two subsections (d) and (e), of section 236 of the
Criminal Code.

When this came before the House of Commons, the Honourable Mr.
Lapointe, the then Minister of Justice, advised that the Department of Agri-
culture had recommended this proviso and that the special objectionable games
were excluded. Those were the games to which I just made reference which
you will note are excluded by the proviso, so that the full impact of the Criminal
Code, section 236, subsection (d) and (e) still run as against what were
referred to then in the House of Commons as objectionable games.

It was emphasized that the proposed legislation was a necessity if agricul-
tural exhibitions and fairs were to be financed, and we believe that it was on
this basis that the proviso was enacted.

That brings me to the importance of fairs and exhibitions. The primary
interest in respect to fairs and exhibitions is agriculture, of course, and it is
obvious for that reason in 1925 it was the Minister of Agriculture who was
quoted by the Minister of Justice as the minister who had recommended and
probably urged that this exemption be given to the fairs and exhibitions.

I think it is not necessary here for me to attempt to outline to you the
importance of agricultural fairs in the development and maintenance of interest
in agriculture, and as a secondary matter, the stimulation of interest in indus-
trial matters, because fairs, perhaps more particularly the ones that we know
as Class A fairs and exhibitions in the larger cities have, as you know, placed
in recent years quite an accent upon industry as well. But always and still the
fundamental emphasis is on stimulation of interest and activity in agriculture.

The very life blood of these fairs is attendance. I am sure all of you
observed the keen interest taken, for example, by the newspapers in daily
attendance at fairs. Almost all local papers carry stories daily on the number
of people that attended the local fair. The life blood of the exhibition business
is that there will be a large attendance. By obtaining a large attendance, a large
list of exhibitors can be obtained and in this way prizes can be made available
for excellence in agricultural pursuits, domestic pursuits, and artistic work of
all kinds. p

In order to stimulate attendance at fairs, it has been found necessary to
bring to the fair attractions which encourage people to attend, and this again is
historical and traditional.

In the older countries of Europe, the fair days have been exciting and
interesting occasions. There have always been little shows attached to them;
and such shows and games have now been perpetuated in what we in this
country know as the midway.

The midway in an exhibition is that portion of it which is dedicated to
shows and other attractions and the games that are referred to in the proviso.

I suggest, Mr. Chairman and honourable ladies and gentlemen, that you
look at this from a broad and over-all position. The fun of the fair has become
traditional for these gatherings where a large number of people mainly
interested in agricultural pursuits take a few days off and come to the local
centre to do several things: to see what their neighbours and others are’doing
in terms of agricultural development; to exhibit and to hope to receive prizes
for excellence in their own agricultural pursuits, domestic pursuits, and artistic *
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work. But also it is a time of entertainment because I think a traditional
| pattern for this sort of thing is for the person who comes from the rural com-
munity to the local centre is to bring along members of the family young and
old to enjoy a variety of pursuits, among them the exhibition and examination
of the work of other people.

This has a great educational value not only to the adult but to the young
as well; but to make these visits attractive it has been found necessary and
desirable to provide midway entertainment.

I think it is important—and this is referred to in the brief—that in respect
of the games with which we are concerned here, Mr. W. B. Common, Director
of Public Prosecutions for the Province of Ontario, stated before this committee
last year, I think, that, to his knowledge, in the last fifteen or twenty years
there was only one occasion when a game was closed at the Toronto Exhibition
on account of dishonesty. And as you know, the Toronto Exhibition is one of
the largest in the world.

Mr. Common has said—by implication at any rate—that in the main these
games to which we refer are honestly operated. They are, as we all know,
constantly checked by the local authorities to see that they are operated
honestly and that standards are maintained. So I think the committee may
take it that the exemption which has been granted and which has now been
in effect for thirty years has not opened up abuses, and that the games of
chance that are permitted are regulated and are decently and fairly operated.
The submission which is made in this brief is in principle that the status quo
be maintained; that the principle enunciated in the proviso be not departed
from.

! There is however one further point that we wish to make and that is the

. request for a clarification in the wording of the proviso, and this is in respect
of the sale of advanced tickets to exhibitions and agricultural fairs. As I am
sure many of you know, also for the purpose of stimulating attendance at
exhibitions it has been the policy and practice of many exhibition associations
to sell advance tickets at a discount and with a prize attached, or a series of
prizes, designed to stimulate the sale of the tickets and to award and encourage
the efforts of the ticket salesmen.

Under the provision you will notice—and I do not intend to do any
hair-splitting of words—the last three words are “on such grounds”. Now, the
advance sale of tickets does not, except in unusual circumstances, take place
on the exhibition grounds. The advance sale necessarily takes place through-
out the area in which the exhibition is held. The point has been argued, and
there have been prosecutions—I do not know how many—I know of one local
prosecution in respect to the sale of advanced tickets and the final decision is
not too satisfactory. The basis of the charge was that the advance sale which

I‘ was attacked did not take pluce on the exhibition ground and that therefore
the salesman did not have the benefit of the proviso even if he could have
- brought himself within it or other grounds. We would respectfully request
that when the proviso is being considered some thought might be given to
clarifying the situation so that it would be made clear, as we believe it was
the intention of parliament that it should be so in the first instance, that the

sale of advanced tickets no matter where sold would have the benefit of the
proviso.

I have not, Mr. Chairman, produced or attempted even to draft a sug-
gested change in the wording because I felt it would not be proper to discuss
‘ detailed wording at this time, but if at a later date we could be permitted
to submit a wording we, of course, would be glad to do so.
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The request that we make in this brief on behalf of the Canadian Associa-
tion of Exhibitions is that in principle the basic provisions of the proviso be
maintained and continued as they have been for the past 30 years subject to
the suggested clarification to bring clearly within the proviso the sale of
advanced tickets.

Thank you, Mr. Chairman, honourable ladies and gentlemen. I will be
pleased to answer any questions.

Mr. WincH: Mr. Chairman, may I make a suggestion?
The PRESIDING CHAIRMAN: Yes.

Mr. WincH: In view of the fact that the presentation of the honourable
gentleman who has just spoken and the presentation of the Pacific National
Exhibition are along similar lines I would suggest that we hear the presentation
of the P.N.E. at the same time so we may ask questions.

Mr. BROwN (Essex West): I might state that we did not know the Western
Canada Association of Exhibitions was presenting a brief. The general rule,
as you know, is to submit these briefs in advance and circulate them among
members. If it is your pleasure I would recommend, Mr. Chairman, that we
circulate this brief now and hear the Pacific Coast exhibition group and the
other group as well.

The PresmING CHAIRMAN: And postpone the questioning until they have
all been heard?

Mr. FAIREY: Yes.
The PrRESIDING CHAIRMAN: Very well.

We now have Mr. Moffit to speak on behalf of the Pacific National
Exhibition. Mr. Moffit would you please state your title and position with
the Pacific National Exhibition.

Mr. ]J. S. C. Moffitt, President, Pacific National Exhibition, called:

The WITNESS: Mr. Chairman, ladies and gentlemen, I am president of the
Pacific National Exhibition in Vancouver, British Columbia.

The Pacific National Exhibition of Vancouver, British Columbia, wishes
to express its appreciation of this opportunity to present its views with rela-
tion to the subject of lotteries.

While the exhibition is a member of the Canadian Association of Exhibi-
tions which has made, or is making representations to your committee, our
directors believe that an individual submission should.also be made in view
of the extreme importance of the subject in our planning and operation.

We are also faced with a situation of extreme urgency in respect to
the 1955 exhibition and the subject matter of this presentation.

The Pacific National Exhibition, organized in 1908 and which held its
first fair in 1910 as the Vancouver Exhibition, is a non-profit organization
dedicated to the advancement of British Columbia industry and British
Columbia people. - Membership is obtained by the payment of annual fees
or a lifetime membership fee. Directors, representing practically all industries
and the professions, receive no remuneration and give a wvast amount of
their time. This is also the case with approximately 200 members of various
committees. Surplus revenues of the Pacific National Exhibition, in /ts year

round operation of facilities, are devoted exclusively to improvement and
expansion of plant. “
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It should be noted, of course, that in common with other agricultural
fairs certain financial assistance was granted in the case of buildings erected

. for agricultural show purposes. We are grateful for the recognition of the

Canada Department of Agriculture in many ways.
Title to all lands and buildings of the Pacific National Exhibition is held

. by the city of Vancouver. The borrowing power of the city of Vancouver,

subject to limitations due to other civic requirements such as services, is used
by the exhibition in addition to its surplus funds, for expansion purposes.

- The exhibition, however, meets all sinking fund and interest payments.

Present annual financial obligation in this respect is now approximately
$100,000 annually. Value of the Pacific National Exhibition buildings is

. now approximately $7,000,000.

The Pacific National Exhibition is, and always will be an agricultural

: fair and is the only major exhibition of its kind in the province of British
. Columbia. Attendance in 1954 was 871,420 over the 11-day period and makes

the Pacific National Exhibition second only to the Canadian National Exhibi-

| tion in Canada, fifth largest upon the entire continent and second on the entire
- Pacific Coast to the Los Angeles County Fair at Pomona, California.

We have conducted an advance sale. of tickets at the Pacific National

- Exhibition since 1925. The event is now traditional and expected by the
. public. It has also become an established anticipated revenue in the long
. range planning of the exhibition.

The advance sale offers five regular fifty-cent general admission tickets

" for two dollars.

Tickets are sold by agents on a commission basis. The total commission
paid by the exhibition for special publicity, supervision, distribution and sale
of tickets is fifteen per cent. Prizes, including automobiles and merchandise

- orders on exhibitors were offered in 1954 to a value of approximately $12,000.
. A public drawing takes place under carefully supervised and audited control

on the final night of the fair.
It has been held by the city prosecutor of Vancouver, up to this time,

- that the conducting of such a drawing and the staging of such an event was

within the provisions of the exemptions granted agricultural fairs in the
Criminal Code of Canada, which ruling remained unchallenged by the Depart-

ment of the Attorney General until recently.

The honourable the Attorney General of the province of British Columbia
has now ruled, however, that this interpretation is not correct. Although, we
understand, that he has recommended to the committee that the law be amended

' to permit such sales by agricultural fairs. It will thus be seen that possible

revision and clarification of the Code by your committee is of extreme

| importance to the Pacific National Exhibition. The fact that the establishing

of agents, preparation of tickets and publicity and administrative arrangements

| must be completed by June 1, each year, accentuates the urgency of the

situation. Y

The directors do not desire ‘to burden the honourable members of your
committee with extensive fiscal statistics. It is felt, however, that attention
should be drawn to some figures so that a proper relation may be obtained
between the returns from the advance sale of admission tickets to the revenues
of the Exhibition. ’

Total revenue from year-round sources in 1954 was $1,104,814.08 with total

. operating expenses at $910,673.93, leaving $194,140.15 for transfer to the surplus
~account. The surplus account as at September 30, 1954 was only $323,518.24.

The year 1953 saw capital expenditure of $1,651,829.65 including

$1,391,611.00 for a new unit of three urgently needed buildings. The sum of

53062—2
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$1,000,000 was borrowed through the city of Vancouver for this expansion and
the balance of all other capital expenditure was from surplus account.

Expenditures from surplus account in 1954 for plant improvement totalled
$101,745.23.

The group of three new buildings provided in 1953 includes the Manufac-
turers, Electrical and British Columbia buildings. The latter is open free to
the public all year round and features an 80 by 76 foot relief map of the
province, unique on the entire continent and which is being hailed for its
educational potentiality by officials of government, industry and education.
The British Columbia Building also features integrated provincial government
and industrial association exhibits, a 411-seat documentary theatre and the
famous Lipsett Indian collection.

The potential of the British Columbia Building insofar as education, public
knowledge and tourist interest is staggering and limited only by the imagina-
tion. - It was conceived and will be operated in the light of the broad public
service objectives of the directors of the Pacific National Exhibition.

Annual grants to the exhibition include $25,000 from the provincial govern-
ment, $1,500 from the federal government and, in 1954, $18,550 from the city
of Vancouver for application to maintenance costs of the exhibition grounds
as a year round public park and also $1,000 from the city of Vancouver as a
contribution toward the cost of the opening day parade. These grants are
sincerely appreciated and it is not our desire that reference to them should be
construed in any other way. The sums are mentioned solely for the purposes
of information.

The honourable members of the committee will undoubtedly find of interest
a few statistics with relation to the position of the Pacific National Exhibition
as an agricultural fair. There, are five basic competitive departments of the
fair. Operating costs of these departments in 1954 were: Horticulture,
$15,211.93; 4-H and Future Farmer Show, $15,672.84;. Livestock $59,360.62;
Poultry, $9,978.70 and Home Arts, $9,059.01, making a total of $109,283.10.
This total compares with $96,286.14 in 1953 and is practically double the 1948
total of $55,913.00. The five departments are considered as non-revenue
operations in that revenues are confined to entry fees which, in 1954, totalled
only $3,800.00.

Number of 1954 exhibitors in the five competitive departments cited above
totalled 1,093. It might be added that exhibitors in all competitive depart-
ments, including the Hobby and Dog and Cat shows totalled 2,004. There were,
in addition, 435 commercial exhibitors.

With the above cited factors in mind, may we now review the position
of the advance sale in relation to the subject of revenues vital to the exhibition
if it is to continue its expansion as an agricultural fair and its work of general
public service.

The following tables are set out for your information:
ADVANCE SALE REVENUES, EXPENDITURES AND COST PERCENTAGES

Costs by
Other Cost Percentage

_ Gross Net ; including Total of gross

Year Revenue Revenue Commissions Prizes Expense revenue
E030 ... s $114,069.00 ¢ 86,318.88 $17,110.35 $10,639.77 $27,750.12 24-3%
aoa0 ... ... 131,458.00 99,709.88  19,718.70  12,029.42  31,748.12 24-2%
L O 153,117.35  117,594.18  22,967.60 12,555.57  35,523.17 23:2%
e TR 172,324.00  133,037.50 25,848.60 13,427.90  39,286.50 2; 8%
1 215,026.00  168,522.11  32,253.90 14,249.99  46,503.89 21-6%

L AN 217,756.00  169,321.52  32,664.90  15,769.58  48,434.48 22:2%
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RELATION OF ADMISSION AND CONCESSION REVENUES TO
OVERALL FAIR REVENUES

Admission Revenue Overall
X Including Concession Revenue

Year Advance Sale Revenues of Fair
e R R I NG $214,321.78 $ 80,014.62 $410,163.30
102551 e R R R S S 224,116.25 89,946.57 415,430.18
1112 o i g R L SR 245,275.35 128,962.91 561,603.90
RO el e e 269,751.75 144,501.94 638,145.82
s T e e L B 310,553.30 169,933.76 767,114.77
0 LA TP TR ©310,690.50 172,870.59 789,228.13

It is hoped that the above tables will illustrate the relationship of the
advance sale campaign and concessions to the vitally important revenues of
. the Pacific National Exhibition and make plain the concern of the directors
over the jeopardy in which these revenue factors are presently placed.

The submission is also made that the Pacific National Exhibition makes
every effort to hold its costs of the advance sale campaign to a bare minimum.
This will be seen in the first table which shows the percentage of cost in relation
to gross revenue.

It is also submitted that the above tables and the continually increasing
attendance to the 1954 record of 871,420 reflect steady progress and the
confidence of the people of British Columbia in the Pacific National Exhibition.
This, in turn, must reflect the confidence of the exhibitors, both commercial
and competitive, in the value of the fair to the economy of the province. The
honourable members of the committee will readily see that the expanding
. public interest must be met by an equivalent expansion of facilities requiring
additional funds. It is the fervent desire of the directors of the Pacific National
. Exhibition that such expansion will be accomplished as much as possible with
. regard to the surplus account of the fair.

Might it be stated at this time that the livestock facilities of the Pacific
National Exhibition are overcrowded and that since 1948 the exhibition has
been planning the construction of a coliseum, seating 10,000 persons, which
can be used, during the fair, for judging and horse show purposes, thus reliev-
ing present overcrowding by utilizing present show rings for stall space.

The need for such a coliseum is urgent. Financing has been delayed
owing to restriction of the further use of civic borrowing power at this time
because of the urgent demands upon civic finance for essential services such
as sewers, ete.

A considerable degree of urgency is also present with regard to two other
planned Pacific National Exhibition structures, dormitory and associated facili-
- ties for the young people attending the 4-H and future farmer show and an
administration building to replace that presently used and which is a frame
structure originally used as an exhibit building for the first fair in 1910.

Extensive expenditures will als6 have to be made for the improvement of
empire stadium which was built by the city of Vancouver and the Brtiish
Empire Games committee and turned over to the Pacific National Exhibition.
The exhibition is committed to these improvements deleted- during the course
of building owing to costs exceeding estimates.

While the advance sale compaign of the exhibition is now technically
considered by the Honourable the Attorney General of the province of British
~ Columbia as a “lottery” within the strict interpretation of the Criminal Code
- there are several factors which must be taken into consideration and which
~ greatly minimize such strict interpretation.

53062—23
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It is absolutely impossible for fairs of the magnitude of the Pacific National
Exhibition to economically obtain “rain insurance.” An advance sale campaign
such as is conducted by the Pacific National Exhibition is the one and only
safeguard against possible loss due to weather effect upon admissions. May
we, with respect, remind the honourable members of the committee of the
percentage of advance sale admissions with relation to total admissions. The
Pacific National Exhibition has been fortunate in the past with regard to
weather. In view of the important relationship of admission revenues to
overall revenues, however, it is imperative that a protective buffer of some
description shall be afforded if the exhibition is to remain in a financial position
to accomplish its public service objectives. !

The further submission is made that the Pacific National Exhibition, by
reason of its composition and organization, as well as its position in the public
confidence, can be entrusted to administer such an advance sale campaign
with every public safeguard.

Stress should be laid upon the fact that admission tickets sold at the gates
of the exhibition are not sold at a reduced price and are not eligible for
participation in the prize draw also that the sale of advance sale tickets
ceases at midnight of the day preceding the opening of the exhibition.

As heretofore mentioned earlier in this brief, the advance sale tickets are
offered at a price of five for two dollars as opposed to the straight gate
admission price of fifty cents each. The advance sale is not, in the strict
sense, wholly a draw for a prize. The ticket has a distinct bargain value.

The facilities of the Pacific National Exhibition have been used by the
dominion of Canada in the wars of 1914-18 and 1939-46. The ever expanding
facilities would, of course, again be available to federal authority in the event
of a national emergency. The new unit of three buildings with its relief
map of British Columbia, and parts of surrounding provinces, territories and
states as well as adjacent waters would, of course, be of particular value.

It is the hope of the Pacific National Exhibition that the deliberations of
the committee will result in favourable clarification of the legality of an
advance sale, with a prize drawing, by a recognized agricultural fair, subject
to guarantees of strict control as to promotional expense. Such a clarification
would most certainly be appreciated by all recognized agricultural fairs in
Canada and the host of public service minded citizens who voluntarily conduct
them.

We, along with other agricultural fairs, also hope that no changes will be
made in the Criminal Code of Canada which would remove any of the
legitimate benefits now enjoyed by the fairs so far as games of chance on
‘the carnival lots, within fairgrounds, are concerned.

It is our desire, just as it is surely that of the honourable members of
this committee, that provisions of the Criminal Code in respect to carnival
games shall emphasize control of the type and operation in order to assure
maximum protection for the public.

The Pacific National Exhibition is proud of its exemplary record in that
respect. Through experience over the years and a realization of public respon-
sibility, we have banned some games which are permitted under the provisions
of the Criminal Code. We might add that there are one or two others,
considered illegal, which are, in our opinion, deserving of reconsideration on
the basis of fairness and fair return to the player.

May we be permitted to re-iterate our hope that your deliberations will
not curtail the operations in advance sales and carnival games productive of
vitally necessary funds to carry on the progressive and nation ‘building
objectives of Canada’s recognized agricultural fairs. ;

8
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The Pacific National Exhibition wishes to thank the chairman and honour-
able members of this committee for the privilege of placing these facts before
you for your consideration.

Now, Mr. Chairman, while this brief applies to fairs that are within the
organization there.are a number of fairs in British Columbia which are not
in the association and the same conditions apply to them. Thank you.

: The PReSIDING CHAIRMAN: We have a brief from the Western Canadian
" Association of Exhibitions. I understand that Mr. S. MacEachern is going to

present that brief.

: Mr. Steven MacEachern, Manager, Saskatoon Exhibition and President of the
Canadian Association of Exhibitions, called:

The WITNESS: Mr. Chairman, ladies and gentlemen. My name is S.
MacEachern, and I am the manager of the Saskatoon Exhibition and also
president of the Canadian Association of Exhibitions and as such was a member
of the delegation that supported Mr. MacTavish in his brief. I am also past
president of the Western Canada Association of Exhibitions and as such I was
asked to present a short brief which was intended to supplement the brief
which Mr. MacTavish read earlier and which, in fact, should have been made
a part of it, but apparently it was overlooked in some way. I would beg your
indulgence to quote briefly from the presentation of the Western Canada
Association of Exhibitions.

Since 1925 agricultural exhibitions have been granted certain exemptions
under the Criminal Code with respect to games of chance. These exemptions
were granted to enable exhibitions to obtain much needed revenue—revenue
which has now become an essential and important part of exhibition operations.

The Western Canada Association of Exhibitions, comprising fairs at Bran-
don, Calgary, Edmonton, Saskatoon and Regina herewith earnestly request that
the exemptions now enjoyed by agricultural exhibitions be continued.

The five western class “A” fairs received last year revenue amounting to
$122,000, from games of chance permitted under the Code. The total for the
last five years was $360,000. This revenue has contributed much to the success-
ful operation of our exhibitions., It has been used to improve our plants and
assist in paying prize money and other expenses associated particularly with
the agricultural phases of our fairs. If it were not for this revenue many
exhibitions over the years would have found it difficult to operate and some,
particularly during the depression years, might not have been able to operate
at all.

It is not necessary to justify the existence of exhibitions, as the part they
play in the life of the community and of the area in which they serve is well
known to all Canadian citizens. That the western “A” circuit of exhibitions
enters vitally into the lives of those people residing in the three prairie prov-
inces is indicated by the total annual attendance. This attendance in 1953
totalled 1,150,000. A large percentage of this attendance is made up of rural
folk who make the annual exhibition a family holiday and who look to exhibi-
tions to provide them with much of an educational nature. People who attend
exhibitions expect to see on display and demonstrated the latest and most
~ modern products and procedures developed in the field of industry and science.
One has only to walk through the area where the latest farm machinery is on
display and under demonstration to realize how important exhibitions are to
~ farmers. If we add to this the activity in the livestock show ring and the
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products on display in the dairy, horticulutral, field husbandry and other agri-
cultural departments, we begin to realize why farm people swarm in such large
numbers to our fairs.

However, in addition to the desire to see what is new and of an
educational nature, people come to exhibitions to be entertained. Sometimes
exhibitions are criticized on the ground that they are becoming too entertain-
ment-conscious, that carnival midways and grandstand attractions, etc., are
replacing the purely agricultural phases of exhibition work. One exhibition. |
a few years ago took heed of this ‘criticism and decided to do away with
platform attractions and midway with disastrous results. Attendance dropped
tragically and the financial statement showed an unhealthy deficit. The
following year the entertainment features were brought back with the result
that this particular Fair had the most successful year in its history. This
goes to prove that exhibition patrons want to be entertained and nowhere
is this more true than on the prairie where, because of distances from large
metropolitan centres it is generally not possible for people to see top enter-
tainment talent except at exhibition time.

There is another reason why exhibitions cannot afford to overlook the -
entertainment features of their operations. The revenue obtained through
entertainment enables exhibitions to stage at summer fair time and through-
out the year many agricultural activities which are not in themselves revenue
producing. It is a fallacy to think that exhibitions function only for one
week in the year. The fairs making up the western “A” circuit conduct
during the year, and exclusive of the summer exhibitions, forty agricultural
shows. These include livestock and livestock products of all kinds, poultry,
grain and dairy products. Prize money for these shows totals $48,000. They
also carry on an extensive educational program for 4-H clubs and junior
farmers. The cost of providing this program last year was $22,000. Without
the revenue we get from our summer exhibitions this program would be
quite impossible. Any curtailment, therefore, of our summer fair revenue
would in turn curtail our year-round activities. The alternative would be to
request larger grants from the provincial and dominion departments of agri-
culture.

Coming back to our summer fairs, and in order to emphasize that the
agricultural side is not being overlooked we would draw to your attention
that in 1953 the total of all competitive agricultural exhibits at the class “A”
fairs in western Canada was 12,000. In addition, 25,000 entries were made
in such departments as cooking, sewing, handicraft, school work and fine arts.
Winners in these competitions collected prize money totalling $100,000.

It is impossible in the brief statement given here to outline fully the
importance of each of the departments which go to make up a fair but we
think you will appreciate from what has been said that revenue is very
essential. Nothing has been said here about the cost of maintenance of plants,
- which now represent a value of $20,000,000. Without revenue to take care
of maintenance these plants would soon deteriorate and the investments in
them would eventually be lost.

By Hon. Mrs. Hodges:
Q. Might I ask what you mean by that?—A. I mean Class A fairs in
western Canada.

Q. Which province?—A. We refer to the three prairie provinces.
Q. Not the whole of western Canada?—A. No.
Q. Not the real west?—A. No. ’

Mr. BROWN (Essex West): No advertising allowed!
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The PRESIDING CHAIRMAN: I thought that was a build-up for something.

The WirNESS: Exhibitions are community endeavors which can only
be undertaken successfully with a tremendous amount of voluntary help. The
class “A” Western Circuit enlists the voluntary help of 1,000 men and women.
These give freely of their time and talents not only during the week of the
summer exhibition but also in connection with committee work and the other
projects undertaken by exhibitions throughout the year.

The western fairs keep a strict supervision on operations permitted under
the Code to be carried on on our grounds during exhibition time. We take
the utmost care to prevent infractions of the privileges granted to us. Such
infractions have been very infrequent in recent years but when any do
occur they are dealt with very severely.

In conclusion, may we trust that nothing will be done by your committee
to take away from exhibitions the exemptions which they now enjoy.

Respectfully submitted on behalf of the Western Canada Association of
Exhibitions.

Mr. BRowN (Essex West): Mr. Chairman, before we proceed with the
questioning, may I move that these three briefs be accepted and incorporated
into the evidence?

The PRESIDING CHAIRMAN: All those in favour?

Carried.

Mr. BrRowN (Essex West): And that would include the full brief of
Pacific National Exhibition.

The PReSIDING CHAIRMAN: Now, Mr. MacTavish, Mr. Moffitt and Mr.
MacEachern, will you please come forward and we will see what you have
to face in the way of questions from the committee. And I think, in order
to be a little different today we shall start from the left. Mr. Boisvert?

Mr. BoisveRT: I have no questions, Mr. Chairman.
The PRESIDING CHAIRMAN: Mr. Mitchell?

‘ Mr. MitcHELL: (London): I wonder if Mr. MacTavish would say that
- subsection (b) of section 226 of the Criminal Code is also a stumbling block
in the way of the advance sale of tickets?

Mr. MAcTaAvisH: I do, sir. I believe it may be.

Mr. MiTcHELL (London): Was that your reference to the words “on such
ground” in the exclusion clause, which would cover the whole problem?

Mr. MacTavisH: No. Perhaps I did not put that too happily. I was
illustrating the one case which occurred and it was on the words “on such
ground”. We encountered difficulty but I think further clarification of the
section would be desirable.

Mr. FAIREY: What does the section say?

Mr. MACTAVISH: Subsection (b) reads as follows:
Sec. 236. : %

Everyone is guilty of ar indictable offence and liable to two years’
imprisonment and to a fine not exceeding two thousand dollars who. ..
(b) sells, barters, exchanges or otherwise disposes of, or causes or

procures, or aids or assists in, the sale, barter, exchange or other

disposal of, or offers for sale, barter or exchange, any lot, card,
ticket or other means or device for advancing, lending, giving,
selling or otherwise disposing of any property, by lots, tickets or
any mode of chance whatsoever.
] Mr. BRowN (Essex West): I might say, Mr. Chairman, that this is to be
found on page 58 of the Minutes of Proceedings and Evidence of 1954.
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Mr. Fairey: Thank you!

Mr. MircHELL (London): There was some reference made I think in
Mr. Moffitt’s statement to the exclusion of certain games other than those
which are referred to in the subsection, in the exclusion clause. Might I ask
what action is taken by an association such as the Pacific National Exhibition
when any complaints are made?

Mr. MorrFITT: Mr. Chairman, just in case there might be some questions
asked, I brought along our general manager, Mr. Williams, and I shall .ask
him, with your permission, if he would be good enough to answer this question.

Mr. WiLLiams: Mr. Chairman, I think I can answer the question in so
far as the Pacific National Exhibition is concerned. I believe the same policy
was adopted by all the other fairs that I know of. There are certain games
about which we have had complaints, but not in recent years. In the early
start after the war, there was a type of game where the operator had all the
skill and the customer took all the chances. They were not, in our opinion,
fair to our customers and we have closed up that type of game and we will
not permit them on the grounds at all. However, I think that police depart-
ments in their reading of the Act have found no reason why they should be
banned. I refer to the type of game where they roll down marbles which go
into certain numbered slots. That is a type of game in which many people
have lost fairly sizeable amounts of money.

I think we found that in most fairs the so-called roll down games are
now banned. And of course there are games which can be interpreted as
“coin’” tables which are banned under the Act. Simply a game of throwing
a dime and trying to hit a number would be primarily a game of skill, and I
suppose that the interpretation of the Act would ban that type of game altﬁough
in our opinion that would be far less disastrous to the customer than the type
of game we just described.

Mr. MitcHELL (London): I presume those games are operated upon a
concession basis by one operator who goes from fair to fair, so that the

experience you mentioned would be standard in most fairs across the country.

Mr. WiLLiams: Except that in the case of the Pacific National Exhibition
we cannot get the larger carnivals to come out. Therefore we have to build
up our midway from a number of different organizations. We are in' a
slightly different position to the western Canada circuit because they have
five large fairs in the circuit, following each other for five consecutive days and
can get the biggest carnival on the continent. We are in a far different
geographical area and we have to build on a different basis.

Mr. MitcHELL (London): Perhaps in order to make it representative I
should ask Mr. Jackson this question, as he is general manager of the western
fair: what, if any, problems they have met with in this kind of game and
what has happened in the event of complaints?

Mr. JACKSON: Mr. Chairman, ladies and gentlemen: in the operation of
the games on the midway there is an exclusive contract with the midway
operator. In our contract we stipulate, following what Mr. Williams has
said, certain exclusions which we do not allow the carnival operator to conduct
on the grounds. They are not to conduct or permit to be conducted at any
—or in connection with any—of the side shows, any controlled games or any
of the following games or devices: dice, crown and anchor, shell, roll-down,
bucket, 3 card monte, disc, swinging ball, punch board, coin tables, money
wheels or coin machines. Those are all excluded from our contract on the
midway. In the matter of complaints, we have had no complaints since we
opened after the war in 1948 in connection with our operation on the midway,
in any way. In the early 1930’s we had some problems and the method of
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dealing with those problems was this: when somebody was deliberately lifted
of money, providing the man who was done out of his money would come
to us and show us the man who had taken the money from him, we received
the money back, paid the man who had been cheated, closed the game and
the customs and immigration people saw that that man was across the border.
I do not recall a prosecution that we have dealt with in that manner that
gave us any unfavourable publicity and this is the surest method we could
find, close him up and move him out.

Mr. MoNTGOMERY: I would like to ask a question of Mr. Moffitt about the
advance sale of tickets. How are they distinguishable from the tickets sold
at the gate?

Mr. MoFFITT: They are in the form of a card, a strip. On that are the
five tickets which you can tear off.

Mr. FAIREY: A perforated card?

Mr. MorFITT: Yes. A different type of ticket entirely to the ticket of
admission purchased at the gate. On the back of that ticket the purchaser
writes his name and address.

Mr. MONTGOMERY.: As I understand from your brief those tickets must be
turned in at the gate by the individual who bought them and they are put
into a box and the prizes are awarded from the drawing of that ticket or
the stub of that ticket.

Mr. MoOFFITT: They are drawn from those tickets put into the turnstiles.

Mr. MONTGOMERY: There are no stubs attached?

Mr. MorFFITT: No.

Mr. MONTGOMERY: So a person who buys that ticket and does not go to
the fair or turn his ticket in through somebody else has no share in the prizes?

Mr. MorriTT: That is so.

Hon. Mrs. Hopges: Am I right in understanding that unless a person who
is named on the back presents the ticket it is not valid?

The PRESIDING CHAIRMAN: No. Any person may present the ticket and
any name may be written on the back of it.

Hon. Mrs. Hopges: You do not have to identify yourself at the gate?

Mr. MorrITT: No.

Mr. MonTGOMERY: I could buy a book of five tickets and send them in
with a friend of mine who will put them in the box?

Mr. MorFITT: Yes. You retain the stub.

Mr. MoNTGOMERY: There is a stub?

Mr. MorrITT: Yes. You write your name on the back of each one of these
‘tickets. If you wish the person to whom you gave them to participate then
you write his name on it.

Mr. MONTGOMERY: Does the person whose ticket is drawn have to pay
_ any extra money to obtain the prize?

Mr. MorrIiTT: None whatsoever.

Mr. MoNTGOMERY: I would like to ask Mr. MacTavish a question. In item
8 on the first page of your brief it says:

“Total number of agricultural exhibitors receiving prize money
54,427.”
: That refers to only the agricultural exhlbltors who receive prizes. Does that
include any in industry?

Mr. MacTavisH: These prizes—overall generally, as pointed out by Mr.
MacEachern—include agriculture, domestic arts so to speak, science and artistic
works of all kinds.
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Mr. MoNTGOMERY: That is an overall figure?

Mr. MorFrITT: Yes. 2

Mr. MONTGOMERY: Do you know what percentage of that went to actual
firms?

Mr. MorriTT: No. We do.not have a breakdown of that. I will try to
obtain that for you.

Mr. MACEACHERN: The largest part of the total would go to agriculture.

Miss BENNETT: I take it that these gentlemen wish to deal in partciular
with advance sale of tickets, not these other matters. What benefits would
you have if the law were changed to cover the instances to which you have
referred? What benefit will it be to you and how will it help you to function
better?

Mr. MorrFITT: Last year our advance sale amounted to $217,000. If it so
came about that we could not hold an advance sale of tickets that would be
_a distinct loss. It would not be a 100 per cent loss because we do get admissions,
but we would be rather fearful of the loss we might entail through not having
an advance sale of tickets. It is the only means by which we can get rain
insurance. We call it “rain insurance” more than anything else, To put on
rain insurance would be fantastic; we could not afford it.

Miss BENNETT: To what degree have the various provinces questioned
your right to do this; have there been any cases on it?

Mr. MorritT: The only question we have had is from our own attorney
general.

The PrResipING CHAIRMAN: In British Columbia?

Mr. MorrITT: Yes.

Mr. MacTavisH: We had a prosecution here in Ottawa. It is the only one
we know of having taken place.

Mr. BRownN (Essex West): Miss Bennett asked the question as to whether

we are dealing with all phases of lotteries. So far as this committee is con-
cerned we deal with the broad subject of lotteries, and any other question
with respect to any phase of lotteries which can be answered by these witnesses
I think would be in order.

The PresminG CHAIRMAN: What Miss Bennett was referring to is that
what these gentlemen are seeking is some statement or clarification of the law
in relation to the advance sale of tickets. Actually, Mr. Moffitt, what you

want is that the law be so clarified that it would sanction what you have
been doing.

Mr. MorrITT: Yes.

Mr., MonTGOMERY: I take it that he is only asking for it in connection with
agricultural exhibitions.

Mr. MorrFITT: Yes.

The PRrResIDING CHAIRMAN: Yes.

Mr. WincH: Mr. Chairman, what has been said just previously gives rise
to a question in my mind, and a particular question, because I happen to come
from the city of Vancouver. In the brief of the P.N.E. it emphasizes the
importance of the advance sale of tickets which I note in 1954 was approxim-
ately 25 per cent of the exhibition’s revenue. Now, in view of the fact that
it will be at least the latter part of this session before this committee can bring
in any other recommendations as regards lotteries or advance sales, am I
correct in what I think is a worry in the minds of the P.N.E. as regards the
situation this year? I think it is quite obvious, Mr. Chairman, that’if there
is a vital concern about the financial position of this year’s exhibition in

PUVERLTS
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British Columbia they require to have some expression from us or some view
as to the position of this committee. This is still part of the question, as I have
to explain it. The P.N.E. is now up against a tough proposition in view of
the fact that it has already been challenged by the attorney general’s depart-
ment of the province of British Columbia. Could I ask this specific question
of Mr. Moffitt? Your general principle is outlined in your submission on the
question of the advance sale of tickets. Are you also asking for some expression
of opinion or for some consideration as to the status of your financial policy
in this regard in this year of 19557

Mr. BRowN (Essex West): Could I interrupt here to say that we should

not make a report to the House as to our views before we have heard the
evidence.

Mr. WincH: No, I am not asking that, because it is not in this brief. In
view of the importance of this 25 per cent advance sale—perhaps I could
revise my question. What is your position this year in view of what you
have been told by the attorney general’s department of British Columbia?

Mr. MorriTT: Our position today is that we cannot go ahead with an
advance sale of tickets. If it is in the power of this committee to clarify that
situation for us, we would be delighted, but it is something that I cannot
answer and we are in your hands. If you can help us we would be delighted.
but as it is now we cannot go ahead with an advance sale of tickets under the
interpretation of the Code, as it is today, by Mr. Bonner in the province of
British Columbia.

Mr. BROWN (Essex West): Could I ask a question here? Did you not
forward a brief last year to this committee?

Mr. MoFFITT: Yes, but I think parliament prorogued before we were
called to present it.

Mr. BROWN (Essex West): You forwarded a brief?
Mr. MOFFITT: Yes.

Mr. BROWN (Essex West): Was this same contention not in your brief
last year?

Mr. MOFFITT: Yes.
Mr. BRowN (Essexr West): And you did operate last year?
Mr. MorFITT: That is so.

Mr. BRowy (Essex West): Would it not be better to operate in the same
way this year than to have us make a prejudgment without having heard all
the evidence?

Mr. MorFITT: We had a chance last year, but we have run out of chances
now. I think he said that we would have to have something definite before
going ahead. : -

Mr. WiLLiaAMS: Mr. Chairman, if I may add this, I have a letter from the
Attorney General of British Columbia in which he indicates that he cannot
give his permission this year. He did last year, because we did make the plea
that a brief was being submitted. We had been carrying on for so many
years and het us have that privilege last year, but he has advised us
officially that the city prosecutor’s office has been instructed to prosecute if
we do it this 'year. He tells me in his letter that he was written to this com-
mittee, and I quote from the letter,- which I believe you already have on
record:

With regard to the suggestion of additional provisions in respect
of lotteries conducted at or in connection with agricultural fairs and
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exhibitions, it is suggested that the law be amended to allow agri-
cultural fairs or exhibitions to sell in advance off the fair grounds
lottery tickets in conjunction with admission tickets to the fair.

Part of this problem, I think, arose from the fact that he enforces what
he believes to be the law with other agricultural fairs in British Columbia, and
he let the Pacific National Exhibition proceed with the sale last year. Of
course, he is in a very difficult position in trying to differentiate how the law
applies to all the fairs in British Columbia.

The Presming CHAIRMAN: You are in the position that you have been:

forgiven for the last time.

Mr. BRowN (Essex West): Could we ask that this letter be filed with the
committee?

Mr. WizLiams: What I read was filed. It was written to this committee
on May 20, 1954. ;

Mr. BRowN (Essex West): Is that a letter from Mr. Bonner?

Mr. WiLLiamMs: That is his letter of May 20, 1954.

Mr. BRowN (Essex West): I suggest that the letter from Mr. Bonner be
presented to the committee.

The PrEsSIDING CHAIRMAN: I think that it was filed in the evidence.

Mr. Brair: While we are pursuing this matter: As I understand it, all
references to this question were withdrawn at the end of last year when it
was found that the committee would not have time to hear the exhibition
association. It might be helpful to the committee to have this correspondence
attached as an appendix to this day’s proceedings.

The PrsipiNg CHAIRMAN: Can you furnish us with a copy of it?

Mr. WiLLiaMms: A copy of the letter I received from Mr. Bonner?

The PRESIDING CHAIRMAN: Yes.

Mr. WinLiams: Yes. (See appendix.)

Mr. WincH: Could I ask Mr. Williams whether my interpretation is correct
that in 1954 the Attorney General of British Columbia allowed you to proceed
on the basis that representations were being made to this joint committee and
it was expected that a report would be made? Am I correct in that?

Mr. WiLLiaMs: Basically, I believe, that is true. He decided he would
not prosecute—

Mr. WincH: In view of the fact that this committee did not make a report
at the conclusion of the last session and has been reappointed at this present
session to make the same study under the same terms of reference, has the

P.N.E. made any application to Mr. Bonner that the principle which he outlined

in 1954 be carried forward in 1955, until such time as this committee is in a
position to make a report?

Mr. WiLLiams: Yes, we did.

Mr. WincH: Then may I ask what is the answer you have received from
the Attorney General of British Columbia?

Mr. WiLLiams: No change in his present interprettion of the law.

The PRESIDING CHAIRMAN: As he put it to me, they have been forgiven for
the last time by Mr. Bonner.

Mr. WiLLiams: Other attorneys general apparently do not interpret it in
the same way, because other fairs in other provinces are selling the tickets.

Mr. WincH: I would like to see the attorney general await the findings
of this committee and carry on as usual. ’

Hon. Mr. GarsoN: Have you had any advice from your own solicitor at all?

-
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Mr. WiLLiaMs: Our own solicitor advised us that it is a moot point.
Apparently part of it depends upon a comma and an “or” in section 236. I
think it is the exclusion clause. In some interpretations the final section dealing
with concession operators refers particularly to having these exemptions on
the fair grounds at the time of the fair, whereas the clause before it talks about
exemption of the exhibition and does not limit that interpretation to “on the
fair grounds at the time of the fair”. It becomes a moot legal point which,
of course, I cannot discuss. Legal opinions do differ on the interpretation.

Mr. FAIREY: Most of the questions I had in mind have been answered. It
appears that the nub of this whole question is that the revenues derived.from
the advance sale of tickets form such a large proportion of the total revenues
that you cannot carry on without them, and therefore you want this clarified?

Mr. MoFFITT: Yes.

Mr. FaRey: Have you ever thought of submitting this question to the
courts? You are selling advance admission tickets to an exhibition at a
discount of 20 per cent. I am wondering if we ever buy admission tickets
anywhere on the premises. You buy advance tickets to the theatre and you
buy advance tickets to a fair. You have to be off the premises when you buy
them or you would not be admitted. What is the objection of the attorney
general, that there is a lottery attached to it?

Mr. MorriT: That is right.

Mr. FAlRey: I am not a lawyer, but one of you lawyers might give me an
answer. When does an admission ticket become a lottery ticket? Only when
you present it?

The PRESIDING CHAIRMAN: When you present it and it goes in the box.

Mr. FAREY: Therefore you are not selling a lottery ticket, you are selling
an admission ticket?

The PRESIDING CHAIRMAN: I do not think they are asking us for a legal
opinion, Mr. Fairey.
Mr. Farey: No, but I am asking you this: what if they ever decide to

_make a test case of the interpretation given by the Attorney General of British
Columbia?

Hon. Mr. GarsoN: Is the position not this, that the probable view that
would be taken by the attorney general is that if he is going to enforce the
regulation he would like to see it tightened up and the people who are going
to act under it would like to see it loosened up and therefore both want it
amended. >

Mr. Fairey: Of course, they realize this committee is passing on what we
are going to do with lotteries in general. What will you do if we decide to
abolish lotteries per se?

The PrRESIDING CHAIRMAN: That would dlssolve the question.

Senator Aseltine?

Mr. WincH: Could I follow that up with a question?

Hon. Mr. AseLTINE: The question which I tried to ask a while ago had to
do with the meaning of this proviso. I was going to ask Mr. MacTavish if in
the prosecution he mentioned it was held that the words at the end of the
section “held on the grounds” applied to agricultural fairs and exhibitions or
only to concessionaires?

Mr. MAcTAvisH: As I understand it, Senator, that was not the grounds
of the decision. I was not in the case and it is not a reported case and it has
only been reported verbally to me, but I understand in the Ottawa case, as we
call it, there was no question of agricultural fairs and exhibitions involved.
That was clear. The question turned on the interpretation, I think very much
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in line with what the solicitor for the P.N.E. had in mind, with the construction
of these words: “Within its own grounds and on such grounds.”

Hon. Mr. ASeLTINE: I think we should have the opinion of the law officers
of the Crown on the meaning of that proviso.

The PRESIDING CHAIRMAN: That is something we can discuss in the
committee at some other time. At the moment we are engaged in asking
questions.

Hon. Mr. ASELTINE: Yes, I understand.

Mr. BRown (Essex West): On page 803 of the evidence of this committee
last year you will find the recommendation of the British Columbia govern-
ment.

The PRESIDING CHAIRMAN: That is in terms of what Mr. Williams said
today. Any other question, Senator Aseltine?

Hon. Mr. ASELTINE: No. :

The PRESIDING CHAIRMAN: Senator Fergusson?

Hon. Mrs. FERGUSSON: No.

The PRESIDING CHAIRMAN: Senator Hodges?

Hon. Mrs. HopGeES: My question has been answered, but there is one
thing I would like to know. Is the Attorney General of British Columbia the
only one who has ever challenged this sale of tickets in advance?

Mr. MAcTAvIsH: There is the Ottawa case.

Hon. Mrs. HopgES: Was it instituted by the Attorney General of Ontario?

Mr. MACTAvVISH: It was a local prosecution by the Crown Attorney.

Hon. Mrs. HopGEs: It was not instituted by the Attorney General?

Mr. MAcTAvisH: Not so far as I know.

Hon. Mrs. HODGES: May we take it that all the other attorneys general in
Canada are of the opinion that this does not come within the scope—

The PRESIDING CHAIRMAN: No, I do not think we can draw any such
conclusion.

Hon. Mrs. HOpGES: I am asking you that question as a lawyer.

The PRESIDING CHAIRMAN: The only conclusion we can draw is that they
have not seen fit to intervene.

Mr. Brar: Mr. W. B. Common, the director of public prosecutions for
Ontario, last year expressed an opinion, as I remember it, that an advance
sale of tickets was illegal as they interpreted the law in this province.

Mr. WINCH: They also said it was not being enforced.

The PRESIDING CHAIRMAN: That is why I said what I did about not
intervep_ing.

Mr. FAIREY: Is the Canadian National Exhibition a member of this asso-
ciation? 2

Mr. MacTavisH: Yes.

Mr. FAIREY: Do they use this principle?

Mr. MAcTAvisH: I do not believe so, no; nor does the Central Canada
Exhibition.

Mr. WincH: Do they give any prizes at the exhibition at all?

Mr. MacTavisH: Not at the exhibition here. I do not know about the

Toronto exhibition, but I do not think so because it is just turnstlle payment
at both exhibitions.

Hon. Mrs. HopGEs: They have a much larger population to draw from.
There is a larger concentration of population and the two cases ‘are not
analogous. -
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Mr. BoIisvERT: May I ask a question of Mr. Moffitt?
The PReESIDING CHAIRMAN: Yes.

Mr. BoisverT: Mr. Moffitt, could you tell me what is the amount of revenue
derived from the operation of a midway in a fair like yours in Vancouver?

Mr. MorriTT: I will just get that in a moment, sir. We call it a “gay way”
in Vancouver, not a midway.

Mr. MacTavisH: It is a better word for it.
The PreEsipING CHAIRMAN: Surely.

Mr. WiLriams: Last year under general concessions, which included the
games of chance and eating places and so on, we derived $121,286.17; rides
and shows, $34,397.83; Pacific Coast Amusement Company, which operates a
permanent ride set up on our grounds, $14,998.15 and sundry, $2,188.44, or a
total of $172,870.59.

Mr. BoisverT: Thank you.
Mr. WincH: Could I ask a question?

The PresmpinGgG CHAIRMAN: Mr. Brown has not had an opportunity to ask
questions at yet.

Mr. BRowN (Essex West): I will follow Mr. Winch.

Mr. WincH: Thank you. I want to ask a question while Mr. Williams is
on his feet. My question is based on the advance sale which in 1954 amounted
to $217,756 and I notice that if we take the commissions and the cost of prizes
from that, it amounts to $48,434.48. Am I correct in assuming that because
of the unpredictable weather conditions in British Columbia, and in the city
of Vancouver in-particular, and in view of the fact that you cannot get any
rain insurance except at a prohibitive cost, that you consider the $48,434.48
as rain insurance on 25 per cent of your income?

Mr. WiLriams: That is quite right.
Mr. WincH: And you consider that it is reasonable?

Mr. WiLrLiams: Very reasonable. Actually, it has even more value to us
than just the actual dollars and cents derived from the sale of tickets. It also
gives us an opportunity of advertising the exhibition prior to the opening date
which we would have to replace with an expenditure to make sure that the
people in British Columbia knew about it.

The PresipiNG CHAIRMAN: There is another factor, is there not? It brings
to the grounds people who are attracted by the possibility of winning a prize
who might not otherwise come and they might spend money there?

Mr, WiLLiams: Yes.

Mr. WincH: I have one further question. If you did take out rain insur-
ance, what would it cost you on premium?

Mr. WiLLiams: I have not had a recent figure but some years ago when
it was considered I was given a figure which ran into many thousands of
dollars and I think I can safely say that it would be a very exorbitant rate.
Mr. WincH: In comparison with the $48,434.48?

Mr. WiLLiams: Yes.

Mr. WincH: Would it be double? Can you give us some idea?

Mr. WiLLiams: I do not think I could give you a very definite answer.

Mr., WincH: But it would be heavier than this?

Mr. WiLLiams: I believe that in order to get proper rain insurance so that
we could get the revenue we are getting now it would be heavier than that.




58 . JOINT COMMITTEE

Of course, it is a complicated matter of insurance premiums depending on tl-le
amount of the policy, how much rain you will have, how much rain you will
have fall at a certain time, and the rates will vary according to what you want.

Mr. WincH: And after all your years:of experience in this business you
feel that this is the best method?

Mr. WirLiams: This has other advantages aside from the rain insurance.
There was one question asked, Mr. Chairman, concerning what we would lose.
It is difficult to answer that question. Mr. Jackson of the London Fair told
us that their attendance increased in spite of bad weather by 30 per cent
when they instituted a “rain insurance” by way of an advance sale.

Mr. JACKSON: The figures would be for last year when we had six days
of rain out of six days of show; and we increased our attendance over the
previous year by thirty-five to thirty-seven thousand.

Hon. Mrs. HODGES: By means of the advance sale of tickets?

Mr. JACKSON: Very largely by means of the advance sale of tickets.

Hon. Mr. GARSON: Assuming that you could get rain insurance, have
you ever made any calculation as to what this present device costs you, to
sell groups of tickets in advance, at a lower return to you of about 20 per cent
lower return on your advance sales in those cases in which there advance
tickets are used.

Mr. JACKSON: No, I have not tried to figure that out.

Hon. Mr. GARSON: You just assumed that you could not get economical
rain insurance rates and so you have developed this type of substitute for it?

Mr. JACKSON: Yes.

Hon. Mr. GARsON: I suppose you would contend, even with the induce-
ments that you give in connection with the advance sales, that you get your
insurance on a practically costless basis?

Mr. JACKSON: Exactly.

Hon. Mr. GARSON: You would argue that you got your insurance for
nothing, and you have an advantage on top of that?

Mr. WiLLiaMs: Yes. People would come out even though it did rain;
and even in Vancouver we do get a little rain once in awhile. People will
come out because they have bought their tickets ahead of time. This not
only gives us the gate admission but those people will spend money at
restaurants on the grounds and on games and on the midway, and they will
go to see the exhibits. Thus we will be performing the job we are supposed
to do. ; ;

Hon. Mr. GARsON: You think the whole device would collapse if you
could not operate a lottery in connection with it?

Mr. WiLLiams: I would not go so far as to say that it would collapse.
When you have an advance sale of tickets, the people can get them at a lower
rate and there is the prospect of winning a prize. Maybe you could go to
individuals and sell them tickets ahead of time, because they are going to
get them at a reduced price—but I do not think we would have as much
success in getting salesmen to go out on the streets to sell them as when
they can say to the people that they are not only getting an admission at a
reduced price, but they are also having an opportunity to win a free car.

Hon. Mr. GARsON: They operate on a commission?

Mr. WILLIAMS:  Yes. : ’

Hon. Mr. GARsoN: At what rate?

RIS S Y
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Mr. WiLLiaM:: We have a deal with one man who gets 15 per cent. He
distributes the tickets throughout the province and prints his placards and
so on. -And out of that 15 per cent he gives his salesmen a 10 per cent com-
mission.

Hon. Mrs. HopGeEs: Do you sell tickets just within the borders of the
province or do you sell them outside the borders as well?

Mr. WiLLiaMS: Practically all are sold within the borders. They may
sell some outside the province, but so far as I know it is mostly within the
borders of British Columbia. It is the people of British Columbia we are
trying to sell and serve. We do get people from the Okanagan and from the
Kootenay to attend our fair.

Hon. Mrs. HopGes: They are the people who buy the tickets?

Mr. WiLriams: That is right.

Mr. BRowN (Essex West): Mr. Chairman, I would like to ask some ques-
tions of all the witnesses with respect to lotteries. First of all with respect
to the games of chance on the midways at these fairs, are they operated by
one concessionaire or are they operated by a number of concessionaires? Could
you answer that Mr. MacEachern?

Mr. MAcEACHERN: I can answer that for the western fairs. We have the
Royal American Shows which operate the midway shows and rides at the five
Class A fairs. One man owns all the concessions and he rents them out to
operators who make returns to him and we get the benefit of the gross payments.
Mr. BRowN (Essex West): Do these operators travel with the show?

Mr. MacEAcHERN: Yes, except in the case of a good many of them while
some are attached to the show, on the other hand he will pick up men as
he may need them as he goes along.

Mr. BRowN (Essex West): Is that the case with the Western Fair at
London, Ontario?

Mr. MAcCEACHERN: Yes.

Mr. WincH: What about the Pacific National Exhibition?

Mr. WiLLiams: It is not the case at the Pacific National Exhibition, because
we have to bring in different groups since we cannot contract with the larger
organizations. Actually we have a great number of independent citizens at
Vancouver who have their own concessions. One man may have one conces-
sion, and another man may have two or three, and another man may have
half a dozen. Then there are people with the Royal Canadian Shows who
make the nucleus of our carnival whose operators travel with the show.

Mr. BRownN (Essex West): With respect to those operators who travel with
the show, to a large extent they go to the various exhibitions; but they are not
members of the exhibition association, and the lotteries or games of chance are
not carried on directly by the exhibition associations. Is that right?

Mr. Wirriams: That is right.

Mr. BRowN (Essex West): And what revenue do you derive from the
games of chance which are operated?

Mr. MorFITT: Are you directing your question to Mr. Williams?

Mr. BRowN (Essex West): To all the witnesses. :

Mr. MacEAcHERN: I can speak for the western fairs. We operate on a
25 per cent commission.

Mr. BrRowN (Essex West): In other words, if a concessionaire, one
. individual concessionaire, makes a profit of, let us say, $100.00 then you
- get $257

Mr. MacEAcCHERN: That is-right.

53062—3 ¢
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Mr. WincH: How do you check their books?

Mr. MacEAcHERN: That is a rather difficult thing. Where you have a
certain amount of confidence in the carnival operator himself, the one who owns
the carnival and operates the games, makes daily returns of the gross from
each department of the concession and we just have to take his word for it.
He will say that he is in much the same position and that he has to take the
word of the operator who works for him. But we do have checks, rather close
checks on them. He has men who go around from one place to another
checking; and we have our checks too. So I think, by and large we get about
what we are entitled to. ‘

Mr. BRown (Essex West): Are the same conditions prevailing at Western
Fair as at the other fairs, such as the Pacific National Exhibition?

Mr. WiLLi1AMS: Not quite in our case, because we charge on a front-foot
rental. We did try a percentage basis one year, but we did not have quite
the same confidence in the results that they apparently have on the prairies,
in spite of the fact that we went to even greater extremes in checking on it.
We had a number of statisticians who would go out and make spot checks;
but eventually we decided it would be better to make sure that we were
going to get it at the start and not work on a percentage basis. I cannot tell
you just exactly how much we get from the games alone; but of the $121,000
which we get in concessions, I would guess that about $50,000 would probably
be from lotteries and games.

Mr. BRownN (Essex West): And does that condition prevail in Quebec?

Mr. BoucHER: I would like to say that in Quebec we have the same
organizations and the same carnivals that operate at the three main fairs
at Three Rivers, Sherbrooke, and Quebec. We have a long term contract
with the concessions, I believe, and as far as our own fair is concerned, we
get so much per foot on all concessions and we also get something—a little
higher amount of the revenue from the shows and rides which compensate
more or less for the higher amount that we might possibly get from the
concession. And now we also have a few local concessionaires, or people,
to whom we rent space by the square foot.

Mr. BRowN (Essex West): Is that the case at Western Fair at London?

Mr. JACKSON: We operate on a percentage basis on “pitching” rights.
It is in the form of a fixed fee to the carnival man which we take in in rent.

Mr. BROWN (Essex West): On these games is there a return of money or
merchandise?

Mr. JACKSON: Our contract is merchandise.
Mr. BRown (Essex West): You do not have games of chance for money?
Mr. JACKSON: No.

Mr. BROWN (Essex West): You mentioned a pitch game. What do you °

mean by that?

Mr. JAcKsSON: That is a selling concession. Perhaps we should have a
carnival man to give the interpretation.

Mr. BROWN (Essex West): I have seen a pitch man selling household
articles.

Mr. JACKSON: That is a pitch man.

Mr. BRownN (Essex West): A fellow who has a great line?

Mr. Jackson: Yes. That can be abused. There are places where he has
a price on an article which he puts up for sale and knocks down to an early
bidder. And he uses it for “come on” and later on he is selling it at, a good
percentage of profit. Those are the things over which we exercise our right
to say they are causing trouble and must be closed down.
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Mr. BrowN (Essex West): In other words, a pitch man is one who
convinces you that you are getting something for nothing?

Mr. MacEacHERN: That is not a game of chance. .

Mr. BrownN (Essex West): You stated, Mr. Jackson, you had had some
trouble with some of the concessionaires in years gone by but that they had
been sent back to the United States. Are most of these concessionaires from
the United States?

Mr. Jackson: No.

Mr. BrRowN (Essex West): What did you mean when you said you sent
them back?
Mr. JacksoN: In the 1930’s the carnival was an American carnical in that
case.
Br. BRownN (Essex West): Mr. Moffitt, there is one question which occurred
to me. You sell first of all a book of five tickets for $2.00. There is a profit
of 50 cents on each book for the vendor. Is that right?

Mr. MorriTT: The vendor gets 15 per cent, which is 30 cents.

Mr. BRown (Essex West): And this consists of an admission ticket and
stub on each of which is inscribed corresponding numbers?

Mr. MorrirT: Five admission tickets and a stub.
Mr. BRowN (Essex West): Is it in a book?
Mr. MorrITT: A long strip. We will have one of those tickets here this
afternoon which we hope to leave with the committee.
Mr. BRowN (Essex West): We hope that we will not be here this afternoon.
Mr. MorriTT: We will leave it with someone.
Mr. BRowN (Essex West): The ticket has attached to it a stub; and the
ticket and stub are numbered correspondingly?
Mr. MorriTT: That is right.
Mr. BRowN (Essex West): So that when you enter the fair you put in a
box your admission ticket and retain the stub?
Mr. MorrITT: Yes, and the admission ticket has your name on it.
Mr. BRowN (Essex West): Then the admission ticket is put into a barrel
or some other contrivance?
Mr. MorrITT: Yes.
Mr. BRowN (Essex West): And from that barrel is picked out an admission
ticket on which there is inscribed a number?
Mr. MorriTT: Right.
Mr. BRowN (Essex West): And that number is.announced over the ampli-
fying system I presume?
Mr. MorriTT: The number with the name on the back of it.
Mr. BrRowN (Essex West): What happens if no one answers to that
number? i
Mr. MorrIiTT: They draw a complete number for the prizes and then in
addition they draw a duplicate lot, alternates.
Hon. Mr. ASELTINE: Do you have to be there to collect?
Mr. MoOFFITT: No. :
Mr. WiLriams: I might read what it says on the stub and ticket. It says
on the stub: :
The five tickets attached are each good for one admission to the
exhibition grounds any date from August 25 to September 6, 1954.
One ticket will admit two children. Write. your name and address
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on each of the tickets. This coupon entitles the owner to participate
in the special privileges arranged by the exhibition. Results will
be announced at the exhibition grounds. This coupon is not good for
admission but must be retained for the purpose of establishing owner-
ship. Presentation must be made within thirty days from the drawing.
No other form of claim accepted. Price $2.00. Be sure to write your
name on the back of ticket.

Then, on the right hand side of the stub is a serial number and the five

numbers of the five tickets attached.

Each ticket has the following wording:
Each ticket is good for one admission to the general grounds from

August 25 to September 6, 1954. One ticket will admit two children.

Mr. BRowN (Essex West): Then a person to participate in one of the door
prizes—I call them door prizes—must be in attendance at the fair?

The PRESIDING CHAIRMAN: No.

Mr. BRowN (Essex West): But he must have attended the fair at some
time?

The PRESIDING CHAIRMAN: No.

Mr. BROWN (Essex West): I mean he or his agent must attend the fair.

Mr. WINcH: In other words he cannot mail them in.

Mr. BRowN (Essex West): If that number is drawn it could not be drawn
unless someone has put the ticket in the turnstile at the fair. So, the prize
given actually is a door prize and he would have no way of obtaining that
door prize unless somebody, either personally or through someone on his
behalf, had put that ticket in the turnstile.

Mr. Brair: Can one person on coming to the exhibition hand in more
than one ticket?

Mr. MoONTGOMERY: Yes. That was given in evidence.

Hon. Mrs. HopGeEs: Am I to understand that this whole question devolves
on the legal definition of a lottery as to whether the sale of a door prize on
the admission ticket comes within the meaning of the section?

The PRESIDING CHAIRMAN: It turns on whether the definition of what
would otherwise be a lottery is broad enough to cover the advance sale of
tickets for an agricultural fair whether at the fair or off the grounds. It rests
on an interpretation.

Hon. Mrs. HobGES: It is a question of interpretation?

The PRESIDING CHAIRMAN: Yes.

Mr. Bram: Senator McDonald unfortunately is not here today, but he
raised a question last year which I think might be answered. Do any of the
provincial governments, as a condition of their grants to agricultural associa-
tions, insist that gambling games be prohibited on the fair grounds?

Mr. MACEACHERN: Speaking for Saskatchewan, Manitoba and Alberta, I
would say no.

Mr. WiLLiaAMSs: In British Columbia, no.

The PRESIDING CHAIRMAN: In Quebec?

Mr. BOUCHER: No.

Mr. BratR: This question had particular reference to Nova Scotia. Could
anyone speak for the maritime provinces?

Mr. MAcCTAvIsH: No one in our delegation.

Mr. MoNTGOMERY: I could not speak for Nova Scotia. I think there is
no question in New Brunswick.
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Mr. BrAIR: Regarding dishonest games conducted at an exhibition, could
you tell us under what section of the Criminal Code a man might be pro-
secuted for cheating the public in a gambling game?

Mr. MacTavisH: Frankly, I had never had occasion to look into this, but
I would have thought under the section dealing with false pretences. I thought
Mr. Commons’ statement was quite significant. I believe he said that in his
experience in the last twenty years there was only one case, and he did not
even say that it was a prosecution. It was a closed game, and so there is
very little to go on in the way of evidence.

Mr. WINCH: Is that not the position in Vancouver, that any time you find
anything going on that is not quite right the game is immediately closed,
either by the exhibition or by the Vancouver police?

Mr. MoOFFITT: Yes.

Mr. BLAIR: Mr. Moffitt, in his submission, mentioned that certain games
were presently prohibited by the Criminal Code and that he feels it might be
modified with regard to them. Would he indicate what those games are?
Mr. MorFITT: I think that Mr. Williams dealt with that, Mr. Chairman.
The PresipinGg CHAIRMAN: Yes, he did.

Hon. Mrs. HobGEs: Games of throwing a dime on the table, or something
like that.

The PRESIDING CHAIRMAN: Yes.

Mr. Brair: I should like to ask regarding- the proposal for authorizing
advance sale lotteries whether any restrictions as to the area and time of
these advance sales had been suggested. Should they be permitted to continue
for a long time before an exhibition, and should they be limited in any way
to a particular area?

Mr. WiLLiams: In answer to that: I do not think that we would have
any objections to reasonable restrictions in that regard. Our own policy has
been to begin the actual sale approximately two months before the exhibition.
We make preparations about the 1st of June, and when we get the brochures
printed and the tickets printed and ready to be put on sale it is usually about
six weeks or two months before the exhibition. If the committee deemed it
desirable to put on restrictions of that kind we would certainly not object.
If there is going to be an advance sale, it must be for a reasonable time in
advance.

Mr. BraiR: In making this proposal the delegations are, I take it, seeking
an exemption and they are not suggesting in detail any control of these
advance sales?

Mr. WirLriams: That is right.

Mr. WincH: Could I follow up that question?

The PresipiNG CHAIRMAN: Mr. Garson has a question.

Hon. Mr. Garson: On the last occasion when you had this advance sale,
. what was the total value of the prizes?.

Mr. WiLriams: There were four automobiles, a Buick, a Pontiac, a Ford,
and an Austin, I believe. In addition there are other merchandise prizes and
merchandise certificates. Somebody could win a $250 certificate which would
be cashable at any store that was an exhibitor at the exhibition.

Mr. BRownN (Essex West): Why don’t you get prizes that are manufactured
in Canada?

Mr. WiLriams: Most of the cars are', of course.

Mr. BRowN (Essex West): The Buick is not and the Austin is not.

Mr. WiLriaMms: There is a Canadian Buick.
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Mr. WincH: Could I follow up Mr. Blair’s question of a moment ago? In
your presentation now are you actually asking for a clarification and ratifica-
tion of what you have been doing over the past 25 years?

Mr. WiLriams: Yes.

The PresDING CHAIRMAN: I was going to ask you gentlemen this question:
Since it appears that there is something that you would like us to have done,
the best way to bring it to a head would be for you to write out what it is
that 'suits you and send it to us.

Mr. WiLLiaMms: We would agree to what Mr. Winch has just expressed.

The PresipinGg CHAIRMAN: You people should put it on paper and present
it to us.

Hon. Mr. Garson: In draft form.

The PreEsSIpING CHAIRMAN: Yes, in draft form.

Mr. WincH: Can they do it now? :

The PreEsipING CHAIRMAN: They could do it today and submit it; that is, a
draft on what they think should be amended.

Mr. WincH: And also perhaps on the present situation.

The Presiping CHAIRMAN: Please note that the next meeting of the com-
mittee is Thursday morning at 11 o’clock, and a motion to adjourn now will
be in order. _

Mr. WincH: We might have something—

The PresmpING CHATRMAN: I think I have made it clear that what we would
like them to do is to present us with a draft amendment. You say that the
exclusion clause does not appear to go far enough to let you do what you have
been doing. Give us a draft amendment of what you think would satisfy you
and let us look at that.

Mr. WincH: They could follow that up with any suggestions they may have
regarding the immediate situation.

The PrResIDING CHAIRMAN: They have dealt with it all the morning.

Mr. WincH: I though that they had something further than that. Could
I ask Mr. Williams if they had anything further than that?

Mr. WILLIAMS: Nothing other than that we would like the clarification
as early as possible so that we may have the advance sale for this year. I do

not profess to be able to tell whether it can be done immediately, but we are
certainly hoping that it can be.

The PRESIDING CHAIRMAN: The meeting is adjourned.
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APPENDIX

‘ATTORNEY GENERAL
PROVINCE OF BRITISH COLUMBIA
VICTORIA, January 4, 1955.

Ben WiLLiams, Esq.
General Manager,

Pacific National Exhibition,
Exhibition Park,
Vancouver, B.C.

Dear Mr. WILLIAMS:

Thank you for your letter of December 29th and your good wishes for the
New Year, which I most heartily reciprocate.

I am pleased to note that the problem of advance sales is now before you.
My recollection of discussions in this connection last year is that while the
problem would be studied for 1954 pending possible revision of the Criminal
Code, any question as to the proper course to be followed would have to be
resolved by the Courts in 1955 if the circumstances under scrutiny recur.

The facts are that the draft of the Criminal Code does not vary the existing
provisions and further, that this draft code will become effective throughout
Canada on the 1st April, 1955.

In this connection, on May 20th, 1954, I recommended to the Joint Com-
mittee of the Senate and House of Commons dealing with lotteries as follows:

With regard to the suggestion of additional provisions in respect of
lotteries conducted at or in connection with agricultural fairs and
exhibitions, it is suggested that the law be amended to allow agricul-
tural fairs or exhibitions to sell in advance off the fair grounds lottery
tickets in conjunction with admission tickets to the fair.

I have no reason to believe that the Committee will adopt my recommenda-
tion or secondly, that Parliament will act on the Committee’s report even if
rendered in 1955. In these circumstances I can see little useful purpose being
served by the discussion you suggest.

Yours truly,

(signed) R. W. BONNER
Attorney-General.
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MINUTES OF PROCEEDINGS

THURSDAY, February 24, 1955.

The Joint Committee of the Senate and the House of Commons on Capital
and Corporal Punishment and Lotteries met at 11.00 a.m. Mr. Don. F. Brown,
Joint Chairman, presided.

Present:

The Senate: The Honourable Senators Aseltine, Bouffard, Farris, Fergusson,
Hodges, and Vien.—6

The House of Commons: Miss Bennett, Messrs. Boisvert, Brown (Brant-
ford), Brown (Essex West), Cameron (High Park), Fairey, Garson, Johnston
(Bow River), Leduc (Verdun), Mitchell (London), Montgomery, Shipley
~ (Mrs.), and Winch—(13).

' In attendance: Mr. John V. Fornataro, Director of Corrections, Depart-
ment of Social Welfare and Rehabilitation, Province of Saskatchewan; Mr. D.
. G. Blair, Counsel to the Committee.

On motion of the Honourable Senator Hodges, seconded by Mr. Mont-
gomery, the Honourable Senator Fergusson was elected to act for the day on
behalf of the Joint Chairman representing the Senate due to his unavoidable
absence.

On request of the presiding Chairman, Counsel to the Committee introduced
- Mr. Fornataro.

/

Mr. Fornataro presented and read the brief of the Province of Saskat-
chewan on the abolition of capital and corporal punishment, copies of which
had been distributed in advance, and which supplements the answers to the
questionnaires of capital and corporal punishment submitted by the Province
of Saskatchewan to the previous session’s corresponding Committee.

The Witness was questioned by the Committee on his submissions.

The presiding *Chairman expressed the Committee’s appreciation to the
witness for his presentations.

The witness retired.

At 1.20 p.m., the Committee adjourned to meet again as scheduled.

A. Small,
Clerk of the Committee.
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EVIDENCE

FEBRUARY 24, 1955.
11: 00 a.m.

The PRESIDING CHAIRMAN (Mr. Brown, Essex West): A motion will now
be in order to appoint an acting Joint Chairman for the Senate for the day.

Hon. Mrs. HopgeEs: I move that Senator Fergusson take the chair.

Mr. MONTGOMERY: Seconded.

The PRESIDING CHAIRMAN: Carried.

(Hon. Mrs. Fergusson assumed the chair as co-chairman).

The PRESIDING CHAIRMAN: It might be appropriate at this point to tell
you that the next meeting will be held on Tuesday next, March 1, when
- we will hear the Canadian Legion on the subject of lotteries. Mr. Blair, would
you introduce the guest witness today?

Mr. BrLaiR: Madam Chairman and Mr. Chairman, our witness today is
Mr. John V. Fornataro, the Director of Corrections for the Province of
~ Saskatchewan. Mr. Fornataro is a native of Ontario and a graduate in arts
and theology of the University of Toronto. He was for several years a United
Church minister in a village in Saskatchewan. He then went back to the
University of Toronto to take post-graduate work in social work. For the
. past seven years he has been associated with the Corrections Branch in the
. Department of Social Welfare and Rehabilitation of the Saskatchewan govern-
- ment, and for half of that time he has served as the Director of Corrections.
I have pleasure in introducing Mr. Fornataro.

Mr. JounsTON (Bow River): He is speaking on behalf of the government?
Mr. BrAIr: Yes, as I understand it.

Hon. Mr. Vien: Of the federal government?

Hon. Mr. GArsoN: The Saskatchewan government.

Mr. John V. Fornataro, Director of Corrections, Province of Saskatchewan, called:

v The WiTneEsS: Madam Chairman, Mr. Chairman and members of the
committee, I believe that you have already been supplied with a copy of the

brief setting forth the opinion of the government of Saskatchewan on the

matters which are before you. With your permission, I shall read it, to be

sure that we have all gone over the material.

Hon. Mr. Vien: Could I ask a question?

The PrReSIDING CHAIRMAN: The practice, Colonel, if you do not mind,

has been to submit questions at the close of the presentation. = It.might be

well to do that rather than to have a discussion now.

Hon. Mr. VIEN: I am not discussing it, but I was wondering whether they
were in favour of it. ;

‘ The PRESIDING CHAIRMAN: The briefs were circulated among the com-

- mittee a few days ago.

Hon. Mrs. HopGes: The brief paragraph sets that out.
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70 JOINT COMMITTEE

The WrITNESS: At the outset may I suggest that I am avoiding as far as
possible any great reliance on statistical data or evidence, because I feel that
it has very limited usefulness. It may give us some indication as to tendencies,
but I feel that statistics should be used with great caution since, as you very
well know, I am sure, people of differing opinions can use them to put forth
a point of view about which they feel personally convinced.

The government of the province of Saskatchewan believes that the Criminal
Code of Canada should be so amended as to abolish corporal punishment
and capital punishment. We commend the government of Canada for setting
up a joint committee of the Senate and the House of Commons to carry out
a study of these matters for the guidance of parliament in deciding issues of
such grave importance. We are pleased herewith to set forth the main facts
and considerations which have led our government to believe that the abolition
of corporal and of capital punishment will be in the best interests of Canada.

It is our conviction that before the provisions of the criminal law can be
set forth in detail, the purpose of the law should be clearly defined in terms of
the philosophy and concepts which are to govern the treatment of the offender.
We are of the opinion also that during the years which have followed the
original framing of the Criminal Code of Canada, sufficiently significant changes
have occurred, both in our social mores and in our understanding of behaviour,
that the very purpose of our system of justice should be redefined. The
countries of the civilized world, in short, are in substantial agreement that
punishment of the offender per se, as an indication of society’s vengeful
feelings, is indefensible and must give place to systems of individualized,
justice whose aim is the effective protection of society by means of correcting
the offender.

Hon. Mr. Garson: Might I interrupt here? Is it proper for members of the

committee to ask for explanations as we go along to make sure that we under-
stand just what the text means, or is it better to ask these questions afterwards?

The PrReESIDING CHAIRMAN: It has been the practice to withhold questions
until we have completed the presentation. However, the committee will set
its own rules.

Mr. WincH: May I suggest that we follow our usual practice.
Hon. Mr. AseLTINE: They have checked me on several occasions.

. The Presipine CHAIRMAN: Well, I would not want to show any favouritism. °

The WITNESS: Such a change in emphasis, it is to be stressed, is not con-
ceived in the spirit of sentiment or emotional revulsion against the physical
rigors which the offender may undergo as punishment. Contemporary develop-
ments in this field have been given impetus rather as the result of society’s
experience with a punitive system of justice and as the result of growing
knowledge concerning the cause of human behaviour, and in particular, deviant
behaviour. This growing field of knowledge, largely the result of research in
the social sciences, has been put to profitable use in the study and therapeutic
treatment of the mentally ill throughout the civilized world. In more recent
times, much of this knowledge has been used on a limited scale in the treatment
of the offender.

We cannot ignore the verdict of history which repeatedly leads us to the

conclusion that cirme has seemed to flourish most widely in times and places
where punishment was most rigorous. The high rate of recidivism in this
country, which has been alluded to by the royal commission established in
1938 to investigate the penal system of Canada, and repeated instances of
increasingly degenerate behaviour in offenders leaving prison, have 'led many
thoughtful people to conclude that, “Our prisons are schools of crime.”

)



CAPITAL and CORPORAL PUNISHMENT and LOTTERIES 71

For a generation now, study and research in the social sciences have suc-
ceeded in affording to the human race pertinent knowledge concerning the
cause and meaning of human behaviour from which deductions may be possible
concerning the correction of a social and anti-social behaviour. While there
is still considerable in this field that is not known and is still the subject of
experimentation and study, there is sufficient data, whose reliability has been
demonstrated and which is pertinent in any consideration concerning the
offender, that the criminal law should take cognizance of it.

Criminal behaviour is not the private responsibility of the individual
offender alone. We recognize now that all human behaviour has meaning in
terms of motivation of the individual in attempting to satisfy needs which
are frequently unconscious. This concept is admittedly not so simple as
earlier and more naive interpretations of behaviour such as the innate
presence of a devil which could be exorcized only through physical mutilation.
Having recognized that behaviour is influenced by the interaction of inherent
individual characteristics and the experience of the individual in the midst of
his environment and prevailing culture, it has become inferred that the
possibility of modifying behaviour may exist through a modification of those
conditions which are its determinants.

Since the object of systems of justice is the safe-guarding of the community
against the breach of its laws, and inasmuch as vindictive punishment does not
appear to have provided society effectively with such protection, and in the
light of the possibility of so modifying the attitude and behaviour of the
individual offender that his depredations will either cease or be diminished,
it appears to us that the criminal law should concern itself not with the
exercise of social revenge but with the enhancing of society’s protection by
subjecting the offender to those forms of treatment which, in the light of
existing knowledge, are best calculated to reform the offender.

It is our opinion that the abolition of corporal punishment and of capital
punishment would remove from Canada’s judicial system provisions, which,
notwithstanding the intent of the court, carry significance only as vehicles of
vengeance which in no way contribute to the reformation of the offender.

Corporal Punishment

It is sometimes argued that flogging has a deterrent value of unusual

efficacy. The arguments are usually based upon isolated instances which
~ assumed an almost legendary quality, but upon examination are not defensible
as general truths. In Britain, the departmental committee on corporal
punishment, established in 1937, made extensive statistical studies covering
some seventy-five years. The unanimous opinion of the committee was:

After examining all the available evidence we have been unable
to find any body of facts or figures showing that the introduction of a
power of flogging has produced a decrease in the number of offences for
which it may be imposed, or that offences for which flogging may be
ordered have tended to increase when little use was made of the
power to order flogging, or to decrease when the power was exercised
more frequently. '

The judgment of the Gladstone Committee of 1895 in Britain was that
the certainty of punishment, rather than its severity, constituted its deterrent
value. This committee in its evidence showed that severity carried beyond a
certain point tended to defeat its own object by turning the casual offender
into an embittered person who continued in offences against society.

The British departmental committee, referred to earlier, made a study
of 142 offenders who were flogged between 1921 and 1930, and 298 who were
liable to flogging because of their offences and their records but were not
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- flogged. Of those who were flogged 55 per cent were subsequently convicted
of further serious crimes. Of the men who were not flogged 43 per cent later
committed offences. The committee declared that flogging itself as a judicial
disposition seemed to increase the offender’s tendency to crimes of violence.
In 1948 the British parliament abolished corporal punishment.

Professor Robert G. Caldwell, of Virginia, in 1946 undertook a statistical
study of the effectiveness of the lash in the state of Delaware, the only state
in the American union retaining the lash. In the one county studied, the
years 1928, 1932, 1936, and 1940, were used as samples. During these years
and in this county, of all the offenders who were liable to be lashed, 73
were sentenced to be lashed and 516 were sentenced without lashing. It was
determined that the difference in sentence was the result of a difference on
the part of the court’s attitude rather than the character of the offender. Of
the 73 who were lashed 69 per cent had been convicted of offences again
by 1944. Of the 516 who were not lashed 52 per cent were convicted again
by 1944. Further significant statistical breakdown of the 516 who were not
lashed was made indicating that out of this number, of those committed to
prison 61 per cent were later convicted, and of those placed on probation only
37 per cent were again convicted. Professor Caldwell concluded that the lash

tends to breed in the minds of all an insensibility to human suffer-.
ing which itself produces crime.

It is not our intention to prepare exhaustive statistical tables in demonstration
of our belief that corporal punishment does not add to the protective value
of the court’s sentence. Your committee will undoubtedly bring to light a
large quantity of statistical data on which to base its conclusions. We are
impressed, however, by the fact that what statistics appear to be available
lead to one conclusion. This is typified by the observation that although
crimes of violence increased in the United Kingdom since 1948, when sentences
including flogging were abolished, those crimes previously punishable by
flogging decreased.

We are further inclined, in our present position, by the observation that
the imposition of corporal punishment by the court is a vestige of primitive
vengeance promoted by emotionalism which tends to brutalize both the pun-
ished offender and the society in whose name the penalty is imposed. Flogging,
as a judicial punishment, is virtually extinct in the civilized world. To the
best of our knowledge, among the civilized countries of the world only Egypt
and South Africa, together with the state of Delaware, retain this provision
together with Canada. Something of its sadistic aspect is evident in the
Canadian practice of ordering a certain number of lashes to be administered
as soon as possible after imprisonment while retaining the balance of the lashes
to be administered shortly before the discharge of the offender from prison.
It is not difficult to see with what futility prison administrators would attempt
to carry on a rehabilitative program with an offender who must be lashed
toward the end of such a program. If corporal punishment clearly reformed,
its advocates would have a defensible position but we are aware of no evidence
to support this contention. The real case against corporal punishment is not
the pain which is implicit in such a penalty but its ineffectiveness. The over-
whelming weight of evidence seems to indicate that the offender, who has
been subject to the last by the order of the court in the name of society,
becomes worse. It is, as it were, a case of a person who for one or a multitude
of reasons has set himself to prey upon society. Society then says, “Since you
are acting like an animal we will treat you like an animal and flog you,” Such
treatment has the effect, understandably, of confirming the offender in his
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original attitude that his interests and society’s interests are anti-thetical and
that his survival depends upon his ability to outwit the law-abiding section
of society.

What we may not have recognized so fully in the past also is the demor-
alizing effect of such a punishment upon those who inflict it. We are aware, for
example, of the dangers inherent in such punishment. Dr. Edward George
Glover, a' British scientist, in a booklet entitled “The Psychopathology of
Flogging” states,

A degree of pain is inflicted which may exceed the limits of indi-
vidual endurance and produce immediate shock. The amount of shock
varies, but can be compared to a surgical operation without an
anaesthetic.

The very fact that a physician is required first to examine the offender physic-
ally before lashes are imposed and must be present during the flogging to
check the offender’s pulse periodically is evidence of a recognized danger.
It can scarcely be maintained that those who deliberately inflict torture which
is so patently fraught with disaster can retain the sense of normal human
values which is the safeguard of every civilization.

The thinking of the Ontario Court of Appeal in the case of Rex vs. Childs,
71 C.C.C. page 70, gave expression to this sentiment in the words of the judg-
ment delivered by the Honourable Justice Middleton. He commented in part,

While we are content to remain among the backward nations of the
earth and have upon our Criminal Code provisions for punishment having
their origin in the Dark Ages, judges can do but little. Parliament alone
can interfere. But in all these cases the provisions of the Code give to
the judge of the land discretion; and it is, I think, our duty in all but very
exceptional cases to exercise as a Court of Appeal our discretion by
refusing to uphold sentences involving whipping.

While our knowledge as to positive and successful methods of reforming
the offender is still incomplete, we are of the opinion that our resort to violence,
even in the name of the law, is a confession of failure and futility. A distin-
guished prison medical officer, Dr. James Devon, formerly prison commissioner
for Scotland, wrote,

By all means let us deal with our blackguards but let us deal
rationally with them, not by whipping them in the hope that they will
be good but by placing them under such conditions as will prevent
them from doing ill. That they are cruel to others is no reason why we,
who claim to be better, should prove ourselves as bad as they by
indulging our cruelty.

Capital Punishment

In the course of its deliberations your committee will undoubtedly con-
sider a considerable quantity of statistical evidence relative to the matter of
- capital punishment. It would appear, therefore, futile for us to add extensively
to such material. Possibly the mest convincing story respecting the efficacy
of the death penalty as a deterrent to crime is the historical fact that in Great
Britain, for example, the number of crimes punishable by death has been
diminished over a period of many years without a corresponding increase in
the rate of crime. The subsequent rate of crime cannot, of course, be attributed
entirely to the severity of punishment but must take cognizance also of
attending cultural and social changes. -

There is some fear that the removal of the death penalty for crimes such
as murder would remove a strong deterrent factor which would result in an
increasing number of such offences. However, the presence or absence of
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capital punishment would appear to have no relation to the commiss?on of
such crimes as homicide. Historically, capital punishment seems to be incon-
sequential as a deterrent. : !

This conclusion appears to us to be sound in the light of history. A little
over a century ago Nicholas White, a boy of nine, was sentenced to deafch at
Old Bailey in England for stealing two pennyworth of paint. Yet in spite of
such stringent penalties for offences now considered trivial England’s crime
rate did not experience a decline. Conversely, with the abolition of the degth
penalty for a large number of offences, the country was not overwhelmed with
lawlessness.

In the British Journal of Delinquency, Volume IV, Number 3, Mr. Gerald
Gardiner, a British barrister, comments on the findings of the British Royal
Commission on Capital Punishment. He observes in part:

It is difficult to read the 497 pages of this Report, which includes
an examination of the result of the abolition of the death penalty in
every civilized country in the world except British territory, France,
Spain and scme of the United States, without coming to the conclusion
that murder is primarily a crime of those so disordered in mind that
the deterrent effect of punishment is of no, or little, effect, that for this
and other reasons severity of punishment does not appear in practice to
have any real effect on the murder rate, and that the prospect of a
decrease in murder in civilized countries must now primarily depend
upon a combined assault by the medical and legal professions so that
the disordered minds of those who, if not provided for in time, will
commit murders in the future may at an earlier stage of their life be
diagnosed by the doctors, and so that adequate protection from them
may be provided by the law for the benefit of those who would otherwise
be their victims.

Professor Thorsten Sellin, discussing the homicide rates in the United
States, informed the British Commission that,

Whether the death penalty is used or not, or whether executions are
frequent or not, both death penalty States and abolition States show
rates which suggest that these rates are conditioned by other factors
than the death penalty.

In the United States the six States which abolished capital punishment
are among the ten with the lowest homicide rates.

In order to ascertain how effective a deterrent the deah penalty really
is one must know something of the make-up of the murderer himself,
particularly at the time of his offence, and of the impulse under which he
acted. There appear to be those who kill while mentally ill. These are out
of touch with reality and can be no more deterred by the fear of the death
penalty than they could were they to be threatened with death during a
period of unconsciousness. Possibly the greater number of those who commit
murder do so in the heat of passion during an episode of uncontrollable impulse
at which time no thought is given to consequence. The very fact that our
murder rates do not tend to vary greatly would appear to lend credence to
the view that this group is not deterred by the death penalty. Indeed, it is
doubtful that the act of murder would be consummated, if for a rational
moment, the assailant were to give consideration to the ultimate consequence
of his act. The residue of murders are likely to be committed in a calculated
manner for some sort of gain either by a professional killer or by a person
who had predetermined the act and determined that the objective is worth
the risk. It is clear that the death penalty, which was part of the calculated
risk, has not been a sufficiently strong deterrent where such murders occur.
The obvious answer is that the killer does not intend to be convicted of
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" murder and sentenced to death. Should a murderer be apprehended and
. convicted, his offence proves to be unprofitable regardless of whether he is

put to death or imprisoned for twenty years or life. In any event, whatever
~ the impulse of the murderer, there is no real compensation for his taking life,
. nor any possibility of his reformation or restitution in some token way - for
" the loss caused, by putting him to death. Possibly a small section of the
community may experience a momentary feeling of satisfaction in that the
ancient lex talionis has been satisfied. ‘Incidentally, this attitude indicates
that retribution and vengeance rather than deterrence and reformation, is
still the guarantor of capital punishment. If it cannot be clearly demonstrated
. that this extreme penalty does in fact deter, since it cannot possibly reform,
only one conclusion remains concerning its purpose, namely that of wreaking
vengeance in the name of society. We have earlier expressed the view that
this is not a purpose consistent with civilized exercise of justice.

It is our belief that the retention of the death penalty actually impedes
the execution of justice. It would appear to do so in two ways. First, juries
may be reluctant to return a verdict of guilty if it carries with it a mandatory
death penalty. This can result in the rather casual treatment or acquittal
of those who may be most in need of prolonged observation, custody, and
treatment; and against whose acts society may require protection. Secondly,
~ although under certain circumstances the court may be required by law to
impose the death penalty, the commutation of the same is in the hand of the
government administration of the day. The fate of life and death, therefore,
lies in the hands not of a court in which discretionary powers are vested but
in the hands of the federal cabinet.

A further cause of concern in this question arises from the fact that
miscarriages of justice have occurred in Canada as the result of errors in the
findings of the court. Within recent years two such instances, namely that of
Ronald Powers and that of Paul Cachia, have received prominent attention.
Both of these men were imprisoned for many months before the error of the
court was discovered. If, by chance, a person had been Kkilled in the course
of the robberies for which these men were erroneously imprisoned, they may
have been executed although they had no connection with the offences. This
would not have been the first time that innocent people have been executed.
The finality of this punishment makes justice impossible once an error has
been made. Accepting the premise of those in favour of capital punishment,
what should be the penalty exacted for the erroneous execution of an innocent
person and who should be called upon to pay that penalty? This question
cannot be lightly disregarded as mere rhetoric since the decision to impose
death has been made by men of learning and training in jurisprudence, after
long and deliberate calculation. :

Again, as in the case of corporal punishment, the imposing of the death
penalty degrades and desensitizes those who carry out the penalty. (One
wonders, parenthetically, at the kind of life to which society consigns its
official executioner—a life of endless, carefully planned murder and isolated
anonymity.) The sensational news which surrounds murder trials tends to
excite the basest emotions in the community, and if the community, at the
time of sentence, is in sympathy with the imposition of the death penalty, this
is so only as the result of inflamed emotion rather than a rational desire to
have the objectiyes of justice intelligently served. The fact is that as countries
have become increasingly civilized and sensitive to human values, the more
reluctant they have been to exact the death penalty for crimes committed.
It is reasonable to infer that society’s enhanced view of the inherent value
of human life itself is an influence in the culture which acts as a deterrent
to those who might be inclined to take life.

54033—23%



76 JOINT COMMITTEE

It is noteworthy that many of the leading jurists, men of science, and
penal administrators, have virtually crusaded for the abolition of the death
penalty. They have used arguments similar to those which we have outlined
above and in many cases have added strength to their arguments by virtue
of personal experience in the administration of the system of justice. We are
convinced that the death penalty is indefensible morally, judicially, ‘and
socially, and that its abolition in this country can only serve to prosper the
ends of justice and good order.

The PRESIDING CHAIRMAN: Now, before the questioning of the witness
begins might I inform you that this brief is supplementary to the answers to
the questionnaires which was submitted by last session’s committee to the
Saskatchewan government; the answers to the questionnaires are in your book
of evidence for last year at page 755.

If it is in order we will have questions starting with the Hon. Mr. Garson.

By Hon. Mr. Garson:

Q. There are one or two questions I-would like to raise here to make
sure that I understood the brief itself. On page 1 you say:

The countries of the civilized world, in short, are in substantial

agreement that punishment of the offender per se, as an indication of
society’s vengeful feelings, is indefensible. ..

If you struck out the words “as an indication of society’s vengeful feelings”
would you still say that “the countries of the civilized world, in short, are in
substantial agreement that punishment of the offender per se is indefensible”?
I am trying to find out whether the sense of that sentence turns on the
question of vengeful feelings. Are you in favour of punishing offenders or
are you opposed to punishing offenders?—A. I see your point.
Q. I am just trying to find out what you mean in this sentence?—A. My
feeling is that countries of the civilized world are coming to the point that on
the basis of both experience and increasing knowledge, which is discussed
elsewhere, that punishment itself appears to serve primarily as a means of
exercising vengeance.
Q. Let me just understand that. You think that the countries of the
civilized world are coming to the view that punishment of the offender serves
only the purpose of vengeance?—A. No, but that that punishment per se has
been the major element involved.
Q. Is it your opinion that vengeance is the major element involved in
Saskatchewan?—A. No, I do not believe that.
Q. Or in any other part of Canada?—A. No.
Q. Do you think that the punishment of offenders is indefensible?—
A. Perhaps I misunderstood you. The thing that is considered indefensible
is the exercise of punishment for the purpose of vengeance.
Q. That is not what you say.

Mr. MonTcoMERY: I think it is what the brief says.

Hon. Mr. GARSON: “Are in substantial agreement that punishment of the
offender, per se, as an indication of society’s vengeful feelings”. It is only in
that sense that it is indefensible.

The WiTNESS: Punishment per se, that is to say punishment for the sake
of punishment; just in order to punish and that is all.
By Hon. Mr. Garson:

Q. In other words, punishment per se means in order to have vengeance
alone.—A. Yes.

-
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Q. Is indefensible?—A. Yes.

Q. Therefore I think you will say that punishment must serve some other
purpose in order to be defensible?—A. I would, yes.

Q. What purpose would you say that would be, deterrent?—A. That
purpose might be deterrent. .

Q. That would be one?—A. And reformative or corrective if this is con-
sistent with what is required to produce a correction in attitude and behaviour.

Q. In other words you would have no objection to punishment provided
it is (a) a deterrent, or (b) corrective?

Mr. WINcH: Or (c¢) corrective in that this person should not be loose on
society. Perhaps he should not be left in society and so has to be held in
custody.

By Hon. Mr. Garson:

Q. Your objection to corporal punishment is that you say that it is neither
deterrent nor corrective?—A. That is my feeling.
Q. There is one other sentence here. This is on page 11 of your brief:

The fact is that as countries have become increasingly civilized and
sensitive to human values, the more reluctant they have been to exact
the death penalty for crimes committed.

Would you say that Great Britain and Canada are countries that have not
become increasingly civilized and sensitive to human values?—A. Oh yes.
I would certainly agree that they have, and I believe that that is one of the
reasons why both in Britain and- Canada there has been considerable concern
surrounding this problem. Although the step in terms of abolition has not
been taken there certainly has been very considerable concern in assessing
whether this should not be taken.

Q. That is right. Would you think there is any less degree of civilization
and sensitivity to human values in countries like Great Britain and Canada
which have not abolished capital punishment than in other countries which
have?—A. I would say this perhaps may be one of those criteria which tend
to indicate a level of civilization but certainly could not be taken alone. This
might possibly add to the point. This is a quotation of part of a speech made
by Sir Winston Churchill before parliament. I am sorry I do no tknow the
date but it was relatively early in his political career:

The mood and temper of the public with regard to the treatment
of erime and criminals is one of the most unfailing tests of the-civilization
of any country.

A calm, dispassionate recognition of the rights of the accused, and
even of the convicted criminal against the state—a constant heart-
searching by all charged with the duty of punishment—a desire and
an eagerness to rehabilitate in the world of industry those who have
paid their due to the hard coinage of punishment; tireless efforts toward
the discovery of curative and regenerative processes; unfailing faith.
That there is treasure, if you «can only find it, in the heart of every man.

These are the symbols which, in the treatment of crime and criminal
mark and measure the stored up strength of a nation and are a sign
and proof of the living virtue in it.

That is the spirit in which I suggest this might be understood.
Q. But that is the opinion of a statesman whose country still retains
capital punishment?—A. Very true.

Q. In other words, it is quite possible to retain capital punishment and
retain the qualities Mr. Churchill speaks of.
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Hon. Mr. Vnm: And remain civilized.
Hon. Mr. Garson: Comparatively so.

By Hon. Mr. Vien: ~

Q. Could you tell me upon what you base your own opinions, or are you
merely quoting those of others, as to the fact that both corporal punishment
and capital punishment are in your opinion not deterrent?—A. Well, my
personal experience with people who have suffered corporal punishment has
not been extensive. We have in Saskatchewan had during my association with
this program in the last seven years only two cases of corporal punishment
imposed by the court to the best of my recollection. There was only one
sentence involving execution which was upheld and which was frustrated by
the suicide of the condemned. So therefore my experience is limited in terms
of numerical quantity. However, I did have occasion to have contact with
the two men who were sentenced to corporal punishment and to observe their
feelings concerning it and also to observe, in the case of the condemned man
who committed suicide before execution could be carried out, a very noticeable
sense of relief which swept the entire prison population and the staff of the
prison at his suicide. Then I have also had experience with young men who
have been sentenced to the jail at Regina who had previously been confined
in the boy’s school as juveniles and who while there had apparently been
paddled some years before.

By Hon. Mr. Garson:

Q. That was for discipline?—A. For disciplinary purposes. That is the
extent of my experience in that respect.

The PresipING CHAIRMAN: Before you leave page eleven there is a sentence
you have inserted in your brief:

This would not have been the first time that innocent people have
been executed. '
Do you mean executed in Canada or in other countries?

The WiTNESS: I am not aware of any instance in Canada at all.
Mrs. SHIPLEY: Then it has no bearing.

By the Presiding Chairman:

Q. Could you tell us where these innocent people have been executed?—
A. I have read of instances occurring in France, for example, and in the United
States. I do not have them readily in my memory to tell you of them. I think
the relevance of this observation, if I may come back to the objection that has
been raised, is that if we can establish the possibility of error occurring in
coming to a judgment then it is possible to conclude that error can be made
also in capital offences which are not likely to be cleared up after an execution
has taken place since there is probably no interest in doing so. I am not saying
that such errors have occurred in Canaidan history, but the possibility I think
must be considered in fairness.

Q. In other words, if they happen in minor offences it is reasonable to
conclude that they might happen in major instances?—A. Yes.

By Hon. Mr. Garson:

Q. Is that a fair assumption? Would you say from your observation of the
administration of justice that the same degree of care is taken in relation to
cases such as these which you have mentioned of Ronald Powers and Paul
Cachia as is ordinarily taken in capital cases both by the Crown and by the
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accused. Would you say that?—A. Certainly I would say that those who
face the possibility of a capital sentence are given the benefit of the extent
of the law in our country. But, I would think also that it would be fair to
say that cases dealing with offences as serious as those for which Powers
and Cachia were being tried would also be given very scrupulous care. I
would assume that. %

By the Presiding Chairman:

Q. Is that always the case when we have, for instance, in the province
of Ontario a system of legal aid where any lawyer is picked out, of a panel
and there is no fee whatsoever for the defence? I know-that many lawyers
in my own personal acquaintance have spent many dollars themselves for a
defence of an individual. But, we also had evidence here that some of the
solicitors who had defended persons accused of homicide were not quite
competent, had had no experience; they did the best they could but they had
no experience. Now then, is it always true that an accused, for instance, an
accused who has no money whatsoever and has been accused of murder, gets
the very best defence?—A. If the condition which you describe is the case,
I would say that there must be instances in which he does not have the benefit
of the defence which he should have. I was thinking, however, of the further
safeguards in terms of the consideration of the commutation which auto-
matically follows a conviction.

By Hon. Mr. Vien:

Q. Did I understand you to say that there was no evidence of any such
error in Canada?—A. In capital offences.

Q. Therefore, it is only with respect to the possible danger of such an
error being committed that you would recommend the abolition of capital
punishment; it is one of the reasons?—A. It is one of the reasons, and although
no instance that I am aware of has occurred in Canada that does not neces-
sarily say that, if further investigation had been considered desirable because
of the interest, say of the condemned person’s family or friends, evidence may
not have been produced ultimately showing that an error had been cpmmitted.

Q. I agree that that is so, but what I had in mind was this: would it be
a fair reason to suspend capital punishment just on account of the remote
possibility of a mistake? All human institutions have their own limitations
and the exceptional mistake or error would not justify the staying of human
institutions. For instance, take a licensed chauffeur. There are certain
chauffeurs who' will get intoxicated and will kill persons. But, because
certain chauffeurs will abuse the privilege and will kill other persons would
it be advisable to stop issuing licences in the case of any licensee committing
such a mistake. I think that the recommendation is far too sweeping. In
the first place in Canada where the administration of justice is highly respected
by all the people in Canada, and where the performance of our tribunal is
such that such respect is justified it would seem that it is too sweeping a
recommendation. :

The PRESIDING CHAIRMAN: Could we confine our remarks to the question-
ing of the witness rather than to the making of statements. We have to have
a sense of order. However, you have proceeded, and may now continue with
your question. :

By Hon. Mr. Vien:

Q. Do you not believe that it is toe sweeping a recommendation?—A. I
do not, for this reason. Using your own example, there is considerable to
justify the use of licensing practices as an effective method of accomplishing
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what you set out to do. This is not necessarily the case in the use of the
death penalty. There is no such evidence to my knowledge which makes
it so effective and important that it should be retained when the possibility
of error is present.

Q. I have another question to put, Mr. Chairman. It is this. Did I
understand correctly that you recommend the abolition of corporal punish-
ment because it exasperates and hardens the offender without producing a
reduction in the number of offences?—A. That is correct.

Q. Then, if you recommend seclusion, incarceration and other treatment,
will it not, to a certain degree at least, also exasperate and harden him?—
A. That is a difficult thing to answer in a general way, sir, because our view
of the whole question of the treatment of the offender is based upon the
assumption that we need to know what it is that constitutes the cause for
the committing of offences in each individual instance. Until we know this
we are not in a position to prescribe and carry out a plan of treatment
which is going to be consistent with the cure or the correction of the offender,
and therefore the added protection of society. It may be that in the treatment
of the offender there will be many elements involved which may be somewhat
disagreeable and distasteful to the offender. That is perfectly true, but they
may at least be consistent with the requirements for bringing about a desirable
change in him, in the last analysis.

Q. You have compared the statistics in various countries. Could we not
draw a parallel? If you take minor offenders, who have been incarcerated and
have become recidivists and are again offenders, is it not a fact that their
incarceration has in many cases exasperated and hardened them?—A. I would
agree with that. :

‘Mr. WincH: Could the other members of the committee have a chance,
Mr. Chairman?

Hon. Mr. VIEN: Gentlemen, if I have abused my privilege, I am sorry.
The PrRESIDING CHAIRMAN: Proceed, Colonel.

Hon. Mr. ViEN: Have I abused my privilege?

The PreEsIDING CHAIRMAN: Not at all.

Hon. Mr. Vien: I do not want to offend any member.

The PReESIDING CHAIRMAN: I think the interruption was quite unintentional.
If you will just put your questions to the witness, it would be appreciated.

By Hon. Mr. Vien:

Q. I wanted to find out if your recommendation is to abolish all punish-
ment that would exasperate or harden the offender?—A. I would be in favour
of abolishing all types of punishment, treatment, or whatever else you may
call it, that hardens the offender or in any way is likely to contribute to a
continuation of the attitudes in him which cause him to commit crimes.
Admittedly, we do not know all the answers and we probably will not for
a great many years, in terms of the specific way in which to bring about a
positive change in attitude and behaviour in the offender, so that we are
likely still to make mistakes, but I feel that we should not make them
knowingly aware that we are likely to be doing the wrong thing.

Q. I understand your point.—A. I do not pretend for a moment that the
things we feel in all conscience and in good intelligence are the best things
for the offender and for society are not likely at times to exasperate the
offender and make him quite unhappy.

The PresmING CHAIRMAN: Just let us understand a few things here. As
I understand it, Mr. Fornataro has been invited here as our guest and,he has
come a long distance. If it is necessary that we have a subsequent meeting
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in order to complete the examination, we will have a subsequent meeting,
but in the meantime I think that all committee members should have the
fullest opportunity of questioning Mr. Fornataro as completely as they wish,
so long as there is not too much repetition or the making of statements rather
than the asking of questions. That is my understanding. If there is anything
that I do not understand about this practice, now is the time to say so.

Mr. WiNcH: What I had in mind was this, Mr. Chairman. After all our
sittings in the past year, I think we worked out a very good system, one
which has worked most efficiently, that of beginning at one end and going
through the members and at the next meeting beginning at the other end
and going through the members.

Hon. Mr. VIEN: I must apologize to honourable members if I have been
infringing on the rule, as I did not know it. I was made a member of this
committee only very recently.

The PRESIDING CHAIRMAN: No apology whatsoever is necessary, Colonel.
I permitted the questions. The general rule is that we begin at one end of
the table, but I notice that quite often there are interruptions by other
members, and so we cannot be too strict.

Mr. WiNncH: I may say that I have no questions to ask, and so I have no
ulterior motive.

Hon. Mrs. HOpGES: I cannot believe that you have no questions to ask.
The PRESIDING CHAIRMAN: If we understand one another, let us proceed.

Miss BENNETT: Mr. Fornataro, it seems to me from reading your brief
that you have dealt very extensively with the criminal himself and with
those who punish him. I would like to have something of the viewpoint of
society. For instance, we have 14 million people who are not criminals, and
I would like to know what your viewpoint is as to the effect of this on
society.

The WITNESS: I believe that that is mentioned in the brief. We are not
primarily concerned—

The PRESIDING CHAIRMAN: Mr. Fornataro, would you talk to Mr. Cameron
at this end of the table, please? Conversing with Miss Bennett is very
pleasant, but we cannot hear you at this end.

The WITNESS: We are not primarily concerned with the fact that one
form of punishment or another may be distasteful to the offender himself, nor
to those charged with the implementing of it. The premise on which we
start is that a system of justice ought to be effective in providing protection
to the community. Now, it is my belief that neither capital nor corporal
punishment necessarily provides us with the kind of safeguards which we
traditionally have believed they do. If I can be convinced, I am certainly
open to conviction, that these do in effect provide us with very effective
deterrents and protection. I would be quite happy to subscribe to them, but
' it would appear to me that in the interests of the protection of the community
we should be concerned with so’ modifying our laws, and specifically the
Criminal Code, that those things which may promote lawlessness or at least
allow it to continue should be removed or modified and those things which
might actually be positively employed to curb lawlessness  should be reflected
by changes in. the Code as well. It is certainly with the welfare of the
community and the law-abiding section of the community in mind that these
suggestions are made. 7

Miss BENNETT: In preparing this brief, did you go into a close examination
as to whether the punishment is or is not a deterrent?
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The WITNESS: In my reading of the material which has been available,
I have come across nothing to indicate that it did actually deter. As I say,
I am open to conviction on the matter, but I have not come across that data
as yet. {

Mrs. SHIPLEY: In the course of your brief you used the term “vengeance”
describing the attitude of society in respect to both corporal and capital
punishment. You state that that is the sole purpose in various ways throughout
your brief. It is a matter of opinion. On page 11 you state:

Society consigns its official executioner to a life of endless, care-
fully planned murder.

Now, as murder means unlawfully killing a person with malice aforethought,
surely you did not mean quite what is says here, did you?

The WITNESS: I see vour point, and it is well taken. Certainly there is
no malice aforethought, but it is calculated killing. That is really how it
should have read.

Mrs. SHIPLEY: All right. I have one other question, if I may ask it.

The PRESIDING CHAIRMAN: You may put as many questions as you like.

By Mrs. Shipley:

Q. You state quite emphatically that you do not believe in corporal punish-
ment for any reason whatsoever and that under no circumstances does it do
any good but it does only harm. In order that I may understand your
thinking in this matter, I wonder if you would mind telling me if you are
also of the school of thought that believes that no form of punishment, even
mild spanking, is necessary in the rearing of children?—A. I do not subscribe
to that school of thought.

Q. You do not?—A. No.

Q. Therefore, you do admit that it is necessary to inflict a just amount of
corporal punishment in raising small children?—A. I agree with that, but I
find a very great difference between the imposing of physical disciplines
by parents—

The PRESIDING CHAIRMAN: You mean, immediately?

The WITNESS: Yes, immediately. And the imposition of corporal punish-
ment judicially by a court. ;

Mrs. SHIPLEY: Then you do not believe that there are certain criminals—
I will not go into the types but you know the type I mean—who fear nothing
in this world but physical pain and who are quite hardened. You do not
believe that there are certain ones who fear physical pain only?

The WITNESS: I believe that that is quite true, but I do not believe that
they are necessarily deterred from their- criminal activities simply because
there is the possibility that they may suffer some sort of physical pain.

Mrs. SHIPLEY: Thank you.

By Mr. Johnston (Bow River):

Q. My thought has been running along the same lines as Mrs. Shipley’s,
but I wanted to confine myself to the judicial aspect of it and not to the family
aspect. I take it that the witness is of the opinion that corporal punishment
should be abolished?—A. Yes.

Q. And that any degree of corporal punishment should be abolished?—
A. Perhaps you would have to spell that out, so that I could understax}d what
you had in mind.
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Q. The first statement I made, if you will excuse me, is rather broad.
I asked if you ,disagreed with corporal punishment, and you said you did.
I wanted to get a little ' more precise answer when I asked if you disagree
with any degree of corporal punishment.—A. When we speak of corporal
punishment, we are referring to the imposition of,a judicial sentence which
involves whipping or flogging or paddling, or whatever other term you may
wish to use. You may be referring to other types of physical privation under
the broad term of corporal punishment; I do not know.

. Q. You bring another thought to my mind. For instance, it is not always

true that flogging could be the worst type of punishment.—A. That is true.

Q. I ‘have in mind solitary confinement. Would you do away with that
too?—A. I think that in some cases it is very essential. Some day we may
find ways of doing things that are much better than now and we may find
that we do not need that.

Q. But up to the moment you would not do away with it?—A. No.

Q. You would keep that as a form of punishment?—A. That is cotrect.

Q. I think that could be classed as a form of punishment, mental if you
wish, but certainly a form of punishment.

The PRESIDING CHAIRMAN: What do we understand by “corporal punish-
ment”?

Hon. Mr. GARsON: Corporal punishment is the infliction of pain either
by official decree or as a disciplinary measure in the prison itself, and I think
we should stick to that.

The WiITNESS: Either the lash or the paddle.

By Mr. Johnston (Bow River):

Q. I take it that the witness is against those types mentioned by Mr.
Garson. On page 4 of your brief you quoted the Gladstone Committee as
upholding your opinions. You say:

The judgment of the Gladstone Committee of 1895 in Britain was
that the certainty of punishment, rather than its severity, constituted
its deterrent value.

Are you of the opinion that we should have laws upholding punishment but
not use it? I think it is clear there that it was the certainty of it, not the
actual implication of it, that created the deterrent?—A. It was not the fact
of lashing or whipping.

Q. It was the prospect of it?—A. No, it was the certainty of apprehension
and conviction.

Q. Of what?

The PresmpinG CHAIRMAN: The individual.

The WiTNESs: Being convicted of the offence.

Hon. Mrs. HopGgeEs: You mean apprehension in the sense of being
apprehended? .

The Wirness: That is right. -

Mr. JoHNSTON (Bow River): Probably I misunderstood it when it says
the certainty of the punishment but not the punishment of an offender.

The Wirness: That is the point.

Hon. Mr.: GArRsoN: Might I suggest this? Is this not clearly what was
meant, that it is the certainty of apprehension, trial, conviction and punishment
by incarceration, but not necessarily corporal punishment?

Mr. JouNSTON (Bow River): But we are confining our remarks to corporal
punishment.
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Hon. Mr. GArsoN: Yes.

By Mr. Johnston (Bow River):

Q. Therefore this quotation refers to corporal punishment?—A. It is the
certainty of punishment, not corporal punishment.

Q. In the statement he uses to bring out the point, he is quoting from
the Gladstone Committee, which has pointed out clearly that it was the
certainty of corporal punishment.—A. No, it was not; I am sorry.

The PresiNG CHAIRMAN: In my opinion we are getting into arguments
and discussions without questioning the witness to find out what his knowledge
of the matter is. What we want to do is to find out what the facts are. If
you do not agree with him, we will argue that out later.

Mr. JoHNSTON (Bow River): I am just pointing to a quotation which he
used to convince us of his viewpoint and I wanted to find out the certainty
in his mind relative to this quotation.

The PresipING CHAIRMAN: Ask him a question, then the witness will
answer it, and we will accept his answer. In argument, you and I and the
rest of the members of the committee will fight it out later.

Mr. JouNSTON (Bow River): But first of all we have to know what he
understands by the words of this quotation.

The WirNess: The statement is that the committee was of the opinion that
the certainty of punishment, in other words the certainty of being punished,
not its severity or its form was the deterrent thing.

Mr. JouNSTON (Bow River): I accept that statement. Mr. Chairman, that
is the only question I had in mind. I wanted to be sure on that point.

By Hon. Mrs. Hodges:
Q. On page 12, the final sentence of the brief states:
We are convinced that the death penalty is indefensible morally,

judicially, and socially, and that its abolition in this country can only
serve to prosper the ends of justice and good order.

I would like Mr. Fornataro to comment on the fact that in Victoria last year
the moderator of the General Assembly of the Presbyterian Church in Canada
preached a sermon in his church in which he said:

We would affirm the right of the civil magistrate to impose the
death sentence for crimes like malicious and deliberate homicide. The
state is given this right as the minister of God, and it shall have this
right as long as evil continues to disturb the social order.

I would like to ask the witness’ opinion on that, and I would like to add that
three other clergymen of different denominations confirm it.

The PresmpING CHAIRMAN: Could you give us the publication from which
you are reading?

Hon. Mrs. Hobges: It is the Victoria Daily Colonist of July 6, 1954. I
would like the witness’ comment on that.

The WiTnEss: The only thing I have to say is this is a point of view and
I disagree. It is a point of view to which undoubtedly not only many clergymen
of the Presbyterian church but of a great many other faiths would subscribe
and to which some others would take exception. I would certainly take
exception.
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By Hon. Mrs. Hodges:

Q. The question of deterrence again comes up. I notice it is dealt with
by you in exactly the same way as by other advocates of the abolition of
capital and corporal punishment. You are speaking of the deterrent effect
upon those who receive it. What is your position ‘as to the deterrent effect
on the rest of society?—A. I realize that is a question which does not lend
itself to proof either one way or another too well. However, on looking at the
statistics which are available—

Q. In spite of the fact that you yourself do not believe statistics.—A. I am
not saying that these should be relied upon exclusively. I merely say that they
may sometimes give indications one way or the other. There does not appear
to be from statistical evidence a strong indication that people are deterred
from committing murder, for example, in the States say where there is a death
penalty in contrast to those states which do not have the death penalty. I do
not think that a person in favour of the death penalty or a person who is
against it can take these figures and prove anything.

Q. That is my point.—A. They merely can say that you cannot prove
anything.

Q. Yes.—A. Therefore, I take the view that you cannot prove that it is
a deterrent either.

Q. The emphasis is always laid on the fact that it is not a deterrent.—
A. It appears to me that traditionally we have accepted almost without ques-
tion that there is a deterrent efficacy about the death sentence and about
corporal punishment which is almost an axiom. Naturally it is there we assume.
Unless there is some very strong evidence to show that it does in fact exist
we should not take it at face value.
¢ Q. It is impossible to know the workings of the human mind. I am only

bringing it up to say that the emphasis which is always laid in these briefs
and expositions in favour of the abolition of capital punishment is inevitably
that it is no deterrent.

The PreEsIDING CHAIRMAN: Is it not also true in the converse? Those who
advocate capital punishment-always say it is a deterrent.

Hon. Mrs. Hopces: That is the point I am making. They usually try to
adduce proof and quote statistics.

The PRESIDING CHAIRMAN: It depends where you are sitting.

The WiTNESs: It appears to me this way, that what happens to one
person, becauseé of his actions, as a form of punishment should always be
looked upon very cautiously as a means of deterring other people because the
deterrent effect of any experience or lesson that we may undergo is always
diminished greatly for other people. How many of us, for example, have
stopped smoking because we heard of somebody who smoked and died of
cancer; how many people have stopped speeding on the highways because
they have passed somebody else who was speeding and cracked up?

Hon. Mrs. HopGes: We do not know.

The WITNESS: My point is this, that while some people may take a very
personal lesson from these experiences and may be very personally exercised
about it, the average among us, it seems to me, go about our lives with the
feeling: well, this happened to the other fellow but it will not necessarily
happen to me; I enjoy doing what I am doing, or I do so because of the
situations I meet and it is a calculated risk I am taking.

Hon. Mrs. HopGes: Thank you.

Hon. Mr. ASELTINE: I would just like to ask the witness a question.
Saskatchewan is 50 years of age this year and celebrating its golden jubilee.
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Now, during those 50 years can you give us any statistics as to how many
cases of corporal punishment in the nature of lashes and that kind of thing
have been imposed by the courts?
The WITNESS: I am afraid I cannot, offhand, unless they are recorded.
Mr. WINCH: They are to be found in the appendix. \

The PRESIDING CHAIRMAN: If you look at your notes for last year’s evidence
you will see that they are printed and bound in the book and I think you will
find that Saskatchewan is one of the provinces which returned our question-
naire with the answers.

Hon. Mr. ASeLTINE: They answered it in the questionnaire?
The PRESIDING CHAIRMAN: Yes.

By Hon. Mr. Aseltine:

Q. You gave testimony a moment ago to the fact that during your
experience there had only been two; did you investigate those criminals who
had been sentenced and did you talk with them?—A. I did.

Q. And what did you find out?—A. I found this: that both of them
were relatively young offenders and they were certainly apprehensive of the
experience they were to undergo. This was a new experience for them, as a
matter of fact.

Q. Was that before the penalty was imposed or afterwards?—A. I am
dealing with both here; in fact, in one instance it was the first encounter this
man had ever had with the courts at all.

Mr. FAIREY: What was the crime?

The WITNESS: The crime was that of attempted rape.

By Hon. Mr. Aseltine:

Q. And how old was he?—A. He was twenty-three. He did have a real
fear of physical pain; and as one of the members suggested earlier, this, it
seems to me, was the thing that was uppermost in his mind; and after the
infliction of the penalty he was sullen about it and seemed to feel that this
was really something that was hardly fair, and that he had not been given
the benefit of some sort of provision by the court, which was less harsh.
I would think that in this case it was his own revulsion against the physical
aspects of it that were most significant to him. I do not know what his
subsequent career has been because I have not heard of him since.

Q. You cannot say whether it made any difference to him or not?—A. To
the best of my knowledge he has not been sentenced again. And I think this is
something which we ought to remember on occasion, because we did know also
after he was sentenced to jail that although he had not previously acquired
a record, his record of performance in the community was not so clear.

Mrs. SHIPLEY: Did you investigate the girl?

By Hon. Mr. Aseltine:

Q. Tell us about the other case?—A. In the case of the other chap, he
had once been in jail for a previous offence; and on the second offence he was
sentenced to be lashed at two points during his sentence; one early after
his sentence began and the last time shortly before he left.

Q. Was that for a first offence?—A. No. This was for a second offence.

Q. What was the charge?—A. The offence was that of incest. I saw
him shortly after the imposition of the second set of lashes and that was
shortly before he was discharged. Now, this chap did not show evidence of
feeling any great amount of hostility or bitterness about this and the reason




CAPITAL and CORPORAL PUNISHMENT and LOTTERIES 87

for it, as far as I was able to determine, was the fact that no staff in the
institution apparently had the heart for the whole business; and this raises
further problems, it seems to me. The deputy warden who had a long history
as an officer in the institution certainly had a custodial and punitive point
of view historically from his own experience; and he was one of the most vocal
people in feeling unhappy about having to carry out the sentence in this way.
He explained that this man. had been there for over a year and had been a
good man; that he had progressed during his time in the institution and that
he seemed to show favourable response.

Q. That might have been because he got the lashes in the first instance?—
A. Just on the eve of his discharge he was to be lashed. Now I think that
that feeling on the part of the staff helped to relieve possible bitterness and
ill-effects in the prisoner, but on the other hand I wonder what his attitude
towards the constituted authority of society may be, and that is one of the
things I am unhappy about in this respect.

Q. What is your opinion, then, about the deterrent effects of these punish-
ments?—A. I do not think that corporal punishment, itself, had any effect
whatsoever as a deterrent.

Hon. Mr. Farris: Might I ask one question, Mr. Chairman?

The PRESIDING CHAIRMAN: If you will please wait for a minute, Mr.
Farris, we will come back to you.

Now, Mr. Montgomery.

By Mr. Montgomery:

Q. I would like to ask the witness if the standard of intelligence of these
two men would have something to do with it?—A. I do not think it was a
question of defective intelligence in those two cases. The first man would
have just average intelligence, I would say; and the second one might be of
dull-normal intelligence; in other words, he was certainly not defective; but
he was not average in terms of his brightness.

Q. I understand you have no way of telling us whether this had any
reforming benefits when either one of them went back into society.—A. I
would say the only way in which you could be certain of that would be to
have some method whereby we could keep in touch with these men periodic-
ally for a given period of time following their discharge, not in a routine way
but in a fairly intimate way so that there is some opportunity of forming a
pretty accurate judgment as to their attitude and their behaviour. That
would appear to me to be the only reasonable way of satisfying oneself as
to the subsequent behaviour and character change, if any, that has occurred.

Q. Can you tell us, from your experience—or do you feel that this type
of accused person would prefer to take the lashes at a couple of spots rather
than to be confined for a longer period?—A. I think you would find there
‘was a difference based upon individual differences.

Q. You mean depending on the individual?—A. I think that some might
be very happy to say: “I will take the lashes and let us get it over with; I
want to get out of here as fast as I can.” Not necessarily because he is going
to be a better person.

Q. No.—A. And that is a thing we should concern ourselves about at
the same time.

Q. In other words, punishment should look more toward reform than
just giving the same as you get.—A. That is correct. I would be much more
in favour of having an offender kept under custody for a longer period of
time, indefinitely if necessary, until there is a reasonable assurance that he
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is not likely to be a menace to society upon discharge, which is not assured
to us simply because he has undergone sentence and may have undergone
corporal punishment.

Q. In other words; some people or some prisoners who spend two years
in jail or in the penitentiary may become reformed while others would not
become reformed even if they got twenty years.—A. That is correct.

By Mr. Montgomery:

Q. I have just one question and it has to do with capital punishment.
It deals with the type of criminal who premeditates his crime and thinks it
out. I think we all accept the fact that the very fact that he may be con-
victed and hanged is going to deter him. How in your opinion will you
handle that man if we do away with the death penalty? Do you think from
your experience and the study you have made that there is any use in trying
to reform at least some of those people? I am thinking of possibly the most
desperate type?—A. I would agree with the suggestion which I believe is
implicit in your question that in some such cases the prospect of reform is
very very dim. We certainly are quite aware of the limitations in that respect
and we may not be able to hope for reform but it would seem to me that we
should be very sure of some quite direct benefits coming from the death penalty
if we are to retain it because it is so extreme and so final.

Q. That is true. On the other hand, if you confine that man, say for life,
he may then go on and continue committing murders?—A. If he is confined
for life?

Q. He may get out and there is the possibility of his killing guards in
prison?—A. It is quite possible, but again, going only on the basis of any
material which I have been able to see, I have been rather impressed with
the sparsity of that sort of thing. Life sentenced prisoners are very com-
monly referred to by prison administrators as people who behave themselves
in prison rather than people who become dangerous in terms of committing
further murders.

Mr. WincH: Can we remind ourselves of the information that was given
us last year by Mr. Garson on this very matter concerning those who had
been released on homicide charges?

The PRESIDING CHAIRMAN: That is in the evidence of last year. Mr. Boisvert?

By Mr. Boisvert:

Q. You start your brief with the words: “The government of Saskatchewan
believes...” What makes you think that the government of Saskatchewan
believes that the Criminal Code of Canada should be amended to abolish
capital and corporal punishment?—A. You really want me to recapitulate the
entire brief then, do you? !

Q. No, but is this a brief prepared by yourself or by the government of
Saskatchewan?—A. I am presenting it on behalf of the government of Saskat-
chewan.

The PRESIDING CHAIRMAN: This, Mr. Boisvert, is supplementary to the
answers to the questionnaires which we sent out to the various provinces last
year.

Mr. BorsvERT: And the questionnaire was addressed to the attorney
general of each province?

The PRESIDING CHAIRMAN: Yes, and we have the supplementary answers
today. This follows up along the lines of the answers given to our question-
naire.
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By Mr. Boisvert:

Q. I am coming back to the question asked by the Minister of Justice
and at the bottom of the first page of your brief you say: “The countries of
the civilized world, in short, are in substantial agreement that punishment
of the offender, per se, as an indication of society’s vengeful feelings,—”
Could it not also be true that in the pursuit of justice society did not act with
vengeful feelings?—A. I think where that is true that this is accepted as
legitimate. The objection of the civilized countries in keeping with this is
that where punishment in fact is an indication of vengeance that that would
appear to be inconsistent with our present standards of civilization.

Q. Could we not say then that the civilized countries which retained the
death penalty are doing so not because they have vengeful feelings, but because
they are seeking to have justice rendered for society?—A. It may well be
that that is the reason we give.

Q. I continue reading the completion of that sentence in your brief where
you say: “—is indefensible and must give place to systems of individualized
justice whose aim is the effective protection of society by means of correcting
the offender.” I would like to have you explain what you mean by ‘‘indiv-
idualized justice”?—A. This is possibly the term which is most used to describe
the change which has taken place in the development of penal systems during
the present generation.

Whereas traditionally the treatment of the offender was very much based
on the idea of meting out punishment for the sake of punishment or for the
sake of confining him under custody because he had committed an offence
and punishment was usually considered in relation to the seriousness of the
offence or the man’s record, now we are becoming more and more concerned
with an attempt to individualize justice. That is, to come to some under-
standing or assessment of the individual offender and the reason for which
he commits offences so that with that understanding of him as a person and
a person with specific defects or troubles, a remedy can be conceived and
applied which may have some chance of modifying his attitude and behaviour.

It is much the same development, it seems to me, which took place many
years ago in the field and practice of medicine. I understand that many years
ago doctors were referred to as leeches because they had one standard remedy
for all patients and all patients had a leech applied to them to draw blood.
Now, that would be unthought of today because the doctor is concerned with
studying his patients and with coming to an understanding of the history
of any malignancy or pathology, not only to look at the symptoms which may
be significant but to understand what the conditions are which underly this
symptom so that he can get rid not only of the symptom but-can treat the
causes and possibly thereby cause the symptoms to cease not only now but
in the future.

It is this treatment of the individual person as a means of bringing
about a change that is referred to here.

Q. In other words, if I understand you correctly, society should forget
-about the murdered person and the ill effect of the murder and think only
in terms of the one who has committed the murder. That is what you
would call individualized justice, is it not?—A. Well, of course, that is
the effect of it, it is perfectly true. But while your attention is focused upon
the offender, you do not callously ignore the person against whom the offence
has been committed. You are interested in bringing about such a remedy
that in future the community about which you are concerned will have more
ample protection. :

Q. Do you not think that your aim is reached by the history of the case
made by the Department of Justice in a case of murder after the sentence
has been passed by the court? Do you not think that the Department of
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Justice studies all the circumstances of the case and goes into all the facts
which may have brought the murderer to commit his crime?—A. I do not
think that that is really what we are thinking here.

Q. I know that, but I am trying to get my mind in order with respect
to your brief. What I am asking you is, if the aim you are seeking is not
covered by the restudy of the case after sentence has been passed—A. I would
wonder about it, because I would doubt very much that the Department of
Justice or the members of the cabinet could possibly go into the matter in
sufficient detail in terms of the individual person and his particular deviation
to be able to come up with a plan that might be constructive. Now, I may
be wrong in that.

Q. Can we not then say that what is done by the Department of Justice
is individualized justice?—A. I am not intimate enough with it. Since there
is no personal contact, however, I would wonder about it.

Q. I would like to ask you another question. On page 2 you say:

' Criminal behaviour' is not the private responsibility of the

individual offender alone.

—A. Yes.

Q. May I deduct from that wide assertion that society per se is also a
partner to the crime which was committed by the murderer?—A. That is not
only implied, but stated.

Q. When crime was committed at the beginning of humanity, when Cain
killed Abel, his brother, there was no society at that time?—A. I do not think
that you and I had better get into a theological discussion, because I am not
a literalist.

Q. Would you recommend the abolition of the death penalty for treason?—
A. Although treason has not been singled out, I would say that the objections
which are sustained here for amending the death penalty for murder would
also extend to any offence. We are not thinking of the offence as such. There
might be many other recourses suggested for an offence such as treason, for
instance, banishment or life imprisonment, under conditions which may differ
from other offences. We were not attempting to exhaust what might be done
but merely to put forth our feelings against capital punishment.

Q. Are you aware that in those countries which repealed the death
penalty, that penalty has been revived for crimes of treason and similar crimes
against the state?—A. I realize that death penalties are imposed very lightly
in some countries which nominally do not have the death penalty, that penalty
itself being surrounded by political implications.

Mr. BoisverT: We could open quite a discussion about this matter. That
is all, thank you very much.

By Mr. Cameron (High Park):

Q. I think we are agreed, Mr. Fornataro, that the purpose of criminal law
is to protect society, and we are also agreed that the basis on which the
offender is given his sentence is, first of all, punishment; secondly, a warning
to deter others; and, thirdly, reformation. Does it not get down to the funda-
mental question of whether capital punishment and corporal punishment are
too severe? When we sentence someone to be lashed, that need not be vengeful.
It is to impose upon him pain which he has possibly caused to other people.
Are we being too severe, in your opinion, in doing that?—A. It is really not
the severity.

Q. It should be imposed as soon as possible after the person has been
convicted, and not, as you suggested it was, be retained over a period of a
sentence?—A. The matter of severity might apply in connection with the
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capital penalty, but I am not too concerned with the severity of the penalty
itself, when we are talking about corporal punishment, but rather its effective-
ness. As someone, I believe, mentioned earlier, other forms of physical
deprivation may be considered much more rigorous than corporal punishment,
but if they have the possibility of being effective as deterrents or as corrective
agents then I would be in favour of them. It is the ineffectiveness of corporal
punishment.

Q. Do you think it may be prejudiced when it comes to corporal punish-
ment? What about capital punishment, where a murder has been committed,
premeditated and carried out in a calculated and cold-blooded manner? Do
you think that society is being too severe or is acting on inflamed emotions
when it says that this man or this woman deserves death?—A. I believe that
that is really what it boils down to ultimately. It is because we possibly feel
somewhat murderous at the thought of, such a calculated type of killing.

Q. Why do you say that we feel murderous? I am suggesting to you
that society has to make up its mind whether this is a proper punishment
to be given to such a person. When it makes up its mind, is it being too
severe when it says that there should be capital punishment or some other
traditional form of punishment?—A. I believe that it is. too severe.

By Hon. Mr. Garson:

Q. Mr. Johnston opened up what I think was a very important matter,
and I would like to see if I have drawn the proper inferences from the exchange
which took place between you and him. You quoted the judgment of the
Gladstone Committee in Great Britain to the effect that it was the certainty
of punishment rather than its severity which constituted its deterrent value.
I inferred from your remarks that you probably had in mind the fact that in
some jurisdictions which I will not identify—some of them on this continent,
as a matter of fact—in which there is both corporal punishment and capital
punishment, the administration of justice has been marred by such inefficiency
and political influence and so on that the criminal, although he knows that
these punishments exist, thinks that there is a very good chance, and there is
in fact a very good chance, that a sentence for such punishment will never
be imposed or, if it is that perhaps he will get a political pardon, and the
sentence will not be enforced. Therefore the inherent deterrent value of
corporal punishment and capital punishment would be completely washed
out under those circumstances?—A. That is right.

Q. Let us assume a hypothetical jurisdiction, in which the administration
of justice is carried on with the efficiency that exists, say, in Saskatchewan or
any other Canadian province, and in which the criminal in making his plans
knows that there is corporal punishment and capital punishment and knows
that there is a very good chance because of this efficient administration of
justice he will be found guilty and that his chances of being forgiven will be
on the strict merits of his own case. New, I inferred, and correct me if I am
wrong, that in those cases you said in your view corporal punishment and
capital punishment had no deterrent value.—A. That is my feeling.

Q. Yes. Well, is it anything more than a feeling?—A. Well, it is again
based on the experience, limited admittedly as it is, which I have had with
people who have undergone corporal punishment.

Q. That is of two people?—A. Yes, plus juveniles who have graduated
into senior institutions.

Q. As an experienced civil servant and university graduate you would
not derive a general rule from two cases, would you?—A. Of course not.
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Q. I understood you to say that you did not think that capital punishment
was a deterrent and that there were not statistics to prove or disprove that
proposition?—A. Yes.

Q. In other words, would you not agree that a citizen, contemplating or
planning a murder or any other offence for which capital punishment is
imposed who considered and rejected it because he was deterred by his fear of
capital punishment, never become a statistic?—A. That is correct.

Q. You would go along with that?—A. Certainly.

Q. Would you say, leaving statistics aside, that you yourself prefer not
to be hanged?—A. I would prefer not to meet death in any way if it were
possible.

Q. Yes. You would prefer not to be hanged as a criminal?—A. That is
correct.

Q. And would you say that a criminal, who is contemplating a crime in
a jurisdiction in which the administration of justice was efficient and the
certainty of his conviction was fairly probable, would not be deterred by the
prospect of being hanged for the crime that he was planning? As a matter
of ordinary common sense do we prefer to be hanged, or not?—A. This matter
of common sense is the crux of the matter it seems to me. You and I are in
a difficult position to assess this matter of its deterrence on the person who
actually does commit murder simply because we are not people who commit
murder. It would appear to be a difficult thing for people who have grown
up under normal circumstances to put themselves vicariously, in a fairly
genuine way, in the position where the murderer stands, who may or may
not be mentally responsible; who may have acted under impulse and passion
which we are not able to appreciate rationally and coolly, and the only persons
upon who we can speculate, it seems to me, in terms of this deterrent matter,
are those who had calculated in a cold way.

Q. In other words your distinction serves as a rough division, you would
say, and that perhaps in the majority of cases in which the murder was a crime
of passion or of impulse, that capital punishment is not a deterrent?—A. I
think so.

Q. But where a man was planning an armed robbery, it might be a
deterrent in a case of that kind, and that appears to be supported by statistics.
Most of this sort of crime is committed in those jurisdictions in which they
either have no capital punishment or where, having no capital punishment,
the prospect of conviction is pretty remote—A. I do not know of statistics
to support the view that you have expressed.

Q. We have had some statistics before this committee as to the murders
on one side of the international boundary at Windsor, and in Detroit on the
other side where, I believe, they have no capital punishment, but where the
question of certainty of punishment came into the picture.

What about the early days in the western United States and Western
Canada? Have you examined those days to find out or to develop any opinion
as to why it was that western Canada was developed with very few crimes .
of homicide, while there was a large number of them in western United States.
Have you ever examined that at all?—A. No, I do not believe I have.

Q. That may be an interesting thing for you to examine. And have you
ever examined the situation in the early days in regard to the number of
murders on each side of the border, betweeen Alaska and the Canadian
Klondike?—A. No.

Q. Well, I recommend it to you.

The PresDING CHAIRMAN: Do you think anybody who is about to commit
murder, stops to realize which jurisdiction he is in? ’
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The WiTNEss: I would go along with the hon. minister’s inference that
it is a possibility in some cases, but that is as far as I would go.

The PRESIDING CHAIRMAN: Suppose it is a murder of passion.

The WitneEss: I do not think so, no; I do not think the minister meant
that at all.

Mrs. SHIPLEY: Might I ask the Minister a question? You said today that
very, very few people are executed by hanging in Canada when the crime
has not been premeditated.

Mr. MoONTGOMERY: Isn’t that one of the reasons that crime of murder
must be premeditated or it will be manslaughter?

Hon. Mr. GArsoN: I would prefer to-answer a question of that sort after
an examination of the statistics and in terms of actual numbers. And when
you say “very, very few”, I would hesitate to use that term because people
differ as to what are “very, very few.” That varies a good deal, and we
should get the figures. I submitted a great many of them when I made my
presentation. To be accurate we should get the figures. You are quite right
in thinking that in considering commutation in those crimes of passion very
careful consideration is given to the fact that the person’s record is perfectly
clear and that there was no premeditation. That has an important bearing
upon commutation.

Mr. LEpuc (Verdun): Mr. Chairman, I shall read to you from volume 32
of the Canadian Bar Review, No. 5, dated May 1954, at page 494, where Mr.
Justice Mackay of the Court of Appeal of Ontario said in his remarks.

The irrevocable character of the death penalty is a reason for
taking every possible precaution against injustice—not for its abolition.
Today, with the emergence of the armed criminal and the marked
increase in armed robberies, old offenders are bound when apprehended
to receive long sentences, yet if they run no risk of being hanged when
convicted of murder they would shoot police officers and witnesses
with no more serious prospects before them, in the words of one
of them, than of “being boarded, housed and clothed for the remainder
of their lives”. Moreover, once in prison, these desperate characters
could murder prison guards and fellow inmates with comparative
impunity.

In the light of this citation, do you feel from that, if capital punishment
is abolished, the public will receive enough protection?

The WITNESS: I respect the judge’s right to his view although I do not
agree with it. I do not know if he has the evidence to back up the statement
that he makes. What proof is there for example that there would be an
undue amount of murder of police officers if there were no death penalty
and so forth? I do not know on what grounds the statement is made, or the
statement that there would be killings in the gaols and that sort of thing.
Certainly there has not been any evidence brought to my attention which
would tend to bear this out. I do not think that I could put my hand on it
immediately, but I believe one or 'more previous witnesses has already brought
to the attention of the committee during the last session, a statement of one
of the justices in England made during the time when they were considering
the raising of the amount for which a person might suffer death to a shilling
or something .of that sort. I forget the exact situation but it was pointed
out that this justice made a very strong plea during the debate on this bill
pointing out that a person would not feel safe at all to leave his home if a
person stealing up to five pence of goods were not subject to hanging. Now,
the man who made this statement was undoubtedly a very competent barrister
and judge.
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The PREsSIDING CHAIRMAN: You will find that in Professor Thorsten
Sellin’s evidence last year.

The WiTNEss: I see, I have read it elsewhere I know. The justice was
undoubtedly a highly qualified man in his own field but with respect to
forecasting what would happen and the behaviour of people I would submit
that he probably was not as capable of giving an opinion that was valid.
Similarly here I think the same point of view might be expressed.

By Mr. Leduc:

Q. Notwithstanding his opinion, do you think that society would be
sufficiently protected against those old offenders by the abolition of capital
punishment?—A. I do not see that as the experience of jurisdictions in which
capital punishment has been abolished, for example, where there has not
been a sharp increase in homicides. Therefore, I do not find any reason to
believe that that would be the case.

The PRESIDING CHAIRMAN: Mr. Blair?

By Mr. Blair:

Q. Mr. Chairman, I just have one or two questions to ask about an inter-
esting experience of Mr. Fornataro’s. I gather, Mr. Fornataro, that your
government does not apply corporal punishment as a disciplinary measure in
prison institutions?—A. That is correct. The rules and regulations of our
gaols expressly forbid the inflicting of corporal punishment within the prisons
except on the order of the court.

I might share a confidence with the members of this committee in this
respect. During this past half year or so we, together with jurisdictions all
over Canada, have experienced a considerable increase in our prison popu-
lation, and an increase which carries with it a serious growth in problems,
tensions, disciplinary control problems and so forth in institutions.

In our provincial gaol at Regina at one point we were overpopulated
to the extent of about 70 or 80 per cent beyond our normal cell capacity
which is a very serious condition at which to arrive. We had a disturbance.
It could have been a riot had there not been very good presence of mind
on the part of the staff and a very cool sense of control. Shortly thereafter
I had some fairly serious discussion with the superintendent of the institution
and his senior staff in which we talked very earnestly about the idea of
requesting the minister to lift the regulation concerning the imposing of
corporal punishment for breaches of discipline simply because of the problems
we were up against, and the men who have the day-to-day job of running
the jail decided that they should not even ask the question. Yet they were
there facing the problem of attempting to deal with about as many people
outside of cells as inside cells, with no possibility of segregation, having men
awaiting trial as habitual criminals who felt they had nothing to lose, with
the threat of running a tommygun in to effect an escape at one time, with
the experience of picking up knives and other weapons. Yet in the face of
this it was felt by those who had the day-to-day job of running the place that
it was not necessary to ask for permission to inflict corporal punishment. To
this day, throughout a very long continuation of very heavy population pres-
sure and all the attendant problems of lack of segregation and so forth, we
have no reason to believe that we should have had the power to inflict
corporal punishment, and indeed we feel very thankful that it was not used,
because we are quite sure that it would have provoked even more sérious

trouble.
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The PRESIDING CHAIRMAN: If there are no further questions, I want to
- thank you, Mr. Fornataro, for coming down here from Saskatchewan to give
assistance to this committee. We appreciate greatly your attendance here
and the evidence you have given, which we know will be of value to us in our
deliberations.

The next meeting will be on Tuesday at 11 o’clock.
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EVIDENCE

Tuespay, 1st March, 1955.
11 a.m.

The PRESIDING CHAIRMAN (Hon. Mr. Hayden): Ladies and gentlemen.
Let the committee come to order. We have with us this morning representatives
from the Canadian Legion. Their brief, unfortunately, was distributed only
last night, but I have had the opportunity of reading it. Mr. T. D. Anderson
is going to make the presentation in the first instance on behalf of the Canadian
Legion. He is the general secretary. Will you introduce the other members
of your delegation, Mr. Anderson?

Mr. T. D. Anderson, The Canadian Legion, Dominion Command, called:

The WITNESS: Mr. Chairman and members of the committee, I would like
to express our thanks and appreciation for this opportunity to appear before
you. We hope what we have to say will be helpful to you and we shall be
glad to try to answer any questions which may be directed to us, or to be of
any further assistance. I think first of all I should like to introduce the
members of the group representing the Legion. On my right is:

Mr. O. F. Howe, Q.C., honorary solicitor for the Dominion Command of
the Legion, who will be prepared to answer questions on any legal angles
arising from our statement.

The two gentlemen over near the window are:

Mr. T. A. Kines, my executive assistant and,

Mr. D. M. Thompson who is in charge of our service bureau at Dominion
Command.

Now, ladies and gentlemen, I would like to draw your attention to one
error in the brief. The sentence at the bottom of page two, the second last
paragraph, should read: “When it was considered desirable to provide for”
instead of “prevent”. The meaning of the sentence reads, unfortunately, as
. the exact opposite of what we wanted it to mean.

Mr. WINCH: You have killed one of my questions.
The WiTnEss: Shall I read the brief, Mr. Chairman? What is the procedure?

The PRESIDING CHAIRMAN: We have a procedure which we follow. We
shall have a question period after you have read the brief.

The WiTNeEss: Mr. Chairman and members of the joint committee:

Successive dominion conventions of the Canadian Legion have since
May 1946 adopted resolutions asking that charitable organizations in Canada
be permitted to conduct lotteries and games of chance under strict government
supervision. At least one of these resolutions suggested that this type of
fund-raising activity might well be controlled through the issue of permits
such as were issued under the War Charities Act which was in effect during
and for a time following World War II.
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The latest resolution reference the subject adopted by our 15th dominion
convention in Toronto last August reaffirmed a resolution adopted at Winnipeg
in 1950 and reads as follows:—

15. Lotteries: Resolutions were given to your committee requesting
a change in the Criminal Code of Canada permitting the operation of
lotteries and games of chance by bona fide welfare and charitable
organizations.

It is believed that while the Code provides for certain procedure
to be adopted in preventing infractions of the law, there is great
difficulty in the enforcement of the regulations throughout Canada.

Believing that the time is more than past when we should present a
practical and objective front to this problem, your committee recom-
mends that the federal government of Canada be asked to amend the
Criminal Code, section 236—1I believe that section has now been changed
—to permit the operation of lotteries and games of chance under
proper and efficient government control, by any bona fide chartered
organization engaged in community or welfare activities.

Although the resolution does not go into detail regarding procedure we
would like at this time to offer a few suggestions.

Our branches wish to abide by the law and our Provincial Commands
and the Dominion Command are prepared to do everything possible to see that
they do. It is with this in mind that we suggest a clarification of the laws
governing lotteries and games of chance and more rigid control of their
operation. The chief objections to the existing legislation then are:

1. It is not entirely clear.

2. Because it is not clear it is difficult to enforce.

3. Because of the variety of interpretations which can be placed upon
this legislation, what is counsidered legal in one section of the
country may well be considered illegal in another.

During World War II when it was considered desirable to provide for the
raising of funds for charitable purposes the War Charities Act was introduced.

The following are some of the most important provisions contained in
this Act—

3. (1) .It shall be an offence under this Act,

(a) directly or indirectly to solicit or make any appeal to the public
for donations or subscriptions in money or in kind for any War
Charity Fund, or to raise or attempt to raise money for any War
Charity Fund by promoting or conducting any bazaar. sale, enter-
tainment, or exhibition, or by soliciting for advertising or by any
other means, unless the War Charity Fund is registered under
this Act;

(b) to make or attempt to make any collection for any War Charity
Fund unless with the authorization in writing of the officer duly
designated in accordance with paragraph (d) of subsection two
of section four of this Act to authorize collections for such War
Charity Fund;

(2) The minister shall keep a register of all War Charities Funds regis-
tered under this Act in which shall be entered: —

4. (1) The minister, on application of any person, association or institution,
under whose auspices it is proposed to raise a War Charities Fund,
may grant registration thereof under his being satisfied:—

(a) that adequate provision has been made for its establishment and
control in accordance with such regulations as may be made from
time to time under the authority of section eight of this Act;
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" (b) that there is reason to believe that its spec1ﬁc purpose is not already
satisfied;

(c) that the application for registration is made in good faith;

(2) The minister shall keep a register of all War Charities Funds
registered under this Act in which shall be entered:—

(a) the name of the War Charity Fund;

(b) the date of registration and of the termination thereof;

(c¢) the name of the person, association or institute under whose auspices
the War Charity Fund is to be raised;

(d) the name of an officer or officers by whom alone authorization
may be given in writing to persons or organizations to solicit or
make collections for such War Charity Fund for the purposes of
paragraph (b) of subsection one of section three of this Act;

(3) The minister shall issue a certificate of registration of every War
Charity Fund registered under this Act.

(4) No fee shall be payable upon application for registration of a War
Charity Fund or upon the issue of a certificate of such registration.

“5. Every War Charity Fund registered under this Act shall comply with
the following conditions:—

(a) It shall be administered by a committee or other body consisting
of not less than three persons, the nomination of which shall be
subject to the approval of the minister;

(b) Minutes shall be kept of each meeting of such committee or other
body in which shall be recorded the names of the members thereof
attending such meeting;

(¢) Proper books of accounts shall be kept, and such accounts shall
include the total receipts and the total expenditure of any collection,
bazaar, sale, entertainment or exhibition held with the approval
of the governing body of the War Charity Fund, and the accounts
shall be audited at such intervals as may be prescribed by regula-
tions under this Act by some person or persons approved by the
minister, and copies of the accounts so audited shall be sent to the
minister;

(d) All moneys received by the War Charity Fund shall be paid into
a separate account at such bank or banks as may be specified as
respects the War Charity Fund in the register;

(e) Such particulars with regard to accounts and other records as the
minister may require, shall be furnished to the minister, and the
books and accounts of the War Charity Fund shall be open to
inspection at any time by any person duly authorized by the
minister.”

“8. The minister may make regulations: — ;

(a) prescribing the forms for applications under this Act and the
particulars to be contained therein;

(b) prescribing the form of the registers to be kept under this Act;

(c) providing for the inspection of registers and lists kept under this
Act, and the making and furnishing and -certification of copies
thereof and extracts therefrom;

(d) prescribing forms and particulars for returns to the minister and
periods covered by such returns; :

(e) requiring’ notification to the minister of any changes requiring
alterations in the particulars entered in the register;

(f) generally for carrying this Act into effect.”

It is considered that similar legislation might well be adopted for the
control of lotteries conducted by charitable organizations for the purpose of
54138—2
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raising money in order to carry on welfare work. For example, the branches
and commands of the Canadian Legion provide a service to veterans and their
dependents by assisting them to obtain those, benefits such as pensions, etc.,
to which they are properly entitled. We have learned by long experience
that many find it impossible to establish just and proper claims without
expert assistance. Such expert assistance is provided by the appointment
of service officers at branch level and service bureaux at command levels.
Heavy expense is involved in the provision of such a service. Direct emergency
relief in the form of cash grants, transportation, grocery orders, etc., is also
provided where such assistance is available from no other source.

A Saturday night bingo game could be an extremely popular pastime in
our clubrooms across Canada. Properly controlled it would cost no individual
member more than a few cents each week, and it might well provide a source
of income from which some of the cost of the services to veterans and dependents
mentioned above would be offset. It could also constitute real entertainment
for a husband and wife in the company of their legion comrades,

Only a limited number of our Provincial Commands ever have attempted
to raise money through lotteries or games of chance and then rarely and
with some misgivings. Dominion Command has never sought to raise funds
in this way. We feel, however, that our branches might well be permitted
to operate lotteries and games of chance under proper legal control.

We would suggest that the value of the prizes for such games should be
strictly limited. Experience seems to indicate that the monster bingo for
example, eventually tends to defeat its own purpose, namely, the raising of
funds for charitable purposes. When organizations compete on a large scale
the value of the prizes tends to steadily increase because the crowds will
naturally attend those games offering the most for the money. As a result the
money spent on prizes tends to increase and the amount left for charitable work
naturally decreases. If a reasonable limit on the value of prizes were set and
rigidly enforced this element of adverse competition would not arise. There
is also much less likelihood of the racketeer or professional promoter gaining
control if the value of the prizes is limited. X

Organizations operating such lotteries or games of chance should be
required to state, on applying for a permit, the purpose for which the funds so
raised are to be used. Furthermore, they should be required to give a strict
accounting to the controlling authorities regarding the manner in which such
funds are expended. Failure to comply with such regulations should result in
the withholding of future permits.

Controlling legislation should be clear and concise in order to avoid the
possibility that local controlling authorities might succumb to pressure groups
and grant permits to improper persons or groups.

Experience has shown that it is not possible to prohibit the use of alcoholic
beverages and it would seem that it is equally impossible to prohibit games
of chance as a form of moderate entertainment. The sale and use of alcoholic
beverages is at present controlled by legislation. We submit that the same sort
of control could and should be applied to games of chance where such games
are organized and conducted by reputable organizations for charitable purposes.

All evidence seems to indicate that the majority of the people of Canada
would not tolerate the operation of uncontrolled gambling. There does, how-
ever, appear to be a fair measure of public support in favour of the idea that
reputable charitable organizations might be permitted to conduct games of
chance when the proceeds go to benefit some worthy cause. Under the circum-
stances the operation of such games of chance by charitable organizations,
under strict control, would seem to be a step in the desired direction.

Might we suggest that the legislation governing games of chance présently
in effect in the state of New Jersey be examined by this committee.
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The PresipinG CHAIRMAN: Now, this is the only brief to be presented,
therefore we may proceed with our questions. Are there any other members
of your group who are likely to be answering questions?

Mr. ANDERSON: There may be some which Mr. Howe or Mr. Kines will
answer.

The PresipiNG CHAIRMAN: Will all of you come up here please? We will
have a panel of experts.

By Hon. Mr. Aseltine:

Q. The only question I have to ask is as to the nature and extent of the
laws of New Jersey. Can any member of the Legion present tell us anything
about these laws?—A. No sir. I am afraid we cannot give you any information
on that. Our information comes largely from an article which appears in the
latest issue of the Reader’s Digest. Apparently the state of New Jersey has
recently introduced legislation legalizing lotteries under statutory control and
the system appears to be working satisfactorily at the present time.

Mr. MoNTGOMERY: I have only a few questions, Mr. Chairman. On page 2
you recommend that the government be asked to amend the Criminal Code to
secure more rigid control of lotteries and games of chance. But the inference
in the brief here is that you wish the law relaxed. Is that the proper inference?
You say the law does not make itself clear. Do you think the law on lotteries
today is too severe?

Mr. Howe: I should like to begin by making an introductory remark or
two. First of all the Canadian Legion has a set-up rather different from other
organizations in this country in that we are organized not under the Companies
Act of the dominion or of any province, but by special Act of the Dominion
Parliament and supplementary legislation in some of the provinces. Under the
terms of our Act each part of the Legion is an entity. We are made up of
several entities with controlling features. Each branch is in itself an entity in
certain respects; it runs its own show having regard to the by-laws regulating
the whole, and of course the Act. But it may hold property, contract, sue and be
sued. We have to keep control and we do in the Dominion Command, and through
the various provincial commands and then through the various branches, but
at the same time we must listen to the opinions of those branches. The Cana-
dian Legion, obviously, is made up of ex-service personnel, men and women, and
is devoted to looking after their affairs and the affairs of their dependents. We
are made up of all kinds of people. This is not a church men’s association or
something of that kind. We are as interested in the “rubbydub” and in the whole
mass of veterans as we are in any particular group. Having said that, Mr.
Chairman, you will realize that we have to put forward the views of all of these
people. I have no doubt we have many members who would look askance at
any form of gambling, gambling whether licensed or unlicensed,; though perhaps
gambling is not the proper word. We shudder at it. We have all these various
' lotteries and games of chance—something milder. But taking it all in all we
have to work for the general benefit of the people we represent, and the mass of
the people we represent, as indicated by the opinions expressed at the dominion
convention, want some change in the situation, or at least they want it clarified.
The present situation of the section is as we all know very unsatisfactory. I
smiled a little when Mr. Anderson said we wanted to remain within the law.
The chief question which arises today is: “What is the law?” Nobody knows.

What the Canadian Legion wants is that this thing should be kept under
proper control. We do not want any wide-open gambling proposition. We do
not want the present situation relaxed because, as I have indicated, I think we
can do a lot under the present section 236. The chief need is for clarification.

54138—23%
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. Mr. MONTGOMERY: In other words, you would have the law so devised that
each branch would know exactly what it was doing?

Mr. Howe: Exactly.
Mr. MonTGOMERY: Is it not largely a matter for the local magistrates?

Mr. Howg: Except when some stubborn fellow like myself takes a case to
the court of appeal.

By Mr. Montgomery:

Q. Mr. Anderson, you mentioned that there should be a limit put on prizes.
Have you any suggestion as to the sort of limit? Would it depend upon the size
of the bingo game which, I presume, you more or less have in mind?—A. That is
the idea, that the prizes be strictly limited.

Q. What limit would you suggest?—A. I think it would depend to some
~ extent on the circumstances under which the game of chance was being con-
ducted. The chief objection to the value of the prizes not being limited is that
the cost of the prizes eventually reaches the point where nothing is left for the
welfare work which the game is intended to benefit.

Q. It becomes commercialized?—A. Yes.

Q. I see the brief does not touch on the question of capital punishment or
corporal punishment, though we have the responsibility to consider those mat-
ters. Have you any remarks to make on capital punishment? Have the Legion
considered whether we should retain capital punishment or whether it should be
abolished or reformed?—A. We have nothing on that. We are acting on a man-
date from the dominion convention in presenting the present brief to you, but
we have nothing from our convention which relates to capital punishment.

Miss BENNETT: You indicate that the Legion is satisfied to a certain
extent with the scope of the War Charities Act if this were clarified to meet
the situation across the country.

The WiTNEss: Yes.

Mrs. SHIPLEY: It is obvious that any change in that law, or at least it
appears so to me, should provide for some limit to the number of bingo games
or lotteries which anyone should be able to operate within a given period.
Have you any suggestion on that?

The WITNEss: I do not think we want to make any specific suggestion.
We do touch briefly on that matter when we refer to “Saturday night bingo”
which means once a week, but I am not sure that we had that in mind.
I do agree that some limitation should be placed upon the frequency of games
— I do not think it would be good business to promote a bingo game every
night. The very fact that we suggest a permit would in itself be a limiting
factor.

Mr. Howe: If I may interject, I would suggest that rather than incorpor-
ate in statute form any specific number of occasions, which would be automatic
and would be taken advantage of by different organizations, the question
might better be left to be regulated by the administrative body. Let me
refer briefly here to the work of the Lions Club. In Ottawa the work done by
the Lions Club through the moneys raised by bingo games has been amazing.
The cobalt bomb which they provided for the Civic Hospital at a cost of
between $90,000 and $100,000 is only one example of the many things they
have done — a project which may require so many bingo games, or fewer or
more. I think there is a danger in making this business too rigid instead of
leaving something for the judgment and good sense of the admmlstratwe body
Mr. Kines has just mentioned to me that with respect to the control of
alcoholic beverages banquet permits are granted in Ontario, and I think that
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“system is not too rigid, but nevertheless if any organization “came back” too
often, or it was felt the situation was being abused the authorities could go
after them.

Mrs. SHIPLEY: Is it your suggestion, then, that in the interest of the
Legion the organizations might have to apply for a permit in respect of every
Saturday night on which they intended to hold a bingo game?

Mr. Howe: It would not make good sense. We have 2,200 branches.
We could keep your administrative body fairly busy. But I think if the
application were made in fairly general terms and the matter were then
left to the administrative body with power to cancel or rescind, no .great
difficulty would be presented.

The WiTNESs: Yes. I think it is important that the frequency of these
games and the use made of the funds so raised should be reported at regular
intervals, and then if there is any indication of any breach of the regulations,
they ought to be denied future permits.

Hon. Mrs. FErgussoN: I would like to ask if you remember who was:
the minister who dealt with the War Charities Act? Was it under the Minister
of Finance?

Mr. ANDERSON: No it was under the Department of National War Services,
I believe.

By Hon. Mrs. Fergusson:

Q. You must have had experience under that Act. Do you know if it
worked satisfactorily?—A. I believed it worked very satisfactorily. The only
experience we had with it was in connection with the raising of funds for the
construction of Legion branch buildings. In the latter stages of the war and
for a number of years following the war this Act was still in effect and it
required that any fund-raising activities had to be registered, as you know,
so that none of our branches could seek to raise money for the construction
of buildings without applying for a permit under that Act. We had experience
with it in that respect and so far as I can recall it was highly satisfactory.

Q. I had in mind that it would take quite a number of people to
administer that Act. If a similar provision were set up now do you think
it would be worth the cost to the citizens of Canada to create such a large
department for the purpose of legalizing lotteries?—A. I cannot say, senator,
that we are in a very good position to tell just what the administration of
this type .of legislation might cost. I am sure the Legion did not visualize
a special department being set up to deal with this type of legislation. I think
the idea was, generally, that it would be controlled by authorities which
exist at the present time.

Q. But you would have to add additional employees. I take it for granted
that the employees we have now have all the work they can do at the present
time. If you are going to add additional work it gwill mean additional staff,
whether it falls within an existing department or whether another department
. is to be created.

Mr. Howe: Perhaps a small’ filing fee might answer that point, but I
think myself it might be a matter for the administration to decide.

Mr. FAIREY: If there is to be an amendment of the Criminal Code, the
administration is in the hands of the province.

Hon. Mrs. FERGUSsoON: It would be paid for by the citizens whether it is
done by city, or the province, or the federal government.

The PrRESIDING CHAIRMAN: I think the point raised is pertinent to our
inquiry. We would not want to recommend a particular course which would
involve the expenditure of money without — —
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Mr. KiNES: I do not think, Mr. Chairman, there would be any objection
to a fee. We have got a permit here, and permits usually carry with them
a fee. If this were to be conducted on a small scale and on a widespread
’basis this small fee for a permit might amount to a considerable revenue.

Mr. BROWN (Essex West): But that would not take care of the expenses
which might be incurred, no matter how large the fee might be.

The PRESIDING CHAIRMAN: If we think the principle is sound we might
find a way of dealing with it without running into too much money.

‘The WiTnNess: Might I say I have a feeling that some adequate control
of these lotteries and games of chance will have to be brought into effect
in any case, and I think the very fact that there is a committee sitting here
today is significant and indicates that something has to be done about it.
Is it not a fact that regardless of what type of control is introduced it is going
to cost money to make that control effective, whether it is done by orie means
or by another. The idea is that these games of chance should be comtrolled,
and there is going to be expense involved.

Mr. FalRey: Mr. Anderson, I take it that all your organization is interested
in is what might be called the smaller lotteries. You are not interested in the
national lotteries such as the army amd navy sweepstake, or, let us say, the
Irish sweepstake. What do you suggest we do about such national lotteries
as that?

The WriTnEss: We have for many years registered our objection, perhaps
mot publicly, but within our own organization to the conduct of national
Jotteries. We had the experience at one time of beimg asked to support a
drive for national lotteries and we turned. it down very coldly and I am quite
convinced that the attitude of the Canadian Legion towards national lotteries
.and foreign lotteries has not changed.

Mr. BROwWN (Essex West): You mean sweepstakes?

The WiTneEss: That is right.

Mr. WincH: I see that all the questiorrs which I had in mind have been
:asked except one. This brief deals practically wholly and solely with the
game of chance or gambling known as bingo, which im the last analysis is
actually gambling. I have been a member of the Canadian Legion and also
of the “Army and Navy” for a great many years and in the clubs to which I
belong and the clubs which I visit there is more than bingo. There is poker
and black-jack and whist or bridge, all for money on the table, but there is
no mention of these matters in your brief. Am I correct in taking it that
you also wish that there should be proper clarification of the law and protection
of the Canadian Legion in this regard, so that they will be able to carry on
this form of gambling as well as bingo, and if so do you feel that there should
be any limitations on that; also, if you feel that way, do you recommend that
there should be any prevision as to whether there should be a regular fee or
charge per game? There is' no mention in the brief of these matters.

The PrEsSIDING CHAIRMAN: There are rather a lot of questions involved in
that, but Mr. Anderson will take a run at answering them.

The WitnEss: I should like to make this statement. The Canadian Legion
is a club, and in some respects, and with regard to the facilities which it offers
to its members, it is much like any other club. I belong to one or two clubs,
and I do not know any of them which do not have a poker table in one
room and other games of chance going on. Whether or not that is a good
thing or a bad thing, I am not prepared to say. It is done, in most cases—
practically all cases—where there are clubs. However, we do feel that this
is a matter which may be left to the members themselves. It does not involve
other people. It involves only members of the club. On the other hand, the
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bingo game or the lottery does affect the people of the community in general.
That is where we feel control is essential. It may be that control of the small
poker game in a clubroom is necessary. I do not know. But certainly where
a game gets beyond the scope of the individual club members and involves
the general public, we are suggesting there should be more rigid supervision.
I do not know whether I have answered all the member’s questions. If not,
I will try to do a little better should there be anything which I have not
clarified.

Mr. Howe: We have branches which are permitted and licensed to sell
beer. We have other branches which will have nothing to do with it. There
is a branch in Ottawa which will have nothing to do with the selling of beer.
It is a matter for the particular branch to decide.

The WiTNEss: As a matter of fact—I would like to state this for the
record—Iless than 20 per cent of our branches do sell beer.

Mr. FAIREY: You mean in the club, or to take out?

The WirNEsS: In the club. In any form whatever.

The PresipiNG CHAIRMAN: That question is not on our agenda. Any other
questions, Mr. Winch?

Mr. WincH: Yes. I should like a little additional clarification of that
point. I am not objecting, but the majority of clubs do have their card rooms.
Does the witness think there is any need for clarification in the Act to make
sure they have that right? Do you see any need, Mr. Anderson, for protective
mesaures if the games got too high, which they occasionally do?

The WitNEsS: I should like Mr. Howe to comment on that. He has
probably had more experience than I have.

Mr. Howe: On that point, Mr. Chairman, do you not think it would be
almost impossible to draft laws?

The PRESIDING CHAIRMAN: I do think that Mr. Howe would want to know
what type of poker game is meant—whether it was a game in which only
members were taking part, and so on. Certainly I do not know any law which
would prevent members from having a game of poker.

Mr. Howe: I do not think we want any higher privileges than any other
club. On that point you could go into almost any club or place in the city where
citizens are gathered for a little entertainment and see these things going on; it
depends on the pocketbook or on the individual as to what it costs. I do not
think that with regard to gambling itself, except in relation to the matters Mr.
Anderson’ mentioped, that we want any broad change. I rather admired the way
in which Mr. Anderson dealt with Mr. Winch’s questions, because the subject
was a little difficult. This is not a matter of moral, but a matter for a little
judgment and sound sense. We feel we should be given the same privileges as
an agricultural society, for the improvement of the breed, or whatever it is,
because we are dealing with a particular class of people who have put a value
on their citizenship by whai they have done.

: Hon. Mrs. Hopges: I would like to ask Mr. Howe a question on the para-
graph which appears on page 2 of the brief which states the chief objections to
the existing legislation are, among other things, that:

Because of the variety of interpretations which can be placed upon
this legislation, what is considered legal in one section of the country may
well be considered illegal in another.

Is it your opinion that any legislation could be formulated which would
ensure unanimity and enforcement in all provinces?

Mr. HowE: Yes, this is possible almost all the time, with regard to almost
every other section of the Code the opinions expressed in other courts in the



110 f JOINT COMMITTEE

province are read with respect and are quoted and studied, and while they are
not binding on the courts of other provinces, unless they come from the Supreme
Court here, they have a considerable influence on decisions. But this particular
section is in such a mess that we find magistrates regularly overruling decisions
made in the appeal courts of the various provinces. I have had some experience
in this regard which Mr. Blair might like to ask me about later. But I think
vou can define this legislation, and I think that probably is the purpose of your
committee being here.

Hon. Mrs. Hopges: I was interested because I have been in various provinces
where the Attorneys General interpreted the same law—which seems, to a lay-
man, perfectly clear—in different ways.

Mr. Howe: Yes, I saw with some amazement that the attorney general for
one of the provinces had given this committee an opinion with regard to agricul-
tural fairs which bears out that statement. I appeared some years ago for the
Ottawa exhibition in a case brought against one of their agents. My client was
convicted in Ottawa, but the Court of Appeal of Ontario quashed the conviction
and took a very different view from the position which, I read, was taken by
the attorney general of one of the western provinces.

Mr. BoisverT: To suit the purpose of your recommendation, what definition
is to be given to the words “games of chance.”

The WiTnEss: That is a very good question, sir.

The PresIDING CHAIRMAN: I do not think they need any definition, do they?
All he is suggesting is some exception.

The WITNESS: Yes. ¥
Mr. HOweE: I could not define “occasional’ either.

The WiTNESS: The minute you try to define these things you are in diffi-
culty.

The PrReESIDING CHAIRMAN: The easy way, I think, would be not to define it,
but to make an exception of the particular thing you have in mind.

By M#r. Brown (Essex West):

Q. Mr. Anderson, I should like to know something about the operation of
these Saturday night bingo games which you refer to. I do not think we have
them down our way. Saturday night is needed for other purposes. Are they
put on solely by the members of your various branches? Are they operated
solely by the membership; is that correct?—A. Yes sir, that is correct.

Q. Do you hire anyone to your knowledge?—A. I do say this: so far as the
small bingo game within the branch itself is concerned, for the members, that
is operated directly by people who are members of the branch for the benefit
of the branch. There are no professional promoters employed in such cases. I
can think of one example where a branch is operating a bingo game outside of
their own premises, a very large bingo game where they employ a clerk to look
after the accounts and statements and so on, but so far as the actual conduct of
the game itself is concerned, it is all done on a strictly voluntary basis and only
members of the branch take part.

Q. Do you approve the hiring of clerks and promoters generally for the
conduct of bingo games?—A. I do state quite categorically, sir, that we do not
favour the idea of promoters being employed though I think it would not be

-

out of the way to employ someone like a clerk or bookkeeper to keep records,

look after receipts and expenditures and so on, but the actual promotion and
operation of the bingo game itself should be done on a strictly voluntary basis
by the members who have to raise the funds.
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Q. You say you do not advocate or encourage the use of promoters at any
time for bingo games. Are there any other activities, for example the sale of a
car, or the “drawing” for a car for which you would engage a promoter?—A.
No sir. :

Q. The members of the Legion themselves actually do the physical work
of selling the tickets?—A. To the best of my knowledge that is correct.

Q. Do you advocate the use of promoters in such circumstances? You have
to have certain funds which you raise by these means. What are these moneys
derived from bingos usually used for?—A. I can only speak from first hand
. experience of one branch, and that as you know is our Montgomery branch
here. They have done such things as equip and furnish rooms in sanatoria,
hospitals and so on. :

Q. In other words it is all for charitable work, and not used by the Legion
itself. It is for charitable work on behalf of the Legion?—A. That is right.

Q. I suppose you would use it for some necessary equipment or something
in the Legion—would that not be reasonable?—A. That is right. I know of
one or two instances in which a branch has raised funds to assist in purchasing
the building in which they are to operate.

Q. But generally speaking the operation of the branch of the Legion would
not be maintained by the conduct of a bingo game, or lottery?—A. No sir. That
is not the primary purpose at all.

Q. Now in many branches you have the sale of beer which would help
to defray the expenses of the branch would it not, though there are a great
many branches which, as you say, do not have a beer license or sell beer.
How do the latter operate, then, as a club? Are they maintained by the
members themselves?—A. That is right. Each member must pay annual branch
dues.

Q. You have already stated that you are not in favour of “wide open
gambling” and you are not in favour of national lotteries. Why are you not in
favour of national lotteries?—A. We are not in favour of national lotteries to
a large extent for the same reason that we do not favour the very large scale
bingo games or other games of chance. I think perhaps the chief objection is
that this is the sort of thing which eventually comes under the control of
racketeers and professional promoters.

Q. You do not think then that you should encourage the philosophy among
the Canadian people that they are going to get something for nothing?—
A. Right sir.

Q. And you have said you are not in favour of national sweepstakes?—
A. That is right sir.

Q. Well, the representation is that national sweepstakes help the hospitals,
for instance, and provide many necessary services which are needed by the
people. Why then would you not advocate national lotteries?—A. The problem
with that, I think, generally, is that the large sweepstakes are the sort of thing

which racketeers and professional promoters are liable to get mixed up with,
" and they are perhaps more difficult to control than the smaller ones, but actually
what we are chiefly interested in at the moment is the implementation of the
mandate from the dominion conference with regard to the smaller lottery. We
have no instructions from our convention with regard to a national lottery
conducted by the government or along lines such as that.- There is very little
likelihood that we should on our own undertake a national lottery. We do not
approve of that sort of thing. I am satisfied that we would not be in favour of
it, but we have nothing specific.on that point.

The PResSIDING CHAIRMAN: Do I understand that you favour lotteries with
regulations? What you are in effect saying is that if you have any views, they
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are against the larger lotteries, because racketeers may come in. Therefore you
must be conceding that you could not regulate the larger ones.

The Witness: They would be much more difficult to regulate.

By Mr. Brown (Essex West):

Q. You are more interested in the small lotteries as a means of amusement
and entertainment?—A. That is about it, although I would not like to put it
on a percentage basis. It is a combination.of the two; it is entertainment and
it is a source of funds from which to carry on our welfare work. People will
pay for that sort of thing, as we know. And if you can do it under proper
administration and control, it is much better than if it is done under circum-
stances where people might lose their shirts.

Q. Suppose some people get into these bingos. Is there any way by which
they might, as you say, lose their shirts, or make expenditures which are far
beyond their means?

The PRESIDING CHAIRMAN: I do not think that is possible.

The WiTness: I would not say so, sir.

Mr. Kines: Not if you restrict the price. If you keep the lid down there,
you keep the price down. 3

The PReESIDING CHAIRMAN: There are only so many large games that you
can have during the evening, because time is the factor there; and if you
charge too high a price for the games, then the people will not buy them.

Mr. BRownN (Essex West): I have seen women playing bingo who will have
a dozen cards before them. That is not unusual is it? They will probably
play five nights a week.

Hon. Mrs. Hopges: Well, Mr. Chairman what about the men who play
poker for five nights a week?

The PresING CHAIRMAN: The men can only use five cards at a time.

Hon. Mrs. Hobges: It is surprising what they can do with them; they
can lose more than their shirts.

Mr. BrRowN (Essex West): I have seen them playing with twelve or
fifteen cards.

The Presmning CHAIRMAN: Women are geniuses at that sort of thing.

Mr. BRownN (Essex West): Obviously.

Hon. Mrs. HopGges: I have seen men do phenomenal things with cacds too.

Mr. BRowN (Essex West): You have been watching television too often.

Hon. Mrs. Hopges: Oh, no.

By Mr. Brown (Essex West):

Q. I gathered that the size of the prize should be strictly limited. What
would you say to the limit, be it merchandise or dollars or what?—A. I would
have a specified limit on the value of the prize.

Q. Let us say that the prize would be merchandise or money?—A. I do
not know that I would be prepared to make any hard and fast statement
regarding that. There is a danger that if money is used, the amounts are apt
to increase to a point where it might become a menace.

The PresminGg CHAIRMAN: Not if you have a limit.

By Mr. Brown (Essex West):
Q. If you have a limit, you would not be able to offer, let us say, a
motor car as a prize—A. You will recall that in the discussion a little further
back—I do not recall exactly what was said—but I believe it was suggested
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that the size of the prize should be contingent upon the area and the circum-
stances to some extent; but that the chief objection to the larger prize or to
the effect of no limitation being placed on the value of the prize is that you get
competition between large groups, and the value of the prizes tend to increase
in order to attract patronage.

Q. If we are to make an amendment to a federal statute we could not
say that there would be a limit, let us say, of $50 in one area and a limit of
$100 in another area. It would have to be restricted and to affect all people
in Canada equally. I do not see how you could legislate on one class of
people in such a case and not have it affect all classes of people. You have got
to legislate fairly all over the country. In other words, we must have a
national viewpoint. ‘So that, generally I take it you do not advocate larger
prizes. You think it is something just for amusement or entertainment?—
A. Yes, sir. As I say, we speak chiefly for small bingo games or small lotteries
in each individual branch.

Q. You would not consider or at least you do not advocate the hiring
of promoters who would derive most of the profits from any lottery?—A. No, sir.

Mr. Kings: I think that the particular set-up of our organization is respon-
sible for the thinking of this in terms of size. Our by-laws state that branches
may only raise money within specific areas, and that their operation must not
infringe on any other area no matter how they raise it; and the same thing
applies to our provincial and district organizations; they are strictly limited by
area. But perhaps that it not so true with other organizations; and so there is a
specific problem there which would have to be worked out for this thing in
terms of size.

By the Presiding Chairman:

Q. If you are interested and you think that the welfare of the Canadian
Legion and its various branches would be best served by conducting lotteries
for small prizes, could you not do your own regulating?—A. I am not sure that
I quite understand what you mean. Do you miean that it could be done from
the national headquarters?

Q. The branches could impose that regulation as a matter of policy, and that
a bingo of some kind may be conducted or sponsored at those branches only
where the prizes are of a limited amount in value?—A. Yes, I would think so.

Q. We would not need to write the law in terms of dollars, because there
may be others who might want to have variations of it, and you could control
your organization, and you can have your own regulations.

Mr. WincH:* Let us consider Vancouver. We have numerous army and
navy and Canadian legions there which run bingoes. If the Canadian Legion
should say: you cannot have a bingo game over $25, while seven blocks away
there is a man who has a social club and who gives prizes of $200 for bingo, you
would lose all this trade over to the outside bingo game. I presume that would
be a difficulty you would be up against.

The WiTnESs: Yes, that would constitute a difficulty.

Mr. Howe: You could still have something in the controls of your organ-
ization or the provincial or dominion command, which would have regard to
circumstances in a particular area. But may I interject something? Our man-
date from our dominion convention is not as tight as the brief would indicate.
If you will look back of the convention resolution which is in the brief, we are
not directed to confine ourselves to bingos and that kind of thing. It is.con-
siderably wider than that. Personally I have the thought in my own mind—
because during a period of years it has come up—that we should be in no
worse position than agricultural fairs, for example. But if it should be decided
fo raise more money than some small amount for a charity or for a branch
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charity, or if we want to put up a branch building to serve veterans and their
dependants, we should be able to have a raffle. It might be for an automobile
or a house. Those things have taken place. And then we come back to the
point of constitutional control to keep the thing within reason. But I do not
think we should close the door.

Mr. BRowN (Essex West): Would you hire promoters to do that?

Mr. Howg: Oh, no. Our organization like service clubs—we too are a
service club—has as its ideas to keep the members interested, and not to
infringe upon or share the profits of some other oganization. There is nothing
more calculated to get an organization into disrepute than the practice of hir-
ing a promoter who will call people on the telephone and ring door-bells and
generally make a first-class nuisance of himself. And the Legion has taken
the position that it will have no part in it. So I can say in general that our
organization is not in favour of it. We might have a burned-out veteran whe
is allowed to have a certain measure of assistance over and above the allow-
ance which comes from the government. Perhaps he is going around in a car,
if we are raffling a car in a branch; or perhaps he will have a car parked some-
where, if local regulations permit. He may sell tickets for it and perhaps get
a small allowance, a couple of dollars a day or something, whatever he would be
allowed under the burned-out veterans’ regulations, or something of that kind.
But you would not call a fellow like that a promoter. He is just carrying out
minor functions and making a few dollars to help himself out. That is all.

By Mr. Montgomery:

Q. I gather that the idea from this brief is that you feel that the size
or the limit of the prize might be regulated; and that the veterans in each
application, if they should seek it, and if the Legion wanted them to have it,
could set up a registrar or a judge or whoever grants the permits as to the
size, and the possible size and limit of the prizes depending on the application.
Is that the idea?—A. Yes, that is what we have in mind when we suggest that
it would depend on the circumstances and conditions.

Q. In other words, whether or not we write into the law any limit, the
limit would depend upon the discretion of those who granted the permission
or the permit under the regulations?

The PRESIDING CHAIRMAN: Yes.

The WiTNESS: Much of the control would have to be provided by regulation.

Mr. Kines: Within our own organization, we have had to clamp down
on one individual branch which wanted to run a nation-wide raffle and wanted
to have lists of branches and other things in the Legion in order to circulate
it throughout the whole country, but we did not permit it.

The WITNESS: It is not too difficult to forestall because the minute these
lottery tickets appear in a certain area, we very quickly get correspondence
from the local branch in that area which says: this branch is encroaching
upon our territory; stop them quick.

By Mr. Blair:

Q. As I understand it, the Legion recommends a major change in emphasis
in the control of lotteries, recommending that they be licensed instead of
governed by the courts administering the general law. Whom does the delega-
tion think should issue such licenses?—A. Perhaps Mr. Howe would care to
answer your question.

Mr. Howe: We pointed to the National War Services machinery and then
it was pointed out that that was national, of course, and that the application
was made here; and it was also pointed out that other things were dealt with
by various provincial branches. I gather that we would have no definite
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opinion. It might be done either way; I think that would be a matter of
the mechanics of the legislation; but it would be most difficult if we were
all dealing with it, and I think we would perhaps be stepping a little out
of our position. \
The PRESIDING CHAIRMAN: It might be done by provincial regulation?
Mr. Howe: Yes, from the provinces.

Mr. Kines: Two things would have to be weighed off against one another;
one is that with smaller games a larger number of permits are going to be
issued, and therefore the bigger organization is going to be assumed to deal
with it, and the necessary breaking down to smaller units; but on the other
hand you would have the difficulty of uniformity.

The PRESIDING CHAIRMAN: You could get at it by requiring permits only
where the prizes are in excess of a certain amount of money.

Mr. Howe: $100 for example might do it, or $50. I think that is probably

a practical suggestion, and that within a certain limit perhaps, or in a certain
situation you might require to have a special permit.
- Mrs. SHipLEY: If the Act were clear and most of those controls that
have been suggested under the War Services Act and otherwise were in the
Act, and everything was as clear as could be, would you have any objection
to the whole administration being done within municipal confines?

The Wrrness: I think the physical control would have to be exercised by
local authorities, and that it would be difficult to do it otherwise. But what
they need behind them is clear and concise legislation.

Mr. BRownN (Essex West): Have you a draft of any recommended section
of the Act which would be on point?

The WriTnEsS: I am not prepared to make any specific recommendation
as to the actual wording of the amended sections of the Act other than what
we have already stated with regard to the War Services Act. We think that
the Act could be amended and redrafted in a manner, or in such a way as to
grant the type of control we have described.

Mr. BrLair: The War Services Act does not mention lotteries at all.

The WirneEss: No.

The PrReEsSIDING CHAIRMAN: I think that the War Services Act is to elaborate
in its provisions for this sort of thing.

Mr. Brair: We have with us this morning Mr. Osmond Howe, Q.C., of
Ottawa, who has acted in three rather prominent lottery cases before the
Ontario Court of Appeal. One of them dealt with the use of the Ottawa
Auditorium “occasionally” for the purpose of bingo; another one dealt with
the advance sale of exhibition tickets off the fairgrounds; and the third one
related to a contest conducted by a retail store which was charged as an
offence under the lottery section. It occurred to me that perhaps Mr. Howe
could outline what was involved in those three cases, and that it would
. help the committee to see the anomalies that have arisen in the present law.

Mr. Howe: Well, with regard-to these cases in the order mentioned, some
time ago the question came up of the “occasional” bingo. I came into that
case in two different respects. There were three charges lodged in Ottawa;
one against the Kinsmen’s Club; one against the Lions Club; and one against
one of the branches of the Canadian Legion. I represented the Lions Club
and the Canadian Legion and the question was that of the occasional bingo.

The point came to me: what does’“occasional” mean, and after a lot of
soul searching and brain racking and searching for authorities, I came to the
'same conclusion as the view expressed by one of the justices of the Ontario
Court of Appeal, that “occasional” means “occasional”; sporadic rather than
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general. So I said it means “one once in a while”. That was the point on
which the Court of Appeal’s judgment turned. They proceeded only with
the Kinsmen’s appeal and the conviction was quashed so far as this was
concerned, by the Ontario Court of Appeal. The cases were not proceeded
with in the police court against the Legion and the Lions Club, because the
Crown was waiting for the decision in the Kinsmen’s Club case.

Mrs. SHIPLEY: Does the word ‘“occasional” apply to the building or to the
organization? Somebody said that it was applied to the building?

Mr. Howe: It was applied in a case in Winnipeg a good many years ago
where a building was used every night of the week and was rented to different
organizations, but there was always a bingo there; and it was held by the
Manitoba Court of Appeal in that case that this was not an occasional bingo,
that “occasional” did refer to the premises, and that it was a regular thing.
The conviction was sustained. Perhaps Mr. Blair might correct me if I am
wrong; but I think that is what the holding was.

Then there was the case of the exhibition tickets. I acted for the
Canadian Legion in one of the branches in Ottawa, the Montgomery branch.
It had an arrangement with the Ottawa Exhibition whereby that branch of
the Legion attended to the advance sale of exhibition tickets. We fell into
a little different position. The agricultural fair had the right to conduct
lotteries on its premises. The Legion had tickets for sale at various places,
with banners on the streets and in offices and stores. One small store near
the exhibition grounds acted as one of the agents. Some tickets were sold
there, and the police walked in and grabbed all the tickets and laid a charge
against the lady who ran the store. I was asked by the Legion to defend her
in the police court proceedings. As happens in so many of these cases,
some people have not the money to conduct an appeal. Police magistrates,
because it is the popular thing or for some other reason, frequently convict
in these cases where we know the thing is wide open. So in this case again
there was a conviction. And then the Ottawa exhibition people stepped in and
asked me to go to the court of appeal and we went to the court of appeal.

I do not recall the composition of the court, but I do remember that one
of the learned justices of the Court of Appeal of Ontario questioned the
Attorney General’s counsel as to whether or not he took the position that an
agricultural fair would be stopped from selling tickets at its up-town office
or selling advance tickets where a lottery was advertised to take place on the
grounds. That was a bit of a poser for him and the learned justice went on
to say, “If the exhibition committee can do that—" and he indicated that he
thought they could—“then why cannot their agents do the same?” In other
words, these are tickets sold for a perfectly legal thing, that is, a draw or a
Jottery on the fairgrounds.

Mr. BROWN (Essex West): Was there any element of admission with that
draw? ;

Mr. Howe: Yes; there was a prize for it.

Mr. BROWN (Essex West): I mean was this a ticket of admission to the
fairgrounds?

Mr. Howe: Yes, it was a ticket of admission to the fairgrounds.
Hon. Mrs. Hopges: Just the same as in the British Columbia case.

Mr. Howe: I was successful in the court of appeal and the conviction was
quashed. It was a very strong court.

Mr. Bra1r: Is that decision reported?
Mr. Howe: The case was that of Rex v». Lily Komisarchuk.
Mr. BLamr: When did that case occur?

’
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Mr. Howe: I am not sure. There were reasons for judgment given and I
had the reasons. They were written by Mr. Justice Roach, I believe.

The PRESIDING CHAIRMAN: It would be in the Weekly Notes at least.

Mr. Howe: Yes, and if not it could be obtained through the registrar of the
Ontario Court of Appeal.

Mr. FAIREY: About how long ago?

Mr. Howe: Four years, if I remember correctly. Various points came up,
but I remember that point particularly because of what happened here last
week. I went before the exhibition directors at a meeting subsequent to that
and I was asked for an opinion.

Hon. Mrs. HopGes: Subsequent to the trial?

Mr. Howe: Subsequent to the appeal; and I gave them my opinion. They
were perfectly free to go ahead and nobody could stop them unless they were
breaking the law. So then police officers and magistrates have confused the law
of morality with the criminal law and they are not always the same thing.

Hon. Mrs. HopGEs: Very seldom.
The PRESIDING CHAIRMAN: Not where you apply private interpretation.

Mr. FAIREY: Did the exhibition association take your advice and continue
to sell tickets in advance of the opening date?

Mr. Howe: No, they did not. Some of the directors, by reason of their
private views, were inclined to say no, because they had private views on these
things. Again, it was a matter of morality rather than of law. That is the
conclusion I came to after having heard the comments around the table.

Mr. Brair: Is the first decision to which you referred that of the Kinsmen
Club case reported?

Mr. HowEg: I cannot tell you that. I am sorry. I can get that information
along with the reasons if there were reasons given. The appeal court, very
often, is a little diffident about giving reasons on the point because of confusion
in the law.

And in regard to the third case which was mentioned by Mr. Blair, one of
the big chain stores had its opening in Ottawa last fall.

The PRESIDING CHAIRMAN: Was it the Dominion stores or Loblaws?

Mr. Howe: It was the Dominion stores, and the manager was charged under
section 236 (a). The charge recited the section. I think that the complaint
itself did not include the elements of the offence; it merely recited the section or
a part of the section. That was one of my points on appeal. There had been a
conviction by the local magistrate. No charge whatsoever was made for the
tickets in that case. Anybody could go into the store and get the benefit of these
things and give the name of one of the Dominion stores choice brands of coffee.
‘And in case he had any doubt, there were XXX signs all around that a certain
branch of XXX coffee was a very, very good brand. And they would put all
these things into a barrel; and then tissue paper was put on top of them and
they were shaken up and then somebody would pull out the name. You did not
have to make a purchase; and that person would be asked-to answer another
question.

The PRESIDING CHAIRMAN: That is where the skill came in.
Mr. FAREY: How old are you?

Mr. HowEe: And then you see they would be asked to answer another ques-
tion, one which it would be unlikely they would not be able to answer. That
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was the matter of skill. Although there was a prize by making it a chance of
skill it would ‘take it out of that section, because section 236(a) was the chance
section.

Then there was the question of consideration. There was no consideration;
in my argument I referred to the judgment of Chief Justice Harvey of Alberta
in the Hudson’s Bay case, which was an obiter judgment. There you had to
buy $1 worth of goods in order to get a chance to get in on the dt:aw. .f‘\nd the
chief justice indicated, just in an obiter judgment, that consideration m1gh15 not
be necessary under section 236 (a), because it even includes the word “give”;
so it might not be a lottery at all, just an advertising proposition. .

I do not think parliament ever meant to go so far as to say that people might
not have an advertising plan of this kind, and give some benefits away, such
as an extra pound of tea, or something else that they might select. There must
be consideration, chance and skill to constitute a lottery, it has been }.1e1d
time and again, both here and in England. The question of consideration might
be missing; since in an English case a newspaper circulation increased over a
certain period where people got a button or medal; they did not have to buy
the paper or look at the paper before to see if they should be among the winners.
But this thing is so intricate.

Mr. BRowN (Essex West): What happened in the Dominion store case?

Mr. Howe: It was quashed. It was a very strong court. The Chief Justice
of Ontario, Chief Justice Pickup, Mr. Justice Roach, and Mr. Justice Mackay
were unanimous in quashing the conviction, but they did not decide the ques-
tion of consideration. They did consider the question of chance and skill by
following the Red River case, a case which went to the Supreme Court of
Canada. But they decided that the advertising itself did not disclose an offence
under section 236(a). In other words, the law was quite unsatisfactory and
apparently they decided not to make a finding on the other points but to wait
and see what this parliament did as a result of the findings of this committee.

Look at that subsection 5, having to do with foreign lotteries, the word
“Lotteries” is not used in this section, in section 236(1); it is not used at all;
and yet section 5, I think, indicates one of the dangers of adding to a section
here and there, and says that foreign lotteries are included. So we have to
take the position that perhaps a Canadian citizen or a Canadian contest may
not be a lottery and yet is punishable. The situation is nothing short of absurd,
and that is why we are here. I think I ought to add this thaf the Canadian
Legion should be in no worse a position than an agricultural society.

Mr. Brair: Again for the record Mr. Howe, was this case reported?

Mr. Howe: It has not as yet been reported. The chief justice presided and
the view was taken that the material did not substantiate an offence under
section 236 (a) and I would add that the Ontario Court of Appeal gets through
with its business rapidly, but we were started at 11.15 in the morning, and
we did not finish until 3.30 in the afternoon.

Mr. MoNTGOMERY: Mr. Chairman, may I ask one other question: In the
exhibition case, was the drawing made from the tickets or from the stubs?

Mr. Howe: From the stubs.

The PreEsipING CHAIRMAN: I think it would be from the tickets. The
customer would keep the stubs.

Mr. Howe: I think the customer is given the ticket and the stub remains
in the hands of the vendors and I think it is the stub that went into the barrel.

Hon. Mrs. Hopces: Was it not the other way round?




CAPITAL and CORPORAL PUNISHMENT and LOTTERIES 119

‘ Mr. Howe: It was some years ago, and if you had the views of the people
operating it a few days ago I do think their opinion would be better than
my own.

The PrRespING CHAIRMAN: It was the ticket that went in and the customer
retained the stub to claim his prize.

Mr. Howe: Yes, it would be the ticket.

Mr. BRowN (Essex West): And on the ticket the name and address of the
person holding the stub was inscribed.

The PresipinGg CHAIRMAN: That seems to conclude our session this morning.
The next meeting will be held on Thursday at 11 a.m. at which time we shall
hear Professor Topping of United College, Winnipeg, on capital punishment
with some reference to corporal punishment and lotteries.

s
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MINUTES OF PROCEEDINGS

THURSDAY, March 3, 1955.

The Joint Committee of the Senate and the House of Commons on Capital
and Corporal Punishment and Lotteries met at 11. am. Mr. Don. F. Brown,
Joint Chairman, presided.

Present:

The Senate: The Honourable Senators Farris, Fergusson, Hodges,

- McDonald, Tremblay, and Veniot—(6).

The House of Commons: Miss Bennett, Messrs. Boisvert, Brown (Brant-
ford), Brown (Essex West), Cameron (High Park), Fairey, Johnston (Bow
River), Leduc (Verdun), Lusby, Mitchell (London), Montgomery, Shipley
(Mrs.), and Wineh—(13).

In attendance: Professor C. W. Topping, Sociology Department, United
College, Winnipeg, Manitoba; Mr. D. G. Blair, Counsel to the Committee.

On motion of the Honourable Senator McDonald, seconded by the Honou-
rable Senator Hodges, the Honourable Senator Veniot was elected to act for
the day on behalf of the Joint Chairman represnting the Senate due to his
unavoidable absence.

On behalf of the Committee, the presiding chairman welcomed the Honour-
able Senator Tremblay to the Committee’s membership.

Professor Topping was called and was introduced by Counsel to the Com-
mittee. He presented and commented on his brief dealing with abolition of
capital punishment (copies of which were distributed in advance and which
appear at Appendix B).

During the course of the questioning period, it was agreed that the follow-
ing five tables from the November 1952 issue of The ANNALS of The American
Academy of Political and Social Science (pp. 149-152), referred to by the
witness, be printed as Appendix A to this day’s proceedings:—

Table 1—Murder Charges and Sentences, 1880-1949, by Ten-year Totals;

Table 2—Executions of Capital Offenders, 1880-1849, by Ten-year Totals;

Table 3—Capital Offenders Detained for Lunacy, 1880-1949, by Ten-year
Totals;

Table 4—Persons Sentenced to Life Imprisonmnt, 1880-1949, by Ten-year
Totals;

Table 5—Commutations of Death Sentences for Murder, 1880-1949, by
Ten-year Totals.

The Committee agreed that the written representations of the witness

dealing with corporal punishment and lotteries be taken as read for inclusion
in the evidence.

The presiding chairman expressed the Committee’s apprec1at10n to the
witness for his presentations.

The witness retired.
At 1.35 p.m., the Committee adjourned to meet again as scheduled.

A. Small,
Clerk of the Committee.
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EVIDENCE

THURSDAY, March 3, 1955.
11 am.

The PRESIDING CHAIRMAN (Mr. Brown, Essex West): The committee will
come to order. A motion will be in order to appoint a chairman representing
the Senate for the day. )

Hon. Mr. McDoNALD: I have the pleasure of suggesting that the Hon. Mr.
Veniot be the co-chairman today.

The PRESIDING CHAIRMAN: Carried.

We are highly honoured this morning in that we have had an addition
from the Senate to this committee of that very genial Senator Leonard
Tremblay. We are very happy to welcome him as one of our members and we
assure him we shall be very pleased to have his comments from time to time,
and I am sure that when we come to write our report his assistance will be
most valuable.

I call upon Mr. Blair to introduce the witness today.

Mr. BrAr: Mr. Chairman, members of the committee, our witness this
morning is Professor C. W. Topping who is presently the Professor of Sociology
at United College, Winnipeg. Professor Topping comes from the Ottawa valley,
is a graduate of Queen’s University, and, after serving in World I, he served
for two years as governor of the Frontenac county jail. Thereafter he did post-
graduate work at Columbia and, after teaching in some American universities,
he became the first Professor of Sociology at the University of British Columbia
where he lectured from 1929 to 1954. During his time at the University of
British Columbia he was the first director of the courses in social work and he
founded the university’s department of, criminology. Professor Topping is
- the author of perhaps.the only academic work on Canadian prisons, published
in 1929 under the title “Canadian Penal Institutions”.

He served as a member of three departmental committees of the govern-
ment of British- Columbia investigating British Columbia prisons and the
British* Columbia Boys’ Industrial School. In addition he has been a visiting
lecturer on criminology at various American universities including Minnesota,
California and Boston. It gives me pleasure to introduce Professor Topping
to the committee.

Professor C. W. Topping. Professor of Sociology. United College, Winnipeg, Mani-
toba, Called: 3

The PRESIDING CHAIRMAN: The witness may remain seated.

The WITNESS: Mr. Chairman and members of the committee I think I
shall stand for the present though I may sit later. College professors are
accustomed to talk standing and I may be embarrassed if I sit down. When
I see people from British Columbia present here I almost feel this is a ‘“home
from home”. But I do not feel too much at home. I am reminded of a time
a good many years ago when I sat in a room at Columbia University, when not
quite so many distinguished people were present it is true, and I was told to
relax and then I was given the works. But I did get a Ph.D. out of it so it was
not so bad. ‘
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The experience put me in mind of Socrates, who at one time, I believe,
drank hemlock or something like that, and I was wondering whether, if Socrates
had had the privilege of sitting in on this committee and learning how to ask
questions, he might have avoided drinking the hemlock.

I do not know whether it was Mr. Mackenzie King or whether it was Solo-
mon who said “May my enemy write a book.” I did not write a book but I
wrote an article in this field, and I presume that is why I am here. In that
article I dealt with the treatment of murder in Canada. The statistics will
probably come up by and by. I started with the proposition made by one
of the French scholars who was over in Europe. They asked him if Canada
was a law-abiding country, and he said: “We know how to hang in Canada.”
That was the proposition I dealt with in my article, and I came to the conclusion
that we did not. I have the latest statistics here, and Canada has a splendid
record in securing convictions for most crimes. Much better than some other
countries, particularly countries where abuses center around the prosecutor’s
office. In the most recent year shown here, Canadian prosecutors gave a nolle
prosequi in only 55 cases. We had 32,000 people charged with indictable offences
and the persons acquitted were around 4,000; which means that the chances of
being convicted in a Canadian court were eight out of ten. But if you take the
crime of murder, the chance of being convicted is only two out of ten. So the
conclusion may be reached that we do not know how to hang in Canada.

These figures I use now are not so damaging to that procedure as those I
used in my article because there the chances of being convicted were about nine
out of ten.

I do not know exactly how to handle this memorandum. I do not want to
read it in toto now. (See Appendix B for text of brief on Corporal Punish-
ment). On the other hand there are sections which are probably better phrased
than anything I can do here. May I therefore summarize sections of it, and
go through the document, in a different order from the one presented. Mem-
bers of the committee will notice that the first contact I ever had with
murderers was when I was in charge of Kingston jail and we expected to hang
two of them. We had a man and a woman, but in the end we did not hang
either of them, but I never saw a man as nervous as the sheriff was when he
feared he would have to preside at a hanging. With regard to the man, who
was acquitted, people from his home town were prepared to pay $50 in order
to have the privilege of hanging him if he were found guilty. As for the woman,
my matron fainted when she was sentenced to death.

The PrEsiDING CHAIRMAN: The matron was sentenced?

The WiTNEss: No, the woman. In the press report they said her mother
fainted, but that was not true, it was my matron who fainted. But so far
as I was concerned, I felt the matron had been guilty of a dereliction of
duty and I would not have had the slightest hesitation about presiding at the
hanging if this had been necessary. At that time I had come back from the
wars and I had no sentiment about it.

Fortunately or unfortunately in 1952 the editorial committee of the
Annals of the American Academy of Political and Social Science requested me
to do some work in this field. If I may read that paragraph on page ‘two:

I began my 1952 study with an open mind and, frankly, was not convinced
by the evidence I unearthed—that murder is the safest crime to commit in
Canada and that convicted murderers, by and in the large, are first offenders—
that capital punishment should be abolished in Canada. But the additional
study which the preparation of this memorandum entailed has taken me off
the fence. I have become convinced that few sound arguments in ’support
of the retention of capital punishment in the Criminal Code of Canada have




CAPITAL and CORPORAL PUNISHMENT and LOTTERIES 125

been presented to your committee. Worse than that, I, myself, have been
unable to locate and assemble arguments for the retention of capital punish-
ment in the Code. _

May we start, now, with Schedule A to my brief and cover the arguments
for the retention of capital punishment for murder.

Mr. Brair: Pardon me Professor Topping but what document are you
referring to?

The WiTNEsS: Schedule A, of my brief. On page 14 members will find
the document on the basis of which I made up my own mind on the subject, and
in which I have tried to assemble all the arguments I could. These are the
arguments on capital punishment considered in the preparation of this memo-
randum. I shall begin with the arguments supporting it.

1. It is a permanent cure for murder so far as the killer who is hanged
is concerned.

Notice I use the word ‘“killings” rather than ‘“‘culpable homicide” because
I am interested in killings, as a sociologist, rather than in the legal aspect. This
argument which I have quoted appears to be sound and unanswerable. Obviously
a man so dealt with will never commit murder again, at least not in this world.

2. Capital punishment deters other potential killers.

The evidence all seems to point the other way. Murder is the least risky
of Canadian crimes. Of two comparable states, it is impossible to pick, on the
basis of killings, the state with capital punishment and the state without capital
punishment.

The third argument used is this:

3. The killer given life imprisonment for murder is likely to cost the
state a minimum of $25,000.

This is a sound argument but it is an argument of expediency, not an
argument of principle. If prisons are reorganized so that the inmates work,
the killer could, then, earn his keep and this argument would lose its force.

In connection with that of course the committee will note that it is
necessary to convict a man before hanging him, and this in itself is quite
a costly procedure. I understand from a friend who served on a jury trying
a case at Vancouver that the jurors were put up at the Vancouver Hotel. The
jury would have to be kept and fed during the period of the trial, sometimes
a lengthy period, so it is plain that it costs money to convict.

4. The murder is a particularly brutal type of person.

Cases cited in the court battle support this proposition but cases cited
in psychiatrists’ reports do not. Imprisoned killers are reported to be “good
convicts who do well on parole and seldom get into trouble again.

I have been reading lately some material on sexual offenders. The maga-
zines like to report sex. One American magazine printed an article recently by
the famous J. Edgar Hoover of the F.B.I. When we get a psychiatrist’s report,
for example, on sex offenders, we find that as a matter of fact they are a class
.of offender about which something can-be done if proper treatment is given.
Yet the whole Hoover representation of this type of man is that he is a monster.
However, the psychiatrist’s report says something quite different. A massacre
which I read of in one of the psychiatric reports also indicates a monster. But
the man who committed the massacre according to the psychiatrist’s report was
a much abused person who went beserk and chased his mother-in-law (whom
he held responsible for his troubles) four miles before he killed her. Several
other people were done to death, as well, and it looked horrible on the face of it,
but, in fact, he just went beserk, focussed on one objective, and forgot about
years of conventional living.

The PRESIDING CHAIRMAN: You mean he was insane?
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The WiTtnEss: No, the psychiatrist did not consider him him insane.
Mr. Farey: Would it not be temporary insanity?

The WrTNESS: I would not go so far as that. The worst man I ever had to
deal with I called “The wild man from Borneo” in the paper I wrote on him, but
the psychiatrist said he was not insane. They called him a defective delinquent,
but the reports of the psychiatrists which I read are usually much more sympa-
thetic towards offenders than the viewpoint commonly taken.

In addition, on this point, when I knew I was to be asked to come before
your committee I discussed this point with practically everyone I met who had
intimate knowledge of imprisoned murderers. I discussed it naturally, with a
group of officials at Calderwood, which is the school for penitentiary officers at
Kingston, that is their staff college, and they said that the prisoners they had of
this type were among their “good convicts”. With regard to parole murderers
I have read documents on this, and I can find only one case of a man who was
a repetitive killer.

Mr. WincH: In Canada?

The WiTNEss: No. That was in the United States. .

As I said, imprisoned killers are reported to be “good” convicts. I was sorry
to find this out. I would much prefer to have found out that these people were
as horrible as they were reported to be, but to my surprise, according to all the
reports and documentation I could get, they were not the kind of people we
were led to believe they were.

5. Gangsters will invade Canada if the fear of being hanged when they kill
is removed.

From any documentation which I can find, United States gangsters are not
hanged. Several years ago I lived next door to one of the income tax officials
who was instrumental in getting Al Capone sent to Alcatraz. In the United
States they “get” gangsters apparently for income tax evasion. They do not
“get” them for killing. The gangster employs “finger men” to carry out his
killings. They are sometimes called “goons”, but if you want to kill, you call a
“finger man” in. The ‘“goon” is a big hairy ape, and his role is usually to
terrify. Normally two of them are sent along. I was only under pressure by
“goons” once in my life, and I was more scared then than I am today. The
“finger men” may be hanged, but that is not common either. In addition they
are present in the largest numbers in the cities which have capital punishment .
as a control, though I do not think that afgument is quite fair. Nevertheless the
fact is that the United States gangsters are more common in states with capital
punishment.

Hon. Mr. VENIOT: You said the people in that group are seldom hanged?

The WiTnNESS: I would think not. The gangster is too far away from the
actual killing. He does not go in for that type of thing. There was a time
when these top gangsters were ‘“‘goons” and acted with brutality, but the
gangster today is a very smooth person, sauve and well dressed.

6. More small-time thieves and robbers will arm themselves if the fear of
capital punishment is removed.

Studies indicate that Canadian small-time thieves are not armed as com-
monly as are United States small-time thieves. This result, in my opinion, is
achieved by an automatic punishment for “armed” robbery. This punishment
is easy to enforce and it is effective. It is certainly of punishment rather than
the severity of punishment that stops criminal acts, according to top authorities.

I have told my classes in Canada that it is perfectly safe for a Canadian
to walk down his front stairs while there is a housebreaker in his home if there
is a light on, but that it would not be safe to do so in the United Staiés. A
person -would be liable to be shot there. I would increase the penalty for
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carrying arms. My finding in my Annals article that the first reason for killing
was that the killer has got a revolver—(the negro carries a razor)—and many
consequences flow from that. If you make ‘“carrying a concealed weapon” a
capital offence, that, in my opinion, is very dangerous because there is no wit-
ness so silent as a dead witness. You want to make the punishment sufficiently
severe to stop a man carrying a weapon, but not so severe as to lead him to
kill a witness.

The law in Canada is excellent in my opinion. It is easy to enforce,
and I find that it is effective.

7. More police officers will be shot if the fear of capital punishment is

. removed.

If I were a superintendent of police, I would certainly press this argument
for all it was worth. It would be the least I could do for the officers who, on
occasion, must, in the kind of world we live in, face the guns of the enemy:
the criminals. But has the argument great weight? Criminals who live by their
wits do not go about armed—the professional thieves; some bank bandits make
a practice of not carrying guns. But some bank bandits carry a whole arsenal
of guns; silly youngsters also carry them and they can get trigger happy and,
even, shoot at cops. The Chicago police department report of 1953 reports
three officers shot in the line of duty. In each case a criminal was shot in
the same exchange; in the third case two criminals were shot. In Canada,
statistics indicate that the most risky killing which a criminal can undertake
is the killing of a police officer. This is the surest way to get hanged in Canada.
My conclusion would be that only desperate men and fools shoot policemen.
Such persons are not likely to even think of a penalty; much less be deterred
in their action by a penalty.

According to sociologists, focus of vision takes place until by and by it is so
narrow that everything else is driven out, and that is why a man Kkills.
Everything else is forgotten. The only way you can-explain it, in terms of
motivation, is that the focus of attention becomes so narrow that all culture
and civilization becomes forced out and the consequences of an action are
not considered in the least. ’

8. Hanging should be retained as a threat even if it is permissive and
not mandatory.

The threat of strike and the threat of war are excellent bargaining devices.
Does the threat of capital punishment prove equally effective when used?
This is the deterrence argument in another form. If murderers killed in a
bargaining mood ,the argument would be a most potent one; but murderers
kill when intoxicated, when highly inflamed with passion, when greatly dis-
turbed emotionally. Someone has written that hell hath no fury like a woman
scorned. The murderer is not likely to listen to reason either.

To the best of my knowledge the only state in the United States that has
the Canadian system of capital punishment is Vermont. In all the others
it is permissive, not mandatory.

An Hon. MEMBER: Personally, do you agree with that?

The WrrNEss: My brief is against capital punishment altogether.

Hon. Mrs. FERGUSSON: You would not even have it as permissive?

The WitNeEss: I would not. We could discuss that during the question
period. )

The PreEsiDING CHAIRMAN: I want first of all to apologize to the committee
for transgressing the rules in that I asked a question myself when I should
not have, and several others have been permitted questions. Probably we
could now let the professor make his presentation and reserve our questions
until a little later. If that is agreeable we will proceed.
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The WiTNESs: Thank you Mr. Chairman. Well, those were the best argu-
ments I could assemble in favour of retaining capital punishment, and I put
in number nine just in case anybody could think up some better ones.

Might I then go on to say that I did check the arguments on both' sides,
but unfortunately I started out as a debater rather than as a scientist. Most of
you are familiar with commission reports. Mayor Charlotte Whitton, who has
been a friend of mine almost from childhood, has said that Ottawa is the
graveyard of commission reports, but I have had a rather fortunate experience.
I have served on two commissions in British Columbia the recommendations
of which have all been carried out.

Hon. Mrs. Hobces: What is that again, please?

The WITNESS: I said that 1009% of the recommendations have either been
carried out or are in the process of being carried out. Therefore, I am accus-
tomed to presenting positive and constructive arguments in the hope that they
wont just fly off into the air.

In my presentation I chose what I considered to be the least controversal
of the three issues which are before you. I put in but one sentence in the
brief on lotteries, and I would prefer not to discuss it, because I think there
would be a great deal of disagreement on this issue. The question of gambling
is a highly controversial one among reasonable people. Or, if we took up the
issue of corporal punishment there might be disagreement in the committee
as well.

My position on corporal punishment is, as you will see when you read
my brief, that I recommend its retention within the institutions as a discipline
measure, but I argue against its retention in court by justices or magistrates,
as a deterrent.

But so far as capital punishment is concerned and murder, I think we
are all in agreement. We are all against murder. I am against it and you
are against it. So the only issue at stake is: How can we stop it?

I wrote an article arguing that we are not stopping it very effectively
in Canada. The chances are eight to ten of an ordinary indictable offense
deading to a conviction; whereas in murder, the chances of the man hanging
are about two to ten, that is, the chances of the penalty being carried out,
and for that reason I have presented this argument.

I present three arguments only, and it is interesting to observe that when
Senator Farris presents a case, he hangs it on one or two sound arguments, and
if he wins those arguments, then he wins his case. So you may thank Senator
Farris for this form of presentation.

I would like to read next a summary of the arguments on page 10.
It is easy to read words, but I have got to prove them, so in the rest of the
document I try to prove these brave words. May I read from the brief?

“A review of the evidence on hanging as a control for culpable homicide
has convinced me that the arguments for its retention are unworthy of pre-
sentation before this joint committee of both Houses of parliament.”

I withdraw that now. I have presented this side to you already. May I,
now, present the case for the abolition of capital punishment as a control for
murder.

1. Capital punishment is out of harmony with the deeper social movements
of the twentieth century.

Christianity is against it. Canon law found no place for it and the teachings
of Jesus, which in the twentieth century are being taken more and more
seriously, are opposed to it. It has commonly been repudiated by the noble
and the good. It cannot be renonciled with twentieth century humanitarian
movements and it cannot be fitted into the new penology. - ’

2. Capital punishment is ineffective in controlling culpable homicide.
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Statistical evidence indicates that capital punishment does not deter
murderers and that, so far as Canada is concerned, murder is the least risky
of all crimes. In addition, one punishment for that whole battery of crimes
which is murder is considered iniquitous and simply does not get carried out.

Worst of all, the killer who is charged with murder and acquitted gets off
scot free.

I do not think that a man should be allowed to kill with impunity.

Culpable homicide, thus, invites great fuss and fury but no effective action.
Such a situation is not in the public interest.

3. Capital punishment is discriminatory.

In view of the severity of the penalty the strong exert their full force
to avoid it.

I have put a lot of thought on that, and I think that is the most effective
way to present that argument. The strong exert their full force to avoid it.
None of us want to die. Therefore, we will make a fight.

The weak, thus, suffer the penalty in a case of culpable homicide and
the strong escape it. Warden Lewis E. Lawes has testified that this was the
situation at Sing Sing and Canadian testimony has indicated that this is the
situation in Canada today. Yet, on the other hand, a despicable weak
character, can, by an atrocious murder, become notorious overnight and
force his name onto the front page of our most reputable newspapers.

Criminologists are not interested in one killing. As scientists they cannot
generalize on one example. We are interested in a group of killings. Fifty per
cent of persons hanged are first offenders. .

The PRESIDING CHAIRMAN: When you say ‘First offenders”, do you mean
of any crime? ¢

The WiITNESS: It is the first record we have of them, yes.

In addition the insane, potential repetitive killer can escape the gallows
and receive a second chance while his first offender companion in crime is
hanged. Hanging is, also, definitely discriminatory as to victim, age, and sex.

I am now turning to page 2.

I. Capital punishment is out of harmony with the deeper movements—
the social trends—of the twentieth century.

1. Christianity.

The medieval Christian church was opposed to capital punishment. Canon
law found no place for such a penalty.

The first of the three major arguments is that capital punishment is out
of harmony. You will remember that the famous Joan of Arc, Sainte Joan,
was burned by the civil power, not by the religious power because canon
law found no place for such a penalty. Anybody who was anybody became
a clerk in the middle ages, anybody who could read and write, so he would
be tried under canon law, which was probably the best law of the middle
ages, and had no capital punishment.

Your joint committee received a submission from the Canadian Friends’
Service Committee (Quakers) expressing the same point of view. Redzinowicz
found 17 capital crimes in England in the early part of the fifteenth century;
by 1780 there were 350.

What bothers one is this: we like to have Englishmen come out here to
Canada, but when we think of all thé people they hanged in those days in
England, and think of what their decendants would amount to day! This
gives us pause. And in addition, when we consider what happened in
Australia where it is dangerous to ask people about their ancestors because

\
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so many of their ancestors came over in the transport ships in the early days.
We think again, because of the success of the descendents of the Englishmen
of the transport ships.

The new offences added after 1500 were chiefly offences against property,
most of them trivial. The English revolt against capital punishment began
around 1825, when there were still 220 capital offences; by 1861 these had
been reduced to 4. Murder is the one crime in England today for which, in
practice, capital punishment is put into operation. (Annals, November,
1992, .p..11:)

If one might comment briefly: In the field of psychology, it is argued
that the chief virtue of a punishment should be that it is logical, and that it
should seem reasonable to the person who gets it. Thinking this over, it
seems to me that that is the reason why murder has been retained as a
capital offence. It seems quite logical. Here is a man who has killed, there-
fore, he should be killed himself. -

The trend in England is cited as representative of movements in Christian
civilizations. Juries, in England, refused to convict persons who “were proved
to have stolen” 40 shillings if conviction meant that such persons would be
hanged. (Loc. cit.).

The fact that the founder of christianity suffered a capital penalty for
heresy and for treason, has made christians hesitant to press these charges.
Heresy is no longer a capital offence in christian countries. Concerning treason,
of the 99 persons sentenced to death as a result of the Canadian Rebellion
of 1837-1838, only 12 were hanged. (Op. cit., 149.)

The teaching of christianity concerning the infinite value of the human
person has been used as an argument for the  etention of the death penalty
by focussing attention on the victim of an aSsault. But two wrongs have
seldom made one right. Either human life has infinite worth, ‘as christianity
teaches, or it hasn’t.

At one time persons who had stolen something to the value of 40 shillings,
if convicted, would be hanged. That is highly controversial, but I am con-
vinced that if your penalty is too severe, juries will not convict and prosecutors
will not prosecute. I cannot prove it, however, but there is this evidence
which I present. Historically where they proved that culprits had stolen
40 shillings, juries did not convict.

I do not think we need to bother with the next sentence, except to say
that we do not have capital punishment for heresy any more or treason.
And going back to the 1837-1838 rebellion, of 99 persons who were sentenced
to death, only 12 were hanged. So your chances were even more remote
then than they are now in the modern murder case.

On the basis of christian teachings the deliberate taking of human life
by a citizen or by the state, cannot be condoned.

2. The Great and the Good. i

This has been consistently the position of the great and the good. Dr. Samuel
Johnson was convinced that spectators were being cheated when they were
not permitted to view hangings and this position was held by the persons
who constructed Kingston jail—with its great door to drop when the gallows
were sprung. But a hanging at Kingston jail today would see the great door
fastened firmly in place. Hangings are regarded with horror by a majority
of the citizens.

Those who gloat over the details as reported in the press are regarded
as sadists by most of us. The cross which to the Roman was a symb'ol of
capital punishment has become the symbol of christianity; the open gallows,

’
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which was once the symbol of justice and right, has become, in our day, the
symbol of the Roman circus as exemplified by the Emperor Nero.

3. The Humanitarian Movement.

We no longer hang children and we saldom hang women. Shortly, we
will not hang men either, if the trend here is the same as in other human-
itarian movements; for the trend in most of these movements has been to
advocate more enlightened and humane behaviour, first, for young persons,
next, for women, and, finally for men. The British royal commission on
capital punishment, 1949-1953, were impressed with the lethal injection as
a substitute for hanging; but they did not recommend it in their report. It is
possible that they did not care to place the burden of carrying out the sentence
of a court on /members of a highly respected profession. Medicine, today,
stands for the saving and the conservation of life; not for its destruction.
And this trend towards the amelioration of the conditions under which living
and under which dying take place is of the very essence of our time.

One does not wish to go off on a tangent into sociological theory, but
a point made by Dr. Franklin H. Giddings may be in order under this heading.
Giddings argued that one test of progress in any group was a transition from
primary to secondary conflict as an instrument of policy; from the fist fight
and the strong arm of the OGPU to a fair trial and the presentation of reasoned
argument: from rule by might to rule by law. Capital punishment is an
instrument of primary conflict. And the pointed question he would ask the
rulers of a civilized state is, “Can gangster methods stop gangsters; either
in the short run or in the long run?”

To use an illustration: in the days when Britannia ruled the waves, and
during that period, you could send an English gunboat to an area where
there was trouble, and the trouble would stop. Britain had prestige and that
kind of thing, but now we send an army into Korea under the United Nations,
and what did we have on our hands? A war. At that level we do not have
the rule of law and the prestige of justice, but we have a war on our hands.
That is what I am thinking of. That is why people kill or do not kill and
for that same reason, I think it is the custom of the realm which produces
murder.

4. The New Penology.

Capital punishment, as a control, cannot be fitted into the new penology.
The old penology was a system of punishment based on an “eye for an eye
and a tooth for a tooth” justice. Under it, the punishment had to fit the crime.

That is following Beccaria, and you are familiar with the Gilbert and
Sullivan operetta ‘“Let the punishment fit the crime”.

The new penology, by contrast, is a system of treatment. It does not
assume that all criminals are sick people but it does endorse principles which
lie at the root of modern medical practice. If crime is sickness it is a
complicated, fundamental, contagious, highly dangerous sickness; like leprosy
rather than cancer. Treatment must, therefore, be highly skilled, sympa-
. thetic, patient, and frequently, of considerable duration. Doctors do not
punish patients for ailments that do not yield readily to their best endeavours.
They do not practise atrocities upon them; nor do they put them out of
business, even quietly. The new penology is grounded in legal principles, in
principles of right and of justice, as well as in medical principles.

Mr. Justice McRuer once wrote a very brilliant article on the California
system, according to which those who are found guilty by the court are then
sent to a commission which decided what to do with them. Some of us are
worried about this kind of thing because we feel that the history of the law
has established some fundamental rights of which we ought to take great
care.
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II. Capital punishment is ineffective.

I think I should read that sentence probably from . this document. You
have it in the record because it was quoted by the Canadian Welfare Council
to you, but I think we should get it clearly before us again.

Mr. BLAIR: Would you mind identifying the volume?

The WITNESS: This is “Annals” of the American Academy of Political
and Social Science for November, 1952, and it is at page 154. I do not think
it is to be found on the document which you now have in front of you.

It seems clear that there is an inverse relationship between severity
of punishment and certainty of punishment, and that Canadians are
suffering under a delusion when they assert that they know how to hang.
The net result of the administration of justice in Canada as it relates

.to capital offences is that murder has become the least risky of any
or all the offences which a citizen might choose to commit.

I think the Canadian Welfare Council quoted that passage to you as well.
And now I want to present the evidence and it is in front of you there.
It shows that the chances were nine out of ten of being convicted if they
were charged with an indictable offence, whereas the percentage of persons,
for the lowest ten-year period over the past 70 years, who hanged was only
179 of the charges. So you can see that the figure is quite valid.

Hon. Mr. FARRIS: Does that statement take into account the reduction of
sentences?

The WITNESS: No, not in Table 1, but they are considered in Table 4. )

The statistics are complicated by the fact that the figures given by the
Bureau of Statistics and those supplied by the Minister of Justice do not
agree.

Let us take the numbers themselves. I present seventy years while the
Minister’s tables present the period 1930-1949.

Mr. BLAIR: Are you referring to the tables which were presented by the
Minister of Justice to the committee last session.

The WITNESS: Yes, and I checked them for the period of 1930-1939. They
have not listed the charges, but they have listed the sentences. In my table
I give a figure of 194 sentenced in the period from 1930 to 1939; the other
document gives 208 for the period 1930-1939; I give 177 while they give 199.

But let us take the mean of that—the average for the ten year period.
For example, 1930-1939 works out in my table at 19:4 while in the Minister
of Justice’s table they work out at 20-8. So there is not so much variation.

Now, 1940-1949, I got 17-7 as the average on the ten year basis, while
the minister’s figure gave us 19:9. There again there is a slight variation,
but it is not sufficient to vitiate the document.

Now, if we go over to table 2, the executions, my table gives 127 for the
period 1930-1939, while the minister’s table gives 125.

Mr. Brair: I beg your pardon. Perhaps I should say for the record
that Professor Topping appears to be reading from tables which are not before
the committee, but which are presented as part of this article written in the
November 1952 issue of “Annals”. I wonder whether it would be the wish
of the committee to have these tables, to which Professor Topping is referring,
reproduced as part of the evidence, so that the members of the committee
can compare them with the material presented by the Minister of Justice which
appears at page 512 in the record of last year’s proceedings.

Mr. WiINcH: You mean as an appendix of this day’s proceedings?
The PrRESIDING CHAIRMAN: Yes. Is that agreeable to the committee'?

Agreed.
(See appendix A)
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"The WITNESS: Since it is going into the record, Mr. Chairman, may I offer
a comment. I am familiar with the application of the statistical records because
I have had certain experience in connection with them, but these tables are
very - simple tables. They are not presented for Canadians; what I was
attempting to do was to present a picture to the world of what is actually
happening in Canada. This document goes into the United States. It is an
American document, and it goes all over the world, but I wanted to have a
picture of what is happening in Canada so I have made half a dozen tables
from that point of view.

The CHAIRMAN: Which tables are we going to have put into the record?
Would you indicate, Mr. Blair.

The WITNESS: This is the article which I have in front of me, and it
goes from page 147 on. Maybe you do not want to have the whole article?

The PRESIDING CHAIRMAN: No, just the tables.

Mr. BrAIR: Professor Topping, you are now referring to table 1 of this
article which is entitled “Murder Charges and Sentences 1880-1949, by Ten-
Year Totals.”

Hon. Mrs. HODGES: Are these in Canada?

Mr. BLAIR: Yes. Table No. 2 “Executions of Capital Offenders, 1880-1949
by Ten-Year Totals.” And that appears on page 150.

The WiTnNEss: There are altogether five tables, and it might be wise to
put them all in your records.

The PRESIDING CHAIRMAN: Agreed.
(See Appendix A)

The WITNESS: I do not think we need to spend any more time on it, as I
have demonstrated that it does not make any difference whether you use the
Minister of Justice’s tables or those from the Bureau of Statistics.

Hon. Mr. FARRIS: I am not clear on the statement yet, whether, when you
say “executions” in contrast with “charges”, if there is not a middle ground
of manslaughter charges and cases in which the Minister of Justice or his
department has commuted the sentences.

The WiITNESS: That is what these tables are. May I read table 1. It
deals with “murder charges and sentences” over a 70 year period. On the
other hand table 2 deals with “executions of capital offenders” over a 70 year
period; and table 3 deals with “capital offenders detained for lunacy”, so
far as capital offences are concerned; and table 4 deals with “persons sentenced
to life imprisonment”, and I presume that those persons sentenced were
manslaughter cases, but I cannot prove it.

Mr. BLAR: That is a point which has exercised me, and I think it is
important enough to justify a statement on my part at this time.

What Professor Topping has presented is a set of figures which show
_the number of charges for murder in a given period; the number of convic-
tions; ‘and finally the number of executions.

But Senator Farris’ point is that these figures do not indicate the middle
position where the person who is charged with murder, is only convicted of
manslaughter. I have searched the statistical records available on this subject
and I have conferred with the Dominion Bureau of Statistics, and I find there
is no way of presenting statistical information to show the number of murder
charges in Canada over the years which have resulted in convictions for the
lesser offence of manslaughter.

Therefore, I think that these figures which Professor Topping has pre-
sented to us, do not answer Senator Farris’ question, and cannot answer it.
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The WITNESS: That is quite true. You will notice that this material is
not the approach which was made by Professor Sellin who appeared before
you. He used homicide and made his correlations on this basis.

But I started out by trying to study killings. For example, Hoffman
made studies in the south; what he did was to go around to the morgues and
take note of the killings that are not a matter of record but which may be
murders.

Many of the corpses one finds in the morgue, may be murders but they
never appeared in the records in the south at all. I tried to start with the
report of the British Columbia Police and to check the killings which were
investigated by the police in British Columbia, and it was simply fantastic
the number of killings which were investigated by the police and which were
presumably potentially murders, when whoever committed the crimes were
not even charged. I have some statistics in front of me.

Mr. Brair: Would you mind identifying the document?

The WITNESS: These are the 1952 statistics of criminal and other offences
in Canada, issued by the Dominion Bureau of Statistics; and I am referring
to page 45.

Mr. FAREY: Is Professor Topping saying that there were killings which
occurred in which nobody was brought before the courts at all?

The WITNESS: Yes.
Mr. FaReY: Do you have reference to the killing in Vancouver on the
golf course, where the murderer has not yet been apprehended?

The WITNESS: I am not thinking of that.
Mr. FAIREY: Then what do you mean?

The WiTNESS: What I checked first was the killings in British Columbia
which were sufficiently doubtful to be looked into by the police. That is a
matter of record, you see, and a great many of these were accidental killings,
probably, such as automobile killings, and no action took place at all because
it was perfectly obvious that there was no intent to kill. I just checked one
province. May we now check the woundings and the shootings in this docu-
ment? There were 211 woundings; if these attempts had been more successful,
we would have had 211 murders.

Hon. Mrs. HopGgEs: Were they not investigated?

The WITNESS: The deaths were investigated by the police.

Hon. Mrs. HobGEs: The word “killings” was confusing to some of us,
because you had assumed that they were killed.

The WITNESS: Some would be deaths which were investigated by the
police as being deaths of sufficient doubt to merit being checked upon.

Hon. Mrs. HopGEs: I was questioning your use of the word “killings”,
which gives a rather confused impression to some of us.

The WiTNEss: Let us say suspicious deaths, sufficiently suspicious to be
investigated by the police. But I deal here with shootings. If these people
had been better shots—we had only 18 murders—but we would have had
18 murders plus 211; and then there were 69 cases unpremeditated. That is
the matter Senator Farris referred to. It seems in this year there were 69
committed by men and 8 committed by women. ’
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The second argument was the argument used by the British commission,
namely that murder is many crimes instead of one, which so complicates
the issue that you do not get action on it. May I quote from a review of that
document in Canadian welfare:

“The commissioners discovered that murder represents not one
crime, but a whole series of patterns of crime, and they present thumb
nail sketches of 50 English and Scottish murderers to drive this con-
clusion home.

The commissioners are convinced that the present law of murder
does not permit sufficient weight being given to extenuating -cir-
cumstances.

They suggest that, if no satisfactory and workable method for
mitigating the rigours of the law can be devised, then the issue must
become ‘whether capital punishment should be retained or abolished.’”

Now on that I have a question I should like to ask here. I understand
from Mr. Justice Hope’s presentation that at any point in a trial in Canada
a judge can change the charge from one of murder to one of manslaughter.
I know the jury can bring in a verdict of manslaughter, but the danger there
is that they are not instructed to do so and that is the weakness in the law.
Am I correct in that interpretation that at any point in the trial the plea may
be changed from one of murder to one of manslaughter?

Mr. BLAIR: Mr. Chairman, I think we should put a qualification on that
statement in order that members of the committee may be able to check
further. ]

The WiTnNEss: I like that feature if it is a feature of the law, but that
is an important issue. The committee has to decide also, if there is to be
“second degree murder.” If the justice in charge can change the plea.

Mr. WiNCH: You mean the charge?

Hon. Mr. FARRIS: I suppose he can direct the jury that there is no evidence
on the major crime.

The WiTNESS: Can he stop the trial at any stage and say the charge is
going to be that of manslaughter?

Hon. Mrs. FERGUSSON: Would that not necessitate a completely new trial?

The WITNESS: I am going on Mr. Justice Hope’s evidence.

The third argument is that it permits large numbers of persons who kill
to receive neither punishment nor treatment.

The fourth argument is the most controversial of all. I do not know

whether I should attempt to say anything on it, because we shall no doubt
have some discussion on the subject later.

This is an argument that appears again and again in any discussion
of capital punishment.

The question is whether it is a deterrent or not.

A further major argument is that capital punishment is discriminatory.
There are a number of points here, and I do not think we need go into them
all in detail. But the first one is, I think, quite important. That is, that
when a man is battling for his life he will exert his full force and he will
.draw upon all his resources and the resources of his friends. Specifically
this means that he will employ the best counsel possible, even at a fee of
$20,000, and that he will rally what friends he has to his assistance. This
counsel and these friends will use their best skill to avoid so severe a penalty
as death.

54423—2
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Since the evidence is likely to be circumstantial and based on the principles
of logic, conviction is difficult. Murder is a low visibility crime with few eye
witnesses who can be called in to testify at the trial. With powerful friends
and resources the struggle will be a long one; no quarter will be asked or
given. And there may be delays until the furore has died down; and appeals.

For example, one of our recent murders in Manitoba involved the killing
of a priest by some boys. That was quite a while ago. The matter has been
delayed, and it will be delayed probably longer. Two of the boys are juveniles,
which creates further complications. .

Authorities are convinced it is discriminatory in fact and in practice.

By committing a capital offence a nobody can become a somebody.

I tell my students you can come first in the examination and you will not
get on the front page, very quickly. The poorest student in the class, especially
if he is a good.shot will quickly become notorious in this manner. I do not
like this. I think the brilliant pupil should get on the front page.

The repetitive killer may escape the gallows.

The death penalty places justice beyond rectification.

That is the trouble with it. There is nothing you can do about it. I have
not, to speak frankly, been able to find a case in Canada where we have had
a miscarriage of justice in this respect. I was in the courts for two years in
this prison position and the general conclusion I came to was that if a man
was found guilty in the high court he was pretty well guilty. But that may
not always work out. I have not been able to find a miscarriage of justice,
but there is always the possibility and if somebody is hung there is nothing
that can be done to rectify it. Then: circumstantial evidence may be
discriminatory as against other kinds of evidence.

It has been argued that circumstantial evidence may be the best of all
evidence since it must be both consistent and logical. But it is, at least,
different. Thus the murderer is convicted on different evidence to that on
which other persons are convicted. This may well prove to be discriminatory.

Another argument is that: first offenders in capital offences are discrimi-
nated against.

The first offender ordinarily receives favourable treatment from the court.
He is frequently given probation and a chance to do better. This is not the
case in capital offences.

And then I argue it is safer to kill some persons than others. I am not
so sure of this, but on the basis of the meagre statistics which I have been
able to find, I conclude that it is safer, for example, to shoot a sweetheart
than a wife and that a policeman is the most risky of all to shoot. The
commonest hanging is of a man who killed while committing another offence,
for example an armed robbery.

Further, capital punishment is, of course, discriminatory as to age and sex.
Young persons cannot be hanged in Canada, and women are seldom hanged
in Canada.

May I close, Mr. Chairman, by presenting two arguments which are
contained in the schedule and which do not appear in the brief.

The hanging of a murderer does not restore the life of his victim, nor
does it do anything constructive in the way of atonement. That is on page 18.
In a word: two wrongs never yet made a right.

And then, on page 19: the chief sufferers from a hanging are the loved
ones of the man who has been hanged.

Carousel made this point dramatically. It was the daughter of the
would-be killer who suffered and his wife. But the kids only called her

“

f
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father “thief”. It is bad enough to be the son of a thief; to be the son of a
convict must be worse; to be the daughter of a man who has been hanged
must be insufferable. Why should the state thrust this ignominy on any
human being?

Hanging is brutal, discriminatory; out of harmony with our highest
emotions and our fairest achievements. In addition, it is ineffective. This is
the weight of the argument for the abolition of capital punishment as the
control for murder in Canada.

The PRESIDING CHAIRMAN: Now the balance of our period will consist of
questions put to the witness and his replies to them, and I think we should
start with our counsel Mr. Blair if that is your pleasure.

By Mr. Blair:

Q. First of all, I should like to identify some of the documents which
Professor Topping has read. The statistics to which you referred, from time
to time, having to do with offences other than murder came I take it from
the publication of the Bureau of Statistics entitled Statistics of Criminal and
other Offences, 1952.—A. Correct.

Q. And the other document from which you read extensively, is now
identified as your article, appearing in the Annals of the American Academy
of Political and Social Science of November, 1952?—A. Yes, sir.

Q. Professor Topping, I wish to ask you some questions about your
statistical tables and particularly about your assertion that only two out of
10 people who commit murders in Canada are hanged for the offence.—A. I
think my statement was “who are charged with”. At least that is what it
should have been. '

Q. Right. First of all I would like to clarify what is included in your
statistical tables as to sentences received by people charged with murder.
Do these tables include sentences for the lesser offence of manslaughter?—
A. No they do not. These are only people charged with murder.

Q. But the tables do not deal in any way with people who are charged
with murder and are only convicted of manslaughter?—A. No. I do not know
where to find that information. The numbers are rather small. You have
ten a year, let us say; something like that.

Q. Have you any way of indicating to the committee what proportion
of the murder charges result in convictions for manslaughter?—A. I do not
know. My table checked that (in table 4). Those are people given life
sentences; and I was surprised to find,-Mr. Blair—I think you are correct—
but I did assume that anybody charged with murder, when the plea was
changed to manslaughter, would be given a sentence of life imprisonment.
In table 4 that apparently is not the case.

Q. That is not the straight manslaughter charge. I am not dealing
with that.—A. I do not see; Mr. Blair, how there can be so many. We have
got our total charges. We have got our sentenced, we have got our life im-
prisonment group and our commuted group. They balance in the statistics
presented last year by the minister when you include the “otherwise” in table
“A” presented by the minister (p.512).

Q. I think you agreed that the Minister of Justice at no time gave any
breakdown of prisoners convicted of murder as opposed to those convicted
of manslaughter, and his statistics started for persons actually convicted of
murder.—A. But in this there are sentences executed, commuted, and other-
wise, and I totalled these up. Ninety-five executed, for example, in the first
ten-year period and 104 got other terms. I added this up to see if that totalled,
and they worked out. If you deduct those hanged from all others, they total
the right amount.

54423—23%
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Q. I am not interested, Professor Topping, in reconciling the statistical
data presented by yourself and by the Minister of Justice because I think
they are capable of reconciliation, and that the reasons for any difference
are entirely technical in character. I am addressing my questions only to
this point of whether your tables include the sentences of persons who were
convicted of manslaughter although originally charged with murder.—A. My
own comment on that is table 4, and the totals there represent persons con-
victed of manslaughter who get life imprisonment. That may not be correct.
If you take the hon. minister’s tables, presented last year, in Appendix A,
you have this: in 1930 there were only five cases commuted, but I think we
could work out the manslaughter cases from that table.

Q. It is essential to get the statistics clear if we can. It has to be borne
in mind that the hon. minister’s statistics presented at the last session only
dealth with cases of people who had been convicted of murder. Those are the
only cases of which the Department of Justice had knowledge and the
minister’s statistical tables simply dealt with the number of convictions
for murder. Professor Topping’s tables start with people charged with murder,
and the point in my questions is to show that there is a gap in Professor
Topping’s tables between persons charged with murder and those convicted
because no figures are provided for those convicted of the lesser offence of
manslaughter.

Mr. CAMERON (High Park): I have nothing to say, Mr. Chairman, except
that I should like to mention now that I understand why Professor Topping
was so successful in his debates with the late Mr. Justice Hope. To my mind
the brief covers the different points very clearly.. Professor Topping has
drawn certain conclusions, and if I have certain conclusions of my own, to
express them now would be entering into a debate, and I am not anxious to
have a debate with the Professor at this stage. I think it best, therefore, to
study the brief.

Hon. Mr. TREMBLAY: I will sit and listen for a while.

Hon. Mr. McDoNALD: I would like to say, Mr. Chairman, that I have a
strong impression from all I have heard and read, though I may be wrong,
that our present law has a healthy respect shown toward it by the people.
For instance, I know of a man who became very angry with another man for
attempting to break up his home, and I am sure he would have killed that
other man if it had not been, as he said, for the respect he had for our law
on capital punishment. Therefore it seems to me that our present law is a
deterrent to crime. .

The PRESIDING CHAIRMAN: What is the question?

Hon. Mr. McDoNALD: Does that have any weight with a man of Doctor
Topping’s education and experience?

The WiTNEss: Well, the hon. Minister of Justice presented that argument
much more strongly than you have just presented it. He made the point that
it was impossible to tell how many potential murderers were deterred. That
is asking an impossible job for a statistician. I know the committee may be
a bit suspicious of statistics. I do not blame them one bit. If I were in parlia-
ment I would be very suspicious of statistics myself. However, if you take
the field of labour for example, there was a time when if you sat on a labour
commission the workers would present one kind of statistics and the employers
would present another and they were miles apart. At the bottom of the depres-
sion, for instance, there was a disparity of three million in the United States
as to how many unemployed there were. Unemployment is a very difficult
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field in which to get accurate figures. But all that kind of thing has pretty
well gone out now with the development of reputable statistics. Ordinarily
the statisticians on both sides will be able to get together and reach some kind
of agreement. :

The PRESIDING CHAIRMAN: Referring to Senator McDonald’s question, I

think we are all pleased that the husband did not shoot the suitor. Does
that summarize it?

The WITNESS: It raises a question that the statistician cannot answer.
We cannot sample all the population.

The PRESIDING CHAIRMAN: Are there any other questions?

Hon. Mr. McDoNALD: I have been doing most of the talking and I apo-
logize for taking up so much of the time.

The PRESIDING CHAIRMAN: No, no. We are all here to try to find the
truth of these questions referred to us so do not feel that you are taking up
too much of the time. Now, Senator Farris.

By Hon. Mr, Farris:
Q. On page 16, item No. 2, you say:

A majority of murderers are first offenders.
—A. Yes.

Q. I suppose the reason is that they do not get another chance?—A. No,
that is not it. There is no previous crime against him. That is what we are
talking about. There is no previous charge against them; they have never
come into contact with the law before. That is the conclusion. There are
first offenders and twenty-five times offenders in the statistics here.

Q. And that paragraph 2 goes on further to say:

First offenders are, commonly, treated more leniently than other
offenders.

Are you suggesting an unfair discrimination and that the murderer is not
given any chance?—A. No. I assume that the first offender, by and large,. is
treated more considerably. First offenders are commonly put on probation
or are let off; but that does not happen in this case.

] Q. Do you suggest it should?—A. Why I suggest it should is that I talked
. with administrators in the prisons and asked them what kind of prisoners
these manslaughter cases which were not hanged were, and they said, “They
are very good persons.” And that meant a specific thing in a prison. It
meant that they had not caused trouble.

The PRESIDING CHAIRMAN: Now, Mr. Lusby.

By Mr. Lusby:

Q. In regard to your first argument on page 10, you say that christianity
is against it. Is it not fair to say that is a matter of opinion, and a rather
debatable one?—A. No, I do not think so. The argument is that of an “eye
for an eye and a tooth for a tooth” justice. This is the teaching of the Old
Testament but it is not the teaching of the New Testament. If you follow the
teachings in the New Testament, I do not think you will find support for it in
the teachings of Jesus, who was the founder of Christianity.

Q. Is it not true that the churches, who should be considered as experts,
have not taken a uniform side in favour of abolishing capital punishment?—
A. That is why I cited cannon law. The canon law did not have that punish-
ment for a capital offence, when it was the great universal church, before the
churches split off into Catholic and Protestant. I made a study of Pope
Innocent III. He and his successors did not feel that the church should stain
its hands and have capital punishment in the canon law.
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Q. But some of the modern churches at least have not taken that definite
stand?—A. Well, if you have ever attended a church assembly, you will have
realized that the clergy are a group of orators. I wonder if you have ever
tried to get a resolution through a church assembly? Believe me, that is
something.

Q. With regard to the evidence that capital punishment does not deter
the murderer, I take it that what you said in answer to Senator MecDonald
did not go so far as to imply that there would be no cases in which someone
might not be deterred through fear of capital punishment?—A. No, but I did
say that all we can do is to take samples. We cannot study the whole
population.

Q. It is probable that the retention of capital punishment might preserve
a few lives which would otherwise fall victim to a murderer?—A. Yes. I am
interested in the elimination of murder. But the device we use is very, very
clumsy. It is not as effective as the device we use in other cases. Here we
only get a fifty-fifty result or chance, whereas in the other kind of trials in
Canada, the chances of getting off are less.

Q. Do you think that efficiency would be greater if you abolished capital
punishment?—A. I do. I think you would get a higher rate of conviction, but
I cannot prove it. I referred to the 40-shilling theft for which apparently the
juries in Britain did not convict, where the man was to be hanged. I did not
use an extreme case such as this: that in the olden days they used to hang
people for picking pockets. Yet more pockets were picked at hangings than
at any other place. But I would not use that argument because it is an
unsound argument. The best place to pick pockets is in a crowd, and there
were great crowds at the public hangings.

Q. I have one more question. You say also in paragraph 2:

Worst of all, the killer who is charged with murder and acquitted
gets off scot. free.—A. Yes. Doesn’t he?

Q. That is true of every crime. If a man is acquitted he gets no punish-
ment.—A. Yes, but this is the worst of crimes.

Q. Then why do you favour that for murder and for no other crimes?—
A. Because this is the ultimate penalty. If a man should steal fifty cents and
get off, who cares? But if a man commits a murder and gets off, it is a bad
business. What bothers the inmate is this: You will find if you go to a
prison—they have prison lawyers in prison, and these prison lawyers will
say: “Here is judge so and so. He gave me twenty years for this.” And
another inmate will say: “I did something worse, yet I got only five years.”
That is not good from the point of view of reformation. We want the man
to look at himself, just as the prodigal son did, and to take steps to reform
himself. We do not want him to feel that he is merely unlucky.

The PRESIDING CHAIRMAN: Now, Mr. Winch.

Mr. WincH: I find myself somewhat overwhelmed, Mr. Chairman, by the
brief which Professor Topping has presented, and by his extemporaneous
remarks. I am very grateful, sir, that he has presented both sides of the
picture to us, and that he has reached certain conclusions. But because I think
his presentation has been so voluminous and of such importance, with both
sides of the picture having been presented, and with his having reached
certain conclusions, that I would like to have more time to study the transcript.
Therefore, I have no questions at this time, but I hope that we may consider
at a later time calling Professor Topping back again.

The PRESIDING CHAIRMAN: Now, Mrs. Hodges.

Hon. Mrs. HopGes: I have no questions. 2

The PRESIDING CHAIRMAN: Mr. Johnston?
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Mr. JounsToN (Bow River): No questions.
The PRESIDING CHAIRMAN: Mr. Fairey?
Mr. FAIREY: No questions. i

The PRESIDING CHAIRMAN: Miss Bennett?

By Miss Bennett:

Q. How are you going to measure the deterrence that capital punishment
has? It seems to me it all goes back to that.

A. That is an argument that we find everywhere in my field. It is what
we call frozen in literature. The argument was that all punishment deterred.
I could use the same argument for whipping, you see. Today we argue that
originally the idea of punishment was deterrence. Men were very brutal and
they had to salve their conscience in some way and they said: “Let us do
this thing which will deter.”

But a witness argued and said: “If you want hanging to deter, you ought
to make it public, then hang them in chains, just as Cromwell was hanged
in chains in the public square in England; and you ought to hang them as they
did in the middle ages, when people who were hanged were left to rot in public.”

If you are going to make it a deterrent, why make it so secret? Why
don’t you make it public.

A British Columbia departmental commission on the boy’s industrial
school found that the whippings there were given publicly in front of the
boys at the lunch hour. The commissioners recommended that that be stopped
at once. We found that it only made the boys angry and that they were
ready to riot at seeing the way a boy was abused in front of them.

There may have been a time when brutality deterred; but today with
hanging, particularly if you pull a man’s head off, the public will resent it,
just as they did in Hitler’s Germany. So I think it causes resentment in people
rather than deterrence.

And then there was the case of a young negro boy who was going out
to be hanged when a friend shouted down to him from an upper tier of cells:
“I will soon be joining you.” That has a definite psychological effect. I am
little worried about it, although we cannot prove except by making sample
tests because we cannot check everybody.

Q. That is &ll.

The PRESIDING CHAIRMAN: Now, Mr. Leduc.

By Mr. Leduc (Verdun):
Q. On page 10 you say this:

Statistical evidence indicates that capital punishment does not
deter murderers. ..
Is that evidence obtained from murderers only or from the public?—
A. This was obtained from statistics, from this doeument here before us:
and the conclusion is, as we said, that in other cases, we get a conviction in
nine out of ten cases, whereas in cases of murder we get a conviction in only
two out of ten cases.

By Mr.' Fairey:

Q. As to that two out of ten cases, are they only convictions for murder
or convictions for murder plus some lesser crime?—A. No, that 20 per cent
is based on charges of murder, and the fact is that they have hanged only
two out of ten.
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Q. The accused had not been convicted of something other than that for
which he is being hanged?—A. No. That was the point raised by your counsel.
But these figures are rather small because we have no way of knowing what
happened in other cases. .

Q. You mean that he was given the benefit of the doubt.

By Mr. Leduc (Verdun):

Q. My last question is this: If the murderer is convicted as such by a
jury, are you of the opinion that the judge presiding at the trial—each case
being a special case—should have the alternative to condemn the accused
to death or to imprisonment for life, with a recommendation for treatment
according to the new penology?—A. That was the point I made, whether it
be mandatory or permissive. Mr. Justice Hope was quite opposed to it, but
it is the custom in some other countries that the judge has authority, or the
jury has authority. But I think the judge could be counted on always to tell
the jury that they had that right and could exercise it in cases in which they
were instructed. If not so instructed, I think that the defence counsel would
appeal, but there were cases where the accused had no defence counsel.

Q. You do not think that the judge is the best man to decide?—A. Mr.
Justice Hope did not like it, but, certainly if a change were to be made, and if
the committee were to recommend the striking out of capital punishment, or
to reduce it for something like infanticide to a five-year penalty—we have
never hanged anybody for rape—

Q. I mean about murder. You would be of the opinion that you have
expressed already?—A. There are three things you can do; no, there are four
things. The first is to leave it as it is; the second is to make it permissive
rather than mandatory; the third is to recommend that it be struck out of the
statute permanently, and the fourth that it be struck out for a trial period of,
say, five years. I think these are the only options so far as the committee
is concerned.

Q. Thank you.

The PRESIDING CHAIRMAN: Now, Mrs. Shipley.

By Mrs. Shipley:

Q. You used the term many times that murder is the safest crime in
Canada.—A. That is right.

Q. I was impressed with your fairness, but I feel that your statement
gives a very definite impression that our system of justice permits unfairness
for various groups, whereas what you actually mean is that murder is the
safest crime in Canada for which you may suffer the maximum penalty.—
A. No. We just do not have it in cases of murder except in two cases out
of ten.

Q. I mean hanging only.—A. Oh, yes. We may declare them insane or
give them life imprisonment.

Q. Does that not prove that our system of jusitce takes into consideration
all the mitigating circumstances of which you are so strongly in favour?
I mean you are proving another point entirely are you not, sir, when you
say that only two out of ten are hanged?—A. I could do it from the angle
of the bootlegger. When I was in charge of the Kingston jail the first year,
bootleggers got six months or $600 plus costs. But the second year they got
greatly reduced penalties. In some jurisdictions in the United States no
bootlegger was ever convicted.

Certain kinds of crime are enforced while certain kinds of crime are not.
My argument is that even with our wonderful system of justice which 1
concede, as represented in the figures, we just cannot convict these murderers.
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Q. It seems to me that you use the term ‘conviction” as applying only
to hanging. I do not think that the Canadian system of justice means that
every person who commits murder must hang. You are disregarding all the
other sentences that people who commit murder may receive. That is my
point, and I think that when you say that murder is the safest crime to
commit in Canada, it is a very sensational statement.—A. That is true.

Q. And I think it would be looked upon by the general public as meaning
that we do not administer justice in this country in murder cases the way
we do it in the case of other crimes.—A. It might backfire. You are making
a very good point.

The PRESIDING CHAIRMAN: Are you through Mrs. Shipley?

Mrs. SHIPLEY: Yes, thank you.

By Mr. Winch: 4 )

Q. I would like to ask Professor Topping following the line of Mrs.
Shipley’s question this: do you feel that one reason there is such a low
number of convictions for homicide is because— —A. No, I did not cite
homicide.

Q. You mean murder; and that it is because a murder charge always
goes to a jury, and the jury, although they may"think, or be inclined to think
that the accused is guilty, yet because they know the law says that if they
find him guilty, it is mandatory that the death penalty be invoked, and
therefore they err on the other side and find him not guilty?—A. No, I would
not go that far. What I did was to take it all along the line. For example,
one particular matter cited in this document was the investigations made by
the R.C.M.P. I checked with their investigations in that area and I checked
their murder investigations.

Now, of the murder investigations of which there were twenty-eight, only
one person came to trial for murder; yet in nine out of ten cases in other
investigations they got convictions.

I have before me “The Annals’ for November, 1952, and I turn to page 154.
My argument is that the prosecutor will not prosecute in cases of what we
call the low-visibility crimes.

The Royal Canadian Mounted Police reported in detail the disposal
of the 28 investigations of 1951 which involved murder. Eleven of the
charges were reduced to manslaughter; 8 cases were awaiting trial at
the end of the year; 4 had been acquitted; 3 had committed suicide;
1 had been declared mentally incompetent to stand trial; and in 1 case
only was there sufficient evidence to proceed with a trial for murder.
Not a single 1951 investigation had resulted in a conviction for murder,
and not one person had ‘been hanged as a result of these investigations.

The significance of this report is that a police force which out of
22,818 investigations had succeeded in obtaining 12,386 convictions, or
54-3 per cent, were unable to locate and assemble evidence to satisfy
the prosecutor in cases of murder.

That was the picture.

By Mr. Blair:
Q. Perhaps I might ask one or two questions to clear the record. I think
only one person was convicted?—A. No; he was up for trial. y
Q. It is quite clear from what was previously read that the majority of
these people referred to were either charged with some other offence or were
under investigation; but I am wondering whether a misleading impression
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might not be created, by suggesting that out of 28 people only one person
was effectively prosecuted. I am sure you would not want to create that
impression?—A. That is what the record shows, and it seems to me that the
police had a pretty rough ride apparently in that area.

Mrs. SHIPLEY: They had not been proven guilty of the crime of murder.
They were suspects. Isn’t that true? And isn’t it unfair?

The WITNESS: No. They were investigated.

The PRESIDING CHAIRMAN: What Mrs. Shipley says is that either there was
an investigation or there had been a trial with a sentence imposed of hanging,
of capital punishment. :

The WITNESS: We have got to compare comparable ideas. We compare
charges, which I have shown; we compare prosecutions, or we compare in-
vestigations. I am doing the same thing here, comparing investigations, and
I do not feel that the Senator should suggest that I shift my base.

The PRESIDING CHAIRMAN: Mrs. Shipley has not yet been elevated to the
Senate. She has that to look forward to.

Mrs. SHIPLEY: Thank you!

Mr. BLAIR: I have one other question. Murder is one of the most technical
crimes in criminal law. Murder, in the correct legal sense, means a very
definite offence and it is not correct to use it to describe every Kkilling. It is
a crime which involves certain elements which have to be proved and beyond
peradventure of doubt. Many homicides and many killings are investigated
and become the subject of murder charges, but none of them become murders
unless and until a conviction is obtained. I would like to ask Professor Topping
whether he considers the committee might beg the question by comparing
charges of murder with actual murders people are supposed to have committed?

A. Well, Mr. Chairman, my problem was that I started out with a killing
which is a killing investigated by the police. It could be a prosecution. I
followed it right along the line. You just could not get the article written
in the time necessary to do it. So I took the statistics here, checked on charges
of murders, and carried through as far as I could.

By Mr. Montgomery:

Q. I have another question to ask on this point. I should like to ask the
professor this: assuming that parliament decided to amend the law in relation
to murder would be think the element of proof beyond reasonable doubt should
be taken away in order to obtain a conviction. This is the only charge on
which a man must be proved beyond a reasonable doubt to have been guilty.
If you abolish capital punishment, would you say we should still retain that?—
A. So far as I am personally concerned I think if a person is guilty of something
the offence should have to be proved in a court, and proved beyond reasonable
doubt. My theory is that in a British court, as against, for example, a Nazi
court, a person must be considered innocent until he is proven guilty.’

Q. There are a very large number of minor crimes where the conclusion
comes to rest on the weight of the evidence, in other words, the preponderance
of the evidence.—A. Here, it is mostly ecircumstantial evidence, and that, I
think, is very dangerous, though some of our legal people will say that circum-
stantial evidence is the best.

Q. The next question is this: what in your opinion is the greatest deterrent
against people committing the crime of murder?—A. We assume that murder
and killing is related to the whole social system. I was surprised to find that
in the United States, I think it was, 230 people according to the statistics I was
given, were hanged for rape. We do not hang people for rape. Then I dis-
covered that they were mostly negroes, except about six of them. That is a
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type of crime fairly common in the south, and regarded as very reprehensible.
There are other crimes. For example, a negro usually kills with a razor.
Our young criminals in Vancouver usually carry a concealed weapon. This is
the custom. I argue that you should introduce some effective control against
the possession of weapons. These are the kind of controls that should stop it."
If the arrangement is too severe, then you are going to have a lot of trouble
in enforcing the penalty. Certainly some penalty, maybe life imprisonment,
would be a very fair means to employ as a deterrent, but my argument is
that whether you have capital punishment or not, the crime is related to other
things. I am not saying criminals fear life imprisonment more than murder,
but I do maintain that capital punishment is discriminatory and ineffective.

Q. I gather from your argument there would be more effective prevention,
if there were more effective police control and if people could be sure that
whoever committed a crime would certainly be tracked down.—A. I agree, but
a competent counsel may make conviction difficult in a case of murder.

Q. In other words, if you can get a sufficiently good defence you can get
clear?—A. That is the popular opinion.

The PresmingG CHAIRMAN: May we take the balance of Professor Topping’s
presentation on Corporal Punishment and Lotteries, then, on page 11, and have
it incorporated in the evidence as read?

Agreed.
CORPORAL PUNISHMENT

The school of sociology to which I belong has no objection, in principle, to
corporal punishment. One should talk to people in the language they com-
prehend; and if force is the only language certain persons understand, then,
one should use it with these persons. But such a statement of principle changes
the issue. It raises the question, “Are there two kinds of people, broadly, in
the world: those who yield to reason and those who yield to force?” Most
people I know, many of whom favour its use on others, resent it tremendously
when it is applied to them. Most delinquents are emotionally disturbed. This
means that, in some cases, the application of the strap will do more harm
than good.

But my surveys in 1934 and in 1925 found a surprising number of persons
associated with the delinquency services in favour of the use of the strap with
certain types on inmates and under certain conditions. Dr. A. E. Lavell cited
the case of a man who had thanked him for having arranged to have him
paddled and sent back to his wife rather than imprisoned. Supt. C. F. Neelands
cited many cases of boys full of animal spirits who, having caused trouble in
the shops, were strapped and returned to work. The results justified the
- operation, in his opinion, since, if he hed placed these boys in the cells, he
would have made hereos out of them; as it was, their inability to seat themselves
merely drew smiles from the other inmates. He held the punishment to be
just and to be recognized as just: the boys had behaved like children and they
had been treated like children. The strap, in these cases, -worked in the short
run, apparently; and the only issue that can be raised is, “Did it, likewise,
work in the long run? Was the long run effect of these strappings curative?”

These statements were made in 1925. By 1934 there was greater dis-
agreement but a majority of those queried still favoured the use of the strap
as a control. Col. Eric Pepler and I, in 1934, laid down the following
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restrictions for the use of the strap at the British Columbia Boys’ Industrial
School, in:our departmental report to the provincial secretary, the Hon.
George Weir. .

1. Public administration of the strap should never be permitted. (It
‘'was routine practice at the school at this period.)

2. Authorization should always be by the superintendent.
3. A regulation instrument should be used.

4. Strokes should never exceed ten without specific authorization by the
attorney general.

5. The strap should never be administered by the attendant against
whom an action had been taken by an inmate.
6. A second attendant should always be present to see that the number

of strokes is not exceeded and to prevent the inmate making a false statement
concerning what happened.

I am convinced that the sections in the code with reference to the
authorization of corporal punishment by a court of law should be struck out.
As I see it, corporal punishment is no more effective in deterring others than
is hanging. In fact, the opposite effect has been observed in certain instances.

LOTTERIES

Since lotteries encourage an already too prevalent attitude: the desire to
get something for nothing (or next to nothing), I suggest that they not be
permitted in Canada. In addition, small time racketeers appear to be taking
over the larger lotteries. This, in my opinion, is not in the public interest.

No reputable welfare worker with whom I am acquainted would wish to
see either Canadian hospitals or Canadian welfare agencies dependent upon
the uncertainties associated with games of chance.

~  The mails ought, likewise, to be barred to Irish sweepstakes tickets and
other foreign enterprises of like nature; and the law should be enforced. The
matter should be cleared, if necessary, through UN.

SUMMARY OF THE ARGUMENT

Since the statement concerning corporal punishment and concerning
lotteries was brief it does not seem necessary to summarize the argument.

The PRESIDING CHAIRMAN: Now Professor Topping I want on behalf of
this committee, and personally, to thank you for your attendance here today.
Your presentation and your answers to the questions have been most infor-
mative and tremendously interesting, and I know I reflect the opinions of all
members of this committee when I say we have enjoyed your presentation
very much and we wish to thank you for it.
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APPENDIX A
TABLE 1

Murder Charges and Sentences,
1880-1949, by Ten-Year Totals

Range Range
High Low High Low Per cent of

Years Numbers Mean Year Year Numbers Mean Year Year Charges
1880-1889 ... 254 25-4 40 13 99 9-9 16 4 38-9
1890-1899 ... 223 22:3 28 16 76 7-6 13 4 34-0
1900-1909 ... 310 31-0 42 Qa1 108 10-3 18 2 33-2
1910-1919 ... 596 59-6 86 48 233 23:3 34 17 39-0
1920-1929 ... 540 54-0 7 42 188 18-8 26 11 34-0
1930-1939 ... 450 45-0 54 35 194 19-4 25 13 43-1
1940-1949 ... 450 45-0 . 66 23 177 1759 32 9 39-3

Taotals' .52 2823 40-3 86 13 1,070 15-3 34 2 37-9

Mode ..... 26 11

Median ... 40 15

TABLE 2
Executions of Capital Offenders,
1880-1949, by Ten-Year Totals
Range
Per cent of  Per cent of High Low

Years Number Charges Sentences Mean Year Year
1880-1889 .... 49 19-2 49-4 4-9 12 1
1890-1899 .... = 44 19-7 57-8 4-4 10 0
1900-1909 .... 64 20-6 62-1 6-4 13 2
1910-1919 .... 104 TR 44-6 10-4 19 6
1920-1929 .... 92 17-0 48-9 9-2 13 6
1930-1939 .... 127 . 28-2 65-4 12-7 22 7
1940-1949 .... 91 20-2 51-4 9-1 14 6

Totals ..... 571 20-3 54-2 8-2 22 0

Mode . .vi. o 7

Median ....: 7
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TABLE 3

Capital Offenders Detained for Lunacy,
1880-1949, by Ten-Year Totals

Range
Per cent of High Low
Years Number Charges Mean Year- Year
1880-1889 ......... 11 4-3 1-1 4 0
1890-1899 ......... 10 4-4 1-0 3 0
19001909 71w v 13 4-2 1-3 3 0
BOI01919 5Ll 41 6-9 4-1 7 2
1920219829, . ;... ... 53 9-8 5-3 13 3
193051939 " ... . .50 64 14-2 6-4 10 3
1940-1949 .......... 60 13-3 6:0 i1 2
1 TR R Sl 252 8-9 3:0 13 0
LS S 1
Median . v i v 3
TABLE 4
Persons Sentenced to Life Imprisonment,
1880-1949, by Ten-Year Totals
Range Ratio of
High Low Death Sentences
Years Numbers Mean Year Year to Life Sentences
1880-1889 ...... 37 3-7 13 -0 . '2-6
1890-1899 ...... 28 2-8 9 0 2-7
1900-1909 ...... 27 247 6 0 3-8
1910-1919 ...... ol 5-1 9 i} 4-5
1920-1929 ...... 73 -3 14 2 2:5
1930-1939 ...... 64 6-4 15 2 3:0
1940-1949 ...... 46 4-6 8 i 3-8
IRERIR s 326 4-8 15 0 3-2
Mode .. v 5o 2
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TABLE 5

Commutations of Death Sentences for Murder,
1880-1949, by Ten-Year Totals

Range
High Low Per cent

Years Number Mean Year Year of Sentences
FBB0=1889 ... sy 36 3:6 6 2 36-4
1B0D-T8P8 13 s s aon 32 3-2 6 1 42-1
FOOO=TO09-, Lo e i 43 4-3 8 2 41-7
191051918 %o ket 103 10-3 16 2 44-2
AG20-1820 = T e 75 15 14 16 39-8
1930-1980 . . oo 42 4-2 7§ 1 216
198051949 =00 Lol L 44 4-4 8 0 24-8

ORISR D 375 5-3 16 0 350

Mode oo r vy e
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APPENDIX B

MEMORANDUM ON CAPITAL PUNISHMENT FOR THE JOINT COMMITTEE
OF BOTH HOUSES ON THESE MATTERS BY C. W. TOPPING,
PROFESSOR OF SOCIOLOGY, UNITED COLLEGE,
WINNIPEG, MANITOBA.

Mr. Chairman and Members of the Joint Committee of the Senate and
the House of Commons on Capital and Corporal Punishment and Lotteries:

My presentation will be concerned chiefly with capital punishment, since
that is the matter to which I have devoted most study and most thought.

My first close contact with a capital offender took place more than thirty
years ago in Kingston Gaol when I had in my charge a man and a woman,
each charged with murder. The Sheriff was greatly disturbed at the prospect
of having to preside at a hanging; but I, myself, was not in the least disturbed.
I was a young man, just back from the wars, and I was prepared to take in
stride whatever duties came my way. My Matron fainted when the woman
was found guilty of the charge against her and won my contempt through
this show of weakness. I considered her guilty of dereliction of duty.

Later, in my association with the Canadian Penal Association and with
the John Howard Society of British Columbia, of whose Board of Directors
I am an Honourary Life Member, I consistently discouraged discussion of the
issue of capital punishment in the knowledge that this topiec had split the
Prisoner’s Aid Societies of Montreal wide open and had, over the years,
decreased their effectiveness as welfare agencies.

Then, in 1952, the Editorial Committee for the November issue of The
Annals of the American Academy of Political and Social Science requested
me to prepare an article on “The Death Penalty in Canada,” and, in 1954,
your Joint Committee of Both Houses of Parliament asked me to prepare a
Memorandum for presentation before you.

I began my 1952 study with an open mind and, frankly, was not convinced
by the evidence I unearthed—that murder is the safest crime to commit in
Canada and that convicted murderers, by and in the large, are first offenders—
that capital punishment should be abolished in Canada. But the additional
study which the preparation of this Memorandum entailed has taken me off
the fence. I have become convinced that few sound arguments in support
of the retention of capital punishment in the Criminal Code of Canada have
been presented to your Committee. Worse than that, I, myself, have been
unable to locate and assemble argument for the retention of capital punish-
ment in the Code.

I shall, therefore, present the case against the retention of capital punish-
ment.

I. CAPITAL PUNISHMENT IS OUT OF HARMONY WITH THE
DEEPER MOVEMENTS—THE SOCIAL TRENDS—OF THE
TWENTIETH CENTURY

1. Christianity:

The Medieval Christian Church was opposed to capital punishment. Canon
law found no place for such a penalty. Your Joint Committee received a
submission from the Canadian Friends’ Service Committee (Quakers) ex-
pressing a modern point of view. Radzinowicz found 17 capital crimes in
England in the early part of the fifteenth century; by 1780 there were 350.
The new offences added after 1500 were chiefly offences against property,
most of them trivial. The English revolt against capital punishment began
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around 1825, when there were still 220 capital offences; by 1861 these had
been reduced to 4. Murder is the one crime in England today for which, in
practice, capital punishment is put into operation. (Annals, November, 1952,
11). The trend in England is cited as representative of movements in Christian
civilizations. Juries in England refused to-convict persons who “were proved
to have stolen” 40 shillings if conviction meant that such persons would be
hanged. (Loc. cit.)

The fact that the Founder of Christianity suffered a capital penalty for
heresy and for treason has made Christians hesitant to press these charges.
Heresy is no longer a capital offence in Christian countries. Concerning treason,
of the 99 persons sentenced to death as a result of the Canadian Rebellion of
1837-1838, only 12 were hanged.

(Op. cit., 149)

The teaching of Christianity concerning the infinite value of the human
person has been used as an argument for the retention of the death penalty by
focussing attention on the victim of an assault. But two wrongs have seldom
made one right. Either human life has infinite worth, as Christianity teaches, or
it hasn’t. On the basis of Christian teaching, the deliberate taking of human
life by a citizen or by the State cannot be condoned.

2. The Great and the Good:

This has been, consistently, the position of the great and.the good. Dr.
Samuel Johnson was convinced that the spectators were being cheated when
they were not permitted to view hangings and this position was held by the
persons who constructed Kingston Gaol—with its great door to drop when the
gallows was sprung. But a hanging at Kingston Gaol today would see the
great door fastened firmly in place. Hangings are regarded with horror by a
majority of the citizens. Those who gloat over the details as reported in: the
press are regarded as sadists by most of us. The cross, which to the Roman was
a symbol of capital punishment, has become the symbol of Christiantity; the
open gallows, which was once the symbol of justice and right, has become in
our day the symbol of the Roman circus as exemplified by the Emperor Nero.

3. The Humanitarian Movement:

We no longer hang children and we seldom hang women. Shortly we will
not hang men either if the trend here is the same as in other humanitarian move-
ments; for the trend in most of these movements has been to advocate more
enlightened and humane behaviour; first, for young persons; next, for women;
and, finally, for men. The British Royal Commission on Capital Punishment,
1949-1953, were impressed with the lethal injection as a substitute for hanging;
but they did not recommend it in their Report. It is possible that they did not
care to place the burden of carrying out the sentence of a court on members
of a highly respected profession. Medicine, today, stands for the saving and
the conservation of life; not for its destruction. And this trend towards the
~ amelioration of the conditions under which living and under which dying take
place is of the very essence of our time.

One does not wish to go off on a tangent into sociological theory, but a
point made by Dr. Franklin H. Giddings may be in order under this heading.
Giddings argued that one test of progress in any group was a transition from
primary to secondary conflict as an instrument of policy; from the fist fight and
the strong arm of the OGPU to a fair trial and the presentation of reasoned
argument: from the rule by might to rulé by law. Capital punishment is an
. instrument of primary conflict. And the pointed Question he would ask the
rulers of a civilized State is: “Can gangster methods stop gangsters; either in
~ the short run or in the long run?”

54423—3 :
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. 4. The New Penology:

Capital punishment as a control cannot be fitted into the new penology.
The old penology was a system of punishment based on an “eye for an eye
and a tooth for a tooth” justice. Under it, the punishment had to fit the crime.
The new penology by contrast is a system of treatment. It does not assume
that all criminals are sick people but it does endorse principles which lie
at the root of modern medical practice. If crime is sickness it is a complicated,
fundamental, contagious, highly dangerous sickness, like leprosy rather than
cancer. Treatment must, therefore, be highly skilled. sympathetic, patient,
and frequently, of considerable duration. Doctors do not punish patients with
ailments that do not yield readily to their best endeavours. They do not prac-
tice atrocities upon them; nor do they put them out of business, even quietly.
The new penology 'is grounded in legal principles, in principles of right and
of justice, as well as in medical principles. And it draws upon the social
sciences, both pure and applied. Capital punishment, the deliberate killing of
some one who might yield to treatment, is repugnant to those who beheve in
the new penology.

II CAPITAL PUNISHMENT IS INEFFECTIVE.

1. This was the major finding in my study for the Annals

The key sentence (Annals, November, 1952, 154) has already been placed
in the record. The evidence should be recorded here:

“The total charges for indictable offences in 1949 were 31,134, and the
total convictions 30,922, or 99-3 per cent. The convictions for Class I offences,
the group with which murder is classified, were slightly less, with 5,894 con-
victions to 7,662 charges, or 76-9 per cent. But the highest percentage of con-
victions for murder to chargeé of murder for the whole seventy year period
1880-1949 was 43-1 (1930-39) and the lowest 33-2 (1900-1909), and for the
series the percentage was 37:9. When one considers the percentage of charges
that result in executions, the differential is even greater: 28:2 per cent for the
high period (1930-39), 17:0 per cent for the low period (1920-29) and 20-3
per cent for the series.” (Op. cit., 154).

Believe me sincere when I state that this was a most surprising finding. But I
see no way to reach any conclusion except that murder is the least risky of
crimes in Canada.

’

-2. Murder is many crimes but hanging is one punishment.

This was a major finding of the British Royal Commission on Capital
Punishment, 1949-1953. May I quote from my review of the Commission
Report in Canadian Welfare, February, 1954 (p. 40-41).

“The Commissioners discovered that murder represents not ohe crime, but
a whole series of patterns of crime, and they present thumb nail sketches of
fifty English and Scottish murderers to drive this conclusion home.—

“The Commissioners are convinced that the present law of murder does not
permit sufficient weight being given to extenuating circumstances.—

“They suggest that, if no satisfactory and workable method for mitigating
the rigours of the law can be devised, then the issue must become ‘whether
capital punishment should be retained or abolished.””

Thus, capital punishment is ineffective, even on the old principles, since it

doces not fit the crime. The British Royal Commission suggests that if it cannot
be made to fit, not the crime, but the crimes, that it be abolished.
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3. It permits large numbers of persons who kill to receive neither punishment
nor treatment.

Thus capital punishment fails both worlds—both schools of thought. One
may argue that the killer who is acquitted of murder has received the fright of
his life and has thus had something done to and for him. This is a sound
argument neither in the punishment school nor in the treatment school for the
action is incidental. A Vancouver study indicated that the map which resulted
from spotting both killers and killed by street address was identical with maps
which indicated other urban pathological phenomena: juvenile delinquency,
prostitution, truancy, divorce, TB. We do something about other pathological
phenomena; we cannot, in justice, take no action—no constructive action—on
the killer.

4. It does not deter.

This is an argument that appears again and again in any discussion of
capital punishment. Dr. Thorsten Sellin presented the statistical evidence on
this issue to the Joint Committee. It is readily available in other sources.
Is it convincing? Dr. Sellin used the comparable sample method in his presen-
tation. He named a group of countries and states in which a series of factors
were common. The difference to which he drew attention was that specific
states used capital punishment as a control: other states, which he named, did
not use capital punishment as a control. He showed that states with capital
punishment have many murders and that states without capital punishment
have many murders. He, also, showed that states with capital punishment have
few murders and that states without capital punishment have few murders.
Was he talking nonsense or did his presentation have some bearing on the
issue?

I am convinced that this argument has great bearing on the issue and that
the sound conclusion is that the presence or absence of capital punishment
makes no difference. This means that it does not deter. Let us use an analogy.
For years there have been on the market reputed cures for the common cold.
Many of these reputed controls of the common cold have been tested under
experimental conditions and it has been demonstrated that it makes no differ-
ence to the course of the cold whether the remedy is taken or not. In a word,
the claims of these remedies are not substantiated. They have not found up to
the present, not a cure for the common cold, but for the common colds. Colds
continue to plague us and so does murder. Neither that old remedy for murder,
hanging, nor these new remedies for the common cold have any merit whatso-
ever. We ought, {hen, to do our best to silence people who say that they do;
in both cases.

III CAPITAL PUNISHMENT IS DISCRIMINATORY.

1. The strong man and the strong group will exert their full strength to avoid
this ultimate penalty.

When a man is battling for his life he will exert his full force and he will
draw upon all his resources and the resources of his friends. Specifically this
means that he will employ the best counsel possible, even at a fee of $20,000.00,
and that he will rally what friends he has to his assistance. This counsel and
these friends will use their best skill to avoid so severe a penalty as death. Legal
knowledge, psychology, and experience will be drawn upon. Since the evidence
is likely to be circumstantial and based ‘on the principles of logic, conviction
is difficult. Murder is a low-visibility crime with few eye witnesses who can
be called in to testify at the trial. With powerful friends and resources the
struggle will be a long one; no quarter will be asked or given. And there may
be delays until the furore has died down; and appeals.
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2. Authorities are convinced it is discriminatory in fact and in practice.
Warden Lewis E. Lawes writes:

“In the twelve years of my wardenship I have escorted 150 men and one
woman to the death chamber and the electric chair.—In one respect they were
all alike. All were poor, and most of them friendless.” (Twenty Thousand
Years in Sing Sing, p. 302)

Similar testimony has been made by Canadian authorities. There may
be exceptions to the Lawes rule but this statement underlines the representa-
tive case. -

3. By committing a capital offence a nobody can becorrie somebody.

At the other extreme the murderer becomes notorious overnight. Through
murder, a despised character becomes a ten-day wonder.

4. The repetitive killer may escape the gallows.

With the coming of the psychiatrist into the court, the repetitive killer—
or the potentially repetitive killer—escapes the noose and goes to a mental
hospital. Careful studies show that other murderers seldom repeat their crime.
This situation is due to the doctrine of responsibility but, in the present case,
it seems to be seriously discriminatory.

5. The death penalty places justice beyond rectification.

If a justice has been in error or if a decision of a judicial body has not
been in harmony with the facts as presented, an action to rectify this mis-
carriage of justice can be taken. This cannot be done in a capital case.

6. Circumstantial evidence may be discriminatory as against other kinds of
evidence. ,

It has been argued that circumstantial evidence may be the best of all
evidence since it must be both consistent and logical. But it is, at least, different.
Thus the murderer is convicted on different evidence to that on which other
persons are convicted. This may well prove to be discriminatory.

7. First offenders, in capital offences, are discriminated against.

The first offender ordinarily receives favourable treatment from the court.
He is frequently given probation and a chance to do better. This is not the
case in capital offences.

8. It is safer to kill some persons than others.

A check on a series of statistical tables revealed the following: It was
more risky to kill a sweetheart than a wife; it was most risky of all to kill a
police officer. The most common hanging is of a man who killed while com-
mitting another offence.

10. Capital punishment is discriminatory as to age and sex.

Young persons cannot be hanged in Canada and women are seldom hanged
in Canada.

SUMMARY OF THE ARGUMENT

A review of the evidence on hanging as a control for culpable homicide
has convinced me that the arguments for its retention are unworthy of presen-
tation before this Joint Committee of Both Houses of Parliament. ‘I have,
therefore, assembled argument for its abolition as a control.

-
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1. Capital punishment is out of harmony with the deeper social movements of
the Twentieth Century.

Christianity is against it. Canon law found no place for it and the teachings
of Jesus, which in the Twentieth Century are being taken more and more
seriously, are opposed to it. It has commonly been repudiated by the noble and
the good. It cannot be reconciled with Twentieth Century humanitarian
movements and it cannot be fitted into the New Penology.

2. Capital punishment is ineffective in controlling culpable homicide.

Statistical evidence indicates that capital punishment does not deter
murderers and that, so far as Canada is concerned, murder is the least risky
of all crimes. In addition, one punishment for that whole battery of crimes
which is murder is considered iniquitous and simply does not get carried out.
Worst of all, the killer who is charged with murder- and acquitted gets off
scot free. Culpable homicide, thus, invites great fuss and fury but no effective

action. Such a situation is not in the public interest. The law should be
changed.

3. Capital punishment is disc‘riminatory.(

In view of the severity of the penalty the strong exert their full force to
avoid it. The weak, thus, suffer the penalty in a case of culpable homicide and
the strong escape it. Warden Lewis E. Lawes has testified that this was the
situation at Sing Sing and Canadian testimony has indicated that this is the
situation in Canada today. Yet, on the other hand, a despicable weak character,-
can, by an atrocious murder, become notorious overnight and force his name
onto the front page of our most reputable newspapers. In addition, the insane,
potential repetitive killer can escape the gallows and receive a second chance
while his first offender companion in crime is hanged. Hanging is, also,
definitely discriminatory as to victim, age, and sex.

SCHEDULE A

ARGUMENTS ON CAPITAL PUNISHMENT CONSIDERED IN THE
PREPARATION OF THIS MEMORANDUM:

ARGUMENTS SUPPORTING

1. It is a permanent cure for murder so far as the killer who is hanged is
concerned.

This argument appears to be sound and unanswerable.

2. Capital punishment deters other potential killers.

The evidence all seems to point the other way. Murder is the least risky
of Canadian crimes. Of two comparable States, it is impossible to pick, on the
basis of killings, the State with capital punishment and the State without
capital punishment.

3. The killer given life imprisonment for manslaughter is likely to cost the
State a minimum of $25,000.

This is a sound argument but it is an argument of expediency, not an
argument of principle. If prisons are reorganized so that the inmates work,
the killer could, then, earn his keep and this argument would lose its force.
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4. The murderer is a particularly brutal type of person.

Cases cited in the court battle support this proposition but cases cited in
psychiatrists reports do not. Imprisoned killers are reported to be “good’
convicts who do well on parole and seldom get into trouble again.

5. Gangsters will invade Canada if the fear of being hanged when they kill
is removed.

Few U.S. gangsters are hanged. They are sent to Alcatraz on income tax
evasion charges. Their ‘“finger men” may be hanged but this, too, is not
common. In addition, they are present in the largest numbers in States which
have capital punishment as a control: New York, Illinois, California, and the
Southern States.

6. More small time thieves and robbers will arm themselves if the fear of
capital punishment is removed.

Studies indicate that Canadian small-time thieves are not armed as
commonly as are U.S. small-time thieves. This result, in my opinion, is
achieved by an automatic punishment for “armed” rcbbery. This punishment
is easy to enforce and it is effective. It is certainty of punishment rather than
the severity of punishment that stops criminal acts, according to top authorities.

7. More police officers will be shot if the fear of capital punishment is removed.

If I were a Superintendent of Police, I would certainly press this argument
for all it was worth. It would be the least I could do for the officers who on
occasion must, in the kind of world we live in, face the guns of the enemy:
the criminals. But has the argument great weight? Criminals who live by
their wits do not go about armed-—the professional thieves; some bank bandits
make a practice of not carrying guns. But some bank bandits carry a whole
arsenal of guns; silly youngsters also carry them and they can get trigger
happy and, even, shoot at “cops”. The Chicago Police Department Report of
1953 reports three officers shot in the line of duty. In each case a criminal
was shot in the same exchange; in the third case two criminals were shot.
In Canada, statistics indicate that the most risky killing which a criminal
can undertake is the killing of a police officer. This is the surest way to
get hanged in Canada. My conclusion would be that only desperate men
and fools shoot policemen. Such persons are not likely to even think of a
penalty, much less be deterred in their action by a penalty.

8. Hanging should be retained as a threat even if it is permissive and mnot
mandatory.

The threat of strike and the threat of war are excellent bargaining devices.
Does ‘the threat of capital punishment prove equally effective when used?
This is the deterrence argument in another form. If murderers killed in a
bargaining mood the argument would be a most potent one; but murderers
kill when intoxicated, when highly inflamed with passion, when greatly
disturbed emotionally. Someone has written that Hell hath no fury like a
woman scorned. The rmurderer is not likely to listen to reason either.

9. Other.

ARGUMENTS AGAINST THE RETENTION OF CAPITAL PUNISHMENT

1. It is permanent.

The strongest argument for capital punishment becomes the strongest
argument against it in cases where a mistake has been made. No che has
demonstrated that mistakes are common in Canada, but there is always the
possibility. \
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2. A majority of murderers are first offenders.

First offenders are, commonly, treated more leniently than other offenders.
This is not the case with a capital offence.

3. Evidence is most commonly circumstantial.

This evidence may be good evidence but it is a different kind of evidence
to that commonly used. Murder is a low-visibility crime with all the booby
traps associated with conviction in such cases.

4. The insanity plea prevents the death penalty being applied in the case of a
potentially repetitive killer.

Criminologists distinguish between repetitive killers and others.

5. Murder in Canada tends to be without malice aforethought; the commonest
hangings are of persons who kill in committing another offence.

As someone put it: “When is a murder not a murder? When it is a
Canadian murder.”

6. The effects of carrying out the law are most unfortunate.
(a) The hangman, apparently, has a wretched time. He commonly
conceals his identity, drinks to excess, etc.

(b) The public have their sadistic tendencies roused, originally at the
hanging, now through reading the press account of the murder, the trial
and the hanging.

(¢) Accidents happen in connection with some hangings that make
them atrocities.

(d) Some weak persons appear to be incited to murder by the notoriety
of a condemned murderer.

(e) Some weak persons may be incited to murder by a fear to take
their own life and prefer to have the State take it.

(f) A highly despicable character may become notorious, even famous,
by committing a gruesome Kkilling and having it reported in the public press.

7. The acquitted murderer gets no punishment at all.

If he is genuinely innocent the courts can never rectify the wrong that
has been done him. But if there has been some slip up and he is guilty,
he escapes with no punishment whatsoever. A Kkiller should not so escape.
If the penalty were less final the chances of his escaping would be lessened.

8. Capital punishment is not in harmony with the teaching of the Gospels.

Canon Law did not have such a penalty. The Quakers and other sincere
Christians are against it. The ‘“eye for an eye” concept of justice comes from
' the Old Testament. :

9. Capital punishment has been repudiated by the noble and the good.

Most great religions and most great men have been against “eye for
an eye” justice.

10. Capital punishment is out of harmony with the humanitarian movements
of the Twentieth Century.

Modern medicine seeks to save life not to destroy it and this is the case
with other modern movements.
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11. Capital punishment cannot be fitted into the New Penology.

The new penology is a system of treatment. It has no place for such a*
final remedy as capital punishment.

12. It is not effective as a control.

The major ﬁndin.g of my study of murder in Canada for the Annals was
that charges of murder stick less than other charges.

13. It does not permit enough weight to be given to extenuating circumstances.
This was the major finding of the British Royal Commission of 1949-1953.

14. The deterrent effect of hanging has been overrated.
This applies both in the individual case and to the group situation.

15. It invites the most vigorous action to avoid it, since it is final.

Money has no value to a dead man so money becomes no object. If friends
are not loyal they are no friends. The best lawyer only will do in this case.
Defense counsel in this area are among the most highly specialized and the
most competent in Canada.

16. The law discriminates among killers.

Children who Kkill do not hang, nor do women. Persons who kill police
officers commonly do hang.

17. The hanging of a murderer does not restore the life of his victim nor does
it do anything constructive in the way of atonement.

In a word: two wrongs never yet made right.

18. The chief sufferers from a hanging are the loved ones of the man who
has been hanged. '

Carousel made this point dramatically. It was the daughter of the
would-be killer who suffered and his wife. But the kids only called her
father “thief”. It is bad enough to be the son of a thief; to be the son of a
convict must be worse; to be the daughter of a man who has been hanged
must be insufferable. Why should the State thrust this ignominy on any
human being? 3

Hanging is brutal, discriminatory; out of harmony with our highest
emotions and our fairest achievements. In addition, it is ineffective. This is
the weight of the argument for the abolition of capital punishment as the
control for murder in Canada.
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MINUTES OF PROCEEDINGS

TuEsDAY, March 8, 1955.

The Joint Committee of the Senate and the House of Commons on Capital
and Corporal Punishment and Lotteries met at 11.00 a.m., Mr. Don. F. Brown,
Joint Chairman, presided.

Present:

The Senate: The Honourable Senators Aseltine, Farris, Fergusson, Hodges,
McDonald, Tremblay, and Veniot—(7).

The House of Commons: Miss Bennett, Messrs. Boisvert, Brown (Brant-
ford), Brown (Essex West), Cameron (High Park), Fairey, Johnston (Bow
River), Leduc (Verdun), Lusby, Mitchell (London), Montgomery, Shipley
(Mrs.), Valois, and Winch—(14).

In attendance: '

Representing The John Howard Society of Quebec: Professor William A.
Westley, Sociology Department, McGill University; Dr. Alastair W. MacLeod,
Professor of Psychiatry, McGill University; and Mrs. Kathleen Campbell,
Executive Director of the Society.

Counsel to the Committee: Mr. D. G. Blair.

On motion of the Honourable Senator McDonald, seconded by the Honour-
able Senator Hodges, the Honourable Senator Farris was elected to act for
the day on behdlf of the Joint Chairman representing the Senate due to
his unavoidable absence.

The delegates were called and were introduced by Counsel to the Com-~
mittee. Professor Westley presented and read the Society’s brief on abolition
of capital and corporal punishment (copies of which were distributed in
advance) and, along with the other delegates, was questioned thereon.

The presiding chairman expressed the Committee’s appreciation to the
witnesses for the presentations made on behalf of their society.

The witnesses retired.
At 1.15 p.m., the Committee adjourned to meet again as scheduled.

A Small,
Clerk of the Committee.
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EVIDENCE

TuespAay, March 8, 1955.
11:00 A.M.

The ' PRESIDING CHAIRMAN (Mr. Brown, Essex West): Will you come to
order, please, ladies and gentlemen.

A motion will now be entertained by the chair to nominate a co-chairman
representing the Senate for the day.

Hon. Mr. McponNALD: May I suggest Senator Farris, Mr. Chairman?

The PresipiNG CHAIRMAN: Senator Farris has been suggested, supported
by Hon. Mrs. Hodges. All in favour?

Carried.

Will Senator Farris please come forward.

Tomorrow, ladies and gentlemen, there will be a meeting at 4:00 p.m.
in room 277, the House of Commons railway committee room. We will have
as our witness Mr. J. A. Edmison, Q.C. of Queen’s University who will speak
on capital and corporal punishment. There will be some interesting features
to his presentation.

Hon. Mr. Farris: What time did you say?

The PrRESIDING CHAIRMAN: Tomorrow at 4:00 p.m.

I shall now ask Mr. Blair to introduce the w1tnesses today, who are
representing the Quebec John Howard Society.

Mr. BLAar: Mr. Chairman, ladies and gentlemen: the John Howard Society
of Quebec, whose headquarters are in Montreal -is represented today by
Professor W. Westley, of the sociology department of McGill University; by
a gentleman who is a friend of'ours from last year, Dr. Alastair MacLeod,
Professor of Psychiatry, McGill University; and also by Mrs. Kathleen Camp-
bell, executive director of the John Howard Society of Quebec. Professor
Westley will speak to the brief.

Professor W. Westley, Department of Sociology, McGill University, called:

The WiTNESS: Mr. Chairman, and ladies and gentlemen: do you want
me to read the brief?

The PreESIDING CHAIRMAN: What is your pleasure; it may be fchat_some
members of the committee have not had an opportunity of studying it yet
as carefully as they would like to.

Hon. Mrs. HopGEs: May I suggest, Mr. Chairman, that the witness read
his brief except for the statistical tables which we already have in our
_evidence:

The PRESIDING CHAIRMAN: Is that in order?
Agreed.

THE WITNESS:

Introduction

Death, torture, mutilation, and flogging were, in past centuries, common
forms of punishment for all sorts of crimes ranging from theft to homicide.
Today, however, most of these punishments have disappeared in the civilized
nations of the western world. Only death and flogging yet remain, and these
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punishments are used only rarely, for the most severe crimes, in a limited
number of nations. Where they yet exist one finds public discussion as to
their desirability. q

Canada, like England, has in recent years been in a process of reconsidering
its policy with respect to the utility and moral desirability of these forms of
punishment. Both learned opinion and scientific evidence has been brought
to bear on this discussion.

The John Howard Society of Quebec, whose long experience with the
prison and post-prison lives of criminals qualifies it to speak on this subject,
has made an intensive study of scientific evidence bearing on the problem of
capital punishment and flogging. As a result, we feel it necessary to state that
these forms of punishment are neither useful nor morally desirable, and
recommend to the joint committee of the Senate and the House of Commons
that both be abolished. Our recommendations are based upon the following
evidence:

The Death Penalty
Three major points must be made against the use of the death penalty:

(1) It is not a more effective deterrent to murder than life
imprisonment.
(2) There is no satisfactory evidence that it protects the public or
the police by preventing criminals from carrying lethal weapons.
(3) It tends to introduce an emotional element in the function of the
jury and it is by nature irreversible in the event of a miscarriage of justice.
We would like to deal with each of these points in order and then to
consider the advantages of substituting life imprisonment for capital
punishment. i

Capital Punishment as a Deterrent to Murder

Considerable evidence in this point has been presented to this committee
and to the Royal Commission on Capital Punishment (Brit.) by Prof. Thorsten
Sellin. It would serve no useful purpose to repeat all of this evidence here.
However, certain major points do deserve reiteration. Thus Prof. Sellin
describes three types of statistical evidence related to the deterrent effects of
the death penalty. They are as follows:

(1) Comparison of Abolition and Non-Abolition Areas

If the death penalty exercises a deterrent effect on prospective
murders, then murders should be less frequent in areas that have the
death penalty than in those that have abolished it, other factors being
equal. The most useful comparison of the incidence of murder in
abolition and non-abolition is that made between areas which are geo-
graphically contiguous and similar in socio-economic and cultural
characteristics. These conditions are met in certain of the states in the
U.S.A. Thus, comparisons of Maine (an abolition state) with Vermont
and New Hampshire (non-abolition states), of Rhode Island (an abolition
state) with Massachusetts and Connecticut (non-abolition states) and
of Michigan (an abolition state) with Indiana and Ohio (non-abolition
states) clearly indicate that there is no perceptible difference in the
incidence of murder. To quote Prof. Sellin “within each group of states
s . it is impossible to distinguish the abolition states from the others.
The trends of the homicide rates with or without the death penalty are
similar. The inevitable conclusion is that executions have no discernible
effect on homicidal rates.”' Table one which follows presents the

statistics. The abolition states have been capitalized.
’
1Joint Comm@t'tee of the Senate and the House of Commons on Capital and Corporal Punish-
ment and Lotteries, Minutes of Proceedings and Evidence, No. 17, the Queen’s Printer, Ottawa,
1954, p. 727.
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TaABLE 1

Homicide Death Rates, per 100,000 population (1920-48)
in Selected American States

Year Maine N. Hamp. Vermont Mass. R.I. Conn. Mich. Ohio Indiana
20 bt 1.4 2.8 203 2.1 1.8 39 D.L0 6.9 4.7
L2 V.5 Ry A 252 %2 2 by 2.8 o g 2.9 4.7 7.9 6.4
1y AU 1.7 1.6 Tiog 2.6 2.2 2.9 4.3 8- 5 5
) B A 1% 2.0 1.4 2.8 3.5 3.1 0 i 6.1
1924 T:e8 1.5 .6 %7 2.0 s 7ifhe ¢ 6.9 733
A998 e 2.2 343 .6 2 1.8 340 7.4 8.1 6.6
3 i 1 VLSRN, I | 2.9 22 2.0 3.2 2.9 10.4 8.6 5.8
i § ¢ 1 R A 1.9 Sk .8 2% P 2.3 8.2 8.6 6.3
O8N 1.6 1.3 1.4 1.9 2.7 2.7 7.0 8.2 7.0
b4 1 BRI 10 D 1.4 17 2.3 2.6 8.2 8.3 7.0
1930 s, 0 40 v .9 1.4 1.8 2.0 3.2 6.7 9.3 6.4
1 2 ) SR 1.4 2.1 1.1 2.0 2.2 LAY ¢ 6.2 9.0 8.5
3832 2ty 2.0 2 1.1 2.1 1.6 279 5.7 8.1 6.7
BBl o 3.3 Dy | 1.6 25 1.9 1.8 il 8.2 5.6
RH84 L e 1.1 1.4 1.9 2.2 1.8 2.4 4.2 i i |
B985 1.4 1.0 i 1.8 1.6 .9 4.2 /2 | 4.4
1 ) s 2.2 e 40 1.6 12 A 4.0 6.6 By
188 W R s 1.4 1.8 g 1.9 2.3 2.0 4.6 5.7 4.7
R8BI 1.5 2.8 Y i Y Y. 2 2.1 3.4 bl 4.4
2989 I 1.2 2.3 .8 1.4 1.6 108 0 4.8 3.8

Statistical comparisons of abolition and non-abolition nations support these figures.

(2) Comparison of Abolition and Non-Abolition Periods in Same
Countries

If the death penalty is a deterrent to murder, then murders should
increase when the death penalty is abolished and decrease when it is-
restored. (

Information is available from many states in the U.S.A. and from
various nations where the death penalty has been first abolished and
later restored. A statistical comparison of the incidence of murder in both
these periods shows that there is no relationship between the incidence of
murder and the abolition or restoration of capital punishment. The cases
of Towa and Colorado are illustrative:

In Iowa, where capital punishment was abolished in 1872 and
restored in 1378 “During the abolition period there was an annual average
of 8-8 murder convictions and 59 convictions for manslaughter. The
corresponding figures for the seven years previous to abolition were 2:6
and 3-4 and for three seven-year periods after restoration of the death
penalty they were 13:-1 and 5-6.”® Clearly homicide in Iowa was
increasing independerntly of the punishment in vogue.

In Colorado where capital punishment was abolished in 1897 and
restored in 1901 “During the five years before abolition, the annual
average for murder was 15-4 and manslaughter 2-6, during abolition the
corresponding figures were respectively 18 and 4, and for the five years

“following reintroduction of the death penalty 19 and 5.” * A trend similar
to Iowa is here to be observed. '

Other' data are available for Washington, Oregon, South Dakota,
Tennessee, Arizona, Missouri, and.for New Zealand and Queensland.’

?Royal Commission on Capital Punishment 1949-53, Report, Her Majesty's Stationery Office,
London, 1953, pp. 850-351.

SRoyal Commission on Capital Punishment, op. cit. p. 346

4Ibid, p. 347 :

5Ibid, p. 342-349
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In each case the number of murders seems to follow a trend which is
independent of the existence of the death penalty.

(3) Comparison of the Number of Murders Preceding and Following
Executions

If the death penalty exercises a deterrent effect on prospective
murders then the murder rate should drop in periods immediately
following well-publicized executions. The only data which tests this
thesis are drawn from a study made in Philadelphia, where the number
of murders was compiled for the sixty days preceding and the sixty days
following each of five well-publicized executions. The results have
been summarized by Prof. Sellin. “During the 300 days prior to the
executions there were 115 days without homicides while during the 300
days after the executions there were only 74 such days. There were a
total of 91 homicides before and 113 after the executions.”®

Results

Each comparison substantiates the view that the death penalty in com-
parison with life imprisonment does not exercise a perceptible deterrentleﬁ?ect
on prospective murders. No differences in the murder rate can be found either
between abolition and non-abolition states, or between abolition and non-
abolition periods in the same state. Furthermore, the periods following well-
publicized executions show no significant drop in the incidence of murder.
In fact, in the limited study available to us, periods following executions show
an actual increase in the number of murders which seem to support a view
that executions may actually incite people to murder rather than deterring
them from it.

Protection of the Police

Our second major point concerns the alleged function of the death penalty
in preventing criminals from carrying or using lethal weapons. Proponents
of the death penalty thus maintain that it protects the police and public in
deterring criminals from using violence.

There is little statistical evidence with which to test this thesis, but certain
points can be made in refutation. Thus, the argument ignores:

(1) The increased risks of detection attendant upon the illegal possession

of weapons by criminals.

(2) The increased penalties attached to various crimes when they are
accompanied by firearms.

(3) The possibility of achieving this protection through means other, and
possibly more directly effective, than capital punishment. We refer
to great increases in the penalties attached to the illegal possession
of firearms, and to crime by armed criminals. 5

The John Howard Society, therefore, also recommends that the possibility
of stiffening the penalties for the illegal possession of firearms, and. for armed
crimes, be looked into.

Miscarriage of Justice

Finally, we wish to point out that the use of the death penalty may pro-
mote the miscarriage of justice in two ways: (a) through the execution of the
innocent, and (b) through the release of the guilty.

(a) Though the greatest of care is taken to protect the innocent, justice
can never be infallible. Yet, when a person has been executed no
correction of injustice is possible. Though only a few cases of this kind
have been identified, it stands to reason that to discover such cases
should be exceedingly difficult. In contrast to persons sentenced to
life imprisonment, there is little chance that persons who have been

The Joint Committee of the Senate and the House of Commons, op. cit. p. 728 -
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executed will eventually be proved innocent. Unlike the “lifer” they
obviously cannot struggle to prove their own innocence. Unlike the
“lifer” there is very little chance that public spirited citizens or
friends will continue to work in their behalf. When a man has been
executed, his “cause” is generally at an end and he tends to be for-
gotten. When a man has been senteneed to life imprisonment, any
doubts about his guilt remain on the public conscience, and, in addi-
tion, his case is always subject to review. Without such incentives,
it is highly unlikely that errors in justice will come to our attention.
Thus, it seems reasonable that the statistics with .respect to the
number of innocent persons who have been executed are highly
questionable.

(b) Probably because of the reasons given above, juries are notoriously
loath to convict a person where the penalty is death. Therefore, as
any public prosecutor can probably testify, they allow many guilty
men go free. Had these men been up for a lesser sentence, it is also
frequently agreed, they would have been easily convicted. It is
common practice for the public prosecutor to arraign a man on a
lesser charge for these very reasons. The practice was even more
apparent in the 18th century when juries refused to convict because
the death penalty was mandatory for many minor crimes from

- pickpocketing to poaching. While Canada has had a high record
of commutation of death sentences, it is a nice question whether
the humanity of the administrator is a better guide than an absolute
rule of law.

The substitution of the sentence to life imprisonment for the death
penalty should alleviate both these conditions.

Alternatives

The major, and only suitable alternative to capital punishment is life
imprisonment. This is the policy which has been adopted by the many coun-
tries where capital punishment has been abolished. Among such countries
are: Columbia, Puerto Rico, Costa Rica, the Dominican Republic, Finland,
Italy, Austria, Belgium, Western Germany, Denmark, Switzerland, Sweden,
Norway, the Netherlands, and many states in the United States. In general,
"the experience of these countries indicates that life imprisonment is just as
effective, as easily administered, and a more humane and just method of
penalizing murder, than capital punishment. Thus:

(a) The statistics cited with respect to the deterrent effects of capital
punishment clearly support, in every instance, the relative effectiveness
of life imprisorment.

(b) The statement of prison wardens indicates that murderers are
generally model prisoners.

(¢) Evidence from areas where murderers have had part of their sentence
reprieved indicates that there is little recidivism, particularly with
respect to murder. -

Thus, Prof. Sellin cites figures obtained from a survey of England and
Wales, Scotland, Ireland, New Jersey, Pennsylvania, Belgium, Northern Ireland,
Finland, Norway and Switzerland; which involve a total of 384 reprieved
murders., Of this number, only twenty-seven were subsequently convicted of
any kind of offence (including breaking parole) and only one committed
another murder.’

Summary ;
This brief survey of the data relating to the effectiveness of capital punish-
ment as a specific deterrent to murder clearly supports the contention that it

"The Joint Committee of the Seﬁate and the House of Commons, op. cit, p. 735.
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is no more effective than life imprisonment. In addition, it has been pointed
out that there are no statistical grounds for assuming that capital punishment
prevents criminals from carrying firearms, or that it represents the most
effective means for achieving this purpose. Furthermore, it is clear that
capital punishment is more susceptible to prornotmg a miscarriage of justice
than life imprisonment. 4

We would maintain that life imprisonment offers just as effective, and, in
fact, a superior means for penalizing the crime of murder, that it is less sus-
ceptible to promoting a miscarriage of justice, and that it is more humane and
in line with the legal and peneological trends of our culture.

Flogging

Like the death penalty, flogging is accepted as a legal punishment in only
a limited number of western nations and they use it rarely. In modern times
the tendency towards its abolition has been marked®’. While the scientific
evidence is limited, what there is clearly suggests that flogging is useless as a
deterrent. Morally, it is inexcusable in a society which condemns violence.

Two studies have come to our attention which bear on the deterrent effects
of flogging. The first made by Prof R. G. Caldwell, of the University of Dela-
ware, concerns the effects of flogging on the individual prisoner. The second,
by Mr. E. Lewis-Faning of the statistical staff of the British Medical Research
Council, concerns the effect on the general population.

Prof. Caldwell’s study of 320 cases of prisoners who had been flogged in
the state of Delaware (the only state in the U.S.A. which uses flogging as a
legal penalty) presents the following conclusions:

The whipping of eriminals did not effectively deter them from again
committing a crime. Not only were many such persons (61-9%) after
their first whipping convicted of crimes, but a large number of them
(48:8% ) were found guilty of major offences. Moreover, a high per-
centage (41-99%) were convicted of crimes for which the laws of Dela-
ware prescribed the penalty of whipping, and many (30:9%) were
found guilty of having committed such crimes in Delaware, and not in
some neighbouring state.

The subjection of criminals to more than one whipping was not
effective in changing their criminal habits. After having received at
least two whippings, many (65-3%) were again convicted of some
crime, and a large percentage (57-1%) were found guilty of major
crimes’.

Mr. Lewis-Faning’s study concerned the relationship between the incidence
of robbery with violence and the numerous floggings administered as punish-
ment in England and Wales during the years 1864-1936. His conclusions were
as follows:

_ During the pericd 1864-1936 there is not evidence that the infliction
of corporal punishment has in any way acted as a deterrent to prevent
others from committing (robbery with violence). Rather, does it appear
that there is no relation at all between the number ‘of floggings and the
amount of crime in the same year—or in the subsequent year.

. Far from being imposed for its deterrent element, which it has
never possessed in reality, and to a greater degree than ever before the
war, it is being imposed as a retributive®.

Both of these studies indicate quite clearly for the areas in question—
Delaware in the first instance, and England and Wales in the second—that
flogging is ineffectual as a deterrent either to the criminal in question or to
ye T | 0 TR ’

SThe Joint Committee of the Senate and the House of Commons, op. cit, p. 713
°Ibid, p. 709
Ibid, p. 713
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potential criminals in the general population. These results do not auto-
matically hold true for Canada. However, in the absence of evidence to the
contrary, it may be assumed that they have relevance for this country.

The uselessness of flogging as a deterrent, and its obvious moral undesir-
ability, both compel a recommendation that flogging be abolished as a legal
punishment in Canada.

The PRESIDING CHAIRMAN: Are there any other comments which you would
care to make, Professor Westley on the brief you have presented?

The Writness: I would like to make one point which I think is rather
important in connection with this brief, and with the committee’s general
inspection of the statistics on capital punishment. Most people in our society,
recognize that statistics can be conjured to prove almost anything, and will
upon having statistical evidence presented to them call attention to this fact.
But in the case of statistics on the abolition of capital punishment, one obvious
fact sticks out, that is that the people who are in favour of retaining capital
punishment have been completely unable to find any statistics to support their
opinion. I think this is a tremendously significant point. If the statistics can
be manipulated why have not the people who favour maintaining capital
punishment found such statistics and shown them to exist? In my reading of
the literature on this question I have been unable to discover any such statisties.

The second point I would like to make refers to another argument—a very
real one in some ways—in favour of retaining capital punishment, which comes
from people closely concerned with the immediate problem of confronting
armed criminals, particularly the police. Anyone who has had any close contact
;yith the police realizes the importance of this problem to them in their daily
ives. ;

Well, it has been my experience that policemen are usually most afraid
of young criminals, the adolescent and late adolescent boy, who, they claim
they are afraid of because such youths just do not know anything; they are
completely unaware of the law, their actions are unpredictable, and they are
liable to shoot if, perhaps they are cornered and asked simply to “go along.”
It seems to me that it is from boys of this type that the threat to the police
comes, and not from experienced criminals, or so-called professional criminals.
The latter class is becoming exceptionally rare in our society, but from what
I know of their cases, they are very careful about what they do in terms of
being caught, identified and so on, and I would think that strong measures
:g prevent them carrying fire arms woud certainly lessen the employment of

em.

On the other hand I do not think the death penalty as a deterrent is going
to have much of a deterrent effect on the younger element among our criminals
because they do not pay much attention to the law anyway, or against persons
who have psychological tendencies to commit murder. So that in addition to
the materials in this brief, I want to make these two points in support: the
first is the complete lack of statistical evidence supporting the other side of
the question. I think this is very significant and makes the statistics supporting
the abolition of capital punishment for murder more telling than they would
be otherwise; and the second point is that I do not see any evidence which
supports the general opinion on the part of policemen that capital punishment
does in fact protect them.

The PRESIDING CHAIRMAN: Mrs. Campbell, have you anything you would
like to add to this?

Mrs. CAMPBELL: No, I don’t think so. I think that this brief is very clear.
As a social worker, I and my associates have naturally known people who have
been hanged, and two of the cases, which I know personally, involved men
who had been known to family agencies over a long period. I am thinking of
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two men I have known during my three years with the John Howard Society.
They were of very low 1.Q. who were quite incapable of thinking ahead as
to the effect of any act of theirs, and therefore the threat of capital punishment
could not have been any deterrent to them.

The other man I am thinking of did not come into that category, but he
had a history of illegitimacy. To put it briefly, he had been married for seven
years without children; his wife was pregnant, and not by him. He hit her
and killed her. If you know the stories behind these people you realize that
the fear of punishment is going to have absolutely no effect upon their actions.

The PreEspiNG CHAIRMAN: Dr. MacLeod, have you anything you would
like to add?

Dr. MacLeop: Just one point I would like to make in illustration of a
point which Professor Westley has touched on. We felt, as he has intimated,
that there was one weakness in our presentation—a suitable answer to the
criticism that if you removed the death penalty the police would be exposed to
risk of greater injury. I feel that in many of these cases—for example I am
thinking of the situation in England during the period of the temporary
abolition of the death penalty while the decision of the House of Lords was
being reached on the bill which had already been passed in the House of
Commons—during that time a policeman was killed—

The PRESIDING CHAIRMAN: Do you think you could speak more slowly,
Dr. MacLeod? '

Dr. MacLeop: The point I was trying to make is this, that we must
realize that a psychologically disturbed person or a young person without
much foresight and judgment, finding himself cornered might not hesitate
to use a gun, yet such an individual often sobers up immediately after the
act. He realizes then what he has done. He realizes, of course, that his
own life is likely to be forfeit.

If we could make some arrangement—and we put this forward as a
tentative suggestion for discussion—whereby a criminal who had committed a
murder should be subject to some process of law under which the death
penalty was not mandatory if he gave himself up immediately, and under
which the death sentence would be mandatory only if he injured an officer
of the law, or a citizen engaged in apprehending him after he had committed
the murder, we feel in these conditions it might be possible that a number of
people who had committed a murder and then sobered up might be motivated
to surrender themselves to the law, knowing that at the very worst they
would only get life imorisonment. Thus an individual would not, so to speak,
be a criminal on the run with nothing to lose if he were to fire at any police-
man later involved in apprehending him.

This possibility that if we advocate the abolition of the death penalty we
might create a situation of danger for the police has worried us.

Mr. Brar: Pardon me, Mr. Chairman, but before the witness was inter-
rupted he was going to say something about the position in England—

Dr. MacLeop: I was referring to the situation there when the House of
Commons had suspended the death sentence and while their decision was
awaiting confirmation by the House of Lords. The death penalty during that
time, was abolished, and I think you will recall a young policeman was shot
in the thigh and bled te death during his attempt to apprehend a criminal.
I think this was one of the factors which seemed to influence the public mind
in favour of having the House of Lords revoke the action of the House of
Commons.

The PrReESIDING CHAIRMAN: And now, ladies and gentlemen, have ybu any
questions you would like to submit to any of the three witnesses? I think
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we shall carry on with the practice we have adopted before, that is to say we
shall go round the table, and I think this time we should start on the right.
Probably Senator Farris will kindly lead off.

Hon. Mr. Farris: This one question perplexes me a little. Listening to your
evidence, and that of others, we did not hear very much about justice. I am
thinking of a case which happened about a year ago. A man and a woman
had grabbed this little child, claimed an indemnity, I think they got it, and
then murdered the child. I feel the factor of justice, aside from prevention,
entered into these cases.

The WiTnEss: I would only comment that as a scientist I cannot speak
on the factor of justice. If I had opinions on that, I would certainly reserve
them. I can only tell you about these cases in so far as you are interested
in the deterrent effects of various forms of punishment. There is some evidence
on this, and I can speak on it. Justice itself has varied tremendously over
the years, and from country to country. This has to be, but I do not think
my own opinion is particularly worth while, and I would not want to express
it as a scientist.

The PRESIDING CHAIRMAN: You mean that our concept of justice in Canada
may be entirely different, to what it would be in some Asiatic or even European
country?

Hon. Mr. Farris: We have to test it upon our consciousness in our own
country.

The WiTnEss: This you have to do, but I should not. I tried to give evid-
ence where I could, I cannot do so with respect to moral evaluations such as
those involving justice. But you asked whether the death penalty is a deterrent,
and I can speak on that point with some evidence.

Mr. Varors: I am afraid my English will not be good enough to enable
me to say what I have in mind. One thing interested me, however. You seem
to put a lot of faith in statistics, and yet you say that those who claim that
the death penalty is a deterrent cannot find any statistical evidence, and your
conclusion is that because there are no such statistics probably these people are,
in a way, “on the spot” in making their claim good. But do you think it would
be at all possible, for instance, to figure out how many people may have
refrained from committing murder? How is it possible that these facts should
come to be known?

The WiTNESS: I see your point. What I was referring to is a very wise
suspicion of statistics. I was trying to say that you could choose figures to
suit different purposes. These very same figures that I am presenting now,
a similar table such as this showing, for example, that there was a higher
rate or incidence of murder in abolition areas would prove the contention of
the supporter of capital punishment. Figures showing that murder did actually
rise during abolition periods would support the view that capital punishment
was a deterrent from murder. In other words, the possibility of the figures

‘is very definitely there, within the range of available statistical evidence, but

the total absence of the use of such figures indicates to me that they just cannot
be set up. It is my belief that in the contentions of public life, parties having
various concerns will do their best to support their various points of view,
and in this case I feel very strongly that the fact that they.have not presented
a statistical argument supporting the maintenance of capital punishment is
significant.

The statistics only refer to the deterrent effect. They cannot involve
questions like justice.

To answer the point raised by Mr. Valois, where statistics exist, they can
be used by any interested party. You asked me specifically how can you have
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statistics showing that capital punishment was a deterrent. I refer you to the
statistics I have given. They would have turned out differently, had this been
the case.

Mr. VaLois: Will you not agree that at certain periods in certain countries
you will find more murders taking place than is usual? Let us forget about
the death penalty for a moment. What is happening is what is called a crime
wave. It does not happen to function with the penalty provided by the law.
It may find its explanation, for instance, in an economic crisis or because of
the uncertainties of a post-war period, or other psychological conditions, and
that is why I think the figures which have been presented to us are inconclusive
—because even after the death penalty has been abolished in a certain state,
one may happen to find there conditions, economic or otherwise, which have
brought on a crime wave. In my opinion whether the death penalty has been
abolished or not is not conclusive.

The PrReESIDING CHAIRMAN: I think your question is very good. But I think
it was answered by Professor Sellin and also by Professor Westley here, namely
that statistics do not support either one side or the other. As you say there are
usually emotional reasons, or reasons connected with the economic situation,
or some local condition. That is all you are trying to bring up, as I understand
it, is that not correct?

Mr. Varors: I understand that the statistics which are brought before us
are to show that the death penalty would not have much of a deterrent effect.

The PRESIDING CHAIRMAN: As I understand it, Professor Westley was try-
ing to show that the statistics do not prove anything.

The WiTNEss: I certainly would not agree. I am not saying that they do
not prove anything. I am saying you would normally be suspicious of statistics
because they could be used to prove different things.

The PresIDING CHAIRMAN: What you are saying is that statistics do not
show that we should change capital punishment or abolish it.

The WirnEss: These statistics only show that there seems to be no differ-
ence between capital punishment and life imprisonment as a deterrent.

By Mrs. Shipley:

Q. I would like to ask Professor Westley whether the primary purpose of
the John Howard Society is not to rehabilitate persons who have served their
sentences—to rehabilitate them in a normal life. Is that not the primary pur-
pose of the society?—A. Yes.

Q. I must say, Mr. Chairman, I have been looking forward for some time
to hearing from the John Howard Society, and I had hoped, sir, that you would
be able to provide us with statistics in relation to Canadian prisoners who
have served their sentences, some of whom may have suffered corporal
punishment. ;

I was of the opinion that you could contribute a great deal to this com-
mittee in that respect. We have not had this information, and I feel that yours
was the society best fitted to do this, but if I may say so, sir, I am not entirely
satisfied with the evidence we have had. Can you not give us some statistics
of the experience of your society. I am sure it would be most valuable to us.—
A. Perhaps I can refer that question to Mrs. Campbell. We certainly would
have presented these facts had they been on record.

Q. You do not keep statistics in your society?

Mrs. CampBeLL: I would like first to explain Professor Westley and Dr.
MacLeod are on the board of the John Howard Society. I am a social worker.
We have never kept statistics particularly relating to corporal punishment.
I can however think of two men who received corporal punishment and who
have been known to us in our work.
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Mrs. SHIPLEY: Did you have only two?

Mrs. CampBELL: I did not say that. It is difficult to recall cases because
we have not kept statistics relating just to corporal punishment, but I can
briefly tell you about these two cases which are within my own experience,
if that would be of interest. One is the case of a young man brought up in
the usual rather hopeless setting in which so many of the men who end up in
the penitentiaries are brought up. He was sent to a penitentiary. He had been
known to social agencies for a long time. The social agencies tried to work
with him, and were beginning to “get under his skin”, if one can put it that
way. He then took part in a prison escape which I think members of the
committee know about and was flogged for his part in the escape. Since that
date we have not been able to “get through” to him at all. He is soon going to
be released and I think the possibility of his rehabilitation is not very good.

The other case concerns a person between 20 and 30 who was flogged a
couple of times. After the floggings he subsequertly committed another crime
of brutal violence and went back to the penitentiary for that offence. After
this last sentence he came to our agency. We got to know him fairly well, and
one of the questions we asked him was: “What was the effect of this beating
in the prison?” His reaction was that it definitely deterred him from breaking
prison rules, but when he committed his crime of violence it was a little more
brutal and a little more violent than anything he had committed before.

These are the only two cases which come to my mind at this moment.

Mrs. SHIPLEY: Do you happen to know if the John Howard Society of
Ontario would have available any statistics with respect to prisoners giving
such information as the effect of severe corporal punishment?

The WirNess: I do not think so. I was talking to Mr. Kirkpatrick only
ten days ago. I don’t think they have got this information, but I think it
would be an interesting study and I can quite see the value of it. It is
extremely difficult from a scientific point of view, however, to evaluate these
cases. You have got to make up your mind what rehabilitation is.

The PresipiNG CHAIRMAN: Could we hear something on the background
of the John Howard Society?

Mrs. SHIPLEY: If they have not got the statistics that I have been looking
forward to and expected to receive, that is, actual evidence on the result of
corporal punishment on Canadian prisoners—if we cannot get that I am no
longer interested in pursuing this subject.

The PresipiNG CHAIRMAN: How is the John Howard Society maintained?

Mrs. CampPBELL: There are John Howard Societies right across Canada.

The PresipiNG CHATRMAN: Is it nationally organized.

Mrs. CamPBELL: It is not a national organization. There are separate
societies in each province.

The PresipinGg CHAIRMAN: How are they organized?

Mrs. CAMPBELL: They are organized locally. We are all members of the

. Crime Delinquency Division of the Canadjan Welfare Council and the Canadian
Penal Association. ;

The PresipiNG CHATRMAN: How is it maintained?

Mrs. CAmMPBELL: They are maintained differently in different provinces.
In Montreal we are part of the Red Feather agency and the major part of
our money comes. from the Welfare Federation drive. We also get grants
from the Federal government through General Gibson and from the remission
branch for ticket-of-leave cases. Our. function is a dual one: to promote
penal reform and to help with the after care of the prisoners. Our own
particular office consists of myself and three male social workers who are
professionally trained.
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The PrRESIDING CHAIRMAN: Are there any questions members of the com-
mittee would like to ask with respect only to the background of the John
Howard Society?

Miss BENNETT: I have one question arising out of the question Mrs. Shipley
asked. I think records in the courts themselves across this country are avail-
able as to “repeaters” with regard to corporal punishment, and I think we
could obtain some idea of what happens where corporal punishment has been
instituted, as to the repeaters in the various magistrates’ courts. That may
be of some help to the committee, outside this society.

The PreEsIDING CHAIRMAN: Yes. As you know, we have asked the provincial
jurisdictions to-give us whatever assistance they could; and the subcommittee
has considered that, but we have not had too many provinces come forward
to give us information.

Miss BENNETT: Yes. I think it would be helpful if we could have a little
more information as constructive work on what can be accomplished by
rehabilitation, from the society. I think we can get these figures, to some
degree, through the offices of the department. I was interested in one thing.
I thought that the professor said that there was a slackening in the extent, or
there really is not such a thing as a professional criminal. I might have
misunderstood his remarks because I think we have had evidence here to the
contrary, that it is becoming more professional. I am interested in what
he meant by that. ;

The WiTness: What I meant to say was that perhaps there is a greater
time element operative than I had suggested. In the 1920’s it was not at all
uncommon to find very highly organized pickpocketing, shoplifting, and other
types of criminal groups. These were gang organizations, but they have
largely disappeared in our time. Nowadays most organized crime is linked
to gambling and—as far as I know, they try to avoid violence simply because
they have become business enterprises. They are interested in not attracting
public attention.

The professional criminals that I spoke of were long time pickpockets,
shoplifters, and so on, and they have largely disappeared. The experience I
have run into in some of the cities in the United States, in talking with police-
men there, is that the “gang” crime and violence is coming from inexperienced
boys and not the professional type. And I have heard policemen say to me that
they regretted the disappearance of the old-time professional eriminal because
he, at least, was dependable.

Miss BENNETT: Now it is becoming big business?
The WiTNESS: Either big business, or young boys. That is my impression.
Miss BENNETT: That is what I wanted to know.

The PRESIDING CHAIRMAN: Now, Mr. Montgomery.

Mr. MoNTGOMERY: Mr. Chairman: since your work is chiefly rehabilitation,
and I understand you have been working in placing people who come out of
prison in employment, would you say that it is more difficult to rehabilitate
prisoners who have been flogged in prison than those who have not?

Mrs. CampPBELL: I would say that if you meet violence with violence, it
is always harder to get to them and to get them to have a respect for justice
and for society.

I know that we have had men, come out who have spent a great part of
their time in penitentiaries in the “hole” and we have found that it takes us
many months before we are able to work with them. But as already pointed
out, you must take into consideration the type of person who is sentenced to the
“hole” for a long period. He is usually a person who is disturbed in the first
place and probably has a long history of abnormal behaviour perhaps dating
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back to his childhood. Therefore you might assume he would necessarily be a
more difficult person to rehabilitate. In our experience we have found that the
harsher the punishment, the harder it is to socialize somebody which, after all,
is the object of our society.

Mr. MONTGOMERY: Your comment on the abolishment of corporal punish-
ment would be based more or less on that?

Mrs. CAMPBELL: Yes,
Mr. MoNTGOMERY: Would it not be affected by the type of criminal?

Mrs. CAMPBELL: I do not want to be caught like that. There are prisoners
who are very disturbed. I feel that Dr. MacLeod can answer this better than
I can. We have met people who have received harsh punishment in our prisons
and penitentiaries. We may know something about their early years. We have
found that with the man who comes out with a feeling that society is not
against him, that the people in authority have understood him in the peniten-
tiaries, that it is easier perhaps for us to help him.

Mr. MoNTGOMERY: What about prisoners who come out and who have been
flogged? Do they think that they have not been as well treated?

Mrs. CampBELL: I think that is a hard question to answer.
Mr. MoNTGOMERY: Well let me put it this way.

The PRESIDING CHAIRMAN: Perhaps one of the other witnesses would like to
answer your question.

: Mrs. CampBELL: I think that perhaps Dr. MacLeod might handle this
question better than I can.

Dr. MacLeop: I do not know, sir. The statistics for Canada are at our
disposal, and on the rehabilitation side they are very meagre. Therefore I
would like to cite what authority I have, if that authority is acceptable. Let me
put it this way: I have had experience as a former medical officer in a mental
hospital. I have also had experience as a psychiatrist attached to a mental
hygiene unit which dealt with children and young adolescents; and I have had
the experience of having dealt with one or two persons who have received
corporal punishment in prison.

I would try to point out that as far as corporal punishment is concerned it
is still doled out to individuals in our society outside of the prisons, that is, in
their homes. Some cases are those of disturbed children, coming from disturbed,
unsatisfactory home backgrounds. We have plenty of evidence that those
children were subjected repeatedly to very severe corporal punishment because
of some behaviour which their parents found undesirable. But in no case have
we found that severe corporal punishment was helpful. In every case we
found that we had to have it stopped before we were able to make any headway
at all in our attempts to cure the children.

Yet I do not want to give a false picture. There is as you doubtless know,
three ways of getting people to toe the mark: punish them if they do not:
reward them if they do; or have an understanding of why they cannot.

In a very large number of normal people the experience of pain will help
them to toe the mark without very much damaging effect on their personalities.
We are speaking of the normal punishment that is given in the normal home.
Our clinical experience is that the children who respond to punishment seldom
do the things which require it, while the type of child which does not respond to
punishment is usually a psychologically disturbed person, such as the young
criminal psychopath. These people have a very high pain threshold.

Take the case of a punishment which is received in his home. Perhaps the
child has committed some disobedient act and the father is determined to beat
it out of him because he feels that otherwise his child may ultimately become a
prison case. Under those conditions I have never had any clinical experience of
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a father managing to beat that bad behaviour out of a child; I put this forward,
not statistically but as a clinical impression. All I can say is that I have seen
quite a number of such cases in which excessive physical punishment made the
person much harder to treat.

Mr. MONTGOMERY: And on the same basis you come to the conclusion that
this is a type of person who usually gets into prison and therefore corporal
‘punishment does not benefit that person from a reforming standpoint?

Dr. MacLeop: Yes. There is quite a large group of individuals in our
community who, for one reason or another—be it bad home conditions, depriva-
tion, or maybe constitutional or genetic factors—is unable to fit into the social
pattern in which they find themselves. Their disturbed behaviour is criticized
by the people around them, and it is this group that is particularly difficult to
relate to society after punishment has been given to them. As far as we know
in our clinical experience, we have not found any case where the father has
been able to say to us: “I managed to beat it out of him.”"

Most of the cases of this nature that we get in mental hygiene institutions
come to us under similar conditions. The parents tell us, “I tried to treat him
myself and I tried to beat this out of him; he continues to stay out late at
night; he continues to steal; and he continues to take advantage of the weaker
children around him.”

Mrs. SHIPLEY: You would not get them if beatings were effective?

Dr. MacLeop: No. There are a very large number for whom a normal
beating at the right time was effective; but that is not the group you find
later on in the penitentiaries.

Mr. MoNTGOMERY: I think we can admit that corporal punishment does
have some good effect.

The WiTNESS: I am not prepared to admit or to deny that. If you will
look at the evidence you will see that it shows only one thing. In its relation-
ship to life imprisonment, it is impossible to show that capital punishment
is more of a deterrent or less of a deterrent. I still think it remains somewhat
of an open question as to how much of a deterrent capital punishment
actually is.

I do not think that anybody would deny that under certain circumstances
this very extreme form of punishment is effective. I would not deny that. But
how much effect it has for how many people and under what conditions, we
just do not have the information to answer. .

The PRESIDING CHAIRMAN: Now, Mrs. Fergusson.

By the Hon. Mrs. Fergusson:

Q. I would like to point out that one of our great difficulties is that some
of the witnesses who appear before us give very strong statements on one
side while other witnesses appear and give very strong statements on the
other side. One such point I have in mind. It is the statement made on page 8
subsection (b) where it says:

Probably because of the reasons given above, juries are notoriously
loath to convict a person where the penalty is death.

About a year ago, and about the same time in March, Mr. Common, Director
of Public Prosecutions for the Ontario Attorney General’s Department appeared
before us when I think that question was put to him, as to whether the
death penalty is a factor with juries in coming to a decision.

The PresipING CHAIRMAN: What page?
Hon. Mrs. FErRGUSsON: Page 131.
The PRESIDING CHAIRMAN: Page 131 of the evidence for last year.

’
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Hon. Mrs. FERGUSSON: Yes. You will find a reference to it there. I am
sorry. There was a first reference when he was asked the question: and
when he came back again he said he had thought the matter over; and at
page 131 he gave us the benefit of his views and he said:

The question, I believe was “Was there any reluctance on the
part of juries in capital cases to convict having regard to the inevitable
sentence of death if the accused is found guilty.

And then he goes on to say:
My answer is I can find none.

He does point out that there are perverse verdicts which no one had
explained, but he doubted that when the penalty was capital punishment.

Mrs. FAIREY: Would you mind reading on a bit further.
Hon. Mrs. FERGUSSON:

That is, if the Crown’s case is proven beyond a reasonable doubt—
and of course no doubt being established by the defence on any of the
defences which are open to him—I do not know of any reluctance on the
part of a jury if a case is clear and that inevitably they will convict.
Now, there are some cases which I mentioned the other day in which
perverse verdicts are sometimes returned by juries for what reason no
one particularly knows. I think that is all.

You have made a statement. Have you anything on which to base it?

The WiTNESs: Well, one of the great statistical arguments in this situation
is: why the difference in the conviction of men and women in these cases?
It is fairly well known that far fewer women are convicted in the first place
and changed in the second, than men. The idea behind the belief raised is that
statistics used in that way will support my statement. The idea behind this
argument seems to be that we hate to convict any human being but we hate
more to convict women, so that the feelings of the jury shows up in the relative
statistics.

Hon. Mrs. FERGUSSON: You have the fact that there are less women,
because less women are charged with murder or commit murder.

The WiTnEss: I think that this is on a percentage basis. I am sorry that
I do not have the figures, but as I recall, several different authorities have
made statements that women do not get convicted as easily as men.

The CHAIRMAN: That is reflected in the law also. There is a provision in
the law that women should not be spanked.

By Hon. Mrs. Fergusson:

Q. I do not mean that I disagree with your statement, but I should like
to know on what you base it.—A. I understand that. That was one point. The
second is this: the idea that juries, are loth to convict is, on the one hand,
reflected, partially historically, where we have seen a change in the use of the
death penalty, where it had been very widespread at one period of time, its
use been increasingly limited with the passage of time. Thus in the past where
the death penalty was mandatory for minor crimes it stopped people from
being convicted at all. In other words, this was too great a penalty.

Q. I did not catch that.—A. The statement says that when the evidence
is unequivocal, so to speak, when there is no doubt in anybody’s mind, the jury
then has to pass a statement of conviction. The question really arises in the
many cases where the evidence is not so clear.
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Hon. Mr. FARriS: A man must be conv1cted beyond reasonable doubt, you
know.

The WrTness: Yes, and it for this reason that juries do release guilty men,
for the doubt increases with the penalty. I should like to ask any public
prosecutor—and I have had experience of talking to public prosecutors on the
question—why he so carefully arraigns a man on a lesser charge than that
which is obviously appropriate to certain crimes. Part of the reason is that
the prosecutor does not think that he can convict a man, and he wants to
punish him in some way.

Mr. VarLois: Because they have not enough evidence.

The Witness: I would suspect—and I wish I had statistics on this—that
if you could have such a thing as equal evidence in cases, having one case
where the only punishment is life imprisonment, and another where the only
punishment is execution, if I were a jury I would certainly feel that if a man
was to be imprisoned for life and there was a slight doubt in my mind, I might
be willing, if the evidence were strong, to sentence him. But if there was a
tiny doubt in my mind I would not want to send him to his death. I believe
that my feelings reflect those of any person on a jury.

By Mr. Leduc (Verdun):
Q. On page 6 of your brief you give the following quotation:

During the 300 days prior to the executions there were 115 days
without homicides while during the 300 days after the executions there
were 74 such days. .

Would it be logical to conclude that a permanent deterrent would exist if there
were more executions?—A. From this, no. “Without homicides” means, for
example, that, of the 300 days before, there were 115 days in which there were
no murders, shall we say. In the period after the execution there were only
74 days. There were less days afterwards in which there were homicides. In
other words there were more homicides after the executions than before. So
you would assume from this particular statement that if you increase the
number of publicized executions the homicide rate would go up. These figures
would suggest that an increase in executions would increase the homicide rate.
I am not prepared to state that myself; I am only interpreting the figures.

Q. In my opinion, up to date, the judge presiding at the trial in a case of
murder should have the alternative of condemning the accused, if found guilty,
to death or condemning him to life imprisonment. Do you think that such a
compromise would serve society as well?—A. Why should you make the judge
decide? I am answering the question with that kind of feeling. It seems to
me that the decision before the law is either that we are not going to use this
form of punishment or that we are. Say that two men are convicted of murder.
The judge has to make up his mind whether he picks one man to be executed
or allows another to live. It seems to me it places an undue strain on a personal
estimate. There would be no real guidance in the law. It says, “You are the
judge. Why have you had one man executed and another man not executed?”
My feeling is basically against that. I think it is better to have it clearly
written into the law as to how the judge should act on the case, if possible.

Q. Even if in certain cases the evidence is weak?—A. If you mean that the
only choice is that between the existing law and making the sentence not man-
datory, I would say that a non-mandatory sentence would be a step in the right
direction. To my mind it is not as satisfactory as a clear statement in the law
as to how the judge should act.

Mr. MoNTGOMERY: Would you consider that the jury might make that

decision?
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The WiTnNESS: I am not familiar enough with the law to answer on this
point. This is the sort of question which I am not competent to answer.

Mr. MoNTGOMERY: I should not be interrupting.

Hon. Mr. Fagrris: It is related of the late Judge Rouleau of Calgary that he
said, “I give you six months; if I were sure you were guilty, I would give you
two years.”

Mrs. CaAmMPBELL: There is so much difference between the sentences that
are handed out.

By Hon. Mrs. Hodges:

Q. Do you not think that much depends on the difference in the evidence
and in the persons? A murder trial usually lasts a fairly long time, and I sup-
pose that a judge has knowledge of certain factors which are applying. You
cannot put those into statistics. There are so many other factors contributing.
The judge usually takes those into consideration, do you not think?—A. I would
imagine that it does. I am certainly in favour of a compromise between making

. it non-mandatory and having the decision made by the judge.

Q. I would hate to get into the position where no judge exercised clemency
or wanted to be fair. There are many cases where clemency is recommended.
—A. If you are dealing with national law, you recognize that the responsibility
is a national responsibility. You try to equalize justice in every part of thée
country; crime may look different out in a frontier area or in the slums of a
city, and judges from these various areas have different outlooks. A crime may
seem much more heinous—even murder—in one community than another. The
law should try to statutize judgments irregardless of local sentiments.

Q. It is always heinous to the victim, wherever you live.—A. To the victims’s
relatives. ;

Q. And to the victim. We must not lose sight of the fact that there is
another side to it.—A. My point is: how do you ensure regularity of justice?

Hon. Mrs. HopGes: I do not suppose that you could ever ensure it in any law.

Mr. LEpuc (Verdun): I have only one more question. In the middle of
page 11 of your brief, you give the following quotation:

The subjection of criminals to more than one whipping was not
effective in changing their criminal habits.

Does that mean that only one whipping would be effective?

The WITNESS::No, it merely adds to the preceding paragraph. Some people
might suggest, after reading the first paragraph, that if you give them enough
whipping it will work. So the author of this has said, “Let us look at the people
who have been whipped more than once. Does that make it effective?” Then
he gives statistics pointing out that it does not.

Mr. WincH: I have twe or three questions I should like to ask the wit-
nesses. The answers may appear obvious, but I should like to have them for
the record. As the John Howard Society is an organization interested in the
rehabilitation of criminals, the members and employees of the organization
must have a keen insight into the personalities, emotions and outlooks of those
with whom they are dealing. Now, that being axiomatic, I take it, what in
your estimation would be the sense or the logic of infiicting corporal punish-
ment again on those who have had it previously, because of an infringement
of prison rules? I have in mind that in the past few days I have been investigat-
ing two cases of men who have had corporal punishment. Both men are under
40. One man has had the paddle 100 times, and the other man has had the
paddle 185 times. I know that, because I have seen and I have checked their
prison files. Now, from your knowledge of human nature and your studies
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of the minds, personalities and emotions of those who break the law, can you
see any sense or logic in again giving corporal punishment to individuals of
that type if they again break the prison discipline?

Mrs. CAMPBELL: Are you asking me?

Dr. MacLeob: I think that my previcus answer covers your point. I would
suggest that anybody who has committed an infringement of prison regula-
tions and is now up for corporal punishment should be given an examination,
not only by the prison physician, but by the prison psychiatrist or by some
psychiatrist appointed by the state authorities or legal authorities. I think that
in nearly every case the psychiatrist would give as his opinion that corporal
punishment in this case would not in any way deter the individual from com-
mitting the crime again. I am speaking now from my own clinical experience
only, from the number of criminals or persons I have seen in prison or 9utsu?.e
of prison, or the same type of individual who gives trouble as a pat1e1:1t in
mental hospital—and I believe the kind of individual who commits infringe-
ment of prison regulations is usually the type of individual who is not affected
by corporal punishment and I think every case you would care to investigate
would bear me out.

Mr. WincH: Then, I have a follow-up question on the same two cases. Both
those men are still in the penitentiary and in addition to their past history of
the paddle both men have been in solitary or in the “hole”, as you call it, for
a period of nine months and they are still in there. Would you, from your
experience, think there is any chance whatsoever of your organization or any
individual organization being able to rehabilitate them into useful members
of society?

Dr. MacLeobp:: Perhaps I could speak to this point by referring to other
developments which have taken place, in the treatment and care of the
mental patient. Most of the reforms have resulted in a greater freedom
from solitary confinement and the straight jacket. Admittedly modern drugs
have made this more easy than it was, but I remember the time when these
drugs were not available and I had the opportunity of comparing the behaviour
of mentally ill patients where restrictive measures were severe and mentally ill
patients in institutions where restrictive measures were not severe. There
was no comparison at all in terms of the ease with which the mentally ill
patients in the institutions where restrictions were less severe could be
made more socially useful. If solitary confinement were forbidden from this
day on and corporal punishment was forbidden from this day on I have no
hesitation in saying that I do not feel from my experience you would find
any worsening of behaviour on the part of the individual prisoners and my
clinical opinion is that you would be surprised at the betterment which
would occur.

Mr. WincH: I have one more question which I imagine would be classified
as a clinical or scientific question. If you had under the present regulations
the power of imposition of corporal punishment or of solitary confinement
for infringement of penitentiary regulations in which instance do you think
that the task of rehabilitation is the tougher, in the case of the one who has
the corporal punishment and the physical punishment and his emotional
reaction to it, or the mental reaction of the one who is strictly in solitary
confinement over a period of many months; which one do you think is
actually the more damaging to the rehabilitative process of those individuals?

Dr. MacLeop: I think there is no deubt that the deleterious effect of
isolation is even more severe than capital punishment.

Mr. BRowN (Brantford): Mr. Chairman, I would like to congratulate the
John Howard Society on its brief. There are a couple of questions I would
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like to ask with respect to one or two of the arguments which were advanced
in support of the brief. I believe Dr. MacLeod put forward a rather interest-
ing observation. As I recall it, in the case where the death penalty were
abolished for murder, he put forth the suggestion in connection with protecting
the police that in order to prevent injury to the police that the death penalty
be mandatory only if the offender in his efforts to escape or elude the police
resorted to violence; that in such an instance the death penalty would be
mandatory. I wonder if it could not be argued from that that he believes
that the death penalty is a deterrent because you have here a situation where,
to prevent one murder we have the death penalty which is not mandatory but
to prevent the possibility of two murders the death penalty is mandatory.
This could be argued from that that the death penalty is a deterrent to the
crime.

Dr. McLeob: I should like to say that the behaviour of a human being is
determined to a great extent by his emotional state at the time. If a person’s
emotional state is disturbed, and you have an excited, panic state in the
individual, or a state of extreme hostility, we know under these conditions
that reason is in abeyance and the individual will commit acts which he
would not commit in the more calm and reasoned state of mind. We also know
that these disturbed states to which I refer, sometimes occurring in aggressive
psychopaths, are self-limiting in nature, that is may be episodic and very
often the committing of the aggressive act is enough to bring the person back
to his senses. Now., I would suggest that the knowledge that the person
might meet death plays no part in inhibiting him during the time his emotions
are aroused, when he is cornered or in an enraged condition; but shortly after
the shooting or killing, the person is in a different state of mind and in that
state of mind he would act as we would act as normal human beings. If you
knew there were two lines of action open, one which would involve a certainty
of not losing your life and the other where you ran a very high risk of losing
your life, I put it forward for consideration that what I have proposed might
be one way of handling this problem because I think it is common experience
that if you study the convicted prisoners, you will find that they are quite
good prisoners and in many cases seem to function as reasonable human
beings. I am going to suggest the same argument I put forward with corporal
punishment. The child who is affected by it only needed it once or twice and
never needed to get it again. They do not commit the type of misbehaviour
which calls for corporal punishment. The type of child who is unaffected
by corporal punishment is the child who repeatedly commits the behaviour
which calls for it;’ the same with capital punishment. I think it deters people
who do not need it to deter them, and does not deter the type of individual
who has not inner psychological deterrents at his disposal. I think that

_ psychological disturbance is not a constant but a fluctuating state and I would

suggest that many murders are committed by individuals in a temporary state
of disordered reason and ef disordered functioning and I think that when
the disordered functioning settles, these individuals would then be deterred
by the knowledge that if they did not give themselves up immediately they
ran the risk of being convicted of murder and executed. That is the argument
I was putting forward. I.think the crux of the matter is that human beings
do not function persistently at one level. They might be disturbed and
episodically disturbed. The effect of the death penalty -in one case as a
deterrent would: be very different from another case.

Mr. BRowN (Brantford): But in some cases, it would be a deterrent?

Dr. MacLeop: Yes, but I am suggesting that, in the type of individual that
it would be a deterrent, there are other psychological deterrents in that human
being that would be more effective.
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Mr. BrownN (Brantford): In the brief there is a further argument in
connection with the protection of police, on page 7, where it is suggested in
paragraph 3 that if a provision in the Criminal Code were made for an increased
penalty for carrying firearms it might deter individuals from carrying firearms.
Well, could not the same argument be used in respect to capital punishment,
that an increased penalty or the supreme penalty of the death sentence would
likewise deter; being an increased penalty beyond and above life imprisonment
it would likewise deter the committing of murder.

The WiTNESs: I would like to suggest that this argument, the protective
value of capital punishment for police, is put forth in terms of what I have
experienced to be a general argument concerning the deterrent value of capital
punishment. Now, it seems to me that the major argument runs on the idea
that capital punishment deters professional criminals—as I remember the argu-
ment in the British Royal Commission—from carrying firearms or from
association with people who do carry firearms. I would like to advance a
suggestion here that the problem in my mind is to stop them from carrying
the firearms and that the threat of capital punishment does not do that directly.
In other words, if you want an easily perceived and very direct problem which
cuts out that measure at that point it seems to me—I am not advancing this
as a clear statement but just that the matter should be looked into—but it
seems to me that, if the purpose of the penalty is to keep criminals from
carrying firearms, then one should make the penalties very severe for carrying
firearms. ;

By Mr. Cameron (High Park):

Q. I have been wanting to ask two questions. I should like to ask,
having regard to the fact corporal punishment is a type of punishment
restricted to certain particular crimes, and also having regard to the fact
that we here have nothing at all to do with prison punishment but the punish-
ment which is going to be administered under the Criminal Code, do you
not think, members of the panel, that there are cases in which corporal
punishment with a moderate sentence so far as time is concerned would be
a more appropriate arrangement than, shall we say, a longer term of imprison-
ment without corporal punishment? Let us use the analogy of a child who
gets a sharp punishment and then knows that it is “all over”: it does him
more good than if you gave the child a longer punishment by taking his
pleasure away from him and showing for an undue length of time that you -
still regard him with disapproval—A. You are suggesting that corporal
punishment be considered in lieu of imprisonment?

Q. In some particular cases. I point out that it is restricted by the
Criminal Code to certain types of offence, for one thing, offences of violence
against the person. I am just asking your opinion—whether you do not
think that is something worth while retaining in the Criminal Code, instead
of abolishing it, in appropriate circumstances. A judge, when he comes
to pass sentence, will have before him a prisoner’s record and if that record
shows that corporal punishment has been applied before and has not been
effective, a wise judge will not apply it .the second time.—A. I will only
say in this connection that if I recollect correctly in Maryland state they
did ask what sorts of people—not only insterms of crime alone—were given
these sentences which involve corporal punishment and they noted that as
you went down in the socio-economic scale of society that the numbers
increased. People from middle-class families were never assigned corporal
punishment, but as you got down into the lower socio-economic brackets
there seemed to be a higher correlation. In my opinion it is exacfly the
wrong procedure, because that type of person—the type of person who comes
from these slum gangs—will go back and boast about it.
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Q. I am not in favour of discriminate corporal punishment. I am trying
to get this confined to the restrictive field of a certain type of crime and to
ask you whether you have any opinion on whether or not it would be better
to retain corporal punishment with a moderate sentence or to give a person
no corporal punishment, but a longer term in prison?—A. I would have to
“hedge” on that until I know what is happening to the man while he is
in prison.

Q. How does that enter into the situation at all?—A. From what I know
of a great number of reform schools, I think that sentencing a person to them
is one of the worst things you could do to prevent a person following a life
of crime. Corporal punishment in those circumstances is less likely to incite
him to a life of crime. However, I would not try to suggest which is more
effective as a deterrent.

Q. I shall refer again to my analogy of the small child. A person has
been convicted. The law enables a judge, if he deems it appropriate, to sentence
him to corporal punishment. Do you know if there are some cases where that
is a more appropriate and effective punishment than a longer prison sentence?
The Minister of Justice when he was here, told us that in cases where there
was a long sentence of imprisonment imposed, no corporal punishment had
been ordered, but it seems to me that short sentences and corporal punishment
is a more appropriate arrangement. I am asking you if that can still be the
case in certain individual types of crime.

Dr. MacLeop: I think there is a danger in trying to draw too close an
analogy between a child and an adult. The case is different in regard to a child
which although it may be punished, is still in relationship with the family,
and is still accepted by it; or in a school where corporal punishment is not
regarded as disgracing whoever receives it. In such circumstances a schoolboy
offered the choice between doing an imposition and receiving corporal punish-
ment may quite often accept corporal punishment in lieu of the more boring
form of penalty.

When you come, however, to society—I must speak here as a physician
and you must remember that a physician is biased as he is concerned with
rehabilitation or with the care of a human being. It is not his province to
consider justice; it is his province to deal with an individual who is ill, whether
his illness arises from a physical cause or from anything else—I do say that in
our prison conditions today the infliction of corporal punishment so degrades
an individual that it makes it very difficult for him to fit into society again,
and I certainly know it makes it very difficult for those who are concerned
with his rehabilitation to help him later on.

Mr. CAMERON (High Park): That is why we are having difficulty in under-
standing each other—because I am looking at the justice of the sentence and
you are thinking of the effect it is going to have on a man with regard to his
rehabilitation. I suppose the same thing applies to capital punishment. We
had a witness here from Saskatchewan and I tried to make that point with him.

“Senator Farris has now referred to it again—what about justice? We have got

our criminal convicted. We know he has not been deterred from crime, let us
say murder. We know that if we execute him it is probably not going to deter
anyone else from committing a crime. He has been convicted. What emotion
which could be raised in his favour by learned counsel has been exhausted,
and now he stahds, stark and naked before the public as a convicted murderer.
Is it justice that we should hang or execute him by any means, or should we
sentence him to life imprisonment? Based on these facts, is it a justice?

Dr. MacLeob: I still contend that I am not competent to answer that
question. I am a physician.
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By Mr. Cameron (High Park):

Q. That is the “A” in your brief. Your “B” is because it does not deter,
because there are possibilities of a miscarriage of justice, either by a person
being hanged who is not guilty of murder, or excuses on the ground of the
sentiment of the jury. I just want to get your opinion with regard to a person
who has absolutely committed murder, when the sentence to death, by whatever
means, is a just sentence. Is it too severe a penalty?—A. I can only repeat that
I do not think it is our function to talk on those points. We feel we should say
something to you which is more reliable than our opinions as private citizens.

Q. I would like to have your opinions as a private person.

The PrReEsDING CHAIRMAN: I understand what Mr. Cameron wants to know
is what each one of you feels privately—as one might stop someone on the
street and ask him for his views on a particular question.

Mr. Brair: If I may interject, there are various theories of punishment
which are known to experts in that field, and perhaps the witness could help
Mr. Cameron by indicating which theories of punishment now prevail.

The WiTNESS: Most of the theories of punishment revolve around certain
ideas of what you want to happen. If you are interested in lowering the inci-
dents of crime in society rather than revenging yourselves—

Mr. CAMERON (High Park): I do not like that word “revenge”—it is not a
proper one to use. p

The WiTNESS: I am perfectly willing to withdraw the word. When you
talk about theories of punishment, most of them refer, I imagine, to prevention
or rehabilitation. :

To a question on that level we suggest that, in so far as we can get evidence
together, the suggestion is that capital punishment does not show up as having"
a more deterrent value than life imprisonment.

There is one small point in the brief with regard to justice—indirectly—and
that is the possible miscarriage of justice.

By Mr. Cameron (High Park):

Q. I tried to make it clear that in the particular question I was addressing
myself to, there had been no miscarriage of justice. This man had been
properly convicted.—A. If he were later found to be insane—

Q. I want an opinion on a hypothetical case. I do not want it clouded by
the idea that there might have been a miscarriage of justice in some way, either
beforehand or afterwards, or that some jury might fail to have taken into
account what it should have done on account of sentimental grounds.—A. I
would prefer not to answer the question.

Mr. BoisverT: Mr. Westley, would you give me your definition of
“deterrent”? We hear so much about the word that I should like to hear your
definition of it.

The WiTNESS: A deterrent is a measure which prevents an individual from
carrying out an act, in the case of capital punishment I refer to its effectiveness
as a measure which prevents people in the population of a country from com-
mitting murder.

Mr. BoisverT: We agree on your definition. Now is it possible to compile
statistics which might say that there is no deterrence in the minds of anyone in a
community or in a society as a whole.—A. This argument has been raised before.
It seems to me you can make an assumption that if you take the large mass of
the people in a community, particularly when you run this group into millions,
at that point statistical figures on the number of crimes do reflect to some éxtent
the deterrent effect of the measures.
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In the instance of capital punishment, what we find is: whether or not it
is used, these large figures on the percentage of homicide do not seem to change.

Q. Turning now to your statistical table on page 3 on which you base
your argument. Are there any statistics which I see on pages 3 and 4 on which
or from which we could find cut the number of those who committed murder
and who were not arrested and committed to trial during that period of time.
—A. You can say nothing about the murderers. These are homicide death
rates.

Q. Your statistics are based on convictions?

The PRESIDING CHAIRMAN: Would not the other statistics you refer to be
in the possession of the provincial authorities?

Mr. BoisverT: I do not know. I would like to know if we can take them
into consideration and call for statistics of those who committed murder during
the period of time and who were not arrested, then the number of those who
might have committed suicide after having committed murder; and then those
who have killed each other, according to the law of the jungle, as in the world
of gangsters. So if we had all the statistics, do you not think that the statistics
upon which you are basing your argument could be of no value at all?—A. No,
I do not, and for this reason: I agree with you that statistics of this kind are
always incomplete, but I would like to make one observation: that these figures
are drawn from Professor Sellin’s figures, and that you have, in your proceed-
ings, more ample discussion on the basis of the various statistics.

But the statistics stated here are, I believe, the most useful, because the
states being compared are adjoining, and have the same economic and cultural
patterns. The reason why I think that, if you added the other type of statistics
to these statistics, the picture would not change is because this pattern here
also holds for many other areas of the world.

The other areas are not worth citing because they are not good comparisons.
Nevertheless, where you find abolition of capital punishment, the statistics tell
the same story although the data on which they are based is probably not the
same.

Q. Don’t you think it is hard to base a judgment on such statistics, when,
as you have said, those statistics are based not on the number of murders com-
mitted within a period, but on the number of convictions during that period?
—A. Why assume, as you are assuming in this instance, that in Maine, which
is an abolition state, the basis of gathering statistics is going to be any worse
than in the other two states? If you improve statistics, would you not have a
similar improvement in abolition and in non-abolition states? Is that not a
logical assumption? In lieu of some reason for stating that this form of
gathering statistics is biased in favor of abolition, I do not see the relevance of
the point you are making.

Q. I have one more question, Mr. Chairman. I am sorry. In your brief
you brought up the point that there could be a miscarriage of justice. But is
it not possible also that a~great many guilty people escape through the same

process of law?

Mr. Brair: I think the brief I’nentio‘ns that.

The WiTNess: I am not clear about the question, but I feel that I have
already said that in the brief. I will agree with you that that is one of the
points about miscarriage of justice.

The PRESIDING CHAIRMAN: Are there any more questions?

By Mr. Blair:
Q. Just to clarify my understandmg of table 1: This table refers to the
deaths reported as homicides and not to convictions?—A. That is my under-
standing but it can be checked against Professor Sellin’s figures.

pe
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: Q. I would like to ask you a further question. Did I understand you
correctly to say that you felt, in view of the present conditions in prisons, it was
preferable to retain or extend the area of corporal punishment as an alternative
to a prison sentence?—A. No. I was trying to suggest that if you talk of what
are in many instances bad prison situations—I am not saying that all
prisons in Canada or anywhere else are bad; but only that there are many
of them where conditions are not very desirable—that from the case records I
have seen in my study of juvenile delinquency, it seems to me that prison is .
one of the contributing factors to a life of crime. I think that flogging is a
lesser experience than being confined to prison. So I was not answering the
question in the light of its desirability as a deterrent. This I cannot do, but I
would suggest that it is the lesser of two evils as an encouragement to a life
of crime. If you were to turn the question around and say, ‘“Which one of
the two—imprisonment or flogging—encourages a man most?” I should be
inclined to say that imprisonment would, from my own reading of the matter.

Mr. BLAaIR: Do any other members of the panel wish to comment on that?

Mrs. CampPBELL: I should like to put it this way. General Gibson, as
Commissioner of Penitentiaries, and many people who are in the penal field
realize the limitations and are working toward better conditions. We shall
look forward to the day when the prisons will be staffed by professional people
who have an understanding of abnormal behaviour. Therefore we hope that
when it is necessary to incarcerate somebody, the period of incarceration will
help them to become more socialized. True reform can only be developed
slowly, and there are only a limited number of professional people with the
necessary experience. I personally would hate to say that we advocate flogging
until such time as we have the types of prisons that we in the penal field are
looking forward to having in Canada. That is the only thing I would like to
add.

The WiTnNESs: May I say that I also would agree, to the extent that the
prison experience is a real rehabilitation experience, that this would reverse
the situation completely in my mind.

The CHAIRMAN: If there are no further questions, I would like to thank
Mrs. Campbell, Professor Westley, and Dr. MacLeod for their attendance here
today. You have been very helpful, and I am sure that we have profited greatly
by your evidence.
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MINUTES OF PROCEEDINGS
WEDNESDAY, March 9, 1955.

The Joint Committee of the Senate and House of Commons on Capital and
Corporal Punishment and Lotteries met at 4.00 p.m. The Honourable Senator
Hayden, Joint Chairman, presided until 4.55 p.m. when Mr. Don. F. Brown,
Joint Chairman, assumed the Chair immediately prior to the questioning period
for the remainder of the proceedings.

Present:

The Senate: The Honourable Senators Hayden, McDonald, Tremblay, and
Veniot—(4).

The House of Commons: Miss Bennett, Messrs. Boisvert, Brown (Brant-
ford) Brown (Essex West), Fairey, Johnston (Bow River), Leduc (Verdun),
Lusby, Mitchell (London), Montgomery, Murphy (Westmorland), Shipley
(Mrs.), and Winch—(13). ]

In attendance: Mr. J. Alex. Edmison, Q.C., Queen’s University, Kingston,
Ontario; Mr. D. G. Blair, Counsel to the Committee.

The presiding chairman (Senator Hayden) called the witness.

Mr. Edmison presented and read his brief, which documented certain
episodes that occurred in Canadian executions, as well as a brief on abolition
of corporal punishment (both of which were distributed to all present).

During the course of his presentations, Mr. Edmison referred to the
following documents which he tabled for reference by the Committee or the
Press, subject to being returned to him when the documents have served their
purpose: —

1. Two letters by Arthur Ellis: one originated about 1937, the other
‘on December 23, 1935;

2. Two volumes entitled “Scrapbooks of Robert Bickerdike, M.P.”
Mr. Edmison was questioned on his presentations.

The presiding chéirman expressed the Committee’s appreciation of the
presentations made by Mr. Edmison.

The witness retired.
At 6.10 p.m., the Committee adjourned to meet again as scheduled.

3 A. Small,
Y Clerk of the Committee.
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EVIDENCE

March 9, 1955.
4.00 p.m.

The PreEsIDING CHAIRMAN (Hon. Mr. Hayden): I call the meeting to order.
We have a quorum. Our witness today is Mr. J. A. Edmison, Q.C., assistant
to the principal of Queen’s University. He will read his brief since we received
it only today and we have not had a chance to get it around to members of
the committee so they could digest it before the meeting.

Mr. J. Alex. Edmson, Q.C., Assistant to the Principal, Queen’s University: (Past
President of Canadian Penal Association; Past Presdent of International Prisoners’ Aid
Association; Past Director, American Prison Association; Member of Special Com-
mittee of Department of Justice for Study of Remission and Parole), Called:

The WiTtnEss: When I first received the invitation to appear before you
I doubted if I could make any substantial contribution to your deliberations.
However, your counsel, Mr. D. Gordon Blair, inspected some material in my
library in Kingston and suggested that it might be of some value to your
committee. That is why I consented to come here today. I should perhaps
caution you that I cannot speak with the firm conviction of some of your
previous witnesses who have put forward strong opinions on both capital and
corporal punishment. On the first of these, certainly, I am still doing consider-
able soul-searching, despite my twenty-five years of interest in criminology
and penology. For two main reasons I have taken no public stand on capital
punishment. In the first place, my own opinion, for or against, has changed
more often than I care to admit. Secondly, I considered that involvement in
capital punishment controversy would interfere unduly with my major interests
of prison reform and prison rehabilitation.

I found that a lot of people who are interested in the capital punishment
question, for or against, are not interested in matters of prison reform generally.
I can tell you that death penalty debate has split more than one prisoners’ aid
society right down the middle. Consequently, whenever I have taken part in.
setting up a John Howard Society in a Canadian community, I have advised
the charter members to stay clear of this contentious subject. Penal reform
has opposition enough without linking it to capital punishment issues.

On the advice of Mr. Blair it is my purpose now to file with this committee
some documentation of a rather unusual character. The first source I will
refer to is the late Arthur Ellis, the once well-known Canadian hangman, who
died in Montreal in 1938 at the age of 74 years. Ellis was not his real name,
but it was the one he used professionally.. He told me he took the name from
his uncle John Ellis who was the official British hangman from 1901 to 1923.
When I was a practising lawyer in Montreal during the nineteen thirties I
knew Arthur Ellis very well. He would often come in to see me in my office.
He informed me that he had assisted his uncle in executions and had acted in
a similar capacity to James Billington and James Berry who also were official
British hangman for certain periods. He apparently had worked with these
men in both the United Kingdom and the Middle East. In 1935 he wrote in the
front of my copy of John Laurence’s book “A History of Capital Punishment”
(published in London by Sampson Low, Marston & Co., Ltd.) that this volume
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was an “inspiration” to him and that he himself, Arthur Ellis, had worked for
“27 years as an executioner” and had “officiated at 600 executions”.

He built up that total by including the executions he was engaged in in the
United Kingdom, and especially in the Middle East. He would discuss his
personal problems with me and would sometimes leave memoranda to be typed.
I have here two examples of these. It is possible that you will think some of
his views worthy of attention, coming from a man with his specialized experi-
ence. Here is a copy of a letter he wrote to a newspaper about 20 years ago at
the time another committee was sitting in Ottawa (1937) studying certain
aspects of capital punishment. I will quote it in full. (Arthur Ellis, as you
will see, was obviously annoyed at this former committee for the reasons he
mentions, but in the course of his criticism of the committee he does make a
recommendation which may be of interest to you now.) This then, is from
the pen of Hangman Ellis—

In your issue of February 16 I see a report that the federal
! committee, sitting in Ottawa, was, when the question of the lethal
chamber for executions arose, so considerate and just as to presume that
I might be a biased witness and that because I may lose my job I could
not render an impartial nor a competent testimony. If that part was
not so incongruous, at least it would be amusing.

I am in mind to tell you, gentlemen of the committee, who are
asking for a change in the method of carrying out the death penalty
that the real and true reason why I was excluded was that the members
are afraid to meet me in public debate. And when it comes to being
impartial, did the committee not by its selfsame action of declining to
hear me, manifest that it is enveloped in partiality.

I notice that C. P. Plaxton (he was then deputy minister of Justice,
was he not?) has admitted that most provincial attorneys general are
in favour of executions being done in a centralized place. For the
illumination of the other members of the committee, I hereby affirm
that I have for a quarter century advocated and struggled to have this
very centralization plan accepted. In a certain measure I did succeed
on this point. -

I was able to convince the provinces of Manitoba, Saskatchewan,
Alberta and British Columbia of the feasibility of carrying out execu-
tions at central points. It is my hope that other provinces will follow
suit and adopt the practice.

I note with some amusement that a few sheriffs are to attend the
next hearing. Any sheriff who attends an execution is only a witness
and plays no part in the picture. I hate to think that members of a
parliamentary coimmmittee have not yet learned what most school boys
know; that seven out of ten sheriffs attending an executlon shut their
eyes until the trap is sprung.

I contend that this is a matter in which my experience eminently fits
me to help the committee in any way I can. That would have been my
desire. In fact, I might add that my sympathy goes out to those
responsible for all this storm in-a tea cup.

When it is all over and the amendment to the criminal code, or the
committee’s report is shelved to get musty and dusty in a pigeon hole
there will always be the satisfaction on your part that you utterly failed
in your objective simply because it was a subject that you did not at all
understand.

And as the members of the committee grow older and reach the
twilight of their lives they will have learned that amendments, like ships,
pass in the night, and the gentlemen can ask themselves if they haves
been worthy of their hire.
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You will gather that Mr. Ellis was evidently wrought up when he composed
this epistle in his own inimitable style.

Mr. WincH: It is as up to date now as it was 20 years ago.

The WriTtnEss: I would not know about that. ;

However, at all times he was’ insistent on the necessity of a centralized
place of execution in each province. He related to me several incidents of a
crude nature which had occurred before, during, and after executions in small
county seats in various parts of Canada. He considered centralization to be
the only solution.

I do not know Mr. Chairman whether ‘you want me to give illustrations
of what I mean. Perhaps during the question period members may ask
questions about the type of incident in respect to which Mr. Ellis complained.

Another exhibit I have here from Mr. Ellis is ten handwritten pages of a
letter which he addressed to the Toronto Star on December 23, 1935, but never
despatched. I probably discouraged him from sending it because it contained
some ill-tempered observations on a certain bishop who opposed capital punish-
ment. However, in this document the hangman makes the following perhaps
surprising observations—

Hanging belongs to the past age. . .. I am strongly in favour of the
electric chair, not only on the ground of Humanity but it is safer in
every way and it is instantaneous.

(We might quarrel with his choice of the word ‘“safe” in this particular con-
nection—but he was very sincere in his preference of electrocution to hanging.
In 1935 he also wrote a letter to the sheriff of Hamilton opposing hanging as a
method and advocating that the scaffold at Hamilton jail should be ‘“demolished”
since he considered it a ‘“dangerous apparatus’!)

Mr. Chairman, I have quoted his first letter in full. Also I have here
10 pages of handwritten material which I will file or lend to the committee.
I do not know whether or not to read all of this letter mentioning some of
the points Mr. Ellis makes in this letter which never reached the Toronto Star.
He complains about a bishop who had criticized the hanging of a woman
in Ontario, and he says: “I am of the decided opinion that the Right Rev.
Bishop knows nothing of the subject on which he spoke. In other words he
will be understood to imply that because one of those to be hanged is a
woman she is entitled to more mercy. What a statement to make. He will
know that the person who was responsible for the phrase ‘woman is the
weaker sex’ was either a bachelor or a moron.”

The PreSIDING CHAIRMAN: What is the date of that letter?
The WiTnEss: December 23, 1935.

It may not be out of order to make some observations on the life of a
public executioner as gleaned from the many confidences vouchsafed me by
the late Mr. Ellis. He, by nature of his occupation, was a lonely man with

very few friendly contacts. (His widow wrote me that she had been married

to him for 64 years before she learned his true occupation.) His chief com-
plaint was that although he considered himself a part of the judicial system,
“like the Minister of Jusfice”, he used to tell you, he had no status and was
not even paid an annual salary. This last was a severe handicap to him
as he, because of social stigma, was virtually unemployable otherwise. I can
certify this to be true because I once got him a job in a department store.
He was let out a few days later when he was recognized by customers who
complained against being served by “the public hangman’”. He considered
it rather revolting to be paid “by the job”—with half fee when there was
a commutation.

I will file this documentatlon in the handwriting of Arthur Ellis.
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I remember one time when he came into my office and his face had fallen
very considerably. In fact he was a picture of dejection. The reason was
that he had received a telegram from Ottawa containing news of a com-
mutation, and he said: “This is a very bad thing for me.”” Of course he only
got half his fee on such occasions.

Despite his poverty he always resented the suggestion that he sell pieces
of the rope used in a hanging. He claimed that other Canadian hangmen
had done this in the past to supplement their uncertain incomes. Certainly,
I can subscribe to the contention of Mr. Ellis that if the distastefui work of
the executioner must be performed in Canada, the functionary should have
the security of a fixed annual income. I must admit that I do not know the
present financial arrangements and my comments concern those in force prior
to World War II.

In addition to the material from Mr. Ellis, I would like to file with the
Committee two scrap books on capital punishment compiled' by the late
Robert Bickerdike, M.P. Mr. Bickerdike who represented Montreal ridings
during several parliaments, first, I believe, for St. Lawrence and then for
St. Antoine, commencing in 1900 and ending in the 1920’s, was the
acknowledged champion of the forces against capital punishment in Canada.
He introduced several parliamentary bills towards this end. He spoke and
wrote a good deal on the subject. While I never met Mr. Bickerdike personally,
I did carry on a correspondence with him when I was a high school debater
seeking material on capital punishment. These scrap books, which were
given me many years ago by Mr. Bickerdike’s family, contain a good deal
of factual information on death penalty episodes in Canada over a considerable
period.

Members of this committee may find these volumes a useful source of
reference if they seek data on so-called ‘“bungled hangings” in Canada. I say
this advisedly, because I am afraid we here cannot say what the British Royal
Commission on Capital Punishment said in 1949: “There is no record during
the present century of any failure or mishap in connection with an execution
and as now carried out execution by hanging can be regarded as speedy and
certain”. I say we cannot say that of Canada because in these carefully kept
Bickerdike scrapbooks will be found contemporary press descriptions of°
Canadian hangings which were neither “speedy nor certain”. For example, the
execution of Benny Swim in Woodstock, N.B. on October 6, 1922, when the
hangman substituting for Ellis was allegedly intoxicated and the condemned
man had to be hanged a second time, with one hour elapsing before he was
certified dead. g

There are also extended references to the bungling of the Sprecage hanging
in Montreal in 1919 when the victim died from strangulation and not from a
broken neck one hour and seventeen minutes after the drop. The decapitation
of the woman in Montreal in 1935 is another bungled case of which the com-
mittee might take some notice.

That was the one that Ellis had objected to the bishop'referring to, because
there had been a suggestion that he had bungled—I can give an account of
this now or later.

Some Hon. MEMBERS: Now.

The WiTnEss: This seems to have been a very sore point with Ellis, because
he regarded it as a blow to his professional pride. He was very mad at some
sections of the press who had criticized this particular hanging, and his story
was as follows: there were three executions that day, as I remember, the woman
and her two accomplices. He was given the weight of the woman, but during
the period of her incarceration after arrest, and during the trial, she put on .
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weight, and by the time she came into his hands she weighed 40 or 50 pounds
more than the weight he had been given on a piece of paper, and there was a
decapitation, perhaps some of you will remember.

Mr. WincH: That is the thing I spoke about, Mr. Chairman, at a previous
meeting.

The WiTNESS: For a long time Ellis had a file in my office containing as
protection for himself, the actual piece of paper from the jail, giving the
incorrect weight. It was a matter which disturbed him very much as it would
be brought up constantly in the press, and he felt that he had been the victim
of unfortunate circumstances. That is the case which the bishop had been
talking about, and Ellis objected to this reference. In one of the Bickerdike
scrap books there is a passing reference to the McCullough hanging in Toronto
in 1919 at which ‘“several regrettable incidents took place”.

It may be of interest to the committee—those of you who read the novels
of Morley Callaghan—that in his book which is entitled “It’s Never Over”, the
book commences outside the Don Jail at the McCullough hanging. I was with
Callaghan at the time and we were on our way to school. We stood at the edge
of the crowd. -

Years later hangman Ellis gave me some graphic details of his part in the
bizarre performance. He said that it was one occasion when he thought his
life was in danger. They were clamouring for his scalp, and Ellis told
me that he got a glimpse 6f them outside the window and he did not like what
he saw and he left the jail in the black Maria with prisoners on their way to
trial. Many years afterwards he said that it was one execution when he believed
he was in personal danger.

Regarding public scenes at hangings, I understand from press accounts of
an execution at Cornwall within the last year there were also some unfor-
tunate crowd incidents owing to the lack of proper facilities in keeping the
hanging from public view. This was the point which Ellis often made to me
in my conversations with him, namely that in smaller centres it was quite
impossible to avoid some of these incidents.

In this connection, I would like to quote from an editorial appearing in one
of the clippings in the Bickerdike scrap books, which reads as follows:
Excuses are not reasons. In the infliction of the death penalty there
is no possible excuse for “regrettable incidents”.

It is apparent from the scrap-books that in the period from 1919 to
1923 Mr. Bickerdike had gathered a considerable following of people opposed
to capital punishment. A great many leading Canadians of the day are
quoted in his support, including the Hon. D. D. McKenzie, Solicitor-General
of Canada in 1923. I also remember some of the accounts which said that
the wife of this solicitor-general took a great deal of interest in this subject
and spoke to many meetings across Canada against capital punishment. I
offer to lend these two scrap-books to this committee because I think they
*will be a useful source of information. They cover a considerable period of
time in Canada on one side of this‘subject.

The counsel of your.committee, Mr. Blair, has also asked me to supply
some historical data on the subject of corporal punishment. This I will try to
do. Perhaps I should say at the outset that I am opposed to corporal punish-
ment. My reasons will become apparent as I submit my material. We are
dealing here with a form of punishment which was contemporary with the
pillory, the sweat box, the hose and treadmill. The' others have been discarded
but in Canada corporal punishment remains. This is something, I may say,
which is very embarrassing to Canadian penologists who go abroad. (When
I was in Belgium last September, I asked the Minister of Justice if they had
corporal punishment in his country. He appeared quite shocked at this
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question and told me that it had been abolished in Belgium one hundred
years ago. I quickly got on to another subject before he could ask me about
its status in Canada!).

* When I was in France I received a similar answer: there is no corporal
punishment in France. And when I was in Israel, I received a similar answer:
there is no corporal punishment in Israel.

I realize that there are many sincere proponents of corporal punish-
ment. I would like to point out, however, that most of their stated reasons
for retaining corporal punishment were put forward many years ago by
like-minded people who wished to retain flogging in the army and navy.
There is quite a story here. William Cobbett in his “Political Register” for
July 1, 1809, come out with a spirited attack on flogging in the British Army.
He was arrested and served two years in Newgate Prison for “traducing” the
army. On his release, and in fact even during his imprisonment, Cobbett
kept writing attacks on corporal punishment in the army. (He had for
eight years been a soldier himself and had served much of his time in Canada.)
In 1822 he made a great deal of the death of one John Furnel, a private in
the 2nd or Queen’s Regiment of Foot, who died following a military flogging
at Hull, England. Newspapers began to take notice. In the Sunday Times
for February 5, 1832, there was this item—*“Military Torture—Three wretched
men were flogged yesterday in the Armoury-yard, Birdcage-walk. The sight
was dreadful. The sufferers evinced great fortitude. A meeting is to be
called to petition against such horrible punishments.”

I am a collector of old newspapers and I could have brought a great
number of examples of opinions like that being expressed in the press in
England during this Victorian period.

How these victims survived 300, 400 and even 500 lashes we will never
know. (Many, like Private Furnel, did die in the process.) I have here a
grim description of the effect of 25 lashes. It is from a news item in the
‘“Weekly Globe” of Toronto, July 28, 1882, and is a newspaperman’s eye
witness account of a flogging which he attended at the old Central Prison.

I now have something which I do not want to read. It is a blow by
blow account from an eye-witness of a flogging in the old Central Prison
in Toronto, I am going to interject a statement which I make later on in
the brief.

I quite realize that much of what I have been reading to you is quite
revolting. If anyone says that my material is old and does not apply to
conditions and practices today, I have an answer. It is that you on this
committee are weighing the merits and demerits of corporal punishment. You
are entitled to know something of its prior history in Canada. You are
entitled to have described some of the excesses which brought about its
decline in Canada and its complete abolition in many other parts of the
progressive world.

The Presiping CHAIRMAN: I think you should read that, because it would
be of interest to the committee, I do not want to be too sadistic but we have
to come to grips with the subject.

The WitnEss: I am quoting this from the clippings. It is dated July 28,
1882, from “The Weekly Globe”, Toronto.

All being in readiness, the Warden read out the sentence by virtue
of which the castigation was to be administered and as the Deputy-
Warden uttered the word “one,” the “cat,” wielded by one of the guards,
circled itself up snakewise in the air, then shot straight with a hissing
sound, and descending upon the right shoulder-blade of the wretch, left
as a mark of its passage eighty-one roseate spots, obliquely dotting
the back to the waist. By the third stroke the skin had become
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uniformly a deep crimson, as if blistered, and after the sixth
the flesh commenced to quiver and undulate under each stroke.
Every lash caused the colour to deepen until it turned to a sombre
shade of purple; at the eleventh stroke Sayers sunk slightly, this being
the only. evidence that he was feeling pain; he braced himself up during
the twelfth stroke, but numbers thirteen, fourteen, and fifteen again
caused him to sink; at the sixteenth stroke the nine-times-knotted nine
whip lashes flew from the stock, and a fresh cat was substituted.
Blood now began to spurt out at intervals, and by the time the 25th
and last lash was applied the prisoner bore evidence of the instrument’s
cruel effects, his back being a mass of almost blackened flesh dotted
with glistening drops of blood.

Brutal as this account is, there were plenty of Canadians seventy years ago
who approved of this method of punishment. Those who attacked it were
deemed to be sentimentalists.

I have some documentation on this.

No wonder the Hon. Edward Cadogan in discussing the treatment of crime
in the 19th century in his book “The Roots of Evil” (London, 1937, John
Murray, Albermarle St.) said this—“Flogging produced nothing but the worst
moral and physical effect upon the victims”.

It is now difficult or impossible to obtain eye witness accounts of the
administration of corporal punishment except from official sources. That is
perhaps my justification for placing before this committee another description
of a flogging. In a volume entitled “Humanitarian Essays” (William Reeves,
London, 1897), is a section under the heading—‘“A Degrading Punishment”
and it reads, in part, as follows—

What flogging is like in prisons may be learned from a description,
written by Mr. Owen Pike, a barrister of Lincoln’s Inn, of a case he wit-
nessed in Newgate thirty or more years ago, but which is a perfectly
fair description of a flogging to be seen in any of our prisons today.

“The prisoner,” says Mr, Pike, “is fastened to a triangle so that he
.can move neither hand nor foot. His back is bare. The man who wields
the lash shakes out its nine thongs, raises it aloft with both hands and
deals the criminal the first blow across the shoulders. A red streak appears
on the white skin. Again the thongs are shaken out, again the hands
rise, again the whips are brought down with full force, and the streak
on the skin grows redder and broader. A turnkey gives out the number
as each stroke falls; and the silence is broken only by his voice, by the
descent of each successive blow and by the cries and groans of the
sufferer . . . (But) the man who has been guilty of the most atrocious
cruelty will do his best to conceal the smart which he is made to feel
himself; and if any sound is heard at all it proceeds from an involuntary
action of his vocal organs which he strives his utmost to check. After
twenty lashes he will retain a look of defiance, though almost fainting
and barely able to walk to his cell.

Any one who has witnessed such a scene may be permitted to ask
to what good end it is enacted; anyone who has not witnessed it can
hardly be competent to judge its good or ill effects.

To this Mr. Pike adds these significant words:
It is far from an agreeable task to watch the face and figure of the
flogger as he executes his sentence.
It is a point that should not be lost sight of, that the use of the lash
as a punishment is irredeemably debasing to all who have to take part
in it; to him who receives it, to him who administers it, and to those
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whose unfortunate duty compels them to witness it. I am told that it is
an absurdity to talk of ‘“degrading” the criminal, that he is past that,
he is already so degraded. If that unfortunately be true in some cases,
it is not true in all. And the worst of it is, that you cannot possibly confine
the degradation of flogging to the criminal; besides the one who is flogged,
there is also the one who flogs, the one who stands by to see it done, the
the one who orders the flogging, and, beyond all that, there ‘is society
who approves it. The whole moral tone of the community is lowered by
violent punishment.

Returning to the Canadian historical scene in relation to corporal punish-
ment, it is an understatement to say that our record in Canada is not praise-
worthy. We have much of what we should be ashamed. In the “Queen’s
(University) Quarterly”, a few issues ago, I made a summary of the report
issued by a royal commission investigating Kingston Penitentiary in 1849. The
secretary of this commission was the Hon. George Brown, founder of the
Toronto “Globe” and later one of the Fathers of Confederation. I wrote, in part,
as follows— ”

The ' document—the Brown report—contains material and dis-
closures so incredible and bizarre that the so-called “good old days”
quickly lose their reputation for saintliness and humanity. The eighty-
four double pages of the Report are crammed with charges of graft,
corruption, cruelty and sinister politics. The Commissioners were very
severe in their condemnation of the treatment accorded child conviects.
They pointed out the case of Convict Peter Charboneau, who was com-
mitted on the 4th of May, 1845, for 7 years, when he was ten years of
age. They said “The Table shows that Charboneau’s offences were of
the most trifling description—such as were to be expected from a child
of ten or eleven (like staring, winking and laughing); and that for these
he was stripped to the shirt, and publicly lashed fifty-seven times in
eight and one half months”. Then there was the case of Convict Antoine
Beauche, committed on the 7th November, 1845, for three years, aged
eight. “The Table”—they said—‘“shows that this eight year old child
received the lash within a week of his arrival and that he had no fewer
than forty-seven corporal punishments in nine months, and all for
offences of the most childish character. Your Commissioners regard this
as another case of revolting inhumanity”. They cite other cases of the
same description and observe—“It is horrifying to think of these little
children being lacerated with the lash before five hundred grown men;
to say nothing of the cruelty, the effect of such a scene, so often repeated,
which must have been to the last degree brutalizing”. Even the linguistic
angle comes up in these sordid revelations, because it was found that a
French-Canadian boy convict named Alec Lafleur, aged eleven years,
was on Christmas Eve, 1844, given twelve strokes of the rawhide for
talking French. The Commissioners also delved into the practice of
flogging women in the Kingston Penitentiary of a century ago. One
perhaps shouldn’t refer to Sarah O’Connor as a “woman’ since she was
only fourteen years of age when flogged five times in three months, and
the same applies to Elizabeth Breen, who was only twelve years of age
when on six occasions she was lashed. We can agree with the Commis-
sioners when they say “We are of the opinion that the practice of
flogging women is utterly indefensible.”

It was at that point that I made an observation about my excuse for
reading to you some old material, because I wanted you to know something
about the prior history of corporal punishment in Canada. That history is
not something of which we can be very proud.
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Incidentally and just as an aside, the two people who brought about this
Brown Royal Commission in 1849 were the chaplain of the penitentiary, the
Reverend Mr. Rogers, and the surgeon, Dr. James Sampson. This latter
gentleman became the first dean of Queen’s medical school in 1854. These
two men, of course, were assailed for their work in bringing out these
revelations, and for their attacks on corporal punishment. The warden of the
penitentiary at that time was Henry Smith. Conveniently, he had a son, a
member of the legislature, who brought in a private bill under which the
father’s salary was doubled while the salaries of the surgeon and the chaplain
were cut in half. But after the Brown report, Mr. Smith, Sr., was no longer
the warden at Kingston penitentiary.

I know that you are anxious to obtain additional information on the
after-effects of corporal punishment. It is important to get testimony on this
from people who have undergone punishment and also from those who have
had to work with them afterwards. I quote now from a good representative
of the latter group. Here is the opinion of the Rev. John Clay whose book
“The Prison Chaplain” (MacMillan & Co. London, 1861) is still authoritative.
He states: .

While the prisoner is in a state of irritation and anger from the
smart of ‘“sharp” deterrents, it is inconsistently expected that the
Chaplain should reform him! But the Chaplain is not in the right place
amidst whips, cranks, tread-wheels, and other instruments of bodily pain,
and he feels that the message of mercy with which he is charged cannot
be effectually delivered to the prisoner when everything about him
savours of spite and vindictiveness. .

I understand that your counsel is endeavouring to secure statements from
individuals who have had the lash. There is not a great deal of printed matter
on this phase of the subject in Canada. I can, however, submit to you some
extracts from the well-known book by Jack Black, entitled “You Can’t Win”
(N.Y. 1926, The MacMillan Company). This is one of the best prison auto-
biographic stories ever published. While the author is an American, the
lashing he underwent was ordered by the courts in British Columbia and
was administered at New Westminster Penitentiary. That was, I believe,
around 1923 or 1924. His graphic description of it reads as follows:

I have had this description read over by three people who themselves

have had lashes, and they endorse what Black has to say one hundred per cent.

In the morning, after the prisoners had gone to their tasks, a guard

came and took me to a room in another part of the building where we

found the prison physician waiting. He examined me, pronounced me

‘fit”, and told me to take off my shirt, The room was bare, except

for a bench along one wall, and an arrangement in the center of the

room that resembled a photographer’s tripod, only it was higher and
stronger. Its three legs were secured to the floor.

A ‘short, thick man in uniform, with a bristly brown beard and
cold blue eyes, came in with a strap very much like a barber’s strop,
except it was longer and heavier and had a different handhold. He
sat on the bench, eyeing me speculatively. The deputy warden now
appeared and gave an order. The physician sat down beside the man
with the strap. Two guards led me to the triangle. My wrists were
strapped to the top of the tripad where the three pieces joined and
my ankles lashed to the tripod’s legs, leaving me with my arms up
in the air and my legs far apart, helpless as any sheep in the shambles.

* “Now, Mr. Burr,” said the deputy warden.
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The man with the strap got up off the bench and stepped behind
me a little to my left. Out of the tail of my eye I saw him “winding up”
like a ball pitcher. Then came the ‘“woosh” of his strap as it cut
the air.

It would not be fair to the reader for me to attempt a detailed
description of this flogging. In writing these chronicles I have tried
to be fair, reasonable, and rational, and rather than chance misleading
anybody by overstating the case I will touch only the high points and
leave out the details. No hangman can describe an execution where
he has officiated. The best he can do is to describe his end of it, and
you have but a one-sided case. The man at a whipping post or tripod
can’t relate all the details of his beating fully and fairly. He can’t see
what’s going on behind him, and that’s where most of the goings-on
are. Furthermore, he does not approach the subject with that imper-
sonal, detached mental attitude so necessary to correct observing and
reporting. Mentally he is out of focus, and his perspective is blurred.

If T could go away to some lonely, desolate spot and concentrate
deeply enough I might manage to put myself in the flogging master’s
place and make a better job of reporting the matter. But that would
entail a mental strain I hesitate to accept, and I doubt if the result
would justify the effort.

All along I had my mind made up to take my “tampin’” in as
manly a way as possible and to bite my tongue rather than cry out.
Also I had tried to hypnotize myself up to a pitch where I could bow
my back out toward the blows and hold it there till the thing was done.
The first blow was like a bolt of lightning; it shocked and burned.
Looking back at it now, it seems to me I jumped six feet in the air.
But I couldn’t have jumped an inch, I was too securely trussed up. I
got through it without squawking, but fell down sadly on the business
of bowing my back out. ‘With each succeeding blow I shrank farther
away from the blistering lash and when it was all over my back was
concaved, my chest was bowed out, and I was trembling 11ke a helpless
calf under the hot branding iron.

It made no difference how I wriggled and squirmed, I got the full
force and effect of every blow, and each one fell on a different spot.

I was untied and stood there a little bit weak in the knees. My back
was blistered, but the skin was not broken. The doctor took a look
at it and went away. One of the guards threw my shirt over my
shoulders and, holding it on with one hand, and my trousers up with
the other, I was marched out and up a flight of stairs to the prison
dispensary. . =

I’ve heard a lot about the humiliation and degradation of flogging.
If anybody was humbled and degraded in my case it was not I. It
may sound strange when I say I am glad now, and was glad then, that
they lashed me. It did me good. Not in the way it was intended to,
of course, but in a better way. I went away from the tripod with fresh
confidence, with my head up, with a clear eye and mind, and sustained
with a thought from the German, Nietzsche, “What does not kill me
strengthens me.” :

After this punishment, Jack Black served his sentence of two years. He
became adjusted to institutional life, read widely and planned for his future.
Then, pursuant to the court sentence, he had to undergo another flogging
shortly before his release from New Westminster Penitentiary. Corporal
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punishment timing like this is still envisaged, I believe, in the Criminal Code
of Canada. I understand that his sentence was 30 lashes—15 on arrival and
15 within 10 days of going out.

The PRESIDING CHAIRMAN: Do you know what his offence was?
The Wirtness: It was robbery.

Hence I consider that Black’s following narrative of the second whipping
merits some thoughtful study—

The time flew by. Iread away the long evenings, Sundays, holidays,
and rainy days. We ate in our cells and I always had a book propped
up behind my pan of pea soup. My feud with guards was forgotten. . . .

There was a little cloud on my mind that began to grow. My time
was getting short, some of my credits had been forfeited, and not being
able to find out how much, I was uncertain about the day of my dis-
charge and expected to be called out any time for the last installment
of my lashing. This made me very nervous, restless, and irritable.
The books no longer held me.

At last I was sent for by the prison tailor to be fitted into a
discharge suit, and knew that I hadn’t more than a week or ten days
to do. A day or two later the same guards took me to the same room,
where I found the doctor, the deputy warden, the flogging master, and
the triangle all ready for me. I saw I was in for it. The atmosphere
was a little more “official”’ than on the former occasion. Mr. Burr’s
beard bristled more, and his eye was a little harder. The doctor looked
me over with more interest. The guards turned their eyes away from
mine as they trussed me up to the tripod, and the deputy warden’s
“Now, Mr. Burr,” was ominously soft, smooth, oily.

The lashing is regulated by law as is every other detail of British
penology. The strap is just so long, so wide, so thick, and so heavy.
The flogging master can swing it just so far and no farther. Mr. Burr
did the best he could with those limitations and reservations, and it
was plenty.

To make an unpleasant story short, I will say he beat me like a
balky horse, and I took it like one—with my ears laid back and my
teeth bared. All the philosophy and logic and clear reasoning I had
got out of books and meditation in my two years were beaten out of
me in thirty seconds, and I went out of that room foolishly hating
everything a foot high. I had a chance to cool off during the remaining
week of my time, and the day of my release found me halfway rational
again.

The foreword to this autobiography of Jack Black, from which I have
just been quoting at length, was written by Robert Herrick, the American
novelist. T

I think that what he has to say about Canadian penalogy in this preface

" is rather vital. I do not believe that you have this book, Mr. Chairman. It is

the best prison autobiography which I have come across. This preface is, I
think, of some significance here and now. Robert Herrick has this to say about
Canadian penology:

There was an aspect of the Canadian-prison experience less com-
mendable than its order and its providing the prisoners with a good
library, its wholesome and on the whole human management so glaringly
in contrast with the American prisons pictured in this story—and that
was flogging. In these days of a return to mediaeval punishments for
criminals, advocated by many leading citizens, it is well to realize how
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devastating to Black were his two experiences of brutal force—flogging
in Canada, the strait-jacket in California. They made him—and many
others—inhuman wild beasts ready for murder or suicide. They left
Black not cowed, but mutinous, hating and hateful. The experience was
wholly bad and futile, except possibly as a test of his growing self-
control. It does not need Jack Black’s corroborative evidence to know
that brutality does not pay, even when applied to the dangerous and
to the outcast . . . We know that the use of physical brutality—floggings
and strait-jackets—will disappear; they are failures in getting results
from human beings . . . To maim and mutilate human beings, to terrify
and brutalize them in order to correct them, is so obviously foolish and
wicked that it hardly needs statement . . . In some cases like Black’s
the victim is not broken but tempered and hardened in will, in evil.

These comments of Robert Herrick on corporal punishment as a “less com-
mendable” feature of the Canadian penal system remind me of similar observa-
tions made by foreign delegates to the American Congress of Correction held
in Toronto in 1953. Corporal punishment has long since ceased to be a subject
of debate among penologists of international standing, Those of us who had to
introduce these distinguished visitors to Canadian penology were careful to
avoid any indication that we still retain corporal punishment in Canada. At
least,  before they made this discovery, we wanted them, first, to obtain some
insight into those features of progressive penology which we are proud to
have in our federal, and in some of our provincial, institutions. We employed
this technique deliberately because we knew that international experts would
ordinarily dismiss as ‘“backward” any penal system still retaining corporal
punishment at this stage of human history.

The Encyclopaedia Britannica, in its ‘latest edition, has summarized the
matter in this fashion— /

With a growing consciousness that punishment is not so much a
deterrent to crime as had been supposed, flogging, as a general practice,
has been abandoned.

With due deference to the contrary opinion given you by previous witnesses
for whom I have profound respect, I hope flogging or lashing or paddling will
be abandoned in Canada also.

Mr. Chairman. You and your committee members have a monumental
task in store as you delve into these vital social problems. Your deliberations
are being followed with rapt attention throughout Canada. Countless debates
and arguments have ensued as a result of reading the conflicting evidence
which has been given here. Such a widespread awakening is a good thing.
Your committee has, in effect, become the public conscience.

(Senator Hayden having vacated the Chair Mr. Don. F. Brown, co-chair-
man, assumed the chairmanship.)

The PrReESIDING CHAIRMAN (Mr. Don. F. Brown, M.P.): Now, if it is your
pleasure, the members of the committee will submit questions to Mr. Edmison,
but first I should like to say this: It has been drawn to my attention that
yesterday I was rather lenient, shall I say, with members of the committee in
permitting them to pursue their questions, perhaps beyond the scope of inter-
rogation. I think that we could well use the time available to us in submitting
questions and not becoming engaged in discussions or arguments with a witness."
If it is your pleasure, I will permit questions of the witness, so that we may
obtain a greater knowledge of the subject which is before us. If you get into
arguments or discussions with the witness or attempts to change the witness’
mind or thinking on the subject, I am afraid that I am going to have to call
you to order. If it is agreeable to the committee, we will commerte our
quetioning with Mrs. Shipley.
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Mrs. SHIpLEY: Thank you, Mr. Chairman. Is it in order if Mr. Edmison
remains seated?

An Hon. MEMBER: Certainly.

By Mrs. Shipley:

Q. I think that there has been only one case in this century such as you
described—there may have been two—but most of them were long ago. Would
‘you care to express an opinion as to whether corporal punishment in our
penitentiaries today is anything like as bad as described in your quotations?—
A. Now, that is a very good question.. We will put it this way, that the
corporal punishment in a Canadian penitentiary today is much better regulated
and is under much better control than it was prior to World War II. Now,
before there can be corporal punishment in a Canadian federal penitentiary,
Ottawa has to give consent. Previously it was just a matter for the local
institution. Now, of course, there is not nearly as much of it as there used
to be in Canadian federal penitentiaries.

Q. I am concerned as well with the intensity, the degree.

The PresipING CHAIRMAN: You mean: does a stroke of the lash hurt as
much today as a stroke of the lash did a hundred years ago?

By Mrs. Shipley:

Q. Is it as severe? I am quite sure it hurts as much today. It is the
severity of the punishment.—A. I had a long session with a man whom I
knew very well who 14 years ago received 18 strokes of the strap in a
Canadian penitentiary. He gave me a very graphic description of the method
employed. I think that you have had described the triangle, being tied up,
and so on. Another point that this man introduced was the method, in that
the person conducting the flogging had a running start of 10 to 15 feet. He
described that very dramatically. I could understand that that would greatly
increase the severity. In other words, he would run 10 or 15 feet before
delivering the blow. I have every credence in this man’s word. He described
that as nerve-wracking. From my standpoint, as one who does not approve
of corporal punishment, I would say that in the federal penitentiaries the
situation has been greatly improved. There is no question about that. There
is very little of it done now in Canadian federal penitentiaries.

Q. I should like to ask one other question, if I may. It is necessary, in
order to maintain discipline in dealing with criminals, to have some form of
punishment when the criminal will not conform. We were told yesterday
by a psychiatrist 'that in his opinion solitary confinement was very bad if
you were attempting to rehabilitate the prisoner. Would you care to say, sir,
what forms of punishment might be used without ruining the possibility of
rehabilitating the prisoner?—A. I would agree to a certain extent with the
evidence given yesterday, which you have just quoted, that a great deal of
solitary confinement is bad: We know that. We also know that there are
other forms of punishment—depriving people of privileges and depriving them
of participation in athletics, hobbies, and so on—that can be quite effective
in most cases. !

Q. There is more to deprive them of today, in other words, than there
used to be?—A. Yes, a great deal more.

Q. I have another question, if I am not taking up too much time.

The PresminGg CHAIRMAN: You may ask as many questions as you like.

The WirnNEss: By the way, I want to make it clear that, when answering
Mrs. Shipley, who was asking about the federal penitentiaries, I was talking
about improvements. We infer that there have been quite a number of
improvements since the new deal came into effect in Canadian penitentiaries,

54990—2 :
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since 1946, but I cannot say the same, of course, for many provincial jails in

Canada, where we still have very backward conditions in some areas.

Mr. Lussy: I have one question about capital punishment. I think that
one of the arguments against it is that it degrades and debases all those who

have anything to do with an execution. From your experience with this
man Ellis, would you say that he was a degraded or debased individual.

The WiTNeEsS: No, I would not say that. I think that if you knew him
as well as I got to know him you would be very sorry for him. He was
under this perpetual cloud of being the public hangman. I had a letter from
his wife after he died. She did not know his true occupation for 6} years,
and he went continually under this cloak of secrecy. He was a thwarted
individual, and he was always afraid that people would find out what his
work was and what their reaction to him would be if they did. I could
never call him a well-adjusted person, for the reasons I have mentioned.
Another aspect was lack of economic security, which was a constant complaint
with him. Incidentally, I did not quite answer your question, sir. I would
not say that Mr. Ellis was a cruel or debased person; definitely not. He con-
sidered this as a job.

Mr. WincH: Would you also say that he was psychopathic, because he was
annoyed when he only got half his fee because he was not able to hang a man?

The WrrnEss: I would say that it was purely a matter of business. He
had planned for his Christmas and for paying his rent and other things with
the fee which this was going to bring. When he got the telegram informing
him that this was cut in half, he ran to me with a tale of woe. It was a
human reaction. I would not say that he was psychopathic.

Mr. LusBy: With regard to corporal punishment and this book by Jack
Black, what was his experience in Canadian prisons at the beginning of his
carrer of crime—I understand he had quite a career?

The WritnEss: It was toward the end, and I understand it was continued
in the United States afterwards.

Mr. LusBY: Was that the only occasion of his ever committing a crime in
Canada?

The WiTNESS: He was in British Columbia at this time but he went back
and I believe he went to jail in the United States and died, I believe, not long
afterwards. p

The PrRESIDING CHAIRMAN: You would say he was paying a “professidnal”
visit?
The WiTnESS: Exactly.

Mr. LusBy: Does he give any indication that this experience discouraged
him from committing any further crime in Canada?

The WiTnEss: No, because he was deported from Canada, of course. He
told his own story. The lashing made him feel that nothing they could do to
him again mattered—he could take it, and it made him all the more tough
and evil.

Mr. BROwN (Brantford): Mr. Edmison, can you tell us from your own
knowledge whether the lash used at the present time under the prison regula-
tions in federal penitentiaries leaves any mark on the individual for any appre-
ciable length of time? I recall we were told here last year that it did not do
so, but I would like to get that information from you.

The WiTNESS: I cannot speak as an expert, but of the people whom I know
personally who have undergone a flogging I do not think anyone has said there
has been a lasting scar physically. Mentally and spiritually, yes, but not
physically.

Mr. BRowN (Brantford): That is all.
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By Mr. Boisvert:

Q. Mr. Edmison, does Jack Black in his book “You Can’t Win” give as good
a description of the crime he had committed as of the lashing which he under-
went?—A. I think he has done fairly well. It was a robbery, and it was not
a gentle robbery.

Q. Another question. Would you recommend us to found our opinion on
this very important subject on quotations from a novelist like Robert Herrick?—
A. I will put it this way. I am quoting him because he is stating what I myself
have in mind. I base my belief on a great number of conversations over many
years with a great number of authorities in the field, and I subscribe to and am
prepared to support, every statement Herrick makes in that preface.

Q. Are you aware whether Robert Herrick, who is quite critical about our
Canadian law and its use of flogging in certain circumstances, has written
something about lynching of negroes in that republic of the south?—A. I am
not aware of that, but I am quite sure, judging by his statement here, that he
would be opposed to any form of violence. For instance, he is as much opposed
to the strait jacket in California as he is to flogging in Canada.

Q. Are you aware that in the United Kingdom today, and in the United
States, there is a trend backward to re-establish flogging in jails, penitentiaries
and even in schools for the children?—A. If you will pardon me, I will leave
the schools out of this because it is not my field; but I would be prepared to
deny the first statement which the member has made. I have talked and I am
constantly talking with the authorities in this field, the leading penal authorities
in the United States and, only recently, in Great Britain, and what you say is
definitely not so.

Mr. BoisverT: That is all.

By Mr. Johnston (Bow River):

Q. I have in mind the findings which this committee must reach after
hearing all the evidence, and the decisions we must come to, and I would like
to ask the witness: what is his opinion with regard to flogging as a deterrent
now, compared to what it was in the past, regardless of the fact whether or
not the method has improved. What I mean by that is: although our method,
our technique, may have improved it is a fact that flogging does take place.
What is the deterrent position?—A. Perhaps I had better refer to some factual
material rather than just talk in theory. We know, of course, what is happening
in England where they abolished flogging in 1948. People there were afraid
that crimes of violence would increase. Now I think figures do show con-
vincingly that in 1947 there were 842 crimes of violence, and there were 49
whippings. In 1952 there were 766 crimes of robbery with violence known
to the police, and there were no whippings. This is a clear indication that—

The PrRESIDING CHAIRMAN: What are you reading from?

The Wrirness: Corporal Punishment, Facts and Figures by the Howard
League for Penal Reform in London, and I was told by the authorities with
whom I talked at the Home Office in London this last year that crimes of
violence declined further still in 1253 in England, although there were no
floggings. x

I do not think there is much of a relation between the two. You must
remember that previously in England there had been a sharp decline in flogging.
The figures are startling. In 1900, for instance—I am quoting now from “Penal
Reform in England” put out by the Department of Criminal Science, Penology
and Law, Cambridge University—in 1900 in England there were 3,260 people
whipped, and in 1938, 60 persons were whipped. So members of the committee
will see that whipping had been almost abolished unofficially before it was
officially abolished.

54990—23%
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Q. What is your conclusion on flogging as a deterrent?—A. I do not think
it is a deterrent. Why do countries like France and Belgium, and those other
countries I have been speaking about continue their present practice? If they
thought corporal punishment would deter or prevent crime, they would bring
it in, but they know from experience in those older countries that it does not
deter.

Mr. WincH: And they have known it for over 100 years?

The WiTNESS: In Belgium for 100 years.

By Mr. Johnston (Bow River):

Q. Did I understand you to say that although a man might be beaten to a
point where his back was covered with blood, no scars would afterwards be
left at all?—A. Your question arises from a misunderstanding due to my use
of an old illustration from 1882. The question you ask about referred to
current penitentiary practices. With regard to the floggings about which I
read and which took place in the old Central Prison in 1882, the flesh was
broken under the blows, but I have talked to people who have been flogged
or lashed in modern times, and none of them has complained about blood

" flowing.

Q. That is, in other words, our modern method of lashing does not break
the skin?—A. I have heard it does in some cases. You cannot say a flogging
is always exactly the same. It depends on who does it, it depends on the
instrument. The instrument varies, as you know.

Q. In Canadian penitentiaries?—A. Oh yes. You have heard evidence, for
instance, that the instrument has been made in one of the penitentiaries. In
another it might not be the same. You heard there was a difference between
the strap used in a federal penitentiary and in one of the provincial institutions.

Mr. FAIREY: Excuse my interrupting, but I thought we had evidence that
it was not so.

The WiTNEss: As I remember reading it, in one strap there were holes,
while in the other the strap was solid.

The PresipiING CHAIRMAN: Before you get away from this question, would
you tell us Mr. Edmison, why you were overseas?

The WitNEss: I have the honour to serve ocn a committee appointed by the
Department of Justice of which the Hon. Mr. Justice Fauteux is the chairman.
The other members are Mr. W. B. Common, the director of public prosecutions
“for Ontario, who has been before you; Mr. Joseph McCulley, warden of Hart
House of the University of Toronto. We are delving into all matters of
clemency, parole, tickets of leave and remission, and we went across the Atlantic
last summer to visit the Home Office in England, the Department of Justice in
France and the Ministry of Justice in Belgium.

The PRESIDING CHAIRMAN: Who appointed that committee?

The WiTnESs: It was appointed by the Hon. Mr. Garson. We are still in
session,

By Hon. Mr. Tremblay:

Q. I apologize, Mr. Chairman, for coming in late. I am not quite sure I
understand Mr. Edmison. Did I gather from Jack Black’s statement that the
first lashing might have been beneficial, whereas the second was not?—A. Bene-
ficial in his own way, but not in the way that the authorities thought. It was
beneficial to him in that he realized he could “take it” and nothing which they
could do to him afterwards could be any worse, and I think that Herrick
summarizes it in this way: that it just hardened him in evil, and that is not a
new reaction, I have heard it from other people who have said “Well, if that
is all they can do, I know now they can’t hurt me.”
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Q. Would you say that, generally, those who have undergone this experi-
ence have the same reaction as Black?—A. No sir, because when it comes to
the withstanding of physical pain, we are all different. One man might go to
his dentist and be able to stand all sorts of drilling, whereas the next person
might undergo terriflc pain from the moment the drill was used. We are made
differently, and the same thing applies to the withstanding of pain under the
conditions we have been describing. Its effect on some people is devastating,
and they cannot stand it at all. Others can “take it” and express great pride in
being able to do so.

Q. Would you say, generally speaking it hardens them instead of degrading
them?—A. I would not want to say. Generally speaking, I would want to make
it about a 50-50 balance. Again I am talking of people whom I know underwent
it. It seems about even. There are people of sensitive nature who find this
punishment most degrading. On the other hand, you find people who can
“take it” and who get extra kudos on that account from their friends, but I
would hate to generalize.

By Mr. Leduc:

Q. Did you say that the flogging was not administered on the same part of
the body and with equal violence in each penitentiary in Canada?—A. I am
speculating, as you are, but it depends on the prison giving it. Here is another
aspect. Some individuals who have undergone this punishment say that the
sentence as given by the court is often easier to take than the one given by the
penitentiary, because the person giving the flogging in the first instance has no
personal interest in it, whereas there is perhaps an element of a personal
vindictiveness in the second.

Q. Do you possess any statistics on flogging as a deterrent with relation, for
instance, in St. Vincent de Paul in the province of Quebec?—A. I do not, but
I can only say this, that the flogging which goes on in St. Vincent de Paul now
does not compare in volume with that which went on prior to World War II. I
think there is very little corporal punishment in St. Vincent de Paul now.
Under this new system in Canadian penitentiaries they do not go in very much
for corporal punishment.

By Miss Bennett:

Q. With all due respect, Mr. Edmison, I think your explanations have been
very helpful. Going back to the question of capital punishment, I was wonder-
ing whether you would care to comment on the reasons, or difficulties, which
have led you to change your mind over the period of years. I think we are all
in something of the same position after hearing the discussions and the various
briefs. We just do not know on what basis to place our judgment.—A. I was
afraid that someone might ask that question.

The PRESIDING CHAIRMAN: You are among friends.

The WiTnEss: Will you allow me to think out loud?

The PRESIDING CHAIRMAN: While you are thinking out loud, remember,
this is going on the record.

The WitnEss: That is the trouble. The problem is that first and foremost
I am interested in prison reform. That has been one.of my major life
endeavours, and when I got into this work, over 25 years ago, I found that once
one became involved in controversy over capital punishment the work of penal
reform suffered. Perhaps I will put it in another way. Those who are interested
in the abolition of capital punishment are usually not interested greatly in
prison reform, and they might be a little difficult to work with. This matter
of capital punishment has broken up more than one prisoner’s aid organization,
and therefore I have kept away from it.
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But I have studied this question, I have collected a lot of material, as mem-
bers of the committee can see, and I have debated the matter several times—
taking each side of the question.

Mr. WiNcH: Always winning?

The WITNESS: A reasonable number of times. Then something would
happen. A case would come up that would switch my thinking. I might for
instance be ‘“sold” on abolition and then comes that case of the bomb in the
airplane at Quebec City, and I could not support abolition after all. That is
my problem. Weak thinking, perhaps, on my part, but it is human, you may
agree. I wish I could come and say: ‘I believe this” but I cannot on the ques-
tion. I have some worries on the matter of capital punishment, if the com-
mittee wishes me to go into them. These worries do not add up to convincing
me to line up on one side or the other, but they are honest worries and perhaps
members of the committee have them too. When a person is on trial for his
life, I would like to think that he is always defended by the best counsel in
the land. When I see a murder case started, and when the counsel announced
for the accused is Mr. R., Mr. M., or someone like Mr. Rivard who used to
practise in Quebec, I would say if I were a betting man, that the accused might
have a reasonable chance of surviving. He would probably be found guilty of
manslaughter or be acquitted. On the other hand, if counsel were a young and
devoted but nevertheless inexperienced lad out of Osgoode Hall or Laval
perhaps I would not put much money on the chance of the accused surviving.
The committee will now understand my worry. It has been a very real one
with me. That is why in my presentation on capital punishment I have brought
in these other issues about centralization, about the method of execution and
so on. But, as I say, I am not proud of the fact that I cannot give you an
opinion on one side or the other. I wish I could but I cannot.

Mr. MitcHELL (London): Mr. Edmison, at last year’s session there was
some discussion on the question of the birching of young offenders in lieu of
prison sentences. Would you care to comment on that?

The WiITNESS: I am afraid I am just as certain on that point as I am
uncertain on the question of capital punishment. I do not approve of birching,
lashing, or paddling. In fact, I do not endorse any variety of corporal
punishment. !

Did you read in today’s paper about the occurrence somewhere in northern
Ontario, having to do with corporal punishment in a school? I do not know
the merits of it, but the community held a mass meeting. A dozen parents
have taken their children out of school because of the incident.

Did you see the account of the case in the maritime provinces a few days
ago concerning a high school teacher who was found guilty before a court
and who is awaiting sentence for aggravated assault arising out of corporal
punishment? It is a messy subject and I am opposed to it. Once.you have
it all sorts of abuses get in.

The PresipiING CHAIRMAN: Now, Mr. Montgomery.

By Mr. Montgomery:

Q. You mentioned that corporal punishment is not applicable until the
Minister of Justice has given his consent?—A. Are you talking about corporal
punishment as ordered by the courts?

Q. I was going to ask you about that—A. That is my error. Perhaps I
did not make it clear. With respect to corporal punishment I was talking
generally. We know that it is broken down into two departments; that,which
is imposed by the courts according to the Criminal Code, and that which is
imposed by the prison administration. :
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Q. If it is imposed by the courts, then it is mandatory?—A. Subject to
the approval of the doctor, of course. That is right. And may I interject and
stress something you have reminded me of? I heartily object to flogging
being administered in the last couple weeks of sentence.

I have talked to many people who are working in the rehabilitation field,
and to classification officers in institutions. They believe it is a very bad thing
to flog a prisoner near the time of his discharge.

Take the case of this chap Black. He got interested in reading and so on
when all of a sudden he got corporal punishment, and the good was all driven
out. It undoes a lot of good. I hope you will look into that question.

If corporal punishment is to be retained, the provision about it being
administered within ten -days of discharge I think is bad. I think that the
administration would agree with me on that. I mean the penitentiary
administration.

Q

Q. Would you care to express an opinion as to corporal punishment being
instituted by the courts. Is it possible that it might be given by one judge in
one part of the country for a certain crime, while it might not be given by
another court for the same crime? In other words, is there any consistency
in it?—A. I wish that I had said that. I would like to put affirmatively what
you have just said. That is one of the weaknesses in this whole question
of corporal punishment.

As a lawyer, I used to be in court every day in Montreal. We had our
various judges sitting in the court of sessions there, and we as lawyers would
make sure, when we were defending a person, that he would get before only
certain judges. We would try not to let him go before a judge who would
impose the lash. And in my discussions in England, that was one of the
things they brought up. No matter if corporal punishment does come back—
they do not think it will—but if it does, a great number of people on the
bench will not impose it anyway.

Then you may have the poor fellow who perhaps has no counsel or who
is steered by an inexperienced counsel before a judge who believes in it. Then
he is for it. There is certainly no uniformity.

Q. One more question: that is, what is the difference between punishment
and reform? Is there a certain school of thought looking at this matter as
punishment, and is there another school of that thought looking at this matter
from a reform standpoint? Would you care to express an opinion as to which
you think is the most important, or at least in the thinking of the people in
this country today? Do you get my question?—A. Yes, I do. I can tell you this:
that those of us who have had to deal, and who are dealing with people who
get into trouble, know that physical punishment does not reform. We know
that. That is something which has been faced in other countries and it is why
there has been a change in England. Just recall the Charbonneau boy of the
Brown 1849 Report who was flogged fifty-seven times for staring, laughing,
and winking. If corporal punishment had been a deterrent, would you not
think that after fifty-six floggings he would have refrained from winking,
laughing, or staring? I do not think it deters.

Q. Would you ‘care to express an opinion on this question? If parliament
should decide to retain capital punishment, should it be retained for all types
of criminals as it is today, that is, for the different types which commit murder,
or in your opinion, should there be a distinction between the types of criminals?
Should some be subject to capital punishment, while others possibly only
subject to it if it is left to the jury to decide, or left to someone to decide if
they are found guilty, and to decide that it should be capital punishment?—
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A. I do not like to sidestep a question, but I said at the first that I really did
not want to put myself on record. I am sorry.

Q. Thank you. I think you have been very helpful.

The PRESIDING CHAIRMAN: Now, Mr. Fairey.

By Mr. Fairey:

Q. The questions which I had in mind, Mr. Chairman, have been answered,
but since I raised the question, what are the regulations as to the use of the
lash and the strap in various parts of the country? I thought we had it in
£vidence that there was a certain uniformity, but I have had called to my
attention the evidence given by Mr. Allan, the warden of Kingston penitentiary
in reply to a questipn by Mr. Thatcher.

The PrRESIDING CHAIRMAN: What page is that?

Mr. Famrey: That is at page 231 of the evidence which was glven on
March 23, 1954.

The PrRESIDING CHAIRMAN: You mean last year’s evidence?

By Mr. Fairey:
Q. Yes. And at page 231 Mr. Thatcher asked this question:

By Mr. Thatcher:

Q. The thing which struck me about these weapons is that the cat-
o-nine-tails or the lash is not nearly as ferocious as I had believed or
imagined it to be. I am wondering if that is the weapon which is gener-
ally used in all the other prisons?—A. It is weapon used in all peniten-
tiaries. I do not know what is used in the jails. I have no idea what
type of instrument is used there, but this is the instrument which is
common with us.

A. He was referring to the lash and the cat-o-nine-tails?

Q. Yes.—A. That was for a sentence imposed by the court. They do not
use that for prison offences. > Did he produce the strap?

Q. Yes, he did. And in answer to a question on page 237 which was asked
by Mr. Shaw, I read:

By Mr. Shaw:

Q. Warden Allan, you have indicated that these are standard instru-
ments. Where are they manufactured?—A. Right in the prison.

Q. Does each penitentiary manufacture its own?—A. Yes.

Q. What effort is made to see that those made in the Kingston
penitentiary, for example, are the same in quality and weight as those
manufactured in another penitentiary.—A. We use what is conSIdered
to be a standard instrument.

Q. But there is no standard defined as between pemtentlary or
among penitentiaries.—A. They are not manufactured all in one
institution.

There is evidently a desire to have them all of a pattern?—A. Yes. I have
just thought of this. There is one penitentiary in Canada now where there
has never been corporal punishment. I refer to Her Majesty’s Penitentiary at
St. John’s, Newfoundland, and I raise the question whether one of the alleged
advantages of confederation for Newfoundland is that they get corporal punish-
ment, because they did not have it before. There are at least 30 federal
prisoners in this Newfoundland prison who are free from the possibility of
being flogged for prison offences. Were they detained in mainland institutions,
they would not have this immunity.
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Q. I do not think it is a very important point because the witness has
stated that it was bad anyway, but I was a little disturbed when he spoke of
the administrator of the strap taking a run at it, because previous witnesses
had physically demonstrated exactly how it was done. They said that they
were only allowed to draw back their arm a certain distance, and this disturbed
me when I thought of people taking a flying start.—A. Well, sir, this was told
me by an ex-prisoner on whom I have a great deal of reliance. He is a person
who is now doing very well. Not because of the lashings, I might say, because
he served time long after that. He could give you very intelligent evidence
and if any member of this committee wants to interview him personally at
any time I would be glad to arrange it. He will tell you about the running
technique. I checked up on this within the last ten days with him because he
had told me about it sometime ago.

Q. Was that in Kingston?—A. That was in one of the federal penitentiaries
of Canada.

Mr. Famrey: Thank you.

The PrESipiNG CHAIRMAN: Now, Mr. “Blair.

By Mr. Blair:

Q. That was several years ago, before the Archambault report?—A.
The Archambault report had been filled, but had not been implemented.
I have said many times over that since 1946 we have had more reform in
our federal penitentiaries in Canada than we have had in the previous
century.

Mr. Fairey: The evidence is that ‘'warden Allan is likely to be correct
because your evidence was as to something which took place some years ago.

Mr. WincH: I would say no. I have been in penitentiaries and prisons in
recent weeks. There is a difference both in the lash and the strap at the
present time in our penitentiaries. I have seen them.

Mrs. SHIPLEY: We were discussing the ‘“running”.

- The PRESIDING CHAIRMAN: Are there any further questions? Senator
Veniot? Mr. Winch?

By Mr. Winch:

Q. I have only one question, Mr. Chairman. As this committee has to
deal with the question of corporal punishment, in your estimation or in your
experience, do you feel that it would be beneficial to the members of the
committee, in considering this question, that we see, talk with, and get the
reactions of individuals who have suffered corporal punishment?—A. Yes,
'sir. I feel that would be of use, but I would doubt the obtaining of it while
the persons to be questioned are still in the institution.

For instance, if this committee were to visit the Dorchester Penitentiary,
the whole effect of such a visit would be simply terrific on the prison population.
_They would get all upset and wrought.up. The evidence would not come
naturally or objectively. I do not think that would be the time or place to
get it. But I do think it would be very useful for Mr. Blair, your counsel,
with some of the contacts he has and with some of the contacts I can supply
him, to get witnesses to come here and be heard in camera. I know the
press would be very cooperative in this. They could give their evidence and
be subject to questioning.

The PrRESIDING CHAIRMAN: You mean persons upon whom corporal punish-
ment had been administered?

The WITNESS: Oh, yes. That is what I meant.

Mr. WincH: Perhaps you might be good enough to give the names of
several individuals to our counsel.
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The WiTtness: I would be glad to do that. He has some contacts and I
will give him some others I have, of people who would be available. They
are individuals in whom I have confidence, otherwise I would not be suggesting
their names.

The PrREsSIDING CHAIRMAN: Would you suggest that these persons be inters
rogated together at one time, or individually?

The WiTNEss: I would suggest that it be done individually. I think that
would be much better. I would not want them to know about the other
people coming here. They would not need to know that. They could come
at separate times and there would be no possibility of collusion. The process
would be to arrange to get individuals who have been subject to corporal
punishment in provincial institutions, and then to get those who have had it
in federal jurisdictions; and perhaps there are some who had it in both.

The PRESIDING CHAIRMAN: Now, Mr. Blair.

By Mr. Blair:

Q. I wonder if Mr. Edmison could tell us approximately the number of
people he has talked to who have had corporal punishment, and give us any
further generalizations he wotild care to make on the effect of corporal punish-
ment on these people?—A. Mr. Blair, I have not got statistics on it. As you
perhaps know, I have been dealing with ex-convicts for a great number of
years and I have met a considerable number who have had corporal punish-
ment of one kind or another. I would hate to say just how many.

Mrs. SHIPLEY: Would it be in the hundreds or in the dozens.

The WiTNESS: Let us.say perhaps from one hundred to one hundred and
twenty-five. On the other hand, sometimes the chap has had it and I would
not know that he had had it. These are the people who have talked to me
about it, ahd as to the effect on some of them; some took personal pride in the
fact that they could ‘take it’ and that it did not mean very much to them at all.
But on the other hand with a vast majority it had a bad effect, in my opinion.
There is no question about that at all. It had a bad effect on most people.

If you took a look at them you would not think it had affected them very
much, but there has been a psychological scar over the years. I recall one case
of a chap who, a good number of years ago, was given eighteen lashes, or
eighteen strokes with a paddle, in a Canadian penal institution. He said it was
very hard to take.

This chap mentioned about the running, and they had to stop at eighteen
strokes. He had been sentenced to twenty lashes, but they withheld two because
he was in a pretty bad way. He was just ovrwhelmed with hatred of everybody
in authority; a very deep and bitter hatred.

He went back to his work, but eventually was brought up on another
charge and was put in segregation pending the Warden’s court trial. Some of the
people in the institution said to him: “Well, you are going to get it again.” They
were rubbing it in.

Then he made a decision. I wonder if this should appear in the press?
This chap got possession of a knife and he said: “I am going to kill the first
guard who comes in to get me”. He had sharpened a spoon into a knife, and
he said even though he might be sentenced to death for murder, he would use
it upon anyone who came to take him to another lashing. That is an extreme
case. I would not say it was an average case.

Mrs. SHIPLEY: What was his initial crime?

The Witness: This fellow had committed quite a few different types of
crime. There was burglary and safe cracking; but he was never sentenced by
the courts to this flogging. This was for a penitentiary offence. This was for
an offence against prison regulations. I only quote the case to show you an .
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extreme case of this kind, and the effect it had on this individual. He was
determined not to undergo another flogging. He was ready to risk eventual
hanging, and to attack anybody—not just a certain officer, but anybody in
uniform.

By Mr. Blair:

Q. Are you aware whether, in all the Canadian jurisdictions, the records of
corporal punishment for prison disciplinary offences is correct as published,
or to put the question another way: from your talks with people who have
experienced corporal punishment, are you under the impression that all flog-
gings in prisons are reported?—A. I do not know whether I can answer that
question. I would say that in the federal penitentiaries of Canada there has to
be accurate reporting because, after all, there can be no use of corporal punish-
ment there without permission from Ottawa, and that regulation is very
strictly followed.

Mr. WincH: You can get it by phone, can’t you?
The WiTNESS: I don’t know the method of getting it.

By Mr. Montgomery:

Q. I was going to ask the witness: What was the standard of intelligence
or education of this man he was speaking about in answering Mrs. Shipley—
sharp as a needle?—A. I would say that he was quite intelligent. In fact he
has “gone straight” that he has quite a bit of ability which he is using on the
side of social rehabilitation. He is doing very well, and I would say he has
quite a high 1.Q.

Q. Would it be the influence surrounding him in his boyhhod which got
him into this?—A. Oh, yes. Do you want me to quote the Gluecks on this
subject. I do not ordinarily quote statistics since they can be quite mis-
leading, but I will give members of the committee some statistics which,
I think, will answer that question. §

A leading sociological research team in America consists of Dr. Sheldon
Glueck and his wife, Dr. Eleanor Glueck of Harvard University in Boston.
For more than a ten-year period, and I stress the length of the period, they
conducted a study of 1,000 boys from one area in the city of Boston—500
so-called ‘“‘good” boys, and 500 so-called “bad” boys. Their startling finding
as outlined in the New York Times was roughly as follows: that if there was
a good home, and by “good” home, members of the committee will know what
I have in mind—°

The PrRESIDING CHAIRMAN: You mean “morally good”.

The WiTNESs: Yes, a home where a child has a chance in the sense
that he has security there, that there are good morals and a lack of excesses. If
he came from such a home there would be a 98 per cent chance that the child
would turn out in a good way. But if the home was a bad home, the chances
would be 92 per cent that the boy would get into trouble with the law. The
proportion was as high at that, and I myself say that most of the cases which I
know of arise against a background of ‘“impossible” homes.

Does the committee want me to define average convict, an average law-
breaker? It is rather easy for us who have had experience with them to
do so. The average lawbreaker usually comes from a quite unsatisfactory
home—usually from the “wrong side of the tracks.” I remember once in
Montreal I attended a session there of people interested in the Juvenile
Court of Montreal. We had that old trick of placing a map of the city of
Montreal on the wall, and there were coloured tacks put in to mark the
homes of boys and girls who had been convicted in the juvenile courts.
Within a few months one area was covered with coloured tacks. Where was
that area? It was “beyond the tracks” in the depressed section of the city. .
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It is an old story. Sometimes, when I am addressing a group of people at
some gathering, I say: “Let me have today’s Star or Telegram. I hand it
to someone in the audience, and ask him to underline the addresses of those
who are mentioned as being involved in police court cases, people who have
been arrested or sentenced, and then return the paper to me.

Ninety per cent of the streets listed will be found very definitely to be
in slum areas or depressed areas. In addition to that, when a boy comes from
a bad home and a bad area they usually do not progress in school beyond the
seventh grade and have a most unhappy school experience. Until somewhat
recently in cases of this type, such children would be regarded as “problem
children” and dismissed as obstreperous. Today I think the schools are coming
to grips with this problem in better fashion. Through their guidance work and
through their technical classes they are trying to ‘“iron out” some of these
pressing problem cases and in doing so they are definitely helping to reduce
juvenile delinquency. The average prisoner I have come into contact with has
had an unhappy school experience. He has not stayed long in school and in
addition—this is another important matter—he has not learned any trade. A
man who has a trade very rarely gets into trouble, but the average lawbreaker
knows no trade, and that is one of the great recent advances made in the
penitentiaries of Canada—the trade training program. The same applies to
a few provincial prisons.

In addition to all that, the average lawbreaker in Canada has had no
church associations. He may say he is a Catholic or an Anglican, but it does not
mean anything. The average offender has no church affiliation or interest.
He certainly has not been affiliated with the Boy Scout movement. I cannot
name any boy who has been active in the Scout movement who has got into
trouble. Then -again you will find that the average lawbreaker has not been
connected with the Y.M.C.A., or has not been engaged in team sports, in the
ordinary way. I stress “team sports” advisedly.

In other words perhaps we can paraphrase the lines from the poet Rupert
Brook and state that this type has been ‘“magnificently unprepared for life”.
There are of course, exceptions, but I have given the situation with regard to
the average case.

By Mr. Montgomery:

Q. In other words, if society took more interest in the slums there would
not be so much crime to be dealt with?—A. I can go along with that. Only
within the last three weeks I was in a certain small community in Ontario,
where civic leaders who had been worried about their young people not having
enough to do in their leisure time had got together and were trying to do
something about it. I know, too, that in Kingston, for instance—we have a
church athletic league which does a very fine job in getting youngsters inter-
ested in organized sports. They are being well equipped and a very important
part of the necessary qualification is that the members have to attend church
and Sunday school. If they do not put in an 80 per cent attendance, they
cannot put on the hockey pads.

I can say definitely that all the cases I have recalled today come from the
very inferior life backgrounds I have been describing.

By Mr. Blair:

Q. I wonder if Mr. Edmison could comment further on the use of corporal
punishment as a disciplinary measure for offences in prisons, particularly on
the recent experience in the United Kingdom.—A. You probably know that,
under the prison regulations in England, the only time that corporal punishment
is allowed is in the case of a physical attack on an officer. Now, perhaps the «
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greatest recent authority on prisons in England is the late Sir Alexander
Paterson, His Majesty’s Commissioner of Prisons, who was well known in
Canada. He came here for the Home Office in regard to the internees during
the war. He came to Ottawa, and met many of our prison authorities. This
book, “Paterson on Prisons”, is one of the standard books in the penal field.
I knew Sir Alexander very well. We used to dine together during wartime in
London, and we would discuss many of the problems that have been discussed
here today. Now, corporal punishment was something which Sir Alexander
Paterson opposed. He did not approve of it. He did not think it was effective,
but he made one reservation and that was in regard to the necessity for it in
prisons, but only for the offence we have been discussing—that is, physical
violence on officers,—but the reason, which he underlines in the strongest way,
is not the one that we would perhaps guess at readily. He says in his book:

It is the experience of those who have knowledge of prison systems
in other countries that where an assault on a prison officer is not visited
by corporal punishment adjudged and authorized by a competent
authority, officers are likely to take the law into their own hands and
inflict their own indiscriminate punishment upon the prisoner. Such
punishment is lawless, the product of temper and revenge, utterly
different from the verdict of an impartial body. At the present time in
England, every prison officer knows that if he is assaulted the charge
against the prisoner will be investigated by an impartial body of visiting
justices, and they will, if satisfied of the prisoner’s guilt, recommend to
the Secretary of State that he receive corporal punishment. Under these
circumstances the prison officer is ready to leave the prisoner to the
arbitrament of the magistrates and the Home Secretary. It is, however,
only reasonable to suppose that if the power of the Secretary of State
to authorize corporal punishment were removed, the officers concerned
would be sorely tempted to resort to indiscriminate punishment, which
was the outcome of temper rather than justice.

Now, that is perhaps a rather unique view by one of the leading authorities
in the field. Ordinarily, except in those extreme cases of physical attack on
prison officers, he was opposed to corporal punishment.

Q. Mr. Edmison, it is suggested in some of the literature which I have
read that in some jurisdictions where corporal punishment is prohibited as
a prison discipline, there is an open invitation to the prison officers to use
violence informally and behind the backs of the authorities. Do you think
that might result in this country if corporal punishment were abolished here?—
A. Well, Mr. Blair, of course, I cannot say that it would never happen in this
country. On the other hand, I do not think that it has happened in
places in Canada where they do not have  institutional corporal punish-
ment. I have certainly never heard of it in Newfoundland or in Saskat-
chewan. Now, it could happen, and I know there was a case investigated
in the United States by American Civil Liberties Union within the last
few months of violence in a prison in the United States. I would not say that I

_have real evidence of its happening in Canada, but that was Sir Alexander
Paterson’s fear as I have just quoted from his book on prisons.

The PRESIDING CHAIRMAN: If there are no further questions, then, on behalf
of this committee I want to express to Mr. Edmison our sincere appreciation
for his very helpful testimony today. I know that it will be of great benefit
to us in the deliberations which we shall be undertaking very shortly. Thank
you very much, Mr. Edmison.

There will be a meeting next Tuesday, March 15, at 11.00 am. I think
it would be your wish that we have our meetings in future on Tuesday and
Thursday mornings preferably, rather than on Wednesday afternoon, because
today while we had a fair attendance, it has not been as good as ordinarily.
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On Tuesday next we will hear the Retail Merchants Association of Canada
on raffles and lotteries. Then on Thursday next, March 17, at 11.00 a.m., we
will hear Professor S. K. Jaffary, of the School of Social Work of the University
of Toronto, on the question of corporal punishment.

There is another matter. With respect to the documents which have been
presented to the committee today for perusal, I assume that they will be
placed in the hands of the clerk for a reasonable period of time.

The WiTnNEss: As long as you want them.

The PresipiNG CHAIRMAN: For a reasonable period of time, in any event,
so that members of the committee or the press may have access to them.
Is that agreeable? :

The WiTnEss: It certainly is.

The PresmiNng CHAIRMAN: Is that agreeable to the committee?

Agreed.

Mr. MoNTGOMERY: I am not suggesting that we put a lot of work on the
clerk, but I wonder if there could not be a summary made of the things in
there which are important. Otherwise we might all want to look at them
and we could not all get them at the same time.

The PrEsDING CHAIRMAN: There is a summary of them in the brief which
was presented today; a summary of the pertinent parts.

The WirNess: I have marked these books. I have put marks in on
various pages where there are cases of significance, scattered throughout the
‘books. I have marked cases which I think would be of utility to this group.

The PresipinG CHAIRMAN: It would be impossible to have the clerk make
excerpts of these documents at the present time. If there is nothing further,
the meeting now stands adjourned.
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MINUTES OF PROCEEDINGS

TuUEsSDAY, March 15, 1955.

~ The Joint Committee of the Senate and the House of Commons on Capital
and Corporal Punishment and Lotteries met at 11.00 a.m. Mr. Don F. Brown,
Joint Chairman, presided.

Present:

The Senate: The Honourable Senators Aseltine, Farris, Fergusson, Hodges,
and Tremblay—(5)

The House of Commons: Messrs. Boisvert, Brown (Brantford), Brown
(Essex West), Cameron (High Park), Fairey, Garson, Johnston (Bow River),
Lusby, Mitchell (London), Montgomery, Shipley (Mrs.), Valois, and Winch
—(13).

In attendance:

‘Representing The Retail Merchants Association of Canada, Incorporated:

Mr. C. Irving Keith, Q.C., Winnipeg, Manitoba, Solicitor for the Association;
Mr. D. A. Gilbert, Winnipeg, Manitoba, President and General Manager; and
Mr. F. Arnold B. Rands, Toronto, Ontario, Consultant to the Association’s

- National Foods Division.

Counsel to the Committee: Mr. D G. Blair.

On motion of the Honourable Senator Fergusson, the Honourable Senator
Farris was elected to act for the day on behalf of the Joint Chairman represent-
ing the Senate due to his unavoidable absence.

Mr. Cameron (High Park) having raised a question of privilege to the
effect that newspaper reports erroneously and unfairly implied that the
Committee has reached certain conclusions, the presiding chairman indicated
on behalf of the Committee that the public should be informed that evidence
will be taken for some time and, therefore, no final conclusions whatever
have been reached.

The presiding. Chairman called the delegates representing The Retail
Merchants Association of Canada. Mr. Keith presented and read the brief of

~ the association (copies of which were distributed to all present) relating to

questionable methods of sales-promotion such as “give-aways”, lotteries, draws,
trading stamps, coupons, etc.

During the course of his presentatlon, ‘Mr. Keith filed with the Committee
the following:

1. Tables 1 and 2 (see Appendix A) analysing recent trends in comparative
sales of chain and independent stores;

2. Copies of recent selected newspaper advertisements of lotteries, draws,
“give-aways’’, etc.;

3. An advertisement by Canada Packers in the Canadian Grocer, published
May 15, 1953, entitled “Dissa and Data” (copies of which were distributed to
each member present).

During the course of the questioning period, it was agreed as follows:

1. That Sections 335 and 505 (new Code Sections 322 and 369) dealing
with Trading Stamps be appended to today’s proceedings. (See Appendix B);
, 2. That the association would submit-to the Committee for consideration
a draft of proposed amendments to the Criminal Code that would meet its
requirements towards clarifying the relevant provisions of the Code.

The presiding Chairman expressed the Committee’s appreciation to the
association’s delegation for the presentations made.

The witnesses retired.

At 1.15 p.m., the Committee adjourned to meet again as scheduled.

A. Small,
Clerk of the Committee.
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EVIDENCE

TuespAy, March 15, 1955.
’ 11.00 a.m.

The PRESIDING CHAIRMAN (Mr. Brown, Essex West): The committee will
now come to order. A motion will be entertained to fill the chair from the
Senate for the day.

Hon. Mrs. FERGUSSON: I nominate Senator Farris.

The PRESIDING CHAIRMAN: All those in favour?

Contrary?
Carried.

‘The PRESIDING CHAIRMAN: Senator Farris, will you come forward please?

I might at this point advise members of the committee of the meeting on
Thursday next, March 17, which is St. Patrick’s day, to be held in this room
at 11 a.m. The witness will be Professor S. K. Jaffary, of the school of social
work, University of Toronto, and he will speak to us on the question of corporal
punishment. Today we shall be hearing representations on behalf of the Retail
Merchants Association of Canada.

Mr. CAMERON (High Park): Mr. Chairman, before we proceed, I want to
rise on a question of privilege. I read in the Toronto newspapers a comment
that some of the members of this committee had already made up their minds
as to what attitude they should take with regard to certain matter which we
are now discussing. I just wanted to say that, for myself, there is a lot of
evidence to read, a lot of deep thinking to be done and a lot of consideration
to be given to the matters before us before that stage is reached. As far as I
am concerned, I have got an open mind and my mind is not made up one
way or the other, as the newspapers have indicated.

I would like to say this to the newspapers, with the very kindliest of
feelings, that I do feel there is a certain amount of unfair inference here. We
hope, on this committee, to do a job, and it is unfair to suggest that before the
whole matter is clear we have already made up our minds. If that is the
case there is very little use going further in dealing with some of the questions
before us.

The CHAIRMAN: Thank you ve'ry much, Mr. Cameron. I have not seen
the article in question, although it has been drawn to my notice. The Canadian
Press drew it to my attention, and asked me if we had made any report or
reached any decision, and I assured them that there had been no decision made
by this committee, and that as a matter of fact there was considerable evidence
to be heard yet and that there would be .no report made to the House until
such time as we had heard as much evidence as we thought was necessary
on each of the three subjects under consideration.

However, I think the point is very well taken, and that it should be drawn
to the attention of the public that this committee is still hearing evidence and
that it has not come to any decision whatever on any of the matters before us.

If there is nothing further, then, we may proceed. We have before us today
the Retail Merchants Association of Canade, who are going to make a presenta-
tion with respect to the subject of lotteries. I believe that in particular they
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are going to discuss store coupons, giveaways, etc. The brief, unfortunately,
was just given to us this morning, so members of the committee will not have
had the opportunity of looking through it, but probably we could have the
delegation go over the brief with us, and then we shall ask our questions.

The delegation consists of Mr. D. A. Gilbert, of Winnipeg, president of
the association; Mr. F. A. B. Rands, Toronto, consultant to the Association’s
National Foods Division and Mr. Irving Keith, Q.C., Winnipeg, solicitor of
the association.

If it is your pleasure, we will now proceed with the presentation. Will
the delegation please come forward and take their seats at the end of the table?

Possibly we could digress for a moment to advise the subcommittee that
there will be a further meeting of the subcommittee on agenda and procedure
tomorrow at 4 o’clock, time and place to be designated later. Members will
be advised.

Who is to be spokesman for the delegation—Mr. Keith?

Mr. KeiTH: I have been elected, Mr. Chairman.

Mr. Irving Keith, Q.C., Winnipeqg, Solicitor of the Retail Merchants Association
of Canada Inc., Called:

The WiTNESS: Mr. Chairman, Mr. Minister, members of the Senate and
of the House, I have the honour to speak on behalf of the Retail Merchants
Association of Canada and on behalf of the National Foods Division of the
Retail Merchants representing over 40,000 retail merchants all across Canada.

These are voluntary, non-profit organizations, devoted entirely to the
promotion of the welfare of retailers and the improvement of trade practices
among their members.

The chief concern of our organizations is the betterment of the retail
trade, and raising the standard of service to its customers and establishing
and promulgating a high code of business ethics among all those who engage
in the retail trade.

Since our objective is honesty and fairness in the retail field we should
perhaps begin by admitting that while we have ideals, we (like other trades,
groups and professions) do not always achieve our ideals. There are members
and retailers who carry on trade practices which at the best are unethical, and
not strictly equitable in the broad sense of the word. We regret it, and we
try to do what we can to correct it. This is why our organizations exist.

I say these things because I feel that it is always best for people to make
an effort to set their own house in order before calling on outside help. I simply
wish to emphasize that our two organizations are engaged solely and exclusively
in supervising, fostering and working for improved trade practices among their
members.

Every trade, profession and calling I think affords its practitioners some
particular advantage by means of which they can appraise human behaviour
with a clearer insight than average. This is true of local merchants in the
community. They are the first to feel the pinch of unemployment and they
enjoy the benefits of fat payrolls. They can tell, almost at once of any drop
in income by any individual customer or by the community generally. Like-
wise they are the first to see and know prosperity. The cash register of the
local merchant is the economic thermometer of the community.

For this reason the retail merchant is very conscious of the wvarious
factors which cause fluctuations in the spending power or the spending habits
of his customers.

It is for this reason that retail merchants, not only of this country but in
all countries, oppose all forms. of gambling. They as a group are opposed to
horse racing, not because they pretend to virtues they do not posséss, but
because they know from actual experience the personal and family tragedies

-
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‘E which result from this activity. There is always a sharp rise in unpaid accounts
when the races come to town. The reduced spending power continues for
weeks after they are gone. ;

Perhaps this is outside of the matter which we are considering today,
but I mention it to illustrate the attitude of merchants towards all forms of
gambling. They are opposed to gambling in all forms and their opposition is
founded upon actual experience.

One thing which has been the cause of concern in recent months is the
question of give-aways, lotteries, trading stamps, coupons and other undesir- -
able and discriminatory methods of sales promotion employed by various
manufacturers, and distributors, and concurred in by some or many of the
merchants, of which these all undoubtedly come under the heading of gambling.

Now it is all very well to say that the merchants could end these
practices by flatly refusing to participate in them, but this solution is not really
practical, because it only takes one defaulter to throw the whole trade into
the game, and these things are so staged that in many cases the merchant is
made a participant even against his will.

Very often the very people who carry on these practices are the ones
who profess, anyway, to deplore them most, and who are most anxious to
avoid them.

Why is this? Well the answer is simple. In the long run lotteries, draws,
giveaways and similar “gimmicks’” are expensive and uneconomical. This is
the fundamental weakness of all lotteries. In Ireland and Australia, where
state lotteries are conducted to support hospitals, it has now become clear
that the great cost involved in the mechanics of printing, distributing tickets,
collecting them, policing the draws, publicizing the whole thing and handling
the vast number of small sums involved, is wasteful of manpower, materials
and money. In the end it has brought a decreased return for the outlay.
Furthermore, the hospitals in these countries have been no better supported,
no better equipped and no better maintained than those of Canada and the
U.S.A., where the necessary funds have been raised by direct levies or direct
appeals for contributions.

The simplest and cheapest way of collecting money for worthwhile and
worthy causes is for A to ask B for a contribution. The simplest and best
way for a manufacturer to sell his product is to concentrate on the quality
of his product, and on policies and practices which will reduce its cost price
to the consumer. These things are the real essence of competition and the
only true way the consumer can benefit in the long run.

The Retail Merchants Association and National Foods Division are in favour
of and support every sound practice which will result in bringing goods to
the consumer at the lowest possible cost. The simple fact is that lotteries,
give-aways, prize draws and similar things are, in most instances, substitutes
for a reduction in price. They are excuses which are often used for retaining
the price of articles and actwally replace possible reductions with such substi-
tutes as T.V. sets, automobiles, radios, and so forth.

Now it is one thing to say that a practice is wasteful, extravagant or poor
economics, and another to say that it is improper from a legal point of view.
Many people spend both money and time on things that others regard as
wasteful and foolish. That does not necessarily say that they are doing some-
thing which the law should prohibit.

Is this the case with lotteries, draws and give-aways, used in conjunction
with sales promotion campaigns?

The answer is definitely “no”. In the first place our Criminal Code has
for many years condemned the practice of lotteries and gambling. Section 236
covers these offences and in general terms our law has always frowned upon
both the practice and the practitioner.
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How then, if this is the view of the people of this country, and I take it
that it is since it has been on our statute books for many years and without
serious objection, (except for those who have been caught and penalized),
how can we then take exception to some people carrying on this sort of thing
and shut our eyes while others do the same thing?

As people responsible for law, and the administration of law, this poses
a very serious question. There is no doubt that disrespect for the law results
from a disregard of the law and this is even more pronounced when the dis-
regard is on the part of the administrators and legislators themselves.

In all seriousness, if lotteries and draws are improper at all they must,
in the eyes of the law, be improper in all cases and for all peoples equally.
To allow a distinction is to breed disrespect for our legal system and place
our enforcement officials in an impossible position. These things are of vital
importance—far outweighing the importance of the offence in itself. Their
implications and their effects are far reaching and affect the very fabric of
our social and political existence. ;

Having covered this most serious and general reason why these lotteries
and give-aways should be outlawed I would now like to mention a few less
general, but nonetheless valid, reasons for this view. These are the matters,
I may say, which directly affect merchants, as merchants.

First of all it is most unfair competition for the smaller merchants, who
make up the vast bulk of the retail distribution system of this country. And
at this point perhaps it should be pointed out that retailing is still largely in
the hands of the small independent merchant in Canada. I know we are all
greatly impressed with the large supermarkets that we see springing up in
our larger cities. They are impressive, not to say gaudy. They are, however,
located in the highly concentrated areas where they skim the cream off the
top of the market by means of volume sales at comparatively low prices, and
with little or no service to the customer. (See Tables 1 and 2 at Appendix A
for analysis of comparative sales of Chain and Independent Stores). Now do
not get me wrong. I am not condemning supermarkets. Anything that can
bring about a reduction in price to the consumer is good and the R.M.A.
organizations are 100 per cent in favour of it. However, it should be pointed
out that these outlets are comparatively few in number, restricted in location,
and not quite as effective in reducing prices as their propaganda and publicity
men would have us believe. As pointed out to the Restrictive Trade Practices
Commission sitting in Ottawa last fall, the actual cost of doing business, as
shown by the figures issued by the Department of Statistics of the Department
of Trade and Commerce, is less for independent merchants than for chain stores.
However, this factor is not really relevant to the point under discussion at the
moment. The point is that the major part of the retail distribution of Canada
is handled by small independent retail merchants and will undoubtedly continue
to be so handled.

Yet when it comes to lotteries and give-aways, such as we find going on
in many parts of this country, the independent Retail merchant is unable to
compete with them, even if he wished to do so.

It is out of the question for the average, or even the above average,
merchant to give away automobiles, television sets and radios. Neither his
mark-up nor his sales volume allow such extravagances.

When the large chain organizations engage in this type of promotion it
is simply out of the question for their competitors to compete. They are
beaten before they start.

This is undoubtedly the reason why such promotions are used, with the
knowledge that competition on the same basis is impossible.

The second factor which is pertinent is that such practices have a very
detrimental effect on the article or product selected to be given away. The
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prize, bonus or premium is usually a different article or product from the
one or ones being promoted, because, of course, to give away the same article
or product, or more of the same article or product, would simply be a reduc-
tion of its price, which is an acceptable policy provided it is applied to all
outlets, or at least all outlets in a given area.

By using an article as a prize or bonus, the sponsor of the campaign or
promotion produces a very detrimental effect upon the article or commodity
selected as a give-away. There is nothing more harmful to the market value
of an article, be it silverware, a T.V. set, or even an automobile, or a radio
receiver, than to give it away free and to advertise it widely as a “gift”.

It seems to produce a psychological effect upon the sale of that article
which is very detrimental. In the Retail Merchants Association brief on loss
leader presented to the Restrictive Trade Practices Commission, this was pointed
out. Sales of the G.E. Electric iron, kettle and floor polisher were severely:and
apparently permanently injured in B.C., by the action of one large dealer using
them as loss leaders, which is a less drastic practice by the way than giving
- them away free.

There is no redress for the manufacturer, distributor or retail dealer con-
cerned with these “give-away” commodities if they are used in this way. It
is a very unfair and destructive practice.

In the third place, in some cases, these give-aways produce a different
kind of effect on the market. Take for example the practice which is followed
in a good many centers on Thanksgiving or Easter, at Christmas or some other
festive season, of raffling turkeys or holding “turkey shoots” and similar large
scale promotions.

In London, Ontario, for example, according to newspaper reports, this
form of activity disposed of some 3,000 turkeys at Christmas time. Those
responsible for the promotion went out and bought turkeys directly from the
farmers, paying them above the market price for them because they were at
a premium and thereby boosted the price for the entire market.

A great many people who had ordered their Christmas turkey from their
local meat store, cancelled their orders when they won a turkey and this left
a heavy unsold quantity of turkeys in the butcher shops after Christmas.

It finally got to the point where protest meetings were held—I believe
the Attorney-General of Ontario stepped in—and a full-scale show-down took
place. This is only one illustration of what has gone on in many communities
across the country and the adverse effect it has on the market.

I say nothing at all about the very real loss to the retailers in the loss of
the sales, and the extra services they are obliged to perform in connection
with these campaigns, but they are very real losses and very substantial.

Still another detrimental effect of this kind of practice is that it compels
the merchant to “over service” the item or items which are being specially
promoted. This can only be done at the expense of the other items carried in
his inventory. For example, a company, say a soap manufacture, decides to
. give away something for coupons attached to its product. The dealer cannot
afford to refuse to help the manufacturer in this since his competitors are all
doing it, and his customers will go to his competitors for a “chance” at the
“free” gifts, or special premiums or whatever it may be. The merchant has,
therefore, whether he wants to or not, to put in special facilities for collecting
and marking the coupons, taking the names and addresses of the customers,
double checking the stock and dealing with enquiries, complaints and all the
other machinery of the draw or give-away. All of this takes time for him or
his clerks as well as space in his store. The promoter thereby, assures himself
of special attention and compels extra and special work which other manu-
facturers represented in the store, do not get.
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In this connection, I might quote a very interesting item from the Wash-
ington State Food Dealer, of January, 1955. “On reliable authority we have
been informed that Safeway (i.e. U.S. Safeway) is backing up their threats
to redeem all coupons at their cash value. This movement started around the
first of the year and is the culmination of a long period of threats and proposals
by the company to infiuence manufacturers to pay larger handling fees (or
allowances).”

“It is worthy of note that Safeway’s main contention is that the amount
paid is not adequate to compensate them for the actual and true cost of
handling—by their test, a cost of somewhere between 2} cents and 3 cents
per coupon.”

That is what Safeway’s in the United States figured it cost them to handle
these coupons which the manufacturers put out. They said to the customer:
“We will give you three cents credit for every coupon you bring in.” Then
they would throw the coupon in the waste basket, and simply pay the
customer the three cents. Instead of spending time and money and worry
in servicing these promotions, they paid up.

The PrespingG CHAIRMAN: What started out as a lottery, ended up as a
price reduction?

The WiTnEss: So far as Safeway’s are concerned. And they said: “It is
costing us three cents tc handle this, let us give it to the customer.” What
the ultimate outcome of this will be, I do not know.

Hon. Mr. GARsON: Perhaps the manufacturer will end up with a lot of
lottery prizes which he cannot give away.

The WirNEss: This practice also produces another unfair advantage in
favour of the manufacturer who employs it. There is only a certain market for
any product which is sold and all manufacturers in the field must divide this
market among themselves. When one manufacturer forces the merchants to
accept and redeem coupons of various values he compels the merchant to
stock up heavily on his product and to wait, in many cases, for a period of
time to cash in or redeem the coupons. In this way he compels the merchant
to “over stock” his product and thereby not only finance his campaign, but he
automatically reduces the stock of his competitors which must be reduced to
make room on the shelves and to finance his individual sales campaign.

This is also an unfair trade practice—coming close to compulsion. It is
unfair to the merchant and to the other manufacturers.

Lingan A. Warren, President of Safeway’s,—that is, U.S. Safeway’s—
speaking recently in New York City, condemned these practices on the grounds
that they “infringed the retailers’ right to buy what he wants, when he wants
it, and to decide the price and the kind of display he wants to give it”.

I think that is very interesting, but when I place before the committee
some of the advertisement for Canadian Safeway’s, members will see that they
are in direct contravention of the American president’s statement, because
they are in this “right up to their ears” according to the advertisements I have
picked out from across Canada. (Copies filed with Committee).

Yet another effect of this type of thing is that it takes the attention, energy
and resources of the manufacturer away from improving his product and reduc-
ing its cost to the customer. [

This really should be the prime concern of the maker of any product, but
it is obvious that when the attention of the manufacturer is concentrated on
lotteries, giveaways, coupon clipping, and other gimmicks on a large scale
these primary matters must be neglected.

Instead of giving a one-cent reduction on a package, the manufacturer
gives an automobile costing between $2,000.00 and $2,500.00 to one person and
spends many times that amount on printing, advertising and special promotions. -«
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This practice also tends to mislead the customer in that real values are
° not appreciated or noticed in the same degree when they compete with these
flashy promotions. There is little or no chance that true value is combined
with a premium. The customer has to pay for or contribute toward the cost
of the premium which is a secondary commodity at the expense of the article
he originally intended to buy.

I would like to quote an item taken from the Kansas Food Dealer for
October, 1954:

These practices are confounding the selective instincts of the
shopper—and if the flow is not dammed by government action, even some
of our largest companies may show red ink for the first time since Pearl
Harbour.

The resolution committee called for outright abolishment of this
whole flagrant, wasteful method of advertising—a compromise would
have been the same as endorsing bootlegging.

Why then do manufacturers pursue these practices? That is the $64.00
question. Our National Foods Division wrote to most of the country’s largest
food field manufacturers last year, including manufacturers of household
products, on the subject of give-aways. The answers received from those
replying are practically unanimous.

As I said, these letters were almost all to the same effect and I summarize
them in general without particular reference to any one of them:—

1. That they either do not engage in such practices, or that they do so
reluctantly because they claim they are forced to do so by competitors who
do it.

2. That the practice is expensive and wasteful of time and money.

3. That they feel that merchandise deals, give-aways promotions and
consumer-deals are unfair to merchants and do not give customers an even
break on price.

This same problem has arisen in the United States and is resulting in more
and more states outlawing this type of gambling. For example, I quote an item
from the Pacific Northwest Grocer published in the State of Washington last
July: — ]

Give-Aways to Be Stopped:

The practice of food stores giving away appliances, automobiles,
cash, savings bonds and other prizes will be stopped September 1st.
This date was set to give current programs time to expire.

Representatives of all chain stores, voluntary groups and inde-
pendents met July 1st with King County Prosecuting Attorney Charles
O. Carroll in his office and agreed to the discontinuance.

Carroll said “give-away” programs by stores after September 1st
will be considered for prosecution under state lottery laws.

This is the culmination of mcnths of work and planning by the
Washington State Retail Grocers and Meat Dealers Association, Paul
Luvera, State Senator and Anacortes grocer, asked Attorney-General
Don Eastvold for an opinion on the legality of give-aways.

The opinion was issued June 1st and states in part as follows:

A store conducting this program advertises or displays a valuable
prize. Persons shopping in the store receive tickets, with and in pro-
portion to the price of merchandise purchassed, which represent chances
to win the prize in a drawing to be held by the store. Your question is
whether or not this plan is lawful. It is our opinion—that the operation
described constitutes a lottery within the contemplation of RCW 9.59.010,
and is therefore unlawful.
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To bring this proposition to a practical conclusion, I would like to suggest
what should be done or rather what the retail merchants of Canada would
like to see done. Our present Criminal Code, or rather the old one, section 236,
deals with lotteries. It has become entirely ineffective through legal inter-
pretations placed upon its wording. The courts have held that a lottery must
contain three elements:

1. Consideration, given or paid
2. A prize
3.  An award decided by chance

It is number 3 which has been generally responsible for the failure of
this section to prevent give-aways, draws and lotteries, because the courts
have decided that if any element of skill (on the part of the contestants),
enters into the award it is not a “chance” and therefore it does not constitute
a lottery.

Not more than two weeks ago, when I was preparing this presentation,
I heard one advertiser say:—*“Just answer the question, “What followed Mary
to school one day, a lamb or a dog?’”

Here is an excellent example of skill, and the ultimate in the ridiculous.

If this is to remain the law, then there should be no lottery law at all.
The section should be repealed in order to make the law look less ridiculous.
If we are to have the law which was intended and which millions of right-
thinking Canadians desire to have, then there must be added to the wording
of this section a provision which will make it a lottery where the prize—
either goods, merchandise, or money—is awarded by chance or by the exercise
of skill on the part of the contestants or by a combination of chance and
skill.

Unless this is done, the section is useless and serves no practical purpose
at the present time.

After the word “prize” I have added “either goods, merchandise, or money”.
The present code covers “merchandise”, but does not cover “money”, and we
would suggest that the word “money” be included.

In the second place, the merchants would like to have it declared illegal
for a manufacturer or a distributor or a merchant, for that matter, to give
away bonuses, prizes, awards, premiums or whatever they may be called
(either by coupons, tickets, stamps, prizes, cash register receipts or any other
method) goods, wares, or merchandise not manufactured by themselves.

If the manufacturer’s goods were his own goods, or more of his own goods,
that would not apply because it would amount to a reduction in price, which
is a manufacturer’s own business. Anybody can put out his own goods as
cheaply as he wants to, or reduce the price of them. That is fine.

These two provisions, I am sure, would clear up a number of very
unpleasant and unhealthy practices which are growing by leaps and bounds
and which everyone deplores including those who are actively participating
in them. :

These suggestions are also, I think, in line with public thinking and with
public interest.

For your information, I am going to show the Committee a number of
examples of the type of promotion to which I have been referring. They are
taken from centers all across Canada and are typical of what is going on in
every community at the present time. (Copies filed with Committee).

As I indicated, Mr Chairman, I am going to give the committee some
examples of the practices I have been describing. Yesterday afternoon, before
leaving for Ottawa, we had a little gathering of people, and I was talking
in Winnipeg to the general manager of the Hudson Bay Company, who was
questioning me about coming down to give evidence before this committee,




CAPITAL and CORPORAL PUNISHMENT and LOTTERIES 223

and he said: “I think we are going very rapidly crazy. I was walking through
the hardware section in our store on Saturday, when something ‘hit me on
the back of the head’. I turned back to look, and there in the middle of the
hardware section was a pile of boxes of cake flour, and pastry flour in a
great pyramid. I asked the manager what was going on—he is always
complaining he has not got enough room to display his hardware—and he
said ‘It is that food manager across there who is doing it. He has been giving
away a cake tin to everybody who bought flour, and if he is going to
give away cake tins with flour, then I am going to give flour to everybody
who buys a cake tin.”” The manager got them both together and told them:
“I think we should all have our heads examined.”

Hon. Mr. GAarsoN: That was in the same store?

The WiTNEss: Yes, the same store. Recently Mr. Chairman, I ran across
an advertisement which I have taken the liberty of having reprinted to
distribute to your committee—an advertisement by the Canada Packers which
just appeared to me this week. There is a copy for everyone here. If members
would like to look at it, it emphasizes the very point I am making when I say
that many who deplore these practices are being obliged to take part in
them. (Copy filed with Committee).

Canada Packers say they have supported the Toronto Symphony Orches-
tra’s programs on the air for a number of years and they have conducted other
worthy and high-class public relations efforts. But they have now, they say,
unfortunately come to the conclusion that they have got to get into this business
of “giveaway” propositions, though very reluctantly. “We say, quite frankly,
we don’t like it, but what are we going to do about it? We are appealing to
the gambling instinct of the people who apparently have a hope of getting
something for nothing, and so, reluctantly, we are joining in the rat race—
but with this difference, that our inducements will be bigger and better than
anybody else’s.”

That is the advertisement which appeared May 15, 1953.

I have here, now, an example of the type of promotion to which I have
been referring. Here are some more. They were just picked out from different
cities and different centres across Canada to illustrate different types of pro-
motion. I would like to leave these newspaper cuttings with the committee.
They fall under two or three headings. Here is one which we picked up today.
“Loblaws for a 1955 Pontiac”.

The presiding CHAIRMAN: That is from where?

The WitnEss: Burlington.

Mr. BLAIR: Perhaps you would describe what the people have to do to win
prizes.

The Witness: This says: “Five television sets—Safeway stores.” This is
a little more open. This is a straight draw. It says “Every day a draw will be

made from the cash register receipts and somebody is going to win a television
set every morning at 10 o’clock.”

The Presiding CHATRMAN: Will you tell us how this Pontiac car at Loblaw’s
is going to be won?

The WitnEss: It says the winning ticket will be selected on the 14th.
Mr. RaNDS: —“So easy to enter. Entry blanks available at this store only.”

The WiTnEsS: I think most of them are run on the same line. You fill out
a jingle at the bottom, and then at 10 o’clock in the morning you have a draw.
Here is another. Dominion Store. “Win a 1955 Dodge”. You complete a jingle:
“Dominion mammoth market is best, It saves me both trouble and time, In my
opinion, When you shop at Dominion—"’ and then you add another line.
This gives you the chance to win the Dodge car, but you have got to have a



224 JOINT COMMITTEE

coupon from some type of merchandise which is being promoted at that time.
Most of these schemes are of that type. They require you to answer a question.
One of them which I saw this morning read as follows: “For whom did Sir
Walter Raleigh lay down his cloak?” You put that on a cash register receipt,
and if you get the right answer you may win an automobile. Here is one,
which has gone across Canada, from the Free Press in Winnipeg. Safeway’s
have done this in all the cities across western Canada—the offer of a Morris
automobile. You buy a pound of the coffee which they are promoting, and
get an entry blank from the coffee bag and then you complete a question.
They ask you some question which makes it appear that you have exercised
some element of skill, which, apparently is all that is required to “let them
out of the door.” Apparently if there is any element of skill which enters into
the question, it “lets them home free.”

Mr. WincH: Such as: “How old are you?”

The WirNess: That is right, or, for example: “Say what followed Mary
home. A sheep or a dog.” Here is one from Windsor: 9,000 to be given away
in prizes. 54 money-saving prizes if you send in your favourite recipe.”

The Presiding CHAIRMAN: Whose advertisement is that?

The WiTNEss: That is General Mills “Betty Crocker Contest”.

The Presiding CHAIRMAN: It is not really Windsor.

The WitneEss: No. It is not a Windsor store. Here is one in Windsor. They
are giving away a 35-dollar electric appliance.

The Presiding CHAIRMAN: Who is?

The WiITNESS: Bezeau’s Appliance and Furniture Store. Here is another
from Windsor: “Free waterless cookware.”

The Presiding CHAIRMAN: Whose advertisement is that?

The Wirness: Big Bear Market. Here is another from Windsor: “Free.
10 grill sets, 10 toasters, 50 food hampers. It is easy to win one of these prizes.
Obtain entry blanks from A and P Supermarket in Windsor. Nothing to buy
and lots of fun.” You can enter and get your entry blanks from some type
of merchandise which they are sponsoring. Here is another Windsor one. It
is a different type of thing, a variation of the trading stamp proposition, except
that you do not get a trading stamp, you get an 89-cent value for every five
dollars worth of merchandise, but that merely amounts in fact to the use of
the cash register receipt as a trading stamp. It is a variation of the trading
stamp practice, because that, I think, would be a trading stamp. Customers are
given silverware to the value of 89 cents.

Here is another cutting. The Dominion Store. $175 worth of valuable
prizes.

Mr. BoisverT: What is the date of that advertisement?

The WrrNeEss: That one is Thursday, February 24, 1955.

Here is an example from Montreal, dated the 25th. It says ‘“Sunbeam
mixmasters. 100 being given away.” Here is a newspaper report of the
turkey-shoot at London, Ontario, and the trouble which it gave.

The PresDING CHAIRMAN: How does the turkey-shoot operate?

The Witness: It is just a straight draw proposition. Referring again to
the offer of mixmasters, each entry is covered by two labels.

The PRESIDING CHAIRMAN: Where does the gambling come in?

The WiTNESS: There are 100 Mixmasters. They are given away, and you
buy the back of two packets of a Mix. You have got to send them with your
entry, and then they draw to give away these prizes. As far as the section
stands at the moment with regard to the question of a consideration,being
given, the courts have held that that is a consideration—if you have got to
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buy a product and use a part of its box or container in order to enter. That
means you have given a consideration, and I do not think we need worry
about that element. It is the element of skill which has caused the trouble.

Mr. WincH: Mr. Chairman, I do not think it is necessary for our friend
to go through all the papers he has there. I suggest he files all the rest with
us, unless of course there are some which are of an entirely different nature.

‘The WiTNESS: No, they all come into the same category. By the way,
I wish to make it perfectly clear that we are not here with any idea of
pointing to any individual manufacturer, distributor or retailer. We are simply
here, I understand, to give this committee evidence on what we see and know
is going on generally. I feel I have mentioned one or two names, but the
purpose of mentioning those names was not in any way to criticize or single
out any one organization from another, or any one retailer from another.

The PRESIDING CHAIRMAN: Or Windsor!

The WiTNEsSS: No, not at all. This is definitely in our opinion a matter
which is growing by leaps and bounds in every section of this country, and
it is being carried on on a wide scale, and practically everybody is getting
into it, from the highest to the lowest. All of them indicate to us that they
wish they could get out of it, but they do not know how to “get off the ride.”

The PRESIDING CHAIRMAN: We thank you very much, Mr. Keith for your
very interesting presentation. Probably before we ask some questions we
could be given some background with regard to the Retail Merchants Associa-
tion of Canada Incorporated. When was it formed?

The WrTNESs: I will ask Mr. Gilbert, the president to answer that question.

Mr. GILBERT: The Retail Merchants Association of Canada Incorporated
operates under a Dominion of Canada charter issued in 1910.

The PRESIDING CHAIRMAN: How do you become affiliated or associated with
the Retail Merchants Association?

Mr. GiLBERT: I think I can best answer that question by briefly explaining
how the Association is constituted. We hold a dominion charter issued in
1910. We have a dominion board of directors elected from each of the
provinces in Canada to the national or dominion board of the Retail Merchants
Association of Canada. We have provincial offices in the provinces, and with
the exceptions of British Columbia, they are all incorporated. The retailers
in each of the provinces support the Retail Merchants Association provincially
and they have provincial boards of directors, provincial executives, provincial
offices and so on. They do the original field work of enlisting the support
of the retailers.” All the provincial offices subscribe to-the policies of the
dominion association. There is one exception at the moment. The province
of Saskatchewan with whom we work very closely, is not at the moment
associated with the dominion association.

Mr. WincH: To the best of your knowledge, all across Canada, whether
organized provincially or nationally, how many merchants do you represent?

Mr. GiLBERT: Using a round figure of 40,000—that might fluctuate from
time to time—we do not count a merchant out of our membership until he
is more than two years in arrears with his subscription—about 20 to 25 per cent.

The PRESIDING CHAIRMAN: What proportion of the merchants in Canada
are members of your association? ¢

Mr. GILBERT: We do represent a very substantial proportion of the retail
trade. There are about 150,000 retail outlets in Canada including Motor
Dealers and service stores. We represent about 25 per cent of this total.

The PRESIDING CHAIRMAN: What percentage of the food merchants in
Canada are members of your association?
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Mr. RaNDs: About the same percentage. i X

The PRESIDING CHAIRMAN: In other words, you would have a quarter—
between 20 and 25 per cent of the total. What are your requirements for
membership?

Mr. GILBERT: I might explain with respect to the National Food and Retail
Merchants Association of Canada that it includes all types and classes of
retailers. It so happens that the food stores comprised in that one classification
afford a very active and strong measure of support of the food trade right
across Canada. They have their elected national officers and they function as
a national trade division of the Retail Merchants Association of Canada. Their
membership comprises actually the food stores who are members; they are a
trade division, and they handle their own trade affairs under the R.M.A. of
Canada.

Mr. BoisvErT: Do you publish any weekly or monthly magazines?

Mr. GILBERT: No. The national food division publishes a weekly bulletin.
Most of the provincial offices publish a provincial paper or a provincial bulle-
tin. R.M.A. of Canada the national association has just commenced to publish a
monthly bulletin, but it will be without advertising. One way or another pro-
vincially or nationally our whole retail trade have an excellent coverage.

Mr. WincH: Could I ask the president if those stores such as Safeways,
Loblaws, and stores like Hudsons Bay and Slmpson-Sears are also members
of your organization?

Mr. GiLBerT: R.M.A. was not organized to include large department stores
or chains. But in many instances we receive contrlbutlons from these stores
which do not actually hold membership. ‘

The PrREsiDING CHAIRMAN: Has Mr. Rands anything to add?
Mr. Ranps: No.

The PresipinG CHAIRMAN: Well if that is the case, we may commence our
questioning. It will be led off today by Mr. Blair, our counsel.

Mr. BrLair: According to the evidence, there are different types of contests
and prize distribution.

First of all I would like to ask Mr. Keith and his associates, if any attempts
have been made to bring about prosecution in respect to these various contests?

Mr. KertH: Mr. Blair, such attempts as have been made, naturally were
made through the provincial organizations going to the prosecutor or to the
Attorney General of their province, but they have not been very successful.
The general feeling‘encountered has been that it has been pretty nearly useless
to try to pin down any offender. They always manage to wiggle out of the
thing on the basis that the participant has somehow or other exercised some
degree of skill. They are most loath to take any steps to prosecute.

They have lost so many cases that they just more or less brush you off.
Every now and then some enthusiastic prosecutor will take the bull by the
horns and jump in. We had a case in Winnipeg not long ago, and I believe
that this year out in British Columbia the prosecutor decided to go after the
provincial exhibition on the question of selling tickets. What was the outcome?
I believe at the moment there is a prosecution started against the Dominion
stores here in Ottawa on one of these, and that one of these at present is on
its way to the Court of Appeal. What the outcome of it is or the basis of prose-
cution, I do not know.

But the effect of complaints addressed to the enforcement officers is this:
they are not indifferent, they are not antagonistic, but they are sort of hope-
less, and they say “Oh, well, what is the use? We have done it several ,times
and we always lose. Why go on the merry-go-round again?”
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Mr. BLAIR: There are various types of contests mentioned. If a store agrees
to give prizes on the basis simply of drawing a sales receipt, has the delega-
tion any comment or suggestion to make as to how the present law could be
strengthened to prohibit that practice?

Mr. KertH: It seems to me that if that is what is done, then it is an
infringement of the law as it stands at the present time. I think I have only
run across one or two of them in this list. Mind you, I have not taken these ads
out with any plan or purpose. I think there was question too that they, in
running them openly, announced that it was a draw. The others are all subject
to the completion of a jingle, answering a question, telling how much they
weigh, or something like that.

Mr. Brair: It may help the committee if I read the governing sections of
the Criminal Code which deal with this question of mixed chance or skill.
This is section 236, subsection 1, paragraph (d). It is printed at page 58 of
last years proceedings:—

Sec. 236 (Clause 179 of Bill 7, 1954) :

(1) Every one is guilty of an indictable offence and liable to two
years’ imprisonment and to a fine not exceeding two thousand dollars
who
(d) disposes of any goods, wares or merchandise by any game or mode

of chance or mixed chance and skill in which the contestant or

competitor pays money or other valuable consideration;

Mr. WincH: Does that include bonuses, Mr. Blair?

Mr. Brair: I would like to ask a question about that a little later, if I have
the committee’s permission. Now, Mr. Chairman, I would like to ask the
delegation if it is their contention in respect to these contests that there are
elements of mixed chance and skill?

Mr. KertH: Yes, that is just the point I was trying to make, but perhaps
unsuccessfully. I have watched with interest a couple of these prosecutions.
What happens is that two or three people appear on behalf of the accused and
say that they have looked through all the entries and after diligent and careful
consideration have decided that Mr. A or Mrs. B gave the best answer. And
that apparently is the end of the matter as far as the magistrate is concerned.
There is no means that I know of to disprove the statement, whether they did
or did not actually look at all the entries. It becomes impossible for the
prosecutor to prove that they did not. If they get up and say that they did,
that is the end of"it.

Mr. Brair: It can be inferred from the circumstances that there is an
element of chance in the selecting?

Mr. KeiTH: The mere quantity of entries makes it obvious that it is

impossible from a practical point of view for any one person, let alone two
or three, to read over every single entry.

There was a case which I think has- been reported in the criminal law,

 + where that very point was raised with respect to a newspaper contest in which

the newspaper, I believe, received somewhere between one hundred and one
hundred and fifty thousand entries. The judges said “No. We looked through
them.”

There is another argument that it was physically impossible for them to
have done so; but the court said “No. I cannot take any judicial notice about
physicial impossibilities; and if these people say that they looked at them,
that is the end of the evidence and I will have to take it.”

It went to the Court of Appeal and it was upheld. There is no argument
that the great quantity of entries makes it physically impossible to do it. But

55045—2
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you know and I know and everyone knows that no one person is going to sit
down and go through them all. Here is one with two thousand prizes awarded,
and it has a whole newspaper page of winners.

I have no opinion how many entries there must have been in that contest.
I think it is quite clear that it is utterly impossible for any judge to go through
them all, but there is no way for the prosecution to bring in evidence to say
that they did not.

Mr. Brair: If I undersand the situation correctly, the main point in your
present suggestion is to prohibit the distribution of prizes as a result of the
exercise of skill on the part of contestants as well as contests involving
merchandise and skill?

Mr. KertH: Yes, or by chance or by a combination of it. I have added
words to the skill section, the real section which disposes of it; and I think
it should also help to include the words “Or gives away”.

I do not know if “dispose of”’ means the same thing as ‘“give away”, but
it would make it clearer if it had in it “disposes or gives away goods, wares or
merchandise, or money.”

I suggest that that be added and then “by means of”, and I add “whether
by chance or by exercise of skill on the part of the contestant, or by any
combination of chance and skill”.

I suggest that these conditions “or gives away, or money, or by the exercise
of skill” be added to the present section.

Mr. Brair: I am not trying to be too technical, but I gather that in making
this suggestion you would exclude legitimate contests, such as athletic contests
and cultural contests of various kinds?

Mr. KeiTH: Yes.

Mr. Brair: I would like to direct your attention to the other type of
give-a-way of which you spoke, which might be characterized as the premium
or bonus type of offer. I further wonder if you would mind telling the com-
mittee your understanding of the governing provisions of the Criminal Code
at the moment in this regard?

Mr. KertH: Well, I understand that it is illegal under the trading stamp
section to give away coupons and so forth which are redeemable in goods,
wares, or merchandise. But if the manufacturer wishes to give away his own
produce, product or article, I think that it is his own business.

The weakness seems to be in going out and purchasing, no doubt at retail,
articles in which they have no trade connection whatever such as the hardware
store which goes out and gives away flour, and the flour or feed people who
go out and give away electric kettles, irons and sp on.

I think the suggestion is that it simply be declared illegal for one manu-
facturer to go out and give away the products which are manufactured by
another firm, and just let it go at that. Why should he go out and spend his
money which he must have to do? Obviously the manufacturer who is making
these appliances does not like it. He protests violently about it. He does not
like his products being given away, so the person doing it has to go out and
buy them. On the other hand he sets up a display and says: “Come on into
my store and I will give away all these things for nothing.”

I think that first of all he is using money that he could very well use
in order to reduce the cost of his own article or improve the quality of it.
Secondly, he is damaging another person who has no redress against this type
of activity. :

Why is he doing it? He is doing it simply to appeal to the gambling
instincts of his possible customers. He is not doing it to bring about any price
advantage or any quality advantage or any additional service that he himself
is in a position to give.
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As I say, he is simply holding up a prize which is not his own, as an
| inducement to people to come and do business with him, and he is giving it
| away, and as I have said he is simply appealing to their gambling instincts.

! Mr. WiNncH: Mr. Chairman, is it your desire that we may ask questions
. at this time, or shall we wait, on the same subject, until it comes around to us?

The Presiding CHAIRMAN: I think it would be well for you to hold your
questioning until you reach your turn. In that way we will be fairer to
everyone.

Mr. Bramr: I do not want to trespass on the time of the committee.

The Presiding CHAIRMAN: There is no obection to your asking these ques-
tions, Mr. Blair. That is why you are here.

Mr. BrLair: I wonder if it would be agreeable to the committee to have
attached as an appendix to this day’s proceedings section 505 of the Criminal
Code which is the trading stamp section, as well as section 335, paragraph
(x), which defines “trading stamps”.

The Presiding CHAIRMAN: Agreed.
(See Appendix B)

Mr. BLAIR: My final question to Mr. Keith is this: if I, as a merchant,
offered to give to the public a fountain pen if they purchased a dollar’s worth
of goods in my store, would that, in your view, be a gamble or a lottery?

Mr. KerTH: I think that is a trading stamp proposition. You are in effect
making your cash register receipt a coupon or stamp, or something of that
nature. You are not declaring it to be so, but in fact isn’t that what you would
be doing?

Mr. Brair: In other words, this type of give-away in a store does not
| come under the lottery provision, but it does come under the trading stamp
part?

Mr. KerrH: That is my idea of it.

The Presiding CHAIRMAN: Now, Senator Farris.

Hon. Mr. Farris: I was wondering just how far the issue of jurisdiction
comes up between our jurisdiction and the criminal law and the provincial
jurisdiction with respect to property and civil rights. I am now going to ask
a question about that. You gave us an illustration of a man offering a prize
for his own goods. That is his business. Suppose he should go out and buy
something. You are 'not concerned with the morals of the thing, but you think
that it is an unfair trade practice. Have you ever considered how far the
- province could deal with that in controlling a pure question of property and
civil rights?

Mr. KerrH: I think that if the matter was fairly considered to be a
. gambling device, then the Code and the federal jurisdiction would override all
other considerations.

Hon. Mr. Farris: I agree with you, if it is a gambling device; but if it
is a colourable attempt to make it appear a criminal offence in order to come
within the jurisdiction, that'is different.

Mr. KerrH: I think that all these things could be fairly interpreted as
gambling. At least we have these ads offered. I do not think there is any
doubt but that they are all lotteries under the present setup. Goodness knows
what some ingenious person might think up if this was altered. However, I
think all these things are definitely gambling devices.

v Hon. Mr. Farris: Do you think they are devices and that the prosecution
can be defeated because of this provision about skill?

55045—23%
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Mr. KertH: That is what happens. It has got the prosecution departments
of various provinces buffaloed. They cannot see any hope of winning a pro-
secution in any of these cases where they answer a question or make up a
jingle ‘or do something of that kind. They have been defeated so often that
they just throw up their hands on it.

The Presiding CHAIRMAN: Now, Senator Aseliine.

Hon. Mr. ASELTINE: I had some questions to ask but they have been pretty
well covered by Mr. Blair’s questions. I was going to ask if Mr. Keith had
prepared any amendments that he thought would cover what they are trying
to prevent.

Mr. KE1TH: Our suggestion is that the addition of these three words “or
by way of; or money; or by exercise of skill”” would bring about that result;
but we also would like to have it declared illegal. This is outside the present
section altogether. These are additions to the present section. We would
also like to see an additional section declaring it illegal for a manufacturer
to take some other manufacturer’s goods and give them away as a bonus,
prizes, premiums, awards, or whatever you want to call them, on any basis
at all.

Hon. Mr. AseLTINE: I would like you to prepare an amendment and sub-
mit it to the committee.

Mr. KeiTH: I would be glad to do that. I was not quite sure, frankly,
what the committee thought of my recommendations, or whether you would
entertain such a one. But I would be glad to do it.

~ Hon. Mr. ASeLTINE: We will be glad to have you do it.

The Presiding CHAIRMAN: He will do it. Are there any further questions?
Now Mr. Cameron.

Mr. CAMERON (High Park): I have no questions.

The Presiding CHAIRMAN: Mr. Boisvert?

Mr. BoisverT: First of all, can we have a generalization about this
throughout Canada?

Mr. KerTH: Yes. There is no doubt about it that it is something which
occurs from coast to coast and is not confined to any district.

Mr. BoisverT: Thank you. That is all.

The Presiding CHAIRMAN: Now Mr. Lusby.

Mr. LusBy: On page 2 of your brief you mention that merchants generally
are opposed to horse racing and that it is quite apart from the legitimate
interest they have in their own well being. Is it because they consider it has
a bad effect on the welfare of the wage earner and his family? Would you say
that this type of contest with this advertising in newspapers would also have
a bad effect?

Mr. KeitH: Well, sir, the cost of these automobiles is being paid by the
consumer, and the only one being affected is the customer. Suppose he goes
into a store and he wants to buy a package of soap, a box of cornmeal, or
some commodity for which he has been sent in there for. What does he get?
He gets a plastic cup and saucer, a glass bowl, or a coupon for an automobile.
He went in there presumably just to buy food for his family, yet he finds
that he is going to help pay for an automobile, a television set, a plastic cup
and saucer, or a glass jar. And that is one comment I would make. He is
the one who is helping to pay for these things, because the manufacturer is
not paying for them. The merchant only buys them as agent for the customer
who is having to help pay for them whether he wants to or not.

Mr. Rands was telling me that he went out with his wife shegping on
Saturday to pick up some food, and his wife said to him “Do not bring that
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" home. We have got plastic cups all over the house now, and we just do not
want to have any more.” And he said “what are you going to do with them?”
- And she said “I am going to throw them out into the garbage.”

i You see, she is paying for that stuff, yet all she wanted to do was to buy
. some food products. Of course it is detrimental to the customer. Moreover,
. those who probably own television sets and automobiles do not want to have
- to pay for others, yet that is what they are made to do every time they go out
- and buy those products. And that is what they have to do, according to the

4 way we look at it in the Retail Merchants Association, whether they like it or

not. It is time, expense and money wasted on these things, and the cost is
having to be paid for by the consumer.

Mr. LusBy: They are paying for it as a class, but is it fair to say that in
any one individual case it would not be every serious. The man might be
addicted to horse racing to such an extent as to ruin himself.

Mr. KertH: I heard on the radio of another example just a short time
ago. This woman won a $1,000 prize and she was very proud of it and
very happy. Then the announcer asked her how much she had bought of
the product, and she said “ninety-eight bottles of the product.” And he said:
“where have you got them stored?” and she said she had them in her medicine
~ cabinet and that she had enough to last her for six lifetimes. She said
she would throw it out, and he said “why did you buy it?”’ and she said “I
bought it in order to win a prize.”

That was pretty poor advertising for the product, but it is an example of
the way these things appeal. They appeal to the gambling instinct, the chance
of getting something for nothing.

Mr. LusBY: A person will buy a great amount of a product for the chance
of winning a prize.

Mr. KEITH: Yes, over and above his needs.

Mr. LusBY: You were drawing a distinction between the manufacturer who
disposes of his own products by some such gambling device we have been
considering, and the one who disposes of somebody else’s products. I suppose
there is a great difference, from the point of view of your organization, if we look
at it from the point of view of whether or not it is an appeal to the gambling
instinct. I suppose there is not actually any distinction between the two forms?

Mr. Ke1TH: Well, I have never run across one of those contests where the
manufacturer gave away his own products. He always gives away somebody
else’s. Outside of these lotteries and “give-aways” where they give away some-
body else’s product, the chief way in which a manufacturer ‘“sells” his own
product is by reducing the price to everyone in competition with others who are
. manufacturing the same type of product, or else by giving the public a better
- quality or greater quantity. That is legitimate competition. It is what a manu-
facturer is supposed to be doing and I think that is what the manufacturer
would do. &

I do not think that if a manufacturer gives members of the public the
- chance to get three boxes of corn flakes instead of one that that would appeal
to the gambling instinects particularly.

Q. It seems to me that it would be rather illogical to prohibit a manufac-
turer from disposing of someone else’s goods, and at the same time to permit
him, if he wished it, though it might not be very often, to dispose of his own
goods.—A. I do .not see anything illogical about that.

By Mr. Winch:
Q. I have two questions to ask. I would like to say first of all that I have
found this presentation to be most interesting all the way through. In line
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with what has been said about a retailer offering a product as a prize or give- ‘
away, and as to whether it is his own product or the praduct of some other
firm—a question which I find most intriguing—I take it from what has been said
by the witness here in his presentation that he feels that a cash register receipt
for the actual payment of cash for something, used upon the lines he has
indicated, comes under a section of the Criminal Code on trading stamps?—A. I
think so.

Q. As long as I have that correct, then I am intrigued by this word
“bonus.” The word itself, or implications from it, appears on pages 7, 8, 9
and 15 of the brief. I think the key is on page 15. May I introduce my question
by reading part of the first paragraph on page 15?

In the second place, the merchants would like to have it declared
illegal for a manufacturer or a distributor or a merchant, for that
matter, to give away bonuses, prizes, awards, premiums or whatever
they may be called (either by coupons, tickets, stamps, prizes, cash
register receipts or any other method) .goods, wares, or merchandise
not manufactured by themselves.

It is the word “bonuses” with which I want to deal. There must be
thousands of drug stores in Canada and a great many of these thousands of
stores are drugs stores which handle what are known as Rexall products.
Periodically every year all these thousands of drug stores which handle Rexall
products put on a “One cent sale” which means that if you buy any of these
products at the full price, then for an extra one cent you can buy the
same product again.

I would like to ask the witness whether he differentiates in his own use
of the word “bonus” and whether or not he is asking that this form of bonus
should also be stopped, and if not how does he make the distinction between
this and what he has referred to in his presentation this morning?—A. First
of all, this involves the sale of a manufacturer’s own goods, and secondly it
is a price reduction. He is offering two of the same articles for the price of
one, and it is a merchant’s business to decide whether he will do that or not.

Q. Is not the second one a bonus?—A. I do not think so.

The Presiding CHAIRMAN: Suppose he gave it to a customer for nothing?

The WiTNESS: Still they are his own goods. If a manufacturer wants to give
them away that is his own business. It is a type of selling which I would not
think possible to restrict, nor should it be restricted. If the manufacturer
wants to give two articles for the price of one I do not see anything which
would stop him from doing it.

The Presiding CHAIRMAN: It might not be profitable.
The WirTNEss: Yes, but that is his business.

By Mr. Winch: _

Q. It is not a bonus in your estimation?—A. I do not think so. But if you
do not like the word “bonus” you can take it out. In such a case it would
involve only the manufacturer’s own goods. He has not gone out and bought,
let us say, an automobile or an electric iron or a toaster and given that away.
He is giving away two articles for an additional one cent on the price of the
first. That is within the scope of his business, if he wants to do business that
way. I would not want to stop him.

Mr. Brair: Does Mr. Keith’s exception apply in the case of a department
store or any store carrying a multitude of lines?

The WitnEss: I do not think it would in the department stores. However,
from what I have seen the department stores would welcome this sdggestion
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with open arms. This is a terrible headache and, as I mentioned, Mr. Chairman,
it may even result in one department giving away what the other department
is trying to sell. It is terribly difficult, and they would welcome this with
all the power they could put behind the suggestion.

By Mr. Winch:

Q. In view of what the witness has already stated, that the cost of all
prizes and give-aways is incorporated in the other costs, I presume he would
also say that the cost of the one cent on the second package is incorporated in
the cost of the full package in this instance of a bonus—or is this a firm
of philanthropists giving away their products for nothing?—A. I would not
know on what basis they justify giving away a product at half price at any one
time. I know they must have their reasons for thinking that it would be a
good business perhaps to introduce their articles into ordinary use. I take
it they are the type of article which is replenished and used more often
than once.

Q. Would you also say that the price is included ‘in the regular unit
price?—A. I would not know. -

Q. Then, if you do not know in this particular instance, how is it then
that you are so definite when on all the other aspects you say that the regular
customer is paying for these give-away prizes?

The Presiding CHAIRMAN: The point is that in the other cases the
manufacturer does not regularly sell those articles.

The WiTNESS: No. He has to go out and buy them. It must be that he
considers, in the case Mr. Winch has in mind, that he can afford to take a loss
on the short-term because he hopes to introduce the use of his commodities
to more customers who will return and buy them again and again from that
organizafion. I think that is probably the basis of the reasoning behind it, and
that is a decision which the merchant or distributor must make for himself.

By Mr. Winch:

Q. It is a piece of advertising?—A. It is.

Q. And all advertising costs are included in the cost of the product?—
A. I assume so.

Q. In view of the statements which have been made by the witness, is it
his opinion that if these matters which he is objecting to, which he says add
to the regular cost to the majority of customers for a product, were stopped
by an Act of Parliament it would then mean a reduction in the cost of these
commodities to the public of Canada?—A. I would have liked. to have read
the answers that these manufacturers have sent to us, but we did not get
authority to use their names. They are the leading manufacturers in Canada,
I might say, and they all practically unanimously hold the opinion that the
measures which we have been suggesting would have the effect of reducing the
cost price of products to the public. On the bottom of page 12 at item 3, we say:

They feel that merchandise deals, give-aways, promotions and
consumer-deals are unfair to merchants and do not give customers an
even break on price. :

In other words, the customers are paying more than they should pay for
the product because of these very expensive and elaborate schemes.

Q. What I have been referring to is one-cent sales.—A. Oh, no, that is
not a lottery or a give-away. That is a merchandising device and a totally
different thing. For example, there is no lottery.

Mr. GiLBERT: I think it may be assumed that that is the merchandising
policy of the company, and it goes to prove the point which we have been
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making. By virtue of the fact that they are not giving away automobiles and
other expensive gifts they are able from time to time to make their goods
available more cheaply to the consuming public. Instead of giving away articles
which the consumer does not want, they effect a reduction in the price of their
products, and we are in complete agreement with that, as we pointed out in
our brief. The whole point is that these wide-spread practices add to the cost
of the product which is being sold.
Q. If I may ask this further question—

The Presiding CHAIRMAN: The witnesses here have given evidence as to
what they are contending. They have given it very clearly and very frankly.
We may or we may not agree with what they have said; that is the business
of this committee. If you want to ask questions to find out further what they
think, that is in order, but to argue with the witnesses and try to break them
down is another matter and I think it should not be allowed.

Mr. WincH: I am just trying to understand their evidence, and the witness
has made certain statements which I should like to understand further, par-
ticularly as to the basis of those statements. The president of the Retail
Merchants Association has just said that the cost of the product could be
reduced. I have dealt with the Retail Merchants Association for twenty years
in the province of British Columbia, and there is in that association, I do not
know whether on a national basis or on a provincial basis, a drug store section.
Why is it that not less than six times a year and in continuing years this thing
always happens? Is the witness putting forward the statement that around
six times a year, possibly, they can do this? How does it come about that the
regular price never changes?

The Presiding CHAIRMAN: You mean to say they are having these one-
cent sales six times a year? Hasn’t that been answered so often?

Mr. WincH: I am going on the witness’ statement that they could reduce
the price.

Mr. GILBERT: You will find certain manufacturers introducing special lines.
I saw one instance relating to a tooth paste where you could buy a second tube
of tooth paste for an extra few cents. These a