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Unfverslty of Mestorn Ontario
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of ttHfe original copy and in kaaping with tha
filming contract apacifIcationa.

iOriginal co^laa In printad pipar covari ara fllmad
btginnlnd^with tha front cover ind ending on
tlya la^rpaga with a printad] or llluatratad impraa-

^r tha -back cover whdn appropriata. All

'/ othar original coplaa ara fUnjiad beginning on the
^irat page with a printad or llluatratad Impree-
aion. and ending on the kMt pege with a printad
•or llluetrated impreaaion.

Tha leat recorded framd on each microfiche
ahail contain the aynibol ""^ (meaning "CON-
TtNUED"). or tlM^mbol Imaaning "END"),
whichever appHaa.

Mapa. platiM. charta. etc.. may be filmed at
different reduction ratioa. Thoaa too large to be
entirely included in one expoaure are filmed
beginning in the upper left hand corner, left to
right and top to bottom, aa many framea aa
required. The following diagfama illuatrata the
method:
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flaw Library
University of Mostern Ontario
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la darhlAre pege qui eomporte une telle
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. COUIiT OF QUEEN'S BENCH, 1878.- '

^

MONTRKAL, 29Tn JANUARY, 4878. * *

'^.r«m:DoiiioN, Ch. J., Monk, J., Ramsay, J., Tksbiku, J, Cao88 J
^

~^-.i
No. 1.1.

THE ST. PATRICK'S IfALL ASSOCIATrON OF^MONTRKAL
'

" "-APMUANtJ

C;iLBKJlT ET AL
,

>

* " '
RlWPOMbKNTi:

lIisiD.^Tl.if tlieJroa founder who manufncturo. aijU i.l.coi liv poMllon thr k1?1o™ «„d oll.dr i,n„u„i.orU of . rooft ,.„U..r » co„.rac, h. ...ioA. I. MlpuU.e^,., ho JnoTrpoSerrho d...l„„,.,.d ,vho .xrcufH |.i. work according ,o .he pi««1iBd .p*cI«c..?„„.T,„ .hcd"hl.„ by the archllect .•n.,,|6.v..d by Mu- proprl. tor, In .»t llabh- for any damaTo .."
!!^ ,

th.. fSllI,^ ofUK. ro... in con«^,.»co of the l„.umcl«,cy of (heZiZZZZi^^^ "
,

' tion. 01 .uoh girder, an.l other iron Kupport-
'^ ' " '

>«^uoi.lgii. plani. «ud .peoiac..

This w«8 ah appeal from a jud^t reliJcred by tho Superior CoVrt atMontreal, CTorruncc.„J.,)o.. the 30th De^eu.ber, 1872; us' follows -
'The Court having heard tho parties by tlieir counsel, as well upoil tho
n.o .ons made by the defendants respectively ^ the nineteenth of JuVc lastand to,wh.ch due regard has been hud, as ,n t|.e merits of this cause, havingcxammed the proeeedtngs, proofof record, and eVideneo adduced, and maturely
dehberatcd, doth grant said motions without costs, and considering that blain-

< 5 h\!; .'' P'"'" "'' '"'**-"''»' ""''8"'^""« ^^'^^' declaration, and sn^-cally that the damage complained of by phi„tiffs was caused by the non-rulfil-mcnt of the contract declared upon by plaintiffs

;

J' non luim
,

''Considering that the preponderance ^f evidence is ^o th* effect that d,e

^
damage was caused by ' vice de a>n.tru.tim ' and insufficiency of-the desiJ^urn,.hed by the architect, and of t<,e ;.la„8 and spc<Hficationl referredX
pamtiffs action and demand with costs dUirait, to John C. Abbo^k, Esquire '

/"
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COURT OP QU/eENS BENCH, 1»78.

Bt Patrtek'a
Hall Amo.
elation,

CUtibnotal.

#

r \"

'lb

WnTfiJL 7 ''"'"'° '"' insited by the SI. Patrick's dall Association

fniS lor: ^'l' ' f^^'
^'' '^' «^°"«'-ction of tho iron portions of the build-

• PatiS W r' ^ the support. I for |ho roof of the building called th, St

'«^ fonh rTTJ ; K
''"-" "''''' ""^' ^'^'"""^ ^"l""-- The declarationjets forth ,n effect that by contract eiewt^^a? 25th April. 1867, Gilbert for

- • ronriSr'^" 1
'''''''

T'''''''''''
fuli«h all /nd'every'the wig

sary ,„ the er-cct.on of the building known as the ^t. Patricks Hall tho wholeaccord. eo and in strict conformity with the spedffcations of the L d valt
draw „rr '^";'""*"^*'^"' *hepIansofsaidb„ildingcontaini„gpa «:

. drawingH, there and to ren.ain i„ the possession of J. W. Hopkins .Trehite^t

fiun shed by Gilbert, and to bo of the very best description of their several kindsGTTbe t in every respect to conform to all at!d every .he particulars, general andspecial, mentioned in specifications and plans, the snme durin. the proZ „

ZS?f H 'v
'"' *" '' '''^''' •" '''' supcnntendcnce t'p^^^^^^^^^^^^^

.

9PF0va^ of Hopkins or any other architect or competent person the Associationrnrght p,ea,e to empby. Should any of the work or material not conform to

he-sTiint^^^^^^^
"
'T"^''^'

by Gilbert and by him replaced tothe satsfaction ofHopkins or other person so employed, otherwise to be
;

removed and replaced', at his expense, Gilbert to be Ilrged to doTtralrkaherationa and deviations on the written order of the Association or"TpT2„'

7efZo\/ 7r ^^ «"P--'-<^-- of the work, the whole to'becrpleted to the perfect wtisfaction of -fhe Association, Hopkins or otfier architect

St i
'
"'^

"'r
''"'^'^' "'""^' '''^' Gilbert'should only be he d respo

r mir 7 7: "'? ""^ ""•'-•«'- -J was not fo bV responile for the wo"or materia of the other contractors, nor for the sufficiency of the desL^n of hiswork furnished by the -.rehitect. 3Iiteheil intervened^nd bceamX I and

oZIT:'' T' T""^ ""' ^'"^"^' ''"^ "- f^'''-« of the con rtGilbert had performed the works with inferior and bad materials wi 1 ou'ferenee to the plans, drawings and specifications, and so badly, thathey e e
.
nu4equate o support the roof and parts of the building depending on the

the ?oof broke down, causing destruction to the same and -reat injurvfo the^Wlding GHbert did not use best Thorneyeroft iron, as he^b Zd 7o dotthe contract, and what^he used was SS per cent, less in strength and dimen.«ons than required by^he contract .md specifications
; a^ the pJrof

dimSi 7*' 'rfl^ '' P'^^ ^^"*- '^ -'»» - -^> Streng, and *d^mel^lSns^^ He omitted".W cover-plates, which Uhe drawinos showed to^ced b^oi, each strut aUs junction with the tie rods, as wd a Z^ ^,.^hcad or conn^hoa of thejstrut with the rafters; the angle iron cov^Itlwc e .n«uffi«..nt, .f bad ma^rial, and 33 per cent, less in strength and dimet

. lr.i r t^'"/'""'
'^''^'''' was negligently executed, yet by fraudTnd

<_
^jeccption GUbert declared the work fin inhod, gnt it rc.in J, .^d . as paid fur .t

r
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COURT OF QUKEK'S BENCH, 1878.

that by reasorvof tl>e causes and insuflficiencies aforesaid, and by the fault of
Gilbert, the roof afterwards, on (ho 3rd of Febwary, 18<Jj>, fell, causing its com-
plete dcbtruction as well as great damage to the building. To repair whieh
damage, to reconstruct the roof and indemnify the Associiition for their loss of
tenants audtent ihey claimed $32,000.
The defendants severed in their defence. Gilbert pleaded that ho w^s not

a builder by profession
; that the workmanship he had furnishea Was "ood

'

atHl^.ho iron of, the best Jescriptionj that by his contract ho was tound
to do extra work, and to make all or any alterations, omissions or devia-
tions on 'receiving a written order from the Association or from Hopkins*

,

or from any other architect that might be employed in superintendin.'
said work; he was only to b^ responsible for his own work and not for
the sufficiency of the design furnished by the architect ; .hat one of the archi-
tects einployed by the Association, viz, Henry Wood, who was ,l.so a mechani-

.

oal engineer, from time to time made alterations and deviationfauid he' (Gilbert)
.

performed .ho work in accordance with Wood's writtcJptructions • the
changes that had been so made Ivere improvem/nts. The work Was all done
under the directions and inspection of Hopkins and Wood, who approved of and
-accepted the same, and he, Gilbert, had been in consequence paid/ he had nevef
been informed of the weight to be placed on the roof. The -Association had
overloaded it by too heavy a covering and a plastered ceiling. The iron work
after being put up had been left improperly exposed and subjeqted to sreat
changes of temperature. No proper allowance" had been made in the design for
the expansion and contraction of the metal. A fierce storm was raging, and a
thousand people were danping on the floor next the roof the night it fell, from
which combined causes; but not from any fault of him, Gilbert, the roof gave
way, broke and fell. Mitchell pleaded that Gilbert was not a builder and by
his agreement was not tft be responsible for the design, and had no knowled.-e o(
what weight was intended to be ptat on his work, and was only bound to furnish
the work as ordered. He, Mitchell, was not, bound, beyond the terms of
Gilbert s contract, which he, Gilbert, had fulfilled by furnishing all fhe work and
material.,, which had Been accepted as sufficient and paid .for. A eeneral
deniiil was also pleaded. /

-The parties proceeded to proof. The contracts, plans and deifications
were produced and witnesses examined at great length by both patties. The
work m question appears to have been performed in 1867. It was accepted
and paid for, a final certificate being granted by Hopkins for the purpose
Ihis, ho says, he gave on the assurance of Mr. Wood that ^ho work was
correct. He had expressed himself satisfied with the way in which Gilbert'swork was done, and he (Hopkins) thinks that Wood gave a certificate or letter

L 1 . IT' ^" '"f
^'" "° '^' ^'"^ '^ February, 1869. An enquiry was

ft ir
...'""'""' *'''"""'' ''^eiviog *ay

;
with the other evidence a report

ofMr. Hutchison architect, on this subject, is produced. It appears that GilbeVfswork designed for the support of the roof of the St. Patrick'^ HalJ, the ^suf-bcienov 01 which is
'

St. I'atriok'd
Hall Aaio-
elation,

and
Ullbirtetal.

\

ficiency
Lg9? 1» <iucatJQ" i» thia

TiS?m^nra^^pan of 92^^f^^^^^^^^
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St.J'airick'ii

. HallAffio.
I Ciatioo,

and
•illbprf ol «|. ForUfication lane to UJCel 1T;1^ ^^.^ut Su'^'""'^"« 1HciCDtific description, it tnuy he stated hilt

,'''""' ""''»P»'»g « "W
. outline, that their f^n-ework eonsi d of a J, ''"7 " ^"""' '^"^ ^

angle in theeentrc. This J„ZZof it f J T^^"'""
"'""' "'^^^ *° ™

riveted together back to back-r . T- '? "^ "''"' " ''""^^ «''«'"'«> iron

rafter fro'^.hJrX^S:;^^^^^^^^
This tie bar was made of two r^dlof „hL 'uT "'1'^ ''"'"' '^ '^' ^""^'"g-

in the «.„.c ^.anncr as the chonne irL fo l^^f """t
""'""'^'' *"««"'-

tl.c rafter Was supported t,v uprtht71 'r' ^
""""''

'"^ ""^^ "? »>"

. alonR the tie bar. ThcVe12 I T ' """'^ ^'^"^^ P'''^^^ »' 'nte?val.,

^ eallcddia,onal rai jTlrro;?'"'^''?^"
a distance'be n,ado of a 'in e eUtl ofI^"' 'if

"" ''^ "^ ^-'-^ ^- «-h
had to be used re<,uihnir to h! i^ A f T '

"" *''' '""''"'y- " ^"''^ «f bars

shown by the o^g
1 pfa to b "l T^l- "'""'' ""^'^ ''"" •'""««-«'

workinglt the plan it'^p; « t'C^ 't'^ ""'T
'*^ "^"'^' ''"^ "'

then, plaecd aeeording toM le. 1 oUhe ?
""'7!'-" ••-=-- »<> '-ave

there seeming to bc^o ga u bu r ,
,^7 "^^^^^ -»'- construction,

the bars so as to make The ioin^! .

''' ""^ ''''"^'"' by cutting

Hutehfson the tune, in ,.

''?'^'\ *^'' «*^"'«- According to Mr

^'^^^-^y^oj;Z;^^^ - to

cover plate on each side Tl,..«o i.« •
.

' ' "" ^ **'""" extra

beingU between iLd^rLwr:::^"'"^:"' '"" ^""^^'«-

iron cover nlatc, which he finds J.? 1 L ' '"'*'-'^ "'""'•^'^ ^>- «nf^"«

of the tic led.
' « ^W J^^i 1

1""" ''^ ''^^'^ "'' "'^ '"" ^'-^'^
remark on son.e n.ore :^ener Hb „ , ,

'"' ''"'•^"''"•'*
'^ "'••»•>' ''^ ^«"^^o

i^in-S the architect* 1^ ar;, .^
"""'''•

'*';! '" ^'" ^^^''^-^ «^ ^^^^ Hop-
^vood. but in May. 18fiG ted;'

""''":'"^ '^"^'^"'"^'^ *'"^' ''^^f ^« ^e of

in the building to b^l ^r^^^o ^Ir'^' • '"
''t'^

'^^ ^''^ ^'^"^ ''«"

in such ea.sc the roof would h-.vc trbe .f T'"""""^
'"'^-''*' '''^ '^''^ ^'*«»'

design, not con.side.in. titt h d
.' i

"'"'
f"

'''''''' '"" '''''^^ "^ »'"''° "

rcconnnendcd Mr" Ile^ry W 'd T T '^"""'^^^"^ «" ""^ ^"»'J'><'f- "e '

-s accordingly e Zed I; J.f""'
-«'"-, already alluded to. who

ti.e work on [he id'el o the Li ZoT T'
'""'" ""^ '^^'«" ^-

The work, acWdlng to the nil ?i ^""' '''''' '""^"^ ^•"*''^"-

I'is -P-intenenl'^ftc' ::'::« fi,^
'":"'; '''' ^""'^^ '^"^ »"'^-

expressed doubts as to their «,.ffl

A st g„der .was put „p, Gilbert-

along the ^^JIJoZT:^^^^^^^^^^ ^-'^' r"t ^

of girders nI 1Ud C^e L 'f wf ' , , T '"""^^'^ ^"'- '" ^'"^' «»«^'

arily absent, on i L^to towrf .
'

I
' '

'^'^ ^^'- ^''^' *'-" ^'^"'PO'-

- unwillingness otrt m.rt'addT
,""''"" '" '''" -ffi--^- -^

bave entailed, the dirce or I nJ " ^

''"' ''''""'° ""' "'" """"''"" ^""''^

apprehensive ;hattlgtdrwrfnnt^^ ?/^^"^ ''^ ^''" ^^P'^"- «'»^-'.

-eight, was himse f in^d with rre' T.
''" 7^ ""' ^^^^'^'^ ''^ ''« °-

HiiBtru^ted fromthl begn^ 1 o whtf"" " *'" '^"^'"' "'''«'' '-'^'^d^
, f °'»"'»g' ""J for which ho was unwilling fnbc^pouMbl^
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COURT OF QUE INCH, 1878.

From the investigation tiiade by Mr. IlutchiSon into the causes of the dis-
.

.

aster, he has formed, and in his evidence expresses the opinion that girder No 5
broke first, and that the fracture took place at the butt junction of the tie rod,

^^but the part of the structure which first gave way was the diagonal brace, there
,

^by coshng on the tie rod a greater strhin than it could bean The shik^^
I

probably communicated to Nos. 4, 3 and 2, tvhich also gave way; No 6 wa
I

puUeddown^thout braking, and No. 1, next to Forkc.J lZXT'
^ Ic^e^;;;! '

ilf'tr r^ ^'^^l
"" ^"^P^^^ ^^^^ '° •"^'^ Si-n way were of

^
the .ze shewn .„ the drawings

; they were made of flat iron,, and arfiui-ed for">^^s.. .ng a te„.s,on strain only. By Mr. Hutchison's evidenc;; given for Ueil.pcatun. .t would appear that the ,>oints of fracture were through tho anH ifon

There were also fractures through the tie rods of No«. 2 and 3 ; in these the frac-tures were partly through the tie rods and partly^through the ci.er-pnueTlfeTo
Avere no under cover-platos under these butt junctions as were shewn by the plansand extra detailed drawings, indicating the butt junctions under the sYruts t' be

nTee r' ^^ 1"' ''^--PJ-'t^B- The placing of the.s(/butt junctions between,
ID place of under he struts, with the onnslion of the under cover-platog, Mr. H

2Z V r^ T.
"""' *"'»'"•••'"'=«» by sufficient cover-platcs at the ju^c-

.

>ions. He says the angle iron cover-plates which gave way in girder No; 5 were ^9
y per cent^ wea er than the angle iron requiredby the plans, thus weakeninr h t

.

od to thts extent at this point, whereas the eover-plites Jhould have been1 1

>
cover-p a esby the plans and specifications, meaning,'? presume, the an4 'o"

;

ever plates subst.tuted to suit the junctions as made between tie struts! Thearea of the iron ,n the tie rod of No. 5, which broke first, was 34 per cent laterthan required by the drawings.
. He says that the tie rod of N^ 2 w s 3Tr

,
iron w«s ,n some instances heavier-and in some lighter than calbd for by the

V t.r r* .
^" '^^^S^-^ appears to have been heavier. Mr. H. expla „!J that tj.e extm s,ze was useless, the cover-plates joining the bars being of le"!

gaxe way. He attributes the immediate cause of the disa-ster to the giving way

as to strength. He also admits that no sufficient provision was made for the

Zir -Z
""•'"'" '' ^'" '"" ^y ^^-'--^ «f temperaturT ^ s

':
tha the girde,^ in question surt,orted aTwoodeA frameiwork of rafters ceiiT'joists, and roof-boarding covered with galvanized iron, and a hcavrilefpastered ceiling, of which an estimate eouid not be foriied by retrZca to heP^^nsand specification^ which contained no indicatioaof the^ ^T " I^

.ne angle irons ot the tie rods to be abo«ti& times larger tha„

St. Patrick'* .
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and f
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.\

corroborated by Hopki.,, arltlrilZV TT''^ "' '''""^'"^ "^''g''* "
f^Ily explained bj Mr. I^J S k„

"^^ " '"'°'''' ""^ " «»PP«''«'l '^n<»

the tieVds should have been UiJl Z'""\ ^" '"'^ ^P'"'"" ^^^ ««» of
on«i„a.dr..i„g. The oteet ^&^f;;/ ^f^^i' --'-wn b/tho
c.epcies in tho ^o of .ho iron, fl.wl in J ''f

"."j'^^^ •>« »« ™«'^t ""all defi-

*^,
but in r,.eti«„, , guar;;t:;«:ffirntrr::i t^ ^" .7:^"""-"^^'

the trusses or fiirdcrs ih^ucstion was 34 Inn!n T" ,
^cigl'tput upon

pool Lin.c street statioXthc crornfo!.
'
"''"'"^'""'^ '''"^^» '^' ^''^^' '

l.y the Li.e street desi,^ {^d "fT" T^^'*'""/
275 per cent., besides,

^ers to adnut of cxpansFon Iwt ^f^ """^f^ '"^ '-" ^-'- -11-'

,

would a„.ount to about an inehT^i; '^^ '
^^1^^^' '" "''^ ^''""•^-

I^ogRo had hinjself, before the contrar* wl
"• '"^*'' '" 1"<^«*'°n- ^'f-

Wood, and pointed out to bin t'^lr^^^^^ — ''^^ b, Mr.
^ome diseussion, admitted ^t, an^sl i.Tv ^r/" '

*'"" ••«"*'^«' ^''^ "fter

ndopted in eonstruetins the VieTol 1 "^ woulU^be used
; they had been >

Mr.I..,,eareofabsolulneee
tTfo^suci::::'^^

in a girder of this kind thoro is IZ II TT"'"
'" ^'''H"'"*^- "e 8.|^,

,

b«'''««'J-esti„,o„thewa
t.^^ :^^^^^^^^^

--t end S^.. and „Uh
six-tenths of th^ weight, ^oul pJe f c Ij

, r?-'

'"'"^'' '^ ^J^^^about
-odate tho elongation nksi,.,, fr r;;; I^^ f^'

^ '''« -II, tX^n.
the forp, of a twi.t or buek?e laterally o^ inJ •' '"'''" ^''"''^ ''''^ '^

,

^«^e"> "'ches of twist, setting, portions nfH "I
'"""'•'""'^ lonjrth mnking

tions ,„d,alten„«..e;.i„,3SC ;^H. ISrl/;^*^^^^^would have required an alteration i„ the d si!n T. ^''P ^'^^'^.S "'^ »''««« rollers

not designed to resist end pressure ZtlT'
.^^"^ ^"^'''' '» q»cstio„ were

the disaster would have aAJed !"/. T ' "''"" "' ^''^''^'^ ^he night of
tion of the walls. He eot /^ / U^^^ 1 "' ^"'^"^^ '^ ^'"^ -'"-
eontraetion and the end pressure c J u

^'" """ ^"'" "^•^"^•«" -^^
continued, destroys the Vb^or^ '

r "of 't".;

•"' ""'^"^ ?''"' -"«'> ^-«
the elastieitj or life out of it IZZ '*^""', ''''"' '" '''^'' ^«'-^«' ^"kes

destruetionisbuta workoftin.e lie If,
"'"""^ ''''^'''' '' *''»» i*-^ total

weakening had taken place rcndorin^ 1 \"
"^ P'"'"^"* '"«*'»"«<' that such

a heavier strain on the tield 'nelT ^M
''•^""""' ^*''^«' ""'^ *»>--'"«

been made of ang^o iU He sal TsH„T T^ '" """^''^''^ ^'-"''^ '-«
junctions of th.^rois bet " ;rsl^::t:r " ^''' ""'"" «'' *'- ^"'^
of the strut. The junctions not l^:i gt^ „^"°'?^'T*'-

*'- »* »'- «>ot

necessity for under cover-plaies undlr H.!?
™»'1« under the..strut, there was no

In this he is corrobon^ted by ; «:; :t? ' "? '^'"--^"-'•- *herc.

required at this point. Thl alteration oJ 1 ^

""^^ *'"^ '''''^'' ''^'^ ^'^ <"•

to have been made under the eve2 n
P^'"» ^'^''^ butt Junctions seems

is explained by referrin/to tJ t
"^^"''''^y '"»» the approval of V7ood It

^0 .any runn.ng .et in length,^ ^..J^.:;,.^:::!:!^^^^ ^

ftS-

\
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> Giibcrt could maka the butt junctions according to the length of the bars ; which sr |..,rick *

*

would In n.g them between the htrut.i. King, Gilberts foreman, made a draw-
ing m the floor of iiiibcrfs thnp, showing the girder us constructed. This
\\ood examined, and\^as 8uti..ficd with It. He also ^pude wooden templets of
»l»p-wholc, whieh werp'in.,,ected by Wood ; and one of the girders wns put upm the shop for his inspeetion. It wi.s seen and examined by Mr. Hopkins if
Mot by Wood. Ho was absent when the girders began to be put up on the
building; he examined them afterwards, and cxpres.sed himself well satisfied with
the job^and with Gilbcifs work. The iron was tested af^er the roo^ell and
louDd to be /.ood and of equal <,ualily to the brand promised. Thc'workmau-
8h.p wasadmi.ted to be good, with tho exceptic^ 6f some rivet hole.o, punched in
ph.ce of belli-, drilled, whicf, i,ad no influence on the failurc.of the roof There
WAS a luige concourse of people tti thcMgrand hall the night the roof fell

• they
were warned by the crocking of the iron in the roo*", which Mr. ilutchison con-
sider^ was the breaking of the diagonal sti.ysV all fortunately escaped in timeA storm, was pretailing outside; there was some but not much snow on the
r^pf

;

a railing had been made in front of it, not in the original plan, which would
Help to retnin the snow. A great damage was caused by the fallin- of the
roof; evidence has been adduced to establish the amount.

The first enquiry is necessarily whether the defendants are respon.^ible for this
damage, before examining how much may be legally etablished. The work and
material furnished by Gilbert were good, and we think in this' respect he com-
plied wiTb his contract. The clauses in it calling for special attention ar^ •

let
Ihat by which Gilbert stipulated thathe would not be responsible for the design •

N2n^. The girders were to be tested before leaving Gilbert's foundry. The appel'

"

la&ta^contcnd that Gilbert has undertaken as a coHtractor and builder and is
responsible^^ 1st. Because the damage has been occasioned by an unauthorized
departure b^him from the plans and spcci^cations. 2nd. Because the insuffi,
ciency of the pla^injnd' spfecifications is in law no excuse for the builder 3rdlyB<« he has fuJbit^ed bad work'tnanship and insufficient inateiials, the
detects of which have occ^ioned the damage complained of. On the other
Hand, Gilbert contended that he is not b, profession a builder ; that he did not
contract as such, but only to furmsh iron work from his shop, of certain dimen-

IT^' '^u
'*' ^ ^ ****''* T^ "'J***^^ *" »PP™'«'* of ^fi>« it left his pre^mms That It was tested, approv^sd of, accepted and paid for. and his respotf-

sibihty ceafifed
;

that by stipulating for non-liabiiity for the design by which tl ework was to be executed he clearly exempted himself from all damages of bdng
held responsible as a buUder or contractor, which he had thought it the more

uT'TI *^ ;
"*'*'^''"^ ""''* **^ *••* P'**'"" *9 which his work would bo

subjected and desiring to avoid extra or prospective responsibility, more especi-^
ally for a design which he i^aistrusted. As to departure from the plan.; the
contract itself provided that Gilbert should perform extra work not mentiined
.n the specifications nor shown on the plans, and all alterations, omissions or ':

chaTr Tk"T? "'''^"" ^™'" '^' "PP^"""*^' '^' ««''''*«'' «r i^^on in
caarg^y. The only deviation was the change in the position of th« hnH j^p^t
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^\

Je- nuiec competent for hi, ' to stLull^i ft""'
" ''"^''^°'' ''' ''»' "V-'ho.

.

f'e design. This w,„ i„ eff^t st 'S Tt """''^ ""' ''^ "'^P"-'^^ fi^""

a builder, and. if the o^^ofS " .
""'^'"" '"'•'"» •'^'"' ''"t'^ as

desi-., then is Gili,.rt faj' "
"d "n

'""^ """»'"''«^^ fault in'hc
the iron for the tie rods l^^Z^L^C /" 'T

'^"~^ '" '"" -«
allomng four times tho strength of bre til: werl^^^^

the engineering rule of
c'ences, the average of the 'irfn bei„.W S m ^T"^" "^ '''" ""»" ''««-

having been superintended and received „;?! u
^'''''""g^ »nd the whole

itself a suffieient reason oneecocel'thGr !""""' ^"^ '»"-- P-haps
aa a builder; but there is no oeeSoa fo

^"'"'^ " "o^ to be4,eld an werable
when it is suffieiently obvious ti:;Tfa:itt:Tn IT"^ ""

t^^'""^^'weakness or insufficienojr of portions of fil
'''"""' '*"•' "°« ™ "">

admitting that the test of the^W h „f ^^ T "' "' '^' J"""''""^ ^ven
•t« strength at the weakest point^ w.

' ""'"'" ""^^^ ''° "'"-^^ed by
f^ll strength provided for laTle^.J^'^Z-Tr''''''''^ «'iJenee that the
an^ the effeet of a viee in the d'i^^rin'f "r

"' ''"''^ ''"^''^ '« '-« been,
contraction, kept continually weake;!!!""" « fo^'^e for expansion and
">ust inevitably have attained the al Tf''"' '*'""•'*"'•« «« tl^^t it

time when the catastrophe should be re eheTh J ."it
''"""°"

''^'"S »hc
conclusion that the respondents should be ll r,^'®""''

''^
^^^^^

the
,

responsible for the.damages claimed i„ tht T' ""'^ '"""''^ ""' '''' ''"'^

therefore, of opinion that^theju^ „f .eT? .t r"
'•'^'"'"••'"*''- ^« »'«>.

a59.^.t is conse<,uoutiy affirmed wfth els
"'' ^''^''' "^^'^^ '" ^^ "ffir^ed,

;
^ ./. /^A.,/y d- J. J. Crran O C f.r

'!"^'^'"'=^' ^^ »• C Confirmed.
f/ix <' a J „ ' V-'^., lor appelant

t ?• ^"r'-^'¥'x, for respondents. / ,
'•

(S.B.)

/•
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,,
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«" c... „,„. ,,, .„ c.p„b™^ ,, .„^„.„„„., „,„^^

Elle dmana le 2 novembrp lfi7fl \ f .
"""\

'
'

pliii

.
prjf

iion

v^'hi

itoiii

L' *•

,.8aui

<!"'

la di

CC (j

pour

L

avail

en U

oeb{

et lo

• Q
•pas 1

' en ]{

< ctaie

Al

ll'hon

Q.

• sur le

[an m
[mari,

E.

Q

B.

868 pi

Code

a aba

un ba

en ini

seal b

E.

^out<

. \



m.
-*—

—

Cobjl DE CIRCUIT, ISTa'

tf-

'0
'•A

» the second point,

IJor, it was ndivcrtho-

lot be responsiBJe! Tar

•oin extra liability as

itrtrfe^d fault in the

dcfioicncy in the size

engineering rule of
to up fSJr small defi-

'ings, and the whole
Hch latter is perhaps

' bo4ield anriwcrablo

aso on this ground
ign, and not in the

e junctions. Even
to bo nieasured by

; evidence thiit the

?ught to have been,

lor expansion and
ucture 80 that it

[uestion being the

lit to arrive at the ,
Jhoutd not be hold

'

»(!llantf<. We are,

jht to be affirmed,

S- C. coitfiriiicd.

vt.

(Iiretlcn.

'fance de marl, peut,
' an tribunal, I>xi8-

l« Cour ordonnen

lent, rcquerrait

5 de ee moiB.

clafait peavcA
telle; ^\

•I
' '

•En depit de ccttc declaration i.oIcnnelle ct de cette signature, la ddfenderesso 8„.„h. tvir
ph-ida a la poursuitc en cctte cnuse. par me e.nepHon A U, form,; dont voici los ,

,
" '

> ,
prinoipiiles allegations :

"

- "Quo la di-»'oj.tlere88e n'l^t pus designee corroetcmcnt, ni sous ses voritables
nonis ct quai.fi'.. au href d'a.signation et en.Ja declaration en cette cause qu'elle

.e^t dcMgnec au dit brcf et en la ditc declaration, con.me suit: "Dame
. (^ hilomene Chfetio,,, veuve do Charles Gauthier," tandis qu'elle n'ost pas du

itout veuve du dit Charles Gauthier, son dpoux, Icquel est encore vivant.

I
"Qnc do plus, la ,lite defcndcrcsse dtant sous puissance Je mafi, no '

'^^aurait etre part.o en cctte cause, sans f-tre autorisee a cet effet par son dit oiari
•

^qu. aura.t drt etre n.is en cause." Et. pour ces raisons, elle concluait A ce quo
Jad.tc assignation fut deehrOo irn^jiulierc, illegnle, nullo et de aiil eftbt et A
ce (,uc 1. (lite t..ti..„ lut rcnvoyec avec depcns, sauf A lu dcfpandcressc a se

^pourVolr. \ .
« '«'

', La den.andcrcssc repondit specialement, qye par son bail/la d.<fendcrcss^

'

Bva.t pris et s'eta.t donnc< Ics noms et qualitc^ mcntionncs au brcf de sommatipn et
en la declaration en cctte cause

; .,u'elle ^tait la mfime personne qui avnH signed
' -m bail et avait pris possession des lieux y dt'signds, ainsi qu'en la declaration

-et les cccupait eonime lodatjiire.

I
Que d'ailleurs, eB,la supposant sous puissance de mari, c^que n'admettait

"^

^^V^^ demanderesse, la^ def^ndercsse ne pouvait, i««, autori>,ation, e.ter \.
iZ . \?'Jf

"•'' T"^^' '' q^«' P"t«*»». tou8 proc^des par elle ainsi ikits, \
1 6taient absolvent nuls et comme non atenus. I

Au soutien ^ses pretentions, les procureurs de la demapderesse, remirent 4
1 non. Jiige, le mdmoire suivant :

•

>

Q. LI ddfenderesse, qui a signe comma veuve de Charles Gauthier le bait
surlequel est fondde cette acilon, peut-elle mointenant attaquei^ dite action
au moyen d'nne exception A Iff forme, par laquelle elle all6gue I'kistince deson
man, apresravoir declare mort ?

*

K. Non
;
parce q,ie I'action de la demanderesse est en tous points conforme

..

I bail de laddfenderesse, sur leq^el cette action est fondle, etque la dite acUon
:• ne contient aucun dtfaut de forme.

r, Q. En siipposant ]a ddfendertsse »om« ^mance de mari- pouvaiUelle e»u/r
en fustite comme elle le fait, pouir repoufiser Taction en cette cause ?

,
R. Assurdment „pn, puisqu'elle n'est point autorisie, et ne fait pas voir par

sesprocdd^s, quelle soit autorisie 4 cet effet, conformant 4 I'art. 176 duCode Civil. Voirau88il4L,C.J.,p. 19etl5,Ibid,p.56.
Q. Aux yeux de la loi et de l'A,uit<?, une femme sous puissance de mari, qui

a abandonnd le toit conjugal et fait commerce pour son propre compte, ainpi que
kd^fenderesse le reconnatt et le declare par son bail, et qui, faussement signe
«n bail comme veuve, loJ-gqu'elle coniiait rexistence de son mari, peut^lle ensuite
en invoquant sa propre fourberie, rdcl.imer la protection des tribunau,, dans le
Beulbu^ de frander des locateurs de bonne/oi et de leur faire J«rdre leurs loyers ?

it. Nous n'h&itons pas a dire, qu'elle a volontairement renonc^ au droit d'Stre

--4Jctfa^<»4Wfui8,>um^st^^fa 0^u^^^ prisft^n dilibiri le 9 noverobre ISWp

*,

/
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fl«HU,tvi,, \t par iDlorlocutoirTdT^TZZ TT""""' ~ -4—

_

ddlai do qui„.o jour«.
'^^ '" ''^'^"'^^•'•<^-»c, ffit b..,, en c«u«>, s^^T^

Y*^^" <'<"nanderc88c no nut nrnfi* j i

".tern,inabIcH ddlai, qu'„„rait on "j.?;
" •'T'"""'- * cn«.c dc, no«vc«„xi

''y«^ done I. rdHidcnl dtait in o ^ ' iTdrr ""'^ '" " """ ^'-^'4

.
(J.o.D.)

'""'"*
f^^'^-vPourJa diT..ndcr«.l

SUPERioji COUKT, 1978?

MONTREAL, 20TH DECEMBER, ,878.

fomm JonNsoN, J.

^N<j. 806.

J^^f^f'^ncYB.Lebhncetof.

f

"«i.n:-ThaMhoobIig.,,o„of
cWIrt«,n »„ ,

' Johnson J t ! •
""""'» "rmeami.

»»;^-^liBdccIar„lionthMl.isS'^^ ^hoplaintiff
The defendants plead, first. tl.t ^^1^^^"^^''''''^'^^^^'-^*^^^
that tJ,oj are supporting

I er • JLt 1\ ,

''^ " "°* "'»»S '"»» »",u but

Ob gat.o„ to support their parent ist.'"- f l'"""

'"''''•" »^"- Their
obl.ged^,o leave Lor husband^ bol 7^* '1'"?^^ ^'«-'»«« «'«- "'other i.
her. The father is charged by iZ:!^? ^7t"^^^

*" '"'^ '""^"'^^ to support
-dean maintain .n action I^r ^e^ ^^^^^^^^^^^^^^
she can return to bin, m ahv t;«,« Tr^^ ''^ '"'""^''^ ""d bis wife „„d
defendants has been eJ^^^ ?i^^t/'^ '-"PP^rt her. b:otf
d^ence, and I an, „ot disposed to a I w t e„^ o' r ^''' ''"^ '"

^--"P"The pracfeehas never Leon perfectly cttcdTn h
'"' """"'" *^ *'"^r-rtk

he ch.idren'8 obJigation.
It'^ppears to L 1 k1 .

"'' "^ to the soiidJrity tf
«•« judges to app,^ t,, prE of ,i

j":" " '"'*' "''^''''^ "" ^> "-' of
known tnanyBuch cases, and eerZlvfl *i

''' "^ ''"''••«»^- I have
P9rt them. .Dcmolombe 4 vol N i.

"^ "'
.l'*

*'^'""^ ""«'<>% to s^
thorities on the one side Ind :^^'th?;re;'' B TV'^

^' ""' '""^ "'^^ -
«ohda„ty. bow shall we .pp,^ a. ^^J;/"! P-^^

^'^^ ""P'^ *''« •«"« of
law? "Maintenance is onlyLnL fn !

*''' .^'"' ^'«^^' '^ich is not „e,^
c'-ing it, and the ^rtun/^rt^/^^-

1:^f? t
''''^r J «!/ wnoa. it ,s due." Demolonibe

/
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?er Dur tfrxerp/ion

en cnuiw, Boua i^

' dcs nouvcuuxof
se mnri jtrobUmA
iurs4deBprocdd6«

It pour ^cfl'fraia

rcc^

• •*»» I- dlvWble,
li*r meaufi,

wdad from hig

;iW6 others as

• The plaintiff

ofsubsistence.

"«h Iiiiu,,i)ut

arc too poor

*urn. Their
:ir mother ib'

ty to support

ing Ih's wife,

I'is wife, and

One of the

B 'a commpn
• supjwtSt.

solidaritytf

bjf most of

I have
ity to 6up^

lodcrn'au-

the rule of

8 not nei^

the party

'cmolombe

commonU Art. 208, C.N. (the same as our Art. 1G9), and shows that the obli-

gation is divisible. I know of no ease in which the divisibility has boon pleaded
by a defendant, and lias boon hold not to exist. I therefore apply the law as I

lind it
;
and make these several children pay according to their 'means. The

plaintiff though old can, still cam somcthinj!, and though he is destitute, his

children are also poor, and oun only pay according to their means. • Qn« of
them fAlphonsc] is bcUcr off than the rest. He can pay $5 a month. The
others will pay *2. Jn the case of Luphnle vs. Lnplaittc, throe years ago, I
maintained the Humc principle of non-Holidarity.

Jiontit d- Co., for plaintiff.

«SoiTai(«, for defendants, #
(JK.)

,.— .1.,,— ..^ „ , ,, ;

-

|,„ ,.., „ , ^ . ^
'

SUPERIOR COURT, 1878. C
-

MONTRBAL, 20tii DRCEMBER, 1878. ^

Coram Johnson, J.

> , No. 1468. ,
.

Jj< due oiy'ir VB. Desnianhtis, .

lllLD:-Tliat the claim of siok nur«p, for sorvlcei' rendered during a latt ijineiw, Is, under Art.
2262«. C;, pri'gcribpdbytiiolapiieofoneyear.and tUe debt bclnn absolutely extingulihod
aftctthe lapse of the year, no action thereon ean bo matntalncd, tliousli proacripUon be
not OTwadi-d.

* » r

JoHN80^ffJ. In this case, I differ from the law of both of the counsel in
Ihe case. It is an action to recover remuneration for services rendered as siok
nurse in a last illness, which appears to have been of a peculiarly distressing and
revolting description, and it is taken* against the executor of the wills of Dame
Scholastique Leduc, and of her husband, both deceased. The services were
rendered from the 17th of Ai^ril, 1 874, to the 15th of January, 1875, when the
wife died, the husband surviving nearly two years, until December, 1877, and
both leaving wills dated in December, 1874 ; the former making the plaintiff a
legacy of $400, and the latter ono of $50 ; but these" legacies have been
renounced by the plaintiff.

The only plea on which any question arises is a plea of prescription. It
alleges a lapse of more than thrffe years bctweeollie Services and the bringing of
the action

;
and under this plea the defendant's counseWanted to apply the two

years' prescription under Article 2261. The. plaintitf'a counsel, on the other
hand, contended that it was onlf the five years' prescription under Article 2260
that could -apply. For the defendant it'was said that the case of the sick nlirse,
ot gflrde maladc, came under No. 3 of Article 2261 ;-"Salaires des em^hyi*
non repuU$ dometttgues ;" but it was overlooked that there were the words
added, " et dont reitgagement ettpour une ann6e ou plus." Marcad6 in com-
menting Article 2272 ofthe French Code, which enacts the one year prescrip-
tion against doctors, assimilates the case of sages/emmet to theirs, on the ground
of scientific knowledge

; but he^s careful to add : " il,en est autrement de,
.jmdet-maladcsi-^^^trdts/aHmes dejmtmitrr des yms ia^oait,rmmnr-

.1 ^^

LabiuM

UblaaTMid.
I

r^
•-^#

^
/:^V

--: ^'7
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" ""t because tl.« Areicle SO,):, XhTI .

"'" ^^""'^ ^"'^ '» """"obl..
«F>«»hccnric, a„d nur.o« upon f<. .,. ? ?• '^ '''^" ^ "'c^cl.nrjroH of phvMcian,

debt c,.M«; but it i. .he .xi.s..JA,r nV"' ""'^'" '^•^-^'""'-' ini.c
i;-t'"" under ,1.0 pl,.„ ,,• proor ,.i . V ."!

I^"'
'"'^''^•"'--h«> i^ in

, th.H o«.e frou. tlH.t of citlu... of 1 u ' " """' ^ '"^' " ''"f^-'-<'nt view of
enactH

„ prescription of one vL i

'"' '""""'"""' -'^'••'««''- Art '^,;

tr^artiCe i« ...^ .n,. lifC '^rtT I

""" ^"^--^- ^

the dofcndnnt. I,, ail ,hc cufc« n.cnti"1 i„ V r TV^''
^""^•«' "'^ ^''e '-^w to

debt
.« „b«o]u,el^ oxti„.ui«l>ed a d .? . 't"

--'^^^' 2-'«l and 22ti-tho
Pc«dcd or not. I do ki« wUh 1" """"" '^"" ^° "-intainod. whether t be
<»'«-- the aetion withouteolt \ : ;r'

""'" "'" -—•""-, j^
wasnotraiW

, '

''"'' *''' P'^«'«« H«t ou whiel. I disn.C it

/•^ ^(^/>^Zom</..,ft,r defendant. : ' ".

' ^^^^T OF QUEEN'S BENCH, 1878

_
»'<^^'^«EAL,,8TH SEPTEMBER, ,878 «

'

.^,

£>^NKTN, J., .:; ,;
"'"'"^' J- T««^R^.,

No. 15. \ .

"
J

y ^ THE NATIONAL IN«UIUncE UOMPAN^
'

HtlD.-J. That .loMunUpr«Hr«„„i. - • / ilKSPONOEpT.

s waa ap appeal frnm a J,«K........ -...' > .. ',. / '-apjMia
JuJfe.ne„t^f,y y„peHo, Court, at Mont;real

" <

\;',
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•> Code, Jo the nix

French. -fToro

"»P« that may bo
'd<^« iden, and to

"o opinion an to
rule iR iintrnnblp.

rPHofphjMciun*,

lino liniit.ition of
)r,f,'ranti><l if•the

leJ-'«'-^h«t i» in

litflrcnt view pf
"'•• Art. i'3«;a

Mib-Hcction .'{ of
ploj-et^ who ore

i»vo no -doubt,
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'ion (thouj,'b it

!>cribed by one
^ of tI.IO IttW to

and 22U:i the

whether it bo -

tanccs, and I

'hi dismigsit ^

(JohoBoo, J.), of the 29th of Sopkmbor, 1877, (Vido 21 L.C. J. 242,) of Kuiott,
vrhioh the folloninp; {h a copy

:

Th«
*"**

" Tho Court * * * conhiderln^ that. By the con tract of inauranoo madefy L. "«"•»•• <^
A. Auger, iu tho pluintiff'u declaration mentioned, on the 6th of May, 1876, h« .

was not acting ^ In orroneoualy alleged by tho plaintiff) in hia quality of
official aHsigneo of tho ontato of C. II. Cdt<S, nor for the benefit nor oo the be-
half of tho crcditora of tho Huid C. II. Cot^ ; but that, on tho, contrary, it was
contract made by him |i«r8onally and for himnelf under the deaignation of L. 1
A. Augor, officihl asslgpce, which waa hia pfoiwr and official deaignati9o gene-
rally and in all cuhos : Considering that there is nothing iu the polioy,of insur-
anco executed between the parties to show that the said Auger disclosed that he
was acting as official assignee to any particular estate, nor that ho was insuring
tho property of an insolvent estate; and.that representations not contained in

^ tho said policy cannot by law be allowed to control its construction : Conaidering
therefore that the said Auger, having a perspnnl interest only, had not od the
18th of June (date of the fire) any interest whatever in the thing insured ;

Considering further, that it was stipulated by the parties to the said policy that
*

the loss insured agiunst, if any, should be payable not to tlio party stipulating,
but to his appointees, to wit, the creditors of tho said G. H. C«)t<5, who therefore
were not the parties insured by the defendants, but merely the appointees, m
aforesaid, to receive the money in case any should become payable to the said
Auger under the said contract

: Considering that it was by tho terms of the said
policy expressly stipulated between the parties thereto that if the property insur-
ed were sold oc transferred, or if any change took place in the title or possessioa
thereof, whether by legal process or jujlicial decree or voluntary transfer or con-
veyance, or If the said policy should be assigned before a loss without the eon-
scut of the Company endorsed thereon, then, and in ovtfry such case, the said
policy should be void:

" Considering that the pluintirs right of actign, as alleged by him in his decla-
ration, is based upon a change in the title and possession of the property insured
by reason of his having become vested as such assignee with the property insur-
ed as aforesaid

j
and that, therefore, if such process and appointment could oper-

.
>te as a sufficient transfer, it would still be a transfer before loss

:

" Considering that such change in title and possession has taken place without
the consent of the defendants being endorsed on the said policy, and Ihat coo-
sequently, the said policy is void according to the express stipulation of the par-
tics thereto, doth dismiss the plaintiff's action with costs distraits to Messrs.
Cross, Lunn & Davidson, attorneys for defendants."

« Sir a. A. Dobion, Ch. J. :_0n the 6th of May, 1876, Louis A. Aijger, of
St. John's, who was then the interim assignee to the insolvent estate of C. H. •

C6t<S,. insured for three months, with the Company respondents, the 8td«k of
goods then in a house and store o(»upied as a tailor's shop by C. H. Cot^ This -^
insurance was effected for $3,000^ and the loss, if iny, was made payable to the \
estate of C. H. Cot^. In |he policy, Auger was described as official assi^ee, i^ \

without stating that he was the interim assignee to C. H. Cotd's estate.
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' '
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It is therefore evident that he d d n

'
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The sppelJant, on bcine arJin*J •
^^ *" ""e Company.

:?t!;r "s^
-^^ ^" ^^-^^t*:rrr^^^^

^^^^^ --d with

pfthegoo<^^redw«,fortheestate
.Id .1?

'**'"l''»P»«i»^ Hi« possesionwhom he sXded, had before ht'lj thu""? ^r^'^"^
"'"«"' ^uge^ othe ^te, he had tho same right b s'u^l/tK

^''"^ ^"'"« ''^e of the asf

'

h.d been effected by Cfitd himtif LftX S' "S* ''''''" ''^ *«>« insu
1876, 8. 16 and 8. 39. *! *' hecam^olvent. tnsoJveng|j||
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the upper part},

felled,- and he CO)

jolvency. There
whole of the eircu^
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iBih W«y,' 1876, the rrRpondcntii utlhcinnioncoof L. A. Aw^ir, official uii«i}?nte,
'""Wtt'rji™,

•Ini.ttrcd for a pcriwl (if three months the stock of tweed and ready iDiidc clothing
and trininiingH, Mieli n.t arc contained in a tuiior'a » tore and j;eiit8' flilfilMhinK •tore','

contained in a wood building enooscd with Iriek occupied by 0. If. C«jk'. as •
residence and tailor'a^tort. and thotlho suid»ttck of goods belonged at the tiin#
to the inwlvcnt estairijt d, II. Cote trap.cd in llio Paid policy ;

• *

" '^"'' conjdifJ^nBtJk said h. A. Auj^er iit tho, ttmo this insuraiico wat*
iffccled iW>tjH|us<|JN|meny^f official asHrgnee, tlio intcrltu nj-sifjneo of the insol-*
vent t|^l* o|^^|||d (;.' ir. t'ottf, and that (ho anioont of the insurance was

i""*yifiii'^'
'" "'^'"'••' **"»•«' '''"* '*' *o ""ch persons as would at the timo of

thj^'JiMiffresent t)»u said insolvent e«tato j
-^

" ^*^ <*on",«fc'fi«K tliut the appellant has been duly tipiminted assignee' under
the In-olveut Act to the estate of the said C. II. C6tt$, and isnis such, possessed
of all the assc».s of tho said estate, and entitled to oluimany amount which may
have become drfe to the estate under the said policy

;

"And concidcririfj; that the goods so injured wcro totally destroyed by flre on
the I8lh day of Juno, 187t;, while the said policy was Mill in force, and that
the loss to the said estate accruing therefrom exceeds the sum of |5,000, for
which the said ^oods were insured

;

' '
'

" And considering^hat the building inwhich the said goods were at the date
o^the insurance, and also when they wcro destroyed by flre, i^as properly des-
cribed in the policy as being ocpupicd by the said 0. H, Cotd

;

" A.nd considering there is error in the judgment rendered by the Superior
Court sitting at Montreal, on l^ie 29th September, 1877

;

.

" This Court i!oih reverse and cancel the said judgment of the 29th Septem-
ber, 1877, and proceeding to render thejudgment which the said Superior Court
should have rendered, doth condemn the said renpondents to pay to the appellant
the sum of la.OOCTwith interest from the 7th day of October, 1876," date of ser-
vice of process, until final payment, and also the costs incurred as well io the
Superior Court a« on the present appeal." ' ,',--'' -'

'('•* '

'it""'^^^
JuJg^^ of S. C. reversed.

'

t^m^fn &^^^ung, for appellaal.

Lunn & Davidson, for respondent

v\ ^

>

:«
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m.

\

No.W.

Hon. ar. G. JoLY kt al
,

^- AND
'

-MAUDOxVALD,

Api'Llants
;

V vNo.« or.h« P„b„c Worwl 1 toris V c?"c'Tr'""^
•>' *^'"''^"^- '*"¥ »»'<' P-

«er„i, of tliccontraot lt«^^lf, wa. proceeding J^ .
'^' '"• *'"• ^^O' 'S^'' "4 under tho

;

cour*, «rcon.truc.!o„ u„*^ . co^TcT that.^^T" ?''^ '"^''^'*" »'« P»l"° ^^o'" »-

Ifcred with. .„d a balance wa. due .^1! IT""" """'""'• ""' "<""^ been Inter-

: 2. That s„ch injunction n.ay be sn'l£'Z1, 'T""*"''
'"""*'•

• pending the he.rinK of an annealLm» . h
^"'"' "« ^"'^"'^ B*""'*' '" «PPeal,

. . -_ regarded by the Uover.unent KngC to w fJ^ T ""' ""'"'J»'""»» "«<« been dU-
•

.
I»g pogwssion of the work.

Ijad/beon committed the task of ro«um.

.^ ^'"''<'«P''n«Jcut,wiio obtained the in{uncfm,vwJ.:i •
.

in this case, had entered into a c n ""l "tl^
.

of Quebea /or the construe.ion of tl^M J & w rr"""'"*
^^ ''^'^ ^™"»^«

the contract for (he coiuolellon nf / I

"

^'*''*"^'- ^'^'^ ^"^^ ^^^d b^

line ".^bein^-fi!:.:: ^:^ "d^;^^^^^^^
Tii^

tern^iti^d .0 re.u„,e po^essio of tork Thr •;.

" ' "'' "f" '"'^^' '^
acted'is the PuWic Works Act of 1869 3"

Vict? T^T ""'^'^' "'"^^ ""^

"

mofthisActarcasfolbws:-
' ^^^' ^^ ^ '^*- «"?• 15. Soctfons 179, 180 and

j^ .
" 179. Tho.Xieutenant-Gov'JVnnr n...,r ..•

,'

fcnnin»iio„ „r n„y »„ cli-.rl.r ™ . ^T f"™* i",»n»C(|ucure of Ho

w*?;is.To:tyz"'"r^'* '""'""'° i.oid„of,„chp„b,io

™.h «,„icc. 1,:' C Iwo 'T "" °" "'° '>"' ""'' »-Ji'"«ly after

orb„iidi..,.,poomed i„ tJoI"i„ cTutii
'"''?''«»""' «r".« public ™k

f«rind«„.„i,v b, ,1,0 p»n V d~. /Ti ' 7'"'°!" ^''"^'"^ <" "WCO"r«

•
.ucb public » ^." d

'

; xr*'- '•?"'"" "' "*'"" '« «-up

Vany pi-r^on deputed bj hi.„ ^S^ifftnTTT"" "^^""'° ^'^'''^' *»• *«

or building fs situated « on 5 ,^'^"'""* "" wl.ich.such public work

. bound to seize such public work Jl L^ . ^
*''' Lieutenant-Governor, be

^or ., .^n...::^;zi::^^^ ^^^ --*^-o-
It was«.te«ded on Ute part of MnMacdoaald that the Government could

'i
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•luly ct al.

and

not avail .themselves of this Statute, as the n.ilwny wa« a fclcral work, and the

The wnrrajit having issued, Mr. Mncdonald. by his eoun.el, applied in

ill Xr? f«^'^"'-«of the road. The Jud^e ordered the injunction to

wardi/r/j"'"^!'"" 7"'
'''•''"''''''"' ^^ '^' Govorntnent, and Mr. Macdonald

^Zf tr^ by fcrce. At this st.-.ge an an^lieation was made by Mr.

^^l"" T «;««—"t Engineer and the Sheriff, the oLer
^

cxccutmg tl,e orders of the Provincial Government, committed for contempt.

'"•iliySr
•|''"'""'/" ^'"^ Superior Court, Septemhor t.3, granted^ the

U ; T '% Z't «"Sineer. was concerned, but relieved the Sheriff.

,

pv,«e the der for the tnjunction, the ground' of rejection being th, Jhilo

,i;^n^!T ; T " ""' "''" ''"'""*'«" « ''""""'t Peterson, one of 'thedcfbnd.nts, and also Mr. Chauveau. the Sheriff, for .contempt in iisrcarciin"m ,n,«nct,on, was n.ade and answered on Friday the 6.h, and part of the''answer

raided by a mot.on to rev.se the order of Mr. Justice Rainville upon which themjnnetjon was issued, and the grounds urged for revising it wer/s„b!ta„ti.^U:

•

t petitionf"" '."'r^'-^-^'y
--d, because the proceedings complained of in

f the Pro" '"'"T"
'"' ''^'" ""'" f^ ""^^ ^ *'- ^«-'^'« Couniil

It 30 V r^rr ,r r™"'""'
"^ th^ authority givehl^ the ProvincialAct, d. V.C., Chap. 15, havmg reference to the rt;suraption, under certain

MonfvT ^^' °1 u
""^ **"' " "'''y '^''' ^'""^ « '««'' »* *''«•». »nd 0^

?o me ^nnd
"''"

, '""TT^ *' "^^""^ *" " P°'"* *»">' »'»<» P-««-ted it«el^to me, and counsel were heard upon that point the day before yesterday. I

anJirtl' J
'" ^''' •^"'^Sn'ent on the motion for contempt and on theanswe that ,s made to it; and, first, as to the motion to revise the order for

that that part of he answer made to this proceeding for contempt fails. I dot

r>.lr^T, / ?""''"" *''"* ^^"^ P'''''^ *•>« '^"J' ^fore yesterday as towhether the Act of 1869, c. 15, gave the Provincial Government poJer oveTany but Provmcial works, because too much light cannot |h, thrown upon'!

aJr "".r.r'^"''
^"*' ^•'^^"'^^ '^ counsel then, and I must obrve

afdan . Ir '""':*™'"^ ""'y "* P"^*"* ^''^ '^^ proceedings for contempt

;

and as regards the question whether a contempt has been committed, it is im-matenal whether a good defence can ultimately be made to this injunction or
not, the question at th.s moment being only whether this order, on the face of it.
8 such a nulhty (as a nceessary conclusion from what is alleged in the petition)
that t could be treated as f it had no existence ; because if' the learned Judgesaw on the face of th,s petition that it ^as averted, and sworn to, as it undoubt-
edbr was that the Company from which the Quebec Government pirchased.ting '

aFede.ralcorporat.on,>d^opowertosell,andtheQrP}K'rGoTPrnmrntnJpowa!

. '^
.

, •R-
"-:-

. - ^r

,.'V . .^
.

V''-
*

'

'



\

"oth.„„., at the very utmost. bur;roS^^^^
ceased to be n Provmcial wo^k and Tr^^7
have granted the fnjunctian; indeed ft,l 'T'?

''"•<'"'"^»«nces, hcought not"
'« known to bo one of tbe most altaJf„T

^"'^ "'"* *'"' '-'""d Judge J,.^would have violated his duty H-To h^*°l^ Pr'""'"'"^ ^dges on the SncL

whether those rights involve, as ho asserff ^*' '"''' "°* *''« question
" «H.«.,tely turns out ih„t .0 h rnoS .7 " "•''^" «^ '^°"«-. or whe ,'

/was one right that ho olearlv had ir ^ ** !«««.makes no difference Th./

;:;;;;
-'^^.-oontr„etor:rt,:tuX^^^^^^

to the same eztent. neither znoro nor ^" al^i
.."" "" "'«^ "»''' «>«•'' exaetlyand to have his ease heard, and»to nTakHC t*''"*

*"* '^' ''^^^ to be heard^

/- .on now, and so on U.e eleare^gTol^
^I^^^^^^^^^

«^ ^-- I say that isl'

"•at the nghts of the Exeeutive IdmlZ .' ^' ''' '"'^''^' conceivable
"

.

Governnient for the public .nayLveW ""^ ^''''""* ^opartn ents of the
a«-rcgards the „.ode of their ei^rfrn " '" """" '" '^ ^'^^^rontVl
;;;^on.o.e,ght3.„.be.:s::;it:,^-<;^^f^^
^a m

po^sesaing at least so.nc of th! i"^'
""'^ '' "PP^"'-^ *« »«

H.t.cal constitution, it ought ,0 be obSu/tot
'''' '''™' ^'^ ^'''^ ^"g"^!'be po power that is not in .so„.e .han^„. ^ '"^ ""^ '''«* 'here is and can

« least as far as the instrunl Tf C^^^^^^ *V''« '-• or that can ventu"
-pre„.e authority of the law afd fiaLe

"
^
^7"' ? ""''""^^' '« -» thof Hie pase, that it would bo cquallv In' .

"' '^''''^''''' ""^^er Ibis vie«^
as to the uUinmte validity on th" 1 f^',"'

*''" '"«'»«»t, to say anl n^;;^-f the L-.enant4;:::^:^;:;^^^^« "1 «^ ^-^"-^0-^ o;Jm ?

the legal existence of the writ will tu r
"°"' ^"''"^ once ascertained

Jonte.pt complained ot; and 't^ Mtl^Tt^'"" '''^^ ^-^^-^^e^*^
facts are as far as (he Bheriff is concerned T" ,"'' ""^^«'- *« it. These -

• -«-.
J. I. • .

I ..
- .

.
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/eterson, though Lv'.^d'r;'!:
'"' 7^''0»^ «««*- In the ease of Mr.

i« a vcry'grave one / ho„ld b
«*'' 7',"'«t' «« « »»tter of law, hisposition

^
the matter pr s ^d n'fl ,^7 *l'"'"^^»"'*

''-^ ^^ the light In which .

' circumstances weruntltdin/r TJ^ "^"^ ""'^^^ "^^•°«' ""^ ^^^

law, in'this caL' corei' ts c lit" ' ''''^"^ '' "' ''''" P""' ''^^

Mr. Peterson hJZ '*^. "^^ expression in the terms of the writ that

admit ofHSHTalt^tJT'^^'*-
]*''"-«»' in a civilized community^

mcnt of t^ d^rt ^
^'- ^"'"''"

" ^"*^ *« «^«J^ '•>" writ. The judgl

.djud4dg«iltvof coTi
'" T"" "' ''"*• P«tej Alexander PetersJn %

the Cfu t'rlfves to ulT?
;""''" ^?^^^^^^ <•- ''i« o^-ee

Ke enter int^r::"::::^::::,^^':^^^^^
r^-^

*'>-

i«d." en of re^L^^^^^
""""» ^^^ ^? '^«-«'^- -^ ''-e to rie the

h^Z. T! .

'" *""' P"'"'*'"' r C'f He shall make dcikiilt to appear)in h.s ab ence^and that he pay the costs Jf the present motioi, - ^^^
^
From the above judgment the appellant.^ moved fopSTo app;al and the

J- ,.
" ") ""I lue i^ourtorAppeal, on app icat on made exoroisnil thn.

From^the judgment suspending the injunction, Monk and Ramsav JT

Ramsay, J., said: This is an application under the st.tuto of n..„K. e

«..„; ,. ?. '
*' " '^'^ ^°'"® hesitation I epneurred in the iud..n^ent overruhng this objection, and the parties were heard! Belndent thtfiled an affidavit setting forth in effect that the injunction had nXenlveaand that the appellant, witl7armed force, resisted the execution ..2"!^

-OaJytit •!.

•nd
Mkodouald.

¥
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J^fi- I, ,.. „,,|.,., ,.^^^. ,,,^. ;„ ,f;;^^;^»-

'-need „o.con.e to ... If L
J^e'-'-o, a,>.J his ...,.p,,, ,, ,., ,;;.,,;;"

""' ''^•-•'yray «A.cI. respect toour

^

"rdly-exiKct ,o ,„ cllo.l on to cite ^"T^r''"'''^ ^' '"'^- ''"'^ ' "''""'^

,

--ice it .h.„ I ji,, ,, .^ ^ -»; -- ...„,. „t Je.,th. <. And if aft,,

'"ken ho .shall be con.n,iMod till h, I J -
'''

JiM.be<l,ence. And when I.e f^

;^""
not b, hj..d in H pi i^^:;f::;;r;7/^:^-obcdie„ee,a„;

.Chancery.(D.
8) Injunction. Vo] V ^''^J'" ''« "^"^•". t-'on.yn^' J)i,, y.

""S''t-i» turn ...sk for son.c ./,V ;.::,•,,;: „
• '"'"".'^^ ^y •'"« -t''orit, I

'^-uch or English s^.tcn, but Z [ ^J^''' ^ J"^=- ^'^'^^^ ^"^lor fhe
-^.-'"'.o^t predict that no^e will b p l.ed '^'''''T' ^ ^'''"'' ^^^^^ ^
-ed.n,s are .sun,«.ry, n„d all sort of at tno r T' '^ '"" ^'"* ^''^F-

.the execution of which was defied Of coL "'V'"' "" '"" •»J""«'ion

-y bearing on the ca.o before ns It
"7 '

,"' ""'''""'^ ^''•''^ «*" '^'^^ !>»«
^

-spead the i„j„„,,-o„ necessarii; i., Jt^^^^^^^

^esterdn, that the power to
To me -u appears to imply precifelvZ "

T'"""
^''''' ''' ^^'^-''on.

f^'7 '"i^-':^- -- good 'so far a 't Z\ '.V""
'"^ ^'^ "•••* the

»PPeaI. This commentary seems to n^, Tj
^"^ '* ^"'^^ "«» »PP'y to

enough itself. If it is go^dC „ Jc^^^^ ,

«hould not be applicable here ? J th „k Zl^^/u
""' "'"^ '"'"'^^ "^^ ^''y it

^e authority of the Superior Coar a^^o':^^^ \'' ^^"'-^ "^ ''-egard of
at.d unt.1 wo are I fear we have muc^L r A

'^^"""'^'"P* of our own,
there Were two motions, althou-h^u „„V ?' "^^am^^if it be contended tha

- *o that part of the j;dgm;:?^e^^;^^^^
^"''.'''- '"« "PPe^i is o Ty

•n the Court below heartH^Tml nJ "/Pf""^« motion, apd that the jud4
^J;^thatI,onstderti: the contejpti
the CourtT^low-one to diasolve the ;„;t^T

"''"""•' '«'o made in
contempt. They w.re heard toother and d J".

""' ''" '''''' «" '»>« '"'« ^o^
the motion of appellant and Pet:'.on t

"1 -
'"^''^''^ ""^ «''''« ^^J^etin.

The whole matter, therefore, w IbX ^ ! " "? "''"'^^' '' ''^ '" -»'^™Pt^
jpon. Are we, .I.erefore, to suppoL^t t J/^^^^^^

•^"'

l^^'^^
"'" ^^^J^^'-ted'

contempt? He cond«„.„ed ifthen-fe^l '' ""''^'"^'^ '' "^'^'^o'^ tho
'v.IUhe effect of our judgment itj re dertr^' >?' "'^ "'"^ "^"^ ^•'"'^ -«
'he cont,n,pt, if still existing. Tl e b etc 7 '^" "'*'" '^^ *'"'' ^'""''^ "^
pressed on our attention. We haveCtill ?.

'^""'""* ''"-^ "''^o been
-d that with the warrantof the We; 'g " '"''''''''''''' "»« " -"''^'P-- Su. doctri.,a, he accep::::-^:

ll^^jf^tl^ ^
'

.
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-
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xepudiatod by thone whose ideas of adnunistrativo, authority have been acr,uired
.

w ere rational hberty within the law Is a reality, and not a novel abstraction.

• .''f''
'! V "" "'"' "' ''" ''^"' •'^*^«""'« " be>°»d t»'e jurisdiction of

the Superior Court, .t c.nnot be helped by us. We have also heard that it was
.neon venient for Mr. July to obey the writ because he mi^ht be dismrsscd by the
Lieut-Governor for so doing. Jt is impossible to say how far that functionarymay abuse h.s power, but awful us Ins wrath may be, it seems to me less terrible

.
than the sewage of Banbury, and its neighborhood

; yet, the Local Board ofHealth was told that Cherwell should not be polluted so as to injure Mr. Spokes
(Sroke. vs. Board 0/ J/,„lth of Bcn.lun,, L. R. 1 Ex., p. 42.) I therefore

^"he m^i;^!
'"''"""' "^""' •' ^" ""^*='^'^' -i^«'^'-l--sing any opinion

WONK, J., also dissenting, said : I also have to express my regret that I can-not eoneur .n the judgment about to be rendered by the Court. With mich.
It not all, that has fallen from my learned colleague. Justice Kamsay, I agree,but I do not tlnnk .rnccessary that I should rest my opinion on qnite^ broad
a basis^ No doubt that the fact of the appellants having disregarded, even
resisted, the wnt of injunction issued by the Court, is a very graie objection
to the granting of this application. It is an extremely novel proceeding for a
party m flagrant disobeditnce and contempt of the order of the Coutt below to

"

apply to this Court to suspend i\^j^TdcT or writ thus set at defiance. A great
deal might be said on this part of the Case-but this is an application to the
discrefonary p..wer of this Court to suspend, during a period to be fixed by the
Court, the writ of injunction, and the motion rests upon an Alleged urgent
necessity, setTorth in the motion and supported by aflidavit. It is said that
the road rc.,inres b.-.llnsting, and many other n.easures must be taken to render

It sa e for tn,fcc; for that purpose it is-i.eepssary that the writ should be sus-'

'

p. nded and the ap,.Hant^ be put in pc|ssessron of the road. Now, as a matter
of fact. It appears fjrom the evide1.ee that not only have the appellants disre-
garded the writ of injuiution, but in doing ^ot^ey have taken possession of the
road, and tl.at U ,. now held by then, and is under their entire and exclusive

^

control, a he ballasting may be carried on without any intervention on burpart
ihe granting of the nu.tion would be .^.oie or less to sanction or to countenance "

this defiance of the «ri^ of injunction. I" This e;.nnot le done Such a proceed-
ing on the part of .his Court would be vcrymueh to be vrpretted. I do notin
any way cx,.,ess an opinion on the ii.eiits of this writ of injunction-whether •

founded or not, itis.i.ot our business. .0 d,^e.mifle: We'are asked to Bu^lf-
fcml the writ, and: I k-onfess I ean^t see how^thc Court should interpose its
authority where thtreiis>ou.genc4-op, necessity for sneh bn exercise of the
discretional^ powe^fXlhis Coiirt. fe appellants are in possession by proefeed-
ingfi which I am no eafjed upon to A.ah^terize on the p.m nt occasion. They
_^11 no doubt rema n ip possession without any assistance from this Court. In
flirpmcfrt state of|ajf«|i:sXdo not think that this Court 6hould\interfere
DORION, C. J., for the majority of the Court, said the main groMnd/bf differ-

ence of op.niqn in the ease was that the parties asking for the suspcZsiln werem violation of an order of the Com t belo^, and it was contended t|iattbL Court"\

Joiyotal.

Mio^uu«ld.
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a.

wa. c,U:^/t the Lr, tnnl I.o had ,T l

" '"'" '" •'''' "^" ''««''-• None

t was for„K.,l, held thai .li^^ '^i, ' "T?"
'^^ ""^ "''^ '*'«''^'"»'-"-

^'<i rule had not b.ol.;^ M"^ ^V' « Varied and alteted. JCvci if .,1;:

tl'e Prov. Statute, 41 Vie If „ ^^T- /^'« JJ^nor re;;d sections 8 and Dot'^ ygam,t .U.pW.0, ind to^ivc :S:::v";;''"^
''^^^^«'«'--«l.cd *o«ua^

;t3 owo. order. Suppose a wri l. i i "l
"' '"? ''" "*^''* **^ &« ''^'^ "P^»

''0U5e. and it was Zed by mitX rn/r
'*';""' ^^ ^'' ''^""'"^ '« 8"« "P «

,
of the o^oMtd,*,y, ,,S ^ r ""^ : '';«.'";-' --rding to the lte„L '

•hough^ It would be easy for hil, to
^ '" ^""•^'^ ^'^''' ^' ««"W »>e heard,

•absurd consequences to wl'ht^^^ f'^^-
This was one of the

.

referred to the ca.e of tW •„ f,, ""'''^V"''' "^""'^ ^"'"S «^'- ^is H.„or
Company, where the i^iu.:. ^w! ,3f "f^^

''^^ ^«»-l Te^aph
hav,ng.heright^o.,.p;,dthe|^;;iol£;^' '^"•'•*'^- ^ ''^ C-r^ 'h^.

.

on, . whzeh su.h discretion should "C JT'lr";
"" '" P*^""* ""^«

'

Lieutenant-Governor
n.ii;ht notify ih.. rjTT^l ^"^ '"" P'«"'^«<^ 'tat the "-

i

;o the Sheriff to^a.e poU 'I' f:^!;^^
-'^^ -^ give apordcr '

.

to show that this did not appjy bceauseT T^" " """"^^ '""^ »"=«° """do
I>o»iDion authority; buttCeeT he r

''"''"""'" '''^ '^°"'-'<>f»h«
bound byhis own contract; hc^ d t^ken2 T' """^ ^acdonald he was /
inent; he had recognized tieir authWv 1

1°". *'' '"'"'" *''^ ^«^''' «»^«"-
Governor „ight tl posscssi n o^he ^'^rlt .T"'

^'"^ '"« ^•«"*--'-
but whenever he iose to do so ThlT ^' '* '''" completion of the wort
the Court had nS right 1 re;ise h/^T""'^^"^^^
admitted that thrtinaVfoe^^^^^^^^ '» ^--"- Here, too. 'it fa
last

;
at that da.^ the work wa^^ "1 f'rd *" T' "" ^''^ ^«* "^^^^^

ordinary pow'er. but it, was statedn'/j;?^''^^.
It was no doubt an extra-

:.
to ballast this road to n.ke it fit f t^vd ^ ' f'""* ^"^ '' was necessary
-nter. It wa. an Arbitral; po^er^^^^^^wh,ph were necessary/to Be^ LrcS'-'in

"''' arbitrary powers
•° virtue of the Jaw of the landTl """^ "'''^'•''-

"«'«' "o* o«?ly

.c-traet,theGovern.nenttoclSs':^jr"V'^ '=^"*^'''-
'" ^^

officer not to do so, and he found hiZu*.
'""''• ^^''*' ^"' ordered the

this Court thought' Ihere ha^been a": 1 "" T'^
'''"'• ''^^ -"J-hytf

was not aware of thec.istence of ,heJ tf'"
'^' '""''^ ''^'''^' '^'^^'^hfon had issued for a b.ach of^^^^..^r^J^

•^^^^^'^t ^ t^o i^ul
,5

-, ., , . . '
^ :

" *'"' ^o'^ernuient and Macdof-

'J
.
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I

n:^:ZT::^t!f'f!r:^^r-?'-^

«ldi; but the mjuncfon was not .nsuod a. against ,tI.eV"ch orcnntract nllefjod. ii,**.,

dollars that they owed h.m. The order issued improvia^ntly, aiid this Court
was bound to suspend .t. If the Ooveroment had brougKt an aetjon claiming
•he road, the contractor would not have had the ri-^ht to keep H until he was paidA 8trong7),-,mfl/,r.. case had been made out ; the road wasf., want of repair*,
and the repairs had to be tnade im^icdiately. The time foUn.pletinrthe
jy^rjcs had exp,red,lpng ago. • The contractor *ould not puffer by lo^ng possession.He could pet.t,on the Legislature on the su}>jcet of his claims. The or^er of
the Cour would go that the fnjunction be. su..pended till the 14th\I)eccmbct
next Th... vvou^ give the appellants four days afterthe opening of tlic- Decern-
ber^term to a.Wr a renewal of the suspension if they then could show Jiligenee.

r^^^ •'••

Z""'^"'''*^'*
"'"'''^'J »!•'> '•« roa««ns given by the (Thief JWiceCROSS, J., also concurred. The Court suspended the itfjunction, wit

strong susp,e.on thata «,i«take had been made, but that ;vould come up on
«.er.ts Maedonald could not suffer, as he had a solvent debtor to <^eal with/ \On the mcrus of th, appeal, Dec. 21, the majority of th^ Court were for
cl.ssolv.ng the .njunctioi*, Alonk and Kamsay, J.J., again dis.senti„g.

.

^
MONK, J., was of opinion that the appellants, having j(Ci the order at defiance,

were not m a posit.on-to move to dissolve the injunction

f^^^^'
^'

"^ft^'f
"'"' *''" »PP«"»nt«

''»*«»2f
'"''^''^y complied with theformalmesr qmrcdbythe (iucbec Statute under ^.ich they professed to dct

(ilr *
"'" ''"^ *''^ """""* ^"^ -* duly signed by LLieutenl;

Sir a. a. Domox, C. .T. This is an appeal horn a judgment rejecting «motjou ™nde by the appellants to dissolve an injunction obtained against themby the respondent.
.

o •.."<' mvm

^On the 30th of July l..;t the respondent applied fo a Judge in^Chambers fornn order ,n the nature of an injunction to restrain the appellants, the Honorable

ipt-'ur'n^^""""-^'
-- ''- eapaeity of CbmnLioner of Agricu „.nd Pubhc Works for the Province of Quebec, and Peter Alexander Peterson ,

c.v.1 engineer, from mterfering with the Montreal, Ottawa and Westei^n Railwa;and Its accessories. . , . " J^

The juppli^nt gave n5^T«>tice of his application, which was granted «^,„r^e.On the 2nd of September Mr. MeDofiald moved for an attachment againstMr Peterson and the sheriff of Montreal., f^r corffempt in di..obeyiug the order

Wunctfon" " "" >' "' '':• -^^'^ ""^ ''^- ^^'"^•'" '"^^••^•^ '« ««-«•- ^J'^

il^^'V^
"potions were .„ dm6ri at the same time, and on the 13th of

Septcmberihc Court granted the respondent's motion as to Mr. Peterson, rejected
as regards he .shenff, and dismissed the motion of the defendant., now appel-

lants, to dissolve the injunction.
' i*^

modon"^^''''
'' ^'""' ^'"** ^"''"" of the judgment dismissibg the defendauts'

Fi fii MarfhandrSwwt^w
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:^

% his po»iti„n Mr \UU ii~7 ~~~ '

August IR7\ u
-^'""'"'oW nll,.jc., th„t , ^ '^

—

' u.ust IK,5, ho onp,^,,,j ,„ j -J
"•"- '7 n co„fn,ct of ,he Kith of

i liat, as a result o/' m.«i, ,- i J ^^'

•'•on to open for ..7R
"'" ^'"'*'

"'« «uicl work w « ° V " '^"'^

- c .

' '^''"''^ *«ke possessioa

7^ g3*V-
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of the I^no of rallwny, and tl,„t I.o hud appointed Mr. I'ctcrson an his aficnt to , . .execute (ho Ordor in Council

;

"" uteniio
Joij^ejti;'

wWh"!!'""
""'•*

^^'If""'""^ »'««">^ tl"*^ only party responsible for the delays

"'''""'"'•

wh^h have occurred .^ the execution of the said worts, the said Order inCouncil .« null and vo.J, being n.adc without any legislative authority in thesaid
Governn.eht, „„d h.ving for its olj,ct to take p^sses^ion of he'petitbne

'

works and^operty without paying foV tl.e -an^^ and, moreover, tending tod pnve the petitioner of the benefits of his,..id contract, and p, ventinglimfrom completing the said works, to his great dan.age and injury
^

.
ThnNXO-pur«uaucc of this Order in Council, 3[r. Petcr^n had given notice to

petitioijor in w.tU.oiJmg the possession of the ruihvay, &c., fi4 the Govern-

"am!P^,'!^ '^?""" n"'
*''"**•'««'''*» J^f^'-J-'t^ I'e called upon by

:

^ ""
a writ of thi.^ Court to an.swcr his petition

; that they be imn.ediately ordered
'

^ '

^ onjomod to dcMst and abstain, fVoi, the service of the said writ upon the, • I
;.

from furtl^j. .utru..on and intcrfVivnce i..he line of railway and Zo.^, \ i

d mth the -station agents, clerks, loco,^,tive and train hands, seetioomen ,

'

i

^
ad d and any other .ervan,« or n,on e^Io^od by the. said petitioner ull ipam of being ;,. contempt of this Court and'trcated accordingly, and hat by

'

he dcelaied and n.adc permanent, or until tho works and materials furnishedby c sai petifoner on M.c said nil way anAranch be completed, paid for

^

or :.^usted aeco.d.ng to law, the whole with costs against Ac saW delbn

Th^. motion to dissolve the injunction alleges the contract, the Order in Couni
'

-
'

Sc"4 r,: " r."'
^^' "^"'' *'" "'"'"^'^ "'" "^"°'''"'=^' '^'^ "otiae given on<^c -0th o the petitioner, a written demand made on the 27th, of the possession

i.o;e uoi to i.ssue his warrants to the sheriffs of tlic Districts of Montreal
orrebonue, and Ottawa, fommandin. them to sci^e that portion of the railway^

^c.._ wi bin the.r respective Districts, and to- maintain the Commissionoi. JfA, .culture and Uublic Works in possession thereof. It also stated that a war-

IZJ k", 'T"^y ''" r^'««^«^"»»t-«overnor prior to the making of fl.i>der on which the writ of injunction issued, and prior to the issuiij ofJ
lit, and prays that the order be declared to have been improvidentiy made Z. "

<he writ have been illegally issued, and that they be quashed and'set as^do
'

J\
ith their motion the defendants filed the Orders in C^uneil, notices an^L

•cs served on Mr. McDonaia, and a warrant bearing date the 28th of August-d signed by the Lieutenant-eovernor under the sed of the Prov ncl of Que"
'

olw" ?AV
'° "^7^, '' '''^"'^^"' '' ^'^^ '"^^ P-t- of the Montreal

m inrinte^^'^'^'"" • "'"^r^^^maintain ««« Commissioner of Agriculture and Public Works or any other per-
'^ fTVr "-^ P-P-« '» Po-c-ion thereof. There are also inThcreco«U.e affidavits of tho Sheriff, of Mr. Peterson and of Mr. Jo"y" Thl

i^trStirS":"-^''"-"^issued by the Lieutenant-Governor.

«^.;
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J^na"' ,
TJ'" injunction woo obtainrtl un.lpr .k \ ~

>

««.....M. Lo«,VI,a„rc (.„ Vict., .,,. 14) „ S
, !V

' '"•'""^ ^*^^ ^^ ^h-'Q-b.c
dent that .hi. cho'/UH. « .f.i„ e h1 If J"

"'^'''"' ^ '^"""'" ^' "'«-W
Krnph of tho first secft,.;, .., ,|,.. L ! .

""-7 P'"»"'^'' '"•• i" t».o third
, .r«:

fuclK, thereof. .,. i,,..,. ,, ,, >^^ ^'''^ ' »"«'-r.Hc. tho Supc-rior Cou.t.'.r «

l.e Court of ChuncerjinEndaud andTl ,
1"'"

'"''" ""'"^^"' '«"-.crly hV
\' Courr.s of f.,„ „, i,„_

^""'^' ""J "'"^•'> «uthority hon I.tdy bcc. ex...,JJ

\
I" ordur, .k-rcforc, to ascertain ,u2thor t'hn ;

•

.:
h'-vo .0 .....rfcrcl with the ^vorks 7,o nr T","''

""^ "'""'• '"^" «"^"'<>^'-

^•'"'- 'I.eiin.o limited for tho ol e. onT:,
"!?'"'^-'*'"" •''' »''« -.tract:

«'".' .t owe hi,n 81,000,000 ^.„dT
'

'''\""'"":y
i 2nd, that ,h.. (Jov- '\

••.'..Ij^ay without payi„,,„.i, „;,;„„;;""'
^''^'J' •'"•« "b«'«t to take po^^ession of the

"'J"Mcfo„ should bo .nadc>>,m,n.!/
"'« '•'"'way, and ho clai,-.; tKi,

r'^ted and ho is fully
p..".'''."^ ^^"••""'""'«=J "'"il the railwayK

*-ion of tho railwayS; "
l^''^' ''^ "''^ "^ '^^ "liowod'toi;:^'-.

of hi. claim'.
^ pu nK.n..ntly or at Ica.t u,.,i| U in ,,„id the aluTt

^-;:z;ir i;^r;:• ^-;;^'f
- -^-" the p.perty of the'

h- "0 privile,o „.,. hypoLl o„ th . T'"''

'">. P-P-'-/ n;^I.,s ; he
2^''noretai„posso.iohi;?it

^ JJ'^jJ' 7^;"" "^ '- theref.e ,,0

rn^sossion 6f the railway for whc K ^^^ '='"^^' ''« ''••'« not eve,, a |e..d

"'0 •^•".s or^i. co„tra.,''ohr^ :,:;"'" 1r f ^•''" ^-^ '•- <-! cod

ri^''.tW occupation ly loav h, /
^ '"

'" '"'' '-^"""^^ ''« had a „,erc

..^"?' 'iyprogre.sof the woikV xr^;;
,•''"

';'r''""-'
--e lot satisfied

-j; ^h/posse.sio„ of the raih:.,va 0?
>"'''''''''"'''''''''* ""^ *''« rcsun,- "

;
!'^""-"'«'''''°«^'roe„.eutonk..edi„t^,Mll'r

"''".''""''^' '" "^^""'^"•^^' ^^i"' '^c
•^ «7- the Order in (:L,h:^,^J^;7»^
^^rvedupon bin,, the pLiti.,n ^]^1^TT-"T^'''^'^^^^^/property of another a^iLst his w II ^ P"" '"' "' "'"^ ^*'«"« "ccupyin. the

t

'
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(Story fiqalty Juri«licfte„. vol. 2, « 928 ; Kerr, on I«junctlon,. p. m) but to

^ntytlLtueSr'
'""""'"« '" « -ilway of n.r.y one hundred an:!

ThorightHof^ho respondent roMiltlng fVom cither an improper interferenooby tho raifw,^ eo„„„,«Hioner or Govornn.ent e„Ri„eer. or from^ho rl Ilof.he (.overnn.;,nt to pay any b«h.nee whieh may bo d'u on hreo tr "t w uldn
y g.vo n.,0 to H nH,„ey elain, either for dnn.ge, or for tho pr ce rwlrand'Inbour done under « contract, or for both. Hufrn no caHO co" d thrb„ .fground for either a permanent orten.porary injunction.

^° "'°

N 8 n fin
"

,

'''''• ^^'^''"'''" """ B^^'-'-K^^" ««i'-y eomp.ny, 1 1 Jurist

" widoinjiuioti(>ii;&e. ""g"'o "> mm. Jhatwavciy

"^»-*;'''';'P^'"''<'ntiyofthequcstionofthoeonflietofevidonce"th.-,earfse,tl

require, .t .s „ c,ucsfon of damages. This Court cannot enforce «1 fie 1Rnjnanee of to work, it cannot look after tho acts and condue of tip la nS"nor say ,.ow far he does or docs not depart from what is ri^ht i„ exe^^^^
»*« worksor pror..s,n, to e.eeutc then.. If ho is or «hali be wronged by^exclusion from the works, and by the act of tho Company in ex^u,i„5 tho

c^ her .„ th.s Court or .„ a court of law, but it is not a case (br specific2ormaneeor rehef nnalogou. to specific porformunea which topic d'oW

<• h" i''?'^"'"^'."'^^'
^•'''' «" '^^ 8^«»nJ« an<l principles upon whieh the c^I have first mentioned and others of the fame ela^s proc.oeded „„, l

" the doubtful and obscure state of the evidcH
"
";'
J ""-f

'^^' 5"^'. ">«« »Po>«

" at present, to an interlocutory injunetiln '' '

''^ ^"" "'^ ""^ ^'"^""'

,
The injunction prayed for in the above casd was to restrain tifn Pn,,,.

'

r

n to the plamt.fr, yet both the Vicc-Chancellor and the, Appeal Courtrefused to

aets of the Company, was .n damages. The argument used by^^espondent ZZ
bf. <m.t Hunth. a.v».„a.ul, hi. oni;;;;:;dy fs by lhjuno^on.r^ ;tm.^

f ;.,,

July tt tl.
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V

-^

M.

•TO in um,y „.^p,, ,^ ,0 .i,„i|j,r ,o tLZ .' '.
'" '"^""'""•"''O*"' "f which

..«rjof.S,„,„.lbr U-ur to ^'JlJ^J^^^^^ ".o Score

11* eu..,,i,.i,.ed ruCd ;;•„,,
1';' "'*"!' "• ""r-i*'-"i-t „; .,.„ work/

--—tjim^ltw-prin'^ff — • — "JHuiiHu,J ju-tndi ui couiwcf, and ho,

>tuin'„iiig the

(

.!' ;
^':; '" •™."»"' ""'' i«) ".a., .r wi,ui ... j„„ ,„ i,i„,

:S
.

' :r"
"''"' "'*° *"' '""'I' »'

-'•

•i>'i. A like iiijuric(i..ti iiaiiiii.,t il... furn.-,- - '

i

. .^"F.i..tcM„Ji,.^- , ,„i„ecr .

' *""P%«'K.ut of C«,.t,.i„ S,„itu „,

•'»Ui. And for /.lit hor relief.

"

" '
!

*
r

*

faiIo.l t. proceed with duo dili"! „" r ,

'' ''"'"'"" "'"' J«'-'J""t bad
bf^hecontrac.; ...d on inj 'In o ^"tl":;'"", f^^^^^^^^^^

Workn>eu. fro.n retaining pJsse!!" l!
.' '" '''" '^^^''''-'J""'. bi.. n«ont« and

work., or ob«,rueti,., the E""'!^ 1^ " ''^'"^' "f*""' ^"« ^'^•'' ^^ ^1.0

Hiorcdf, „nd from reuK,ving any toiler, '-ir""''"'
'" '"'^'"'^ ^'""^^n

".achinery. or pl.,u I.b.ccd thorcon C Lt ."'l f"'"^' ''""'^'-^'^^ ««d
' of the works.

.

'.''""7 '""'«''"l«J^bverod for the execution

The cause, were argued upon two motion, 'Vh. fi«f ....
noy-Gencral, for an injunction n. ,,ravo^ r.l , . '

"" ^''^''••"^«''tl'c Attor-

behaifof Kirk, for an injunctbn t Tt at^I^ '

7"'
n"' ^''" "'^«"^' «»

.HtaKfor War and officials of the War ^pa t" ^^^^^^^^^c»try,ng on the contract, or eicludintr him C^r .
P'-"«»fng bim from

'«. with the due completion of t,feetn;::fir''^
^''^ °^ '^--^^^^

iuc Qafjcs were ar"ued Iiv yii. n« i i!
^', '

were bcbg .,;:<.C
"* V'«-a".—or Wiclon,, kf„,„ ,„„„ „,„ „^,„,

"«« .ohe.r j„„ „. .h ,2:if1'™ "f "Y*' "P«» '<.a^ B« I
ttotfoD, ,1 . . ' "'° """"If' I«"»,>n»k«a»orderon,ouro»n
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conL7l°;'"n "'*i"''«r"' ""' 'f''*"'*' •ft*' r.ftrrinK>.o tl.« term, of the

" M -r Oflieo h«H d«tormine<I on tl,o ground of .lcl,,y.

''Mr Kirk, oll.Ki„g ,h„t,he deluy WMo«UM.lb, the To.-tiou- .nd unroMon-

•»;fff<"-n'o^e nro not ,hc tc„„.,but that i. the effect-that the W.r Depart.
« nt« not.ccto4ct..r„.„c .he contract «h.ll be treated,, inoperative ;'.d
11... ho hal be allowed ... re.ain ,.«c,,io„ of .he .ito and to coo.plct Zwork- On ,hc other hand. .h« Attorno;. (Joncral ha, filed an inforn Hti.« foj'Ik. purpoHo u. cff-ct olobtu-nin. po.^;,i„„ of the ,.ite and «rit«ri,Uo^'cxoIu.Imik, of eourw, ri.j,Cfdono». .

•.
"*««»« ojr it,

'' ""{.'" ,""''' ['« contrnqtor'n erne fuil.. on .hi merit.
."

A ^rJat poHlon ofMr. K.rk'H co„.p|aint i,, In f..ct. that ho h„, no, been allowed to dov^f^l.e contract where ho thinkn it would have been reasonable and fair .cldi„«the or.J.nary cour^ of busincHH. to let hi„. do ho. So another ll rpar "f

mar, „ct«h.p of .ho officer deputed by the War Office to «upeLtod-d the worka

' hey ZdTo'""" T; "?"'«"""'• ^'^"'''^"'"«"" ullllegationaproved;

Andiftlcy are put out of .j^ht, ,hc d.lay on the part of the contraCor

lilt .^xiuror-uencral k motion the same order .hu» I .1.. it««^ m i/- i • . >

namely. ,hut it should n.and to ,hc hearing" > "^" ^^'^ ^"^ " ""'•^'•'

The Solicitor-Gcuc^ul «aid
: <' if ,hc Crown rosumoa possession will yourir,mor consider It a«ac,inKcrmtraiy,oyour>dgnient?'' '

"'" ^''^
^

vrown IS at lilH-Tty to resume po.s.s(i.siftn."
'^

AVe havait decided here i„ thejn/ost positive manner, in so far as the Vice-th:.ncolor was concerned: Is., l^hut the complaint of the contractorl'IhtKas delayed and interfered with ill the progress of his works by th sulntend ng engineer and agentof the Government, if fully proved waa no3uT^^r the interferen^. of the Court by injunction 2nd,Z tt'c^t"ouZot
TZZ^ ;^"f .'" '^" ^^^'""""^ ^" ^'^^^ possession fb

.
e and matd?als where the barracks were being erected ; and 3r^. that the

suchinjunction. According to tlie ruling beie, Mr. Macdonald, on his own

^ould be to supersede not only a notice to determine the contract iq con-

works mv! ""t ''%;?"" ""'"*'^" °f »•"« ^°* ^^^r^^^ PwWia''Of"- (32 Vict., c. 15, as. 179, 19<^& 181.

joir«

>^i

';»•
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• *-

Here Z^^l^.^^^^:!^^ '^^^ »"« 5^ J-t mentioned.
the worlds con^rnctedyran ; :: jt 1^^^^^^^ '^ '•'«"•"« P--"^- o'm d

,, ;„,,Ct-^ o^do^ . .n ea. or „s.-.a„ee.

4 It:::st:iir:r * "--^ ^» --.„,., ,,„„^
with private right.. If th Ste h?,

arbitrary act .,f violent interferenee

doubtcdl, ha« done, to enn c ct ral a„Vt
""' *''«-^*-»«-. »« H un-

^ and.a8totheviolonco ^J^X^T^^"^"^ they shall not do so

;

' part.of the party hoI.Hn, s^^w r^^^^'f t"'
'" ""^ ^^^^^'^ «» »"«

by ..e Lieutenant Govcr-^r tSthet:* J f''''' ^'P*"* ^^""""^ «'»-«<»
- or other person deputed bv\^^ ^ ^ "'"' ""'•"*«•» *''« Commissioner

, : . .

was i.„ed hy.the Lil,u^^G^^rr^: '^"^'
-'r

'"^'^ ^"^« ^''^^
:,1. _

Statute, and Ifafi to^. how iCZTl^lC^s^^^ ""'••'^^ P"'^''^'""'' ^^ *h«
of Agriculture an^ F,.blio Vol „

'^ '" P'^'^"" *''« Commissioner
warn^nt. c^„ y. iLJZjT^^T^^^T f-

'''' ""'"'^^ ""«J- this
he had done so/nder a warnu t I sJdt? '

K
^ «'«"<'<'. «"y '-re than if "

.

only question
J^e have to on ^U^^ ^: X^/'^ '*^^' ^^"''- ^''^

competent aut ,pritv and th^r. .. I
whether the warrant was issued by a

;je responded th^ :;tt^ ^«:^'^^'^- ^^ -• Tbe pretentid^
Dominion lo.isl.tion, is not sunnLr. t ^.

" "''^ ""^ -^"''J«^«t «°'j to

:. c.
^, expres.,, a..lL.i:l:'^Z^^^- ^jl^^^ «^1«^5. (39 4t.

pondent has ngreeJto be subject to thJ2 • ' . .
^^ '"' '^"'"''' '^' '^s-

,

~ public worlds. The Act i.Z
P^^-'^'ons ofthe Quebec Act relating to

^
j

int were.L Ip^^ ^t/riS:^;'!'!
''' ^"--- '^i^lation :^j

-I "'voicing tlh, latter.
^ ""' ''^ '"' "^» """tract, precluded from.

8cnt.t:vts.-and that, thereto t "Z/' '^"""" "''' ^''•'^" "• ''« '^m-
• That an i.U".cri;.e.„not W I'S^^i ^J^'r '^"^""P^^^^

consequence oi- the rule .h.t the ^ov.Jf ^'"-Y*"^"
«eem.s to be a necessary

bis consent, and the only 1 b;S rr'^^^^^^^^where such a proceeding can be appIieS I iT % " ^' " ^''^ «^ «'Sht
in England no-i^upetL co^t^^, ^t'sl'- "if

"^ ""'•*^^*^'' '^^^^
'

administrative act sanctioned by HerEfv ^ P M *^J,«^'^<'«««"
«f «nj

.

applicable to the acts of the Provincll rit^ ""''V
''"'""^^this rule is

sian, and would involve a c.ref^
' .^'''^^'''^"'^-^^ '"^J^ be a n.atter of discus-

Governments, which the :^rT:;::z :
;"^ ^^^-^ ""-^^'^^^ «" ^'^-

enter into in the present case'

^he Court jdoes not consider necessaiy to

.

eal!: ^XlZX^^^::^^ •* •«*'•«* *"« »PPeIIant«

of the Court. This can onlfll .^^^ ^?''* '"*'™'"'^'* **» ^''^^

declared to be in contempt, and noft^M! j'^ ^^if^"'
»•»« ^'-e has been

d.nt implies ve.y aerious conseq;: Is Jt 1" . T "'"^*'°" ''^ ''''' '^«P0°-

»»Ounetionmayhavebeen,btaii;^
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provi(sionspfthe

lie Commissioner

wny, under this

ny more tliiin if
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COURT OF QUEEN'S BENCH, 1878.

given upon an ex parte statement undfer a mis-apprehension of some important
fact and by evident mistake, the defendant cannot be heard to apprise the Coui
of the exact state of the case, and show that it has been imposed upon, until hi
has complied with an order which, e;icept for the mis-stiitcment or fraud of th^
other party could never have been granted. The parties against whom the
injunction 18 obtained may have acted, as in the present case, under a prior orddr
of a cou,petent authority, totally independent of the one issuing the injunctiol

,

The two orders cannot be complied with at the same time, and it is contendel
that the last order, admitted to be wrong, must be obeyed and the first, which IngH iuust be disobeyed. There is no law or authority to justify^ufeh a pre-ten ion and npne has been cited. The passage in Comyns's Digest is not appli-

No dJi-
""''

^t"™ ' """^''' "^ authority ^exists, as in the present ease,

party can ,lw„,3 ^y, ^ to show that, although he has not obeyed tie in unc-
'

Vel5'>o"
"'."1 ^"'''J^.fr*««»?'.«« was the case in James & Powns, js

'

E rsSh"??:
'"

^^^f^--^^
the order given, as was decided nhotter & Smith, 1 Chancery Chambers Rep. U. C. 21, and in Heron & Swishtl

13 Chancery Rep. U. C. 438. - -
«"•«"«»•,

thp™"
"^.^t^ !>»« already been raised on the motion for We to^Upp^l, andthe m„jo«ty of the Court see no ground to alter the concluKion -arrived aioi the

its IriT'-'^r"•'Vu ""'' "'"*•"« to injunctions gives to this Court ibto appel ate jurisdiction full authority to revise any interlocutory or final ordejrelating UM.U«nctions,,nd to suspend, alter or revoke them a/circumst^

of !h "r?r^°1^
oir the CourT^ing of opinion that, supposing all the allegations

^

of the rcspoadent;s petition were proved, they would not justify the injection"
^

m the present case, and also that the appellants have estabLed tM theyWe acted bj^ virtue of a warrant issued under the exprete authority ofthJ

•ad
Hacdonald,,'

Judgment reversed.

E. Caitef:^C., for appellants.

Doutre dh Covfot^pondcnt.

/

..>»^'
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SUPERIOR COURT, 1878.

SUPERIOR COURT, ISTsT

AYLJIER, 7th OCTOBER, 1878.

Corani Bourgeois, J.

So. 404.
^

:

Philion v«. imon, and Gr,l^ni, 0,>po.ant.
"

-W''

*'«*''•--''•>'• a» to a tenant or U8u?ruc?u^^^^^
2. That llioprivilcooof*ai7/,.u.. Jw , .

.

cn,.„eHndn.acbLr;ttMon;aT"t:;;,r^^^^^^

Of tI.o C-ode Of Procoduro, a. his Hro7m. 'i^X """ "",".''" """«-. ""dor article 582

b,ii,.«,„n,i„,M,/„i;°l~"";''*'"<'"«i«»pi~-di,,u,,rtf.„,„,„,,i°;^^

" and one n,.cWnc callcdT^rC; t^^^^^^^ f?' "f l'""'^
"«"«".

" .tout .b.t «« bcfo «,:'J1^ "::"'' ""'' '"O "«'-<" for . joa, o,

" Passed and sorted bv iXid d IS^ f,

"'."° '^"""e ""1. owned,

seizure „«„ad„),,,„„j^i;,\7^J*'.''»°'
" ".o ei.j of Hull " (where ,h.

" P.« of the «,id „,il,, r„dJrmT„ "';"'•"' '^' ""''"" «««- •"J
- n.«.cablc in' ila „„„',»,.•

*'"' "'' """'"""J' "»• and i, .n i„.

VoJ';.ttifr::'ii::rea:;T.^t'/r
""^^

" '««» •>'^* <»

year (1876), U,e wbofc ^ITZ}' °"'';'»'»!"»» (»6«) pajjiWe in the fifth

*», 1873. ' *° '°*"""*>»'''-I'«JonKgiatoredMthNdvem;

ty a-o, ofdoLTnfatabuUdfaw? T "T^ "^'^^ "^"^ «fW '

ae d^ed. the debt., h^ Me^ r^T«^tlLC°"°°'
"^ "'>'*'«' '°

/ *''
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a. .J.ng;.,,d of which, ar.tp.blio.u» of notice, io^Touel^ a^wGazau, was made on the 6th Otloher ^ "^ '

.«» .and ad«,ti»d „,. .h„eo. iV'^*"ft'lt:? " ""-
Tolhtyhe oppoeant B.ke. opperitioion tt. (blloiingXnni^
I.Ihatoppoeanfsprwilrgeof4oi(W*/e„rf.io»nd&rWnriti;^.k j

cireririie'ifrdK^'-r^^^^^^

paymeflt of the saidh^m rfe re«/« as albresdid. \
^ .

An^^'«to«rf«„«,! he alleges that under his aforesaid enreRi8tration\,f iud.
'

01 said mill and ar. permanently so; and that as such they are essential IxL •

proper working and effieienc, of the said null, and are in .h"L nit inT?

.. .^S *""f f
th« seizure, m question, they eould not legally be seJ U^ds.ndchaUels,"or as moveable property of any kind: ^ ^^4

d That the .Identical st^am engine and machine ,,ere at the time of seizure
"

. few dajtt before, ,. the co«r» of the preceding ionth, and ,„. th»ll
-«4>i>j wBfr^lot giTen on thfe riiifltttftn ^i- .^.r/r-rrr^ . — -- -^-v vgosa m ^ucfc.

Pbiiioa
n.

a;:sirs:;*:r'™' °"^--- "-«=;"<:s:
•

.V
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SUPERIOR COURT, ISTSr?.

if

That whatever luijrht life tlie ri.'lif«nr„ J J . L

.
iu derogation of righfs of .hS ^^ties^l '""""' ''^^'"''' be^„„not,^„ law

5. That froir, first to h.Ht, .„ ovLv r;i,r':rf''"'t
'''^ ^-"''-

in tlie ,„a(tcr of seizure in the nl !-^ '"''"^ ""^ ""'^ ««rH^«>«liy

• execution of the sJZi e'lS riT,
'""^ """'"^ -•'-«<''J -i^h "

'

aud purview of the said writ
" '^

"'":« "'-^and beyond the seope

mc^ndusions are in ^eeordaneQ with the^Love grounds > ^
::r ^X^ '^r'^' P'»'"»'ff (contestant) pl^s : V

^
* - "

^

. wer^aldi:^:;!;;::^:;;;^^^-^^^^^^^
perey b, the nature rerlTon^ere^:^^^^^^^^^

' ment or buildings described in op^sTn";;^^^^^^^^^^^
''^'''''' ""^ '""^ ^»P'"-

nol incorporated therewith, and r^al S h!
^^ P?"'^"''»«^' -^^^r<^

aa^proprietor.
*'*®° ** "'« possession of the defendant

And fbUowi a rfi(/i„,, „„y^,^^ ^^^ .^ .V _^

on oatb, " was made as a cardTnran^f « '„
'^'''^' " «»"/' as^he states

inentionedintte«>o Li;S5 ^* •^^""fi^'^ ^^^ «°gine

.

abouttwo ^ar^XA^::::^ r: rj;^s^r''«'f
lucn of the machinist (Mr. Fleck) from wW w^l'f"''

®*"^ *•*"* »'*'' '''^

" thing upV- Describes '. that the sLl-' "^''*' ^ " ^^^ *•*" ^^^''^

"specially for the engin andbX " r"'T ?"* '" '^ «»*» building made
'• ing a wing tber^f; T : Jh£^^^^^^

building, and form-

defendant fr«n op^sant (Grab . H s 17 H
'^ '"T^ ''°"«''*>

,

Atiswdr. /There are two blocks laid 11 V
'*'' " ^'^^ engine fixed f'

comer, an^/thereisahorintteri^ " "".^'^"^ with one hole in^h
-d ther^Js a bolt in ^t:it:TjZTl2'''T' ''f

'" '''^^'
fastened c^ the top of the block wiTh a m.t 7 u

"* **' '"""' ''*'' '^'d, and
go througib the blocks fromtlow „17^ vf''

'
there are other bolte thit

engine after carrying th^l^^^^^^^^ P«rt of the

with a nut on each bolt ortoranTlZ - V '"^^^^-'^^ block

engine shaft resting on theU\uh ttr '^ilf
'"^ "^"^ "' *« '^^ «^ *«»«

«a«»e waj asthe other^wob2 tL^oT
^'*' '"'^"^ '"^ *»•« ^""'t '» tbe

^^rl^, and one two i^pTl^'^^r'' ^« '-^^ -bich the shaft

union ioint Ther« ifehLL^tl^ ^''^ '"^ ^-^'-^ *<^*ber with a

Question. Can them bolJ filjT^^ ^ -^ ''* *^**'^-^" *" boiler.

Vithout breaking the^T?^ ^^ '^' ""^'"^ bed to the rock be amoved

I:. * t

"\re<}o

p'^__ "Wcit
" tusq

."%F
^

•-. .i'-pbte

/Vir

- v
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No.Answer.

Question. As the engine bed is fuHtened, can the boltn passing through it bci
unscrewed on the under side ?

^ Answer. No.
"

, v

Question. Why can it not be 'so ? '

Answer. Becau.se there is no place to put a wrcncTi fo get holtj of i t, the wood
being so tight to the rock. The connection and position of the. boiler is then
explained as one in operative conjunction. Also the chimney and^moke stack,
described as being, inter alia, supported by ' braces and wires nailed to the side
of the main building.' . -' J v

ThCjConnection between the steam engine and the machinery is described as
follows : ; . ^,

Question. " What is the connection between the steam engine, and the ma-
chinery in the iuuin building ?

Answer. There is a belt nine inches wide that goes through the wall of the
main building/where there is a main shaft, and around the pulley of the engine

;

(Jie two ends of the belt are braced together with leather ; the motion is given to'

'

the machinery by the pulley on ,|he engine^ which moves the main shaft in th©
^Uomof the main building, and from thjs bottom shuft. there are three belts
which run up to different machines above, and there is another belt besides, wliich
runs from the main shaft below which works the fulling mill.

^
Question. Is a steam engine a necessity for the wotking of that mill ?

*

^
Answer. It is necepsary, if there is nothing else to run it, and thefe is no^

water-there."
;
Meaning, of course, as explained afterwards in answer on cross- •

examination, water as a " water power."

Tins evidence is not weakened in cross examination, and is supported by the
testimony of the only other two witnesses examined in the case, viz., the person
who subsequently leased (ind "tan" the mill, and the neighbouring blacksmith
who had*worked aboiit the engine and machinery, and was familiar with it.

The followrng'authorities were cited on the/r»« ground of the opposition as
above stated:-^ 1

'

V

P€rsil,Bigime Hypothicairk, 1 vol. page 4G4. " Ob iippelle amiJliorations
« touji oe qui augmente la valour du fonds, soit en y ajoutant des objets qui
" w'en d^pendaicint pas originairement, soit en jrendant plus pr<5cieux,ceux qqi
" exlhtaient d^ja."* * * Pagp 468." Si^donc,.par des constructions ou .-.utres
r'travaux utiles, Te fonds hypoth^qu4 se trouvait augiflentd de valeur, coinme
•I" auBsi si ony avait ajout^ 4ea orhcmens, tels que glaces, tabloi.ux ct nuties
V objets places 4 perp^tuelle dtimeure, Vhypqtheqiie s'tt^ndrait sunes acces-
i*oire$demimegu«rsurle/ond)fpr{ncipaf." '

.,

\ Piftfe 180f(td. lib). Far. JI^ " Celui qui vend un immeuble dhnt il ne *

"\re§oit pas actuellement le prixj ^t cer>s6ne I'ali^ner que sous la condition
" Jacite qu'il lui sera pay^, et lie retenir, pour ainsi djre, dommc un gage!«« an paiement. (L. 19, ff de contrah. Empt. , L. 13, §. 8, ff. de Act.

,« Enapt.) Par. III. '« Ce prij^iWge n'est accord^ au vendeur que pour le

rpYementduprix?'***.\ '
^

.

1*7fH^' (Page 18iJ;. "/Bfc privil^e du yendcftr nc porte que sur Win-

lIliJIOD.

Uiuon.

Tfi

' /
"

'

*.'

A •

.

,..:>.
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SUPERIOR COURT, 1878.

• " «ntre les mains et en la pL/ncedu ot .
"'«'"}'«"•««, et qui sc nicttent

;

;;
P..pre.ent le droit nc^^T^^J^^ .^' '« -* <l'''ypo.h6,ue signifie

III H,o .., I- •
^ pa^njis en pos-scggion

"
.1" H.e prehminary remarks to this .,ction 1 of T^ 1 A or-oTDonrnt, ,we have his explanation of tho^ ff • ^: '

^'"^ ^' ^'"* ^'''»'''«

French Law (i. e. French Law of .! f''*""
^''"^" *''« ^"^^^ ^

We« quo «"r les i„.„cubles avl'^^ce i^^^ '««»««"
d'assnj^tir 4 ce droit de suite ZZZr '"''"• *^''^« '«« i"C0„T<SnienU ^

^tablir une autrejurispruIldlT^'^
-Jets i ehangerde »ain. out fait

^^^teurleflilpaairell'arr
s Lirr "" ''" ''''""

'"J"' ^aisli le

-4.e, on „e ^ut plus Je sl« •X'elT;" f'''"""""'
«" ''^•'--"t

'' <^'n»lu choseJus^O"^^"^- "^ drWt d'bjrpothique est un droit

Article 2054 C.C " Vftifl.-. '*i- jv
of dc/rauding the C^ditor ieJrL'f^^^^^^^

with .view
TiiesodorhypotheearyewJS^^ with a pri-

*he whole or a'ny part of th!1^^^^^ ^ "' '"^""'^' ^"'^''S away or sellL

,. AK^the^LgentltH'S
^«rf', etc., subject thereto, we're cited hlmzl^/J^''^

"d ae^.-„«„«„ ^^

-1TI. pngn. no, M-Higamt, 8U, ifrf,., 1878,-iKm^

' • .•<

.\
.l^^Sf*
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present case. " add, that

Sui>ERI01l COURT, 1878.
\ 3t

"1
' —i^ii ^ „.,

.,,*.. f
''*''*'^'" "^ '^"""^ *'<'"'''' ^"'' t»'e "ght, by censor- i-biUon

atory procesB (.«*..e rc.,./.V„i/.„, - that ca.e), " to prevent r lling.tocic ^Z

^8 therein Cited Three in 2 L^. J. p. 101 (Mondelet & Smfth, JJ.f-

fa^^-^^^ ^^ •'""'"' ^^^^' JBadgley, J.
; B^^dwin vs. ^.nmore 6 Jur!

'

-»»), Monk jr^fWo4jv8^„j,„oft (Q^ec Dist.), 12 L. C. Rep. 262 ; Men-
'

Itry"; ?"t^'^
(^n^i^^^^p^^r-A. A. Dorion in Ap^aJ, ^Lring

^IT1^\^ "^""T:'
''''^'- "^^^^^^^--^^^ M^ on/ruv;nt pern.ifux parties .nt^ressA^s de prutiquer des same,.coi,ia,,,,uUre», pour prot^ger;

darrs des cas onalogl.cs. des droits qu'elles ^taient eipo^^VAiS^' /

-P .^'if
P'"'"*'ff ••» that ease, Henderson vs.,Treniblay," (foj,„7wr M^r^ditB-

..A 1 !f ' r '! ".T"^
^™^*''' '"'^ ""* '^

•«'"« """•'/'•calfon ; the Court ofAppea. declared that the sale was oner^it, and therefore that the plaintiffwas not ,n a po8.t.o„ to exercise the right of reVendicatipn, but the/ at the

' "narreTnT • "' 1-"^' '!''' "*'"'*"^"' ^^^ *•»« plaintiff was' in the

"I^l'I'"
—'-a^W, it would nevertheless avail to.hinr as » .«/«e ;

"The citention of the plaintifl^s"(he proceeds to say), '« that if; .,ithe

.. Ti.
^

I ? ^'''
1 ^^ '""'* tfveaftmedy under Article 21, which d.vlares

that whenever the Code doe/rnoiTontain any provision for enlbrcin/o"
,ma ntaining some particular M^ or just claim, or any rule applicable thereto.
^

^

yproceedn^g. adopted whiA isMot inconsistent Jk law, or the provision:
oj "IIS Code, IS received atidh^d to be valid." *
Article 21 C. de P. was formally cited ai.d urged by counsel for opposant if.

the present case.
rr"'"'" »'•

For opposant, it was, under the above authorities, contended, In effect •

(badleur defonds) enured as a "gage " and jus in re, and as sucb^vas withia
the scope of even an opposition djinde distraire under the circumstances of the
case jssummg that some^of the pretended « goods and chattels " sei^d might
possibly be adjudged to be " moveable property," and the seizure in part be

'

held good as to 8uj;h. f
'^

• i*/*^*.'"
""^ ""'^ ^^^ seizure'of an immoveable under a writ of execution

issued solely aga.n..t moveables is an absolute nullity, and an act of spolbtfon
and wrong so gross as to warrant qpy legaLmeans, inter alia,.opposition A fin
doMnM/^er, for abatement. .

"'.

3. That the engine and machinery seized were, under the, conditions above
stated as to their position, fixture, and dostiuMtion, "Sud as having been putthere by the, proprietor (debtor to said unpaid vendor,) became and were in"'law and m fa:ct, part of the /oMrf«. ' /
On th^ last head the following autliorities were cited by opposant's Counsel.

"

Corf« (1>»W arneles 3*9, 380, with the abounding authorities therein given,
l^otfner^ Qhmee, , See. l,-pttg»^Gg9y^vo. ed. ' 'V
Cmitume de M, Art. -90; 1 Duplessis sur Art. 90.

'

.'^^

I
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Biawn.

/

Toullicr, Vol. 3, No. 13.

Cwt/e A«/WA,n, Artfl. 524 and 5.

^
X.,Wes 20 arid 21 ; No. J(l., p„Kos 'M and '>•> H . .

' ' '

^"^

that u„I, it fihe i„„ r/p*''^''!!
-^"''''^ '"*•'««»««"* ^^^^^^

' J<. rA <7. . • bv 1 ^ ""'; "' -""'"^V"^'"' -y-^'ovc-blcs attached

PotL, f'L.Ko. G3.

" "•^"'^'^^'^»-^. '"• off«'ring to then, their value.

But cvcii uiidiT the English L;nv. which of -.11 nfi • ,,

~

tonant industry, the right of rcmov,.! nfT ' '
'^'"""y ^"^""^ »

" plant •'
in Unoral 71 "' /

•""'^"' "*^ """''""o^y, «team^„gi„e.s and working

^«_cJbri^oses which are r>.,^tj:^.:^tSZ^ '^7."

.'ias a tenant in Wade,- A-;uI^.rfte4,.aj^,,r3T^^'^
("> th.s regard)

" of fixtures madS bv hin, for il.fr ^ -^ 5 ^ " **^"*"* '" '««!•««»

Authorities on thil point CaLi* ^r^"' V'^' ""^ ^"°'«''«« ^" '

-ff^;>.29; 2Jrmf«Lnm.V 34/"
^'^^ ^^^' ^"^'"^^ ^«- T^en.per, 20 Jo/in;

.0. b. ,„kc„ i. cx.„«„.L »,a-.roulSgS"ST""'

•
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Tirore,
' bcfora, the KiiiancipntiQ|! Act (1832), ''real oHtbiP' forming as

»' adscripli " part of thb realty to%li|fh they were attflchcd,-nnd ^his not moroly
on adopted law, on conquest cpciisKion, but on sundry special Ants of the
Imperial Porliauicnt and of Impcijiul.Authority ad hoc, vii

:

Jamaica Acts, 8 \V. 3, q. 2, sowlk 40, 41 ; ItJ Geo. 3, c. U.
Barbadof* Acts, n. 42, 60,^, ?26/ Leeward U. Act,.n. 3t^> "

St. Vincent's Act, 11th So[J.;i§20 j Tobago Act, 2 Geo. 4. ;"v„

,
Grenada' Act, n. 12. V---' • 'A '

y.
In Louiwana, " Slave•^-fha«t!li moveable by tliiir nature, were by ifs Code " '

(before the Into General Eifuancipli'tn Act of Congie-^s) ". conacre* as iro-

luovoablc, by the operation- of law," its Legislature, by Act of Juno t„l806,.
baviii^' cnooted that '• Slaves shall always be reputed and coi^wdcrod n-rt/ wtate,
and, OS such, subject to be niortg:.-;ed according to the rules prescribed bylaw,'
and shall bo seized and sold as real estate."

"
vs

In Kentucky, by the In4 of descents, tl.ey wore considered rfial estaifc"^:

but subject to execution os^movcoblcs for debt. A |iunlar law once (but only^i\
fur a sliort time) obtained in Virginia. V.

These instanfcs, referred to not as authority but merely in illustration, V
^

though j>rim« /«/•«•« eoraj>fioiiid to the geueraJ definition of things in this rela-
tion; are but corollary to the general principle, 4n law as in physics, that £ho
'"principal imports airV«»«»ftWpiirt8 and incidents."

Tho point as laid in tb« prcfcut case on the part of the opposant, and as
supported by the above and other authorities, may therefore fairly be considered
as one within our jurisprudence ; and it is one which conjincnds itself as being
eminently protective of property, promotive of industrial enterprise, and^ in
accord with the genius of the British people and their cardinal polity in the
matter of trade and manufacture;

But reverting, before closing, to the first, point raised!^, in effect, whethec
the opposant, as' hypothecary creditor, and, d /or/jon\ as unpaid vendor, and
totally unpaid, it is to be rpniorkcd, can, for contcrvatioit, and against^ scisure
in exeotrtiettnoniinally "of moveables, and with no provision for deference l;p hypo-
thecary rights or pTmh^c^lLiai/Zeur de /ends, invoke the right of a pledgee
(droit de gage) by opposition iJindedhtrmreX^a well as by opposition a/n
d'annuller), the counsel for opposant argued, in cffec1,^at "hypptheque " and
*'gage," in their general sense,- are synonymous terms, as applied in lliealk.
stract, to a ^iM in re.

'

..

That the s^iecific application, technically, of the latter to moveaWcs does
not detract from its import in the former.

That the j'u« in re of an unpaid vendor of real estate (ftatVfeur <fe fond$)
is certainly no less than that of a simple pledgee, on "pawn " (nantutement)

;

Und that for mere contervation of such right, and the opposition a fin de dit-
traire, or d'annuller, seeks no more. The former, the greater in a sense, has
every l^al remedy which the latter has, unless (but which is denied) there be
some rule of law in our l^al procedure (arbitrary though it would be) *to

!^!^°^^'- ^^** '^P "y 5.Mf» f^ ^^^ ^ * consideration which underlies
j4ho\^whttl^ «(^;ainiiiti<^i bshilf of the OppdMfilTlfil} privil^lTunpaid irendrnv^

rhuioB
V*.

Bluon.
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"enu a ..„.. i„ , paramount I ?ool-„ 0^1^
t'"^' """ """ '" »"- «'

« proprietor illcKulIj di.poi,«c«,cJ ^n,^ hnl
'

""""""a.ion, wilh tl.«t of

in »afesuard of such righf
• «'"""-««<«>ire in any legal form

present caBo, the report of Hr„„, v/i;„I"/ r«r^^'''"P^
^

-is much relied on »» a de«rvedJeadi„?„ '

^^r^'"^
'^'^ «PP««'»i»".

On behalf of the plaintiff coji^t^^n •" '^' "«""'<^^ ^"' »''« «PPO««-t
on the fact, as alle«4. of thoTot L^^S ^JlrT"; '" "'"'^'^

parts, of the stean, engine in question
""' ^^ •'«»»ohment of

•upporter son droit a'opposit on il no1. k,
.'^*' ^'^"*^'^"" C'^"« PO"

-uite. CeturticlesolitT:mnjL""w^r ''""' ^'"""'^^^^^^
" tpute partie pyant un droit de nronn m ?'^"'°" P*"* """' ^'^ f»ite par

II De nouH parait p„" quTltnJ^? f "" ^' «"«*' '""' '"« ^^^'^ ""i""-"

dNtdepropri:t.o„7eg:;e::,Xnrr''r'""""''^^^^
droits de propri<5,d sur nZZt^^r^" ^ "^P°""* "'"* <^-"»- ^^ «ous

« consentie au ddfendeur. il neTu n *Ln r'"'?^''l''°" ^"'i" ^^«»«quil.en
droit de gage, ear au, teJerSSriS:Cc7T'"' "t

^^^^
qu en autant que I'objet donn<5 en nani!«l n/ '

! ,
^•' '* 8"«^ "^ «"»'«''»«

On trouve bien dans i.,ins auteu s
"
ue 11 '''1 '" ^^""'" '" «^^''"«'--

/o«e/, eon«titue une csfLdZlVu ^^l Ti'"'"'
""* »'yPo»''«q«o sur son

nous parait que l'exprcs«ion It Z ^T '^" ''^'"'''''' ">«'» ^^t-^ lu'll

.dn^ettrait voLticrs' !« J !^1 d""";"";?"^
''"^ ^'^PP^""* '»'»'^-

'^e,ue, cur autren.e„
1 ^f uZ t 2 f^

' '''' "^ P^"' «'«^^^^^

P*«t sur le fait seul de on d^fd'l^^^^^^^
«'«5ancicr hypo.hdclo

d-un bien in.«euble quili It ffe7 ct'"! TZ ' ''^ ""'-^'^ *' '-'«

accep.eessurreffetde^aconstitutirle^^^^^^^^ *«"'-'- '''-

;
;eaeUsai.s. ^e cr:Lt ^ J^^^^^^^^^^^> tester une saisie-exdcution LtlefL vT '^?""* ajant in.^.5t a con-
dure Civile, s'il pent etre w" Lll /^'^''V'*"''*

^^^ du Code de Proe^-
forc..ent « cette':oncSnrAl^ ^^^^^^^ --^»^' -- PO'to
"contestee par voie deposition "o,t 2 ,^

* ^
«a'"«^-«*^«««on. peut^tre

f^-« 1 .o/.;..^c;633'^S " TonsLn "•?""' ^"^^^ '^-^^'
" peuvent s'y opposer : et ils sont U IT / **"' '" ^*'"* P«"' pr^judicier

''aicntcedroirAiCd drcranll^ de»Xipe.,
" B'opposer a la yente; il leurLnorH -""

^u
''" '''*'"* "'"» '"'^'^t di

.. V
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41

" que le saiMi, mi or^ineiera et tous oenk qui ont quelque inMrfit 4 U |H)unaite
" pouTorit proposer U nullitis qui s'y trourent. Los or<$anoiors ont Io droit de
" proposer non-seulement les nuilit^s qui los oonoement, njaui memo cVUes qui
" rogsrdent le i(aisi." f^
^^

Oujfot, vfrbo'Opimitmf, pa^e 424. " Ls partie saisie, p'est pns la soule qui
" puiMe former oppositioq. afin d'annuler ; cott^roie peut auasi dtre omploy6«
" par los or<^anciorM ^u hvhu"

II nous somblo quo lonl pourrait aussi tiror Argument an profit de I'oppoaanfe
de I'artiole 1031 de notVe Code Civil qui doDin auz cr^Sunoicrs le droit d'exeroer
les droits et actions d« ^r ddbiteur lorsque, 4 lour pr^Madioo, il refuse ou
ntfglige do le fuii-e. \ ,

^

Lea biena saiHis en cfcttc iause formont-ils partie do riramcublo hypotUqurf en
fiivcur de ropposant ? (^r^Jisons-le do 8ult«, la qualittf do I'opposint comme
crdancier du ddfcndcur et /r6anoior hypothdoaire sur I'immeublo ddorit en Toppo-
sitiofl est dtabli par documjoirts authcntlqucs. II est 6tabli par lei/trois tdmoins
cntendus en cette cause, qU les chosos saisios ont 6td plao^cs dan^i le moulin

I construit sur le terrain on question par Io d^fendeur, proprUtMre etu moulin
jMur ferploitution du dit moulin et mmmf. pdrtie intigrante. La b&tisse o4 la
saisiefs 6i6 pr^tiqude a 6td\drigdc po^on foiro un moulin, et il nous importe
F" de savoii- comment les liachincs y ont,4j placoos, si on a'omployd des clous
du fer ou du plomb pour M attacher 4#entrepriae, il sAffit de savoir (ot oe fait
est incontestablemcnt prouviS) quo Ub ohoscs saisisf bion que meublea de leur
nature ont etd placecs a pcrjidtuePe de'mcure dans le moulin on question-^jar le

proprietaire, et qu'elleg. sontWensiles ndoessaires 4 I'oxploitation de I'u^ine
otablje par le ddlendeur sin^W fonds aolietd par lui de I'opposant. ArticU'
379, C.Cf \ • .^

-

La cause de Budd^mA K^ght ddcidee en Couf dlT Bano^ la Reine, et
que Ton trouvejrs^rapportde a la page 273 et suivaDtes du Um6 vot'dfli Quebec
Law Roporti<; me parnit porter \m un point absolument analogue 4 oelui que
nous exominons

;
et ne nous laissc* pas de doute sUr la nature dea bieps saisisk"

que nous c^yons 6tre partie intijrante d'un bicn immeuble. On tfouve 4
la page 76 dt suivantes du 4 volume^ des Quebec him Reports, une ddcision
rendue par I'Hon. Juge en chef Mcreditti, tn rr, Wyat A Sm'ieal, 4 I'effet,

'

qu'un cr6an< ier d'une oompagnie du chemin de fei^peut saisir et rcvendiquer
des engins ei chars formant p»i:tie du fonds hypoth^qu(S isa or&Boe. Dans la

- prcHente.cauie il nous semble ^ue I'oj^sant ne fait pas autre chose que de 1

revendiqueriljartie de rimmeuble qui lui est affect*.

Daprdri'atticle 2017 du C.G., " L^ypothdque. aoquiae »'6tend sur toatw
les am^lioratibns et alluTions BarveHuea dtouis 4 I'immeuble hypoUi^a^."
Le demandUr a done fait saisir une Wtio de VimmtkhU hypothdqatf 6a

favour de ropbosant, en vertu „d'un bref l^e saisie^zdoution ^mani contra les
meuhlu teuU dta defendenr ; o'est&iiire, au'une saisie-immobiliure a ^td faite
flans ordre de labour, sans antoritd ancu^ci. *,

.

*

'

.';

^

Maintenant I'oii dit
:
Admis que I'oj^^o* '^"'•» **»* i'liypothAque mir les

bjens saisis, pogrqW n'a-t-il pa« laiasd U Vente ae faira ^ur ensnite bc faira
""-1 our U denleiB i Maud'Aord, *UH^ U sonseal remA^f Nous c«yoni

rhiUM

-»

li;

1\

1' tf;!

'^r:

/ J - - '
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«ii fio qui^te p«r d^ ooDtc»tatioo8 nou^Tiu- . i J ' '* ««ni"ndeur

nW
p.. „^c«„.>e de«u,i„„r ic7 'uZr" T"''""''«» "'''«'>- qu'H

op.n.o„. .uffi«.,..e, pou. lui fJob^e IJ^iT" '"^r""
^»«»t. J-aa V,

Coi.te.tat.oa du deniandcp^ rcnvo/Xe dTlT" •"" "'''^"••"•-

Jtfalcolm McUod, for oppoaMt// '

^^ _ '

, ' -

IM.MCL). " "

^

• N SUPEBlok€OURT,1879. ^
'

; *0'*1^AL,8TH MARCH, i879.

Coram Jink, J.

\> .
./ W^. 302.

,--"'''

•• qnaliK de ,,„<(. f,„.,„iVir '
'^°""'" '• ''«»''«» Shew,, en

ConipM,," 4 Hontrt.1, nn^l^IT' ^'" «"" """"lM r.™t.„o.
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" II..

r.t est oocor. n«l porm,u„no «•« po«v«. prendre I. i«poo«bili|cJ de.dcftct

d» .r,<..;il ;ISmt^ "
' '" "'""• ""'"

•'^"l' " ''°'^'«'

Et il ciiolut ik l'<!mi»ion d'un bh;f d'inionoHoD iM^lifllk.. i r^

q« .1 «dU deciard que oette B«n.n.e est la propri^,^ du deniaod«ur i^^uaL

Shearer de «, d^»,.ter de« proc<?dd« p„r lui pri« d««» la dite iour do ChaucclMeShearer rVid a cett^rcqueto en disant:
«» vnanceiierie.

Qu'i I'^poque de V6m-mion de la police dVsunmoc sur la vie de Gronl, «.W et Ba fe.„n,e re«idaieut a OUawa. o. il, .le Tar « I J ^
\SzTrri:r/ """^'^ - '-- -iraire.et ,... dite ;i':

" 9 ml'imTl ''
''T™""!''^"

^"^^"°" " ^'^ '«» ^ Shea^r.^ Ottawa le -

Qu-en cons^u^jce les droits des parties doivertt fitre d^ter«,in^« d'apr^, |a UA

ait contrat d araaranoe et le transport ont 6t6 fait?

Mil
»».

mtrct tl.
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SUPERIOR COURT, 1879. ^
Parmt
Ti.

Sheararet aL

J)eu4que8tion8 extremoment importantes so soulovent en ccttc cause-

nJ1 ^?r*L a*:*^"'
''. ^"'"'' ^''"^'^" Vinjoncfion demandde et d'ordcn-

- X^^^^ "^^T ^' ""P*"''"' **"•' P"^^^** P" »"' adppWa daaaia— Cour de C^ancellerie A Toronto ?
*^

2o. En supposantVue la Cour aurait ce pouvoir, 8erait-ll juatc et opportuo de
1 exercer dans lea cufeonstanccs de cette cause ?
Sur le premier point je dois avouer que jc suis loin d'etre convaincu qu-e j'ai

,^ >w I|5 pouvoir d'accorder I'injonction demand«{e. .^
!-«« »«torit<Js que /on a citdes du droit anglais etdu droit amerieain s'ap-

.
^phquent a un systAoie cnti6re.nent diffdr«t du n6tre, et si nos tribunaux ont

^,
q^p)quefoI8 maintcnu ^^ proc^dds do la nature d'unc i^jonction avant lu'uno

de 1878 (41 Victoria, oh. 14,) nous sommes strictement lin,it,53 aux cas prdvus
- - speoiUlement par ce statut.

^

tt-, il n'y a rien dans cetto loi qui justific la dcroande actucllc.
Ma.8 admcttons, pour le moment, que la Cour aUrait le pouvoir de donncr

_ linjonctiondcma„dde,etde d^fendre au syndic Shearer de continuer la proco-
dure par lui commenc^e, dans la Cour de Cbanocllerie i Toronto, serait-il juste
ct opi«rtun d exereer cc pouvoir dans les. circonstances particulieres de cette

miUard, oa Injunctions, ch. 6, § 34, dit :
' But it will not be the duty of the

'

Court to restrain fomgn proceedings, {/substantialjustice is'Ukely to bepro-

% 7<f h
<»llowing them to take their course." Et 11 cite un exempie oik Sir

1John L^ch "declined to restrain proceedings in Scotland, where the question -

I

as to the right claimed would be more conveniently discussed."

/ Dans I'esp^e la question soumisd au tribunal, taut ici qu'4 Toronto, est de
savoir SI les cr^anciers du failli Greulx ont droit i I'assurance par lui prise sur
,sa vie, et ce, so.t en vertu de k loi, soit en vertu du traiisport fait au syndic
rbhearer, par Madame Oroulx. ' '

.

,
Ln cr^ance rdsuUant de cette assurance, vfi le ddcds de Grbulx, est un )mble

1-^ xncorporel Or, c^tte crdance est certoinement soamise 4.1a loi du domioili du
propri^taire, d'aprA^ I'article 6 du C. C. du Bas-Canada. " . > J

lei l9 domicile di Groulx lors de son d^c^s et celui de sa femnie, alors ct
maintenant, est A Ottawa, dans la Province d'Oijtario. Que Ton considdre done
cette *r^anee comme appartenant k la femme, oa comme dependant de la suowa-
sion du mari,^a loi qui doit rdgir et cette cr^ance et la capacite de la femme
d en disposer par transport, est la.loi d'Ontario.'^U loi du domicile du propri^-
taire.

. ^ '

" C'estlmJourd'hui un principe incontes^que le»,ineul?le8 wporels et vneor-
«i»re7« sont r^gis par le statut personnel de celui i qui Us appartiennent."

lerFoelix, p. 130.

Puisque la loi 4 appliqUer est celle dp la Province d'Ontirio, il est ^vide^t
pour me scrvir des expressions de Sir John Leaol^ que la question soolev^ en
cette cause, «a« to the right claimed,, wiU be more conveniently dUeuu4"

* ^amU Cour dnrhnnnellcrie 4 Toroatorqutf^evattt cette Cour.
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SUPBRIftR COURT, 1879. '

En consequence la ixJtition do la rcqudrante est rcnvojde. -

Carter A Co., for plaintiff.
^**'*'''° ^""^ "J"""***"* -'*J'*'**'^'

Abbott d- Co., for S\earer,'Siekndant.

Btthunt& Btthune, for the Sun Mutual Insurance Company, defendant.
(S. B.)

' " .. COURT OF QUEEN'S BENCH, 1878.
"

«** MONTREAL, 14th DECEMBERi 1878.

Coram Sir A. A. Dorion, Ch. J.. Monk, J.,. Ramsay, J., Tessier, J.,

•
'.

.'
: -

..''
'. -V Cross, J. .^ > .. ..-. . _^ \^^^ ;_,

,' '
'

' No. 71.-

°

; HUDONariL.,
' '

. .

' ' —.:'
,

-'

ABO

/

f
Appillahts

;

MARCEAU,
Rbbponoknt.

H.i.»:-i. That .wife, ammune en bien,, whd purth«» ncoeBs.rle« for the tkmliy ofher hu,b.na•nd herwif, only binds the community and in no way binds henelf personally

TJr '^« •«f''»'f»««««P»»
the community. «,d then only to the extent of one half, or(where thdre Is an inventory) to the extent she may have proflted by the community.

. 5
^*'*„

K r""****^*'"*" P-rohase. neceMriee for theihmily of her husbandand herself but not in her own name, and which purchases are charged by the seller tothe husband, is not liable to the seller for the ^rice of such necessariw.

Sir A. A. Dorion, Ch. J :—Les appelante, mari et femme separes de biens,
se plaigncnt d'un.^ugenient qui les a condamnes conjointement et solidairement
k payer a I'inlimf «107, pour le prix d'effcts achct^s par la femme pour les
besoms de la famille.

Cefi effefe^ quoique livrfe i I'appelante, ont et4?ohai^4s a I'appelant dans les
livres de I'lntime. Plus tard. 1'intin.e ayant failli, cette cr^ance lui a 6t6
(SBdee par le syndic nommd H sa faillite comme etant due par I'appelant seul.
Qui est tenu dc payer ces inarohandises ? Telle est la question que noustftvons

A d^ider.

Quoique cette question paraisse ne pas offiir bcaucoup de difficult^a, elle a
n^anmoins donn^ lieu a an grand nombre de decisions diverses, qui dnt crde
quelqu^ confusion.

En suivant I'ordre des dates nous trouvons la cause de Rivet & Leonard,
1848, 1. Jurist 172. Dans Cette cause la ddfenderesse, femme s«Spar<?e de biens
d'avec son mari, a 4te condamn^e & payer le montait d'un billet que sans I'au-
torisation de son mari, elle avait donnd pour des cboses n^ssaires & la famille.
Dans celle de Badeau & Brault et ux., 1857, 1 Jurist 171, Taction

port^e sur un billet sign^ par le mari et la femme pour marchandises, a <Sle ren-
voy^ quant a la femme, parce qu'elle n'avait pas ^te autoris^ tk, le signer. II
n'6tait ni all^gu*, ni prouvd que les marchandises vendues fussent n^cessj»ires i^

la famille.
,
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Ilaitnn et al.

and
M«roean. -

&. Clark et vir,

r

Danscellede Paquette & Linio"C8 18«'> 7 T.. ...•.* oi -i .- , .,

pcnd,,„. ,„e I. »„,u,u„.„.e do biJili. °° ''";"°' """«" '"' """"^
Dan. la oauso J. Ch*t & Dapl«s8i», 1862. 6 jiAil SI I. .1. j.ob«„„ j„^,„e„e .„„,„„, j,f„„L,^'„„, .irriJ irs;MgD« par la foniiiic son anloritM. Co billet iuh^Aljl ,

•

'

.i^'ot:°.tr " °°"^V An-aod* l4,.,l,i„ & L.ba,.,|. ..^

Dans celle de Danziger & Ritchie- efc iit U JSx„ t j « />,

,.., j'A__.i - . , .

""""'e et ux., 14 /U<5c. Jud. B. C, 425, la

autorisation avait signe un

Cour dAppel a jugd qu'une femmc qui sans
billctponrdes marchandises qu'cUe avait achetde^ depuis qu'ellc avait °obi.n"n

. •.••^^-.bej'd..„bo:Ze.zi;si":rfri,T°* ^""-

Dans celle de Courcelles & Dubois et ux.. 4 R L 2fi ,1 , a^a • ^ ,

mari d^nu iSbJ! "^ ^ "^ '^'^^ *te portA. .„ compte da

,
IJana la cause de Prigon & C6W et „, io« i A u t '«

T

i^:r;,-
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|i

Duns une cause do Wger et al., & Lang et vir, 1875, 1 Quebec Law Rep. Uadonrt i
22i, il a 6t4 joge que la defcnderesse eepar^e de biens etait tonue au paiement miS^m
de marchandises qu'elle avalPaclietdes pou^^s bcsoins de la funiilie, lors rngme

1

que oes effete avaientM charges au uiari, qui avait r<SgI<5 au moyea d'un billet 1

iioan6 au vcndeur.

Dans une cause de Larose & Miohaud et vir, 1877, 21Juri8t 167, il.

a

<?t^ jug<5 iju'une feuinie s^paree de biens n'dtait pas responsable avec son mari
pour les d^rdes acliet,Ses pour les besoiiis de la famille, si clles n'ont pas 6t6
acheldes pair eWe-mSiue ou en; son propre noni. et si eUes ont k6 portdes au nom
du man sur les livres dtrniurcband.

'

Enfin dani'celle de McGibbon et al., & Mors^ et vir, 1877, 21 Jurist, 311, il

a 616 d6cid6 (^ue si le mari dtait sans moycns, les cie;inoi<Jrs pouvaicnt rdclamer
de la feiume le j)aiement des dcttes rfreees apros la faillite du mari, des choses
m?oessairosiiaifauiille. '

'

De tout^ ceij cuuses, me seule, celle de Danziger &^Bitchie 0t ux., a 6t<S
port^e en appel. La Cour Supdrieure parait avoir jngei^u'une fenime dont la
separation de biens n'avait pua dtdex<5cu«e, et qui etait^ncote en communaiit^
ne pouvait etre poursaivi pour unsfngagment qu'elle -avait contracte Ban(
autorisation, et oe jugeine^t a ete co^M|Lm la Qour d'Appel. — ^

|

Les autres decisions 8<jpt, probaUflHk raison des cJroonstances de obaque
cause, SI contradictoircs qu'elles neppgrformer une jurisprudence. \

II faut done recourir aux principes pour arriver i la rigle qui doit dgter^
miner la responsabilite des conjoints, .quant aux foumitures faites pour les
besoms de la faujille. , ,

|

Lolrsque les dpoux sont communs en ticns, la communautd est seule tenue de
toutes les changes du menage.

^
(Code Civil, Art. 1285, § 5.)

Toutes Ip dispenses pour les bespinS de la famille, mSme cplles faites par la
femme, sont a la charge de la communautd, s'il n'y a ni exces, ni abus.

Pothier en son traite de la puissance du mari. No. 49, en donne la raison : ^
^^

"Lorsque, dit-il, une femme marine arrfite les parties dea marchands et
"artisans, pour les foiirnitures faites poi^r le menage, ees arrStfe qu'elle fait, par
'Me consentemedt tacitc de son iflari, qwi est dans I'tfsage de la charger de ce
^' soin, n'ont pas besoin de I'autorisatjon dd mari pour 6tre vaJables; oar ce n'est
" pas la femme qui tist censde faire en son nom ces arretes; c'^ le mari qui est
" censd les faire par le ministere de sa femme."

|

Aussi tons les auteurs s'accordent k dire que la oommunautd est liee par les I

Mhats faits par la femme pour les besoins de la famille, mSme lorsque oes
achats ont 6t6 faits sans autorisation speciale. Lebrnn, de la communautd, liv.

2, C. 3, Sect., 2, No, 6, p. 265 et 266. ^Ancien Dehisart vo. Fournisseuw-
Arret du 6 juin 1766. Sirey 1826, 1,332; Idem 1830, 1,136. Dallo*, Reo.
J:'er,1838, 2,182. Mais la femme n'pt tenue de^ dettes ile la oommunaut*
que 81 elle I'accepte, (Art. 1364, C. C.) EUe n'est responsable que de U
moiU^ de toutes les dettes de la oommunaute, «t s'il y a uninventaire, ^le n'est
tenue que jusqu'A concorrenoe de ce qu'elle profite des biens de la communante,
4 moins <|ue la dette no lu i aoit perannnelle, OQBUPflifljwrait line dotto qa'<lU.
aurait contractee avant son mariage., (C. 0. Art. 1369, 1370.)

1
.

:

i
-
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HMon et al

Kwoeau.

>Uoi,'A:, t. I0p.30|.) ,", • " |»«""«'. «• 2,% 641 et 642.

'»"»« faiec pcndan. la.coi.^Tri iTtf 'I
'
.""

• <7' '''
'

,
condamnfe p<,„, ,„ ,

. .
» W f«>>X 4elle. fine, dopii^ elfe .at

,

".ncoa fai;. pe.d,.;,.'JIZZ/TL^ST^ i»W,.«. a..-
,

A«C8<Iepm,.di,8olnl:on-' \
'''"««"''«>><» que fOM csllei '

^1. '3.-1. . _ * : . K
..

.
i

,.
'

"«8t yraUue ,Duple8si8\tV
1, p. 391, dit que •

"pour ses sidles iilime.ts eico^e qu'elle ie fut sL^L"'/"'"'^
»^'

fj!— .•_^__
. .1 ° " *'">"®/'*'sepaf<« desoh marl

la' feniy

e de sob n

,
est dans cO/Scdk

!ut s'obliger

T/n« J'. 1
^"etes lit. de la CQiumunaut^, Art. 8

pai^^^SrTjV^'lr^^^- ^>e4del580.i,.strapp^

qui a condaoine les hdritiers dWt '
''"PP^"^, P " Spefve, o6«t 1, ,ch. el

-ri eo .eparatioa de ^^"^^etll^d^
^"'"" '^"^»« P«"«'''v;it «<»!

;
m,.ses ddponses personnel ^^"1-21 1!^" ''"Jf

^^"""^ ^«.^200 fr.

commune ne^ ^oT::!: t^ tL^^:^"^^^ :/
meme pour ses ilimenW et cWde Tf % ,^^7/

^'""""^"^^^^^ P"«
'

n'rfblfee que la epmmunau^ i"^ ^Lwt X""'"
^"'^'•''*^' ^^^

ptfrsonnpllement tenue que vonrlJrlT ^ "T""""'^' «"« "« <i«vieut

peut etre pou^uivieja^^l 2?^^ H^r ''^'"'-T'^'
«t-"^* «e

dissolution de h communaut/
^ '"*"'

f""'
^''^ *«"^«' 1»y« la

«uivant Jes conventions IT^st i Ta""*
contra ire tohu d> 4.t.ibuer

'

(C. C. Art.- U23 > ^ """''"^

'^J
""""S^ «" ^'^'P'^yes faculte.

Eiit^:?:^-2:^^^^^^^ p'-- ^-4 de' s;s .;.
(C. C. Art. 1422 et'l424

)
/^
""" ''" ' '^^ se# meuWes.

"^^simmeub::in:^^^^ -i« -^^ -Maas la femme gu, guoigue .e,.ar^ .Je biensAit ave.. n man et r chcta oLtg
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^ ,,
i \ ~ T

,—- r-Tf -"' ^lomi de la famille, sera'-t-elle, par oela
8cul qu elle a fait les eomininde8,iteime per8;)nnellenient pour le t6ut ou pour

-l(^utie proportion q^elconque du. prii de 068 foumitures ?
Cost Ik une qWotion do fait. La fennno a-t-«lle aolietd en son'nom ? Les

'

cffet8,ont lis 4tfe fintia t son dtfbit dans les Hvres da fournisscur? En ub mot
est-cei elle et nonW^ari que Ton a fait credit? Et cette question doit 6tre'
d,5cid«e d'aprds les c^rconstanoes do chaque cause. ; Si, par exemple, une femme

'

a des revcnus pcrsoiinelfl et que son mari fioit nd^irement insqlvable, Ton pr<5-
sumera facilenjent.ooWme la Cour Royaje de Paris I'a UH dansTa cause deMon-
tholon c. Angot citdeUlus haut, c^ue e'est a Is femine et non au mari que les"
avances ont etd faiths. \Dans ce cas cll«^ sera rispbn^able noQrseuren.6nt^ur une
proportion de la dett^f jnois pottr> tout et jusqu'A concurrence de ses meubles
ct du reyqnu de 8e?|mAeub]e8. .Troplpng. ^Jontrat de Manage, T."2, Ko. 1440.
A defautde convention, la femnie, mfime s^pareodo biens,-qui acUte pour les

besoms de la famille, est Uspe le faire pour ct au nom du mari. Si outre cette
prdsomptiou les. entrdes dans les livres so'nt (kites au noi« du mari, s'il a lui
memo r<5gld cd campteet dbnne une roconnmssaqceau fournisscur, lui seul sera
responsable cnVerk ic crdan^cr des avahces taites i sa femme. MaiS daus_l'unml autre des cas prdvus <^lui des dpoui qui aUra payo Ja totalitd du prix des

'

foumitur^,pourra suivant Icfe circonstances avoiii son re^oura contrei'autrc poun'
la propbrtion 4 jaquelle, celui-fci est tenu§ de contribuer aijx febarges du menage • «
Dans la ^ause actuelle Its e&^ ont dt«5 foun.is k I'app^Iante, mais ils ont 4t6

portdsUtt compte de I'appelanfW les livres de I'intimd, ^t celui-ci n.'a achct6 du
SyndicA sa failiitc que Fa creanfee que.lfe syndic avait centre I'appint. Lrf
opn^te. produit -est nu nom de^Vappclant seul. Sous ces cir«onst>wibe8 I'intinid

•

"

DC pouk^ pas porter d action coij^re I'appelantd; et (jyant k elle 11i|ipn doit dtre I
ddboutee: N \

'
. ,** '

. ^

jfom ce ;^^egarde^ l'appelant\ la X^ur' Infdrieure^a rdjet^une pre^ye qii
aurait dfi 6tre ad^ e^ le dossier ^Iqit gVr^ renvoyd 4Ta Cour^,uperl^re pour >

permettre k rappelanXde produii:e 1^ preuves qu'H a offertes.. - '*
,
"

The following was the^witten judWpnt of tbe Court .-^
' "*'

^ '«-"' /
"La Cour* * * considdr^que qulique I'appelant?, femm^ sepafea de bfens,

ait «llfi-mSnle acbct^ les taarcbandiseA mentJonndes au coraptevpro^Uit eq oett^
^

-cause pour Fusage de la femille dcHpp\lant8, elle'est, k moins de" RreuVe con-
traire, ceUs^e les avoir achetees pour/fetVau ifom d« son mari, etne poiivait etre
tenue d'en.payer que d^os le cas oil la vWlui aur^ifdtd faite auK «i proore

^rcsponsabilitd; '• '.
' . #' \ \, ^ / "v :-

-'*\ .> A- .^.^> .

' " Et copsiddrant que les .entrees dani le8>W de I'intimd et-le compte
produit en cettfe cause, sont-feits au nom \je i'upp^t seul, qu'il n'y a tiuoUne

\preuve que I'appelante wt^tenrfu se Aindre res^sable ^u :pnx Se ow^.
Ligoie,'.

:

Hudon at tf.
aid

HarMay.

t.'

-4^

,%
•r

#•
.^

-^V^

s*^'',"

preuve que lappelante aU itatendu se i^ndre respbqsable du :pVix
\niar<jhand|Be8, et que de plus l^rdance ceiAk I'inUme pSioui8.Joseph
^yndro A sa faillite, est contre|%ppelant soul \t non contra l^^lante j

-*^"Et coneideraii^ gu'if-Ha'erreur daus lb jwgemerit rendu
Si>p6rieure siegeant d Mortreal, le 17,janvfer 1878, en autant
jPgt^'oppelante » dtd condamnde A payer A\l'intimd la aommftUMii

?oar

ue par ce

prU dfe diies marcliandis<^, tjette Cour oasse et knnalto. le dit jugetoent dJ
janvier 1878, en autant qu'if a rapport k TappclaAte

;

)l:--^

Jk^ . /.•:»
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. Hndon oiai

1 '^^ Marceaii.
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r:^

/

^.

ainsi ,„o don. lo j„,ea.cnt fi„„, rendu L 7 :^^^^^^^^
jugo^e,^ ont rapport au dit appelant Fimin Hudon '' ''" '

""""^ '^"^ "-

1878, en autant que les dk/wI nl
\'''^'^""' «"»' '«»du le J7 Janvier

appelant Fir.in Ldon, r^rn^^rreTdJ^^ * ^a contestation du dit

la dite Cour Supdrieu e, LTcCou^ '!"
V""^^^^^

ouverte de nouveaVpour itTvrJ^'al V J""" .""^"""^ "J"* ^^'"J"^*^ ««"»

s«r leH questions quH; 0^^^^ ^ul; 7'" ^"^ ''* ^'P"""" "«<»«". P^'«.

I'Enqu^e. et , tLte ut pIre ,XI „ '. "' ^'' "^^*^^ P"' '« J"«« ^
produire,* Et cette CoUr coldZe , 1 hSJ"/"*'" •'T""'

' ^'^^^ ^«

d^pens encourus sur le present apL et fl I'f
^"^"; °" ''•*«»??«'»»»« !««

con^station en Cour InfeneuTc la£ r^ ! f"^'""*"
"^ ^'^°' «" '«

faire droit lore da ^ugenfeT l^^^ "7°"' ' '" '''' ''^"" «"P^"«"- ^
sur la contestation/du^it fI"^h";2!.

<'epens en.ourus en Cour Inftricure

Judgment of S; C. reveWed.

,rf-o—— " "iiui Pur les
sur ia oontestation/du dit Firniin Hudon "

Puhamel & Col, for appellants.

Lareau & Ltbirj,/, for respondents.
•(S.B.) r ; ,

.. .
. •
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~

No. 9.

HOLMES,

\

\

CARTER,

r

AppbllANT;

Respondent.Hjild:-!. Thatfbpdr.ftnri -•
Respondemt.

2. That .judgment bo recorded cnnoV^,e> IIm
"" '""""'*" "'' 'he Judge.

p. 2 10.
1877, nnd wpoi<ed in the glst-

- (

-;Tf

•sli-
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8.

do rendre la dite

in> ct considi^rant

f'4tc8 au tdmoin

nnvembre 1877,

I'iiitim^ aaraient

idiVant qu'ily a

noVembre/1877,

> auMnt <{'ae oes

i I'Enquete le 5
tions po8^c8 jju

lu IeJ7 Janvier

estation du dit

urait da rendre

l^fioquete sera

» Hudon, pdre,

« par le juge ak

»nt h propos do

9 oppeiantB les

' d^pens 8ur Ja

Sup^rieure a
our Infi^ricure

.-./ "\-
reversed. .' A

^-

/

,/v

3.SIEB,J.,

APPBLLANTr

ESPONOIHt,

record ofgaeh-
* of a reguett

Judge.

>ther Judge ot

Itiince.

COURT OF QUEEN'S BENCH,; 1878

.Sir a. a Dobio«, C„ J, :_L'nppcIante «, plaint d'unjuj,o„.ent quia ren-
voy« a requOte civile qu'elle a prc^HentcVi la Cour, Supdricuro pour fuire u,eU,e
dc cot^ un juKenient rendu centre Bon n,^i, AlciUDder MoUon, 4 la pourtuite
do 1 intiniee.

' *^ d«im»

,
DanH fk rcquCto, I'appclante alid^uait que le 17 avrll 1877, elle aviit produit

une rcquote en intervention dahs la cause de Carler centre Molson, aL enavoir obtenu I autori8ati«„ d'uh des juges de la Cour Sup<irioure; que le flieme
jour la cause etant mscrite i TenquCe et n,drito, la den.andcnjsse aurait dcmnn-

~

diju^ement et que le defendeur ae comparaissant pas, l^cour aurait donne
lordrc au protonota.re de •ddiger le jugement; qqe ce jugelnent n'aurait cUe

'

p^epar que le 18, et paraph. le 19 avril, apr^s que le juge ettt 6i6 infbrrde la
. p eduction de la reque.e en intervontipnde I'appelante, et queVe^ndant il a et6dat4 et enregistrd cou.„.e s'il avait et. rendu le 17 avril; quo iCppelante avdt

'

.dtd par 14 p„v.e de Tavantagc de sa reqi^te en inlerventiJn
Elleoonc/uait & ce que ce jugement fftt d6c1ar6'nul ot non avenu.
Ijesfait8^air<:.gu.sdan.s Ja requSto ont dte ni^.., et 4 l'enqHt% rappelante ".voulu proi/ver par te,ua.„s que le jugement qui portp la parajhe du jug^ et quia e.d enregistre dans les registrcs, cqmmc a>a„t 6t. prononc/fe 17 avrU, n'avait r^

.t. rendu que le 19 avril.
' "P. •

"vm,
q avail (^

'

<,ut*Xr r«!! 'T""'
"' ^'!^^^^ »« courfene des documents authenti-^ue8,dont lautontiJ ne p«ut 6tre d.truite par une preuve orate ^CelasuAitpour justifier le renvoi de la rcqufife d^^appelante

V<^»» soffit

D'ailleurs les t<Smoin8 etabiissent quefa cour a pronon(^ le jugement en favour •

' strL/rd "''•''""'' '-«^-J-»-«<^''<5 "ppeleed'apreasoaordro .sur le role des inscriptions. . " T •. *^
'

^Ce nW qu;apre. cela que I'appeknte « produU au greflfo, w^^^
vent'on. Vrsque cette requete a 6i6 prodaiti,' le jugement, il est ^r^, n'dtait .

rrr/ ' •,"""'.' •'''^"•* '"^ I?-«-^' et sardd-ction 8ub8.q(.e„te a le V
nieme effet que s'.l avait .t. rddig. lorsqu'il a dte prononce. La loU'exige pasqweJe jugement soit redig. et enregistr. au moment m6me oii Uest rendu Mais ^
en supposant que le jugo*.ent n'aurait 6t6 rendu que le 19, et non le 17 tel que

LI l^V"^"*'''
'»?"«""^«"'^'"""itre juge de la mSme cour aurait-U Irannuler <fe jugement ?

\
'

.
*^

Jtfaintenant/siron c^sid6,« le merite de la dau«e,i^grieftae I'appelante.
'"

P^^desplusfutiles.. Elle demande >ar sa requete en iLventionS^ ,decWr. que le jugement qui sera rendu, n'affecte^a pas ^es droits qu'eTe ., UP^ut ayoir, centre les immeubles de son marl qui est insolvable. C'«* 1^ une
^

pr^aution tout a fait inutile. Ses droits ne pouyaient etre' affectTpar une
"

coi^amnation personnelle contre sonjpari ^n favour de l'intim.e
" '

Le but de I'lntervention est trip evident pour qu'U «,it permia de fl'y mipren-

«iSe heuw
^ «">8d<Wtequela requfite^a .t. pi^selSt6e qui'4jder-'

ce^^S^'"'^'""^'^''''^^^ -eiiyustioeenoonLnt
' '

E. Barnard, jgjB^JtiLappolLait^

liolmw
and

Carter.

' •*;,

%

BethuneS) Bethune, for respondent.

(8>B.) V .

"^

•(JndgmeBt of 8. 0. eonflrm64.

-^

:/;.
•..
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SUPERIOR COURT, 1878.

SUPERIOR C0\jRT. 1878."^

M(».VTBEAL, .IOth DECEMBER, 1878.

Connn JoilNisoi*f, J.

' Wo. 273. y .

Shaw vs. Mackenzie \t „f.

r

r-t hi. ».o»e, i„ ,he b.M w.y h. cou d-tU^' „,tiX ,'' '"? '""' '"'' '"««1»«" "e "Xght
•ItogeluT within .IM. debtor-; p.,w^r. «„d u'von Mhil .u"'""

"' "'•" *'»'•'"" >*'»«

of Item, ™„«d . c.-»JJ^ 1711 •?"•
,

•'
t° T"'

''°""' °"^' •> «W
.iiy ..ok pi.cc; .*e'.oHrr;.r^: 'pli'ir'S "r

'•
-r-""-Iho >iu<l pUiuliir was Uken bio m,J.uT^ ^T'"' "" "' ^V'"'.

^opH.ca ofw ubc„, ..'™cj rt » /xrir "t'l'
"""^

an avermcat that, " in order toavniA h„:
"<*'en'ty. Siibsequentlj there is

said writ of ..«;,:, k!!!'.1?-T?.*'""S unjustly and mali^ou«lHet«iBed bysaid writofw/j/«#, ht

-u.. .„ avoia DciDg unju^tlj and mali^ou«ly detained 1wo compelled to pay the debt for wbichL <:.L„, i^uedThe«.at«tcmcntsare7;r:p rorr/7/ ''"''^''^'"•'r^^'^^
" an aetual arrest al.^d Xir.no^^^^^

-ntradietory ofLh other. There

may be intended as colrt^^^!Zt '''' ^''^'''''^ «* imprisonment,

.
I^i.ve been compulsory imt^e 1 '^^P'^''^^

^^ 'he monoV being said to

,

tention. At „1I evc„Ts iTl^' ^T *''"* " ^^ "^'^^ *« A^ ^«>-ther de-

and it is very .J:^Z^TZ^;r ' t2'HnTT ""^^'''

wnt went fo the hotel and -toM plaint ff rLl' ^H^«'''^ '^''^"Bed with the

Jatter told him to go down trtlo^be!t .
\?'"* "«"'"'** ^^' ""«* '^'

- -hieh he^id; an/fte ^^m^^t^t::^^^'];^^^^
some^sortof an arrpsf nr nnA^ i

' j- .

*=o"siuered hini m hiscuskody, and

: ^TheUodant'^^r^utr h^^^^
tha^t wds to. be an ar..t, iL'^J,

plainUff was ar ested a'd Lko^ .
' '." ^'^ '''*''"'^ P^^"* ''« "^mits kat the

y^re agry^ this :l ntre, I 7J"^^.^^^
'"^ f-' - ^"^"^ »H>lfilart.^^^

V '^turfielfand the defendant nfw^^^^^^^
*•"* the writ wasLver

.
costs,! and never eon^^ TZT' that the p^^ing the debt, inte^and
think'so. The eas^^Sf/f^> ''''""'*•'"*"

''^ "^•«"'^^«<'"«^^ ^ Anot
was the «,«. nP

?f i'r/>.«/-re V, (7«j,„o«, which wascited 8 Bev Lee 7«>V^

auieJi^Kl!X K '
'"^ •* ^"' '^" ¥^ that th*e was an aS

^h^S^Kdmi torlT"' ''*'""• "-«W-nt wasmade,X
^am^^fl^ and farther

';>«;•

truth of the affidaviV^cuBfletmoTrfi^



8UPEKI0R c6uUT, 1878. S3
"> !>l

. -rf

what is meant by rcturninff imracdiatolv Tl^ ^7 .

''"'"' P'"'*"*''^

cases of.„„ abJcc of a f"w Z-t e
'^^ '7 '"^" ''^ ""^ ''-"»«^««.

insunee-wber, tbat circ„..:i h^T^; 'r^^r:^.:;^::^^ ^'^

a debtor leaving the Idl^Z '^"''^ "*'"""" diligence, whether
^

speaking, a posifive da„l o
^"'"^' *"''*""'• ^'''''•« '«' «»>«tractly ^

Judged of b, tl,eJ^^lL tnt^^T^lr'"' "^
f"^ '""^ '" ^'^'^ ^

l.as aiWaya bee, bold tbat the L^^ cju^l "^'f'^T "'^^ '' '

onco of the medUafio Amr. »,„ *=
'J"

.'^" »^ "^''self conclusive evid- -

and credit there and bore where b« ^lJT • .' '"" «"-<»»n'«t«rtce3

ihe plaintiff before tuST^ I do nTu T/'^'
"'« -o-iJf^'^ion of

sued for in Haipilton, wll^ch l^LitL^s „t li 1
''?^''' '"^'"^ ''^'^"

he had been sued bei^c which cor^!" 1' T f?'""'''"*'
'"'J^ "ore than, if .

from capiasin. him rib! c^L^v ' \ T
"'' ^"'^ P'"^^'^"'^^ '"« '"•editor

' u X • , !
° '

^"<^ otUer tJircumstunces warranted it • hut thr. «.«* iwhat indeed is shown clearly by other ovirlXrTV i
•' ^ .

''^ ^'"'''''^

j^xi. vjrtenmg s evidence seems to show thut tho nl,.;nH-ff „» i • •
'

settlement. Tlien the creditor himself h.fZ A ,
^ '' "'"'"'""6 "

•

. debtor at the inn and aTdf^Tl'^'''. T°^ '"« P™*'*^' '«»* ^«^ hU

Englaiid tbat night. Mackenzie in W^J^a "f "P"'*^<* ^^ ^^ ^as going to

as his informant of th^Lcto^C,^^''^^^^^ ""' ^^''^"^ «^ Toronto

for HowardJ he distill. TT^^^^t ^^^^ «>ere ma^ be doubt,

the particular LL^ftblf^'~^v"V^^ T' "''^''•"g *« *> "o^^^th

.no^unde:;3/L:^^sr^ts^

vicuiwr 10 ao f >vhcn he is called as a witness "bv the nl«in»:ff k- •

his reawDs. founded nn I,;, ^.',^....c.u. .a T '°r ^^ theplaintiff he gives

.^-i

fliUiaatftjoEihc defeadaat't^^.. g^^»»'».^-i-. ^:r^rr:^r^ -

\\
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Ilis

debtor, wi.0 h.s brought „ii d. : „; S'J
?

"

'i ;, ",r»r'
:''"""«^' '«

'•V
. -y that. I do not^cTineo u.e reaZKTotbl >; ;:'1^'^"'''\T

«"
't

by the plaintiff's compel th,.t ».„ *t i

"^"^""^ ' 't sfeemed to be assumed

«bort of total d<,;iva iot oV^^l^^i ''^'^'^'^ff^''
^y ^ 'aw u.cans nothing

IcsH nuthority- „ h a nroZ r T't'
^ ''"' ^'"^^ "o rcn.onin.-^uel.

to look fora'y a^ai it ^J""'^'-
V"""^ I-^^-nlj' bive not feltit necessary

IshouMbosV.;^ S^^^^^ iMtRoodfaith?

ar. three thin^ nnd o1 Ce fn^' . "T\'''"
""^ There

baverofereneeA^e dJ t rdop L I't
probablo cau.e ean possibly

J^o arst are ccrtainN «I1 h„.
'^?" "'"' """^ '^' '"t^-t of the debt,*. The

that mean mi^^^^^ Now. what do^s

intent «*nerallv, and i ;e!jded
'."/'^^'"""^ «^ »''*' J»*

'
' chained the

« iVaud in ..eh'ea^l ? m^tt£"^ ""^"'^"'^^ particularly.^What

jof^-v pocket «."i-hrwn,:a:'rt:^rb.^^o^r:ir^^^^^f* them at ^ given time, and ihen refusing or ST ^ '''* *° P"^
bim he may get JTh, mon;y in anyZ h cI? ift«? 7."""/' ""' *^"'"^^

principles of personal intLurr ! .^ ' " ""* ^'^"'^' <"• ordinary

cre'Sitwithoufrc I S^^^^^^^^
of commercial

it;.ery difficult to say wh t tT Tf t ''f̂ f^' ^ '"^P^''^'"' ^ *'»'•'> fi-xJ

tiat case out of his mont fit iJl '\^'''''^T
"'"''^ '^^P '''« P'"'»»'ff •»

begin ? It would sZhUl ' ' / ""' ^"' ^'^^^ ^ ^hen does fraud

robbing the creditor of evrvfartM„ *'fr*/"'Pr '^ ^'"'"y ""^ """-P^tely

-•-•%-
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not join ?-an.I goiiig over to Pwin, for inatanoe, «, no »i».*MlDitlon leaving «k
.debt „f ,,.^,0 u„««Ied to h. po^ible ru'in. ^^^ZTST:;^J^^
^"und to" r' ' '"/ "?"" ''"' "•" P'-''ff '»—

t
proved, a^he wa.

"^
. boand to do tho WMi^t of probablo oauw for !«.«!„« thi. Cpian, which i. thoon^y fou„d,.t.o„ of .uch..„ action „, thi. He^.y M.k that ii, WM fcl^^
«nncceH«ary but .f .t w«., whon. h«H he 4o thank for. that WuTHSSeF?^^he was wa.t.d on at hi- hotel by the defendant, a word wouJi hoy, been enrj. ...
a con.p .a„co w.th the terms of hi. contract, which were pay„.et.t in four lontK

'
"

"
"

and not .n fl,o a. ho wanted to m.ko it. i^tead of dofl.ni,, whi h leftZ dc! )endant no cho.ce but to .ajna. or run the risk he ho„...ly tfeou.ht he wouVb" " '
running

.1 he d.d not c«p.V^ hin.. Thi.ki„i of action is ioll known in the pro.10H..on as a f,^.l ac/.V,„. The plaintiff is bound to n.ake out his case- tT ,

" '

a ca.c 01 an UIcKa proeeeding against *in, ; a proceeding without any rcasonabS-^^^—or probable grounds for it. I 9-unot say that any one in the defendlnrS
^

.t.on could be reasonably expected to act otherwise Jhan he did. 1 should iTZwlhng to believe that all these serious consideration, as to w at nay l^tu efraud were pre^nt to the plaintiff's n.ind. I know too „.uch of hun. n 1 ! . ' ,

oW.,ve.tforan.nsta,j^l;butheiHa«kingforlaw,^^^^^^
/

on plain pnnc.ples. and he gief. what he asks, .. i.r aa I an, able to give it him

7W»Wm..t.,Vi,c/.m,., for plaintiff.
Acti,,n dismLssed.

Jhiitred' Ilnnufuuul, for delbndants.

'

(J.K.)

^

f ' \

SUPERIOR COURT, 1879.

MONTREAL, 2f»D PEBnUAllY. 1879.

Coram Torbance, [t.

No. 2189.

I'errif vs. Fell.

\-

-
. I

,
,

INSOLVENCY—SECURITY F( R C08T8.

-^ '/
U„7.'°"*

" "!
•""»"'"«<"'»«»» "«>»« in a .'ult art t hk In.olV.ncy. he cinnot bo ..id t,,

Hbi.

c Soperior Court, went into

tie plaintiff bo hcl<J to give-

The pltiintiff, after instituting an action in tl

insolvency
\ The defendant then moved that t .„ ^., „ „„ „,.^ ,„ „,„

uTa^ M costs as an insolvent, under the ^solvent Act. 1875, sect. 39
Jt^id not aiinear that the plaintiff had, moved in tte ease for several months.
i-EB CURIAM. Security may bo asked by the i^cfendant if the plaintiff con-Unues h.s actU. This means if he moves in the Use, but he has been and is

pertectly qu.es«Vnt, and does not come within the lords of the statute so as to
be bouildUo giyUcurity for cost*. So quiesoent iJ he that if he does not movedaring three yea^ he will be held to have abandoned his suit.

-
. .^

Uabkr
i for deft^dftDt

' '
r j

^^^ MSte

(J.K.)

A--.---

.y^ lU

: \



Oi COURT, 1870.
r h

--'- -

-*-

In tQjMnL̂jge>

••

:/

/

# /

etTPERfOK opilHT. 187a: T"~
M()NTW:Ar,,3«THFi5BRDARV,|R7fc

'

«

In iNaoLvcMCY.

C'«rr/m ToRiuJfCB, i.

No. ao. I

*
'

., ,

"c'titionor. '

of the Insolvent Act, 1 875 The a"« !2 ' "/ ? ""'"'^•'"' »"J"-- "• " 8

rcaiu and hUd not Stained .:'„;;; 51717;';' '" "" "''^ ''"""^ '»

iplvont, and n.oroov. ,e huirtri3U. bL'It ^iT^'""7/ I""

1877?. T. '^''"'" "8 was amended by 40 Vict c 41 « 21 ^4. ^,1877), by striking out the word«, '• ur.d the (Tosi, of ,„ i V ^^ ^P'*''
" tl.e dl.cl.arge of the insolvent oxcont 7^ f J"''-""'"'" of confinna(i<w of

" of compoHittn, or of the di cl ' ^ f n^.

'

" ?^-
^"^"fl"""''""

'•• "P"« i .le.d

' -nd.i:.rikesoui:tt si^t::^:':;^^?^^ p^
vent, and the question > i„ u began IITC^ 'V^'X^^

^-i"
Act «ay8

:
" No amendment hereby made shall bn jlH . i. . -

•"'C^^i^g

-^consr^uotfon of any provision oftU o 't Ac ^,,71"
" '" 7^*''"

proceeding he«,toforo hnd under the Said Icf" I) d I"' "^''"f'"l""^'dischai^e of the insolvent begin before this Z..i . .

P'o«ccd.„g fiJirHhe

on the 28th April, ,1877 ? The Cot has n^ . T'
^''"'"'' '"''' ''^'^ «*•«

I -'^«rFarsi\hejudg^t^LSl!^\i:^^^ It

' the 1st February, 1876. aSi the dischat" 1
^''^ •"«°'^''^"t •'^c such on

year bad ehpsed inee he daL of 1 ^1^ «""'^'*
f''^''

"^"' considering a

ary, 1876, but it does not „pta t a Z'Z'\""'"fj
"'"" '''' '«* ^^«»>"»-

28th April. 1877, ^hich woSSTake out o Tc ' ^'^.''''>'^'^- before the

It is,,therefore, not proved that the L^^A r T'"*""^^ »'"' amendment,

vent igan after theS Apr 1877'ri t"f

'''
''f"=° «^ ^''^ --'-

duty of retaining the eostsT L diLia^o « r^'T *'' '*"'«"^'' ^^^^ ^^^

fore, of the answer of the a^ g^e a afS tba h \ ^' "'''"'' *'»««-

costs of the disoharge of thl^l ve„T ^T ""' ''"'""* ''* '*^'" *^«

Xoreau, for iiraolveot. \ "

|

•:(j.K.)
,

,-:- '. /'; ,:
:•

w,



"id Li»in Lortie.

COURT OF QUEEN'S BENCH, I8T8.
tBikt.

COURT or QUEEN'S BENCH, 1878.

\ ^^;

MONTrtlAL, 23i)D JVat, |87t.

Coram Sir A. A. Donion, C. J., Monk, Ramiat

• Ko. m.
- f

l,C»t«B,^^>

• P

WILLIAM II. DUNSPAUQII it *t.,

(l^nJaH(i in H, Court Mow,)
\

AWD

THE M0L80W BANK,
im

ArntiAMni

tpaocNTa.

(I'luiHiift in

„

-~^-
V,

IUlD:-Where , b.nk I. indu«Nj to .dvance . .am ofmoM, to B on th»

;

t*li.«mh. fro™ A to B, .„d exhibit.^ to ,h« b.ofc^., A%^," ^.^'^

Th« fhoto <|f the oMo sufficiently appear in the rcmnfks #the^on ' Mr. Ju«^t.ce R.»«.3r^Tho judgment appealed from w«i rendered by the SnZ^r^ZMontml, Dt^rioD, J., on the 20th March, 1877, aa followa .-T- *^ '

'] The Court, etc.
'

' V
/

'
Conaideijing that the plaintift have proved the material allegatiJn.'oftiXdecUtjon. iiamely that theaaid dcfendapU,, War. H.. Duns^ugh and WTobey, by aendtng the telegram mentioned in the declaration, induct the pl^in-

o^IVaTaT" '''7"' *" ^^''" *•"' '^'^ "•"''^ •^"'P* »»»« »>"> ofexchange

Chaa E. Seymour, directed to the said Wm. H. Dun»pa«gh and Warren Tobevca„y.ng on bua,nesa together under the name and atyl 'f Wm. H Duna^^h

Seymour, at the office of plumt.ff- in Toronto, for value received, and by the»a.d defendant, Charles E. Seymour, endorsed and delivered to plainUffs ;

'

stren^r /""? ^^' '^ "^'^ P'"""'^' ^"''^ *''«'°""^«^ '^ "'^ draft on the
?
rength of sa.d inducement, and that the proceeds of said discount were em-

P^oy«l .n payng the draft of the 16th April. «75. mentioned in the declaration.

and that the defendants are now bound jointly and severally to pay to plaintiffsh amount of the said draft and costs of protest thereoffor n^ accepts!

saLfff ', ""2^T
'^'"^^ ^''^*"'^"^' J«'»*'^ ind severally, toL ,Jsatisfy to the plamtiffa the sum of," &o. • *^

anr^l^TJl!"**
'^"^ "^"

^l'-
^^^^ ^- ^•' "^'"^^^ «>»» " «>* -ceept-

ZCT^. "iT^- ^
"P"° *^' ^'" " ""^ «"^ '^^ *»»« P"** «f »he bill

;

" and

^a^^^umTw^^^^
''""'"^'

'

^"*
''' ""' "^^"^ °' ^"'^-'»

•

-JB^wsiwaduuto relied on Uie deciiuon in Rank oUR. N. A. «Dd Tomnoe, u;
^

^ .,

4

;-/
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f^^^^j^l^mm B8N0B, ms.

V

Motaon. B»nk. ""'ount of a draft «„«!. jT " ''^^ ^spondenta torort«, r —^"^~"

sactioDs wWi. ^ o '^'*"''"H who oarriod on K. •
*•"««« w no oon-

*»»o„u>„jc<. b,,„L;r ::'''''''"'""-' •»a«»p°° "^"

-»»>'««„y upon4 " f.r; f»v'"'|>° i«'u oi- ,h! un tI
°° '° •'^'

The ...ion hl"«'^W«" fc ««rn»2S;r'?
'"t'^

' b-nk L

'".over, «JlX. n
''""' S'« "»« . di™tZ °°"°'' '•' *<* «^'-

' ««k« ..writ t ': u.'"'
^^"^ "' "<" Codo I T ™l»"''«n'» " in eir«,

"lioh wonU I.! '
" ''"'*"»'»" i« -ntaaWe 1. "''"''' "'""""'woo. of '

"""raslcuL • •
.'"''""' «»»PPoll.nlawS-^'°"""' '"'•««•

'W''

v;'
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COUET OP QUEEN'S BENCH, 1879. 891-^

;

COURT OF QUEEN'S BENCH, 1879!

MONTREAL, Wth FEBRUARY, 1879.

/ IN CHAMBERSt

Coram SiB A. A. DoBiON, Ch. J.

No. 726. '

BORROWMAN KT At.,

AMD

. ANGUS BTAL,',

.^pp^llantb/

I

l^jpSPONDENTB.

— 8Ut. WVI«.«b.r. ™'™'"™*"°'»™.1«"'h«I«"li».otlli,Do«Moii

Tbb WM . pelilion bj the appollmU, to bt .llo„ed to appe>l to Ibe Sun»n,.

«onA/i . V^""'
^'*" *'^'- <"i' ^. s. 17), which allow an ,appeal in all oasea

Zrt fir/ .^^^^^^^^^ " ''^^ "" fi-' JudgnlenJTof the-tgh^

T?ot 1 1, T.'^ '?^ *'^"^ *•'"' '''^ P'«"«'«"« «f »»»« 28th sec. of the 40th

sionid t fi

' r5? "^f
'»7* th«* »»>« J"'^-™-'.* «f the Court of Queen's Bench

Ac7L at . ;
^* "n?"f'

"^'^^ "'^ "=^* "'» ^™"*«^ ^y *»>« Supreme CourtAct l« appeal from all final j«a.u,MM> of the Court of Quia'. Bench.mthune
Q. C, for rrsro^j.^tr, contended that the expression "final

filfTr r
*'' ^"''""'' ''•"' ^^'"^'''i"^' ^-'' Act .eferied merely tohnal jud^rnents as contradistinguished froin, interlocutory -judgments, Ldthat the Act d.d not do more than declarejhaLthe.ppiJhould W^Lea 10 What are Jduunn^

—

mr -^^^n-z^ryzTT^ . « . ~ • . __M^.to^LJU^Jmew* m i}fiirjud-Mn.nt. of the Court of highest re-

r'plh ^"''^.'^"^'•J

«*«"
V'*"

^'"^^ '^'- 27. «• 28). which amended^the 1.8th Section of the Insolvent Act of 1875, had a different ob-

a^ ?<ir ",
^^''* \'''^^ ''^^'' ^'^"*'«"- T'"^ ^*>r"^« of *he amendment

e?„ ho w\^"nr'f ."
'''" ^"'""^ ^'^ ^'''''•> ""^'^^ '»>•« ««««0" the appealcan be had shall be final." The judgment of the Court of Queenls^BenchVas,

^ rts very naturp and without the aid of this amendme,it Act, a fitol judgmenJ

I
t^t Court, and were it not for this amending Act/ would be tfppeilablc tothe Supremo Court, but this amending Act declares that this judg,5?t (final

Im"Sf"" ^ ^"''" ""' ''' '''"" ^" " ^"^"'"^"^ ^"" '•^'"'^ "^^"^^

The leanied Chief Justice refused the applieatibn, on the ground that the^judgme^^of the Court of Queen's Bench was final and could not be appealed
Jrom, in consequence of the passing of the Act 40 Vict. ch. 27, a, 28 and
an doing hq, referred to the nDfl«a «p n.^..u „* .i e. n.i . , ^ ' J

$

»'

\-

Jgaae8^QCJkttll,.flt-4L&-ltobor(warHiw^^

,_:«_ -*^-

•|



60 COURT OF QUEEN'S BENCH. 1879:^

^,7" ^'"'•''•& « wjjioh the Court of Oue«„r7T^r~~~^^
*"^' tothe Privy Council, -nd to thete /the't^''?!

^^"^^^^^^^
«PP«»i^ ^ which Mr. JuaUce -Monk ^^'^^J^/""'^

°rToro^^^

-^*C^r/..,forappe«^^^^
^./W*^eM„„,, for respondents.

(8.B.) .

wk^

*• .L

CGUIlTOPQUEEN's^fiNCH.'lSYS.

MONTI^AL, 18th DECEMrER, 1878

Sra A. A. DoBioN, Ch X wTi,- ^« ?

the respondent as amcmberoAt h'^
/"^' "*"'**'«'«<' *-l»« election of

Richelieu by . petition eWed before r^^
^'"""""' ^''^ «"« ^^-"^/of

Bichelieu.^ The r^spofcrhlWe^ f^""'
^""* '^' the District of

'^c^.««A>.Vc, on the groun/ ;ri Do
' '""*?"*'"" »'y«n- exception

to impose upon the Superior C^ * . ^T" f"""""^'
'"''* "« '^Sht

«contested elections of me'lbe,. eSdl tt If
'"

*.'r'
*^ duty of tryLg

This exception was dismissed bvlr^?-^'''"'"'^^^^ •

_"05^fflMeH ta appeal 4-^^this>J«Lt^^^

.tested elections.'
.

« T ''•'''" "PP«f to this Court incases of con-
It is contended here thnf i./c « '"

tion Court, and that, th r^l 7/;,^ 71 '" "^ i«"«liction as a. Elec-
appellate jurisdiction the ri^nt^^^^^ "° "^^ Court an
of this incompetent m^nTfC^^^^^^^ !« ?P-' ^-m the decision
Court was implicitly, if n/exprellv 2n 5 ^' ^'''''^^'^o^ of the Superior
It also came up i„ tJcZTllt^VV'''''''' '"^ «^'« "f«"^d to.

three cases the Icg^UtyfithT^J^Z A T " ^"' ^"^^'^ ^'"^««. «»d in all

We have no d^ubtZtT;-
^'^ ''^' maintained,

pose upon theCourtr^^^^ ^- the I)ominion Parliament to im-
elections, as it has Zposed va fo^^^^^^^^

*?« ''"*^ of determining contested
'

er^tion. such as th^HectionTrt.^?^^^^^^ !'^
''*

i^*"
^^^ «»«« Qonfed-



*•>

>Iio^tion8 to appeal
Bto\& Henderson,
J ^ tbe Supreme

! Court refused.

TessW J.

i«nt ofdfte siperiot
tJon* Act. \ '

Superior CoUi^ and
abera elected to the

: \ i

the election of
Hie County of
the District oif

an, exception

had no right

lutjof trjing

herespoSdenT

20 Jurist, 22,
I cases of con-

n as aa Elec-

liis Court an

the. decision
;

the Superior

B referred to.

«, and in all

iment to im-

og contested

nee Qonfed-

I legislation,

brm all the

e Local Le-'

COURT OP QUEEN'S BmgB,

•v

1878. 61

aw, ajl, out^of the whole number, with the exception
" '

they h^ve held that they had jurisdiction
We think thc^ have taken Vpropcu view of the law

to appeal must be rejected,
*

i^. #a<A«c«, for petitioner. . V '
Motij>n fo^appeal rejected.

A. Germain, for respondent. ?^

.

X(8.B.)
'

BraneMelaL

of one or two at mosfc^

and the motion for leave

%
SUPEl?I0l{ COURT, 1879

MONTREAL, 22nd FpRUARV, 1879

Coram ToaRANoE, J.

Xo. 2229.

Desmarteau v^. Pepin, and J=^ep,-», OpioSant,

VENDITION I JSXl'ONAS—OPPOSITIO^jf/

si>,
Q

'

%

•\

.i

3^

_^ QldatUi^imba^- ?^"^ ^^ «>«»Uo«. tliougb periiiltte4 bK^judfe's

'A

Jhe opposant had made and filed an opposition A Jin * rf^^^^ . ^^^ ^f

StJ^'diiontra.l «

* *

l^EB CuEiAM. The motion is granted, and reference is mle to AbbottYBm Montreal^nn<l B,to.n Railway Company, 1 L. C. J. 1, and eTuR ,

@l

DeMontigny, for plaintiff.

M 'S<>y,foroppo8ant.

Motioq granted.

;. - .'( \-\ :.. .

V.

•\ ','..-
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Superior co

. suPEBioR coui
, „_

^*-P"'''« <?«'«, Petitioner for ft^v • ,

,
H..»:-,/x..,

.„,,,.,, ,„,^ ^,^
"7 ^^'--'

«'»'' -S^-^, Prosecutor. - "

V Gates ^ „o„Wcted, uuder chap ^^'^T"C^
"" "•^- ^•

dunog Divine service, " resiste/ he Lid Vm^'
t''' '" *''^«veloct oh\ir^ .

church, by forcibly occupvi„„ Tnl • '"" ^«''»'^<»hurcte£wS
WilJiam Stewart,fhe seaf et »!, Z"'""

'' *''' ''""^'^-^^h^TSl
required so to do by thVl rSel/TI^^^^^^^assembled in said church for the *fV ' f ""^''^ distBrbing the connZtinJ
of the S^tute. Ac," and nt.n"

''

"^"^f"^
^o^' «^ntra.yTSXOn the 25th ofJune 187S J r,^ ^'^ ^ ^"e of «1.00 and M fiT .

notice having bee;":r^efo; ^e^'^^^^^^^^^^
^^ -"* "ce^l^t

HlB ^onor oritaraA tX. ..vc . I

^[M Honor ordered the writ^ issue
"t^ffidavit alleged a,S»nw,.S!7

f-

/

Ihp7 flij • ._ ^_^ ' 'O issue. __|ii—^^ I

—

',
—

=

nation was not «*
dToaSSd^wJiT'"^^^^^^ """""S «*'»«". «•«* the infer

'.«.. .r_.™ „y j,,„.^ „ ££^°°''« ™I-»«^ 1* 'be 67a, au. ofP^
"»i'rMira«iihownb.it,Wi.|..i„

: "''*°'™'»'*»'Mdah«diiirf«li.

rj^-- itf^/



Vt

idlh«t^;^oMoii la

>,«

SUPERIOR court; 1878,

/the motion toquash tb, coavietion was fasufljient because "k7„«^ *•the grounds on which it is bawsd • and ^ '^TtZ ,• » M not oonUm
tion to apply for the writ^ in^nffi ^; F- ^

"''*'°' ""^ potiti^cr's inW

L^tioner needed to make any motioa^at .r a^d that U L^"" • ^'''T"* P^-'^'

I enough for him to hav* inscribed o^the mljfff.. K i. ^ ""^'^'^'r '^>«f
- ofArt. 1231 C. C. P whenitl«t»T'°' **""'• S«ch is \he effeot

should change milinSl^^w^f?"':''''"'^^^^^^^ do jiot consideL

Code respectl^S^^^P" V'"^ V""'
^'"''^'^ ^owed since\

I have dSe^i*ljt^"r *^ STr
""' ''^ P'*'^"''''^'* '^ P««M

ap.ia..yra^d:j:r"2XSi^":^^

sameasforoth fXt Thfp f^ r^
''??''''"''*'"" "'^''"''^ "»*»»« the,

-ujr uatfloe recognizea by any law or statut<» TKJo T k-r ^
"'

more'seriouii an T >». „r ^ -i.- • ,

w maiuie. .Lnis 1 believe to

.i,;;kT ' *" ^ *"» »f 0P»^w>n that chap. 2Sfeof the CdQgkt T. n „s,"„
.'.^hich the pr^jsecution^ evidently brought 'has been St' i^* ^' ^^
amended and even reneftW «fi«

.""S"». nas Deep really and eflFectivet

pro«^tion, by 32-33^-et cLn 2o1 • .T""° *5?' «'«1<J '"^M^e auch

T H.!ni,';i. \^^ 'P- ^®' ^egislaUng on the same matter bi-L.^'I think there caa be no doubt ofthe inientionS the LegislaLrrn-Ml,
22, when they declared in^ the preamble of 32-33 Vicr£ 20 tW*^^"!

Ex part*

5°ZBgg#lqge9f>iMoiifl,mct4brroUgioB^;^JMi.«r xor .nymoral,8ocy or hentv6i:ni^Sf<^j^^SS^

4

rude '

v' l

.
' \
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m

or iiidccent ichariouf'SlP^ i^
"^ ?-'—— :

i" '

''
'

'

r^^S, or «. near H ;smUI orS!''*' "'*r"" "f""
'''« P'^«« «f «uch

J«
arrested," &c. ^ ThlH.<.3„ '^ I ^ "^

''''^"i^
'^ *•>« ""^^oting, ^„.

b« con.^dered to have ^mrhji^r^^^^^lS^^ ^ -^at „ct« on wi,%
J

>-n«su«bapl^; b;^SZXn?f'l>'^''«^#^ '

(*.A.R.)

«>vicHon <^]

« t
; >

!^ „, 3l£A^r" '*''"•'« <«lV**'IJd'TH HonI*.«,l .. ' "A* "? '^•' «"«>« 01 Mich -».I.Im.„.set

OjOkthe insdlyi

vmcui a f.uni>«f niQiiAir Oh !._.._ J . .. , ,

.

r, V ',"'«» he was tc, bebpaM^ an,ou;.i^u^u3^fT^f the-understandlbg'

-
\ *^i :lt\ aUnnf „>j A :. ?'"?' ^'"g published tlicv i^-.» ^.i... : , „

A :..,

ividend was

«*^.b. Jirideod,
,^4 ,i^,rtoJ rlnw!:' ;"" ''''"^"''

'-W"». tow
"*»j.ch eompi* gte-fe „ i„„,d todSr,?; ^°i ""' ^^ I"*!*™
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he plVce of such
ho Djocting, luajr

lat acta one will*
ligiou* nicetipg,

>«• by jinaking a^ .

tributij to nn-'^

witP

SUPBBIOR CCryRT, 18 65
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'. on the UDdotwi
nay be declared
such 1Ualin«m

assignee cannot
SfHigncc of*the

I ^gainet his.

deirfitandfbg'

be declared

ividend was /

'
'
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t a certain j
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He accord-,
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SUPERIOR COUIIT^ 1879.

WNin^AL, 20th ffiBRUARY, ,1879

In I;8»8olvencv.

f t-fe"*"^ ToftRANCB, J.

.
•>< - : N;o. 247. '.

;
'.

li re k^^ <|^olve.t, and Z«;./, As«ignc;, and Laurin, Opposant.

" iSl^'*'""""*' ^' ^^^''S-BEVOCATORV ACTION.

Vnlferpcd .ball b, ,«Z, ^^ """ "^ ""* '" *"« revocatory «,tlon, In

Jn1aS*;.im
"'';"* ^""''"' «'«'^"'<»*>y «"> opposition A Jin de dUtrairein>f*on i|*herHt street, in Moptreal. He set up that on the 1st Ju v

Wm^^'7:T''^T' '"'"'"''' "'^" -J-pLner«h';n trade wth

,
« Wc31w-tin tmtfhey subsequently became insolvents, and Robert Kerr w«,

;

appointed a^.gnee of the estate; .hat on the lUh Oetoi^ 1875 onSnT
ij T: T':^f''

^' ^^t cents in the dollar on the valu of a'b 1 i^tthiK *^'^"*«'
J'^«'''''«»ccepted by the creditors and duly conCed on 2„d

said «al estate belonging to cpposnnts individually; that opposant was a«ni
vel mdijridually as a co-partnerin said firm, and by reason thereof i« An*:»lL »

^
elattn fVom.the assign^ Lajdo the said r^al esta^ Tb:! n^^g Totl^^^

'

who ;^r.';." '^ "^f
''•^"'"^^' ''^^' "^^ ^^J-<J to JohfRiLT^who, on the 23rd DecemK 1876.*old thesame to Samuel Woods, the insd^nt';^rough whom the assignee Lajoie holds the same ; that the said^^^

.^ duly^egtstered in^e registration divi^ wfe^in ,,,, ij^'^^
.that the cpposant from the time wh^b said land vested in his assignee rblri

,

Kerr, never reacquired said land by any title whatever. The oZ^^^l^l
answeredth.tthe-deedofsalefromth,assigneeKerr(23;dDer^^^^

Z^l t^^T '
^"' ""'^^^''^ ^«*"*« ^f '^^ co-partnership of Latuinr^l^ter & McMartin. The opposant 'therefore praj thafeiho cLsT!;#hich the assignee Lajoie relied might \»9mt^.dtc^imiL7^^^^

severally re^nded and onnuHcd. j|wJSIrvlW^^ ''<»'* "^

WSS^I. ''^r^^l^^^^^^ ^ Plai4>ut^lthe liabi-

Tie alnJltTT^^
hjs indiviual estate. It isU, I believe,53ha

?S °^ t^'f.oPP««tJo° from the nature of the contestation which i^oliri thtgj^^thijgJDrnKm to ftihnnn . and tho Jad itl SlllffT"nne tourt is aaked to rescind these deeds

^1

-'":V^ A-

V

^^•^

•^ V?
on i^oontestation between the assiMee
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»

€<,.
.^"J*"'* "<* the opp^Dt, where«Mhe acti^ 77

''

°
~

U^io. ^ Bedarrlde N. 299; W.-^^je, ,; 3,Sr . Mi "^ f ^'" '"'* «'''«"'«• ^

* DcjadoD et vir. 6 ^. L. m ^ ^*^"'' " ^' ^- «• 25J
i Jtfolleur

'^ -I nm therefore under tfae neccssitv of .v.L- • .
*

.
parties to the w.ooatdrj actioo. • T "''"« thtf oppcition, referring the

*.i^(Ai««..Ji.c., for assignee. '

I

i.

\

&

.,
No. 685.

On the 19th September 1877 ««« ni. i

• Bank at Quebec a ll ofj^tt"^ ^^- o«>»-ned fron. the UnU .

payable on demand.^ith or JC fit 7"*^" ''' ^^"''^ ''^ ^^^^'^-V ^

waaraised froo. |25 to $5000, a dl? fe'ff
"^.'^ '''« «"^«'-- This draft

Ontario Bank. ,
' 2" *«" then offere*

b^
DetM on deposit toihe

The Ontario Bank, without su.pectin^ th,t K ...as a Better of ordinary prudence infcr !i .
^""^ ^"^ ^'" ""^ change, but

it on deposit, they would ;:Lh^^^^^^^^ ^»' '^<^^M^ they would r^Xe
been accepted by the Unf;„ Ci ^t w

"^"'"'^ "'^ "^^""^ ""til it ^ftd
paid the .following -corning, ahd^'after^t^-^'o "^ ^^^'^ ^^ anil
amount they paid out «3,5oi of it on Leto^fr'--^".'

'"** '««^''«^ ^feo
discovered and Deton fled the country ^n „

'^"'i'''- '^^^^gerj ^as the..
Union Bank for the recovery back f^^„. th.V T ^'"

*^«''*"*f^ ^ tl^
Ontario Bank offered to ref^dltrapt^^^^^^^^^^^^^ft ?^'''« ^-A' Th^
was refused.

,
^-*^^"^ "• their hands. J This pffer

I^>r the plaintiflfe it was urred that H,» K ; V "

warrants its genuineness, and that Z O^! 7 f * "^'^'''^ instrumenfc
«;?U^ Bank, identified D^ *

a CZ m"''
'' '"^'^^ '''^^^^ »<>

't^l-'J^^^^Mhev relied, and cited the fnT^
'**"*' ""^ ^-^^ti*"' Upoa

clain.:-
"'-^-^^3^^ cted the following authorities in support o/ thdr

Brucevs.Bruoe,6Tau»toB,paS'^95,„V ' -i
;

The Bank of Commerce vs gl! 1i?^ .

'^ ^ *^
«

' ^

\



SPPERIOR ColfRT, J879.

^>

67-.

Buk.

lie Bank of Georgia, 10 WbcotpD U.J3.

J*!,^^!*"
^y"^'"^^ In-trumente, § 540. .

Cute ""Y
^"^ ''•' '"^^ ^»''-Oity i«ik..69th^.Ne, York ^^^^

Ifor the defence le wd« unrcd Fir»» »!» „«• «i • ".'
"^

whom rnu^t aafferby X^ll r r

°^ *»'« .l"o '"nocant parties, one of v-^

had «n.ple tin,e'rW old „\!.1r ""'^^ "''•"'''"'^ ""^ '*"'«^' « «-y
buaine«irt.aprudJt\:lv^^^^^^^ .

paid the amount and K^A" ;l^
^

and .

Sieve 4n tbr^nilT J .t^T!^,

»^» ^"^^- B-
,

a'cl Jthe» to

back the amount
^" ^'"'^ '" '^"'^ ""P**; ^ouW not recover

• They, oited United ^tato« Bank- v^.^„
Rop., p.333.

ob >. ?16 ^^ * o«XP. -ill, «nd ehMoiallj the remarks .

4 eel armunmene 1 !..«!;. .'f/e"?""? envoy*, l>»rj)efe<i ioooiew.

lettre iPif J- '
'

*^ "^WW* P«»aalt A I'enqugte, fiou8 li^

lii'tecnoe di b Banaue Union rp<»hW »»»SR^J li """V
UliWfication ct,paie-?^ifar Xet air^^ l"^^''

'*"" «" ^P«?-«'

J

IA'.

A-



Valoi Bank

Tho OnUrlo
Baak.

\

Cin., ou Hi, jour. ajir«,, IWcJj^ m!!L \ *"" "'"^'1"'' "" •'^«'^-

tn..,o oHt dc<couvortc. lV„nco d. J. r„ "^^1^''^ '" '""''•"^°-'^- «'«"••

inlor»„t,on o«t aus»r trao.,u.iw iu]m<$diaJmHBIIL^'' *"' •'^»^«1«. o«tt«
qui donuo ordre do BUflpeudro lo p«io«JBBHHP^" '" ^""'J"" Ontar'",

„
crddu do 4)Btou ot 8'rffovant A c«virJIilirpr'"'" 4p"ra1«,ant .!o« au
offerees par la B,.n,uo dntarb 4 Iua|KoT!?' ^

""i"'^
°"" •"^''P-^O "<>«»

d^ lii^Tfl.OO, eeaut b di«nVc«ce0^ |1Z .T '^"''!?" '«''''» -««"'«»o

pajcr .V rai«on de l-^:iruiic-:pi^n^Alr^ ••^''"<««'" to«uo do

avait rupp,ir«|ico d>rJ
.coinnjo I'ul^uc la dcii

la fulsifieation.

Quo Ihtoa D'c^tant

pu'elJoIuiJjfs^ rem
tVifablc, pour unoiwn

W8ij|aira}tecn;,«ost}<»'

F 7>'>M/- 'olhcthn ollc

h - • - '" ""O dc $5000 Pt niiA

^^^^^, """V ""PO'sjWe d en wup^oqnor

woe p.f la B.„i„c U„t„„.
'^''"' ''"'' '" '""" «"'«t eW MoopM. «

^avo.r $3500, ear «n ch6«uc de ^ de^„il^ • T" T *V* «^«»i»«- Pwtie,
Hvrp. do la Bao.ue Ontario,::tS^'l^^j^f^ ^^» ^^^
Baoque Union. . . - *"!' '^'W'' dj|<^ajcr ct^f^mcUro A \La defondorcsso ajoute quo la Ba«„..„.»i:!_ ".. *

^ ^

/

-^«^'-:

...
«?
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Ce premie

BUPilllOII COURT, 1879. "m
remiw point ^tabll, qnci cat le fait principal qui remort do la prouvo ?

Cent que lorfile de lo Bunqui Onturio, dnim lop^Jrution on quoHion, sVat
born<< ^ oclul d'un siiuplo comn.i^opnaire, HanM iuterC-t aucun duns TcxiScutioD
(iu mnndat qui lui eat confix. \

En cffot, Doton avait f«lm1i6 la tVtiite n linbiJcinont que personno no pouvait
deoouvrir It fraude. Jlla romet Ahih c.!U« tUat ii U Banquo Ontario qui
copendant, oonna^ntii peine Co dorJoBunt, no consent ii la rocovoir qn'en coUed
llm et avec entente qu'cllo n'en avtinoAra paM lu ii.ontunt main qu,, lo pmduit n'en
wro placi.au credit do DotorrTqiTuproM^oooptution et paicnwut parlo tiro, savoir
I'ugenoo do la fianquo UnioV ici. \ . '

CeUo acceptation et oo paiiLjnt ont lieu nunH aueuno li^Hitation do l.i p,«du
tird, et Itt Bamiuo Ontario, parfiiitomonUonvuincuo par co paicinont (,u« cetto
traite est tout a fait^ rof^Io./roiDCt uno bartio do li^ Hommo A Dctou.
• Jelle e»t duns touto oottoeljratiort lu ^rt qui revient A la IJanquo Ontarib.
Or, y o-t-il dans ce gimpio fSlT d'avoir agi ^)inme iiiteru.(idiairo pour dcu.ander
ic paioment do ootto traito uno fauto quoloonquo pouvant faiillNnoourrir una
responwbilit^ iV la defondoresse ?

La Bunquo Union v^rait voir telle faute daiiH lo fait do TuppoMtioD .jo
i'cstuD,pllIe do la Banqu"^ Ontwio sur cctto traite avunt m prd^ntatihti,
prdtcndant que rappositiondo oe timbre do la Banque dc'fijn lorossc constituo ua
ccrtifioat de la^it^ dii document present*?.

Jpr?Stte^mpi|We8t ni un endo&scnont, ni uno ga\antio quoloonquo

;

^simplomont, comflra dit an t.:.moin, i^ uiojon, adoptk par lea baoques,
pour mdiqucr que tul ttumcnt a poKe par lours niaiii!,, n^is ricn de'pluB
Dailleurs que pouvait dUkr cotte e^ampilloaii sujot do la v&tM do la lottre'
d« change en question ? Coaf|^t la Banquo O.iturio pouvait^llc l|ire roasoignde

|,do ladem.indcroarie et dont li^^Banquo Ontario
f>)if '))itord ?

sur cetto traite, tir^e syr I'

navaitja collectioni^ijlio^i

N'er
'"

r-;-.*.;

VS.;

VnUm Baak
Tf.

Tht Ooltrlo
Bank.

_. ._ r-~lifcrd?
ijj^vlSvldent que misonnlMgi c'est vouloir renverser lea roles et
hi^que Ontario de ooqniffg'^e^ue 1« Banquo Uuion-seule pouvait

savoir? Car toaih^seignemontsau sujot d? <!ett« ^raite no pouvaient venir
iiue du bureau prlnoip^M^a Banque Union, i Queb^, et cos ronseignemonts
n avaient pu .^tre adressd? #>^tird, flfjest-iraire i I'ttgencc do la domiinderesse
ici. bi dooQ pq deule quel^on^ue avaif pu b clever quant u la Verite de cettt
ettre de^chonge, le aeiil mojren deflavoir ii quoi s'eo tonir, ^uit de s'adrc^r k

I^ J •gOfJJetle^a Bangua Union ioi. Et du moment quo I'agence du tireur,- c'est-ii-
dp^a Banque Union ioi, aoceptait et payait cette lottre de chauge sans h<5sitation

^^une, la Banque Ontario ne pouvait avoir aucun doute sur 8av<«rite. -^

-^ B n'ost done pas possible d'imputpj^i^cune faute ou negligence ^ la Banque
sVntario, qui a eu reconrs ii toutes les ptecautions n^ccssaires pour so protd-er
contre tout©; erreur poisible. II n'est ittUpossible non plus d'exiger d'elle q°ue

'

cette prudence dont elle a fait preuve dans son propre int<5r6t, elle I'exeroe
encore jMur Ja protection des adtres.

Pour la^anque Ontario la lettre de change en qu^tion etait evidemmeot
du chiffrcde $5000

;
or icette banque devait raisonnableui^nt s«J5po8er que U^

'

'

Banque Union avait du reoeyoig <n>» g'l^ne^aite ^mise pour une ftdhme ansai

-%- ^

^f

'/':
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Vnlon Bank

'41'
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,.*i!

•

;"' *»7"- '• couture de do„„er IvfdH ,
' ^^"'«- B"'-">'q«rer'

•g^.voo prudence. "^r ?<»"• q«« lo tircur pui«« p^^^^j^^ J^

I'e prinoipe qui s'.pplique ici est 2Z ^^ '" P*'*«-

\ *"
It "
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oodcluro qu« oott«

on nxMToir avin.

•« d'«»u dana ie

^genooa dans une
»nt unepratiqau
«o du Commorac,

3riUnn{qa« etc.,

o(«. iii«ja m^ine

«or n'a poa ^r^

cru que oetto

u*re. Jl /aut
peine de aoh ,

'e somme pour
Isifido 00 pout
It tirie acetp.

'/aUification

>«, • droit do

<^vpaUe de

» no vent pa«
•ir prdseotde,

>'elle n'a paa

» "genoo iol,

«ne petite

^ 800 ageaoe

1* fianque''

set iDoopnu

inaire pour

oit-elle paa

»er 4 aoD

uojwasible

9

Fojbior.Contratdc Change, No. 101, dilr
'

'H.ar'^^l^lrini tZZtt^Z r^-/-^'-^^— quo .

"que Ie tlrour «W tenu Tit i„r
•'''"' '^^"*''*'" " «''•»'•«'••

Lea d^oiniona anffUiana «» . y •

rIu-Rr.„don.KH,e„oedo(t:up;rZrZ''""'" •*"' -t ooupablo de U
Or, apprdciant Ja prouvo t^iL n». i j

Ontario a pri. toutea'j; Jr^iJ Z.
'"'"'''' ^' *"'- 'l- '« ii-q"«

pout bi r^procher aueure Ltat f j^lTT ^"f, " P™''^^''^ «» ^u'ca no
<«onnant pa, Taon agonce ici. uTa^

'

„uYofr''"' ^T' •»"-»"'>«. on n*
coutumo ordinaire d'un grand ..IbTl-

•'''"" ^"^ ''"°' ''«"'«« «» 'I
ie; crrconatanooa, ^nJ:^Z^^'f^'J;;;^^'>^,^^l. q^ui. dan!
n<5Kligd une prdoaution csaeutiollo «» nl

^''J«"^'e plan imagind codtre oJIe, a

-tfairoroto^beraurXlt
:r;:;r^^^^^^^^change en question. ^ ronultant do U falsification do la lottre d«

^n^^dSetol^t:'^""^ '^^"^ ''" ^»'*'^-
-'-"S- ^-oUou doit

^^^"'^'''*«^«'^^**««.fordclbndanta., / ^- V

SUPBRIOR COURT, 1879.

/ "«NTREAL,.19THFEBRUARy,i879. X

Coram JjTTf, J.
- / '

-^
No. 3100.

» .ran, blr^^J:* '"''"'"» M-t. rMa..io?S«i'SS»^!.?^

I'nloB

Ti.«()niarta
Itwk.

'#

MV*

Pgrtgatinn appalw "
1

'

EgH,^

i:^
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\

^

DoMe St. Andre ' do Milton, dans Ic comttf dc Halton, Provin^Td^ntaWo M. .

tie.Fun,i. cn rapport avec 1'Ek ise d'EcoMo n nKtL,. .

yesDyWrienne du Canada,

certairtea personncs forninnf I,. AU K
\«"I^«"8 c^c la dite Lghse, et contre

a umcluffre pluso evt s^volr » I . » TTi '^'^ef d injonction soit pdrte

Tel^sont les ,^^, procdckV ^ui me sont maintonant soumls •_

rarr. 2!r<l„ Code Civil •
"'"" ''" *"'«'• »" '^'^^e

Jesui.dav,.y,ueJ.dcmandeur est nklfonddsurcc premier poL^ ^ • -

* LldV^rATl^^T'''^'''''^ crilafer.inconstiCH-

'

on«el i Aci. de la Legislature do Quebec. 38*V.ictoria ch 64 intiJl "12

'

'

'-'KImS:: ^
r"'T

po<>H'ad™lni,.tratiop du fonds tet o t -E^.^ '

-8tah,f- y«f • i< .

P"^^*^^ %l« par les defendeurs sbns I'autorite de' ce- -,

'tit «srrr."rr ''"rnrr ^»*»^^«»^ '^c- ^

l'ftdminWr„r
°7'"^"*/^" etiorme; que les defendeurs b'onfaucun droit 4

j^

.*?;

('

m

i . ^ -
,

'

i \ ^>-
:^ .. nc Ci '

' MiT

,'- ". U y ).. .

'
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—
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SUPKRiOjR COUKT, 1879.
"

iff';
n

oi Tomporali*
tlei Fund.

'I

V
'»>','

»• .

«

vA»

^'i-

f-

<«

phi8 au dit fondf., :
^""'*' r- ^"""^^ n O"* P"8 droit nou ti.o B^'rd^

• dJl:.'
'"'"" '" ^°"^'-^'^"« '^'^ -i-^'« d^dcandou, ,0 but de ,a

"''"""""

a.inistrorcc fonds dJ iS >IJr^^
c„ possession du,droit d'ad-

droit acettoadaWnistr tfof et u" r^r"" ",^"";'"' ^"'"^ "'«"*'^"-»

p.ai!«.onts scn.bfuWeH, ii a roZsl't LT Tl '''' '' P°'"* "^'^ <"""« '^'«"t'««

do««c^e au, defcndcu sVu Lilt n
'"" ^' "" ^*'"""'^*'- ^'injoncion' .

^'t.e.iccu.soit affocfoo^de ,".LltC d ZI '" """'^ ""' a".Ja'deu.a„do cUc-

^^^^^^.^::t:^T,t::'T n^.'^^--^-^
Iec.utioo„c.en.-

' Biennepeut gtreplus clairqueces^Prm«oJ. .\ \ "
,

'^'

,

-quale cTutlonnernVt rkuis no peut Jj. -''"*'*"'* '' ?«* '*»^'^ '^^*'«'

[? raceompagne. . '^C^ ^'''"""'' ''^^ ^" ^"•^'"'^''•^ ««.>« q„i ,

•'«Se::t:^i2»^f^^^^
-

-•««^««a.ou^r«a<Lstprc^^e^^^^^ ?"-'•'""*' '^^'^''''^' "»<'««'-".

^y^i^l^''''^^'-^^ ^" -ti.uoe.;„t donn^^L d«

^

'"..ned^^^rnn^^^^^^ - '

;'le»uodeindiJ,„epaH:Coun t^^^^^
'-

"

,

" aiFinontabt de::6i^ cents DiaaJ. „„ ^^ Cour,et A leur satisfaction,

^ai^.Courouledt u^eC^^^ -^ *
. ,^.

,^

»

•«.

^ ;.

'

. 4^
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SUPERIOR COURT, 1879.

I

•y

<r>

111

^^

. Ces affidavits etablissent • ' "'^ '

Sw' fT"*"'
'^^•«"""' au present litigc une^ur^e r

probable deylus.eursann^es, la perte .^ultant de cdc^^^^^^

;,La bula^e de a son,n.e l„vestie eu bons tie 1*^ ;^;;«;;„-

"'«32I 58 n„r
' •''"'' ^'"""^ ^"^-'"^"e^, rapportcraieDt

Qui sera aussijfcraue""'""*"^''
•"^*----^"

^mm^l m,m, rapportant amiuellement |5 752 50
.

aq„,lle so^n^e pourn.it rapporter, placde , ioteret «Io2S

Dfe plus leM^fendcursposs^dent 466 actioo^ di,;;'ie";i;d;ca3
de a Banque des Marchand, qui lors de r.a.issio„ d^^^^^^^^^^^e„,etteea«8e vala.ent 79 cen.insdaos la « et qui n^aiitl-
nai^t ne valent que 74c, faisant une depr^Seiation de ?

.,
x\j a he« de ora,„dre une baisse 6quivalant 4 la perte totaledu capital alnsi nvesr! ^W ^ '*"*'*

6 60,000.00'

1,500.00)

%mm'

2,3.30.0(jf

2,934.00'

./ du capital alnsi investi, Boit

/^fip f., suit, de i-injonction im^i^:::'::;^]^^^^'^^

droit au revenu du fbnds en gUesUo.. ee c^ui ooarr. nl ...

76,|) 1̂0.00

T~T
,%

jijf-

„'•* . !

- 7
'

.

J
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SUPEBIOR COURT, 1879. «
J^ par suite de frai« et d'iat^rSts une perte additionnelle

i

If

pone, tandis qVeile ne 'all aZJ i ™ ""'"'^' ^"* '« '''«<' «» ^'^^'^P"

A^.fond le demaRdcar dit;-

DoWe ,

20,000.00 The iJidrt«;r
ofTemi)oi»U>
tie*

.Quecrftte^dem«6dee8texaWr<Jr. «/«„„i J
'

^a«8'ParlaJoL. ^^.-:^^2-^-^'^^^^ cautionnemeitt""

pr« en c„n.i«,,XV..<i. 7^^.! '""?' "'"*"' "' »"' " I»"' «"
4e I. di,e Wpr»bt«ta„lt^lT*^"!''.* f '"' 4' ''<» mSiftre. .

Avpc cette r^ponse le demundeur produit dea j.ffi^n„:, • ' '. ^;

™ a lui d„n„« e, ™,7„J^ d.tS '.'•'"" ^ '»»Hf'«>»». « .pri,' .•

A-x R™«!da P!,r.l«i .dopS "'.'.'^'^ ""d'-Muj^; le t4,.p.p,^j„5to^ ,

'

.
BiSn J'uuthis nnaaviM son, produjbi mr I™ J . I

'' .'' '

- '"™4-te«^«,,en.„,;W,^„.';•^'"*"•°«"<•r'V%*"'^ .

»i".

i».»

•/-

.4'
«

%

/-
/.

'>'!

1?

/J

ji
II

? ' 4
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/I

1

ciue ce ci^utionnemeDt AuiMb
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SUPERIOR COURT, 1879,

Of Temporali.
tiei Fund.

T.,Bo.a.e.c mjAf u est ins„ffis„nt pour xi^Rpodre des dom.ngos qui t>euvcot r<JsuUer d!

^

LtelX? T '

''* ""' '^^''"*'" '""* ^ f"^* P^^'^^'Fice et qui doit fitre
mtcrprfifee Ifavorablenient et libdralement.

'

Le brc^^yant etc^ rappqrld Ic 31 Janvier, et les dofendeurs ajant donnd avis de

•?bL„'"7i r ''.
' ''^"^'•'

!-«'•'« F<5scnter le 5, il n.e parait^itinjusteeabbcnce depute d,«p(Jsition do la loi, ou d'une rtgle de pratique teUnt ul d61ai
fata pou u je ^lie den.ande, de rcpousser cellc-cl. que, d'apr^s la di^eretion que .

.

mfe laissc la lovje conMdire conime faito avcc diligence et 6n teinps utile. . ^\ 1^

r«„rV '
. !J>''"'"''"''

d'^'**''-'"5"«°t pas dans quel Wlai eette demande'^po^r aug|nj4.tat«fc> eautionnementdoit Ctro faite, jc ^uis d'avis que d&'ns I'es-
^^

x.

"''I'.', *':;>'-«>

,;'«N

poee,.elle 4 ff«/ait«\}an8 un.dt?lai raisihnable apres 16 rapport d« bref.

^^^T^'^^'^'^'' dulSjaadeyr « eette de.4ande
; ear puisqu^'

fL SiJ — ^-^^^ la demand., de I'un'ne^etrc cons.d|roe comm^reionciation atj Sbit d'exiger I'autre. .

icstcdoQcrappi.dciatrondumdritcWu)edcladen,andedpsdc't^nd^^^

,

actcrmintr lo cbiffit^u cautiftnnement n 'est pas autfe que eolle quil- devrait
JW^er ^.lo ens ^une l.etK>n. en ,ertu d^ .^^^
le3doix.n,ages qui aUraient pu 6tre oecasipnnes par I'dmi^sioh du br^jy^ 'l«st de pnncipe '^e les don.niagcs ne comprennent qui'ce qutest unesuae m^^e/^„,e et ,;,Vec.e da fait generateur qui les produit.Tprt Inu nW

'a11 " "^""* ^''''*"" J"S« I'apprdciation dela prob.bilite des
'

' To sTT^r
"'"''" '" ''"•"'''" ^" ^^' J'-^^ confide., t

.^mmell^ 't •'
'*"'^' '''"' ^'^'^' " mW^lnipossible d^dm.ttre

'' Cf d^^T^I.^'1''"*"'''
P*^"^"^* ^'f^ i^rnmiml^ remission dub fd^xnjonetion^ eette cause, la variation dans la^ieir realisable,^rL^

^

des actions de la^tanque pos.6d<Jes Jar te d^jfcndeu^*
'

-

'
'

ks affidavits soumia,eteomrii.devantrd8uh^^
du^bj^ d.i„oneUon en oette cause, la p^rU. possil^^du- Capital deZlmt

-
. J^

ftai« aurqjjds les demande^rs peuv^nt glre ^ppsds de la patWe^ ayants-r^m reyemi du fon* a^^i.i^t^ par les ddfendXJHe rlreS^^L^pas non plus dans la cat^cotiedes aortimhcr^- **.«-!. V x ^ "'' ^J"
emment

'l^^^r^. "Tf-^W^f^' «li'p.r:A

::
-^^

\"

*

;-"£-^/,-r*
.

p'^ * «
'

"
»';/
»__>^-.

Ti

^^^>A;.;;.f..kJk.iLlL._»li
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' SlTPEJt^OR COURT, 1879.'
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"
ii'i'
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ii

£bbie

M
.:\.

"•ont die plus keSr^U^^^^^^^^ ^^f-^J--

doncen,^ pe3 V^l^^^^^^ question „Wt p. produu

atf sujet dJ preti>ir«i !vnnlr l"

^^'^ J--^»"q«e« que je vicns de faire

deJdeu.Er/oSt^jt^

[^
.

^I'Se el3ei^.SiJ'!^'"f^
la^^omn,, He 03^00, etun^ le „,ont,.nt de

- ././>. J/oms, for dcfendarti^.

-S.'Beihune, Q. C.\ Counsel.

'

^-

\
•'\

COUtt SpfiRiEUKE, 1879.

-MONtKBkL, 13 JA^rviER 1879\

^ Ei« Chambre :
' ;

[
- „ . • » ," ^'"»» Papi>jeau, J. v. . <

[a/ ' - • ' , • .. No. see.
•

- -
.

.

'

'

:

-'-'^

,%. -
lablo. I'hufesior .tetint dre^^pt^7Sba?2^I^Iu'* '^"7'*''^ ''""''''.»- avUi^ea-

^7-

' ." '1

v^wwumthrir g«iU« ttWWt.JB.qtt'iU vim^^iii ,

T

^^a req»6£, du^de^and^r «po^^^ ,e d^^^^^ ^^j,

/
' . ^t^^i*" *fi

U "I

ansa ., f-' Xr

rr
.^^i

; V> ' fA-i.-.! Iff

4 '»;' ^STT" -_ .
" '''^ *

.

' mm. -
"'„

. \w
''^::"'^|.;:f''

%il.-



78 )C0UR SUPERJEURB, 1879.

n.

/

Session dc8 effc^ltTcnJ?!!; ^^f"" '^'"'' '"'»"*^"*' " -^'"«* '^'^ «" P^-*-

^Position.
^ ''""^ Propndtaire, uaais il ^ disconUpu,J d« Bui^cl

I'hJiLgrt;:^-£r:£ ^"•-^'" otiK.uvo..ientL^

.

,r
.

.
*ft^««M0P'e au d.t Warren on I'asaignant a bref <i«ai devant leS

. , - %^J»r Je demandeur :— • ^ ' / :'

" meubles « fruits s»b» „i „/„.,!• J,
' "° *'""'/'' * '» •«!«"' J«

\,, 1' do. p»-««dJiZSi:L4 ° "^ " "'°°'" '"""' >"«• -»• ""'j*

l'h«i^i;ont SilS^;/'! ^' »?* ^^^DO Le saiaiant et

Dansces causes dearjimm onf^uJ MjBftsS^I la ».i«{k.*—„j- -1
A cause des difficuys Seo^« q^Iv^^ JL '^**''"'^P"'«'<^°'»

IW (article cifaUa^

'>

-i&s

rt
—

-

"''\ "'-i
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cause originaire en prLence de toZ ' "T P«?-<^«teu,. se fait danB la

quo Ja^^iore aetion est termJo "e
^

Si 1? \
*'"'"'""''' longtempaa,^

bon coddltaner je ddfendeur ^r Jeitre '/T'''.^ f
'^'^ *^* """^^^^^l |f

I'objet il en paiera la vale^^^a ^l^oji
'? '/" *""' «''^*"« --«^ P«»

P«Pvatdd„o„c.r»„d.polsaio1.t«t^^^ I-gardfen
requite au juge - fcelui:ci ftrait rcta "ttrc llT /'

'''*' " "^"^ 1"'* pr^nenter une
est sord par fraude o,„ v^Ien Aut : w' T '" ?'" ^^

''» J»«««« ^o^t i.
t'on par le gardien

: « irgardi „ sur la In!^
*""' ^^ '''^''°'' «" '«'«'««««. '

«1 prendra d son to«r des proe dds d«tZ ""''V '"'-"'^•»« ^'fOBs^,
l^oc^dure son^maire devant le

,„' p "
f"'*:

^«»* ««'« «»« dvitS par U
^Hon. j,ge Cross furent d'avi, qlia^ZewT- "' ^"«« '^««^" «»
autresjuges on «'appayant surL autlld ^ l\^^^^^ '«» *-«
Keport«, vol. 4, furept

, d'ayis one iwf IS " ^"^ ^^ ^"^ Quebec L,.w

aude.a„de„r,s.nspVLZrntLdt;fr^^^ «-d-

H

t».ent les denx voici^Ls cesS„1 ^ °'f
"' ^"'""'«- "« admet- '

et ne pe«t faill.V.
crconstances, ce dernier mode est le plus sfir

f^^^^'^^liJ^^^^ '^^ «'*^ par analogies il

„'

«!« ^eqneatre, il p*,dra le droit qu'illTrnr^!!?''^'"',"*
"" ''«^»»-''-'-»

ii art. iiJ73 du Code Civil • «\l „. « ,.

"t!« *>« »«"» ordre ou .WctioLCrblr ' ^ "^"t'-inte par corps potir
ou ..yonetion, e^^our ro«fU .e^l";lt?r\"^
«;««/. en pfvenantou ernj.ickanthZLll'' 'T ^''"'"^ ^'«»^

eoupable de I'nn de oes actesf e d ^an^^^^^^^^^
^^^^ ^^'^n^ bW rendu

tr-nte par «orps contre Warred. LaT^ITr** «^«-« '^^'"a^der la con

-.->.e,nie,erceborsdetn:^;:rrrS^^^

d ««.gner le tiersponr qu'il pnia^ ««dS ?"',.:">'««''« on fraude. II «„«*
-porta de .ettre 1. J„ S^Znt^^:, til*> "'^ -"* ^t a
Ce^te procedure a ^t4 suivie .t^^ZZ l^"^^'' ^

\Ho°. juge Rainville, au sujet d'nn n^ 7 ' "^ ^"" '*"'"'« «» 1878 par
pi- tard fut retrouv^;«

la i^^i"^;'"^.^
""^ ''^P-. et qui sil „^-—

i>«nlop fit une opposition afc^e h»7 •
*"'*^«'"«»t du oheval par I'huisaier

^^^—

1

J^ ?"^WEg;_, Le« nvacfttii iit.,\n„* L . r—^ ""P»t.-

1 OutwaU.

daniaitdeurnetx?>uam .t U P. lyavids^Z
, ^nrZZ ''^'"' '' ^"'""^ P""^'^

'

A

i"

.^ ' T :m-

!.'
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•80, COUK SUPERIEURB, 1879.

Cruindrait-on quc-ronkivomcnt fut trop sdviire, Hans avis ; 11 y a lA une dUor6-
tion A cxcrccr

;
dc8 nicnageniciit« pourrarcnt Otro obBcrv^s A\rdgard d'un tiers

do boii'no position ct dont on n'uurait rion d craindre, loi on a affaire 4 ud indi-
vidu qui connait lu saisie, qui a acquis et a pris possession d^puis la saiaio; sa
ddposition dans la cause niCme sur I'opposition de Lightbound en\fait foi ; de plus
il a fait unc opposition dans laqucllo il a jur6 que la sajsio avail ^te faito d'objcts
en sa possession, it qu'il avait un titra-alUiricur & la saisie. Tdut cola d<Smon-
<re qu'il est de mauvaise fpi, et qu'il y a danger do l'avertir\ jDe plus cos
prftcddds sonimaircs se fonUvco diligence, et dejA beaucoup do\icmps a ««te

perdu par sa faute.
'

Lo jugo a donno I'ordro suivant

:

Vft la requite ei-dessus, le ra|)port special de Joseph Laurin, ^uisljicr de octte
Gour, anneio au brcf de venditioin exponas emand contre IcsideubLs saisis en
cette cause, et le rapport du sheiftf de oe district, vft aassi tes depSsitions de
Lightbound et de Patrick C. Wa(rren, prises sur I'opposition en cettUause do
Lightbound ct al., au sujet des niferacs effets, et lestitres inv^uds danl sa depo-
sition et produits, vu aussi I'Wposition faite par le dit Patrick C.lWarren,
signifiee A I'lmissier Laurin, rapiiortee par le sh6rif avcc sLTprocediJs cB la copie
dela discontinuation de la dite Opposition par le dit PA-Jck C. Warren -pro-

duite A I'uppui de la dite K(\n^\k, permmont et donnonsjwuvoir et autoriti ^
tout huissier de cette cour de p/endre et enlever^a .la po

j
bcflaion dt» dit Patrick

C. Warren lea biens et effets sWsis en cette cause et dfitailStf dans la cedule
annexeo au bref de venditioni exponas susdit, et pou/ee d'dppToyer ct de sc
faire assister de toute la force necessaire, d6 prendre soib des dlts biens jusqu'tk
la veute d'iceux suivjint le cours de la loi ;. apr^s avoir/

ditoppoeaiit Patrick C. Warren la presente ordonni , ^

de significr copie de la presente ordonnnnce au di/patriok C. Warren, en
I'aesignant 4 comparuitre devant nous en chambre 4 court et bref ddfai'^ar
simple avis de la part du demandeur ou dit huisater pour, niontrei; cause i
I'encoutre de la prdsente ordonnance,*fct pourquoi il Ae serait pas coodiftun^ per-

sonnelliment.aux frais des preseiites, eticeux pdur re'nldvement et I9 garde
des dits effets jusqu'a leur vente ; et I'huisBier ^hargi de Tex^utioii de la

presente ordonnance drcssera proems verbal de I'cnl^vement des dits effets; et

en laissera eq)ie au dit Patrick C. Warren, commandons^ etc.

Donnd a Montreal, ce treizi^me jour de Janvier mil ^jiiit cenJn soixant^ix-
neuf. '

•
r

' ,:\ ^Sigi^,) i^jC. Papinbau, /

^ I
S.

,'-'
'(:::-;'- Juge'C^S.

<N. B.—L'huissier 8e .presentalohca Warren pour exdcirtBR cet ordre, mais
Warren legla ct paya dette et firt(is.

' '°
' \.-

,;

Duhamel, Fagnueh & Rainuille, pour le demiibdear..,

Keller iU McUorkill, i^xu \t ^(^Q^X^Qt isaa Qn cami7 »
(i8,p,) »^ r '

"Sat-., ^ ^ ^ "* •>•'

I 1
« . j^a

••/

uh',
,

.-"^

"/ *• V*
'^'.^ .'.,:.:
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COURT OF QUEEN'S BENCH, \m
, -.v

COURT OP QUEEN'S BENCH.^
MONTREAL, 22ifD JUNE, 187

Vn lit"! '7 -

•./. V,"

No. 153.

JEAN BLAIN.

'

C^Kftndant in the Court beloK,)

" .' ,'; '''"ANV0I8 XAVIBR VAUTRIN,
'

";
' ^y^^ ^^^"'"''fii^lh* Court Mow,)

VtLp.-Thk the ktowlfdjte by a
i

ye.H5 .„,t the po«ea,ion of hi, widow ilerhf.H^., r*"""
*'"' P'«««"P""" often

i.»ps;oT^;:::^X;rr;rMiria'//r^^^^^^ «:"- »'""^«' »'

" Gonwderant que Louis Rougeau, l'ac«u<?reit- de n,irl«.. "n
'

•
^ \ '

" tonsiddrant que la donation faite par la femmG d.i Ait T « •
i, tf

<l.t Jean Rougeau a la suite de I'arr.^geJent do famm«"l
.""''"" ?" ^

«"» pu d.an*cr le t)rin«.inA A.
"", S^"^"* .<*« ^^^rfle dont copie eqt produite,

Jean R^ugea. qultXl;; ZZ ^^
-"''''* "'' P" '•'°''" *" '^ '

h pr^scriplion invoqulT
f^vet incapable de fuire aoqt^nP

«^2°S:!"!j^ ^"Fegption
in^ude n'apaypour cfil>t reztinctL

.« ,. ... .'— -. \ ....._ . •! _ .... ,*.
, '< ,

.^'^

r^,
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COUHT,OP QUKKN'S BRNCir, 1878.

\v-

Bltln
•nd

Vatrtrla.

w;;!.

'

.

'

''-
imn,«iblo,loyd,«)o .cquinkion mbm^BJ^r^on waai quo oo^le do« fomme
cominunc'cnT>ic.rw av.c lui^cljio mm cnfufg, « Writiort, n'oDt pu aider k
dm,uicM, a obunir 1. Iib4ni#d qu'il dcnia/do, d'-atant plun que lui-moim). lo
drffondeur, .voitou parfluto conntiManco do toll.o reonnaiauanco do la' pare du
dit Louis RouKoau, en ayant, agf oomifllo noUire, lora de la coDfeorton ot
r<S(iaolion do I'acto ; •

4
'

"Cj)n«id<5rnnt qu'cij con(«5quciiio"le8 dt^fenaei du d«Jfendcur doivent filro
ddolardoB mal fon^tjcs et qu^ le dMndeur est bien fondd dans adn wtion d($oIaro
remplacciiient rdoluJ daps la declaration : " Un emplacomeh*, eto.,' ' fH dont le
d^fcndeur »^^ait propridtaire ci. possession A la date de rinstjiution dol'aotioH,
affectd et hypothdqud en faveur du dcmandeur pour le paiement do la rent^
constitpde de «12 par an, payable A la Toussaint d6> chaque anndo, et au capital
do la. dite rente, le dit capital remboursablo h volon^d en deu paiei»entt dgaux
dcJlOO chacun.tel que le constitut a «td dtabli par adto de vente duement
enrogixtrd, conscnti par le dcmandeur au nomnid Hypolite Lanotot, rocu le
29 8cptc„,brtf 1847, devant MtroLabelle ef confrdre, Notaires, et dont copio ea*
produ.to avcc Taction.,, Declare de plus lo dit inimeuble affectd'et bvpoth«Squ<^

.

m paiement de la somnie do «60, <Jtant pour cinq anndes d'a^rdrages do la dfte
fgnto constitute dcbues le Icr noycuibre ;1876 ;

'
,

'

» Et condanme le ddlendciur eomme ddtentour du dit initueuble k titro de
propndtaire, i lo ddlaisaer en juMide, poiil- qu'il sditvendu surle curateur qui
sera crd«S au ddlaissenicnt, si niioii

$60, intdrats et frais
;

"ce

'd»la Hignificatibn du pr

defcndcur purenient et'^simp'..

ct frais, dcsquels.ddpcns ^str

avocuts du dcmandeur."

^i^ie payer au dcmandeur la somme de
lir sera tenik d'opter sous quinso jours

jsinon, et le ddlai pai^, Oondanine lo

}mg»*de ladit^ souimede $60 intdrets

icordde a Messieurs Fagnuelo ot Mum,

J

. ,

The Judge, in renderiag judgi^nt, made ffie following observations • -
i ^«. j' "T '''^' ^" PearceV8.Kaiglo,la donation de Samuel Sheny a

•

.
^>»enry Shcny, 1 auteur de Kaigle, comportait la clause dc/mnc et quitte, et on

.._-- nc vouluit constitucr Henry {^beny en mauvaise foi que parcequ'il savait lors do
>

^'^ ~«" q"«'« Pri^de vente, 4 rai.*n«uquel Kaigle plaidaitcrain
; trouble,.dta.t encore da. La Cour d'Appel, ainsi que trois juges do la Cour

Supdricure, ont ddcidd qu'cn cflet cctte connaissance ^«vait pu cnlevcr au
possesseur la bonne foi n^cssaire pour prescrire. Cctte autorite est certainemcnt
des plus imposantes a raison du nonibre des juges qui ont appuyd cbtte opinion'
Mais tout en ddolarant ^jueles raisons donndes par M. lo Juge'Caron pour la
Cour, et rapportdes dans lo 15e. vol. du L. C. Jurist, p. 227, sont p^u satis-

• faisantes, je dirai que dans la presente cause, il y a plus qu'une simple con-
„- naissance du non-paiemcnt d'une dette, comm^ c'est Ic eas dans cette cause de

^ Fearce vs. Kaigle: il y a la reconnaissance in&mpje I'hypothique par Louis
;,
Eougeau dans son propre acte d'acquisition. "JI est conven^cntre les parties"

^^^, dit I'acte de Dupuis a Uougeau, « quo la rente constitudetmy,o.«<e' »ur Vem^aL-
-: ment sm ditigni et vendu, demeurera a la charge du dit vendeur, qui pron«t)t

sloblige d'en hitiTha personnelle affaire, de maniere que le dit acqudreur n'JZit
^amau IrmhUni inquieU:' pftur MHTir(^'rJitfflrantift4a.deMWBtii>ul^ef.eiBp$^

^
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cncr toufl troublo* im* »_ »
"" «

,

g.rantio A donncr A l^udrcurl ,„''
'' ''"^'^^^^^^ «" mOno f-

^-

Benry Shcn^, |e vcndeur do Sic ^r'*^'
'"""^ "^ -l"'^" « P" proM

pr« do vento o„ question d.„a fos1^ ^ "'' •'" '^'*' " ^^-i-^

!

-rvon., , ,j^„ doce co„«ti ,t dC ^neZ *™""" ^"'>>-,io„t |„
vendeur lui donnait une bvnofhJ,?! *'™P'''°'""«nt so trouvait «rev^, «oa

^- co„.d.^.cqu..ur dr:'i";rrrr, "t"'^"^
«-«•'- 1^«"

»a possossion avoit nonr ««• * .
' ••

-t que io conBtUut\ffle:t
; l^^^^^^^^^

-• ^^^ '« oas actuel. i, 'Z"/

> prescription invoqude.
"' ^"'' *''* ^^ '« ''^"t ^ Joi pour acqudrir

p^e:^"^^::^;: S^:::*t '^"^ '''*^''^' '^ p-^-- ^^ •«-

'"

^
non plus exompto du ™S«. v ce Lot^R^'^"

*»« ^» «-i^a«te n'a pL „

«heta.t pour la oom„.u„.„te qu'i, Ivait^ t"^"" *'" »°''«*'«'^ <*" »"Pui8 '
'

q». par sa bouoho oou.u,o cWak"" !^; ^^7^' C'dtait la coma.unLt^ " '

dissolution de la eommunauW 4Zl .'"''"" °*P""»*^«^ 'Vte. A 1.' •

;-on desa part dans I'i^JX{:;jp' ""T'^^'
"'« P" P-^cpe ..."

fonndosauiitre
d^quisition.-wV ^tivt/ V'^'V"^ ^^oUrMions Z-

mgemeht de fainiHc produ'i t leu ZT '" ''^'''"'''.^'^ h'^'^itlers. par Var-
'

- po-sion vieieu^ , „ ;;::;;^ i;:?^,;"!™^^'
»'» «"f q«; join!,:

femme en cddant «<>, droifs do commuL Tl ^ .
^' ^^' '" '*«"«tioa cetta

»va.t achctds dca hdritiers nar J^ '' '^'"'*' «"°°«^«ift qu'elle mLo
<i- hdritiers et l*un de eTcTdantTr^' ? ''""'"«• '^ ^-'v «o%lu -"
« «nepo.ossion.ouvelleex^pt^iu'S^ n.i.ssance cbeS eet h.ri ior

,;e pouvau pre«crire co,ame>4^^t"* '^^ '»"««*'^"- Si Jean Kougoau

^epend»i;tje ddfenruTpourSe^'^ '*'"*"* aonatiire^e sa „,6re e^
-P^Fc possession celleTe Crul tue^:'^^^^^

'"^^''"^ '^^'^ J-^-

1

^^^H-l^t, a raison de sa mauvZT^ !^S
'*'^n Rougeau, <^ oelie^r,^

.

S' I'hypoth^que n'eut pa"^{^j '^^'^"^^
'^'^'^fl* etre renVBydes:^f

^»«gea«,qu'ilVyeute„^lretn^^^
^i""

''"*** d'aequfsifcion i^onis
r"-^---derh;pot,4rp"^

V.

Mate

$'
•<fi'

{)'

y.

itKF
fi«t90fl aTcc ocHo w tii PHaiw'

aote

!e oda-

^^
*••

y
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Blain
and

Vitutrin.

» .

naissiince dans le sens de la preuve luite dans cotte cause do Pearce vs. Kaigle^

ct dans le sens des citatioiHi Faites par le d«$fendcur.

NotVe Code exige la bonne <oi pour prescrire I'hypotji^ue, tiomme I'artiole 114

de la Coutume de Paris J'exigeait. II est vrai ajie certains auteurs, ooqtme

RouS8ei;iu de Lncombe, Grenier,^^)elvincouft,.Durttnton, ont cru qud la connais-

sance d^ la dette par I'acquereur au inomcnt de eon acquisition ne pouvait paS lui

cnlcver'sa bonne foi, tanC qu'il n'avaiVpas promis payer la dette lui-m6inc; mais

lin };rand nombre d'auteurs, tant sous lAncion^^Proit que sous' le Droit Noqveau
en France, ont adopts une opinion contraire/ iBt Troplong suivant inoi fait bien

. ressortir lb defaut de Icgique- des premjefs, i^ns sonarait^ des
,

privileges et

hypotheqiies; 4e. vol. p. 48 et suivante*/ En pijrlanf de I'opinion de Laco(nbe,

Cateliin etVdcs autres, il dit: "QuoUe est en efftjt la raison que donneni; les

nut^urs po^r arriver a ce r^sultat?/ C'est que Kacqudreur apu croireque le

vendeur pj^erait les crrfanci.ers et d^gagerait I'imkeuble, et que le silenw des

creanciers, Aendant le d<flai de k prescription, n'a pu\quc le eonfirmer dans cette

idee Mi«s cette raison est-clle bien solide? Si I'acqulJreur a pu croire que

lo debiteur ptincipal paierait il a dQ croire aussi qu'il pourrait ne pas payer. Car
cette hypothoW est tout aussi probable que I'autre," etc. J'ajouteraismeme que'''
dans le cas ac^uel il ^{ait plus probable que le capital au moins, car o'^tait un
constitut, n'eta|i^ pas pay^. Les memes principes rclatifs a la bonne foi que doit

av«ir racqu^rejur pour prescrire sont aussi czpoi^cs par le meme auteur dans son

Traite des Prescriptions, ct quand il dit dans son Traitd de la Vente, No. £62, que

quant ^ Taction en, resolution, I'afcqudreur pourrait la prescrire malgre sa con-

l)aissanc4> que le prix fut encore dft, il fait de ce cas une exception, parceque, dit-

il dansle No. 659, la jurisprudence a en general une tendffice mai-quee a dcarter

I'exercice de Taction rd.solutoire toutes les fois que les circonstanccs font prdsumcr

que le vendeur y a fucilemcnt renonc^. Je iie veux pas dire ndanmoins que je

ne suivrais pas la jurisprudence ^tablie par le jugeinent de la Cour d'Appel in re

Pearce vs. Kaiglc, si ce cas etait parfaitemcnt analogue, mais ici, il y a dans

Tacte d'acquisitiori du posses^eur la reconnaissance formelle de I'hypotlidque.

Defense renvoyee et jugeinent pour le demandeur.
'

\«
Lacoste tl- Globensky, for appellant :

—

' La declaration relate les faits commc suit

:

«

Le 29 septembre 1847, Tintim^ vendit h. Hypolitc Lanctot un emplacement

situe h, St. Edouard, pour S200, que I'acquereur garda ft constitut. Ce
constitut fut stipule rachetable a volonte en deux paiements t'gaux'de $100
chaeun.

Cet emplacement fut vendu k Chs. Dupuis, le -7 mai 1855 devant Mtre
'Blain, N.P., et par cet acte, Lanctot s'est charge du paiement du constitut.

En I860, Dupuis a vendu devant le mSme notaire Templacement susdit i

Louis Rougeau par acte du 11 avril, 1860. Le constitiit est bien mentionne

k cet acte, mais le vendeur s'en charge, et pour sftrete de son paiement, il

hypothequa un autre terrain lui appartenant.

Louis Rougeau aposs^de jusqu'i sa mort arrlv^e au commencement,de 1863,

puis, dit Tintime, par un acte d'arrangeinent du 5 mars 1863, et par un acte

de donation du 11 juin 1863, ^e,4 devant le meme i^^otaire Blain, Jeaa

Rougeau, fils de Louis et soQ^t^WHer est devenu proprietaire de ce terrain.

x~
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iaroe vs. Kaigle^

^____
86

Le ,29 avril 1868, par uli acte pass^ devant Mtre Blain T«»n to

'

vendu d M6dard Fouorault avec laVrantie de sriite et'«l? ^^" ."

prix do $50.00.
B ""w ae ses taits et promeases pour le

Les parties, est-il alldgu<5 dans la declaration oonnai8«».V„* l'.
• \ '

conatitut et ...e raequW s-est eharge deson' ;::^^^^^

.0. IWeoee du ^^^^^ .^TXl^lTZr^.

insistant particuliiremeDt sur 1« f».f I i

"P""/ ^<'"" Rougeau en 1860,

ve.e -e Isont.T^^^^Z. t'^rtrZX:;^^ '^

-
en relatant la possessiomWe.Louis Rougeau de 1860 A f«fiQ

!^?^ ?°""""
co™.e„cen.ent de I'ann^ 1863. laissafr^u h^rLrs^^^ifen^r^'T -

Depuis lors, Fran^oise Chicotte posseda jusqu'au 11 Jain I86q pf a ./
derni^re date,.elle fit donation H son fils Jean du dit empLZent fl' I ]"
certaines redevanees et da p,iea.ent de certain^s det^

^"'"^ '°

Jean posseda remplacetoent jusau'au 29 airril iflRO x , .

««. d.„»„ d.H n ,e ™„di. i l.ppe,.„. ,Tre^Zj^i^ '""' " *

de IWStuHoo de l'.otioB, le 23 oelobw^76 '•*°"'' '*'

La seule question qui se pr&«nte est'celle^ ; tea auteurs de lWl,„f *
1 appelant lui-meme dnt-ils ^t4 de bonne foi ?

P^*'*"* *'

Bltin
and

VMtriB.

s

vu»
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Vantria.

i:

» ^•

•i'."f.,i.

\ V

mentionD^c A «,n titro «fime, Ig oonstitae de mauvaise foi, et ,i. plus que jLRougeau qu. a acqu.s de m m6re par I'acte de ddn.tioa en \L iM n'.lque oontiDucr a posaessioa vicieuse do Horfpdre dont il ^tait iLritier, e't que 1^bonne fo.„e„,ta.t ^.a, ehe, les autcurs de, I'appelant, quin consiqueL edernie n a pas pu preecrire
; de plus que Vappelant. ayanVagi comu/e nZZ«ux actes de 1855 et de ]860 aus«i bien qu-Jelui M^.v^CZ Stnacqu.«t.on u„e connaissance de I'hypotheque qui le oo|tUuait de mLZloi et l'emp«cbait de prescrire.

/? " umuvaiae

II est a rejnarquer qu'il nuffit A Tappelant de reniontc4^a l'„ete de donation de

Silt"'"'
"""^""^ '"''' "" ""'''

""^^""f
'
^-^'"^ '^ P-"P'

15e',^lTf'^';^'"'V''"T ^' ^"'S'" * Pierce, iportde a la page 227 da15e vol. du Junst, qu'une donation pouvait servir <fe base i Ir prescription ded/x ans, CO qui est un poFnt 6l^mentaire da^s le drX
f'^'^^ma de

L'intim<5 objeclfe que Jean Rougeau ayant 6i6, Jelque temps ant^rieurement
'

en po8«,8s.on de pfrtie de cet immeuble coLe iSritier de sonX nTp • -Vque^ntinaer la, possession vicieuse de sonT p^^^t^e^-S^a ^^^^^^^^^^don^op; ,1 n'a pu que eontinucr cette Aosse^ vieieise.
^ ^

^l^tirquo., d'apr^s I'lntimd, cette posskssiou du pore est-elle vicieuse ? s
l-arce que d apros lui, le pdre avait eJi couiaissance de I'hvpritUue lors a«80D acquisition, et que mention en etait fait,- au contrat

^P"'"**"*' '°"^
o.^

«"Pr''«'^"t/i"'' cette connaissance soit fatale, et en supposant que le filsc«h. „t.er de son pOre, n'aurait faitqu. continuer la pos^Lon de son pf
'

im\ e 1 Xrf" ""7"""'^ P?"''^^'''" '^^"'^ '^ 1'-^ d« donation ?;

«^;i:±^ ''- ^'^^- --'-ce qu-alor.

'^.n suppc^sant m^me qu'il aurdt eu con'naissance di^stenee de Hvpcrtl

de 1863 T X ''' '" "•^'' ^"'" «" *'* ''«"- ^existence, lorsd^
n^il ^ ^^-V"«''t «>«. Et Bous pouvons dire que ri „ dans laWjepjouvl. que Jean W.au. I'auteur de I'ap^lant, .^t eu connaissance'<feStence de l'hypoth*q\ lorsqu'il a acquis desa n,c^re en 1863 s

"

8. cet actede donation est insuffisant^our asseoir la prescription decennale
1
appelan peut bien re„.on^r plus loin et jusqu'au titre de*^.puren 1855

'

^X^::^^ ^ - ^'7 ti^'n.^.;^^^ 1.

. "CeiuiqqiacqivettiffiibonneVi, ditr article 29M r r «i„ ,-, .

t«rZ' Tr'°i"'f
Vl» n^Mgence ..1.riW d. o,«» pei,

*

"MP

\,'

^^
*•

V
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n;* paa empdoh^ leun ayaDta^ause de presorire 4 I'expiration des 10 anD^es. II
en C8t de nteme et A plus forte raison d6 la connainanoe, qu'a pu avoit de oette
hypothdque I'appolant instrumeoUnt oomme notairo eo 1865 et en 1860.

Celte oonnaissanoe ne peut pas militcr contre le notaire qui, lui, n'agit pour
ainsi dire qu'en sa quality d'offioienet toute OQanaissanoe qu'il peut aoqi^<Srir en
cette quality ne seinble pas pouvoir etre invoqu<5o contre lui.

D'ailleurs, cette oonnaissanoe do I'existence de l'hypoth«iquo en 1855 et en 1860
ne peut 8tre invoqu6e puisque, oomme nous Tavons dit, le titro qui sert de base
u la prcMription ne remonte qu'a 1863. .

Cette question a 6t6 amplomont traitee dans la cause de Kaigle & Pierce, et
Dous y r^ftrons ainsi qu'aux autorit^s qui y sont olt^s.
/

'
'

. ,

Duhamel, Pagnudo d; Raimille, for the Bespondent:— A
^prescription de dix ans, poiir acqu^rir ou lib^rer an hnmeuWe de charges

ok hypothdques, ne peut fitre invoqu^e que si elle est acooi«>agnfe de tilre et
boMfoi. Eneffet la Coutume de Paris portei Art. 114,.,"Quand aucun •m^i joui par lui et ses pr^d^cesseure, desquels il a le droit et caude,
' d'h^ritage oU rente, k juste titre et tU, bonne fox par di^ ans entre prisons, et

^'
vingUfts entre absens, fig^s et non privilegi^s, franchement et paisiblement, sang

'• inquid^tion, d'aucune rente ou hypothdque ; tel possesseur du dit heritage ou
" rente a\^cqui8 prescription contre toutes rentes oa hypotheques te^tendues
" BUT ie.(ilit heritage on rente."

'

L'arl?cte\ll3 venait de faire une d<5claration semblable pour acqudrir la.
prescription (tontre le veritable proprietaire. , .

L'art. 225rvde notre Code Civil porte

:

' ^
.

2251
:

*' CeM qui acquiert d^honnt foi d%ir titre translatif de^ropriiti,

'I

un ipuneuble yorporol, en present la propri^t^ et se libere dus strvitudJ,
" <*«'"5'e« «« hypMieques par une possession utile en vertu de ce titre fDendant
"dix ans]." \ *

. . H~
Get article, qui reWoduit le droit ancien- et^notammenj les artioWs 1 13 et 1 14

de la Coutume de Pyis; ne fait pas de distinction entre la presolription pottr
acqudrir la jiroprietd eVoelle pour lib^rer des hypotheques ; il faut (iana ch^ue
casqufr deuA oonditi^s se rencontrent, savoir :'*lo.- La bonne\foi dans
I'acqu^reur, 2duun titreWaiialatif depropri^te. - '. \

Or la bonne foi n'existdpas chez celui qui doutaiC du droit de proprie^ de son
vendeur ou qui isonhaissaiU'existence de, I'hypotheque, bu servitude : Ti'oplong

'

presoription, 8ur>nicle 2269 No. 930,-1-4 ; Troplong, Hypotheques, No, 880 bi
881. Pothier, Pi^sbription.lNo. 126, 127 et 128. Coutume de Paris, art. 11
et-114. Grand Cout. No. eVt 7.

En effet la chose n'est piL conolliable. La loi vept ((rot^ger ^elui
aohete une propriety de laper^nne qu'il oroit le vrai propri^taire, et qui
tout le prix d'achat, oroyant la pkopri^te libre d'hypotheques ; mais s'il sait
la propridtd n'appartient pas au veVdeur ou qu'ello est charg^ d'hypotheque
n'est jjlus oet homme de bonne foi que la^oi veut prot^ger.

La question ne ^parait souffrir adcune diffioulte. N4anmoins U y a un jJg©-
*

ment dfe la Cour do E^vbion coiifirmA en appel, dans la cause de Fierce & KvIqU

BHiln
•Dd

Vautrla,

*/"

iij&fcEA-i=*t-iiil iSiJ'
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,

Btein

— »••
• Vutrfn.

foi e. do afro, d.„. ,. ;e„„aL, 1.Z fci"!J r°r " '°°""

dire que Ics rnisons donnoes par I'Hon Juce Cnm„ «,„>X . r • ^ ''''

q«e I'aveu do h t,artie adv«r«« n„ .„ L^ii„_' ''''
'T*^'"'

*" '«eonn«'««ant

luvepar dcritsuffiaait

qne
1
aveu do h part.e adverse ou le conwiencement dc pipour juatifier uno poursuite sur un tel contrat

'

constitue pas en mauval^oi: on .n A'.Jl \T'"^'' '? bypothoquo ne le

la bonne foi n'est pas

|e bypothdque par dix

„«„.*•
«^_w.i BcquiBiiion do I'cxistenco (

const.tue pas en mauval^oi, ou en d'autros termes que
ndcessaire au t.ers-detentcur pour libdror sa propridtd d"u
ans do possession ?

r r u

^66 et 2180 du C«l« N.p„l&,„
' ? ' f '^''"°"°° ''°' "'""l™

La bonne fi)i est requise i^owr acy«<fnV, dit I'Hon Jhm BAr»I.»lA* •

pas pour m^rer.
^e i>ertheIot, mais nou

l-oute cj^tte theorie sur la prescription lilirathe (16 L. C Jurist 23n -,tvraie, mais oe saoDliana mu <i.i -*- •
^ «»uris»j ^dl^, est

d<JchJrgeKmmeubKelwl ^"i."*"" T'^P*'- ^» Fesoription qui
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tm immeulk. C'eM I. n„„,i",r '"^T?" '»"i*'«. /"»«»« «( milt, de

09fiR «„ •?, ;
^"""^ "" R<5vision et ccux de la Cour d'AnDel L'nrT

lit quapd laCoutume de Paris rart U±\ «« f ,^' """*'*' J"«e litre ?

I
- ft

iJ'.ailleurs en France meme. ou lea di«Tw>qU;nna J- 1 i«
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Btain

Vaolrin.

da diro do Kuite quo la bonne foi n'est pak n<5o68Mire uu tiere-diSteiiteur, et qn'it
presont toujoura par dix ana, s'il a un titro.

Sib A. A. Borion, C. J. L'appolant mt Ui ti6n»-d<Jtontour d'un oinplacoment
quo

1 intimd a vendu & llypplito Lnnctot. he 21) wptembro 184>, 4 la oliargu
d'uno rente constitute au onpital de $200,

„
L'intlmd le pou^8uit pour faire ddolaror que cot emplaoolnent est hypothdque

au paiementdo la rente, et pour oinq ann^cs d«rr<JrogcH do cetto rente ho montant
a «bO.

L'appolant oppose Aoctte action la" proscription do dii ans tant par lui nuo par
Bcs uuteurx. •

r i r

L'intimi a rdpondu i oette defense
: que l'appolant et^scs autours connaissaient

lorsqu lis ont acquis rinimouble, qu'il avuit dt^ ^revd do )a rontj) et qu'ilH
n'avuicnt pas cu la bonne foi requiso pour presorire. II fesait r<hiiHter oettc
jonnaissance du fait, quo Lanctot, lo preneur, a vendu oct emplacement ik

Charles Dupuis le 7 mai 1865 en se chargeant do payer lui-mUe la rente
; queDupuis a revendu le mgme emplacement a Louis Rougeau le 11 awil 1860 et n

constitu^ uno hypoth6(,uo en favour do Rougcau pour lo garantir qu'il ne serait
pas inqu«$td pour cette rente

;
quo I'appelaut en A^i qualitd do notaire « recu ces

deux actcs de vente, et qu'il « personnellciicnt conuu quo I'emplaooment ^tait
,
grevo de la rente dont il est question.

L'intimd alloguo de plus que Louis Rougeau a possddd jusqu'A son d^cdsen
1803, oet immeuble qui est alors ^chu jJbur moiti<rA sa veuve pour son droit de
communautcet pour I'autre moiti^ A ses six enfants

; que ceux^ji ont e6di leurs
parts A leu^m^ le cinq mar8^1863

; que le 11 juin suivant la veuve Rougcau
a donn«5 la^liW de remplacement A Jean Rougeau, Tun de ses fils, qui I'a

^ossddd jusqu'au 29 avril 1868, 6poque H laquelle il I'a vendu & M^dard Pou-
crault qui I'a cddo iiuppelant le 12^ai 1868.

Les faits .no presentent aucuno difficult^. lis sent constates par d^s aot'es
ajant date certaine.

Mais l'appolant prdtend quo la oonnaissanee que, soit lui-m6mo ou sesauteurs
aurajent pu avoir do la rente, no. ppuvait les empficher de presorire par diz ans
la hbdration de cette rente. 11 fait une distinction entre la prescription Mum,
acqu<5rir et la prescription pour se lib<Srer. Pour aequ^rir par la prescription de^
dix ans, il faut, dit-il, la bonne foi; mais pour se lib<Srer la bonne foi n'est pas
neces«iire. Or, danr Tespdce il demande k 6th» libdttS d'ane hypothdquo, et la
prescription qu'il invoque est liberatoire et lionNicquisitive. 11 n'a done pas
Jbesoin de la bonne foi.

Co raisonnement porte & faux. L'appelant n'a jamais aohetd h la charge de
la rente, il n'a jamais U oette rente. S'il la paie o'est 4 I'acquit d'un autre
Ce n'est done pas pour se lib^rer qu'il invoque la prescription, mai> aoiqUement
pour acquerir un titre incommuUble & la propri^td qu'il a iMsquise,

^

En eflFet voici ce que dit Pothier en son Trait6 de la Pre8oriptioi»,<5dltion de
Rugnet, f \
No 127-"^contraire la prescription ^Ublie par I'art. ll|^(delii Cdq^ame

' •** P"'") «»*.^f prescription k I'effet d'aoquirfr; elle est foiid^ anr U japtfrv
possession qtf^fe possesseuf a eu de Thiritage^ndant le temjw requit ^ux\

.iMsi^A
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P.ri., qui .di,.r„n.pi„u" jt.
»"'"»«. "".q-c «ll.d.

•-de rwriug. 'jij;x .^.".."sSdriv
'":" °' • -"^

•» d. pomcKion, elo." \
'"*"''»" d« 1 bjrpolleque p» dii

nTr;:ztrr.^"tp'3s^7r';?;'/i^
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Blain

VMitrln. A^rLTy ;''T"'
'"^ '• "''P"'*''"''' *•' '"t""""" "rttqul ooD6ro>. k mdU)do«

au Lhatclet. CeUo wnfoi.ce avait ronvoyd la doHiiindo.

.
Cct arrflt o.t irriVrt.cl.ublo. l\ dtnit oon.tnnt ,,uo Ic tiorn-noqudreur n'tftit «a

CODn«....„co do n.,jrpotl,.V,uo dn ordancior pournuivant, qu'apris ««. .oquiaidoo
« la tour a juj.,1 quo cetto co.,..ni«Hunco no«ufl5«it p„H pour intorrolnpro la prei.
onption, ma,, qu'il fallait u,. .journcmorit rd^ulior. Kn d'autrea tormoH, 1. Oour
• jug«5 <,ui| „ cUuit paa ocooHHairo quo la b<,i,no Ibi da tlora-drfteoteur durtt pea-dant t..ut lo tcnpa requia pour prcHcriro. H „> avuit auoune nioo«itd do ddoidor
que la connawManoe doa hypoth^quoa. que Jo tior«.ddtontour aurait cuo avant aoa
2»""t'on. JtUruiauit ou no drf,rui«.it p«a tu bonnp foi, puimjuo d'aprAa lo. fait*
Ottto q^o«t,on no no pr6Honti.it pan. -fl ent plua raiaonnablo do oroiro quo o'oat
«ur f.ut quo 1 .jfqu(^rcur n'avait cuU„„i.„„„eo do Thypothoquo qu'aprAs «,n•cquiMuon quo TarrOt a d.d rendu, iutrcn.ont loa uuteura oontlmporain- n'.u,,
raient pas nianquo do le oonjni(^B,ter,/v .

Ca.elnn liv. 7, ch. 21, dit a«««i q/l „ 6,6 jugd quo la oonnaisaanoo quo I'who-
teur av„,t cuo do

1 hypoth*<,uo, par la ddolaration quo lo^vendour lui en avait falte-

nlT !?! .' r'°
'"'" P'"""''"^ ^' ''«" K-^'-^'^ "'"^"^ P«« «"»I>6oW I..

Cr^' A- T\ ^"*''"''' ''"• " "PP^'" '^- »"«»« d« P-rleoiont do Tou.

Zakn' ""' ' "'>""''°"''t'"'«o«de la dooiaion A laqucUejl fait

Maia on supposant quo I'arrfit do 1684 ct oolui auquol r^ro Catolan .uraiont
rdellement jugo la question, 9a no sorait apV^a tout, quo deux arrflts iaoKSs i

exccpto KousBoaud do Lacombc.
'

-.

^^'»P;«« '•"'«<''« i;251 C, C. " Colui qui aoquiert do bonne foi et p«r_iU«
transia ,f do propridtd. un immcuble oorporel, en prc«orit la propridVtf etso
hbcVe doa aorvitudos, charges et hypothAquca par une poaaessioD utUo en vortu
do CO titro (pendant dix ans.)

"
.

-

II n'y a do nouveau, dans cct article, que la pdriodo do dix an, robstitude-i
dix ans ontro presents et vingt ans entro absents, qui se trouvaient dans I'art. de
la toutufce, et il doit reoevoir la m6mo interpretation
Le savant avooat do I'appelant a oitd A Tappul do ses pretentions plusiours

autoursmoderncs, comn,o Duranton, Tit. 16, No. 364. Grenier des Hypothdquea,

No. 32. Delvinoourt. T.t. 3, p. 385. Not? 3 de la p. 182. et enfin Bugne;
dans son Edition de Pothier. Tit. 9. p. 363, No. 2. >

Cos auteurs «<5 fondent 9U sur la diffdrenoe ent« Ics termes de I'art. 2266 daCode Nap. et ^ux de I'art. lU de la Coutume, difference quo Troplonga
«.gnal6 au No 851 de son Traits do la Presoription. en la qualifiant d'oubli e^

ZITaM^Ta' °" ""'
""f

P'^*'"'*"* jurisprudence qu'il. font htaalter de
1 arret de 1684 et des citations de Kousseaud do taoombe et de Oateltn aiixqaels
plusleurs d'entr'eux referent.

^

m^^Z'Z ??;f'/™P'°"g'
T'-it*^ Priv. & Hyp., T. 4, No.. 879.W

881 et 882, etablrt d une manidre ooncluante que I'acquereur qui, aa momentde
son acquisition, a une oonnaissance positive de I'hypothdque. n'a pui la bonW
foi requiae pour presorire par dix ana 4 1'enoontre de eetto hypothdqw.
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,

"• ••\''

me la MDt«Do»

Ko«a p,„i pi;X A r/oTtr '• "'"•• '^«'--

" Q«.nd done y;t.ilCefo '„'',• ^"^^^"'P- »"H.e.prim« comm. .aU.

"d.DB «>. ta.or.noe dos droits de-ort' T""'^ P""' '" tien,-ddtJ„te«r

"d^. lora ,iui-oi doit fltr'™ lldln "'
„
^P«""*«-'- «' P"'ii^«i^-; et

"moment de son .c^ui^itioV? 1 '^^^ •"•<Jt«t^«. de bonne foi qui. .„

iia Voritd est que sur oe noinf «••> j' -n "* ' s^

"dcshjpothdqLou dcsprYi?Lrrev.rf"" \ " """""'""""^ P""'-«

" voquer I. bonne foi qui L Lrl«,T7 «'»««.«a„c«, dans le cas d'in-

"PHvi..gi.sou b^poZii!: rer;rrii:drr'r'"'^- "^^-^^
Les arrfits n'ont nos t«,.!n„« ^.I

^ ,
P""" ''« dix ou de vingt ans."

1835.-2 2,3 ; de 4u 1J avrU isaf^ ^Tg^^,^7, ^«35. Sire,

der que la oonnaissance d'insoriptions hvZ!i 1- ' '
" "''* ^"'* 1°« <^^'"

«nr en mauvaise foi.
""""P"""" ''JPoth^oa.res ne oonstituait pas I'aequ^-

Celui de Nim^s du 19 fiJvrier 1839, Sirey 1839 2 4RK •. . •

q«e la oonnaissance que Tacqu^reur a^ait 1» Z a
' "' '' *"* ''"' J"g^

vndeur n'ayait pas L(, Jt Tn LtldC • T ^"^T '*'9""'''<"'. <!»« «on

p-H. r '^'-- '-etior;vrt^i^:jr^^^
«t contraire 4 un arrfit de Paris du 20 janvLTglii pTszVTnT"T•ous dee oirobnirtapeea analogues. II est de nl«-^ .' \ Z

^' "' ""^"

Blala
••4

VMtrto.

fe'
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94 COURT OP QUEEN'S BEKOH, )878.

A WHionnaire do partie da prii d« vonto, lui oppon qu'il j mil dw hypotK*qti«.
«ur oet ioiincuble ot il offrit do payer of qu'il d.!?nit, ^n par l« <l«niand«ir lyl doo-
nant caution qu'il no rarait poa troubW. L« domandeur r<«pondit qua eea hjpo-

^
tliiqooa ^lalont pn;aoritoa, ot qu'il no poufait plua «trt» irojibM. Kaiglo rApliqua
quo Hherrjr, mn voodour, oonnaiaaait oca hypothdquoajorequ'il avait aoh«t4 I'in-

meublo; qu'il en avait ni^nio paj^ uno partio dopuiii, et qu'il no pouvait pKiay
avoir liou H la proaoription. LaJL'our do Circtiit renvoya loxocplion'do Kaiglo
ot lo o^itdamna & payor la aomino dcmand<Jo., Co Jugoroent paralt avoir M
oonflrnKi on r<5»iMion aur I'autoritji do Duranton, T. 20, No. 315, qui aoal do aon
avia, ra ju8.,u'A diro quo la bonno foi n'o«t paa ndooMaire poor prcaoriro lea hypo

"

thiquon, ot quo lora m<tni« ^u'elloa nuraient kd d^lardoN Jaii* son aoto d'aequiai-
tioii, rnoqudreur pourrait onooron'on affranohif^par U prcacriptioa do dix ann.
Kn appcl, lojugoin.nt a df6oonflrini Aur Tauforit.* doTroplhng, Vonto', No. 662.
oik il parlo do la prescription do Taction nJapfiitoiro ct nul lenient do la proaoription
dea hypothdqaca. Cotto cauw, jug<io aoua-dea oirconataDOoa ai diftrentoa, no .

pcut guiro aorvir de guide daiv colloMjl. .. , -

Los faiU ioi aont dcs plus aimploa

:

Louia RougeaU a achcti, oonnaiaxant I'eziRtenco dc la rente qui est mentionndc
dana aon aoto d'acquisition. Sa vouvo, oomnio commbno, et aoa enfanta, mn
hdritiora, ont Hucoddd ik aa posaoMioo vioieuso (T^oplonK do la Proaoription, No.
932), ot Jean Rougeau I'un dcs onfonta, qui a pomM6 la propri^td ju«|u'au'2f>
avril 1868, n'a pas pu proacrire parccqu'il n'u Fait ^juo oontinucr la posjcBMon
do Borf pore, Louia Rouleau, et qu'il dtait ccns<5 en conniiitro lea vices. Pou- .

crault qui a achet6 en ]8CS est lo scul qui ait oowmencd H pos^ddgr doboana
.

foi, infti» la prescription n'otait paa encore ocquiao en octobro 1876, loraquc
cotto action a 6t6 portdo.

Lo jugcnicnt de la CoUr Inf^ricuro, (|ui a ronvoy<5 Texccption do- proscription
ct declare I'immeublo acjuis par I'uppclant hypothoqud'A la rentb on favour de
1 intuiid, doit etre confirm^.

Ramsay, J. .The solo question rai^jed by this appeal is whether tho know-
edge of the existence of an hypothec, prevents tho prescription of ten yours /rom
running, and whetliOr tho knowledge of tho notary who passed tho deed is such
a knowledge. It appears to mo that tljo second branch of this enquiry gives
rise to no sort of difficulty, and that if knowledge of tho existence of tho hypothec
constitutes bad faith, it is totally unimportant by what means such knowledge is
ncf|uired. The real difficulty arises from tho intcrpretotion to bo given to Art.
225rC. C, and whether any distinction is to bo made between knowledge of a
bad title and l«owledgo of an encumbrance. In other words, it is contended
by oppcllant that " knowledge " is not synonymous with « bad faith," that
knowledge may, but does not necessarily constitute bad faith, that it oonstitates
bad faith where tho purchaser knows the vice of tho vendor's title, but not that
at a ooijain period there was a charge on the -property sold. I do not think tho
knowFodge of Blain constitutes bad faith, but it is otherwi.so with Rougeaud, /?/,

°o» «n'y knew of the enci^gabranoo, but ho was pitn debtor of it by his acoopt-
anoo of his father's auooession. ^o joined in passing it over to his mother, and
almost immediately afterwards he received it back from her Trith'all the liabilities
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1
^ I , ^

MoKINNON,

AND

( D'/tmiaul in Iks Court Sthm,)

THOMPHUIf,
(/V4iM/{f«n tS* Court bihw,)*^

Rmpondmt.

Btata '

VMiHa.

,lnlcr,eure,^ fa.t motion qu^attondu qua l'«rtinid avuit fuilU ct nu'un avndifl.va.t dtd nom„.d , aa faHl.tc, ilM^^clrv.^ n'dtai! pIurLable do 3^^^^

quo U, aynd. ait repri. iWadco, et quo da,, le cJoi. une caulI' luTJa
II lui soit poruus de proc6dor ex.parte

' '

procedd
1
devra dooner A la partio advorao caution pour les frais ava»raue

C irZ" """L'J' "T"^^'^^'
^^ P'"^"- ^« ^-'^^-- autre prS

lab?eZ f ~"'".J
^" **•""'• P"'"^ ^^«'"'«' ^ «"^ aatr^rlie qui est :Bolvable de. fra.s inutd^; u.aia la loi no dit nulle par>, que ar^t u'partie^

' ^

K
/.'
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MMkJnnon

Thpmpton.

N-

ilfon* <fc^«</er, for respondent.

COUR DU BANC DE LA EEINE, 1878.

MONTREAL, 14 DBCEMBRE 1878.

Coram 8» A. A. Do«o», J. e. C, M„»,r, B^,, t,,„„, ^.o,,, JJ-" '

No.,13,

*' * -'
.

(^"*<*'>*reue en eour tufMeure,)

OCPAVEBOURGOINktai.'

(Difetidtun en Cow In/trieure,)

So. TMt) sentence eat *Mi«m.„» n ...^ "*"• P'**"*« <l«tennin«e.

*
t.ta.tniT»nx.

'^'""'"^'•' *"»<«'""» PW»»i*«»ii'«««pMex*!uMoerw
So. L'lndemnlM ne pent coMtotar on'on nn «...«.i «

»lt4doI.«treplurbi.*tad«USiS^n '^*-^*"''**'''^^

^ Sr,rS5S£efc - ent«^H« pe.t
* *tonteMtwpi«,a„e.T ^'''""•**^'*»"*«««»«»eniemeiitproTlnd«I,Mit

J«r. ifc -5Wfo/i;u.«e pouri'appelante, dit

;

>^3 jdllet ma. le, (ntiu...^ MM. Bou^i, et L«nont..n.: ,.n.^.. ..
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idame Richard Smithj pour un terme de oinq ans, ane oarriAre de pietre** Comptinto

situie pr*8 de la oit^ de Montreal. Quelqaes moia aprAs la date de ce tail, lafcrd«Mo1^«J
Compagnie du chemin de fer de Montr^, Ottawa & Occidental, proetSdant & ^wSfi,
constraire son obemin d^ fer entre Montr<5al etAylmer, prit poiveasioD^ oonfor- ooto4*Bouiw
m6ment i. VActe de$ cheming defer 1868, d'une petite portion de la oarriAre

'""°'

• Smith, Bavoir 80 pieds de largeur par 1257 pieds de longueur.
Un arbitrage eut lieu entre la propri^taire de la carriAre, Madape Smith, et la

Coqipngnio, et lea arWtres lui accorddrent unanimement, le 11 noyembre 1874,
une Bomme de $5522.67, comme compensation pour le terrain expro^ri^.
Subs^quemment les intim^s, & titre de parties int^ressoes ou lopataires de cette

carridre, furent admis & avoir un arbitriige ind6pendant de oerui de la pro
prietaire>

L'avifl d'exprdpriation, qui est en date du 22 ftvrier 1875, dit qu'il leur est
adresse en tant qu'int^resses ou Ipcataires de la oarriire Smith

; que cette oar-
ridre appartient a Madame Smith; que la Bomme de $1000, montant de I'^va-
luation port^e au certificat d'arpenteur provincial, jjikpour lea d6mmage8
r&ultant de la prise de possession d'icelle, savoir leurW^mage^ oomme looa-
taires.

'

- ' ^ •

II appert i, cet avis d'expropriation et au certificat d'arpenteur provincial, que
les arbitres nommds en vertu d'iceux ne devaient procdder H est^er que les dom.
mages soufferts par les intim^s comme locataires de la carriAre, I'indemnit^ due a
la proprietaire, Madame Smith, pour la privation de. sa propri^td, ayant, dds -

avant cette dpoque,dt<5cstimde,fixdpetrtgl^. M. Damase Masson fut nomme
I'arbitre de la Compagnie, etM. Pierre FrigonrarbitredesintimAs. ' '

SubsA|uemment, par aote re§u devant Mtre. L. L. Dumouchel, notaire, le 16
novembre 1875, la Compagnie c^da au Gouvemement de Qudbec tons ses droits
et mtdrets dans son chemin de fer incomplet, dans les terrains acquis ou •

'

en voie d'acquisition pour le dit chemin de fer, et dans -certaines souscriptions
municipalos en faveur de oe dernier.

Cet acte de transport fut fait sujet H it ratification de la Legislature de '

Quebec, et il fut duement ratifid par I'acte 39 Vicfc ch. 2.
Ce transport 6t\pe statut eurent pour eflFet de faire passer entre les mains du

Gouvernement de QuAbeo les droits de la Compagnie dans son chemin de fet
commence et incomplet.

Lfe statut 39 Vict. oh. 2 fut sanctionne le 24 ddcembre 1875, et par 14
le transport fait par la Compagnie an Gouvernement de Quebec, fiit signifie
i toutes personnes ipt^ressees.

En vertu de oe transport ainsi ratifie, la Compagnie abandonna la construction
de son chemin de fer, ayant declare et avoud son incapaoite de la continuer et
poursuivre efficacement, et transporta au dit Gouvernement tous ses droits, inte-
rlts ou titres quelconques dans les terrains acquis ou possedes par la Compagnie
ivant la date susdite pour les fins de son chemin de fer ; et en oonseqnenoe, la
Compagnie n'eut pas plus longtemps auoun droit ou titre pour proceder kde»
arbitrages pour acquerir onexproprier aucun terrain, propriete, droit, ou interSt
pour les fins de oe chemin de far,

"Ie22 Janvier 1876, aprAs que la Compagnie cut abandoqn^ I'enterprise do

J- -
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d<!o.mbr« 1S76 • « n™!.K . . ,
- f* """"' P"!"'"'" i- 1« d.l« da 24

.
,

»du™, e. oca, ^.to'S^^Xl'r'''"'""' "" """""^ '" ""« f"-

d.t. Co,np.g.ie du Ohc„i„ de Col„n,..Uo„ iTZT^ll^uIt: ""'
^

du d.t morceau de terre, con„«e dtant les parties intdreasdes en ic-bTS
p rt.es en pouvoT en vertu des dits acte« de transmettre le dit morel detmA la d.te Compagnie, dtan/ dument assermentes, savoir les dil dIZ. M

•\
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^^P^=^^^^^^

S.d'J^uTd^Vu
7':'' T^'

'""
'r

"^^^^ «t«d le dit .on^au de terrc u co.p.^.
l!^x\ '. ""P'" "npartia ement leur devoir oomme tela arbitre. ^nt^H«^«^«»2proj^d^et proc^deut p.r les pontes « ,t.blir la oon.pen«^^^^^

la d.ta Compugnie au, diu " Bourgoin A fils
"

et " Bourgoin & iTj^^' ^"^
imrUmoreeauUe r.rr. ci-de.sus d^crit et pour tous JL4rrS;. "'Vo..'^'-

mmZ MOO™:'? '
•'':'"""* '' ''""' unaoin.ea.eat, qu'e I. Boa.a.e'de

WtLrZ! -f'
'^.*'"' ^'"P'«"'^ "* ^«^"«'»* '« «o«" d'eau servant 4

pakTar a 1 T" '""' T"' '""•' '"^ "*»»*"»' ^'^ la compensatioa A^tre

MEriT t ?
^""P-gn-e du Chemia de Fer de ColonisatiVn dl» Word d" - -

a riv 'r "^'^ ''^"'^«'"*«'^" «t "Bourgoin ALamont^H,
'•

Donn^ S0U8 notre «eing, 4 MontrdaUb 28 jour do juiUet 1876.

(iiign6), f PiEERK Frioon.
T,„ j;» TV • ,, .

(Nab. Valois.

Monti:dal, 28juilletl876.

,(S«gn<5)r ' D.Massom.

Co!Lt?\"'^*'
'""''""' '"''^'*"'«' »•' '' observ^Mlo. qu'ellc eondamne /aCompagnie 4 pajer aux intin^ds unc 8on.me fixe de «35.013

*'""'*'"»°7*

mL^ZlmZ^: ''' .^^«'"Pr^;%^P-y- - - - intia.daunereLeoBueiie de «100 par moig, payable le premier de cbuque mois iusou'A o*S.«

i <inrli!^!.n;i:ii!r^r'7f
"
'?

«^«« -P^^-'t, u„ capita de 120.000; ce^Hui pom en rdal.td le montjuitde la sentence H «55,0 13

i vttlrittet"^^'™T ?" ''^ ''""'P''^"'^' ''^ «"'« «!- -^^ deti^re

TbcS e Llltr^'^lr'' " '"'^"'^" '^^^ *"»'«'« -"'-"- dans

. pour d alsYalrr'"^^^^^^ '" ""' '^ "^ ""'""'•*" '" ''"- '^^ ^^^

pXefr la P 'T«"^'^" '"times nWaient aueun droit et qui avait dt^
"

'

E do ^^"^T
^ '' Propridtaire de la carrier., Madame Smith que

«^if^tr!!i:!;!!!?!'!"''"^«-''--onssurl^^^^^

<^saai. ,..-'5'

"\
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U cte't'"'*""" P««»^ent ae rtsamer comme suit «t I'appelante les a forniul<J«i dans le.

o«Jd«^u.. lo. .La BODtenoe arbitrale a 6i6 reodue par nn tribunal oompo«J ilMgalemont

. Vbitral, f&t..I compost Idgftlement, no pouvait paa condamner h Corapagnie apayer nue rente ou redevance m^nsuello, pour dommages futurs. payable dana

arbitre!'*

""**""* "'*"™'* "*'* ^ *" accord aveo la prenve faite devant les

4o. L'indemnit6 compwnd la valeuf de ta propria eihr-ineiiie,Tivec lawelle
- tanm.n,^8 n avaient rien '4 faire, et laquelio avait 6ui payee i aa propri^taire.

co„^«ltr "T"
«''*^ ««"t«''°« «t e»o a et6 rendue aoua rimpression de

oonaiddralions fausses et errotfea. ,

r y
w

Ntfua aliona maiatcnant reprendre I'un aprea I'autre cea quatre mojena et lea
d<5velopper aussi succmctement q^e posaible. #

ilUmhmenT^''''^"''
""''"'"' "''*'"'"''' " it6 renduepar nn tribunal con^t

Par I'acte de ce^aion et transport d« 16 novembre 1875, la compagnie i^tAi
eddd au Uuvernement de Qudbec son entreprise do chemin de fer entre Montr&l
et Aylmer. Cette ceasion, oomme noua I'avona ddjA dit, fut ratifi^ par'l'aote

.
de la Ldgislature de Qudbec, 39 Vict. o. II. ^ •

,
-

Le tiers-arbitre, M. Comte, d&^da deux mois afrAs que cet^cte fiitd^jyenu
en force, alora, par consequent, que I'entrepriae de la Compagnie eut 6ib aban-
donnde et que lea travauz que Ton faiaait a la carri^re en question eussentpris le
caractdre dentreprise,provinciale,Bounii8e4 I'acte dea ohemina defer de Qud-
D60* 4

Quel cffot eut cet abandon de I'eMreprisc duditr chemin de fer par la Com.
pagnie? s . .-^

. /
P«r I'abandon de I'entrepriae par la Co^^^nie, et I'avis et admisaion publics

donnas de cet abandon par I'aete de Qudbec 39 V. c. 2, lea arbitrea reatant,MM. Masaon et Fngo„, devinrent functi officio; leura pouvoira ceaadrent; le
tribunal arbitral dont ila formaient parUe fut complotement d&oiganisd.

Pourquoi? ^ °

Parcequ'il ne pouvait pas y avoir expropriatioti d'une pfopri^t^, excepte pour
faire d^ cette propn^te une part et partie intdgrante du chemin defer. Du
XDoment que cet objet fut abandonn^, lea precedes d'expropriation durent nfices-

^rZ T^^^T^ q»« '? '"i^O." fondatnentale qui autorisait l^expropria-

r»r. T™- ? ~'"P'-«'"» »•'« "g^-nent, que la Compagnie no Jouvaft

oL^"r . f
""'"!' '° **""*'"" P" ^"'^ d'expropriation Jour aucuraut«

objet. La loi ne perinet. aux compagnies de chemin de fer d'exproprier queparoeqne lour objet eaten quelquo sorte d'int^ret public. Mais du Aomept

Tpropri^r"^"
'*""""'' ^ ^"^^ "9 °'**°'''» **« *"«'' «»« °« I««' P'^

J^et r.o... FiiBuu, cuygut He bonne foi que lean, pouvoira gubsiataient
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La sentence arbitrale qui a 6t6 rendue comme Busdit condamne, la (Wmurnie

:!n::S! " **" °" ^"^ d-^-U debouch, et qu-«^cea^^c«^.o

SstTnedri f^ ,
"' '^^'™" P" '* """"truction du dhemin defer.

^ Cefarit^'/^""*''"''^^^^^^^^
inevit«bl«dan8 les &a«x de cegenre. |.e fait a oaus^ dcs dommagea auz inUm^a que nous ne oonteetona di.»

Se dans Wnirrr ^'". "'^"""*' '« P"^""""' «*'"»« "°'« •»»«-"«.payaoie dans
1
avenir et pouvant durcr 4 perp^tuiW

il8 n avaiebt pas le droit de prononcer une sentence qui dopne 4 la partie ex

suelle,
81 la Oompagnie nWcutait pas les dits travaui.

loi rciZt'i'r"'''';!"/'
''' "'*"*""* sen^lablecondamnation. Cette

ImenTouT; r f"''^^•""iW ^o-^Bte dajsune som«.e fixe et que le

c.Ta 9 ilS""^'''""*'^'''
'""^''"" '• ddpossesBion. Vide Q. 32 v'

"

caB^r^"^"'*""'^*'""'' ^' <«^»t«'«t I»rie. H est vrai, de certains
^

^B041e.arh.fs peuveat accorder 4 certains propridtaires one reite annul

lerZTns "T
^' «»":i-^'--

«»« 1» loi. ne peuvent vendrou ali.ner

Z.l?rt'ir? rr-';'^""^
'^'*'^*^''° C-^e), ««« corporations et

tesTrLlL? » n
" ^' P""'"'"' •*''"*"«'• E"™ •»«* '"^torisL A vendue

IS «; ^? aubsutution. le bien substitu*
; l',u.phytdofe,l'immeu-

r 1^1 '/ " '^^ ""*""• ^"'' *»"« ^» '»«'«"' '« Prix de vfnte? Semiil

r2j^or8:2re:tp^^r:^--"-^-- T.^n:rd^u

<«t?ud
*!"""?"* '• fo«-»eotion 8 ne peut p.» recevoir d'.pplication dans le

^litfe'co^Iw "^y r. '" ^^'^^-^ Priv^adu droit de yendre,

Commie .uoune question de preprint* ou de terrain A acheter ou 4 exproprier

ibsistaient '^*^«'«*^»'»3Snnl^pourU^^

^ ^

>-^-

xk
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goiT- 'J"" '•'<»Of<Jonnel» fixation etlepaiementd'uno rente

nat^n d «ne rente de «10p par .hois, payable dan, I'avenir. Bien plus, telle

\ ''Uve.tenient les princes n,^mes qui rAglent Ics expropriations dpn, ce pays.

d utihtd pubhqne et moyennant une juste et prealable indemnity."
Let article est la reprtduetion exaete de I'art. 646 du Code NapolA,n.

'

ct ou'on tZrr 1 ""/.'f
*.*!"« '«« ««"»«'••'". anciennement. avaient reconnuct qu on trouve dans la %i8lation de tons Ics pays.

II pose quatre conditions a l-exereice du droit d'expropriation :

10. Que lutihte publiqua^demande I'acquisition de rimmeuble ; -

-0. Que Ion payo une indemnite A I'expropri^

:

^ - -,. 3o- Que cette indemnity soity«,<e ; .

'

"
UnelTt^2'Tf

','"^'""''' '"' ^'' V^yeeprMablemen, A la ddposscssion.

I dtaS^'t T' ^' ^\ ^ ^" ^* '" '"' •'" ^«rt° <J« '^1««"« certain, corps
. . :

;

^bKfe, et entre autre, le, compagnies de chemin de ter,.peuvent enJrZ
^

c^yen sa propria^. L'Acte des chemins defer, 1868 ^31 Vic cfist d«
" ^Jme que VActe^le. ckernin. .le/er de Quebec, 1869, (^V^I^. 5I) 1

n dret particuher est sacrifid i l'int<<ret general. Ces statuts ne contiennenaucunes d.sposmo„s qui soient hostile, a I'artiele du Code ; au contraTrfIWqu. don..ne la legislation du Code est fidolcment reproduit ians les deux stS

,
compensation, a.„s. ^e% statut I'appelle, doit etro pajdo au propridtdre ou

c. d-urgeniV § ^^l "'Jor!' i^ jl^t la" ^iLlTtZ: il^olL^

1
.mmeuble expropn^, apr5s avoir fait esthner cef i.umeuble par Z arpenteUr

provincial et do&„e cautionnement pour le double de la valeur es'timde du ter«texproprie. lonaiu

54^du Cod^''^?'' ^V" T' ^"*' ''' •" reproduction exacre de I'artido

IrSts d. I -^T I
"" "''"''' ^"° '^^ commentaires des auteurs et lesarrets de la jurisprudence fran5aise sur I'artiole 646 du Code Napoleon s'ab

phquentparfaitementH I'artiele 407 de notre Code, et peutnt JeTuvo ulav^>^a«torit.. Unelistedeces^ets et de cos colentailIsHZt

•Hi

'n?!™
«"°''^' ^"""«»5°'» des Wens, T. I, p. 473, No. 661~

V6 La Mnnnay?, Lag liun At l'<xpw»tiri<rtion, Wfe -It^-p; 8W.
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(Olll.

On y verr» qu'il n> a pu de prinoipe mieux 6tnbH que oelui qui veut qu'il yu Co«p.„i.
•itpa,ementprtnlabled'une Bomme d'argent fixe constituant rindemnit6, danaJS^^^?^;^
lea eaa d'*xprt>priation. mirw. •* '

^

Ce point dtabli, noua diRona que la sentence arbitrale du 28 juillet 1876 viole ^K^'d'«bord la condition qui veut le paieraent d'une aomme d'argent fixe.

O^-. "o-r.

II «it Evident qu'on no pent payer qu'uno aomme d'arRcnt. II faut done que
la sentence comporte I'id^o d'un paiement. Une sentence qui ordonnerait I'exi-
cntion do certains travaux, ou forcerait lo propri^tairo de reprendre oertoinsma-
t^naux ou ddbris do I'immeuble cxpropri<5, violerait done la loi qui eiige qu'il ^utpaianent. Or la sentence 'qui nous occupe consiste, pour partie, dana l'ex6-
cution de certains travaux par 1, Compagnie. Celle-ci, en eflFet, est condamned
V»no de deux choses dont ellra le choix: soit payer la r4.te mensuelle.
soit d^boucher le cours d'eau. 8i la Compagnie d^boucbe le cbWsd'eau etcons-
truit ponceau, la sentence sera ex6out6e. En cela la sentence n'est pas confor-me ^ la loi qui exige qu'il y ait 'paiem\(, c'cst-ii.dire un paiement de soinme
d'argent.

En second lieu; cette sentence n'est pas d'accord avec oette condition de la loi

Parmentier-Oartier v. Drbaia et Ricard ; Cassation, 7

Do. p. 303, No. 62. T
Dafour, Expropriation et dommages, p. 154, No. 125

'^
V

Db. p5»5, No.m, ,

;*""'4i» Jury'd'^xpropriatipn, No. 404, p. 303. ^Malap<i^ Protat, Code de I'Bxpropriation, chap. XVlII, Nos. 462, 453.
MerBon,derBipropriation,

p. 175, No. 249. \-
De Lalleau, Trait6 de rExpropriatioD, T. I, p. 221, Nos. 313 et 3U\
Ue Peyronn^y et De Lamarre, Oommentaires des lois d'Expropriatlo^ p. 21, No. 44.

lTJ^7'r T^^'l?^^'^"^"
^'"'^ "" "^ ^^' PP- 244, 245, Nos. 2 et 24.

'
p!, ? n .,

^*"«'''*^*' R^pertoire-Expropriation pour cause d'utilitd Dublique, p. 497, X.

puS;qLp"^'^4:;4r5"N"
"'"'"•• "''''^'"'"^ Vo. E^propnatio/pour cause d'utiiitc

Sirey, Rcc. G6n; 1837, p. 126.
fiitier 1837.

Sirey Rec. G6n^^ 1839, p. 19, Ca|8ation, Cherrin-Trochu et al., : La Commune de Utroix Rousse, 31 Die. 1838. ,i,
uiuiuu^ uo i»

Sirey, Rec 06n.;.1838, p. 25.5, Cassation, le Prcfet de Seine-et-Oiae, v. La Compagnie d*
themmdeferdeVer8ailIel9d6cembrel838.

. ;

3 juiS'lMr"
***"""'' ^^^' ^' "^' ^"^"""^Castex c. Le Prifetde Tarn-et-Garonne,

PrS'lf"sewl^''^°'""'^*^^^**'^•
356. Cassation, 2 Janvier 18*4, Dutertre, centre

2SeM844'^'
^*°'™'' '^'' ^^"^ '^'' ^*''*""°' *'*"'7 "• ^°"""'"'« •*« '» ««"^*'«'

Journal du Palais vol. 2, de 1844 p. 357.
Cour de Cassation (16 juiHet 1844), Pr6fet de Lot c. Lacroux Lacoste.

c. LacoTi.*^"
^*'*"' '"' ^ "^^ ^^^' ^' "' ^"""''""J V'"" «'« Mar-Dagenais,(2 juin 1846)

BouXdu Rh'^n^'ol'"
'""' " *""' ""'' "•^"""' '' '^'™' ^«^- ^'"^ ^-

L«n*'" P«l«if,/R6peVtoire G6n6ral, vo Expropriation pour'^tait^ pnbliqae.) Llojd'aLaw of compensation, 4me Mltion (1877), cb. 6, p. 107 '
' ^

Redfield qnlhjvLawLof Baawaya,(4maMltiou),T.L^ ." ^
Imperial Statutes, 8 and 9 Vict., eb. 18, 6 Law Rep. fix. <*. e. Whitehooae. Vo The-*.Wolverhampton Railway Company, 12 Wend. 377, White, fo.S^

"""tel-OW^To. Tbe-^

\
^'d

1
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S opTd'Sl';! ««;«« I"' •« P«i«"eot soit prdakble. On 1'. yu ootte MDt«.«. ««„^ i

S»M. rente a,<>LZlld7riOoJvr^^^
oat™ „„e •oo.^e fi« de 135.013, Jl

« .i„,i ,.X.r« 2",Td '"""""V" '*^' * '«'"•"• '•™«^

.
^ous maintenoDB humblement one oai etnn« «« ^1-- wi

K-6ouvrir, pas n.6„.e1e consentjnt d'tprilZ ^ut f ""Z
'""T ^"^ '

«>.t.*" T"""
* 'I" -'j^'" '•""-"» » P"' ««" t™,rt,» «. i..

*•«*»«»«mm rente, oomment la oonsignerf Cert imponi.
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bJe. AuMBi 1'expropri.Dt . tout .uUnt d'inUJrflt qu« l'e,propri6, k oe que I'in- 1* CcpM-,.demn.t. oocute ea une «.»«« fi„, et no„ p„ .„\„e rente future; eud-.utre.SaSS
termea, 4 oe que I'lndemnit^ wit priahbU. <)t "^ .t*
D'un autre c6td oe qui est radicaloment contmire A 1. loij ou en opposition rTulCl
^Zlm rr' '"-'"•:'^ '• '•"• ""^ P" '"^ -«- •"^«"' «>' «-^'cu" ^2.-"'^
•to^tto,ll<5gaht<5 pent «treinvoqu<5o par tout«,lespnrtie.iutdreB,6ee. '

<ru 16 jujUet 1844, Prdfet du Lot 0. Lacroux Lacoate
La nulhtd d'une aeutcnco altoroativo peut done 6tre invocjude taot par I'expro-

pnant que par Texproprid. ^ ^
«„fZ!J''"'T"7* •'T'"^"''''

1»« '• "l>«n«l d&>Iaro nullo uno aentenco
qu. dvidemment y.ole «ur deux points essentiels lo prinoipo u.fln.e de la loi dc»
expropriations, tel que formula par I'arfc. 407 C. C. B. C. '

3. La sentence orhHrale n'est pas en accord avec la preuvefaite devant
Ics arbitres.

Nousdi^ns en troisiome lieu, subsidiairemont, quo dans le ea, o4 eette pr^-tenduo sentence „e sorait pas entach^e dU vice de nullito que nous lui reSro'

Rienje ,;|ub injuste et de plus inique que ectte prdtendue sentence arbiirale
s. on compare le eh.ffr« des dommages qu'elle a'accorddcs, $35,013, avSemontant des c^ommages^u. ont^ rdellement prouvds devant les arbitres \

Cette sentence a accord^ non-seulement cette somme exorbiUnte. uinis da
'

'

plu, une ,ent« mensueUe de eeiit piastres. dou«e feent piastres par wn«e. ce qui

eell^!"nrt'T "'"a "T""' "" ""^ "^^ ^'"'''"'' ^' '« «""-^'« Smith, et

»n&,s A «,n.pt« de cette date. La propriiJtaire de la oarriire, Madame Smith
a auss.m expropride. Elle a obtenu des arbitres une indemiitd de $5522 67^mme prop„^ta.^ de ee m6me terrain dont les intim^s ^taient locatd^ Itpour lequel la supdite p«5tendue sentence leur a accwdd $55,013.
Madame Smith a accept^Je montant qui lui a 4t6 accordVeoonnaissant -par

lA que cechifiFre^tait une jus^e compensation.
^*^™w «wai« par

drott^llr^- ""T* Ti^"*
^"'* *»"'* ^"^ looataires pour cinq ans^aient

la^livlf -^T tf' ' 5T **' •»P°»J»''«' «* '• Cour verra, en panH>urant

l!!r«!gtire^
"^^^

volr-\l*'-^'"''J^*?^"' 'T'**'"*^°^"°"'"'°°""^^^ noun
voulonsattirerBi^ialementlWentionlin tribunal.

^
Alors qae l'.*bitr.ge <$tait paLdant ^nUi h Compagnie rt Madune Smith, fe

^L^^' '*" •"/^^«»«'4^*"«'i ^ Sto, re^uT^tie. intervena^te. d;;Bj ' ^ #^
C eat on pnnoipe en fiut d'exkropriatibn; qpe ka arbit

^^

i> r

I-
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J teSft •*«'•"*•• reporter .a moment d* U d<5p«««»,ioD, «t non pu ••Umer U d-I"

<i.u,rBo.r. edit., ch 7, p. 160)
'

"^^

' •

^'«-^'«^^' »*"' of oompen-Uoo, 4,
tola.

I jx •

^
JJ

';
^^""'^'W'.e pr.t pc^.o„ d'uno purtio de l« oarriiro Suiith. Le 2w3874, l«, .nt.md,'^ for,„ulo-ht lour r,Sol.n..tion de doa.n.,«o. ct I. fi«ot Aune «„„mo do •;j0.2Hft76. Cotto «>a.me reprdsonUit Tllromcnt I^

dZr;";" ."'""'""' '^'''^'^"« ^« i«'dposJio;T»Tr;iv totduno parfodo r.u.™„uble lou<$. Cotte r^laJuon oet toujour Zrl«domnin«o« subis A la date de la ddDOMossion I . «<„i .•
^ "" ?«"''«

dIu8 iFriin,l« «„-- .
"'• «opoMe88i<}p. M r^olamatioo uo wurait «tre

propr,ut,oD ou dans le pa.ement do lindomnl.<J. Coat pour cola auo la loi

paomnt prda able n a pas i.eu, ao,t parcequ'un traits aa.iable eat .intorvonu

Lt t^uio
' '""1" " ': '" <J«P-so«Hion. Car, nou. lo HJp^ila^i-indomniUJe^t toujour, oen.^0 avoir 6i6 dtubUo ot fixdo pour coa.penacr los domn..gea que

»ouffreleipropn6aun.dmontdoladdpo88C8Hiou.
y

""gea que

intilTTA^^'Tr^"
consequent, qu'un an opr^a oette date, lea mfi.n„

-nt.u>o«. produ.«ant leur rdelumution devant I'arbitrago sp^ial qu'ila avaienobtcnu, la fixont a^$87.559.00 ? Conament comprepdre qUlea litresZrdent^une .„d..n.. plus .lov<^ j,„e la rdclanUtion origin^i.^ent frpInL
Lcs dommages quo souffraiont cos demiers a^ mois d'octobre 1873, par I. pri-vation d'unopart.0 du terrain qu'iU avaiont lou6 de Ma^au.0 S,uith ont-ils puvancr en 87* et on 1875 ? et no «ont-oe pas les doa.n,4s do 1873 qu'il 'adttoujours d'cstimer et do payer ?

* . • ^ qu u b agii

Nous vcnons d^ndiquor la trois faits qui m.Jritent *6tre juxtapo^Js

:

Lo 24 avn 1874,. les intimd. fixont leur riSolamation. A 130,286 76Lo 9 avril 1875, ili la fixent a $87,559.00.
"^

Lo 28juillot 1876^o8^rbitres leur accordant «35,013 00. V

preuve fa.^ devant les arbi.res, si cotte preuvo est appr^cido saLme. t.

.o«*j m;,re.«o« rf« c(„«.rf^r«no„, /««„« e/ erronie,
' "^

Jfcus disons, en quatrifime lieu, qu'il y a erreur manifesto dans la sente^a ^

ges resultant de la privation de la joufesance duLierrain. et partie pour la.

terrain," " mntcpad<»-tefw^"^fleittto» 4[e8<rdlii la seDtenoe. Jfille
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p.r Ic. i„ti„.6. cole lo^/tlllr ^ ""'""'' '^"* '" '«-"»'«- '«"'(j''- --SS
ula.

lieu .Tco I. propriiitaire du temin. Madame 8,1111*^ ^'" "*'' '"

re^u parties intervcnantca. •» ila v ^vlnt nrl" f
*

IJ" r"'""'
'""*' '''j' ^''^

f»t pas re5u<r, lea arbitre. 6i.nt dJslZ 1^1^ ^"^ intervention ne

•vaientdroilAun arbitrage «pdcial
^ """«<^«. " t.tre de loeataire,,

• Me morcwM (/e>t,.rr oi.dc«i.,« As«,; 7
Koargom & Lamontagne pour

'136.013.00 eat .i^ord^e I piur le^ '"~ * y *" ^^'^ •»"'* '* «"»-« <^«

««,«^««.tantd7r;;drp:lt'^r:..'''
'^'^^ -pourtous,es.o.-

^e«;:::ttS^^^^^^^^^^
nifeue tnr J> n.liin> A^ ji™. • '^ ' *"'"* '' "°" ""<" «»
u..i™,d Cn 'rlririLTi'Vr,' t'*"""'"-

"»»'««».!

«t ruiwr^LT":""* "» r-!"^-' ''•"p»i"« c.m„„utaFu amver a to^rder nne nmme auasi oooa durable que tSfi on nn \

-*.

m

<"

/
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t<n*.

w

ft^hSSirZ ** ^*^ 1"" «^**««>^ PM •ouiBfe rax «fi>Mvw, paut-«lle «tr« vilid* 7 Rfi

*^lJ!r"."S*''
*J?"«»««* »«». ow Jorrwar «ir l'obJ«l »<»• 4* r««>itrtg« Mt an« .murikUlc

Owrtd.»«#* -l v«t U an <l<m cm <1« nallit^ h Mntnnoe prlv..» ^r le aUtat qutndil dit ':

4M»*« Mw- '-Malte fsmteiMH, .rlHtr«l« u^ «er*<i„valid(5o pour d^ifiut d« form* ou ttttri) obj«»>
'^ lim teoiuiique ai toutei lo* mt^^oa^ du pniMot aote ont <^US romplioii, et ai

•*lf#«»«encearbUralo<JiobIit d'untf manidra feroi.lTo lo luonianf adjugA, «t In
" iMWa UM #|»t/8» propridtda, rfroj/a ou choin, #M«t «, nionUnt Mt la oonipcnM-
'' tlon." •

"^

La acntonoo arbitral* en quoation n'oat paa oonrorme H I'avia ajgnifld aux p#r-
tiea. Lob droita utontionn^a H h aentenoe no aont pas ocux portrfa d I'aVia d'ei-
proprlation., Ih plua, la aontonM n'oUblit paa d'line maniflro formolle pour
quolica torroa ot pour quela droita lo monUnt accords tortno U oomponaatiou.
Cur, oomuiu on I'a vu, la omine allou6o oat 00 Woo pour la valour da terrain ut
pour lea dommaKoa rdaultunt do aa'priSe do poaaouion par la CompoKnIo.

Cotto BcntoDoo nrbitralo p^cho aumi contro uno dca diapoaitiona do I'art, 407, .

C. C. B, C, qui dit que la aentenoe doit 6tn juite. ^ Cotto aentonoo n'oat paa--^
juato, paroo qu'ello accordo ^ do aimploa looatairoa uno indomnitd pour ua tor-
rain qui no lour appartiont paa

; oon«<5quonimept cito lour nccordo quolquo ohoae
k quo! iU n'ont pna droit. II oat do prinoipo quo I'indoninitd rcproacuto lo bien
ou droit oxpropri6. L'indonmitd on (|ueBtion oat d<5olardo fltro partio pour le

terrain, et partio pour lea domnia^'ea rdsultant do la privation do la jouiamnoe.
II y a done uno partio do rindomnito do $35,013.J)0 (|ui reprdHcnto lo terrain.
Muia qucUo partio? U'eat ce quo nous no savons paa; oe quo noua n'avonaaUoun
moyon do aavoij, oar la aentenoe no le dit paa. ikj ne diatioguo pan oombieq
eat pour la voleur du terrain, ot oombien eat fimh privation de la jouiaaanoe.
Kilo ordonno, d'un autre coui, de payer touto cotto aommo ou indemnity anz in-

timia. Kn cola, olle eat injuato; elle violo un dea principos du droit d'ezpro-
priation ; olle est affcot^o d'un vice radioal,

M. Doutre pour^ca intim^a, a soumia lea oonsnlerations suivaii^oe:

§1. La promi^ro prdtentton do la Compagnio, devant lea tribunaux, (oar cette
pretention ne s'eat paa affirmde lora de la -aentono^ arbitrate), eat que leg arbi-

trca doa'^orticH no pouvaient romplacer le tiers-ai^itre ddc^dd. Pour <5nonoer
cotto prfl^ption. la Compagnio s'appuio aur one l^oune de I'aote des ohemin
de for de Quebec, 1869, qui exiaUit dana I'aote dofiohemins de for do Canada
de 1868, niuis qui a dib combine par la 39 Viot oh. 82 (Canada).
A cola, la Compagnio rdpond qu'ello eat goi^|lpi^ par I'aote dea

A% for de Quebec, o'est-d-dnre qu'ello est une corporation proviaqi

ii^d^ralo, ct que cot aote provincial n'a p^s^jtourru aii remplacement duTIere-'
arbitro ddo^d^. La Compaguie, incorpor^ d'abord par 32 Vict oh. 66 (Qd*

"^
"

' Corporation f(Sd6ral^par 36 Vict, oh^ 82, (Canada).
A,j^^ 00 dernier aote d^olare rentrepri9e faite poor I'avantage

"
' ime flection declare fomM|UemeDt que o'est I'aote

nada ($868) qui a'appliquera k cette Compa-
>e ^<>i*J|^^jo*tioD 4 cette Compagnio de^ I'aote

(18e^|P^ la 38e Vict. ch. 68 (Canada)

4 ohangejr ion nom et 4 prendre oeTui goui leqnel-

beo),.8^8t

< La j)r^idr(^

^/%^dral du C_
^--^^""^ funeral dea oh

gnie. La sixi

des chemins

la. Compagnio

-«ti» agifr d«Tanrl«r tribonini^

^

--X

^
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it du
Par T* Mua-Motion it^o 1a «MtU« o jI i. 7

"~^—**-^ —
ITbUr. de I. p.ni, .git pour ,; .u „r j

,''" '* -"""" ^ "^^ *•'"« «»» C.„ad,,

En j«i«.„t .in.'i,'^.,
H": pj:;;!'^

'"'"'"'"«'. ""P'-«-t M. CW., d^d.

q»;tJl!riS3fSj^^ «. oau.0 .ur lo Mi

ifon
;
olio no .'wtta- contcntdo'do nrendrol!

."" P''"^"'%«'• ^o ?<««««-

^ maUtnooro olio a bouch.. aan.l't f ot jl "'" "r"* ^"' ~" '"'«-""^

'

/«.•' quo CO oour. d'oau no flu p^fpalS .

'""'" " ~"'''''''*'- ''^

d«4.u,., L„ „biU on ir^A ret" ':. ?'°'"' ^^^ '« ^-P^KC

::^-. o„ do ,,or •-.oo^^;;::;^^r:;:-tri
d.^Won-pour d^fmontror quo la ^H^^ri'

T^"''- .*^'<« ••«<»••«uM do*
que iindoa,nit6 n'^tait p.. prJabT ^ ^^ " P'"''"' "« P'"'"'" «»» f"*

'

J
la requoto do laquelH ^'p^^^^^^^

'^
^Z!^^"- '^^^> que la partlo

^^faut d-inUJret, a'.ttaquor la dCldutrorr "*^T/--»»o, pour

-»;vS a'Z'Z7;dl'r HT " ''"* '^ J-*^ --^^ -^•'^

< » P.rtio. fix. autro^ontTu'on .l„tt 'in l"""
/""'' P""» '»«''' •""»'

Attondaquo.p.ra.d.cli6nJ^„";tl^^^^^^^^
I'mdemniM duo A raison da don,m.J ^lu fT'"^^ ^''' en dvalnant
de I'eipropriation qu'U .^ublTlf^lf ;'

^'^"^^f-ent pour le Mndonr
gBie la faouU^do nl lui pljron ",ZT t'

^''''' '''^ "^^'^ Comp.-
.

"crq^rrnrr-^^^^^ ^

^-o^^l.o,;pr^r::^-^:-^l^p^p^^

#

t^
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* dJcSp*? ^® ' Cqmpa^ie d*aoqut«elr rindemDit^ entidro co atgent, s'il ne lui oonvient

,*!^S et"' 5*" ^'"^ dft lafecult^ accord^ iiniqABment on sa iiiTeur ; d'oii il sqit que oette

.

o<i»Bi««, .d<?oi8io?i ne Ini oyttttt portd aiwun grief.Ja tiompagnie est sans intdrOt dans aoa
r<DeUva^Boar- pourvoi"; .|{ejctto, ct«. . -

*'»w rczproprid qui^ droit & tine indeiunitd on argent^^alirait pu attaquer
cctte d^oision^ Sircj 1857, Partio, 1-863.

Xe pf»icment/)rrf<j/uWe ala deposflcssion n'est paa de rigueur, pur I'acto gintfral

. dcs chemins de fer, pui^ue la'Cbujpagnie, ainsi qu'olle I'a fait en cette insUnce,
'

.
• » 'e droit do prendre possession, en dqnnant caution pour le double do la valefijr

estimde du terrain.
'

.

'
•

f

En d'autres termcs, I'Acte des Chemins de Fer a substitu^ la tjifpoueisi^n

pr&ilable Su paicmeAt priaiabie, * h il.

Dans tons les oas, lapartie expropri^e seule pent se plaindre, pui^u'elle seule

mu^ffre de ce que I'indemnitd n'est pas proalable. La Compagnie a mauvaise
Rtfico do venir ai^ucr la nuliitd de la sentence, sur le motif qu'olle fait sa condi-

tion mcilienre. — 7 .

'

;
' »

•
• liloyd, Law of Compeiisation (4th Ed., p. 107) :

"A Jury should not assess prospective or future damages, except after an'"

. . example ofdaraage has already occurred, which \^ould enable them to forma
judgitaent as to the future damage, it being open to a party when a new ^orip-
tion of damage arises, to have a new remedy, either byarbi^ation or by a jury,

^'"
• according as the act may justify the one tribunal o^ ;the other; but when the

V
, ^

character and extent of a contingent future injury are capable of being ascer-

;' " ' .tained, the amount of compensation should be ascertained once for all."

: -• In Whitehouse vs. The Wolverhampton Railway Co., (5\Lftw Rep., Exch. 6)
^he Railway Company stopped a coal mine, ind rendered it necessary for plain-

tiffs—the lessees oj^he mine—to sink a new pit in order ito fork the other side,

.whereby the arbitrators found a large additional expense was incurred in work-
ing the engine on ''thai side.

It was held that an aibitrator appointed to assess the losses or expenses silg-

' ^ stained and incurred by a mine owner, by reason of his land being severed «id
the working of his mine being interrupted, rightly included in his aw%rd items

of compensation for additional losses or expenses, not then actually incurred or

v^ustained in working the iuincs, and which Were capable of being immediately'

estiindted with reasonable certainty.

\ Sur ce point au reste, I'acte des chemins defer (1866, Canada) sec. 9, sous

section 8, pourvoit positivemcnt au cas actuel en disant: " All cdrporatipns or

persons who cannot in epraiinon course of law sell or alienate any lands so set out

and ascertained, shall agree upon a fixed dnnual rent as an equivalent', and not upon
'

a pripcipal sum, to be paid for the lands, and if the amount of tbss^nt is not

fixed by voluntary agreement or compromise, it shall be fixed and all the proceed-

. ^ -ings shall be regulated in the manner herein prescribed, etc."

*V § ^' I>'opri8\ I'acte des chemins de fer et tons les principes concemant I'arbi.

trage, les tribunfaux ne peuvent s'enquerir do la preuye faite devant les arbitr^.

Au reste la CoumagMn'a rien ik gagner a diriger retention de la Codr sur ce

* point. y- '
'

«

'

» .

N;
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pluparte„j^,,.da„«deac„tre
:L;^^^^^^^^^

«^- '-^^-eur, ,a ^^T
dans rcxploitation d'une oarriie. AuJi Ze it f

' "' "°'"'»'«««°t "«» Ocu4*Boa,.

--»'-tpa«etdpr.p„r;ri^^^^^^^^^^ Lea .tats p.. eu,
.ra.ent pr^rds pour I'expropriation do Alt T-'J^

"^"^ ^"^ ^*"*« «!«'"»

d'artaioation 4 eette cause.
"''"'"' ^^•*'>' «' q»i "'avaient pas

II suffit do lire ccs dtatn n
'

avoir. Ainsi IWchitecte HuTlulTDr", t *"" '' '''''' '»"'''« P«"-i«nt

deacheminsotlapertede^lap^erredJ

^ffitdeeiter^tteestiu.atjpourjutr'^^ H
autres dtats soumis et slir lesouels I« r„ \ '' *" *"* "^^ "^^e des

f

preteodre quo les arbitrcs oJSun la pTZ r
' '

"''""' "" '^'^' ^^
Les Parties^ropri^ ,„, J^^^^^'^ - -ordant «35,000.00.

iommuges. II* ont fait entendre iT^Z^Tr T"' """"P'^^ leurs
touBontesti»., a^ connaissanoe d'erurrir *""^'*' "'"^^^^^^ ^-

co-petenee est defra,inde parK ^Jp S
'^"""^""'«"' «"'««'«^. «

•ences, si elles ont 6t6 rondues eonform.ln.
^^

,
»e^uvent reviser 8es\8en-

pesure des attributions desarbitrl
««» form^t^, de la loi et dans la

In Hodgkinson vs. Femie ("27 L T p u
'The current of modem authorities is ^^ th« ff

^^\ ^°*''^""'' ^''- •^•' ^^^

:

the face of the award that the arb tmo^^^^^^^^ '^"'Vt*'
«»'««« '^ appears upon

wil' not in point of law support .rd,' ''""t
"P"° «>"eg™und wh^h

<^^ed in Hodge's LawofS:;^^ I'^o'^P
""" "^* •"^'^-"

Si I'on refere au Code de Pr„.L
' ^"^^ ^67, note x.

^u fond de iu conteSal:d! itX- a'lf-f
'' *''""' "^ ^"^ «'«»^"-r

-"pare I'art. 347 du n.,L Code.T cet a fl^'S'
*"*^«-J"^--™i ^^^ I'on

que la sentence arbitrale,8oitjudic aire rueltl^^
'•"""""' * ^^ ''°°«'"««»>

q«e 8„r des questions de forme. C 8e„t^' ?"k l^T'
"' P^"' ^"^

''^'«'i»^
e fer. acquiert un degre ^up^rieur dwtb ,i^^^^^^^^^

^"^ '"''' *^^« «•>--»
-on 9decet acte, declaranrque la111 ' '""'"«^"''° 26, dela sec-

.
de forme.

'^"^ '*

^^^-f
ne peut Stre annulde pour deftut

.«e dS:::!:^;.^^^;^^^^ ^^gn^asenteu. arbitLle, q„oi.
Bentenceune fo„e cxcoptionrer Ta^Z 'r^^"' *'»''*«»' « ''onnil la
-jnb-nal d'arbit«ge'et « ton^T^^^lTJl:""T '^^^'"^*«-

^avec les autres arbitrcs ^tait le ohiifreTl. J ? '^ * '"' ^°«' " "^iff^rait

H » le ciuflre qn'il
mir«iL,ncco>d^t,'tI,ivritisr:jr-e^
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I«CompaKnia fixer UD
no Ctiemln d«
ferdeMoiitr«i>l, 868 ColldcUeS

Ottawa ft °
Oceideotal,

et
Octave Bour-

goin.

On ne doit tenir auouD oompte des reproohea que oet arbitre fait i

" An arbitrator is inpompctcnt to prove irregularity in the mode of fixing

the amount of the award—signing the award cures the irregularitjN" Whitlotk
vs. Duffield (I HoflF, 110).

In Howard i;». Sexton (4N. Y., 157):
"\It was held that the jurisdiction of the arbitrators is conferred by the agree,

ment t^f submission, and is a suflScient authority for the arbitrators to act until

revoked; Irregularities are waived ^|going on with the arbitration."

In Yi^\evs. Troy and Boston R. R. Co.J(21 Barb., 381) :

" It wks held that an award of arbitrators cannot be impeached coUatcrallj

by showiiW that the arbitrators erred In receiving evidence."—Affirmed on

appeal (20^^. Y., 184) on the ground that the defendant's acceptance of the

land amounlted to an estopp^. <

.» In Perkiiis vs. Wing (10 John, 147)

:

Held, " tb^at the principle is too w^ell settled that the Court will not inquire

at all into th^ merits of the matters arbitrated, but only take into consideration

such legal objections as appear on the fac&of the award, and such objections as

^0 to the misbehavior of the arbitrators." /

\ Lloyd, Law \of Compensation, page 141, says: The Court will not entertain

the objection tl\at the award is contrary to evidence*.

In Dinn m, Blake, 1876 (44 L. J. Rep., p. 276), cited in Llpyd, p.

141, Brett, J,, giving the opinion of the Court, said:—" There Was at oni

time a Quctuation of opinion as to the circumstances under which the Superior

Courts ought to ii^terfcre with an award ;
" but the true rule of/law seems lo

have been establisjhcd in Hodgkinson vs. Fernie (27 L. J, Rep., 60)~\Vil.

liams, J., there sa^s :—" For many years the law has been settlj^, that where a

question has'beeii submitted to an arbitrator, he is constituted the sole and final

judge of law and fact, and the parties are bound to abide hi his decision, he

being the judge whom they themselves have chosen." . f
§ 4. Parceque dans certaines parties de la sentence, les/arbitres aocordent

rindemnit^ en se servant des mots : pour le dit morceaJ de terre, la Com
pagnie en condut que les arbitres ont accords une indemnity pour le fond du

mgme morceau de terre, pour lequel une indemnite avait d^j^ ^te acoordee i

Madame Smith. /;?/ VT
Dans I'affaire Smith, la sentence declare fonnellement que oejEte indemnit($ est

sans prejudice' ilkcelle des locataires de Madame Smith: ce qui prouve qa'il

pouvait y avoir deux indemnit^s pour le mCme morceaajip 4erre, Tune afferante

au propridtaire, I'autre aux locataires de la carriere. I

Bn suppos^nt que les arbitres se seraient servi des motapour le morcmude
terre, au lieu de pour leurs intirSlB dans le dit moreeUu de terre, 11 n'y a pas

.lieii k invalider la sentence, oar les arbitres auruent pa se oontenter de mettre

le chiffre de rijdemnit^, sans donner le moindrt) motif. Voir section 9, sous-

eeotion 26 de Taote des ehemins de fer.

^ Au reste, dans plusie^rs parties de la sentence, les ezpropri^ sent parfaite*

V
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'l'T^X°^.S.:':!S2r' f"?''-
w- "Hold!-.... .h.

n.ade f.r loirXX^ n3 be

by lo. of profit, t^^^^^^ .

sustain nojilu^ aU\tl '""« '«'"««/« o-^ner d>the fee simple may

.14"^^^ -- ee Oceiaen...

.I m «clribiilio.,, cmJm chartolHS. ,

'•"°" "°° "»'"««
d™, parace d„ P«H.Xd "q1 ^2^^: T'^^''^ ^' '" '''^"°-

L. s«u,er.emc„, <lc olb™ J, iul,
1

' •

"°
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"""^^
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-if

OtUwait
Oeeldental,

OoUto Boar<'
nolo. /

"^

N'*^

fc 'dSif^BM *»*»<>nn'^ «on bureau de direciio/? Les faire disparaitre, c'est <$teindre la
Ott*w«it corporatiftj^lle^ifme. Or pai- res/iBcctions 44 et 45 (39 Vict., ch. 2, Quebec)

il n'j auraiffMde cbarte, d6 direotcurs, ni d'actionnalres de la Compagnie de

,
Hontrdal, Ottawa et Ocoicl<<iitn].

'

^

La Legislature de Qucfkic a coinf^ris elle-nidftic (^u'eilo excddnlt scs attributions,
aiDBi que re tcmolgrjjrla sectuin 46, par laquellc les Comniissaires du chcmin de
Ibr, criids par le dit acte,> «(nt autoristJs n s'adresser au Pyrlcincnt de la Puis-
sance du Canada pour obtVnir toute legislation qui pourrait etrc jugde necessaire
pour les fins du present a0lc." •

Cependant, avunt d'l/vdir obtenu cettc le;;islation, la section 43 decrote:
" Et pour itifir torn dUw^i\ est par le present actc dt'cK'tC' qije le cheniiu dc
for de Quebec, Montr^a#\)ttawa et Occidental, est, par lo dit present aete
investi dc tons lea drojts, pohroirs, immuniUH, fmnchUes, prlvil6y,-8 et act!f,

. JHs<iu'ici octro^es vAr tous actes quelconqdes, soit A la Conipasnio' ilu

chimin de fer de la Rive Nord,,Eoit 4 la Compaguie du cbeniin de' fer de Colo-
nisation du Nord f Montreal, sujet toutffois H tous changements, restrictions

ou limitations cont^nus dans le pnSscnt acte, et en autant que cette Ugislatm
peut disposer dcsj droits, pimvoirs, imimnitis franchises, priviliges et actif
octroyis por le Parlement de Icl Puissance du Canada dVa Coinpagnie da
chemm de fer de JUgntriat, Ottawa et Occidental.'' ^,-^_-

•

Ainsi cette Moa dtait subordonri«So i.la condition queirL^gislature locale

cflt le dfoit deia confirmer. Si la Legislature de Quebec ne ptut disposer des
droitB, !»nmuni^t6s, frnncbises et privild^'cs octrf.y^s par le Parlciuent du Canada,
il en r<S^lt€ j/uc la 39o Vict., c^.. 2 (Quebec), n'a aucune valeur.
.Sila SOe^icJ., ch. 2, na paa d'csi-.tcncc legale, tunt que le Parlement du

- Canad^' lie y.i pas rjitinec, que rcstet-ildes pretentious du Procureur-G(5n<5ral—dsTa E'lovi^ice de Quebec ?

^
L'intery^tion et I'opposition, afip de distraire, du- ProUurour-Gendral,

C repo^rit ciclusivement sur cet acte de 1» Legislature provinciale, qui contient Ja

negation de sa valeur legale. .^
'

Co'mpagnie comprend bien qu'elle vit ei^core,' puisqu'elle plaide I Elle

vouar^t tQutefois ne vivre que^ar son passif; c/ir «nn s^tif; di't-ell", a etc cede

au gouVernemcot de Ha6hec avec ses droits, immunitis, franchises et priviUges:
il ne lui i^partfent plus rien que ses dettes I Telle est la pretention emi^e par

la Coinpagl^ devant les tribunaux. Elle est presentement devant cette Cour
dans deu^%pel8 comma appelante. Par ces deux appels elle affirme son

existence simplement pour se donner le droit de la nier. Le philosophe dit:

je parle, done j$ via. La Compagnie dit : je plaide, done je n'existe pas. Deux
autres appels sont greffes sur les deux^premiers, et Ik, I'Honorable Procureur-

General de la Province de Quebec yient invoquer un acte de sa Legislature qui

declare que la Compagnie n'existe pliis, si cette legislature a le droit de I'eteindre.

Sf la Compagnie existe, que vient faire ici le Procureur-General ? Si ell§ n'existe

pas, que vient faire la Compagnie ? .

Si la Compagnie n'existe plus,tc]<j8t que le Procureur-General est investi de

tous ses droits et obligations ; s'adrjesser a I'un ou i raulre^4oit etre la meme
chose

;
a coup sflr, le Procureur-General ne peut etre admis a dire qu'il s'est

-;"\ ^.
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rendu muifre de I'actif et rdoudier le passif.
nil linn ranric^ J>: ^ i « .

't^'

"

qu une reDrifio d'iniifnnon t „ t>
•" • .r. T

"-«•"" "o pcui t-ire i-acompacnieH P .
d mstance. La Province de Qu^bee ne pcut fiere .dn,i«e 4 r^M^SM.

Diir, nar Irh vmua ,.*<!/><...».. i. i • otuwket

Son intervention ne pent etre UCoinp.^ie
|..><|— _- ... duChenilnde

/

•rcprendre rinstance 8an8 ^^tabUr n .

^ "' P""* ^'"^ •^°'^« *

- -Lon r6,M.liore des ;uBc" er'r f/°'"™""»- P- >« '-. unc trans- cJJSjf.

le^islatir dontTnl ? •. ^
*"""'* P^""" "*>"« «" '«««»"' "u Pouvoir

ir^r'iiidS .' Kr?:^a:;r;:uT c
^^^ "''";""^' "'^"^-^^-^ ^ ^^^^^

La cession du 24 dSre 875 a ..^"'^"^r. ^^ """^ ^'•'^'''*^'-

parle^ouvorne^enttiVn : :^^^^^^^^^^^
tout rdeenmieut que lo «ouverncme^,t „ «!! • " •'

P"'"''"" '° " ^«* ^"« \ -

n'^tait plus^roSf d« c ei^^
'' ''"''' 'l-^Au'eUe

que Iors;,ere„L„enr4"ctre :;i:;;\r\"^^
''"•^"''-

^*
"'^«*^

Mu'elle a brflle ses vaisseau, It pI
'^ ^"' '* "'*"•*""' '^^ rindemnhd,

iuxpro.edL\re:p;:s^^^^^
/

franehises:,estern,eLJrrll;t?t''""""^^^^^ 7

I«.s^ssio„: il a prouv. «ne posaeJn SJT^rl"l!TT"''Tpossesaeuretait Duncan MacDonald. Sur cei^m ^r ^T?" ^*

tagne-devaientreussirdanslenrsrrocJrr •

^'^^ ^''"'««"'
* I^'mon-

pos^ession avait ju.^ /proZ d«^.
"

'
P""*^"' "*'"•*»"' ^'"•^ *"

chen.inaucon,pte'dtlacCp^;^"^^ ^^ ''P^"' ^* ^« '«-- -'J- le

4ar";n^^^^^^^^^^ du che»i„ n'ont pas ,t. ache.

4tedei:c..;S'(rtir^^^^^^^^
Quant i Ja poBsession reelle maSl H„ f '

*"/' ^«»'««'° «'• Ross.)

gouvernement de Quebec ne •„'

""
' "''"""' ** ^' '^ accessoires, le

pointe des ^J^.^z^.^:I:iTz^t^::^^^^ T.r "
''^-^^-

^ >«

Boit Idgale ou non il nVn «>.» « • •
^' ^^'^^ possession qu'elle

pas en la possession du gouvernement de O.tll T ««rta,nem^

du we..o,n.^ ,L .a. s^^r:' df.r^i'^r'T^Cette possession au reste ne pent n'affecter le droit de M]^^ • *
Lamontagne d'etre payesdel-indemnit^ieu, due en vert^1^^"^'"

*
quelque soitle propri4taire du chemin il ne pe^t^n Ju '^^f

'^

/

r

**<



lie COUR UU BANC DB LA REINE. 1878.

goto.

/

y.:

.^

dJcSJmllfj'."
^'""<"'^g"» •«"'' ^n>J* ?i'fitre pay^" pour I'ejpropriatioD do leur oarriAro, elle

*'oitaiJr M*"'
"^"**"* '* '^g"''«"5 do la Bontonoe; so plaink da montant do I'indomnitd ; mail

Ooqidenm, 'chosc itrnngc, le Prooureur-O^n^ral enporo so dibarrassor do ootte indomDit^ en

^'V-**'*""'"
'"'^'nu""^ son dcoit do pro{>ri^t($ I Si «C8 prdtontiooH 6taiont aooueilliofl, il en
rd8ultct;»it quo jo oessioDnaire no seruit pas tafnu aux obli}j;atioDB do la ohoae q6d4»,

et quo to gouvernemcnt, on 4dTcoant aoqu^reor d*a ohemin do for, aurait ^t^
absoua do robligation do payer lo droit do passage. Le droit do MM. Bouigoia
& LaniODtagnc est aussi puissant que celui du baillour do fonds.

II rdsulto done, do cctte longuo discussion, qu'a^oune des prdtentions, soit do
la Conipagnio soit du gouTcrncnient do Quebec, no peut Stro niaintonuo par
cctto Cour. Lu scntoiico arbitrale qui accordo 835,013.00, plus $100 par niois

tant quo lo cours d'cau no sera pns dt^bouche et qu'un culrert n'aurait pas 6t6
con?truit, est It^galc dans toute son tftcndue ot doit Ctre exdcutifc. La Compa^
fipio ct lo gouvcrncinent de Quebec' sbnt tous deux rcs|»onsables A I'dgard do

- MM. Bouigoin & Laniontaggo pour lo pnieuient de cetto indotnnitd.

Ikssier, 3., (listiufinin:—^^11 est bon de rappeler bridveuiODt les fuits do cetto

cawe po6linucux- pti^ciser Ics questions en dcbat.

^
D<\s ranWe 18fi9 la Conipngnie 'du cheoiin do for nppelante, obtennit un act©

» d'iueorpor/^j^ion, pai; la Ldgisluturc de la Province de Quebec, sous le nom do •' La
Coniimgnfe du clicnun ii liases de Colonisation du Nord de Montrdtfl, 32 Victoria

chap. 55. On voit qu'il cctto ("poque memo cotte conipagnio avait I'intontioo do

^ prolongor ce chouiin do fcr de Montreal jusqu'il Ottijwa.

Ju.<<quc-lii cettc Coniuji-^nie n'avuitdc puuvoirs que ceux qUe la LdgiKlatUropro-

vinciale lui avait conf/res, niais en 1873 ello obtient du Parlcment f<$d^rat du
Canada tous les autre4 pouvoirs ndcessaires i sop existence commo unecnmpa^ie
feddrale, 36 Victoria, ch. 82. En 1875, par un acto subsequent, oetto conipagnio

est au^oris^^e ii prendre un autre nom, savoir : celui sous lequel ello a coniparu en
' ^ cettoHsatis^: " La Compagnie du chemin de fer do Montr<Sal, Ottawa et Occi-

dental." Plus tard cctte compagnie a vcndu et c6de le dit chemin de for etses
accessoircs au gouvernement do la Province de Quebec, etco gouvernement
a acceptc la dite oqssion avec ses rcsponsabilites suiv'ant un acte, coutenant le

consentement des parties int<$ressde8, execute deyant Dumoucbel, notaire public,

, le 2 novembre 1875, coufirme par un statut de la Ldgislature de Quebec le 24
d^cembre 1875, 39 \ ict., cb. 2f section 8. Dos le commencement do oetto entre-

prisQ la Compagnie en question s'est occup^o d'acqudrir le terrain n^cessairc

pour la voie du cliemin de fer, et a etproprie: les terrains do ceux qui n'ont pas
voulu les c^der volontaircmeiit. 3. '^

Parmi ces terrains S'^ ti-ouivtiit tin, foHnant I'exploitation considdrable de

,

- pierre A bfitir que les J^M. Boutgoin", intimc-s^dtonaieiit X titre de bail d'une
Dame Richard Smith.' v \
La Compagnie refusa d'abord d'indemniser les MAI. Bourgqin, et pas.sa son

chemin a travers cette carriore malgrd leurs protestations. Plus tard cette Com-
pagnie reconnuties droits de MM. Bourgoin k une indomuitd, et consentit A
.wferer la question du montant de I'indemniti! k trois arbitres.

Les MM.^Bourgoin rddamaient une indemnity do $87,559.

, ;. , Lea.acbitres, k une majority d'entre eux, le 28 juillet 1876, prononcdrent leur

, -J
''^
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^f
W6,013. pl«. 100 pia»tre» p.r moi. i^ compter ?.-ra?Mt?£2:

de e^jour (d.te de ^ -entehce^ ^.y.ble le ler. de chaque n,oi» ju^ju'A ce que 'feSi^

« fi!T^.' T "P"P"^' *^ ~'»*™'* "» «''•'"' (P«»°««») pour pro- ' «"'^

p.y^parlad.teCompng„iokuchemindefer.....u,di.sBo«.goin
pour

Cette Benteuoe arbitrale ^tai^ finale et d<5finitive de sa nature; ell« . 6t<$ sou

rendU^dcutoire par un jogeiiient da 30 avril 1877.
La Oompognie du cheminde fer a done M entendue^tf^t le trfVfanal dea..rb.^ q«. a prononed centre elle. elle am entendue erwuUo devant le tribunal

jud.c«.,re qu. a confirn.^ 1. sentence arbitrale. C'eat de ce jugement qu'elle .appeld devant le tribunal actuel.
- j

8»«i«iis qu eiie »

Le« olyectiona de Ir dite Compagnie ont M rdduites d quatfe dan« u„
*

Prtalablen,ent A cet exanien il eat utile d'obeerver que la dite Compag^ie aviii
^ • ^

.

e««,M'accu8er lea arbitre. de partialit<5. mala elle n'a paa pu faireun^^^^^^^^
I-;e^cepoin»4.encontrede,arbi^ea.etelleaal^^^^^^
On pent done con..d4rer le rapport des>wbitrea comme celui d'hommes par

faitementconjpdtentsetdigneadeconfiance.
-wpar

rSTl"",
""'^""'

o^"
'*"^'"* arbitrale. dtd^fidae par un tribunal com-

vl-^ ?', Cf*««fci«»«<«> consiHte dans le fait qVe le tierlbitre S

pas le. droit, dit la Con.pagnie. de le remplacer apr^a son d^s par il vIs
. Cette objection me parait mal fondde,

•
»"oi8.

A.l^.\rV'
'* Pr^'^P'^ »'" «»>' ««««"« objection a cette nominationdans laquelle a partic.p<J son propre arbitre M. Masson. La Compagnie a don<;

a^u.es<^tac.tementaumoins a cette nomination, elle a proc.de l^ntl^^^^^^^
bunal dea arbures.tel que compose, et ce n'est que par voie d'appel quVUe vientsoulevw cette obJBctjon. II est trop tard.

^

en droit. Cette Compagme, a part'les statuts particuliers d'incorporation ddjacu6s t«mba.t sous le eontrole dA Facte des chenflns de fer de Quebec, 1869, 32 ,
"

Victona,cbap.5f,8ou8c.ertain8ripports,et8ouslecontr61edel'«cteg.ndralde8
'

Aemins de fer du Canada do 1868, 31 Vict. chap. 68, sous tous le! rapports
vu quo cette Con,pagnic a tire ses topvoirs de la LiJgislature de Quebec; et du
Parloment federal du Canada. i^V '

Nt vi^ec, ei au

Or par la sous-section 16 de la section 9n,e de ce dernier actc, il est pourvu.
^

i la nomination des arbitrespar Ics parties, et a la nomination du tiers-arbitre par
"

Ics deux autjes arbitres
; par la sous-section

J7
il est statu(5 que la4 sentenccV

'

ces arbitres ou de deux d'entrceu* sera finale ct definitive " ' X
Par la sou.s.section 22 dc la momc section H'est pourvu a« mode do rPmpliL

i'T—
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Ogddmttl,
•t

0«Uv* Bour*
goto.

dSch^Sifil?
' P'"*^* '*''"' "'''*" '**«^^* i <$Tideinment oeU doit •'ppliqu«r au on« du tian-

*'o?toi!r«'''*'^''"' P"««l«« I'inteDiioD du l4$gi»lateur eat bi«D expiiqu6« dans ladvraiAro
'^-'- phrase de cotte Bous-Beolioo eonime suit : " Mais il ne sora pas n^oessuire de

" rcoonimcnoer ou r^peter aucuno dcs procedures anc^rieureft dans auoun oat."

Couimont conoilier oette injonotion du Idgislateur aveo I'objcction de la Com-
pagnio, qui npr^s trois ou quatre ana de d^bat veut pour un d^fuut de forme, si

d«5faut il y n, faire tout reoommeocor?

II me senible que cette souMcctioo n'avait pas besoin d'fltre ame^d^e, ello suf-

fisait pour rencontrer ie oas aotuol, mais ^jar I'acte 39 Vict., ohup. 32, elie a M
amenddo pour rondre Ie remplauement du tiersarbitre, en oas de doiS^a, par les

autres arbitrea hors do doutc.

,
II sej^bl^ d'arlleurs quo par la sous-section 25 do la mome section 9 <lu stattft

31 Vfct., «bap. 69, Duile objection n'eat adniise apres li* nomination d'un tiers-

urbitrc. '

La Compogfiic se retranchesur une autre obj6otid»i savwr : que par lacoiaion
du chemin do ferjpar la Compugnie uu gouvernement local de Quebec, 39 Vict.,
cl). 2, IcsarbitreS dcvenaieiit "/umc^' o/«cto." Co defnior slatut n'a pas pu
avoir cct effijt i I'cncontro deK'stututs du Pi.rlenicut du Canada sur la question,
ct eet note de la Legislature do Quebco n'a d'ailleurs aucuno disposition t-xptesso

sur ce point.

J'en conelus done que ce prcmior moycn de la ditc Compagnio appelaute est

mal fondc.

<S'tro«(i Hjo^en.—La scdonde objection est forninl<5e comme suit:

" L'indomnite auratt dft etre cerlaine, fixe et d^lerminee ; Ie tr^junat des ar
" bitrcs nc pouvait pas condamner la dite Compagnie i, payer une rente mensu-
" clle pour certains donimages, tant que la Compagntet n'aurait pas exeoutd cer-

" tains travsux pour se libdrer de cette vente."

Cette objection est la plus seiieusc, mais au fond ellc n'est que sp<<cieuse et

futile.
, ,^-. / i

fiour faire voir ce qu'elle a de faux, je souwets ccs deux propositions.
'

lo. C'est que la diie Compagnie n'est pas oondamnee et n'est pa« obligee i
faire auouns travaux par cette cientence arbttrale; elle n'est condamnee a payer
qu'une sommO d'argent ccrtoiVte, /a;e et diterminie, qyi consiste k payer $35,013
et de plus $100 par mois. C'est clair et fixe. En payant cela, elle n'est obligee

k rien autre chose. C'est une puire faculty qui lui est laiss^e de se liberer de
cette rente meflsuclle si elle veut bien, k sa diseretion et quand elle Ie voudra,

construiro uq ponceau (ci<Ze<r«) et deboucher Ie coura d'eau, tuais elle n'est pas

obligee de^le faire. r

20. Cette plaiiite de la Compagnie, savoir: qu'elle est oondamneo a payer
chaque mois $100, ne lui cause aucun inconvenient, paroe qu'il lui er>t libre d'en

payer Ie capital suivant nos lois aux expropries, et tout sera fini et termini:

mais en realite s'il y a quelqu'inconTeqient dans oette sentence, c'est pour les

parties cxproprides, qui auront 4 rccevoir chaque mois une rente an lieu d'un

capital, ou rinc9tavinieQt de souffrir qnclques travaux, mais les expropries sont

satisfiiits; oesonilesexpropriants, savoir, la dite Cotapagnie de chemin de fer,

^ui soul&vent ces objections, et jo pose cette proposition que, d^aprAs nos lois, ees
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Oecldental,

OeUvi- lioiiis.

luln.

objections ne sont pns rooovnbloH da U r.«r» A. v '- T~ ^

('•n,t . ...
"oruicnt quo do la part den oxDroorliJ*-^^^^ -

-'<*^ A^tMrniiTd?

N»poL,.
'"'^^«»""«- Col art.cio c«t rcproduit do Tarticlo 545 du Code

32^:~ tt:^^ I ^st-r •
^^'

?- ^-"^- - ^«««.

Princi>«, on v ' „„=; - „^ ,'
*" ^^*'-^' eontienncnt I'o.ionc^ dcs n,e.ne«

407 ci le« mots -. N« no I^lt I
''"' " "P^''^^"^"* '«'' """J^tions d^r-rtiele

taire.entet':?o:i;:il::j;:r;rz^""''^^^^"^^^^^^
.

.

-o«„jt;T;!:rt;oTae^^^^^^^^^
tHbunald'Appel °t

^""'^"^'"^"""'"'^^^^^

1^» conlormite do rartido 107 dc notre Codo aiWticIo545du CoA^r^T^,a rendu convcnablp dA «u«- j ^ .,
""""*'"' "'a a«L©dirJ<apoI«5on,

. ,

1837, |„,^ 136 l! L..l" , '
7"" °° P" ^'"J"' ««°^^

l»<^ 19. Qpr,, ,.„,„ . ,.„.i„.^„,:7„"''"'.'^'''
^- «"" '' S.rqr, 1839,

«.^.«i.:p:;:L:r.^s;:s--:i::f

.:.\',';V,-v.;::;^«
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durhrT'"/' ^ MntCDOc, ot qjd r6uuU, nioii non poa reipropriant. iJoni U oauM de Cutox

Le prdfot de Jurne ot Qaronne, dooiddo en Cour de (JaaaatioD le 3 juillet

el
<>• Uaur.
iroln. A

kr<l<iMiiii(ri)il,Ta.

u»id«,u»i, 1843, Siroy, Uccueille Oen. do 1843,'pa«o B78

;

." L'indomuito ollouoo par lo jury dqit oonitivtor oiclusivcment dana uno lomiuo

d'urgent luiso u tii diapoMtioo imuK^diato do I'ejrpi-oprii. Ainai duna le oaa

iiioruo oil oe doriiiur a rcquin i|ue aca britiiiienta fuflacnt aoquix en ontior,io jury H

, Hioina.qu'il n'y conacnto ne pcut paa lui rOMrvcr doa niaU^riaus de aca batinienta."

Co provLro du contmtcment <le Vexproprii montre riiimae de la propoaitioih

C'eat le mCnio prinolpo proolamd dana I'aneten oaaaatioD du2 juin 1815, Villo

du Marg va. Lacosto, Journal du l^laia, vol. 2, de 1845, page Ti\ '

" Que I'lndouinitd no doit se ceniposer que de valvura nuuorairea, ikiuoioa que

I'expropri^ n'ait expnni<$ la Tolonttf oontraire." [

-

Muia Toici un arrdt plua rdoont du 2 I'dvricr 1858 ei} Cour do Casaation, in re

Chomin de Fer Grand Central vs. R^boia, Sirey v. 1858 part. I. page 831 qui

cat conoluant sur la distinction qu'a faite cette cour mr la plainte ai elle vient

de I'expropriant ou de I'ezpropri^. Yoici une p4rtie ^e I'arrdt.

" Attcndu que le pourvoi est fondd aur oe que l^^jury aurait exced^ sea poa-

" voirs, paroequ'il aurait, en partie, %x6 autrem^ot qu'en argent loa indooinilds

" alloa^es au ddfendeur

;

" Attendu que par aa d^oision le jury en dvaluant I'indeninit^ i 10,000

" francs, a laissd k la Compagnie la faouUd de no lui payer, on reparation du

"mome dommage, que 4000 francs, si die prdforo ainsi que ses n^^^^ntants

'Tout promts, cotittruire un pauagc qui nStablira la libre comuiu^iomon' Jkour

" bouiiuos ot bestiaux
; ^ *

/ f

Attendu qu'eu statuant ainsi le jury n'a pas exc^dd ses pQUvoirs ni vioU

I" la loi, puisqu'il ne <jlipend que de la Compagnie d'acquitter rindemnitd entidre

I"
en argent, s'il ne lui convtent pas d'user de la facuUd accdrdde uDiquemcnten

" sa faveur....Rejette le pourvoi de la Compagpie, etc." "
/

'!

Dans une note au bas de la page, Sirey ajoute : Mais VexproprU qui ft droit

une indeouiitd on argent aurait pu attaquer cette d($oision. /

Co deuxidme moyen de la Compagnie appelante me parait done mal fondd de

Bft part

Trotsteme niot/eti.—" La sentence arbitrate n'est pas eb accord avec la preuve

fiiitc devant les arbitres." ' '

Co moyen me parait mal fond^. ' '

Bos le moir d'ootobre 1873,j la Compagnie du chenjiiiy de fer prit posscs-

sibn du terrain en question, a'cdpara d'une certaine quaniito de pierre cxtraite

del la oarridre en quefstion saris aucun egard aux droits ac|9 iotimds fiourgoin et

a leurs protestations. La Compagnie a de suite cbang^ I'etat des Iteux ; il en

rds|ilte ^qu'il a ete tres difficile aux intimiis Bourgoin| de faire lour preuve,

ccpendant iis ont fait une preuve par tdmoins qui justifie la sentence arbitrale

;

il est vrai quo cette Compagnie a produit une preuve oontraire, mais k qui est

lais^ la fuoulte de peser, d'appr^cier cette preuve ?
(

De droit commun une sentence arbitrale sur la question ilies faits, sarle montant

adjiig4, est finale ct definitive entre individus, oomme die Test mSme entre

,>Auti«aeBVVwid^truireW4M*V^Vtilit<^-d«irofi5ronooBim'bitfei^

r / ji
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«u. IVo^piro de no. Code., il „'y „ p,„, a'inocHiiui., d. dl^rttlon .rbitmir,. Ur„n.p^w.o II jr • un artiolo positif lur la nin«i;.r» i„- ..:k ..
*•" <'h«niii <i»

tro Icur d<5oi«on. ' "''•"'*" •«"' ^"W <>> -oumet- "Mr.rrr''
Or IWtioIe 1364 du Cod. do iTocdduro Civile du,B«i.Can.da .. lit comn.e ^^Zl

• • » foia.

Lo. hJJ \c ^ "/nqudrir du fond de la cont««|ation."

-Ze X,o! """'T
"•^'"'^ "" •«=" '"'»"«'<^" PO" d^fuut de

.

Je croi- dono q«o ce moycn L mal fondd en full ct en droit. •

' " Lu^ ! ^- ,."^
'^"' *""'" P'""'^

'^a '" -"^I"" dfendui; do terrain

-
t c. ot plus qu un ..„.,.]. louMye, o'est un do.ueu.brc.ncnt do la propri^(6 f ronltv

)

vcc Ic ,K>uvo.r n„x 31M. Bou.oi.. d'enlovcr, partfe do ccte prLSrtW
1 indclnirJ

" '^^ "'"" distinction c,uo iMadan.o Smith n'a iJtv

»oe--.67, quelle a eu la .agosso d'accept<,r pintut que d'cntreprondro u„o;iut e jud.e,a.re ru.neusc vis.Vvis d'une puis.anto comp„, .i„. Mais c^t o inden"P. fte eon,prend ricn du droit de ru.utruit. do I'o.ploitation dc lu c ri'rc I

m"wSr '-"^-- arbitralo prononci'uno ime^ni: ^wt

«.»iuiiiu. iJO HiaiUl des ChfiniinM «ln fiit. J„ lO/'O •>• TI-. . : ._« des chenuns de fer do 18G8, 31 Vict. oh. (58, section

'ti
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-—r^
ii*OOM|l
4nrhemln
hrilt' Moiiir

«>tl*»« <'

••t

OoU»« Bi

flola.

, louiHMetioii 26 4 U fin, • pourvu A mU dan* Im tormwi tuirtnU :
" II n*

^,1
I Mra pu DiSoeMHiire que U porionne ou p«nonnea auiquflllM la aommfl doit

J y tin pajrOfl itoiont Douioi^^ea dana la aontoiiee arbitrala."

Co Mra ^ teuipa et li«u k uoe Cour de loi d« pronnno«r A qui Mtte r«nt«

itDiuellfl aerM payable aprda le tarme du bull d« MM. Ilourgoin, 4 moina

qu'alora U dilo ("onipa^nie ait trouvd'A propoa de uiottra fln au pnicinent da

cclta rente oiuoMuolk, luivunt la faoul^d qui lui ent donn<<e A oe aujet.

Je na puiadono poa aeuaorire 4 1'id^Se ()e ttettre de o6t^ colte aentenee arbltrale

;

il «pt poaaiblo que oetto oonipugnio ait 6x4 tsondaiuD^e 4 ^yor une indemnity un

pou'lurte; nioii ocoi nW qu'uu uiotif d'dquii<5, i^ui n'oRt pan adniii»ible, iii octto

apparente ^|uii6 eat oppoMSo li dea luia poailives et ubauluea, dont I'ubMirvaiioe

cat pour I'int^rut gdndral. ' w
"^

.

' ,<»

.^ /^ ' Kn oouauUunt I'lSquitd on (rouvcrnlt p«utAtro qu'il n'cat Rui^ro J4.ittfl, apr^

avoir pria poaHcaaion do I'oxpluitution de MM. Bourgoin et de Ics jvotr tonuf

pondnnt j)luHicura ann^ea, duvunt IcH coura de jutitieo^ ohi6i-ds do fruia <$norni(>a';

do lofl renvi;>yer u rccouinienoca la picct^tluro apr^ quo I'^lat do!< licux eatohang^.

Ccla.no pout a'uccorder aveo l'intc*rpr<$tatiun dcH fiiita ct du droit oh cottc^auao

que j'ai adoptd opr^s Koricuao coOHidoration. Jo auis liourous do pcnnor quo lo

tribunol do preiMiiro iniitanco ait pcnii^ do la mCnio uinniurc, ct jo suis d'avia do

y ounfiruior ce jugeuicut qui a hnmologuiS la Hoiitcnce'nrbitrule on oetto cnuWt

( /. 6ia A. A. DoRloN, Jugc-eii-chui':—Cet appcl CNt d'un ju^oulcnt qui a niuiu.

xonultt vulidil6 d'une aeutcneo arbitrale rondue sur cipropriutiun lorci^c.

En 1874, lu Compagnie du cbeniin de for do Colonioation du Nord de Mont-

r^ul, dont le noiii a 6te depuia chongtf en celui de " La Conipognie du chcniin dc

" fer de Montreal, Ottawa et Occidental " appclante, procoda 4 I'expropriation

de partio 4u lot No. 331 du oudaiitre du village de la Cote St. Louifl, oouitd

d'llQoholaga, qui appartenait h Daoio veuve Kiobard Smith, et quo lea intini^s

occupaient d titre de looatairea.
"

L'indoBinit^ de Madame Smith fut fixde 4 $5,522.67. Mais lea intini^s a'dtant

' oppoH^a 4 CO que la Compagnie appelante prit possession du terrain qu'ils occu-

paient, aapa lea indemniaer, la Compagnie l^ur fit dea offrea qui furent refus^ea,

et dea arbitrea furent nomm^s d'aprda lea dispoaitiona de I'aote dca ohemina de

fer d9^86d pour ^Cablir I'indemnite qui lour ^tait due.

Damaae Maaaon fut ohoisi par la Compagnie, M. Pierre f'rigon pour lea <

ilitim^s Bourgoih et autrea, et cea deux arbitrea choiairent M. Benjamin Comte,

comma tiers-arbitfe. M. Comte ^tant d^ced^, lea deux autres arbitrea nom*

m^i^eut M. Naroiaae Val^is comme tipra-arbitre.
'

Le 28 juille^ 1^76, M. I*>igon et M. Valois rendirent leur aentenoo, 4 la-

quelle M. Mossdajli vOU^t pas concourir, et fixerent 4 $35,013 I'indemuit^

que la Compagnie d^ait mycr aux intini^s, plus $100 par mois, 4 compter do la

'dute do leur spntcnce, ppyiwle le premier jour d9 cbaque mois, juRqif'4 ce que la

Compagnie ait d^boucli^ l^^ours d'eau servant a ^goutter lea carriorea adjaoeb-

tesao terrain cxpropriQ et construit un viaduo (culvert) pour prot<$ger cecours

d'^eau. ,

Lea orbitres aprds avoir, dans leur scnter oc arbiirnle, relate leur nomination,

donrit In prnpriiS tI 4 luqucUe M rapportc. leur opAfatioo, doat lea intim^ii WPt

X:^-:
y
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locaUir- .1 M«Un„ Smith prop,i4tai«, «t tadlquA l«ni prooAdA,. oontiou.ut u«:o»p.pu
eommo .uil

:

'• L*. „bUr«. oot prop^de «t pr,K,6denl p.r 1- pr<«„u. A <ubUr ri'-SSfo^gS
.' kcoB.p«n-.loo A llr. p.,^e p.r l« dite Comp-gni, .ui diu » Bourgoin H *<!:ilj;;2rj

«lt, rt •• Bourgoln .t L«u.ont.K«.' pbur lo u-oroMu d« torr« oi-d,«u, d^rlt o,..^*Uw
" «t ^ur toiu l«« doiumagw r^iulunt de U priw da poMOinion d'lMlui, «t yani «•*"•

" VI.I0 |« dit Usrruiii et mtiui^ «»eo mm et 4ubli U viiluur d'lMlui tt l« monUni
" dctdouimagp. »u«dit»i, uooordent par Im pr6^nto«, d.1t«r.»inflnt, d«^,l.r«nt, et
" dwnt unaniiuomout .,uo U omiii* do »mit«^i,„, „,il|„ ,r«iio piMtrea, plua oent
" piuitrM par luoU ^ ooiupt«r d« «e jour. |i»y.blo le proiuior de oh.que tnoin, jo-qu'A
" oe <|ue la dito OompuKnio ait d.Jbouoli<! le. court d'eau R«rvan( & ogoutter lea car-
" rii-ro. adjuooutcs Ic terrain expn.prijj, et ouiutruit uo oulvort pour protdgor le dit
" coura d'uau, ooiiimo dtant le iiionlantde U ooinpoiiHaliou & 6tre payoo p.r la dit«
"Conipugnio du ohciuin do for de ColoniMtion du Nojd do Montr^a^ maiiit*'
•< nant appel6 la ConipaKnio du ohcniin do for do Montreal, Ottawa et Oooiden- ^
" lal, aux dita < Bourgoi.. & fiU,- ot ' Jlourgoin & Lttn.ont«Kno,' pour le dit mor-

^'^

" ccau do (crre et pour loa douinidgea r^iultant do la powowion d'ioolui.

\ " Donni aouR notro going, A Monti-<5uJ, co vingt-huitiAmo jour do juillet, mil
" hoit coat aoixantoHit-sciso. '

(SignO " I'lERRE FRIGON,
'

, ,, , „ - ^ ^^ *' " NARCISSE VALOIS.
> "Le dit Damasc Mawon, dcuicr, arbitro nomnid par la dite Coinpagnio, ni

" concourt pas dans la dito Hcntoiioe arbitrule. *

"Montrdul, 28juillcll876. , . .:..
"^

, .
(Signd.) " P. MASSON." ,

Le 16 ttvril auivanf, la Compagniea portA une uctioo par laquelleelle a conclu
k CO que cctte sentenco arbitrate fut dAslartiftillo, et oe pour entr'autrcs raisona:

lo. Parce que le ddcis de Benjamin Comte avait mis fin au pouvoir dos arbi-
tres et quo Nawisse Valoia avait 6td illogalement nommd.

2. Parce qui^ics arbitres n'avaient pSa le droit d'ordonncr que la Comppgnio
paicnritllOOparft^isjttsqu'Aoeque cerUins travaux fHissent faits, la ki ne
leur donnant le pouvoir que d'dtablir lea dommagea oausds par la prise do pos-
session du terrain eiproprid, et non d'adjuger one pdnalit^ poor desajstea & venir.

3o. Pareeque la sentence dtait entachde de fraude.

4o. Paroequel^ sentence n'^tait^sconforme Ala preuve. »

^5o. En^n, parcc^o les arbitres n'avaient pas otd asserment^s oonform^ment A
la loi, qu'ila n'avaicnt^j)a8 rendu leur sentence A une asaembWe rdgulidre des arbi-
tres, et que les parties n^vaient pas 6\h rdgulidrcinent notifidea de'leurs assem-
bl<5cs. J

-
. - «, .

Cette action dtait di«gdc contre les int6ress6s aifiombro de quatre, et contre
les trois arbitres. To^ A i'exccptioa de M. Alasson ont oomparu at ont repondu
separ^ment par une dArense en fujt. ,

_
Cette Cour n'attadie aucune importapce A la premiere objection. , La Com-

pagnie'a elle-meme ^ommenpe scs precedes en expropriation en 4tk de I'aote
•

des obemiaa de fer de 1868.

Get aote tel au'imend< par la stntnt
-

A*
1H. .

ji pnas4 ta la 39fl airngg 4a rtgaa d»
r

't^'
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W:

.-te«| Sa MajesW, sous le ch. 32, autorise les .rbitres, lom,u'nn tiers-arbitre d^Scide avaat

, *'o&l"."'er''l"* '*'"" proc^d^s wient teminds, a en notamer un autre pour le remplaoer. '

-
OccMpui. La Coinpagnie ne a'est pas objeotde A 1. noini>,ation de M. Valois, et elle ne

:
^<>«%«»»'- P*" Pl«», »pr^8 avoir consontie 4 proc^der derant^i, pr^tendre qu'iffta pas

/ , € «5 r«5gul,ireinent nommd tiers-arbitre. D'aiileurs la Compagnie appelante am
placdc sous le controle dc la legislation du Canada 'par les actes 36 Vict. c. 82
et 38 Vict. c. 68. .

'

Les objections fondd^ sur les allegations de fraude et sur co quo les nrbitres
n ont pas dKS r^guliereinent iissermenl^s, qn'ils n'ont pas donnd avis de leufg

.
asseinbldei., ni rendu leur sentence & une assemblde rdguliAre, ont 6t4 H peu pres

" abandonn^s lors de I'ai^uient.

I
?'?-'^' ^ ''objection que ia sentence n'est pas conforme a la preuve faite devant

:
'*?"'"'«*> «e"e Cour ne pent s'en occuper.

- L^arbitres sent juges souverains de toutes les questions de fait qui leur sont
soumheg Quelque exorbitatite que soil I'indemnitd accordie, les tribunaurle
peuvent,la rdduire. lb peuvent rejeter la sentence ^rbitrtle, mais seulement
dans le cas ou les arbitres ont excddd leurs attribrftions, ou fu'ils ne se sont pas
con&rmfe^ fee que la loi leur prescrit de faire, ou eifcoro lorsq^e leurs pwcd^
.80ht entach^s de fraude. i T^

Ici aucune fraude n'a 6t«? prouvde. 11 ne rcsto Ju'h examiner si les arbitres
seront tenus dans \e8 limites de leurs attribations et s'lrs so sont conformds au
statut. Comme. il a ddjii 6t6 observd, I'dcte en vertu duquei I'arbltragp a
eu lieu, cqt I'ucte dps chcniins de fer du Canada .<31 Vict. (j. 68).

,,
Pa^^ -la sect. 9, sous-seetion 10 de cet ^cte, it est pourvu A He qu'un niois

|.apr6s1e ddpot du plan d'un chemin de fer, la Compagnic autoris<?e 4 16 con--
BtrNre, pourra s'entendre nvec lea propridtaires ou les parties intdressees dansles
terrains que traverse le chcmin, sur I'indemnitd ou les domniages (,ui devront leuf
€tre payds, ou sur la manjere dobt cettc indemnitd sera constatde, et que dans le
ca»ouils.ne pourrulent s'entendre, qu'alors I'indemnitd serait dtablie par dcs,
arbures nommds en la manidrp indiqude par les sous-sections sub.sdquentes.V aprds la sous-section 17, les arhittea ou deux d'cntr'eux doivent 6tablir ilq-
demnitd et leur rapport est final. «

^
Pay la sous^iection 26, il est ddclard que le rapport dcs arbitres Yie poiirri

etre annule pour aucune .irregularitd ou vicelde formo,#urvu que les arbitres
se soient conformes i^l'acte, et qu'ils aient clairdment indiqudo laIttmrne accor--
dee pour 1'mden.nite k les propridtds ou droits pout lesauels cette indewBt'td est
accordec.

t

•
^

-^

La Compagnie est aulorisdq par les sous-scetions^i et 35 a ddposer entre les i

mams du protonotaire le montmt d^ I'indemnite avec six. niois d'intdrct, pour •

obtenir un titre.de ratification qui 4 m^t A^l'abri do toutc rdclamation queU '

(Sonque, quedes tiers pourraicnt avofr ou,. excrcoi^.e^r la propridtd dont I'expro-
pnation cfst reqnise. v^ I ^ : < ^ , =^_^ ,. 4^

D'aprd's oes dispositions, les arbitres n'avaient d'autre pouvoir que eelvide
fixer le modtantde I'indemnitd ou compensation >! la Compagnie appelante
devia t payer auxintimds pour Icii rs droit !? ot ptmr lei doMinagei rMulteut'd*
1 expropriation. ' *

.»
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e faite dcvant

%Cette indemniUJ devait consister en une flotome d'aigent dont la CompagnieL.Compi«i.ic
pouvait 86 liWror, soit en la pajant auz intioi^s ou en la d«5po8ant entre fw deM?it.*5,
les mains du protonotaire. Ottawa et

Oooidentalf

Lea arbitres n'avaienf pas le droit d'imposer H la Compagnie I'obligation de octaiS*Bonp.
faire des travaut pour dgoutter les oarri^res environnantefl, sous ralternajjive """•.

de payer mensuellement une rente ou somme dedoniers. Les arbitres n'ont pas
d^clar^ par sentence quel int^rfit les intimes avaient dans ces carrieres, ni dans U
confection do'oes travaux, dont Us n'ont indiqu^ ni la nature, ni I'^tendue. Si

' la somme de $100, par mois, que la Compagnie doit payer pour se libdrer de ces
travauj, ce qui represente un capital de «20,000 au taux de I'int^ret l^gal de 6
p. 100, imiique la valeur des travaux 4 faire, les arbitres, pour tfvitcr des difficult^
ult^rieureS, auraient, pour le moins, dtt ddclarer comment ces travaux seraient v *y

ei^ut^s^ quelles propridtds deyaient 6tre ^gouttdes ; et si o'est 4 titre de p6na- '

llt6 qu'ite ont charge la Compagnie de payer cette somme de $100, par mois, lis '

se sont arrogds un droit que ]» statut ne leur donne pas. J
Dans la cause du ebemin de fer Grand Centralc. Rebois, Sirey 1858-1.t83I,v

•citde par les.intimds, le jury ayaient etabli rindemnitd ^ une somme de 10,000
fr. etd^clar6 que dans lecas bit la Compagnie ferait certains travaux, I'indem- y.

Uitd serait rddjiite a 4,000 fr. II parait d'aprds lea motifs du jugement que les

reprdsentants de la Compagnie avaient eux-mSmes promis devant le jury de faire
ces travaux.

C'dtait dans I'idt^rgt de la Compagnie que I'alternative avait 4t6 donn^j et
dans 1,'un et I'autre cas, I'indemnitd dtait d'une somme fixe et precise. Cette
cause ne peut done pas etre invoqude pour soutenir les pretentions des intim^-
En t6f4nat k la sentence arbitrate, Ton voit que les arbitres i^ioonnaissent que

les intimds n'dtaient^ue locataires* du terrain exproprid. Ce terrainV oonsiste
dans deux arpents et soixante-quatorse perches en superficie et appartenait

4 une Dame Smith. La preuve dtoblit que I'indemnitd de M me. Smith pour
son droit di^^; propriety avait 4b6 fix6e par ^autres arbitres k la somme do
5,622 67. -

'.

. _,

^^
Cependant les arbitres sans indiquer ni la durde ni les condition da bail des ,

intimds, leur ont donnd une indemnite de $35,013, et de plus une somme de
^ IIOO pac^mois. ,-

lis n'ont pi^ declare ft quel titre ils leur accordaicnt une indemnity aussi con-
"

«id4rable.
'

D'apres les tei'oics de leur- sentence, les arbitres semblent avoir compris dans
,

.rindemnite, la vaJeur meme de la pr6pti4t4, car ils disent : «' qu'ayant visits leV ^' dit tenrain et <^ltime «ivec soin etitabUla valeur'd'icelut.et k montant des • " /
,
/' dommdges susdits, ils accorden't," etc^etc.

'

| \

II est inutile de dire que les arbitres n'avaient pas le droit de donner ^

4uxintimd3 une indemnity pour le droit do propriety d'un terrain qui ne leur
•"• '

I
,
appartenait pas

; mais en supposant qu'ils n'aient pas inclns dans I'indemnitd =

la valeur du terrain m6me, il dtait d'autant plus ndcessaire de d^larer que I'in-

d«mBit4.^tait pour le droit que les intim<$3 avaient comme locstaires, que partie
de oette indemnite^onsiste en une nomme de fipQ. ggj dojt fltre p-iytfe chaqna

're ingemnite consiste en une somme de flOO. qui doit 6tre p.iyee (

t;«tc wmnM devra-t-ello Stre payfeI perpdtuit^, m&me aprds que

\

lebail

J^'J.:
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dJchSSSfde ^^ «»t»"*8, dont la dur«e n'est que de oinq ana, sera expiri, et si lea iptimes ne

*'otta',J!J"j?"'^'''^®"*
'*™"<*»'" ««**« «»n"ne que tant qu'ils seraient looataires de quelque p»t-

occidentai. tie du terrain dont ils n'ont pas 6t6 expropri^s, les arbitres ne devaientrils pas
Octyp Bou.. <l,5clarcr quel <5tait ce terrain, et quand lebail finirait, afin dje fairo connaltre a la

. tJonipagnie I'dtenduede sea obligations?

• Pour ces raisons la mnjorit^ de la Cour croit que les arbitres ne se sont pas
conformes A la loi et que la sentence arbitrale aurait du fitre annul<5e.
Le jugement de la Cour Inferieure qui a confirm^ cette sentence doit done

Otreinfirme.

Avantde terminer, je crois devoir attirer I'attention des parties sur quatre
causes jugdcs pnr la Cour du Banc de la Reine dans le Ilaut-Canada, et sur les
observations faites par le juge-cn-chef Robinson et pnr le juge Howard en pro-
nonsant le jugement de la Cour. Ces causes sont celles dir Great Western
Railway Co. et Baby et autres. Elles sont rapportdes au 12 Vol. des Queen's
Bench U. C. Rep., pp. 106 et suivanteg, et-elles ont (Ste jugees sous des circon- '

stances tres analogues a la cause actuelle. Dans ces causes les rapports des arbi-
tres ont 4t4 annul^s parce qu'ils ataient impos6 a la Compagnie des travaux ou fait
des reserves en favour des expropri^s, incompatibles aveo un roglement final et
d^fimttf des droits des parties. Ces causes ont beaucoup de rapport avec la
presente cause, et les jugements que la Cour du Banc de la Reine du Haut-
Canada a rendu sont d'autant plus applicables A celle-ci que o'est sous un statut
applicable .aux deux provinces qu'ils ont ete rendus.
V La cause No. 144 dans laquelle la Compagnie du chemin do fer Montreal,

^
Ottawa et Occidental est appelante et MM. Octave Bourgoin et al., sont intimes "

^ i^ presente leg memes questions que la pf^c^dente. La seule difference est que
1 dans cette cause les intimes demandaient & ce <|ue la Compagnie appelante fut

^' condamnde A Jeur*payer la somme.de $41,093.43 en vertu de la sentence arbi-
.

tralq mentionn<Se dans la cause prdcddente. Ce montant se composait des sommes
Bujvantes

:

/ ^loqtant de la sentence Arbitrale ;... $35013 00
. Frais des avocats

^ 110' ^O
" del'arbitre Prigon... 205 00
" du Secretaire

.v;,..... 22 OU

^
I n t<5.r<?t depuis la prise de possession; '.

1 4,.351 23
4moisdereutemensuellc8uivant][ftfientcnce 400 00

841,093 43 '

La^Cour infdrieure a accorde aux intimes leurs conclusions. Ce jugement
. .

est infirm^, la sentence arbitralfe declar<5e nulle et Paction dfe intim»53 renvoyee
I>4ns la cause no. 117. L'Hon. D. A. Ross, Procu^ElIi^Gdndral pro Regina, -

,
appelant, et Octave Bourgoin etal., intimes, le Procureur-Gendral, reprdsentanb
le gouvernement de la Province de Quebec, auquel la Cotapagnie du chemin de

' fer de Montreal, Ottawa et Occidental a c6d6 ses droits, est interveiu dans la

^
cause prdcddente : Les conclusions de son intervention ont 6(6 rcjetdes.' II
appelle de ce jugement qui doit etre||yerse, puisque la.gentence fl^ arbitres est

~~
- / ,

.
'

.
;' \

.

' \\
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Octave Hour-
Roln.

«tun?r^c„T,TT J««««'«"««»o»t Pouvait faire d^ider U question L.co.p^,.

L Tunlau noT; P
' ''" Tn ""P'^ '^P"" ^'instance, et qu'll el a MiiS^^X^.

Ji^J^. fi .. ,
' * ««» JC>>"«- Inferieure que sur. I'appel.

prites " """' '"" ""'''""' •""'"^- <'«' "PP«' ^^™"1« <J- causes

*aisir le chomin ^« «./ •
**/"'""• *-» '^eft" de cctte execution ils out fait

Le Proourenr-Gino,,! comme rcprtwntont iTgouvcmement de Quebec .T,it

: 1^39 Vic ":T,S".t
'"

'"
'^'"" '"'« "" '• c««.p.^t l?iu

7/ , J ' ^' («"*!»').««"» sur oe que la tWp«nie .y»t into-

i^s appelants ont contests oette opposition •
!» *•

la cij •'°"" ?" J"S«'"«'»». «» que rintim^ qui.^tai/aux droits dea Compagme, en ava.t assume toutes /s obligations, et qu'il ne pou^ail

i'lZZ
""" "" "^"''^ fr-^^«o-usdepuis'le jugemen efZlappel, qui8eniontaienta«423.22. / f J = t w avani

taouL'V-
1""^ "' '"*•'"''"' *'"^ «"^S"tions. que l-intim^ comme reprise/

lu i M.?"^?/'""
"''"'"^ *^"*' '" responsaWlite de ses oWigations. et

q« 1
mt tVs-qu,|.td tenu au paiement des causes de la saisie, et qu'il n^ ;,u^

Tait empecher la vente. / » ,
"i 4u ii ne pou

Ji!^r
""' ""*'"''-^«''P'>°» "« «>"' «"«i?»^ q«e la Con,pa,„ie etant une Com-

r e PIf
drous au gouver„eu.ent

d*) Quc^bec sans y avoir dte autoJTpar Je Farknjent du (>nada.
-^

La Cour Superio^re a maintenu l'op|iosition qt annul.5 la saisie.
te jugenieutdoft 6tre confirnie. / v

JeLlbr.' ,

^""^"^^ ^'^''^""' toute partie l,5.de par/n jugement

^a.s
1 lotervalle .1 1'ex^ute aW risques et perils. Lor^e.l'appel est ii,.

St ot'"
'"""' '' ^^"^•«—"' q- d«-e I'uppolantria seufgarl-i1que le creancier pu.s..e exiger pour Ic'paiement do sa cre-A s'il y a une saisie^ndanj.. ^ain-lovd« doit etre donnee . I'appelant. Les frais encourusTut^Ws.font part.ede,a creaoce de rinti.d couverte par le cautionueJ

tiel'flr?".'
'" '' ""' ?""^'" P" '''"*• "24 du Code de Procedure, oi la par-tie refuse do donner caution et consent tl .n qu. lo juguui.ui soil eA^cul
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z«5qu

T Jl.

L« Comp«(niie
*** ""' I'cxdi^utioii du jugement devient une necessity

j
puisqueylo ddbiteur ne

<ju^ciH>min de ygat q^ n<i pcut foumir lea sflrctds rcquises pour I'appcl ot il est juste qu'il

Ottawa Pt
Occldpnial,

Pt
Octavo nour*

guiu.

L'ortiole 1124 oontieat une disposition formelle a oeten supporte Ics frais.

cffct.

Sur le mcrito, l'intim<$ a dgalement raison. La Compa^nie incapable de ter-

miner le chemin de fcr qu'eHe <Stait autoris^e k fuire, pouvait c4der ses propri<5tds

ct Ics travaux qu'elle avait fails au gouverncment de I9 Province de Quebec,

commo clle aurait pu le fair'6 u tout autre. Lcs appelants tie font 'pas toir

quHls aient aucun interet a demander U nullittf de cette ccssiob^ s'iis Ont une

cr^ance contre la Compagnie, ils Ifi feront valoir contre le gouv^nement qui

s'^t cbarg^ des obligations de la Compagnie.

Si le gouTernement de la Puissance croit que cette cession fuito au gouverne-

. ment de la Provitioe de Quebec, est contraire i, I'int^rSt public, il pent adopter

les proo^d^a n^ssaires pour la faire mettre d^ cdte, mais des partioulicrs fie

peuvent le faire, a moiDS de ddn^ontrer qn'ils ont un int^rdt special et distinct de

«elVi des autrt^icitoyens, ce que lea appelants n'ont paa etabli.

RamsAT, J. :^Thia appeal is taken from a judgment condemning tbe Mjiel-

lanta to pay thtf amount of an award rendered in, Hivoar of^^ffiereapbis^iita,.

tenants of a stone quarry, for land diunliges. i!he aWard declares " qiie la

^' somme $35,000, plus'cent piastres paVmoisj^ compter de oe jour, payable le

" premier de. chaque moiB,'^jusqu'ji ce'que la^ dite Compagnie ait debouch^ le

" cours d'e«u servant h ^goutter les oarriires adjaoentes le terrain expropri^, et

-f< construit un culvert pour prot^ger ladit coprs d'eau, oomme ^tant le nioittant

" do la compensation a 5tre pay^e par la dite Compagnie," and to the respond*

ents. Several objections have ^een urged to the validity of the award. It is con-

tended, istj^tbat the arbitrators were not legally appointed ; 2nd, that the 8ett»

j^nce should have been of a fixed sum and not of a rent; and 3rd, that the sea-

tence was not-ini accordance with the evidence.

It is hardly necessary to consider the Ist^and 3rd objections, if the 2nd
' objection is found^. , It ^iirns on this, that the award must be a sum fixed and

not a rent. To this it lias been answered that it is only an alternative; and that'

%when an alternative is established it is in favor of the person charged, and that

he at all events cannot comploin. This may be true when the alternative is be-

tween paying a capital sum and its interest, or between paying a capital sum,

and doing somethfng ; but the case in point is not that. The alternatiye is be-

tween paying a rent forever to these lessees, or doing-a thing.^ Now it is plain, the

ttrbitrators had no Authority either to condemn the Company to pay a rent, or

to alter their workaL It seenls to me that this irregularity vitiates the Award, a'nd

I would reverse.

There is also |(n|intei^cntfon hy the Hon. David Ross, who CittUs himself att6r-

ney-gienertA pro Eegina, ai|iwW>.scts forth the claims of the Government t^Jbhe

ling oyer this ^mewhat too obvious contradictioit' in

her ^torney-general pm Regina baa established the

to intervene, and he acta up precisely the

odaat Company, and upon whSih I think he

havelBosts. •• ,'"
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interest of the/ Pr

defence which/ is

Pa

le that

ivince 0^

irged by

juust aooceedi bai be ought 1

i^^



' ." '*^ ^

ff^. '' 1 f-i-n* i^^-- s.^-<F'^w9^-^^'*f^-^'^^^ - ''
^t'^" *»i;iy!&'^(^%'^t;^R^|^v^^i»'-**nf''*-^ ' *^ V5^9«*^

C^^UR DU BANC DE LA'REINE, 1878. m
Lea jugoments dans les trois premiires cau«58, Nos. 13, 144, et 117 Boot ren- ucomrmm^

ver«5, etle jugement dans I'appel No. 141 est ^nfi™^.
'

'

""

SB^iDeBMefeu^Ue <fc Turgeon, avooats-de la Compagnie et duProcarcurOon^ral HS3^tppelants dandles trois premieres causes, et inti^Tdans laVri^mo ^T^
Doutre «fc Doutte, avocats de MM. BouiBoin et al., in^imes dans les trois pre-

'""'•

miores causes etappeiantsjJAns la qilatriime.
'".roispre

(E. L. DE B.) ,. i\_

; COURT OP REVIEW, 1878. ^ - ,

• .*->.
MOXTREAL, 30th NOVEMBER, 1878,

i^omm Mapkay, TobBance and Rainville, JJ^.
'

.:
- No. 2210.

'

'"'''[,

. FHlkr vs. I^esor et al.
'

^ _
Fuller, a commission merchant m Montreal, sued the Hon. D. Recsor and

fetcr Keesor, as hqvmg carried on business as cheese manufacturers at Mark-ham, Unt, m partnership under the name of Rcesor Bros., on a draft drawn bv«.em and accepted by him. He declared upon^t as aeccied for tleiralom'
' -rsfrn; ^''l^t

""*"'" "•'" ''"^'"'"'^ '^' usu,:t assumpsit clauses, and

V .tl . , t ^T "^n
'^^ ^^'^ " ''''" ^^''^«'"''"* «^ transactions, by which itV ^ppeared that Rcesor B«>s. from time to time shipped cheese to Fuller and drew

Jmfi nT ^^ J'«/'^*«'"«»»
I^^H'T cl«i'ned they were overpaid the sum of«n-8.03. The draft set up .n the declaration was the last payment.

^Defendants severed in their defence. Peter Rcesor pleaded that he never

-

was a member of the firm of Rcesor Bi'^s. and proved his plea. David Reesor
pleaded that he did business alone as Reesor Bros., and claimed that the draft'^
was drawn against proceeds of cheese, and that instead of his owing plaintiff the
latter owed hun; •

. /

In ^the Superior Court (Papineau, J.) July^th, i^878, the action was dis-

^
.missed as to both defendants, but r^servin^ plaintirs recourse against the Hon.
D. Rcesor., Plaintiff inWribed for Review that part of the judgment dismissing
the action as against D. keesor, and the Court of Review, holding, that althou.^h

"

thedraft w^s not proved to have been accepted merely for bis accommodatio'r,;
unanimously hdd that plaintiff was enthled to supceed on the assumpsit counts'

,, ,
and cyidemned him to pay the amount claimed, with costs of both courts.

'

• J"<^g«»entreversed.asJqnon.D. Reesor. .

vTrcM^o^me t& ^Ifttci'ami, for plaintiff.

'

.'''.
.

'^

^. .4. ^anway, for defendant". - -

•fJ. J. M.) \ ^ ''
' .

ir*'
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. ?COUR DV BANC DE LA REINB, 1879.

MONTREAL, 4JFKVRIBR W79. ,

• Coram SiR A. A. Pobion, J. in C, Monk, Ramsat, TEsiiiER, CliosK, J^j;

/

^J

h-^

No. 127. ^

DAME ELIZABETH HURTCBISE ET AL,,

«T

(_lfemandeuri en Cour'Iii\pkieure,)

. ^ App^lants
;

ALPHONSE BOURRET, I •

{D^endeur en Cour InfMeure,)

Intius.

JOOE:—

1

Que conform^ment i la JurlKprudencp snlvle depiili que lo Co4o di> I'rnc^durc iid mis en
force, rumdavlt pour 'ea/>iaj duit iudlquer tucoinctement lea oauaea de 1^ criance du do-

maiidour. <.
.

2. Que leg allegui'S qui, dans une declaration, teraient lufflsants pour cxpliquer la nature do
la demande. In sont e^alement dana un aflldavit pour c'i/>(aj, et qu'il n'^lait pai nicei-

aairedauacettecauso d'all^guer dans' raflldavit i quel endrott, niquand, la detteavait

btb oontract^e. ' > «

8. Qu'il fkut quo le d^posant donne^dana son aflldtTit dea raisoita sulDaantoa pour aatishlro

la cour que o'eat avcc I'lntentlon de frauder que le diblteur est aur le point de lalaaer Im. <

midiatemeat la province. ,

. Le 14 Aout, 1876, les appclanta fircnt 6maner contre rintim^ un bref de-

capiat ad reitpondendum, dans une cause en rdcouvrenient de la somme xles$450.

.
L'intimd.Bourret, le ^O^octobre 1876, savoir, deux mois apr^s te rapport do

ractioD en cour, pr^senta k la Cour Sup^rieure, une re<|uSte pour faire oasper le

bref de capiat ad respondendum, ypr^tendant que les allegations de I'a^davit

^taient insuffisantes. ' /
LeSvjaisons contenues dana.cette requete etaient :

—

lo. Que I'endrpit oi)i la dette avait M contracts, n'etait pjis indique dabs

I'affidavit et qu'il ne paraissa'it paa que la dette e(it etd contract^e eq Canada;

4iue de plus fl €tait all^gu4 dans laffidavit que I'intim^ residait a New^York

;

2o. Que les raisons donn^es de la crojance du d^posant Etaient insuffisantes

;

3o. Quei'affidavit devoilait le fait que la dette n'gtait pas une dette person,

nelle du d^fendeur Ji Augu^tin CreT|er ; /

4o. Qu'il ne parai^ait pas qu'Augi^stin CreVier eftt droit de faire Taffidavit.

Ld Coor Sup^rieure, si^geant oomme Cour de premiere instance, et pr^sidee

•par son llonneurje Juge Papineau, a,.le 16 janviler (1877) renvoye la Requete

<le Tintime et prononciS sur son m^rite le jugement suivant : ^

.

'

La Cour, etc., '
*"

" Considerant qu'il est etabli par Taffidavit produit en cctte cause que les d^-

fendeurs sent personne^lenient, conjointement et solidaire^ent endett^s en una

fiomme de $45*0, cours du Canada, auz demandeurs, en leur quality de I^ataires

universels de feu Tli^ophile Hurtubise, de la cittf de Montreal, d6cdd6 en juillet

1872, pour argent par. luiprSt^ auz ddfbndeurs, alorr co^mergants de obSvinz

!ontggaly-NeiM3rotk-et aill8wrs|-qa»-le-d4po8aBfc-avait Ueu d»croH»-«to«)y
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Tra.uient quo le dit Alphoase Bourret <St.it sar le point d^ lai«Mr immMiutc
ment U Puiuanoo da C.nadft^voo I'iiUention do frauder sea or^Janciera en gene-
ral et lea demandeura en partioulier, et\uo tel diSpart priverait lea demandeuni

^le Icur reooura^ontre le dit AlphoDse Bourret/et quo lea ruiaona qui faiaaient
cjom au ddppaant que ^ dit Alphonao Bourret 6tait Bur le point de laipaer'U
Pursaanco du Canada ave^ Tintention auadite, sont: que le dit Alphonao Bourret
Javait paa A la date du dit affidavit, do domicile dana la Pul*Bmce
du Canada; ayant sa residence a New-York; qrf'il rcfuaait de payer la dite

*H«ne,. quoiquo eapabl^ par^aca g^jycna de le fuire, ct qu'il fondait sea
balcuia d «Jchapper au^ai^mcnt de la (^taaoinme sur son absence dtf pays et aur
|ce qu'il n'a paa do biens (jue lea demandeurs y puissipt saisir

;
quo sa pr«feenco

AJlontrdaleturtmotivdoipar-dearaisona do fan.illc.qui no lo retitendraient ici
que quelquea heures^et (^u'il ailait imni^diatcment retourneri New-Vork • que
le d.5po8ant agisaait pour lui-riiOmo-et comme agent dea autrej demandeurs

;'

con-

loi pour autoriscr

ad resjMnJendum,

IIurtubiM
et

B«umt

.X

siddrant que lo dit affidavit est suffisant aux tcrmea de la

I'^tnanation centre 16 dit Alphonse B6urret d'un brof de capias u^ . ..^,„„„.„„,.„.
quoique la datc^dc^ crtf^nces des demandeurs ny soit p^ prdoif^e et quo le lie^
oA ellca ^US credo n'y soit paa specialement/alKtguo; comiddrant que oetto
dette est mentionnde conimo dtant un pr6t fait par Thdophilt Hurtubiso, alors
domicilii A^ontrdal, et d'une somn.e d'argent du cours dJ Canada, et pcut
etre prim<f facie, presumdo contractde en Canada, surtoJt en I'abicnce do

'

preuve contruire
; considdrant que le dit Alphonse Bourrlt.n'a pas' alld-ud

comme il aurait pu le faire, si telcfil dtd le cas, quo ,8a diteefctte avait dtd c°on-
tractde en pays etranger ou qu'efll'dtait presorite, afin d'etablir par li^ son droit
d'etre exempt d'arrestatipn

; considdrant aussi que la requ6te sommnire du dit
Alphonse Borurretest roul fondle, la oour la rcnvoie avec ddpens, etc."
Cejugement fut portd devant la Cour Superieure, sidgeant en Rdvision, et

compos^edes Honorables Juges Johnson, Torrance et Dorion. Le 31 "mats
1877, la Cour de Rdvision renversa lejugement de son Honneur le Juge Papi-
neau, et rendit le ^ugement qu'on va lireet dont 'est maintenant appel.

°

.La Cour, etc., , *

.
" Considdrant que I^ffidavit^ijur lequcl a dte emand le bref ie capias ad res-

pondenduviea cette cauoe est insuffisant en autant quUl n'indique pas la date i
laquelle la dette qu'il rdclame a it4 contractee, ni le lieu oil elle a dtd ainsi'con--
tractee; considerant qlTil ya erreur dans lejugement du 16 Janvier 1877
infirme le dit jugement et Drqcddaft & rendra le jugement que la dite Cour Su-
pdrieure aurait du re^dre, oasse et annulle le dit bref de capias adresponden-
dum, avec ddpens tant en premiere instance qu'en revision distraits A fidward
Carter, dcuifr, avocat du dit d^endeur Alphonse Bourret"
Sib A. A. Dorion, J. en C. Le U octobt« 1876,, lea appelants', sur

1 affidavit d'Augustin Creyier, I'un d'eux, firent dmaner «n 'capias ad respon-
deitdumooatre I'intimd Alphonse Bourret. , Danl son affidavit Crevier alldgue
" que I1ntim6, commerjant de ohovaux de la citd de New-York, diins les Etats-
•' Unis d'An)6rique, et Narcisse Prdvoa^, hotelier de Lachine, sont perwnnelle-

'

"ment et conjoin^ement endeitds^en une sommo excddant $40, savoir: en la
^tiitf d»446%enTers fes demathfeurs,. . .la dite iOfflrasriMFiSanrdiie^eirieur

J--
-54;':
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Hnrtublne « qualitd do Id>;ntnircs univcwelu de feu Tli<*opliile Hiirtubisc, on 8on'vivant>

Bourrpt. " ooninier9nnt do ohevnui do la dite citi do Montr6'il, ct d6c»5(l^ lo ou verH To 2()

"juillet 1872, lequel Tli<<ophilo llurtubiso.nvuit preto la dito Kommc, oveo

" plus forto Romme, aux dits ddfondourn, alors oninmcrQants do chovaux, ei»

_^" socieJd, et fosant affaires oomino tola a'Motitroiil, Now-York ot iiillours ;—quo
" lo dt^posant 4 ruison do croire ot oroitvruiiaQntqiio lu dit Alplionni Bmrrct c«t

" sur lo point do laisscr immddtatoiriont In Puissiinco du C.inada, aveo I'intcntion

" de frauder sos ordanciera en general ot lea domnndeurs on partioulior, ot que*tel

"•" d<5part privcra Ics doinandcurs delou^; rcoours oontro iodit Aiphonso Bourret
;

" que lea raisons qui font croire au dit d6po.sant que lo dit Aiphonso Bourret

" est sur le point do laisscr la Puissance du Cinada, aveo riryon^ion susdito, sont

"que lo dit Alphopse Bourret n'a paa de doniicilodans la Puissancqdu Canada,
" ayant sa HJsideno^ u New-York

;
qu'il refuse de payer la dite soinmo quoique

"capable par scs moyens de le faire, et qu'il fonde ses oalculs d'6ctuppor«u
" paienient de la dite somme sur son absence du pays et i»ur cc qu'il n'a pas de
" biens quo les demindeurs puissent saisii* dans ce pays

;
que sa presence, i

" 3Iontr6:tl, est niotiTuc par des raisons de fainiilo qui no lo retiendront ici'fjuc

" quMques heurcs, et qu'il va immediatenient retourner it New-York poury con-

" tinuer scs aifiiires." ,.;

L'intinit*, nynnt 6iv arrC'tcJ, pr<?seiHfl, lo 30 octobre 187(5, une rcquCto a li»

Cour Suporicure, pour fliro c isscr co cajiins, pour entr'autrcs riiisonx, parcoqu'il

n'C'tait pas allejj;ii<) dans {'affidavit, quand, ni ou la dclto avail ete contractuc, oi

qu'clie avail ele coiilractoc en (janadu, et que Ics raisons donnt^os par le deposant

, pour ci;oirc que i'iiitino ailait (juittdr la Province d.ms rintcntion do fraudi.r m'
crt'inciers, t'taicnt insuffisinte.H.

Cettc rcquC'te Tut rojotec en picniiOre instance, niais la Cour do Revision, i

^
I'l'inanimitt', -infimia le juscmcn't de la Cour .Siiperieuro ct rcjeta le m/d'-w,

parcequo (|uo J'iiffidavit n'-indiquait ni la date i laqut^Jg^ dcttc reclanit'e avait •

CUi contracUM, ni Ic lieu ou clle avait eto cootractee.

Kn vcrtu de I'art. 798 du Code de ProciSdure un creancier pent obtenir un

bref d'arrestation, en produisnnt une disposition sous scrnicnt.que Fon dcbiteur

liii est personncllenicjit endette en une somme de $40 ou plu->, ct qu'il a riiison

; de croire et croit vrainient, pour des raisons specia^cnient enoneees dans la

deposition, que ce debiteur est sur le point de quitter imiii^Jdiatemcnt la prV.
vince du Canada, avec I'intcntion do frauder ses crdancjcrs en ^entfral ou

le demandour en particulicr. ^

|
/

'

Cettc dispsilion ne diffcfre puore de cello confcnne dans la clause l^re du ch.

87 des Statuts Rofondus du B is-Canada, si ce n'ost que oet note pxij>eait ijuc

I'affidavit fut i la satisfaction d'un jugo, protonotairi on grcSjr, ca dont no

pnrle pas I'articlc du Code. -
\

'

Quelque siujples que paraissent C3S proscriptions elles 6nt cepen lant donn^

lieu tl une grande variutd de decisions sur ce (fu'il est neotesaire d'allcguer pour

obtenir un cT/n'aj. /

II a etd un temps oit Ton croyait qu'il suffisait do jurer, dank Ids tetmes

mSmes du Statut, quo lo defendeur dlait pcrsonncllement endettd en une sommo
«zcddant SIO, savoir, ea la somme do | s^ns declardr la cause on I

la dette. r '
,

I'origine de
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Cest airiHi qu'en dAwiu^ ptJ3, il di6 ju^^ dans li cauM do Debien ooDtre
Marwn dit J.oplerro (14 %' j«,/. U. a, 89) .,uo lall,5«ug, dans un affidavit,
(^ue le d^feodour duit por«|noUoment endetto au deamtMlfFeD udo ooiuruo do
i.d9, una auouDo Uientiou ^ li. c.iuso do la dotto, dbiit^uffisant et le captui
tut maintcnu. iff -j

,

^

Dans cello do Kenny & %eown, 1864 (9. /.. C.Jmot, 101) il ^tait alii-

» ri'ol
'''«'^«*'««'d«?J» My and justly indebted to ttl pfaiutiffjo the sum

' of i.300, for tho baluDC* of aiS account for various transactions which the said
" defendant had with th^ jilainttff in their business as wood merchants, which
" sum. tlip defendant lathaokhowlcdged to owe to the pfeintiff.*' .Le d^Jfondour
demanda & faire rejeler Je v>ij>u,» paroe que ra cause de la dette b'tftait pas suffi-
saiumentalli5gude,et sa d^minde a <5td rcnvoyee. La Cour, en yronoRflunt lejugo-
oent, fit rcniarquer

:
" que le statut eiigeait, seuloment, que le5en»aodeur donnfit

" son affidavit que le dfendear lui dtait personnellement endetto en ttue somme
' exc^dant £10 argent oourant de la province." Co qui impliquait que |a Cour
<Stait d'opinion qu'il n'etait pas nocessaire d'allgguer la cause de la dette;
Dans la cause de Jou\raa oontro Dunlop, 1857, (7 Dec. Jud. B. a.^ZO)

1
affidavit aHiguait seulenient, que le d<!fendeur ^tftiit pofsonnellement end^U^

envers le demandeur en la somme de .pour ouvrages ot travaux fait- poW
le dofondeur, et cet affidavit a 6i& declare suffisant. \

Un^aflSdavit alieguant "that the defendant is personally indebted to the
^^

' plaintiffs in a sum exceeding $2500, being as and for the price and vafue of a"b^ quantity »f glass sold by deponent as agent for the plaintiffs to the
" defendant," a 6galemant 6te jug6 suffisant dans la cause de " The. Boston and
Sandwich Glass Co.," contri Gregory, d'abord par la CoQr Sup6rieuro, puis
par la Cour du Banc de la Reine, dont la decision du 7 juin 1865! est rap-
port^e au 9e L. C. Jurist, 134.

Dans touti^oes causes ni la date, ni le lieu oii la dette avait 4te contraotdc,
n'6taicnt mentionnds dans I'affidavit. Dans les trois dernie^es causes les allegues
quant 4 la nature do la dette n'dtaient pas plus precises que dans la cause aotu° lie

Dans Brisson-contre McQueen, 1862, (7 L. C. Jurat,.221) I'un des points
indiquds par 'le rapporteur comme ayant ete juge,Sat : 2o! " T^t a writ of
" capiat ad re»pondend*m will be quashed on motion, if the place^ro the
" debt' was eontraeted is not msntioned in tha affidavit."

^^
Lo rapport memo de la cause ije fait pas voir pourquoi le capiat a <$ttf

'

annulo, et je snis inform^ par M. le Juge Monk qui a prononcd le jugement, que
ce n'est pas pour la raison indiqu^e plus haut, ma^s pour d'autrea raisons invo-
qu^s par le ddfendeur, que le capiat a ete annuld. " ,

Dans la cause de RoUand centre Guilbault, 1868, (12 X. C. Jurist, 276) M.
le juge Torrance, aprds consultation aveo ses collogues, a jug6 qu'il ne suffit pas
de declarer que ie ddfendeur ^tait personnellement endettd en une somme exoddant
140, mais que I'affidavit devait faire connattre la cause de Taction et la natare de
la dette. Ce jugement ne v* pasjusqu'a ddolarer qu'il faille doaner dans k d6po-
Bition ni I'ipoque, ni le Ucu oil la dette a 6t6 contracts, et coame le savantjuge '

« cite a I'appui de son jueement la pratique et les prdo^dents ou dteiaions des tri-
tunaux anglais, il n'est^ 4 pr^sumer qu'en " "deoidant qu'il fallait fidre connri-

IlurnibiN
ot

liuumt.
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. \

tr« dnnH ra^.lavlt pour c<ii>i;» Ib ooiim dc ruollhn et In nntiiro do In dotfo, i| nit

vouitt cxiirer que In ditto d« I'obliyafion ep lo lieu oiV olle n M oontrnott^o fun^nt
• NtiiniSpuijtquo ni Tune ni I'uutrode ocb nlWxi>ti'>n»* nVnt n-quiMo on Anu'Istarro.
lot lieu wt iridifliVent d'upios In juri^pnuHmio nnjrlniwj qui nocordo lo r,if,!.i$

iiH'iuo pour unc dolto cnVu t\ Ictrun-or (acu.'rlinp 'v. Schniiinucl, 4 D. k H.,

180) ot la dntte est inutilo, dtinn les acrionx dt^.'JL'iMJ.'fi hoiim Io noin il'imxKnifmf.
Archbold;H Queen 'h Btnch I'nctipe, p. 7fil din " Tlio nonrri.l rule as to the
" Htntement of the cauno of nction in, thnt the nffidiivit niunt ho such thnt p«r-

!' ju^ry may be nwipncd on it, if fnlte ; and whatever is nccewury to show the
' plaintiff's ri^'ht of action must bo cxprcsHly stnted."

Parnii leu oxcirtpios donnos par cet nutour so trouve celui-ci, p. 754 :
" But an

nflidaTit "/or m»„n, hnt hj th>- pfahiUjf to ami hml „ml rer,ire<l bj/ the ,1,/rn-

" ilant/orhU uu; ainfjorintcriit flunon ugretd l,i hrpoid by defciulunt, iHsiiflS-

cient," (Jlarripon*. Tuvner,4 Doul. Ts HutctiiKon v. Harfrrave, 1 JUng. X. C.
3r,9.) Cot affidavit n'indique ni la date, ni lo lieu, du oontrat et copendant il

a 6t6 juird suffisint
: niOtno lorsque la crdanoo est sur Icttrc do ohanRO ou billet, il

n'cst pns ndcessairo d'en donner la ^ate, danH I'nffldnvit, pourvu qu'il apparaisse
quo la soinme r<5clnniefl ^Bl/nctucllenient due, (Aichbold pp. 755-6).

Lush, Common Law Practice, p. 692 dit :—• In respect of clearness or cer-

'! tainty, thou,'h it would seem thnt the languairc of the affidavit was never oq
" strictly construed at that of a declaration on special denjurrer, yet, if upon any
" construction of if, the arrest appcdred to bo unlawful, the affidavit was defective. .

" This, however, wns on the pround that the affidavit could not be contradicted
;

" as that may now be dorSc, the same strictness is no Ionp4 required, though it

" i» still necessary to show a prima facie cause of action."

Comnie cxemples, voici ce que Ton trouve iV la pn^o 693 du niC-me auteur
;

" Where the consideration is various, and tjie demand such as may be recovered
" on thojcomninn counts,' it "is sufficient to state the ag-rregatc amount, as £—
" for j;;o<^ds sold and deliverer! fey (the plaintiff) to the defendant at his request

;

" for mqnoy paid by (tho plaintiff) to an.l for the uscof tho defendant at his
" requc!*^

;
lor money |ont by (the pfaintiff) at his request, etc., without specify-

".iiif: ho*nniuch is duo in respect of each." (lla^uo v. Levi, D. P. C. 720.)
Ces eitii^ns demontre.it qu'en Anpletcrre, il n'est pas ndcessairc d'indiquer'

dans I'affidavit.^rte-U^, ni lu date du contrat et que dans la cj»usp do Rulland
contre" (Juilbault, In Gouf^ui s'est uppujee sur In pratique suivio en An-le-

'

tcrre, n'a pis entcndu exiger plus que oe quo I'on alloaue en Ahgletcrre.
En continuant a exaniiner les dt^cisions du pays, je trouve qu'en 1872, il a M

jugd dans h cliusc de Lcbcl c. O'Brien, (2 litvue Critique 238,) quo I'allegue
dans I'affidnvi^, que lo diJfendeur est endette envers le demandeur en la stijuiAe
de £15, pour ettets d',<5picer1c8 vendus eC livr^s A QiKSbce, etait |nstiffisant.

Cette cause n'est pas rapport^ au Ibng. La ddcision est mentiowi$c4 I'endroit
citd? et il y avait une autre raison pour renvoyer le capi(($^^S^^^

"

M. leJuge McCord a aussi jug6 en septembre l8lS;iaaB la cause de Hall et
al^o. Zerniohon, (4 Q. L. Rep., 268,) que la caus^ de I'action o'^tait pas suffisam.
in|snt all6gu<5e dtv^s I'affidavit par ceti tcrmes, «• for bateau hire for a certaio
"iquantity of spruce deal ends, shipped to the said shipViitrrfm^, and returning^
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"
ch«rK« «« d«.I. «„t bMk from the ..id .hip. jLj order of tho^ld C. Z«,.i.
choD, in the port of Quebec, durinR the pre«,ntL«Hon of navi«.tion "
Lo r.pport fait voir ,,uo I. Cour a reje.o le capiL p«rco que 4. oau« de Paction
it., pa. .uffi^mment alW^uA., et «n. dire en Lot VuMgni dtait d^Sfectueukmau .1 My a p.. d« douto qu'un wmblablo affidafit .ur.it 6t6 d6ol.r< ^.ttfi^ni

en Angleterre. en oe .,u'il „e fo.ait pa, voir 4U nl pour qui, le bateau .vait ^6
,

loud, n. quo Ic detondcur fut r*Jclieu,c„t d^jOur d? I. «,u.mo rdolami^e. Itcommo principal «o,t commo caution do quel,Jautro obliwd. Dan. cct affidu'vil
lendroit oii lobliRution^vait M co„tr«c|5-o e/ |« date, ^talent indiqu6. pa, k»motB in the port'of (jr.oboc, d.rinff the pfent «ea«on of navigation," et U

C ne pan.it paa quo co Hoit pour insuflB^anoc iilan, oe. derniers ulW«u<J. que leeapiUM a <<trf «nnuit<. . /
* ^

II "-e-'o •« oauHo do Maguiro contro R.H:ko/t, 1877,' (3 (?. /.. /i,p, 347.) dans
..

laqudle M. lo Juge en cl.of Alcrodi.b a jug<J f,u'il n'^tait paH „<?ce8.«iro d'alWuer
<ruar.d la dette tt,.5.d oo,.tr«ctd« ni qu'elle a U oontraofdo dopuin ci..q an..
^OMs avons 14 purcouru t,,yte. los cause.- rapport.Se.s dans loHqueUe. il a did

•djugo .ur I objection quo Tuffidavit ne fcitt pi. voir noit la duto ou le li,,u du
contrat, ct .1 n'y en a. pa. uno dan. laq.iolji ootto objection ait 6t6 raaintenuo
81 ce n ct dan. collo do I^bel contre O'Blrien, et il ct per.ni. do douter. .i la
mention qur ct faite de cette cause dan^ k Ii,„ue Critifjne donnc un resume
exact dcs quoHtion. qui y ont e»6 Jugdc, mais .i la d<5ci.ion est telle qi,o rap-
portio, *lle Mrait i«,l<5o et en otboeition nvec toutc. le. decision, .oit antdrieure.
«u «ub.s<5quente8 que nou. avon.'^eBtionnde..

La Cour de Revision, dan. cettc cause^i, est allde inSu.eaudclii de la cause
de Lebej contre O'Brien. Elle n'a, en cela, i^vi ni la jurisprudence anglais,, ni
cello du pay.. •

^ '

Voyon.inainten-.nt8iletextedeUJoipeutjustiacr«>n jUKcment*
'

D aprfi. I'art. 7S8 du Code de Procedure, an crdancier a droit A un"^ l*of de<api^ nx\ produit une deposition, soun/erment, dans |aquello il alltVue que
son ddbiteur lu. est personnellement endettd en utit, soniu^^ de «40 ou plus et
quilest surle, point do quitter i,nmddiatement la province avcc I'inteiition'de »
Iraudcr scs creanciers.

Cot article no parle ni de la date de^la crc^nnco, ni du lieu oix la dette « Mi
oontractdo. II n ex.ge pas non plus, du uioins en termes fennels, qufi le «<San:
cier declare dan. Taffidavit la oau^j et l^naturo de la cre.nce. La forme
d affidavit (No. 42) donndo pour le. articles. 812 et 813 du Code de Proc6(!Sir^
nftis qui eat dgaloment applicable ii I'art. 798, n'exige ricb de plus quel'article

jL'artiole 801 veut que si la crdance repos6 sur ane demande de dommtees-
mtdrets non l.quidds, le brefne liuisse etre dmis que sur I'ordre >un j^re
Cette disposition parait rendre ndccssaire que le crdanoiec explique dans In"
affidavit la nature de la dette afin de mettre le greffier en dtat de juger s'il
pent lui-mflme dmeUre le bAf ou s'il faut avoir recburs a I'autoritd du juge

l>an« tous les cas les d<$cisions rendues depuis.le Code ont dtabli, oomme
jurisprudence, qu'ii faut dans ^'affidavit indiquer la cause ou la nature de la
dette. Mais si la cause de la dette est mentionnde dans I'affidavit aveo la

llurtublM
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^nig.pr<<fliiiion qu'elle doit VHn danii !• d^laretion, orla <ievr« raffire. l\ n«

dc^t pM Atro n^o«Mair« de donner plui d« diUiU dam I'offidavit <|U«dan*lf,
dtfalarnlinn h tnoina quo |e Code nc le preM>rif« d'une nianiAra expreaM, et il %

6t4 jujirf quo lorMque la rapitu Mah demandd pcndunt riimtanoe, il aufflnait dnnii

I'aflmfivitdo TtiUrtr i\ la oauae do In dolte nitmtiunm^e en la ditoUration, (Malo
et LaboUe, 2 L. C. Juri$t, 104.) Auaai longtempa done qu'il aera poriQi* dc

•0 aervir dea formoa d'aotiona qua noua avona enipruntiSoii & la pratique an^loiie

il auffira d'all^guer dana ano d<$claration, et par conai^ucnt dana un affdavit,

par cu;)!/!*, que le d^fendeur eat peraonnellenicnt endettd eoTora le demanduur

en une aomihe de t pour niarohandi/H>a Tenduea et livr^ea an d^fendour,

on pour ouvrngea faita par lo deniandour pour Ic dt^rondcur A aa demande et

n^quiaition, ou pour argent A lui prAtd ctl avanod ddn avunt oo jour, aana autre

indication du tempa et du lieu de la vente, de la oonfMtion dea ouvragea ou du

prSt. Conime noua I'^Tona vn, un pareil aiBdavit'aerait auffiaant en Aogleterre

oil lea atatuta exigent quo la cauao de la dette aoit mentionnee dana I'affidaTit.

Maial'on inaiate en dixant, puiaque d'apr^H FarticleSOG le capiat ne peut etre

„6mia ponr nne dette or^do Hon de la Provinoe, ni pour uno dotto au-doaaous de

,
140, il faut dono pour dnnnor'droit au rapine alM^uor que la delte aitdtd er^
dana le payi4, comma il fuuft alldguer qu'elle ont de S40, o« au-dosaus. L'artiole \

703.die que pour obtuoir uu cupinn, il fuut ddpoaer aous aermont que la dette Mt

de $40 ou au-deMU% maia il n'oxigo pa» quo I'on d^porio qu'ello a 6i4 or(Me dans

lepaya. L'artiole 805 dit bien dan^ les mem»fl termea quo l'artiole 806, " le bref

"de capiat no pout <Smanor oootro un pr&tre ou nrinistre, ni ooatre les aeptua-"

" giSnairen, ni oontro une pcrsonno du aexo fdminin," et cepondant Ton n'oat pas

oblige d'alldguer dana I'affidavit quo le d*if'Bndeur n'oat ni un prfitre ni un mi-

nifltre, ni un aeptung^nairo, ni une persohne du aoxo feminin. Le fait est qne

oe sont li^ autant d'excoptiona quo le ddfendcur peut faire valoir pour fhire

•nnuler le capiat, maia qu'il est lui-mfiine oblige d'invOf(uer. II en doit etre de

memo du fait quo ta dette aurait dtd contractdo en pays stranger, puisquela

prohibition oontcnuo en I'articlc 806 est dans les niCmos tcrrocs quo celics con-

tonues en l'artiole 80.1. CoH.orticlcs 805 ct 806 4u.Codo dc Proc<Jdui», no con-

.tionnent que les mOmes exceptions qui dtaieut contenues dans In aeotion 7 du oh.

87 des Statuts Ecfondus du Bas-Canada, et la section 8 de oe mStne Statnt,

reproduite en termes un pcu differcnts dans I'article 819 du Coidc de Procedure,

quoiquo sans en alt^cr le sens, disait en termes expri^s: " ({oe la Cour on un

I juge de la C^ur d'oii lo bref-d'arrostation sera ^mane pout, soit pendant leterme

ou la vacanco, ordonncr sa libdratioo, s'i) apparftit sur une rcquet^ sommairo rt

prcuve suffifliinte, soit (|Uc Ic defendeuf est un pretrc ou un ministre, ou qu'il «

6oix!ii>t6-et-dix ans ou plus, qu'ello est uoo persoaae du sexo feminin ou que. la

caiixe (faction n originie dint nn jnti/s itranger, etc. Co n'est ^ono pas le

demandcur qui doit duns son affidavit aflBrmer c|ue ces exceptions n'existent pas
'

en favour du dcjfeBdej^r, mais o'est lo ddfendeur li^i-menie quj doit les invoquer

dnni^ sa requC'tc ponr annulcr le cupias.

Le Code n'a pos change la loi sou-s cc rapport. La dette est prdsumeo avoir

^to contractde dans la jurisdiction ju8<|u'A ce que le dt'fcndeur dtablisse le con-

traire. D'apros cola Ic ddposant n'etait p^is dans cctte cause obligd de ddolaier

dans son aflS<lavit ou, ni quand la dette a dtt? contrack'e.
-
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le point do «tour„cr ,1 No*.York pour yZ JnuH- ./" ' ? L"'
'"'

-.,.0 pur .oh»p^r au p.ie„.e„t d'oiHi :3 ::^°,!^:;:'.t

'"'"

tJeur. Lo rcfu, do l'i„,iu,o do puyor Lutfl If I

" "'" """"""

II pcut avoir Ioh n.oycns do payer ol.e« lui i\ Now Vorlr - T '^'^''T"
loHMiuolo dopoHant dit quo I'l ,ti„.6 cau.2^

W"*;V"rk, Han. I «»o,r loi. ot

.info rot^uruor o,... ,ui ;:"^ ^ntint: '^r"^*:;;;;;^;-^^
retourriur clici ui n'i.iiplinuo n.r lui ...;,.-„

'•""'cm. ho sitiiplo ft,it do

R^no d„„. ,a oauao de IWud r.V^tdt:' 87 ^Ti" ^l;!:";:
'" '"

Dans la cau«e Borry o. Dixon. I8W. 4 LC. Jiepild M l«T u" r .
.•e«,.riu.ait «i„,i

:

«• I deen. ti.e affidav t in«uffioS w^^r! „V' "'"^''''

whe„ a debtor Ie.vc, tho province, withoiTl payTnghiH dobrt^ 'rT "'""f "T'1«ve8 with intent to defraud
" ^

' ^ '"*«""'o ""»» ''o

«n<ancior.., dtait inBuflisant.
'''"^* *'«» J intention do fruudor scs /

Dan8Buru»& Robs, 18b'4;10. ZV7 ./iiwW so viif I • tx
*

/

l«ns CCS trois causes lo wMiVu a eti{ tn«:..t„„.. • .

rite de la cour « trouv^ au'il v lv!j? " i° '

"""' " °'' P""* 1»« '« "-Jo-

*C«™^, 1. .rt.n« de, d.,...d.„rrt..l„d'„„tri nZ?t H
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11 y ovuit done plus de quatre una que la dotto avait- et6 contractee lorsque

Ton a dcniandv lo cujung, et le Ijfit que la souiuio ^tait duo pour pret, impllque
quo i'oii avait fiiit credit aux cmprunteurs.

La coufest d'opinion quo le ju^etjiontde la Cour do Rt^vioion doit 6tre con-

(ii ni<?, parco quo I'iiffidavit uc devoilo aucun fait qui soit de uuturo a ortSer une

firt'souipiion (jue i'lutiuii' etait sur le point de quitter le pays pour fraudor ses

crcincierM, et iioti pas pour lus raisousj doniiees duns lo jugement. %
, Co que la Cour dc-uido c'cst

:

* lo.Que coiifornienicnt li, la jurispruddnco suivio depuis que lo Code de Pro-

c(5dure a oto uiis cu force, I'aflJdavit poixr cupius doit iuJiquerBUccincteuietit les

causes dc la crcancO du demandcur
;

2o. Que Ics all6<,^e8 qui dans uuc declaration seraient suffisants pour cxpli-

quer la nature do la'domando lo sont egalcuiont dans un affidKit pour cajnai,

ct qu'il n'c'tuit pas n^cessairo dans cette cause-ci d'alleguor dans l^flSdavit iqucl
cndroit, ni quand la dette avaif dte contractee

;

"^

3o. Qu'il faut queje d^poSant donne dans sen affidavit des raisons suffisaates

pour satisfaire la Cour que c'est avec rintention de fraudef que le ddbitcur est

sur le point de laisser iiuai^diatement la provinpei
'

Ramsay, J. The first objection has recency been decided in the xtm of

Ileyneman & Smith et al. It was there held that it was not necessary in an

affidavit for capias to state where the debt arose. I t^ke it that this means
to state specially where the debt arose, or, in other words, that the action being
at a given place,, the presumption is that the venue is that of the heading of the

declaratioQ.

The third objection also appears to me to be unfounded. The debt is not

lesg personal because it comes by succession. As to the fourth objection,

Crevier swears that he is the " agent " of the other plaintiff^ and a plaintiff him-
self. This is not one of the terms of the Code, but I think an agent is a legal

attorney as much aB^a clerk, and I, therefore, think this objwtion isunfounde

'

The second objection is the most formidable. It is contended that a debtjot

wbose domicile is out of the Province is riot liable to a capias, if he cqitbs iriW

the Province, and is about to leave it to return home. 'This dlstinotion^as first i

made in a case of Larocque & Clark (4 L. C. R. p. 4a^). Therelit las held

that the fact of a debtorjiving at Rouses Point, who visits Monireal ahiis

about to return home, is insufficient, inasmuch as his conduct discloses n6 inten-

tion of fraud. It seems to me that this distinction is not very tangible. The

ifraud apjiears to me to Consist in not paying the debt, but that fraud only gives

tise to a ca/»t«» when the debtor is abo^tto remove himselffrom the jurisdiction

of the Court. But this Court, in Renaud & Vandusen, 21 L. C. J. p.44,^ cop-

firming the judgment of the Sup^ior Court, held that it was iilajiffioient.

There is another small point raised, that the time the debt arose is not set up.

I think the time is sufficiently set up, it is that he is then indebted to. The

date is of nv consequence.^ "

The case of Perkins Af'-Hutchins was quoted (decided March, 18'77). That

case was decided on the evidence, and it was an attachment under the Insolvent

Act. I cannot see its application.
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-Lo jtigcment est comme suit :— , \
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«-• provide:

sonncllo de 840 ou plus ou'il . ™;„ ? •
"I" '' " ""« «nS»°«« P«r--

f' frai.de, », ortoDoieK •

'
'
°"" ''°°°" I"'"' ""i™* '« pajs

;w8l&i„,,.,„ei „a»Dte.i»ur i„^r I. I.- :
°* '""" ^ ""iMer

^»frdr.s-ii--"'ttL':t^^^^^

^our, pour les motifs ci-dessus, confirme," etc.

'" V. t/., pour rintimd. >
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COURT OF QUEEN'S BENCH, 1875.

MONTREAL, 22Np DECEMBER, 1875,

Coram Do&m, Clf.'j.,MoNK, J, Ramsay, J., Sanbobn, J., Tessieb, J.

BROOKE IT AL.,

I

BLOOMFIELD es Qtray,.,

*

Appelcakts
;

Rkbpondknt.

Ukld ;-Tliflf a judne of tho Superior Court has powor to appoint a gequcstrator, pendtnUmAn
au action to remove executors uhdor a will from office for mal-administratlon.

This was an appeal from a judgment of the Superior Court at Montreal
• (Mackay, J.) rendered on the 3flst of October, 1874, refusing to set aside an
appointment of sequestrator made in the eause by Mondelet, J., by two
separate orders granted on the 8th and 1 2th of October, 1874.
' The action in the Court below was brought agaifist the appellants, as execu-
tors of the last will and testament of the late John Brooke, charging them
with mal-administration, and praying that they be removed from office.

"

^ During the pendency of the suit, the -respondent petitioned a judge in
Chambers for the appointment of a sequestrator, and on thfc 8th October, 1874
the judge (Mondelct, J.) granted the following order: " Having heard the
"parties by their counsel, upon the petition of plaintiflF, presented and filed
" the 6th October instant, praying, for the causes and reasons therein alleged,
" for the nomin^ion of a sequestrator in this cause, to take possession of and
" administer in due form of law the property pertaining to the estate and
«' succession of the late Charles Brooke, and of the estate and succession of the
" late John Brooke's estate pending litigation ; having examined the proceed-
" ings, the affidavits filed in support of the petition, and deliberated: I, the
" undersigned Judgp, do grant the said petition^ and order that a siqueitre to
^' said estates 6e/«r</jjot7A namndand appointed in mid cause, by agreement of
" said parties, otherwise to be named by a Judge of this Court, Maudons, Ac."
On the 12th October, 1874, by a further order in Chambers, the Judge

Dominated and appointed Mr, James Court as sequestrator.

The appellants thereupon movedJn term for a revision of these orders, and
the application was rejectee! on the 31st October, 1874,

Leave having, been obtained, to appeal Irom these several orders,, the present

V
appeal was instituted, T*

\ The Court of Queen's Bench unanimously dismissed the appeal and
confirmed the judgment so rendered by the Superior Court on the 31st October
1874.

^

«., iL. f p J r - 11 k^ ^ Judgment of3. C. confirmed,
JiUchte <£• Borlase, for appellants,.

Cross, ZrM«n<£- i>«iu/»oH J for respondent. :M' -

-=.
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^^«T OP QUEEN'S BENCH, 1874.

^OXTREAL, i^ DECEMBER, 1874

^"^

Coram Domos, C. J., Mo^k. Ta«ch.hka. and Sanboh.. JJ.
•/

_
No. 133. \.

WALTER Af. RICE,

(Defendanl in Court below,)
]

Appillant;

'4i

i

ANp
)

FREDERICK BOSCOVITZ

(Plaintiff^ in Court below,),

the monthly in.talmenU of hi, d.I.ry « Ihey
™

due. " *" *'"«'***'' ""^ ••» «>'

. % an agreement enicred mto\t Afifcrcal 9q,j «, . , ,„
iant engaged respondent, a e^lKn^

"^'d September, 1872, the appel-

from let OotoberV 1872 to ferJai",""' '^ **'*''"*-^' «>' o«« Jew
•nontbJy. The respondent JBe!!' • *** ""'"yo^ «3,000, payable

in advancing the interests of theCYorranTC ""t^ T ^" •"«"«»««

Un tbe 10th March 1R7Q tw^ n

lli.DlaBtp«,t. °°""""°«°''f'»n'<kelMlJayofFebruMy

otited .h.t lh„ .g„«„„„ ,„, „ .^'^ ' °°'' "•' "^f""*"' <"i been

The Superior Court, Maokay J ^utn. t ,o^„ -

favor of the responde„;,„slllo„;::'
""' ''^'' «*dered judgment in

"The Court, etc.

tiff's action dismissed • '
'^*'^*'°^«»* «»Sht not to have plain-

mentioned in'pIaintirH declaration
;"' f""'''/f

3' 'op'a'nt'ff, forthe causes

:>^

Apr.
^
iHV., date of the servicj^^p;;:;:':::::^^ ^'" ''''' '^ ''

J^r

J
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Riee
_ and
Botcovitt.

The defendant appealed from thib judgmdnt^claiming that> under the circum-
incc8,on receiving the noUoe, the respondent *wa8 bound to look out for other . i

impt63/;uiont, and that his recourse wasonly in damages for the difference between ^1
lis salary as agreed upon^and the price and value which he'could obtain for his

'work. '

y
'

' '!d^
' ' ,

'

«

' The appellant W.^W^int <ilcd the following' authorities : •

.. Cutter J). ,po,well (Sbiea to), 2 Smith's Lemding Casts, pp. 37, 38,41,42
(5t6 ed.)

; ajayhc on Dumages (2nd eU.),' p. 158 and authorities there cited j

-

^25kPothier C. de touage, Nds; 440, 44i; ;• '

"

...

Tasciiereau, J., disHeiitiens, was of opinion that the' ji^dgment should^ be'

reversed, on the ground that the respondent had exiig^'erated the influtihce which
he possessed, andrha^, hoi- properly disphar^ed thejiuties which he assUmedJby

. t4ie engagement.
, .

,

*
' ^^

, •
,*•

,, *
" poRioN, C. J., referred, in the fn-st ptacts; to

*

the evidence, ,which
*•

„ appeared to be in favor of the respondiMit. Boscovitz. had not refuse'd ta.give

con<jege, and the fact thaf they had resulted in a pecuniary loss did not relieve . I

._^^ the appellant from his obligation;to pay the salary stipulated, The majority of I

' th^ Court opnsidercd that, there was no tuisrepn^cptation at all ori the part of-

Boscovitz. Th^ other allegations of the plea werO also unsupported by evidfence.

The majority <^ the Court came to the conclusion that the appellant had failed

. to show cause for discharging the respondent before the expiration of the year.

The principal point lii^edat the argument was that t|l^ action ought not to

have been brought for salary" but for iiidemnit/-or daniages for breaking the.

obntract. What is the rule of lay where an employee is unjustifiably dkchai^ed ?

We are ofx>pioipn that the emg^er is bound-for the salary which Jje undertook

^ toT)ay;his employee. Most, if not all, of tho'^pdern atithors adopt the j)rinciple

of Pothi&r, that if an employer turns away an employee without snfficieqt dause,

^
he musi continue to pay the ^fages agreed upo«f during the term of thejengage-

'
• ment. See Pothier, Contrat de Louage, Nos. 173 and 174 ; Argou T. 2 p.- 278,
* Merlin, Vo; Dom^stique § 3, Duvergier, T. 4^ Nos. ^1 and 1^97, Dalloz, Vo.
Louage, p. 332, Carrd des Justices de Paix No' 1725.^

*

We find in the practice of our own Courts that therehas been a little difllerence

of opinion. As far hack as 1811, it was decided that an employ^ dismissed

without cause wasentifled to his -salarjr. Iri Desnoyers vs. Bruneau, the clerk

sued for damages, and the Court gjive him judgment* for £30 damages. In the

case of Delorme vs. D^pnoyers, the Court gave judgment in/avor of the clerk

for the salary accrued after his dismissal. See Ou||let vs. Fourniir dit Prf
' fontaine, 6 L. C. Jurist, 118. Cutter & PowBll, 2 Pith's leading,jBases p. 17.

Here -the respondent,sued on the contract .for one month's salary, and there

is no proof that he earned anything during the month.

,
The Court ifdf opinion that the action for wages was well brought, and the

judgment will be confirmed. ' • . / .

Sanborn, J. I acquiesce in the judgment of the Court, but I am not ^uitc

prepared to admit that the principles laid down by the Chief justice are appli-

cable in dll cases to those who let out skilled labor.. I think the authors ma^
a distin^tioa between -the^aervattt wfaylabc—"*^- "^^ ^ ^ "' -.^A
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!V^ geniu»or art itf hii li^l' t« t^. ,. .

'

.«»«?«.. mew™ if dim.™ blZ .hB» •
' -^'5^' "'"""""i""

MdoM tin damages. ^ '" " °° »"''•"«• '" «!'.i8«« of'

V. Ar«rr tfe-Oir/frj^for apt)e|)ant. ,
J«<lfn>ent confirmed.

i^r*m,^jl/iic«„,/er,. for 'respondent:, -.
' f..

, '^ v-,
(j. K.) . . s ^ *

HIno
> and
llOHCuvitx.

%

^4.

#-

POUJlTOPQUfiEN'SBENCff, IS^^^^ :,

_ • ¥>^TRE^,2,„DECBMBBR^18T7. "^' - V .

C^«.». ^oaicm, c. J., Monk, i:^^v,T.ssipk^hnd'dBi3s,'jJ^

. ,
.' ' No. 39. '•'

; / . • •
.'•' ,,"

. ' / . MOraEBEAubHEMtJrKTAt..,'',- ^^

-V.-,

J.-

CHARLES 8IMQN,:

.
(Oe/enimUiiA ihe'Courl below,)

\ " '
. ^ Appiuants;

^
(Plaintifin the Court behw,)

llKtD:-Tli8t a ftBrvant, who i^diselu
for which ho wag engaged|,^»B suerwi

The fe8P0Hdi.nf m *i.^ .JL> »,»-.' L
^^ "

^.x*'-—- - *. • taseomaitgt.

SfflS?"'*"* "T*J^*''* »^«>*«'3'* «' the te™

tuaaof 18^
rate of«2.25 a d,yjint.l tie Ist of May foJla^bg, bdt

\ • .. ^ :
•

1^ .
^

, V

>;...

:::^'*^

^.-''*

/ \

^
I

I .
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(X)URT 6P QUKEN'S bench, 1877.
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\i

K: '

o«sneiieiniii in Janunry the appellants notffied hiiu that thoy wore unwilling tt) rctaiQ\Jiim

B^on. cxoppt at the lowcl- rato-of j^uges pjWtt^ other employees. The respondent thcii

left their fccrvioe »th January, 1876. and on the 14th, five days afterwards,

VouRht an notion, Jiot only for «a0.40' then due, btit also for $202.50 that
' would become due up,to Tst May following.

The appellants pleaded that they were justified in dismissing the respondent,

as he had not turned out to Be a first-class workman, ns ha had represented him^
self to b'c, "

The Superior Court, Cakon, J., maintained th\8.plea, and dismissed the

action. ^

The jud<j;incnt was us follows :

—

*;

"La Cdlte etc. 9"

" Consid<5rant quo lo demandcrtir rdclame par son action datee le 14 Janvier

1875, $235.90 dont, 830 40, pour gages-alors dftcs, 83 pour, cofit d'un protet,'

,«' *202.50,au.s8i pour g'.gcs, i raison de 82.^5 par jour, H compter du 9 janvi^
1875 jusqu'uu ler mai alors proohain

; ,

" Considerant que Ics dofendcurs alliguent qu'ils n'*vai«nt cngag<S le dc-

mandcur A un prix uussi clove, pour tout I'hiver, que parce qu'il s'^tait offert h
cux quolques jours avant, comme un ouvrier de premiere classe, et oomme un
uiouleur qui ppuvait defier toute concurrence, et qu'apres deux mois passiSs &
leur service, Ics ddfendcurs nyant constatd que le demandeur les avait tromp^s,'
<|uant i sa capacity comme moulcur, I'ont averti, qu'ils ne pouvaient pas lui

donner Ic prix des autrcs ouvricrs

;

" Considerant que les defeudeurs ont prouvd les allegations essentielles con-
tenucs daus leurs defenses

;

" Considehint qu'il est en preuve que les ddfendeurs, ayanf les mbuvements
d'un bateau i vapeur u faire, et voulaut s'assurer les services d'un ouvrier tr6s

babile, ont cugagd «n consequence le demanJcur qui s'vffrait comme un ouvrier

mouleur do premiere classe, W|uel n^anmoins n'a i^ pu rdussir a couler le

cylindre, ni le conienseur, ui diverses autres ouvrages quo les ddfendeura lui

ont donnc A faire

;

^ '

" ConsidtSrant que les ddfendeurs ne devaient rien au demandeur pout gages

lorsqu'il a intcnto la pr^sente action, la somme de $30.40 ayant ete par lui

laisi-^e aux defcndeurs, par convention entre eux et telle que prouvee, vu qu'il

.
s'etait oblige de couler le cylindre a ses risques et perils, ct4ill||^[fr tous i(j8

dommnges qui en rcsulteraient, s'il ne rdus&issait pas

;

' ' ;

" Considerant que les ddfendeurs n'ont jamais renvoye le demandeur de lenr

service, mais lui ont oflPert de'travailldr h la job,]ou i la piice, ou -X la journee, et

qu'ils lui paieraientle plus haut prix qu'ils dpnneraient aux autres hommCs de la

boutique, dontl'un d'cuxreccvait 81 G par semaine; ,«

" Considdrant que le demandeur n'a fait entendre ses temoins p^r prouver

les allegations de sa declaration, et de ses rdponses speciales, qu'aprds I'audition

dcs tdpoins des ddfehdeurs sur leur diSfepse, et que les defondeurs avaient le

droit de contredire la preitve du demandeur, et discrediter ses tdmoins;

«Y " Renvoie, etc."

Infleview, Mondelet, Johnson, R.UNvaLE, JJ., this judgment was re



cnt was re-

t

COOBfoP QUKEN'S ^ENCH, 1S77.

JtejaJg™,,, i„ j,„i„» i, „f„||„„,_ .

(1876), «xaniin« 1« projute el \J1!!. .
B^belieu, 1. huit Awil deroier

«»», .nnole'et m.U. „Z |fd
^^"'^"'''"' •°"'"' "»''" '« « A"il 187^,

.0.. <„e ,. ao„ d.;ir,nrrd'a ir^-' '
-<"- "-«^

„«
.. *™d,„rr«i^iaX7r.r>?rdir"^^^^^

doubt he might h.™ br..Bhtl,ie .Lrf '*^ »«« wa. very Kttlo

by thi. Court in *„ ^ Jb.„,te*1fr„" .'.*' " "" "" ^^'^
"ges M the meesure of hi. d.m.™ ,h. ». w T^. '~'"" *'" "»='

who^ amount that he w«uld have been^ TtlXtf ^ f t«
,
''•"'^i"

'^^^

tamed up to the Ist of May Ther* .'« '„«
*'""'^*'^*<' •»^ »»e. had been re-

ex^pt the fact of his^^ ;^t^,^X:::''t
^'''"^^ " *" "^"""S^^

»n.ount of his wages for the «n«piSl tel' W L^Tr ""I'
''" '''' '""

due at the time he brought his aJtiot. buTuot morl Th 7 f'
'"'"* "'^

"ght to claio. the balance when the ti^e has elp^J'
^ "' "^'^^ '"'•'

««^r^ies^:r:^rti:t:::?^r^-^
until thfe wages are due Here thp „!!

°^***'^'^'"»»e««' ""^ he must wait i

p.i.i.wAL.ed-to::::;^;:r,-^^ an.the

;

due. If he wish to Ztrn^LZ. I '?
*^° "'"^ ""'^ "«'«' '^«'»«

feml damage through trb'LroTe^^f . V ' '"™* ''"^ *'^»*''« »>«« «"?-

The judgment is as follows :i' "^ » '
'

,y
Jes gages dont Us ^taient convenus, a laiss^ leur servicB le 9 janvkr

145 \
B««Deh«mla

•ml
Simon.
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COUUT OF QUEKN'S BKN'CII, 1877.

BMDchpmln
•nd

SlmoD.

r

IP75, ct «|a'il It portd «oii notion eontre eux Ic 14 du mlj^mo iimis pour 0J35.OO,'

dont $30.40 pour ^luy:vf^ alorji iJchu^, $3 pour lo cofu d'uii protOt, ct $202.05

pour g!i),'os a rtiMon do $2 23 piir jour j'l ooujptor du Q janvior 1875, uu 1 Mai
niors pnicliain

;

\

" Et consiikVunt quo rintini«$^» pouvuit aitisi n^clamor d'avivnco dtes gag;es

qui nVUiii'Mit pas ucliu.s, ct i|ui no pouvaiciit etrc quo lo prix dos services da

dit intiiiie, et que hous ces oirconstanccs l'iiitim(S n'aviii^ droit qu''au saluire iH

ct <<chu lorxqu'il portd son action, plus uux tVais du protflt; T ^

" Et con^idtVaiit (ju'il y a orrour dins lo ju;:;omont rendu par ^rois juges dc

la Cour Suporicuro 8iejj;cant en rdvisioif a Montrdaljo 30 septcuibro 1876»aiM8i

que dans lo jugcnicnt rendu par la Ciiur Supcrieure- a Sorol dans lo district de

RicheUculcS Avril 187t;; ^ /
• '

" Cotte Cour ouss^ ct aunulo les ^its doux jugeincn]^ ct procddant it rendro

le jugement qu'aunwt dii rendro l/» dito Cour Suporiojirc, oondamnc los appc-

lants a payer a rintini<5 la sonimo do 833, savoir, $30 pour arrdcagos dq salaire

dus et <5ohu3 le 9 Janvier 1875, et $3 pour le^cout d'un protfik, ayeo intdret

etc., et la Cour renvoie le surplus de la deinande dc I'intiiue saufi recours, s'il y
a lieu, et condamne Ics appelanta X payor 4 rintim<S Ics frais enc'ourua tant dans

la Cour Superieure oomme dans unc action de derni6re olasse qu'en r<fvi8ion, ct

condamne I'intiind a payer aux appclants les frais enoourus sur h present appel,

rdservant A rintinie tel rccoura que de droit. (^Disseatietite I'Uon. M. le Juge

Ramsay, y- ^- \
,

•

'
"

-

I
\ ' \ Judgment reformed.

Rarthe, Mouineou it- Bmsanrd, for appellant. V

Gauthier <t St Pierre, for respondent.

' .
, ^'OURT OF QUEEN'S BENCH, 1878.

^ MONTREAL, 13th MARCH, W8.
*

Conipi Sw A. A. DoRtoN, C. J., Monk, Ramsay, Tessieb, O^AScHBREAif,

. ad hoc, 3J. ,

—.==—'.
, No. 115. L^

- THE MONTREAL COTTON COMPANY*
• ri, • (De/enjattti itit/u Court belov,)

'

' ' ^ • * APPBLLAHTa;
- AND \ . .

'.IS
'.-

- ' , - . , .

v:
, V ' .-

CHARLES PARHAM;
{J'laintiff in the Cpuft below,)

'

. RlSPONOEST,

:—That an employee or servant, digmtssed without cause, may sue for the Inatalments of I ib

1 wages as ihey come, due under tl)e terms bf his engagement; his wages being the measin
{iiot damages, udI^ the, master shows that the employee has, or might hfve, earned son «-

thing which shoQld be deducted from his claim.

The reapopdent Sued, under a notarial transfer from one Walsh, for arrears

of salary^

Pl^a, that Walsh had been d.'sihargcd for onugft.
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.-i^l!: •::;::f,:''"^'-'''^'-°^
vva.H.bo^in.ou.^:::;:::::::i

,^„„„.,^tho notion wm inainfninod.

.
TKo (loiandanfs appcnW. •

*

oiJIl A. A. DoRInV n T T"'a' . .

Jadgmenl of g. 0. oootrmtd. . '

1 -^
-

\^'--

Cotl^n Co,
and

I'ariifin.

Lunn (t Davuhon, for appellants.
"

Trmholme & Maclaren, for respondent

(J.K.)
.

'-r

.
>

r"r

f . ^

'"•
I
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COURT OP QUIBN'S BBNOH, 18T5.

COURT OF QUEKN'S BENCH, 187ft.

• MONTRBAL, ITig JUNE, 1873.

Coram Doaio.f, C. J., Monk, Tahcheriau, Rambav, aA{«B6RN, J J.

Ko. lU.

JONATHAN FINDLAr,

,
(Pilling in Own belme;)

AppBLbAMT;
AND- . M

-4

^XtLit

THOMAS McWILLIAM, u' > T
'

. Sir
•

'

•
• 1^ (Df/endant in Court ftelow,)

' " - RcflPOMOUIT.

•That a wle by a renring paHnvr to fija oo-imrtlicr of tlw^goarwill "^Mlio bunJneM, Im.
. pile* an obligation on tboparCof the retiring partner to abatain from undue oompetltloB

\ with the purchater of th« good wlltr'And where the reUrlng partnor opened a ilmllir
ibop in the Imniediato Ticinity , Und tent oirculan to the ouatomon of the late flrm, and
thereby ai/ught to crcat« the impr^aalo'n that he had aucoeeded to thi^rm'a buaineaa, II

,

waa held that he had TioUtod the obUgattoDs impoaed bv the eontraot jRa
I

lale of good will.

The questiop was as to the jwleof the ^od will of a partnership. Appelhint
and respondent carried on business as wholesale eojifectioners under the style of

Findlay & MeWilliam. By deed, 15th piBcember, 1871, respondent retired from

the firm, and sold to appellant his interest in the assets, receiving $1,000 addi-

tional for his share of tho good will. The clause relating to the good will was
as follows :

—

'
I !

-

" The said Thomas MeWilliam shall retire from the said firm', and the said

"Jonathan Findlay ahull pay him for his good will therein, and for the uncx-
" pircd term of the lease of the premises in which the said business is carried

"on, the sum of $1,000." ^
•

The appellant brought suit for damages, charging respondent with having

violated his agreement after the dissolution, by starting ii) the same lino of busi-

ness, in the same street, one shqp being No. 614 and the other No. 540 St.

Paul street, Montreal, and entering into competition with him by sending Cir-

culars to the customers' of the late firm, and in other ways creating the impres-

sion that he had succeeded to the business of the firm.

The judgment of, the Superior Court (Toerance, J.) dismissing the action

was a^ follows :

—

•

" Considering that by the proper interpretation of the clause of the deed of

dissolution between plaintiff and defendant, the defendant did not bind himself

not to carry on the bukincss of a confectioner, OT not to compete with plaintiff,

doth dismiss said plaintiff's action andjucideotal-^eiinradh?iIK^ort3, (/t«<raj7i

Jo Mcssieiirs Bitchio, Morrir&rRoseTattorueys for defendant." ^

The plaintiff appeulod.
^

DoRiON, C. J. In November, 1871, the parties, who had cifrrie^ ^n the busi-

ncss of conffctioners in co-partnership, under the name of Findlay & MeWilliam,
passed a deed agreeing to dissolve from the 15th December follofing. Findlay

^.^

f .

.

:m-
' -

J

y.'t.

iiffi
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ef their ordcrrf. .Some ti...« ,.«>„. 7 .
'
'*^'"""''' """""R forn cotifiUanco

Ch«rk. Al,,x„nd,. r^„ 1 ^'*";*'^ '" ""^"""^ '"'" » ecvp„tnerHl.ip with

*«y">>', you sold mo the .mn.1 »m . , .
'^"'^'"^ '"«tituto» nn notion,

Rndlay appealed fro« that jXro'tnetr;''?'^^ ""^

numerous jud^v^enta arc to btTund .K k
""^ '"^ "* '^''' ^ ^» *^'-'°«

li^ment, cannot open
„
'hnil!!Cf -'"

u" P"*^' "''" '""• "^'^ '«*• ^*^^'

En«h-«h i„w the etc: doZ 1 : 'r":
'"""""^ '"""^^- U"''- "-

business in the snmo Jahtv ZtZ u
''"'7' ' """" ''™'» ««l«biishing a

take a trade mark Tt /*«i.! J "^
'"'I! ^^r^"''

*'>'«' "'"* « ™- cannot

There i, no doubt t „ we ha e ^ fo .
"
n
^""' '*"* "'' »"""« *^"

"i^
fim,/

'hat a .an couldSe^^^^^ !^^^""" '^ '^ ^^ ^loU nay

William has not carried odtl „
" ^* '""'°*'''^' •"*' ^^•'""y that Mc-

More a few doiraTn. thltl erTeT' '" T' '"''• "« '"" '^''^"^'^'^ «

«.Jiciting orders • and he ht- ll'
!"* ""* °'""'"" '« '^^ «"«toniers,

leave hif service We «, L^ZTy^' "* in^l^e employees of Findlay to

he had contracted, byS InotteMJh"' !"?• '^ *" ''"' obligation, which

The respondent co teJd^ Ke "d' ^ ^^ '" '"'^'' ''"* ''''' ^''^'^ ""'•

business w,« carried on btit ^ " T"' ""'''^^
*''«P'''«» 'he"* the

.C from ff i„gruletl^^^^^
*'"'* "-ponde„r should

FiDdlay 1600 damages
""•*"*"^^P*''»«"' »<> the appelknt. Therefore we'give

"The Court, etc. * * *

,

"^Considering that by deed of the 13th November 1 fi7l »,- -*• • .

«««e. who had carried on the businl of r^L' '
'''''^'"" '"*'''*

Monfreal since 1867 .«r»«a .1 j- f^ .

ctfnfectioners m partnership at

" AnJ consideWng that inmediatelv aft«r the diiwlollnn nf .fa m

-;^fWu.e ce of .he 1,« »,„ .„d .^upi^ b/ h. Zlll .^.T
''••

/:-

\

f-

rei^l^hattTre respondent subsequently entered into co-

rn
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HO COUUT OP QUKKNS BKNCH, 1875.

./
'

M'

1i,

partDorahip with cfiarlon Alesan.Ior k Sonn, nnt) mibroriboa timnotiotm publlnhed
in the now^p«n of tlmwid jmrtoewMp w T. AloWillum, lato FinJI»» & Mo-
WillioiB} \

^'

•,

'

'• And eonnideriiiK' fhnt lijr thcnnv novonilaotii th«j mnpondont souutht to (wnwy
to the public tlio iuipretMiun tlriit he ^m iho HucccBBorof the liitu firui of Kiii.II«v

AMoWilliam;
, <

'• And considering that (ho rmpondcnt nouRht to iuduco w-vt-rnl of tlio cm-
ployocf^jf the lato firm of Fiiidlay k 5lc\nUinMi to loavo (ho Horvico of the
Duid •gpellant;

" And dsidcrlng (hut these iicv«*l acta on the part of the raid respondci.t
were in violation of the oblimtions contructod by the aak to the nppcllunt of
hia thuro Of the good will of* (ho luninesM of the lute firm of Kindlay k Mc-
Williaui, and wore coalwr^ to the good faith with wiiioli such ooDtraota vkould
Ic fulfilled;

-» And further oonBldcrlhg tliat the appellant hu thereby Hufforod damagON to

the extent of»5(H), and that there i8 error in the judgment of the Muperior
Court rendered at Montreal on the 27th aoptembor, 1873, diamiiMDg tW>MlioB
of the appellant

;

" This Court doth rov(r.sejmd annul the said judgment, Ac., ond doth eon-
dcmn the rciipondent to pay the said appellant the Biim of $500 damages, &o.

"

Tnnholme d- Maclann, for appcllupt.

«/. L. Morrit, for ro»pandont.
(J. K.)

\ >-

SUPEIUOR COURT, XBlf.

MONTREAL, 29rH MAROH, isfj).

Toram Torrance, J,

No. 1158.

Miner Vs. Sfiaio iiaf.;& Shan- ct al., PliiintiffsrH gar., vs. The Muhont Bank.

Mild
: -riilt under «octlon 107 of Iho Iiiiolv^nt Act of 1876, conn»Pa*tlqn •ecrutx, in renpect ofdobu

lalHiiK due altur the liwolvency, wlieu tho trajt4«ctioui Wiitiiig tUcrutp benu prior to nucli
insolvency. ^

-'

' " ' ^''

The facts of the e.tso may be briefly stated as follows :— >
Prior to the 30th November, 187iJ, tho Molsom Biuk hiid entrusted to the

plaintiff Min6r a quantity of about 15,000 hides to bo tanned, at tho price of
eix cents per pound.

. ,
Miner, before completing the tnnning, leased his tannery to F. Shaw & Brothorn,

the principil defendants, by lease, dated November 30th, lg7«}, filed as plaintiffs'

Kxhibit No. I, in consideration ofa certain rent therein set forth,.and upon con-

dition^thut F. Shaw & Brothers should complete the tannini,', and should pay

Minor the difference between what he h id already earned in the tanning of said

hides, and what F. Shaw & Brother-s shojld be entitled to get from tlH^MoIson*
Bunk, on tho completion of such tanning, lese the expense of finishing ihe same. .

i
..W:'
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On th« wmo day. by . deed of tr*n.for, J^feadanU' K.hlbU No. I , Miner traiia-
lerred to h Hhaw & Un.lhoM .11 hi, cl„i,a «K«i„« tU« Mol.«„mHJ.,ok for U.o
Urininir of m.i.1 l.ido., whi«|i trauHfur w« duly Hi;<niaod on the Dank
On tiK, 7th Au.u,t 187(1. Minor made hi. promi^.ry nou, pay.blu to th«

nr.l.r ol Ubuth & N«rtb«y. ut t|,o Molsou. H««k, |„r ll.l.K), which w», tbon
and thorecudorMjd by Houth & Nor.lu.y, «ud duUycnid to the Bank, wbo atm
hold tho Haiiio. , Hb ^: 1^ ;)

lleathA Nortboy Uoanio iniolvonU undor tho In. .Ivont Aot, I. October,im and on ih« Und l).H,„«.b<,r, I87(I^Minor aUo boo.ino ioHolvont undor the
J ml Act, and one HruH^ard wan iipfM>inted A«.ii>tnoe to hi» cht„w.
On the 1 1th l>«««n.l«r tho nott. «b«vu rolbrrod to bce-amo duo.

.
rho Hunk did not r..„k on .M.b.r of the insolvent e^lulo. of ll.mtli k Nortbet^r Minor lo,-,ho .noou.u „r,ho not., nor d.mH itap,«.ar th.t tl«, „oto wu» .nootiooof

'y.^'"^ |i

MhMt «

n.
Mbaw at •!,

.

' waa othurwiae di»>

li xettled with th»

lU bandit of the

Toflu av the tidi«

>n of 33,^ oonti oa

in lh« «chedulo of iiubiiitioM of either of tJio inaolveq
clmMsd by tboni. V. Hhaw k Brothon comphstod th(

JIoiwitH Hank for their part of tho work, leaving.
Bank, ua tho amount due Miner for biji proportion
of the execution of the lo*M. . .

Miner, having; ttrran^cd with tiia oroditora for »/Boj
the dollar, obtained a le-tranHforof biaeatato from hiaAlMigneo, by d'e^d'oif 13li|
Sopteu.ber, 1877, plainliffn' Kihibit No. 7. . .

' "^ " "*"*
,

1 1 On the 2nd October, 1877, an ,igreo.nont was p«taed between F. 8baw &
'

I Brothers and Miner, in which, after reciting th« matters bereinbeforo liet forth, _2r
thep,rt,«, declared that tbey eancollod the lease, and Minor diaohanred P.*
a,ITot

^«';''«"/™'» «» obligation to him thereunder, except as to the sum of - -

112,000, so held by the Moisons Bank, and wbioh it is alleged th« Bank had^

."JlT-o nno^ ^^^I""*
®™*''""'- *^''"^'" ^''"^ ""«'* P- Shuir ft Brothers for

'

the 112,000 and the Moisons Bank having, by letter of date ^rd April, 1877.
'

•greed to bold them harmless against Miner, they called in the Bank as thoi. .
CuarantorH

;
and the latter were allowed to uMf^^no, and plead to the original /

action. «
°

The Bank's pretenHions may bo briefly stated to bo subsluntially tbo foUo'
'"*f-' - \' "''

:'^...

:

/- - r ^
1. That Miner is not entitled to 8uo, because bts alleged comfwsftion and u.s-

charge have never been confirmed by the Court oc^udge,«.d are, therefore, ofno

2. That Miner transferred to F. Shaw & Brothers all his claim ogaiirst tho
Moisons Bank for the tanning in question by the deed of transfer and subroga-
tion dated 13tb November, 187G, already referred to. which deed had been duly
Minified upon the Bank, and, consequently, not being vested with the debt, had
no right to sue (or it. '; • i •

3. ThatX by virtue of any arrangements between Miner and Shaw Bro-
thers, the said transfer had ceased to have any effect, then the debt of $12,000
clamed by Miner was compensated prior to institution of action to the eatent of

p u-
""""""t of promissory note already referred to and cost of protest.

By his answers to the pleas Miner rafsed a variety of questions, but at tho
«^gumeDtQnly^^^^)fQ|lftT,i,^gftppo„^cd.toboi^,^;^^t<H^w^ =^-=

/

I.

#

1, -

'I
I-

V

-•«%^^^^-'_

%
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Miner
»•.

Shaw et •I

1. That he was entitled to recover, king in possession of his estate, undof
the re-transfer already alluded to.

'
»<> "«

2 That the transfbr by Miner to F. Shaw & Brothers, 30th November, 1876
could not be urged by tbc Bank as a defence, as the agrecn.ont of 2nd October'
1877J)etwcen hlu» and F. Shaw & Brothers was after Miner's estate had been re'
transferred t6 Wm, and F. Shaw& Brothers had therein recognized andconBrmed
such re-transfer, and had acknowledged their liability to the extent of «12,000.

_
J. That there was no compensation, the principal reasons being :—

^';<'0. Becausft the note matured subsequent to the assignment.
°

y
^^JM^^^anae the Bank was bound to havq exercised Its recourse against tie
insolvent estate of Heath & Northey and of Miner, and did not do so.

Tait (for. the Bank) ^ubnutted the following points and authorities :

1. Section 60 of Insolvent Act, last clause, enacts as followst
" And in^Q case shall a discharge h^vo any effocf, unless and until conermcd."by the Court or a Judge."

. j
Miner's composition and discharge not havrhg been confirmed by a' Court or

Judge, he must still be regarded as an Insolvent, and without right of action
agamst the Bank, '

,

2. The/transfer by Miner of F. Shaw & Brothers of 30th November, 1876
was <b^ signified upon the Bank ; they had no notice ofany re-trapsfer, and conse-'
quently could not be sued by Miner. Art. 1571 C. C^Iignolvs. Reed, 9
A<- t. J., p. 27 ; Charlebois and Forsyth and Lefebvre, 14 L. C. J. p. 185

3. Compensation did take place. The Bank was not bound to file a claim
against either the estates of Heath & Northey or Miner. Nothing in the Insolvent

.
Acttoco^el acreditdv to file; in fact, section 61 of the Act only discharges the
insolvent from liabilities which are mentioned in statement of his aflFairs exhibited
at the first meeting of his creditors, or which are shown by any supplementary list
of creditors, furnished by the insolvent, or which appeW by any claim filed.
^Now Miner has not proved that the Bank claim is mentioned in anystotement

of affairs, or m any supplementary list made or furnished hjf.liim, or by Heath
& Northey, and i$ is admitted ' that the Bank did not file a claim on either
estate, so that the Bank's claim was not affected by the insolvency. But, in
fact. Miner could ^ot have obliged the Bank to take a composition, as they
were entitled t<r offset his indebtedness to them against j^heir indebtedness <»

*
him. 'Both debts were running prior to jnd matured subsequent to th»
insolvency. Section 107 of the Insolvent Act clearly applies.

It surely will n^t^be denied that, if there bad been no insolvency, the debts
would have been«ompensated, fo^«Mtt their amounts correspond (vide art. 1188
C.C.,) and under this section 107, Ifahe assignee of Miner had sued the Bank
for the «12,000, the latter could have pleaded compensation to ei(tent of
«4102.01 (note and.protest), because the section say^expressly that the law of set-
ofl[ applies to all claims in insolvency and ta all suits instituted by. an assignee
for the recovery of djjbts due to the insolv^ni^, the same manner, to the same
extent, as if the insolvent were plaint!ff\ d^dant, as the case may be-
thus clearly giving the Bank the same rightlas ag\inst the assignee as it wolld
have had against Miner. ^ ^

~

M

-y>'
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,



'it-.

SUPEfilOR COURT, 1879.

-V

CI

ir.V-

*

153

''rch''th.tTrt!;r ''"T^^V^^^
^P- ^^D. says; « if the circumstances arc M.„«such that a Ktroff would haveW allowed, had no assignment taken place Sh.;!;.^

IZLTl f "^^«^-'*'>« "g»'*to setoff, for, aLthe ^s S.m ;

"
the assignee stands in the same position as the insolvent

"

F.dc also sec. 39 of the English Bankruptcy Act of 1869.
Smith ,n h,s work on Mercantile Law. (9th Edition, 1877) page 621 Coin.

a,en ary on this section of the English Bankrupt Act, ;ays:
'^ ^

It Will be perceived, from a perusal of this! section, that the ri..ht of set-off

^t1 ""' f ""'T'
"^'''' ''''"'• ^^'^ -* -'3r^ pocuniar^demand"

"^ tioVnnL 1 '?u
?'"*'" m«^«^f .iea^m^,.' '.'i^d if the credit given

^ f;
bankrup existed before tfee bankruptcy, or1,efore notice of an act ofb.nkruptcy available for adjudication, it is sufficient, although the debt -to

^^

•''« bankrupt', estate arising from such credit may not have ac°cr„ed tillX

Gbson V. Bell, 1 ^ingy N. C..748. / -

,

Vile:: also Lee on bankruptcy, botes to sec. 39, p 230 ' ' '

Juin^lr "^T"'"!'
'" ''°"''*^''"" '^''''"^ '^ '^''' ^""l been no insolvency,nd If insolvency ha, no prevented its operation, how can Miner pretend thi

It doei not operate now ? ^ c«,uu mai,

There is another way in which the question may be looked at>

th^ttlXif i"«fe-y the Ba„k had made an agreement with him io tanW r.!/ r ' ^' P"""^- ^' ^''''''^ ''•'"^^'^of b» cl'^i"" against theBank just before his ii^lvency by transfer of 30th October, 1876. After ke^

back he took back the claim (altogether a questionable proceeding). He then

St! tteB
^'^.^P?-"'' "^* '" ^•^^ "«*"*-'

'^
debt cental by

il ; w ^"'%' '"'"'''""^ ••"' ™''*'"«'^' and both debts are equally

ttl ':^"f
-""; '^'" «12,000, the other for $4,102.01 • neither one nor

^rtrJ;^^"-:t-''''^*'r.'T^""''^*^^
'"^ ^^'^»« »-^ '- vestedw.th the 812,000 It being vested in P. Shaw & Brothers during the whole ofthe insolvency, and the $4,102.01 claim of the Bank was not atf^ted by tlebsol-vency, as it was never disclosed by either party

^

tak!!'nlt'
'•'7^"'«^ "« -»«''J^ - the same position as if ho insolvency had

ror^pond
" ''•'""••"•^"^'^ ^''-^ - compensation so for as the amounts

,

fu!!""'?- ^-yi"
'^' ^'''^^' '^'' ^"^'"•"^'J ">« f«"»^i"g propositions :-

J Tu T '^ '^' "^^' '^ ^*-«ff «^ compensation pleadJ brthe Bank isgoverned by the 107th sect, of the Insolvent Act
^ ^

ve«dt hT^;^"^w.*'""
"'y '''' composition deed hasliad the effect of

on could.not be pleaded in any action>y the assignee. • "

"^areeoL™J^!!''
'"'•'"" distinetly provides that, so far as questions of set-off

r wlwafrrinttH»r-i«^^ " "
•

•"" ""^ ^^"o^^^y ot ^ebta due to the iiu,r^v^rirrfralhbr lirtBe same position as if the insolvent were himself plaintiffT
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Uincr
vs.

fihaw«tBl

except, of ^our^o, as to cases of fraud or fraudulent preference In other words
the assignee .s not the representative of the creditors: but of the insolvent onlj'
HI all such suits. • '

""

.
That bei..« the case, wo have only «o cnqurre whether d4bo„fitHrc is any bar in

law to the exerei».o of set-off or compensation.
'

It is admitted that the current of authority in Prance is to the effect that,

irT, ',{'"?' ';•« ««'-«ff «"n"ot be pleaded i„ a case like the>present,

^
^here the debt due the Bank became due after thofaUUtr, but the reason
given .s, that the effect of the Jhlllite is to vest.the estate of the /.nlli in his

^
creditors, and, therefore, the rch..ioi.s'of debtor and credUor are cntireh

trfoVot
«"» '""^^ ««;^i»>»"»i"« tl.e ease to that of the suisie unit referred to i".Art, 1J98 of the Cm! t'ode (C. N^.

\jn the absence of section 107, the Uw under the Insolvent Act would hare
been the sam^, but the«|»rovisions of that section are not to be found in the Cdc
de Commerce of France, and,' therefore, the effect of the fuiUUc utider .ur
Act 18 entirely different to what it is under the French Commercial Code as
respects set-off or compensation. ^
^
The effect of section 107 is rklly to allow of set-off in cases offailliie u.der

the Insolvent Act, just as it would be allowed at common law in eases of nero
aeconjiturt.

xNow all the^authors who refusi the set-off in the case.of /««7/tVe (prax^rly
so cal ed) concur ,„ stating that the law is quite different in casr of
mece rf^co»y,^oe And on this subject the Court is referred to 4 Mass.^ No.^3n bis, and to the jqidgnient of the Cour Imp. Sirey (1869), 2d pt., p.ll2 and

As to the rule in England and dntario,_.We Clarke on our Insolvent^
^bl et seq. ; and in Scotland vide 2nd Bell, p. 124 et neq

^

Oursystem under sec. 107 is really that pf the "Mutual Acitountin^" i^
recognized in England, Ontario and Scotland. ^
The Court sustained the pretensions of the Bahk with regard to the question

ot compensation, and rendered the following jud.'ment-
" The Court, * * *

"Considering that Molsons Bank, the defendants en gnmMie.hv^^ proved ,

the material allegations of their>ee6Jia plea to plaintirs action, and that $4 102,
portion of plaintiff's demand, is compensated by the amount of a note for «4.100,
made by plaint,iff in favor of Heath* Northey, dated 7th August, 1876, and
endorsed to the Bank, with ^2 costs of protest, which leaves a balance of87897.99 ;

" ^«»"««"°g tbat, by the agreement of date 2nd Oct., 1877, between plain-
tiff and defenda.nts, the said balance was payable to plaintiff-
^^^'Doth maintain the rfea of Molsons Bank as to said «4,102,-and overrule the

.other j)lea of said Bank, and doth condemn the said defendants to pay and
satisfy to said plaintiff the said sum of $7,897.99, with interest thereon from the
4th of December, 1877, day of service of process ;

'

« And seeing t^ ter,tfs of the undertaking given by tlie Bank to defendants,
of date the 3rd April, 1877, doth condemn said Molsons Bank to hold harmless -
and keep indgmnified the aaid A<^fmd^U-&om^ua^mirihe-iimmA^^

»'3
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qiK! HmpoBitioD do cede totiMlta ^Z I™ .' '''""•'i"«» "U*!""

•22,889 71 oir j"^' l«d,t»ooo.taoUo,», «,•*,.„» ,i in. ,„„,„, d„

Minur

Shaw ct at

to

»

A situ& dans -la dite paroisSe, et lesJ
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JcMua

Dame Tnlrler
«tal.

u?:;:;.li::^,S'""*"<^'"«» ^« "-•l"*"'. Y^^ndn,, h valour et lea tenants et aboutlwants, ot U
fit^Knhut sommcproportionnellealaquelle ohaque proprW&ire dovait oontril>tter 4u paio-

mentde8dit««20,000,8uivanMert)led'dvaluationaIor8 en force.

'

Quo les commissairos on^ensuite, lo 9 novembre 1876, homologutf cetjaotoiD
cotisation et ordonnirent quo le prolcVvement s'en ferait en 12 paiemonts de

5

'

uiois en 5 mow, dont. jo premier ao forait le ler f6vrier 1877,
Qu'au nombre des dits iinmoublos ainsi cotisds, se tro^ve !e No: 330 dt^siinjo/

au hvro de rcnv^oi ct plan o%iel du village do- la Cote St. Louis. 6va\n4 i
«8,80a et cotisd 4 raison de 1 centin ct

1 J do ocntin par piastre, H une som/o
de»10J; CO terrain etant la propri<Std des dofendeftrs. » /

Pui8il8alligue|t I'autonsation H poursuivro donndo par une aasembl,?^ des
marguilheip, ct enln ils conclwcntft unc condamnation solidairo centre Wdt^fen-
deurs pour les Cinq paiements dohiis, formant la somme de «42.77J

-
/, i-

^"^ d^fendeurs ont plaidd i oette action deux di/enses eu droit, une4ceptioa'
ct deux defenses en' ftits'.., ',

/
Les moyens invoques par les deux defenses sont, que les de^a^^TouM n'Mlo-

guent pas qu'ils ont etc autoris^s par une a88embl<Sfi dc paroisscA poursuivre la
prdsente action, ct qu'ils n'all^gucnt j)as non plui i^ue le proci<*ettr des deman-
deurs, avant d'mtcntcr la prdseato action, avait H6 autorisd paR,le bureau de
labriqued CO fairs. : /

Les ddfendeurs ont citf Iprs de-1'argument dcvant la Cour,/o«ibre d'autoritds
ct plusicurs decisions A I'alppui de cos defenses. Toutcs ies autoritds et ces
d»?ci8ions sont tri^s respectables et dbivent faire loi pour les cas qui y sont prdvus,
niais malheureusement eliek n'ont |ucune application dans Tespdce soumise 4 h
considdration de la C<yir dans la prdsente cause.. Er efifet, il n'cn est pas de la
piqsentte action comme dfe celles que les auteurs ofit en vue, qUand ils requii-
rent une autori|tion.>prdalabIe d'unfe' assembly de paroisse. lis n'ont pas pu
avoir en vue le cas d'une action autorisde p4r la loi meme, comme la prdsente
action, qui, dans un sens, est meme autorisde pur la paroisse mC-me

; puisque
la paroisse en asscmbJdo, a dcmandd aqi commissaiies civils <du moins I'aotion'
I'ailiguc, et je dois prendre cet alldgud comme vrai, pour les fiuSdo \H ddfenseen
droit), la jjcrmission dc prelevcr la cotisation dont on demande inaiutenant le -

paiemop: .

Les alldgues de I'aetion .sur ce point, |pnt suivant moi suffisants. L'autre
moycn, qui est que les demandeursS.'alliuent pas que le procureur agissantpour
cux a dtd autorisd par le bureau dc la fabrique a agir comme tel et a prendre
cette poursmte pour fifx, je le crois aussi imil fonde ; I'allegud " que la presento
action a dumeu^ t'tdjautori^ee eu vcrtu d'une resolution passde a une assembjle
dftmcnt convoqude d0s curds et marguiliicrs de l>uvre e4briquc do la t)aroisse
du St. Enfant Jdsus tenue le 17 mars 1878," etant suflSsant.

Les demandeurs ayant amendd leur action sur permissioo de la Cour, en y
ajoutant I'allegue d'autorisation donnde au procureur pour poursuivre, "

Les defcndeurs ont produit une ddfense en' droit supplementaire, demnndant
le renvoi de Taction, parcequ'aucune telle autprisation n'avait dte produit^ aveo
Taction. . .

^*J

una^ccttc^ddfcnw iK'e8t^pBHmmw^!go=^

•^%,

*K.
V, .

^ .<^,
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POUR #'^ljRpfjIT, 1879.
|Bt

noo.p.oducUo„d'„„eprocura«.^^S^^

-eoti^tianl^afc. X^^^ilt
cona^u.t ^ repard par lo «oye„ dW ^^ --

tioBS volontalres! „?";n^ !r; '''"'r'^
"^ ? «»'^ ^''^ ^"'^"^ P" --ip-

,
ft»t da aux constiuctSL \>"Z? '""'!"" ''^°''^- ?"i« il^ nicnt qu^S

l«-r,esdUeseoo:::24rLSl^;^^^^
'

lorsque la dito fabriquo a nris iw^T" j *^^f«9-71. "> aucuno autre somme, •
.

^

aiorsricn da a«x Sn^^ST^ '^''"^ ^'''^^' ""^« 'I"''' "'^^^^i^

denlerspour pay^ e« dTes
."' f

'^"' ^'''""' "'''^'''' "'""^^ ou prGtd des :

^t^n;rbo/^^:r:s;^^^

Biddratioa par cetteoTlX T ? '«" "« P^-^ent etre pris en ^n-
tout ai plus et'teSsr^^J:

P^nte action
;
mais qu'ils no pouvaient" -

dw^ri^uonUrsr^ rhi^:^;"'"^^^^^ < ^

».ologatio,,d'icelle
; et\,ue la^t Ci^^ ^ """''' '" ^'^"•""•^^ '^''«>- '

I
tion pour entendre et adjug^r sZ^^^6^1^^^^^ '"'«°"« j-™'^'''-.

^

leur dite exception
'ea pretentions 4ia»8^rpar les ddfendeura dans f .

'

d« rautorisalioJ^s ftaLr^^^^ TrV*
'"''"*»"^ »^*^' ^»«^ pourden.au.

««>t: "Lo^tfune fabrique aura Pfispo^lbu d^T' '^""' '^?""^"'

tire Qu sallepublique et ou'unY «!/l!I? ^ ^°''t
*"""""«' P'^'^'^'

"-.-t ou apr./;^^;:^^; ;l^ ri«frfe ^" '^^
wusoriptioni volontaires soit p„L ? ^ *®"® fi»br»8oit par dcs

aura prg,^ ou JaLdt .^^^
*"*"P"^°««" «»« ^^ edifice. ou.A celui qui

reparation, LWou e^ ^rt^r:,uTCTt ^ f^""^ '' -struolten 'o„

.jant f«t ser^r le dit ^difi^ 'Igl^: l^'lT;^^ '^ ^?*« ^'^"^"V
•nra Cnstat/ri^possibilit^ ^^ P'0^XaSr;L;r1^r '"'*"" ''^^^
revenus doni elle nant H!«nh«.- n ^

°^!^»e». « leur ^h^ance.au moyen dea

'^m
,
pour queries mamu.lheraTZ.g'^^.^^^^"^^^^^^^ ''°">»'»

li

—i^^
/
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pour pnj

u run'(

non pas«

dans leuj^

de tel

oijiniio

niatiorc mvl
ordoimanci^ 6i^^

nullilji absofaCj&di*

dans cl|$ip», I^^

pourrait^l^rah'iil

la (Jovkt sctt'Ioment

1

fe^J

uilliers observofdot a co Bujot tout oo qui est pros-

ucji. IBdesS. 11. fi.C."
D'ap^i\9 cottc dlspSISion du statut, 11* appartennit aux comniissaires dautorise

unc cotiaation Ba||^fl propri<i<|^8 dcs frj^hcaWancicrs catl.oli<|uc8 do la parol
'

dans Ic8 •^rois oaa'Jnicntionnda'nu dil statiKwoir : lorw|u'une fabriqu© a^
pris pos*e^ion dp l|^IjjfjS, sacrist io, pnj8byt6i||u sallo publique, un de Ccaddil
aura ^«^'d»nstruit (|u*5pare avant || aprorfprccti^n civile dp la Wtfoissc,
soit paritQHefabTiqd*;';2o. soit par-d&uscriS»ns voIorit|ircsf3o. 8<mpfin
<'rt(fptl8!^ion ic'gafe;. ct qu'il ^ra rcsto dc3|o1iicrs da*«onstrljt|ur8
critr<!prctvQtfr8 de tei 'llificc, ou k cclUi qui ifefe^prCte ,%^&cd dcM«^rl

^les'd.'poUscs do coifetruction, o^ rt'j^l^n, cii m|^ on parUo, o^ ^^
itiic, ni^i<» il nppartiontjjux jCjQiW^et'niotnc i3^ijgurlAvC|i^u" '

'-'e ep t^oatc kVetitd dcs faits' lioB^tiL^ par.j&si^ilidm'
^ti^iftion, inai^ do ddcidufide,

lur; aihsi s'll appuri\3^^ait M i

^qii«sairesi'nVont ininiifet^i d^f^lft^!^
ktitolitd ou jurisdiction, uMa'

f^ruit radioalcinenjt nulle, ^ne
que la Ooulr Suporieure po^fiait,

V > '•« ' ^^iMf®"^^'* ^ ' fiaclconquca, cjpmd

f>^«*i,^4i4 p(SuJu|S4 fins concernagt ladeniande d|

, ,. ^. ^^
Mi^Uti^'conl,nioje I'ai dit, quecette nullifj^rcsso.—..,

'

**'*^"S?"*^
^<^*? ''^^ Cour^pur.whe Action coftiroe celle-ci, no ^put' rccS^r #6ouvrir I'au^itd quo p*jrr,«t^avoir leg comA>i<?9aires, li des fajts c^i

lif, t<\neuf de i|bdonnanca' At nfix dfictiments auxquols il y e^fc fjffi

—.^i?anf partial' ^ - . . ^ ,
', ; - if.:''

_^^|«|«pt ce priDclpe, qui mio pafUt ' inattaqnable en^i, A la !))i^3Qi

*'"'T*' ^1^^^^ *rfa conclusion qpo ro^jJortjijianco des.commiss&iresjeii datif^
^" ^^, ,J'vif|ij^P'^^j pcnpettant aui margJjillieya d^ cotiser Ics J'ranca-t^naociMS
catholj<|tfe8 jTila jiaroiaac du St. Erifant Jdsus, pj)ur Ic' piiicpicnt clp $^0,000 <»t
une nullity «{>»olue 4 la face mfime 4{la dit&ordiiwanoe et dte la requeto quit'a

°

..;'^^**jf
^"^'^ commence «n coa teni^es : I Vu jjia Vequele dfes t'rois mar^ijiH

'

liei» eto^o$c^^de?l'ceuy(e etftibriquc do la paroisse^u St. Enfant Jisas, dadsU*
^onrtd tfliogeiji^a, 'd^ps le dipcdse cJe Montreal, ei^ <Jate du vingt-i^ix de juinv
^'^'^'^^r i^^m demandant raii.torisati^ de cotiser les franos-tenanciers catbP' i

liques do li^iicpiiVoiiisejusqu'a concurrence de la sommede 820,000'necessaircg
pour a^ftet-4ei^\f,(te» de la dite fahriqne." O'est tout ce^ que I'otf trouve
dans ^J^otddn nance pour determiner la naturo de^ dottes do la tabriqucyur
laqutellcefepemict deprulcver unp cotisation

; pe#^ui'Veut diTcque les dei

dont clle.enten.d pcrmettrele prdievenicnt sonttJeJttjs'meulipnii^oa, dans 1

<luete qui y fist indiqude. OV, cette rcqucte corAtat(^ lea faits «uivants
" Queroenvrp.et. fabriquci,de •» j^iparoisse est, depuis le pre

mil huit cent|80ixante et,q»unzo,-^a^e.yiion ti^ I'eglise, du presb
la sacristie construits auCoteau SiflQRffilaux dpoques suivantes, save

en I'ann^e mii huit cent qinquante sept, le prtsbyte#fen ranndc mi
soixaiite ut neirt^W^r^ifcdUon civile de la dite piF^e. '

:

\' • « •
^ V

-4?^ . ^

/

. -f
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Sj*

«on.uu.H encore .luen r^.r .1. ditc r.b.i,,»o «ur lc« cmprlnts fuita

^^^^1h^ counnU«ui.^3.o„t rcudu leur ditc ordon-

wMlt' i ""f"'"'
'''''"' ^"*=^ ^J-'-'ojStcmps avanl que Ja fabric

fee. t ouo ir^-rf ''t'''''--'^'''
"^^ ''-*<-^vident d'aprcV. lesai?d,u.s dc cet e

ou p^.r cTt ^ r„ ,t,f7:'
'^ f»bncueellc-.ne,ue, par sou.scriptlon volontairc

I. ™- .

.""'"••""i^n' nul, et pur con(e.|ueot dc pout scrvit dc buv i

d.
1
Hon. Jugo P.p,„o,„, ,„i, pr,!,.„do„,.il., . dcoidd ,„o 1. Cour d^clZ

.«r.o to T' ^ " °° •""' """•"'" '" J"S«".o»t, ot on fata dcWcr fa

Ictart ' ""' ""f"™ «*•'*»«»"'« !«i«'WW<« do la Co„:

• cc cause d.„«,.„t otrc p„„po» d'aprt, Ic Malo,. L= d^loodcurZ d™

-#o^ 0. i, a l^l^fk^^'^ ^«S„..H...a„co do. co,^i.^

dJ,*'°t:i7;:;o'^d'"°,"-' '"'^r
"*•" ^"''^ »-»^jo'2r^-

<-. .1. /forfon, pou,. j, dcuijtdercasc. .

1a Kubrlqae do
la I'aruiiMO du
'8t. Knrant

Jenut
va.

Dame Tolrior
ft •!.

; .J»

.

y .

«j

Dr^Ddhjmtti it de., pour les ae|l.«dcttrs.
(E. L. DCB.)

«
' ' ^^. V

•o*5Si

'*a'^ >%^
,-v

.Sw^,"

-'
^-^x-'-i
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COURT OF IlKVIKWfofes.

r ,

COURT*OP JIKVIKW, 1RT8.

, ,
MUXTnKAli.'MTir.FEBKUARV, IflTH.

Coram Johnson, J., MAfKAV, J., Belanoek, J.
» . , ^ . *•

' "
No'. 8ST.

In the mi\\tct^Q{ (^.nnufl Johnston, Insftlvcnt, and C/tii, L. Jwnf a iil.,

^^ . „
Crc'd^itors contest iiiu;. \

IJiiD :— rimf ttcreiHrorof nn iixolvcnt iimli-r th'« lii^orvftit Acf of \*V, lm« a rl;;h» to op
/fMiiflni? uT n cllretiurKi' to tlir> iiisolvciil, uii ih<> groumt that lie lm« rlckU•n^ly gr
cnUoritcil icroinmodatioii paper,

Johnson, J/:—The insolvciitH potitioned for their discharpo in the psunl
course, and it was contCHtod by the creditors,—and the contestation was dis-

missed, and tht^discharj^c granted. That judgment i^ n(iw "brought into Review
as regards one of tiie insolvents only, Mr. Samuel Johnston, and his difichargc

is opposed on thtJ ground of rcckles.sne!« and misconduct in granting or endors-
inj.' accomniodution paper and othvrwi.sc.

There was a question raised as to whether the proof of thi* fact, which was
niade tlie ground for opposing the discharge of thisjindividual member of tlie

firm, was properly before us or not ; and it was said that the proceedings ia com-
pulsory liquidation were distinct froi^ho 8ubse<|uent filep takofl by th"i8 person

,

to get his discharge granted
; the one being a proceedfng taken by the creditors

'

themselves, or on their behalf, and the other a measure adopteij by ^le in8«ilvont^

personallyjw his own behoof. The learned judge who heard the ease *eioif
took the vTewthat these two procee^gs 'were distinct, and that ho tww.not
called upon to look at the firsly whitji were q^t properly brought before him.

°

We see no necessity for Tletermining Wis point. We are of opinion that,'inde-

pendently of the evidence in the first proceedings objected to as inadmissible,
there is the clearest proof of the fact tipon which the contestation of the ,

discharge rests. ^ There is the evidence of IJ^de, who produces a list of the^*"

accommodation paper granted to Henry Davis & Co., to tin aino|>nt of oyer
$150,000, by Mr, Samuel Johnston himself, by whose band the list itself is

proved to be written. We have the admission of the insolvent himself, and
the evidence of the fact by the book-keeper, who was cognizant ofnit besides;
and it becomes impossible to doubt that, the "ground of this oon'^station, is

proved. Therefore we have<o maintain it, and we accordingly make an orfer
that the discharge be suspended for tjro years, and thaPtbe certificate be of the
second class. The suspension is to be reckoned from the present day, for the
discharge was asked for Ust June, yet, even as from that date, the term wiU atiU
be mitigated by nearly one-lialf the time allowed by law.

^ '
^

Judgment of S. C.r^ersed. ..

for insol^iit. „-.""-.„
k^, for cijeditors contesting. "

,
"'-

(8.B.)

^."*
-
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SUPERIOR COURT, 1^79

MOMRBAL, liTH JUNE, ftto

C(l»r«m TOBHANCB, J. ,.

.

'"

No. 1229, ? "•• '
•

^BoBtou Railway Companv T f -"^ ."'^ *''" *'°"*'«'''' irortlandaod,

^^u„..ecUo/o„ Zrsfh j1 rtth: 1^^^^ -P«"?-^ Had their .

tK tbouZIveral -h^rlro e^ re;^^^^^^^^ T"T °'>'« "^*'"
^

'^

adcounte, tli6<? faitedTs-TlB.^
requested tho^ tQ,furn.sh such statement and

sanotiimi^a lease to the South Eastern Railw!.^ ' ! ' 1 **'" P"""*^ *^^

th/Slvaybetwcc«;'WestFaralmrLst7 ^.^"^li:*^
^f-"* Po^Mon of

>"ftr «iWare of the naturorlrl,^^. ,

""'•'"^^^ That petitioner was

4e opportunity ofafull el" ;aH„:;t^^^^
'o-^e.in postion,.„nd. ^hou, -

>ul to/onn acorrect jud«,„«ot wLIhor li/l
^

\^^^^
meeting of 4thM the president «„d D.re !r^ 1. k

' V'^ '''""''^ ''^ ^''"•^*«"«d or not
;

P«t^ of Ihe stock sai^C lot ^ " '"'^ ""'"^ ''^''^ ^''« «-»^«
.aU they 'aW a so Irlri^^^^^ tl

"" *'.?^"' ^'•'^ '''' "» ''» ™-'i»^,

VThich if is prbpoldTrkLdS^^^^ '7'i
^'"^'"'" Railway, to,

"r^arealso \ZZr.^ .^^^^^{^^^^^ Directors*

tiveiy President .„dtlolSoT of^I'" ." T"^
^'""P""^' »»«'»« '-P^'" '

into arlrangemcntv to operato tlw,;^ « ; P •
i

'^"'"^"J' tpmp.-.ny have entered

inter.t,a^p.itio„or\:::tnS rSut^rJ^r-'' '^"^'^^ ^"^
«.id Montreal; Portland and IJo^rl iVm \.

'""^ arrangement
; that

. to proceed with sa ^^5" o^^^^^^^^^^^^

Company ought not to be allowed "

exhibited at a n.eeti„iFtS^said sSldtf f ^""i"
/''^^ ''"'" ^"'''"' ""-^

. pditc4^tateW>ntsof*ts affair! thUf 'f
Company full and duly

-^-s X. made without^^ '0?^^"" T'•

''^'"^' ^''^' «"''* '«»««
'^

o^getti^^id^^. ir.b^sS^;^"^£^ ">« o'^-*

rCo^PpanyAndin^den to promote tleTl!^:!: 5; '^^ ^T"
^"^^

I^uuiua Robinson nn^ .^y^-^::^:'^^̂ J!^'^'^^^^^ «n<f=^

«.»

>^^^. s^ a„d u. ^.t of.^;-;r;;:r^
f

the interests.

*\ *
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SUPJiUIOU COlyftT, 1870, ^^ ^

]

J-

Jv petition. I find that verbal

One of the dirtotora fttutoj

7^

of peJitioncr and other or.linVy Hhurdiold.r-. fho p.-»iti. n.-r ihorcfoio prnycl

Mnd',?.Mi
^'"" ""pon-Ic'l" "liKlft bo or-lonid Kxren-lir ..nd oxliibit to thn *har. Iioldors of

B«.to» U.H ( o. M,ud C'onipnny, ..t n nv oUn- to b, '
"f

'
fyfdii Hj '| fuil. dct.iil...! „„,| ,,rop.'||y

nuditod accounts ami <^t,itcmM^ j/gggggfll^ tl„. (5,„^,,.ttiy. ,„„| th-,t
the Conifmny bo ordered not ']gMwMln? ofV fourth Aprit. nor to take

,

any proeeedin^ w|th refT.M.oejfpHfWCm; niid K..> until aft-r Much time n..

they should huvrfl submitt..a'^,> .ImivhorioM o|k.s;,id t'oitipahy. «t a meotiif^lf
•

.
„

.
duly cniifid, full, dclaile^J nnifpr.>p<riy audited aeeounts and Muteniei.t.i of iho •

affairs of naidfConipniiy,„'i"kli. -
. w -

,;^

Tlio rcspondLiita ploi»|nd that the petitioner had j^|M||g||'ntni!rit under
the- luHol vent "Act, ana the nUita^ in queslimi \miimlm*l^nL\>f,J^':W
IKititioner uns»erodJt»at.the nharei had boen ro-tranHrerred. and'ifcw vested ia
''""•

*-

^n
,PEa CuftlAM.^e effuct of the uK^ of ri|^de.its is destroyed' by- tho

pr<x.f of Uio i^f^imuk oK the spceiakfiHmver, toVtho ofTcet that the petitioner
is aj{uid ve-rtoJt wilf^is ejtiitc. The quoHtion tLo comes to bo. how fur tlie

jjctitioner bus jpjjJc N)ut >(he nlIci,'ation< of iiis

declarations wrt^tsjii^jWat tho annual nieetiu'?. ^..^ „, i..„ «„»;„„
bow much Jols.'^ras. Hustuindd weekly by the KiKining of the road. At thii
lueerin},' (ISgiJunuury, 18^ tlie following resolution was inoVed : " That this
lueetioK' regrets tjiut no wniten rfeport or statement otaccount hiw been laid
before the meeting in «rder|(Pcnable It to^upderstand Uo'true positiou of tho
company's a8iur«." This njsolution was lost, after discussion. It was moved,

^

inamcndmciit, andcarriedj ^Tlmt, in view of the difficulty caused to the present
ornttfiization lij||he Board j^cjfiee immediately betbro the. last annual mootiuj?
'• of shiireholdvTs, and tlw tin.e,"^tly twelve months, which it has refjuired tho
"prmnt Board to establish tlieij status by lej^ul decisions, that the verbal
"report prefeStod by the present Board,-i^d the %t tl^t ihe^ have put the road
•"in active operation, ure satibfajjtory^in aiffiy J%eot, and , mjto), Uje ditire''

"v " approval of the (sharehblders. '
. "'''.-. ^'^

,

The majority who" voted fot thtfj^en^^ were iec^dri, ani controlled
the voting power by holding \he lilB^rity^the stoetc. Samuel T. Willett, a
Director, lield 70 shares; U. S,lji,S- a Director, held lO-sliaresi Emmou* %'- „

m6nd,*Uirector, 5224 shares ,- Hn.mogJ|ta|moHdviu lrui||. 270U>a*«jrf|X«ciua'
Jiobmson, 18 s^es; Thojnus W..K.1%7tO shares

; Af^ Ba^ijqs, flf^harcsT
',W. K. Blodgctt, rO slmres. In aji, 8^52 shar«;.» ft isfljA^^e'd Jhat^tui*
.

President Ui^ I)ircctors,).re interested peciijs«urflj^ in^thb ^0pF%ttern Railway
home of the jpirectors have an° inWest- in' the l^icctiottt and 'Pjusutupsio

^^ ia'tA "is not proved that

e{s Biilfta^Ooipany and the^"S<mtli

arra9gement'«iQ ^operate together.- It' is
.

all^and

K|yers Railroilds. ifr,'i|{aymood ha^s'Viti jnterd

the,C^nnectioMt^a«»«|^^.ts8limp8i8 ^v- »^ "'

^'*^**'"
J^*'''^^'P'>1»7

have ' an arf«u6t.u,;ui, .j,v ^qjieime wigctner.

==fcofed"4ip|lhe shares! of the,fesp<»«||eBts havcnopoeuniary value at i

**l** "^rllWft op<thfi .bonded^debt has- been -jjatd.' "Is ihe petitioner cntrtlod oa
thesfe-factf to an injunction ? fj^e Court will interfere to protect sn individual

Biemt»ec,,if the.,.pfoceediB;;8 of the ipajority . 9on.stitute an injastice to' film

iridiviifiially. *I\
"'

'

. . -
.

lie lB;'j4ritj^ must act with rftgukrity and fio«<*-^fa») Bnd=tfa»=

- >
'.„,__.^.«!'/-

•»""

"

-•ft. -
«'

'*^.- '-i-'

"'
'» « ""

- »
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^j,- FKUIOR COUUT, 187&.

i

. nou„t. ,0 « fraud urm or . „ 1 ,

•^'"''"'•''
'f ^^" """Juct of tho majority „ J"

Court w, ,,,toot tl.0 intore... „f the uZ H t Tu "i '"'TI'^'
''" »-"«Stel

»W.^iIe Discount Co. L. If' Ca^T VT?' '"''"''"^"-
^" '" '-""'''^

the Court will not iuurf.- 1.. i
'• ' '"'"''• <^1«71) »47. JJut

>./j <«r the i...x; ^::^:2': '"""" "* - "-"- -» ««ti..gi.4

*l.ut the meeting ..|I|,, „,, J,"
"«"•

»
w^'J. but i am not j^,.tifl,Hl in Haying

«hm aecount h utvm Tl.o nJ.^s """"'''"'•'''"'*"' April, untg

r-

T. n: Hitch

(J.L..M.) '-J^

Co'mm iloN.

COUjfr OK QUKKN's liWJtfcil, 1878.
(

«rO>I(rUE.\i •«"> JUNE, 1878.

.^/AND
Al'I'KLI,A.NT

;

PIXSO.VBAULT,

al«, Include the octo of theAo^^^Zl^ ^ •^"^ "•" «"' "' »•- '"t., .nd «™|

. -

""""''*' ««"- •"«« »P«>I.IIy .0 When noS^d WM rSL l/""'^' '"' """' """""-ion
mi. _ ""**' "'"'y executed by tho vendpM.

T^oTi. Vide Bhycb on it,,„. v':Z^—rrr—-—

—

—-t-"-ox., vide BKvc. on l^^.r..X.,^^^^;^~^~

Z'

I -.Hi.- * ™;

%i



164 COUIfr OF QUEENS BENQir, 18T«.

ItaMrt

• VlaMDrauli.

.-/

The rlRltt to thin o(imaii«iion wnii bued on the following ooodilion in tho
w/..Vr ,le» ,h„rgf, ,>-" Tho purehMcr thtll bo obligea to poj, ot«r and ebem
"the prtoe of idjudiontioii, nt ihc tiino of the eieculion of tho d^odii of ule, to
" Th^oro DoufiBt, notary, ftJur por oontuin upon tho prioo of iidjudioation, which
'' percentage will cover tho notarial 1(^1 oommiiwion, the auctioneer's oonimiii-
" Mon, at)d all necoiwiirj eonta and oxiMinHca incurred to effect the'aalo of theiaid
" lo»a, nnd„ will ftl«yiiiclu.lo tlio costd of tho (hods of 8ttl«~and of one copy there-
" of for tho vcndnrs/and the conta of re^ietration."

Tho mIo wna conducted, under tiio auporintcndonco of the notary •« comwM,
by a bailiff of tho Superior Court, aasistcd by an auctioneer, and, althougb tho
wepondent (who waa orte of tho aaid h^r^) became thp atfjiulictaire of one of
the lota, he did «o uiorely\tf prevent tho property being adjudged to i^mo third
party, and in ordor really to rrfain tho property for tho hcira, and con8C«,uctitly
no deed of talo waa over cxooutod to him by the hoi ra.

Under thcao cjrcuniatancca, the Superior Court rendered tho folio* in7
Judgment:

—

- . \
"

"The Court haViJig lionrd tho partioa by their counsel rcapectivcly on the
mcrita of thia cauae, examined tho proceedings and proof of record, heard the
witnesses in open Court, and maturely d<Jibcr«teJ

:

" Considering that th(«r« was and is no privity of coiitraot between plaintiff
anrd defendant upon which dcfoudant can bo held liable towards plointiff
as claimed

;

* Considering that the sale rcforrcd to or alleged ((Jven supposing a real
sale to have taken place) was upon contract or convention between the sellers

'

and defendant only, nho plaintiff not party to it, as tho tHJe. pritaordial
shows;

"Considering that in the original conditions of sale, of which defendant's
exhibit ' A ' is copy, the auctioneer is indicated, and not the plaintiff, to
receive. the four per cent. -commission.; and yet the auctioneer is only appointed
to reeoiyc it for the heirs.tvendorn and »>vi^»»ntlv not for himsplf

;

" Considering that defendant, iii having adjudged to him the said lot
number onrf,humh-ed and twelve of tho Centre Ward in the City of Montreal,
was not i^llj buying for himself, but buying in for tho heirs Pinsoneault, in

ewsroise of the faculty reserved by the conditions of sale to the vendor* to mrtc
onem ;

so nd effective sale was made, and, frtf this reason alto, the commis-
sion claimed by plaintiff cannot be allowed

;

'"

" Considering that the plaintiff has failed to prove his material allegations of
declaration

;

^ .

" Doth dismiss the said plaintiFs action, with coats tlUtralf, to Messieurs
LacOTte & Drummond, attorneys for defendant."

,
,?"* ^:

"f
^«'*^''' C"'- J- --After reciting the facte, remarked that no lia-

bility exist* on the part of tho respondent towards the notary. The stipulated
commission, it was true, was to be paid to the notary under the terms of the
caAier (fes chargea, but, inasmuch as the commission was to cover not only the

,

value of the notary's services, but the auctioneer's commission and the various
expeoses eoamerated in the cahierdes charge*, it ia quite clear, ny art from any

1
"#"
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other onimiduratinn timt ik« i.«t...i. ... "
"*' "—

which wa. Tier .II p„rt .nd p^ 17^^^^ """""' '' ^** "''""»^-'

under the eiroun«ta„oe«
^

" *""^ '^ "" »""' »'" "'»»»' ""• P«>''blo

AbboU<t Co., for tppcWant. •
^'"J«"'e»t of ^u|K>r|pr Uoort coparnnd,

XacMtt,K?/<,ic;»«%. fornspoudflnt ,
^

(B.B.)

».

•f

>
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COURT OP RKVIKW, 1878.

MONTitEAL, Mm MARCH, 1878.

Comm Mackav. J.. Tobbanc«, J., lU.Nvat., J."

No. 154.

Mulcair et ul. vs. JuhlnviUe.

;- VI

'%

Uiii> :—In the oue of broaeh of «nn(r«.* ».. .t ••

d.m.,e. .houM srwrr.rrthr£::i^r'.r'"r. r--- "••• »-'-«
h«»e rwultcd ffom •uoli bread.. t '

'"•»'•«'> "? 'Peolal d.migje i, proy«u to

J'rrdiofi^tVo:'*? '^'"'""; '^ '""•-«««' ^- ^--^ ^^ •

bj dofend-nt, who L Iri t
"'^ ""''*^'""'' wUhhoiding/of tho prop^rtv

tct or bud iutentLo The dlnS"'! " •"" ""^ '""^"^"' «< '"^ "4fu^

,

»i- for thJrlrLirdttrpir ^Sr^^-^
^eHveri..gthe?ro-

.ttfspocifio d»ma.c suffered by In. iff.' tJ '.

'""'"""» "* P™^^ "^

i to nomiaal damages, and 1 our'^ilt' , 1^ ""'^^'' ''"^""^'^"^it'ed

> jKe judge . .«<^i;.w:;r;:.trc rr: -^'z^- juirwou.d.

damngc, and we think the Icaracd iu.1..„
1"^- '"" "^ P'"'"'f ^^

> bve awarded damages of Jr^lc/ ^J^^^^^^ Jj^
^o oug,. to

"
l-o judgment. I» doing so, we follow the r« iS^XX' '^"7^°' ^^^^

I-. 554), whieh was eonfirmed both ia reveOffiW 'i

T' ^' "•

.

assesses the damage at 8100. ^T^^^PP^^'- The CoMjt

^;

Th, following was the Written judgmeut of the CourtC"^'
' '"

^

of Mont.^ oHh (iStl ::^"^- t"
Superior Court of t^Distria

proceeding, had in th» eas.. ;;rS,^!^.?-'"« ^"""-^ ^"^ ^oord and
aaiiMely dcliJBerat<i4H

1

>
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166 COURT OF^REVIEW, 1878.

Mulcair It nl.

VB.

Jubiuvllh-.

\y

" Crtn8idorin»» thnt the snid judgment ha» improperly disiniHsed pinintiff's

action;, >

"Considering flint pliijntiff-< proved ouflicicntly n rijr^t of notion ncjiiinst

defendant and eiaim for damnges, for the reasons mentioned in plaintiffs' dccla-

.. ration, and that, thfe^cfore) their actionouijht to have been maintained
;

" Considering thnt nominal dnmagcR onjjht to have been awarded to plnintifft •

owing to defendant's breaeh of hi» obligations as stated in plaintiffs' deolarntioD,

and that; $100 fo)- sueh damages ought to have been awarded, doth, revising^

Said judgment, reverse the same, and proceeding to render the. judgment that

ought to have bce'D rendered in the preuiiwa, dotjj^ condemn defendant to pay

- pliaiatiffs $100 dainsges for the reason^ mentioned in plaintiffs' <;laim, as stated
"^

in his^ declaration, with interest from this day till peffcct payment ; with cost^

in the sajd S^jiperior - Court against said defendant as in an action for over

'$200 in favor of said plaintfffs, and with costs of this Court of Revision

againsi said defendant in favor of said plaintiffs, distraction of all which said.

.

cost? i# granted to Messrs. ^ Davidson k (.Pushing, tIjc*suB^tituted attorneys for

plaiiitifls.'^

«

, ^ ^ v\ ^

Ddiifhon it Citshing, for nlain tiffs.

Tnuhl rf»- Co., for defendant.

(8. B.)

Judgment of S. C. reversed.

.

«

,^

SUPERIOR COURT, 1879.

. MOXTkEAL, HthMAY, 1879.

. . No. 2536. ' ".

-,,'* ' '

' ...
JUiocks vs. Robinson.

'

Gapias—FoBM"50P Affidavit.

%.

llELu:—That thtf ffinti of Hlfldavit gtvoii tn thn^npon<tW (N" 42> toarticlos 812 and Sl.'Vof the Co\j

of Civlfl'receduro 18 sufficient tor ihc arrest ofa debtor untli'rC. C.'l'. 7!)3.

^Chis caseVas befoi'c* the Court on the mcritiof a petition to discharge tlie\

defendant, who was arrested lost June f&r ; si debt due his Ismdiady of ^IW^V
The affidavit on- which the capiuii. issued alleged that defendant was immediately

^ut to depart from therProvifioo with intent^o defraud plaintiff, &c.-, having

t>btained a situation as surgeon on baird a steamship bound^for Lo'^don, Eng-

land. The last allegation of th%affiduv4t was in these words :
"*' "Th^t without the''

."tcBefit of a writ ofcipias aa rexjwndendnmio seize and attach tl^e' body of "

"siiid defendant Ho abide the" judgment herein, the said plaintiff^ will be ,

"^deprived of her remedy,'&c." v , ,
' S "^ ;<"

Per Curiam. The counsel for the dcfendatit ha.s called the atVqiflfiorfefJlii:

.'Court to the dmission in the affidavit of the words "and that such departure

"will deprive the plaigtiffiof hig recourse against the defendant f" required by'^
' the C. C.,P. 798jHpP|o'ci^ it^dcrson |»^^irkby, A. D. 1877, 3IontrfiaI,

»^hi whieh-case this obicQtion"'wasltalceta and the applicatien was su^eggsfjiji* and

'the ji^d^men

P. 1S77

I

Jf \

ant*w4^ CG^jSrmcd. in Review,sScptemb(^, ^:j

fidas
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# •.fSp^'j!'.'

SUPtooR COUIiT, 1879— X-

c^MontreaH is Ie„.v.-„« t...itJ for ^ewtr^^'"^^
"-Nefendan, a resident

-i::Sr:^d ;!::^:::::;r!^^^^^
-« o. .. .^.r

«how i„to„t to dofraud. . The "1 Z /, UM- l''"^
""'' ^'^^ '''''^''^''^ '«

be- sufficiently stated. Therl etifrt
" "" '" *'" P^^"*--' I hold tp

wo.d^Uhat«uchdeparturewlid;
;^^^^^^^^^

"« ^" *?"« o.i.ion ,f t,.o

were omitted, but there wa tfe addl " '\w t"
ease-^a«^th.t th^^e word,,

k. the departure wasin^uk-ien,^ shott L .
^''^' ''''' ^'^ •"*'^"' ^ ^^'•'''"'l by

for. preeisely.>..r„IIc). Ba fu hTr rie 11?"' ''"''^ "^^^-^ '''^ ^^'
1 *.e« not follow the worO^ of the > LJ T98 if T' ''""^^'^ *''* ««d"''

form No. 42 in the appendix to !"« ed !h'
" "-''^'""''''^

''•""P''»°<'« ^'"'h
P- 812, which ^uthorils rionn Lint of

";?'"•''• ^ "'''^ '" "^^'^^ ^^ ^•

.

v.t to grant a Warrant of anc^r TfJtl '\^"^T'
^•'"* '"^ "»«'> 'ffi^a-

of D„lii.nore vs. Brooke, rep M • V^^ I"
',";'? ^^" •'^"^'^ *«-*•- case

Appeals held Unt the affidavit L ,1.,
:^*''' ^•'^' '" "•>'«'' the Court of

fonu No. 45,,though it was IJIf "T ""'' '"*'''''*'* "« '* fi>"owed tho

i think it thei^fore^af:rr4 C t^^^^^^
the words of the Code

wjjtf-th. form 42 ^ttaehedZv
. 1^2 fnd 813^?^ t^''"'*'^'

««™Pl'«-e
wuK the requirements of the law At th! /• -

1^^^*""*'"! compliance

^
my regret that-the form given has notLSHk V -"'"'' ''''P "P^«««i°S
much to tlj^ uncertainty of Z adl£lr Jr*^''' ^t

Code. It add^ ^

_^^g..o^rde&a„K^titio„er.
: plv '*•

,. ^Ovt^%?</i-fbrph.intiffcoutestin.^ .«/ i
I^tition rejected.

V

iCorum

t? OP quj;ens bknch, isvs. ^ *

.; MONTREAL 22^„jUXE, 1878.
'" ^

V

WO.V. SfR A
.
A. DORION, ClI. J UovK- T R .

'
r ^ >

"PHfiVoST"

"*•

» m ,ARD„

M1?Ia;%Net%,

.%; ;

-

''WPELtANT
;

•<«LD^-in a suit by the assignees oY acreditor to k^ocov*, f..
* PBSPO.VDij^a.

V
.

'^''°'-. that tho dof«hdant may sueJ»^r„?r""""^^^^
"

.time it purports to Ii8»i^been signed.
"^^ ""' *"'*"' "«« really' executed at the '

Rhodes
VlJ.

RobiiuoD.

,•<•

*i

{

• ^».' -

:0
at oj^he .Court below, .s, that thefy are notTH)Und by

i '%

..5>i ^V'A

'ir V.

'V

.\;' -f'"

..#^

"
' '

'

V''



m
FrevM an acte sous seing p

((CUR^IPF QUEEN'S BEiVjDU, 1878.

-*r-

l^f

U'i signed By tlJJ party to whom tliey were Appointed

MelMiJon.ct.al. nssiignccs, in tlic absotice of proof of its execution, and ejipecially that it was

executed at the tinue li bears date. The rcspondeitts sued the appellant, simply

as aasignecp of one Giroux, to recover the amount of a notarial obligation

'

executed by the appellant in Giroux's ''favor, and the appellant pleaded a

dr8cha<l§b tinker an acte nous geing privi produced and filed in the, record.

iTbc respondents contended that this atVc; was a fraudulent one, and wad not,

binding on.the mass of Giroux's creditors, represented by the responded ts, but
' they failifd to. pi^ove any such fraud. The question remains then, are these

assignees uhder the circumstances to bo regarded as third parties, or are they

merely the rcprpscntatives of Giroux, and bound just as Giroux would be, had

tic bcen'tho^iiiii^fiff here instead of them ? 'The Court below adopted the

former vi6w,,and dismissed the action, holding that there was bo prooi^ that the

document produced by, jUie appellant was really exteuted by Giroux as it

purports to have been. '
"

!!r))as Court thinks qtjherwise, and is, consequently, under the necessity of

reversing the judgment of the Court below. ^ ^

The following is tlie judgment of this Court :-*• >
"

'*
l^a Cour"* * * Considdrant que par acte p^ss<$ devant Mtrc. Chagpon,

notaire, ct son collj5gue le 13 septembre 1858, I'appelant Is'cst oblig^ dc payer

sous trois mois k Ldon Giroux la son^gie do £350 /sourant aveo interSt
; _

°

> " Et co^sid^rant que par ^crit m^j seing-priv4 en date du 20 novembre,

ISGl, Iftidit L<Son GirouX aurait fait remjse de toute ac£ion personnelle qu'il

aurj^it pu exercer centre le dit appelant pour le moutant de la dite obligation

;

^ " Et considdrant que les' intimfe qui sont les syndics il la faillitc du dit Leon
*

Giroux sont scs ayjints-cause ct ropr^sentants legaux, et qu'ils n'ont pas prouvg

les alldguds de.fraudc.contenus dans Wurs rdpouses ass exceptions do I'appelant,

et que n'ayant all^gut; ui prouvo avicun int^ret special et distinct en ichors dc

Icur quulitd dc rcpresentants ^u dit Leon Giroux qui leur p6rmct de recouvror

^6 moutant de la dite obligation, ils sont Jids par les aotej^de leur au|cur et

iiotatiinicnt par le dit I'crit d\i 20 novembre 18G1
; j

"Etconpidc'rant' qu'il y a erreur duns le jugem(!ri# r^^ndu j^^ 1ft Cour

SujieFieurc iV Montreal le 30 novembre 187G;
. „

*

"Cctte.Gour dfissc et annulc le dit jugemont du 30 novciiibrG 18#, et

reuvoie Taction de« intimcs.os qualitcs avcc depcns, tant ccux encou^afs en

Cour Infi5rie,urt', que sur le presctft appcl.
'

)s

Judi'iuciit of S. C. reversed.

.Boitire tt Co., 'for j^ppollant.

Bliqtic A: Co^j for respondents.

Y'

»

\

i

"7

**•

f >
•

*•
5 r '

'
*

» f
t

i

/ .^/
*

*

' < - '
\

^

,,•];

* -

(•
-^^ _«3-



COURT OP QCTEENS BENCH, la^e. 169

COURT? OP QUBKN'S BENCH, 1876.

MONTREAL, 27th JANUARY, 1876

Coram Dojno^, CJ.. Monk, Kamsav, Sanbo«k and Ticssikb, JJ.

No. 141.

JOHN H. R. MOt550N,

AND

{Plaintiff in the Court below,)

.">

.

'•::

THE MAYOR KT AL. OF MONTREAL, •

V
.

(W^ndanti in the Court ^lo»^":

f the by-law hM been ratlflea. '
*°* '""P""*'"'"' ««"<»" by a eotp^rator before

,-
.

i Aby...wofthecorporatlQBof&^^
'^

, ,; •^''«''»thequaHflod elector. gf„°„r^^^^
cipal Code. Art. 497, not appiyLSieaMfnf^

followinj^ effect :— ,

""^™*^J"«8e, which v^ere to the

' This ease seems tobe invested wi*K «ri,»L-» • , Cj-' <"

-abject of what is popuIarlHS ' tS ^?^.*^7f
?«'[*"''« '-^J «*Sch to the '

lao arecert^^ly^Sirif'^^^^^ '

» " This bS#'i8^2 t '^'^^^^^^'^^^^ ^ considers febitftti^ .

ified^k^tors of t^'citf: ^n re^ri h :,''tt
'^ *'^ cousedfoFTe qui

vlded by law, the Mayor lillT^^^^ I^ '» '^' "-"Sier pr? '.

- tte by- aw in nueHiinn o„j .i.

""^"^iiuentiy aetaiie^ at great length in'

.uBtoitW to the ,ol„ tf the r.te=p.vet, „„ n, 2?U, Lf ,
^

wl^ «o la

»K)«0 WIO ir !r '^^"'""* "^ ""b^", not toueaebentmiVor

^t

.. A *•

^ .

«Bt,

"IT
•f«
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170 COURT OF QUEEN'S BENCH, 1876.
'

' lIollOB

IlMlIayoi

*

^^*^

-^ r.

" The dofciidants'plendj 1st, a demurrer to the declaration—denying, in^thoir

^^•yoj^*l-«»so"« i" support of thiS: plea, thut any nght of action accruoH to any private

person for the causes set fe#,0i in, the present demand ; such right of action be-

longing under special provisions of law to Her Majesty's Attorney-General only,

And not to any individual member of tlie community, excbpt in the case of
actual trespass against his person or property, a thing not even alleged to have
occurred in the present instance, the action having beinn takoffon the 23th of
April, and the vote being appointed for the 27th, so that it could not be cffiA:-

tual for any purpose at the time the action was instituted, i?nd might,, (fofl^-.
that could b^^then knowii to the contrary) be negatived by the popular Vjfttc!

By a sccfond jfilea the defendants set up cspocially that, at the time of the acjtion,

tlie pfttinti^ff hud no interest whatever in bringing it, the by-laW not- having at

thattijnb JtKe force of law, which jt could only acquire after, the T(<te of
app»OV(fl»<^,'. ; ,,|,': I.. .;

' ^^5^ *.
,

^''
.';/_

'. " Issue is'jrftjnedt^^'i^o both thesar^a^, and in both the same questTojTis pre-

sented, as far as the jexistence of tWe right of action uf (hattinte is concerned;

the point as to thciS^stenco of tYight of action in n private. individual beihg

raised oiily by th^ demiirrer to the declaration: J' am of* oplnibn that the

-

demurrcf t^-4l*dtle6lar:irion should bo maintained
; mul that the plal^itifl's

demurrer ^to the ejcceptinn, which riises by itself the ntjier^pohrt rrivolved inlhe
demurret- to the action, should be dismissed, and.thcrefi)r!»that, judgnipnt -must*

go for thcvdofendatMs upon b')th issues. On the fi<st poinf^ arjieles ?97 ahd

-

^ lOlt) r)t' the Code of ProcHure are i>l:iin in their provisions" the first, that where
any corporation Or putije body exercises uni/ povyr tluitiM not belong to It, "the

action is vysUid in Her Majestj^'s Attorncy-tJeneral in ovfry ease of' public gtm-
"

- eruMnterrst. The other article is clear in restripting the rights of ^indiviluals

.to the cases there mentioned ; and subsequent urticlr>< .jntvtrtM T02 1,"define the '

modo'of pr.ic('"<t;ii-. This i^ c!cMi-ly a cunc .)(" publjqfi^cTierul it»terest°wl)oro the'"

proceeding should have been tak^n in tile discretion ^of the Attorney-General, :

^ . and not one of the cases where a private iudividu!|| had a right of action ; the

ground of action being alleged to be excess of mfrer^aird want of power on the

paH of the Corporation to" do*what it did! 6d;iii*,fiH!on.f point, raised by the

demurrer to tlieyexcoption, it is to be observed itetWAw by-law was, as far asthe^

.Coiincil al(Sbe could deal wi*ii it, fccfore the aj^gval of the electors, pa*ge^ on

the third ApriL The declaration avers that i>i# -JtH was fixed for the vote
;

1 and before it could be a^sceftaihed whether it would ever have effect as law or-

not, viz., oh ^he 22nd 'of April, the action i^rought. The cascs^&llcDougall
I And of Stephens,' referred to in argument, are iiot only clearly^^Hftguishable

from the present, but^fannot possibly be confounded with it in poitit df principle. *

• M?DougalW case decided that there was no w^rongwithout(i^ remedy. Here
'• there ijno wronglit all, an^,, nothing to be "reniediea at present. - There, is oiily^

a<;oniplaint ofa prospf!ol of wrong which^milty be remedied when it arises. You
must stop somewhere. Could tfiis action be brouglit- while the" by-law was beii% '

debated ? ' If not, t;be same r^son applies wliyit should not be brought be&re.

the„vote, viZk,'that it inU8,|t, have the form of law before itoan^be quesfioneJ.
^'••' plaio-tilf cannot say that he is,deprived of the samp protection n« McDoflgall

/
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^COURT OP QUfea'S .BENCH, 1876:

Lcj

.

rfm«.... to theTl«i„rff's do 1 nl;Tul j" '"""
-T'

"^ "^'^ "^ ^^^^

dapts- firs, «.^,«^,,.v>«, bavina exumh!!?.
^ '''^"'"«-*r '« law to the defen-

^action, tl. said dcJrfer ou ,h It^1 " *".
*''

^r*'^« •^«°'"»««» -"^

declaration, ^nd doth dismiss said nluJffV .- '
m«,^to 'the prk'iatira

'

as they .,i,^ deen, for th/i„t.re,SIe^r " "'"''^ ""P''"'^'
•On thi; 3rq' of Aiiril 1S79 tCi .

3'i.i^b,.,.i^ I s.^itl *;2:? f:tr" f";'-^
""-p-"^

«.votewMli)K»„pi/rt y,,„ .,2'°"'' "f.'!-*
f>«nioip«l elcotois. Before

*ej,l»oto„, M ,„), r„,i|,„ „™iiiJ^ „ ,1

." "7"'" f"" '"!"»!! » »ole of

.
Vk. .0 ,(««me,. ,i p., f„, ,L

3

-""" '""' ''•'«*'.""9'. W

.
-amouDt of stock subscribed.

*'"J''"S '"?
<»8h or la debentures the -

.

" « B»,,d ofii'^ "'" "^ '"» ™""*'^ *™m "P'«iru« oU^

^

'
V!^S^r;r:r:r±:itl-r^^Wto to te tevted were bv Jn« ». . ^ *^^- ?•» '''*«''* tJ^isW

. y v^ icvieo, were by law tto.onljr pit^iBa uulkfad-- -^ ^-^

/."

vuivt.

-^

1?

^'t* ._^

1^ * •», f

"V
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172 COURT OF QUEEN'S BENCH, 1816.

Ofiiontroal

HoiMD To tbis aotroa the respondents filed a demurrer, in support of which they

The|lar«re< al. urgtd :

—

Ist. That the ofipellant's action was unfounded, inasmuch as the proceedings

of a corporation could onljtbo set a^de at the instance of the Attorney Qcnerul,

under the provisions of articles 997 and following of the Code of Civil Procedure.

2nd. ThfUt the action woif premature^ the by-law being inoperative until

assented tbi, V-i^ ^^^^ ^^ ^-^^ municipal eleo^rs.

3rd. Thait the allegations in the declaration disclosed no right of action.

Upon this demurrer the action was dismissq^ by the 'Superior Court, at

Montreal, on the 30th 'of^ane, 1872, and from that judgment this appeal b
inutituted.

, /(|- "-<^''. '

;..4;-
,

ucs thus raised may be concisely stated as follows:

—

the appellant, as one of the corporators, proceed by action to restrain

uncil from passing a by-law alleged to be in excess of its pof^, or

roceedings in such a case be taken by the Attorney Qeneral under the

of articles 997 and following of the Code of Civil Procedure ?

as the City Council authorised to pass the by-law complained of?
,

,

rd..I)o$st such a by-law require the assent or approval of the municipah

electo9^^n$rally, or that of the owners of reU estate only ? i^|.

There seems to be some difference of opinion^ regards the first qiieHi^n, and

it m^ not be necessary to decide it in this Instanibe. I may, however, state, in

reference to it, that I would hold that, whenever a corporator can establish that

he is suffering an actual injury or prejudice from the unauthorised acts of %

corporation, ho is at liberty to seek a remedy by an action in his own name,

without the intervention of the Attorney General. The cases of MoDougall and

The Corporation of^St, Ephrem d' Upton, 11,.L. O. Rep. 353, and of Stephens

& The Mayor, &C., of Montreal, are in point. The case of the Cure et Marguil-

liers of Vercheres & The Coirporation of Verchorcs, 19 L. C. Jurist, 141, may

also be, cited as a case in which such a course has been followed, although in this

last case the question was neither raised nor adjudicated upon.

In the present case the appellant docs not show by his declaration that he has

actually suffered any injury. The pretended by-law is yet but a project. It

can only Jake effdOt by the approval of the municipal electors, Who may reject

it, and therefore it may neirer become operative. There is yet no injury done,

no wrong to be remedied, and the appellant's action is altogether j>remature. ^

As regards the second and third questions, relative to the power of the Co^

poration to pass this by-law, and by whonji it is to, be approved, tho several

Statutes cited at the ailment have to be carefully considered.

The Act 34 Vict. c. 37, s. 5, clearly iftliqnses the Corporation of Mont*

real, thft>agh the Council, to subscribe to splh number of 8h«T«s as the

Corporation may deem ezpedieot in aqy ijailway company, by ohwrving the

formalities prescribed, with r^ard to such subscription.^ by municipal corpora-

tions, in chapters 24 and 25 <^ the Consolidated Statutes of Lower Canada, or

such other Statutes as may be paved in lieu thereof in the then present or any

future session, and also in tke Bwarsy Act^ch. 66, of the Consolidated Sta-

tutes of CaBada, '.•.

^
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'fer-jrrz i.r.:rr ."""*-»•"-
mended to L'ive to the rnrJ, J'X °, '° *'"«'"«' «*'^'-t«f. «nd wag

but a passioff c/bservation IF tha n !•
^ Direction, need

Tta OriDsolidaW Sutulo of Lowr Cmad., cb. 24 aid 26 .1,«.H. . j ''

ot in the manner prescir bed bv the f« A^f «.»-.,• .x ,
"''\"* *PP«^^ea

. .

-».».«>.; e;,*..,L^;^ °; r"'
'"°T™ "«.W»l "t the ,^>M

" It is, however, contended on the part of the aY»n«lU„f rt-f *».
bare b». ,.,er»4«^ b, arUole 49,'„f *.tn&twTO^.rr""I*! thai n.ai.grilluu.li .h„ an. .I.-...-- TV^°'-'"'>I'l '-g^^

MolMn

M»roretaL

*.

,
''<•

L^..i.... .
-:'"'y" ^"Me> xoju, wmoh pro.

I -U«..3 .iliu urejropnetorfl of real esite shalFal^p^te

-J.i^-ic

'ft \
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of Montreal.

HoImd entitlolLl to- voto for tlio approval^ or dimpptpval of a by-law for a loan or for

IboMayoratai t^M issuc of debentures to be repaid b; a tax on real estate only.

The answer to this argument is that tlio Municipal Code does not apply to

^ eities ittti towns incorporated by special acts of incorporation, such as the City

of Montreal (Municipal Code, article 1), and that Art. 1Q8G of the same Code

repeals eh. 25 of the Consolidated Statatecrof Lower Canada, ^Xoept as regards

cities and, towns excluded from the operation of the Code by art. 1.

The effect of these articles, 1 and 1086, is that the by-liw of the City of

Montreal is not subject to the provisions of the Municipal Code, and must be

submitted for approval to the municipal electors generally, according to the

provisions of the above Statutes, whioh are still in force as jTegards cities having

special Acts of incorporation. ^

If any dbubt existed as to the parties t6 whom the ]^<y-law passed by the

fCtty Council should be submitted for approval or disapproval, such doubt has

r been entirely removed by the Statute 35 Vict., o. 32, «. 2, whioh pijovides a

Diode of takiipg the votes on by-laws passed by the Corporation of Montreal,

^' and prescribes that no voter shall be entitled to vote on such by>law whose

name shall not be inscribed as a qualified voter on the revised municipal 'ilttt

inforce at the time of taking the vote. This can only apply to the ordinary

voters' lists, on which the names of all the municipal electors are inscribed, as

the law neither provides for, nor recognises, any other liste of municipal elec-

tors. \
Another question remains to be examined, and that is as to^the effect on the

issues in this case of the Act 36 Vict., o. 49, which has been passed since the

institution of this action, and has declared legal and valid the by-law in,gues-

tion. This statute, being a public Act, the Court is bound to take notice of it,

and could not declare' illegal and void, a by-law which the legislative authority

has, by special enactment, declared to be valid. ' This would reduce the Interest

involved in this case to a mere questiea of costs.

The majority of the Court being of opinion that the action yrafi' premature^

and that the proceedings of the corporation were legal,' holds that the Court

below ha» come to a right decision in dismissing the astion of the i^ppellant.

The judgment must be confirmed.

Bamsay, J., concurred, but only on the ground that the Act ofthe Legisla-

ture had made the by-law valid. He and Mr. Justipi Monk concurred in

thinking that the plaintiff should get costs, as the Aet which^ve validitrio the

by-law was passed after the institution of the a<^ia|f) but he would norenter a

formal dissent. His Honor considered thi^ tbeXolaintiff had shown sufficient

interest to bring suit In -his own name, and tUatthe action waaproperly brought.

He was, moreover, .of 'opinion"that the ll)y-l«w ahoald have mea submittcid to

the real estate owners only. .'
„. , .

•"'•'-
\w

*

'? '' %*^ ,
-

' "- '' -'^

Sanborn, J., was cl'eajly ofYpfftloo \aiat the plaintiff.^d,npt show th« kind

,
of individual intWMt ii^ob^ wouTd o^l^ a pity to bifibgan action de plana.

' MoNte, J., h%d nS dojffct ibttt ^i^t «>e,by-lai» was a nullity nBtil vdidity waai

^ givte» to it "by Id JifilUntA V|*31Mtt"i' • a» tn| Biit HM uiflUUiWU Iwibiy^r^

i.

'V ' V
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17ft

\',"

'»
.

:•'

TtHHiBB, J., concurred with the niajo^lg^ < vJ ;
°

'

„ : '^jJ«J'«"««i.

£• BanianI, for appellant.

^- ^«J^, Q.C., & B. Devlin, for rcBpondents. '

(J.K.) .

Judgment conarmed.r
*"?5«-'

COURf OP QUEEN'S BENCH; 1878/
MONTREAL, 2J8T SEPTEMBER, 1878'^ ^

"

Corarano.. ^ A. A. DoKioN. Cn. J., Monk. J^R.^^,, i., t.«„.
'

j#^^ Cross, J.
' •»•, ibssieb, J.,

^
• No. 169. "

;|: ^
THE TRUSTEES OF l^E MONTREAl, TDRXPIKE ROADS.

''

^

APPBtLAlITS ;.AND

DAOUST,

R«81>0KDiNT."^ tfitff—'I'k.t <k. ,.
'

^ R«81>0KDiNT.

• .diiole b«i,,g ,„j„rod, for wluoh mwm .llo,od in ih!'^ . t , T -

"li«t tkej wei/oMiUed to keen un Vm. V f " '*'*' """ "PP*"

.™por.„ „.., ^d. b, .be co„L°to"c.tstirii""' 'r
^ •. •

sons to pass. S<»ns on, to enable per- t

^^
Do^oK.C.J.

J^-««"."U.^rM,ft.:„^„H.^,/tt^eo^^
es, who had received to frftm fi,„ „i-:_.-«. 1— . * . '

*

1,;, (

Whether fh.V \
—\i-^"""' "" " appears to the majoiwhether the trustees, who had received toll from the plaintif

^:^i^j^t;j^^^^^ pa^ wiZ,tl!:^
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ThaTr«it«M orMont|r«al waa authurii^*d to niuk^^.

Turnpike liomiiio the coBtrafltoTH anil U> tlio oity^^
•nil

Dtovt re

Ofkfl. ^e tru8toett might haTO mid

liof toqdh tlio lioau unt^l yon ,g^e

•^

'UB atibthlr r»ud «lsowli«yo. n,Thoy tni^

'(heir gamnt$ to guur^^itl^ Uiodi nguiiiyt thu dauiiigcH ihcy might huve to

But, aicbotwcen the truAteei* and tho i/luintiflj the Aujority of thd'CouH arc" of

opinioo that tho truHtcca, who fmd collitotcd tbi» toll; arc liablo to him for dama^o»

hdi^'dailu^ upon tho corporation ^[[k

ho bad suffered.
» •

i/o/in J/o» A-, for appellants.

J. »y. 0. Wurtek, Q. C., counsel.

Doutne Jn Co., for respondent.'

JudgoMot of the S. C. confirmed.'

r^'^^^

-tit

COURT OF QUEENS BENCH, IB-za.

MONTKKAL, I8th SEPTEMBER, 'l878.

/,

Coram Hon. Sir A. A. DoaiON, Ch. J., Monk, J., Ramsay, J., Tissieb,
°

;
. J., Cboss, J. V

No. 6. /--

WHITMAV,

' AMD '

Appbllaxt :

THE GORPORATION Of^HE ToyrNSHIP OF STANBRIDOE, .

,
.

'

ji^^ ' RK8P0NBSMT.

"'Hkld :—Tbtfc an action o''.<'*W^HHl*t"'°8 th»t the renpoqdent unlawfully tore down kli

lieneea In *"""'''"<''^|l^H^^M!>> wan to bo a nront road df certain lotH oflanddeMribod
In the declaration 4fflHHMW*'> no^lncluding the appellant's lot ), i« not deraurfabls.

Tlife was an appeal fromlWPnent rendered on tho 12th day of June, 1877,

fey the Circuit Court at SweetXirg, in the District of Bedford, sust^ing the

difeme oi droit filed by respondent and dismissing the appellant's action. ^ .

The followi^i^ere tlie allegations oflhe declaration, Mrhich were deemed id'

be insuflScient ifflaw by the judgment complained of: '

,

" That at all and every the time and times hereinafter mentioned, the said

plaintiff was the lawful proprietor bf 1|it number four in the first range of th^

said Township of Stanbridge, and that, up to the time of the grievances

hereinafter complained of, the said piece of land «§l well and properly enclosed

by fences, and the said phtiiitiff was in the indisputable possession of the

.whole of said piece of land as sueh proprietor.

"That the officers, servants and agents of the said defendant, acting under

special orders and instructions from the said defendant, did, in tjic autumn of

1874, illegally, and without~any right or authority, as required by law, open a

road to public travel, commencing near north-east corner of lot number eight

ill the first range of lots in Stanbridge,near the dwelling-house of Mathias

Ros.s, in/l)uuhaiu ; thence running u)uth acrosj lot number eight and a portion

of lot number seven
;
tlienco soutii-weaterly in a' portion' of lot nu&ibejr seven,

oumbcr six and a portion of lot tiumfeer five to a point near the so*U/east cor-

Qcr of the -west quarter of lot n^ber five; and from thence tc) run south

?^
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:«*v«nty d^rew/wWai hundred io(UJxlSi|| rodMo n Doinf ^^^^^
>

'oct
JO

t... «,uth of the «,uth-««t comer; Tlcirilf. tf
""

*^7f *«^.'
paral d wit .h. «outh lino „f th. ,«rd ^iZ «t .^TL^Io r,^i„nS 'W^^.«nW lino int«mct« tlie front rami ..»»».. ^i j .' ^ " *"*'* l-^MhittSf

'

ojcr .„\l d.m.grf b, »ul. .„d otter .„i„„|,, .„d, i„'f.« m

build fe„„e,, c„olo.i„s a ftonlLd J T^ L^ ""»'''' "" '<"-' •»

' l.»d;.,id bil., i„ u,.Z^„rT^ 1

'>J.«"'lM« through pWntUr,

SmlT n ''"""^t'r^^
bjpiot fencing, ^nd fb^ oost oftenotng. '

' of cVurse have n^ S™ f i ' T'^F ^"^ '"'* *««°»>««' *«-^<»»3

nnf noS andlt^.' ? ^. "''^'- Butip. .l(ied that his Jand was left .

^^f^iZ^^ZZ ^«""-:.*»>«»t^''«J-t could get rid of the actio "

waaalrm^rfr ,. I"^-
There w«8 no. preteo«p„ that^fie road oiisned^P^fi.nen>ad fbr^U.j.„tirsi;. ?^ declaration was suffioi^. r^!! -

'Ml

^^'i>

.i'ii
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ITS COURT OF QUKEN'S BENCII, 1878.

Vniitnun
and

The Coraora'
tion or the

The following was the written judginent of tho Court :—
" ^^^ Court * * * Considering tha^ the appellnnt, in and by his declaration

SuXlllge.'^ '" ^^^ *'»"•«' C0">P^'>n9 thtit the offiobrs and agents of tho rcspoudont!., acting
under the special orders and instructii^na of tho respondents, did, in tlic autumtt
of 1874, illcgillj anjl without an/righ^or authority, as rcfjuirod by law, open a
road to public travel, being a? front road for lots numbers five, six and seven and a
portion of lot four in the second range k the Township of Stanbridgc, and that
tho respondents, by their officers and servants, theij and there wilfully.wrongfully
and illegally tore down the appellant's fences on lot No. 4 ih tho first range of
Siiid township, and that, in consequence of respondents' wrongs, his said land" was
runoTcr and damaged by cattle; \ jpX

" And considering that it doee not appear by the declaration that the said
road so opened by order of the respondents ^ a front road for the appellant's lot
of land on wjtich said feijMss were removed dnd torn dpwn, to wit, for lot No. 4
in first range of the said Township of,Stanbridge

;

" And considbring that the appellant furthir complains thai the respondents,
althotigh duly notified, refused to construct prciper fences on and along the sides
of the said new road on the appellant's liyid arid that the appellant was obliged
to erect new fences, for whirfb, and for the injuHes caused to his land by cattle,

be claims $197 damages; \ ,

"And considering that the appellant's declaratJoii in this cause shows a suffi-

cipnt cause of action, and that there is error in the judgment rendered by thp
Cy-cuit Court afitting at Sweetsburg in the Disti-ict of Bedford on the 12th
day of June, 1877, by which the appellant's demand\was dismissed on demurrer

;

" This Court doth reverse the said judgment of t^e 12th day bf June, 1877,
and, proceeding to render the judgment which the said Circuit Court should
have rendered, doth dismiss the demurrer filed by the said respondents, and doth
condemn the said respondents, to pay to the appellant the costs on said demurrer
in the Court below as- well as the costs on the present appeal.

(The Honorable Mr. Justice Cross dissenting.")

:' V
Judgment of Superior Court reversed.

Edimrd Carter, Q.C., for appellant.

Jus. O'llalloran, Q.C., for respondents.

(s. B.) '
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COURT OF QUEEN\S BENCII,' 1878.

MO.fTIlKAI., 21',T SRPTKMBKR, I87rt. '

<'or.nn H«K S,h A. A. Doa.ox, C,. J. M<,.k, J., U.ms.v. J., T.ss.Ea, J

"

' Cross, J. ' '

No. 180.

BKRGKVIV,

AND

ROULEAU KT AL.,

Appellant
;

Rkspondssts.

:S:i2S:;„t:;'L;^^^^^^^^^
ft«=.or.ho proceeding, ta..th1«,wa,^r

olw! r^
"" "PPea>fro"i a judgment of the Superior Court for the district ofOttawa (Bourgeois, J ) rendered on the 15th of June. 1877, refusing a^writ of

prohibition asked for by the appellant.

vi„!ft iT'i*."t^"'^ l"V'^ ^^'"'' '^^ Magistrate's Court,' under the Pro-vin al Stat. 35 Vie. oh 9, for «40 of rent, and in the action the plaintiff prayed

pyl;~t:'°
'""""' theejeetuientofthe appellant. 'In case Jfl.

The provision of the Statute is worded as follows

—

'''rotltlJIi^r.^n'^'-^u't''"''^
"" '^"''''""'' «f daoiages alleged does

not exceed fif^ dollars, the MagUtrate's Court shall have jurisdiction in
actions to tonul or to rescind a lea^. or to recover damages resulting from

^^

the contravention of any of the stipulations of the lease, or the non-fulilment

«' rl7 n ^ ^^Tr
"^''^ '^' ''"' '''''^'' »i"' «' 'hich result from the

elation of lessor and lessee, tind all the proceedings in and the proof and hear-
»og 6f he said actions shall take place in a summary manner and upon any
undical day whether such day be or be not fixed as one of the days on which

''the said Magistrate's Court can sit." •
\

The following was the judgment in the iMagistrate's Court:— V .

" That the moveable effects seized on muie-gage^ie in this cause be sold in
due course of law.^for the said arrears of rent and of interest accrued thereon,
as aforesaid, and the costs of said seizure and of this case on the part of the-
plaintiffs attorney a</ ftVem, and that if, after payment of such principal, inter.'
e«t and costs, there remay, any of such moveable effecte of the said defendantH)a
the said lots and premises, that they be ejected and put out from the said lotsand premiy (nus sur le carreau) so that the said lots and premises may be -

cleared and vacated, the whole in due course of law and after the expiration of

luchelJ; ?K "^t/'f
"^''^"•'^ ofeopyof judgment in this cause toT T "\ "

'""* ^'^'''^'"'''' '^^ '^' <^«"'» d°'»> 0'<1«' that, by a proper
officer fbr such servKse. the plaintiffs be Uiereupon put in the quiet posL^and occupation of the said lots and premises, with all the' improvemente madeon the same by the defendant-durlng the same lease.*'' /
At the trial in the Magistrate's Qourt it was incidentally proved that these

.»»**

Kj

r
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^^vin improvcmentg were worth more than $50, but no. exocyUoa to the jurisdictioa

Soule«uet«L '"^ fi'^ 't'cfore the magistrate. | V .,

The appellant petitioned for a writ of prohibition on the ground that the
Hagfatrate's Court had no jurisdiction under the circumstances. ,

T|e following was the judgment of the Superior Court at AvUner on that
petition:

—

' V^^^
"The Court, having heard the parties by tKoir respective counsel on the

" "»*'"«' examined the proceedings and pyoor of record, and having deliberated
"thereon; , X
.
" Considering that the Magistrate'^ Court for the County of Ottawa, at the

" City of Hull, in the Townshjp of Hull, had full power and jurisdiction over the
" subject matter, and the fJKJfs set forth in the declaration of Philemon Wethe-
" Jail Wright, plaintiff; before sliid Court, against Joseph Bcrgevin^ defendant,
" kni Ud also full pbwer and jurisdictioa to render the judgment complained of
" in plaintiff's d^aration in this cause filed

;

y: j" Considering that the plaintiff in this cause, defendant before the said
f iMagistrate's XJourt, had pleaded to the merits before the said Court, and sub-

;._ "mitt^totrialj , ^

I ''Considering that, since the rendering of said judgment, and before the issu-

flng of the writ of summons in this cause, the said Philemon Wetherall Wright

I
had beefl put in possession and occupation of the lot and premises, with all the

f improvements made on the same, and mentioned in the said judgment, and
«' that the said judgment h&d been executed as to thisaid lot and improvements

j

I
" Considering that the said Magistrate's Court had jurisdiction to enforce the

i" execution of the said judgment ks to the amount of moneV sued for in said

. * ••

4>

A W'T^

^

!^ cause, and costs of suit

;

\

f " Considering that tlje plaintiff in this oaose has failed ta«}iablish the material
" allegations of his declaration ;

'^

.
" 'jJ/j^

" Considering that the 'defendant in this cause has established
. the maJHF

*' all^tions^of his pleafl^ and that the said pleas are well founded in law, ^Sr
" maintain the same, and doth dismiss the petition and action of the saidfaain-
" tiff, (petitioner) with costs, whereof diatwtion is granted to MeflsieuraWright
" & Coutlee, atto^ieys for the said defendant in this cause."

Sir A. A. DoRioN, Ch. J. :—An action was brought in a Magistrate's Court
to oust A party from possession of a bouse. There was no eiception to the
jurisdiction. After judgment was imdered the defendant took a writ of pro-
hibition to have the Magistrate's Court ordered not to execute the judgment, on
the ground that it had no jurisdiction, as the val^e' of the improvements ex-
ce«ded |50. The Court below refused to maintoii tte writ of prohibition, and
this judgment must be confirmed. The Court would not interfere unless there
was a defect apparent on the face of the proceedings.

Judgment of Superior Court confirmed.
J. Bte. Couillard,.toT appellant. '

Gonzalve i)outre, covLhael. -^

</u(2aA d? (7o., for r^pondents. ~- / ? .^ -^

•v^. ^•^i-
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COURT OP QUEKNS BENCH, 1878.

MONTREAL^ 2lHT SEPTEMBER, 1878.

Coram Hon. Sir A. A. DpaioN, Ch. J., Monk; J., Ramsay, J., Du.vkin, xl
ad hoc. '

•

No. 118.

THE.CANADIAN BANK OP COMMERCE,

AND

BROWN BT 4L.,

• Appillamt
;

Rbspondints.

DoNKiN, J :-Thi8 is an appeal from'a judgment of the Superior Court at
Montreal, rendered on the 7th of March. 1877, granting twamotions made by
the respondent McMmn by which a demurrer to^ plea anilspeoial answer to
a gea were both rejected. As the effect of |l%judgmiS6t was todetermine the
sufficiency of the demurrer and the suffioieno/ln law of the siiecial answer by
motjon, this Court .s of opinidn that the sufficiency of these pleadings cannot be

-M or tried by motion. The judgment of the Court below, therefore,
""'."^"'^ersed, and the motions rejected with costs.

TheTollowingwa|irthejudglhent of the Court:— •

rj"^^l^Tl*** "<»""''*«"°g 'h"* the motipnmade by the respondent,

IT F-
f*'?'""'' *« "•«J««fc the demurrer of the appeliantsio his plel, only

Tuln i*"""r"' '° '"PP"*-* «f *•»« <*«•»*'«'. and oQt to the demurrer, which
PUI51 riot be dismissed upon motion

;

'

i L^r *'°"'''**""S that the sufficiency of the allegations contained in the
^,

Ip^dl answers of the appellants to the first plea -filed by the respondents could
pot l)fe tried or tested by motion

;

jnd considering, that there is error in that part'of the judgment rendered
by thfe buperior Court sitting at Montreal on the 7th March, 1877, by which the
saij two motions were granted and the demurrer»and the special answer of the
said kppellants to the respondent's plea were rejected

;

^
loT'*'!.?"'"*'^*'*''

""'*"* ^''*' P'"''"^ t^'^P'^'d judgment of the 7th March,

' .< v7'J
*''"'=" "^''^^ S""* *•>« «*«•* ^'"ond n»o«<«» of defendant

'^
.McMinn, and doth reject the said demurrer or answer in law of plaintiffs toMMe plea of said defendant McMina as defective and irregular, with costs

" against said plaintiffs

;

u J .^^'^Vf
*."* '^^ '"''^ ^^"^ ""'*''"' Of dcfendi,nt McMinn, and doth reject the

Jaid plaintiffs' special answers to the plea of defendant MoMinn with costs .

"Pgamst said plaintiffs;" A
/"And, proceeding to render the judgment which the said Superior Court

should have rendered, doth dismiss and reject the«rra two motions made by the
siid respondent, and doth condemn the said respondent to pa* to appellants 'thd
ysts upon the said two motions in the Court below, and aisi the costs on the
present appeal." ^,

^"
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COlfilT OF QUEBfN'S BBNiCH, 1878.

ST undttX'tr"''^""'"' " "^"^ ^'^ °"'^' rcpondent, Brown,Commerce
_, and
Srown et «l,

T-'J

A

'*'f

n '

£dikardp^^^ for appellant.

Lunk & paiidaon, for respoodeot Mp3IInn

Judgment of Superior Court reTcrscd.

(8

COUfiT OF <JUEEN'S BENCH, 1874.

^MONTREAL, 20th JUNE, '1874.

Cora\n TA8CHMEAti;iAM8Ay, Sanborn, JJ., LoBANG«fe, J., suppMant.

No. 43.
'

QUINN IT AL.,

AMD

{Dfftndantt in the Court Mow,)
ArPILLAMTS;

-

. DUMAS ETIL.,

(.J'laintifi in the Court beloie,)

' Respondints.

hel™ atTJ' t't
?" !;•" P«»'*«'y *°'iO»- The present respondents sue a,hei™ at law of Juhen Dumas and Marie Anne Troye, his wife The land in

UntTs'tirTH ^^*'t"
''""" ^" '^'- ^" 1«39 he removed to ti

Bfchl^n • ?^ ."
'*^«'>'^'«'t«, now appellants, who are sons of the lateii^hard Quinn, plead to the action :-

1
.

A denial of all the aHegations contained in respondents' declaration.
2. A ti le bj will from their father, who is alleged to have acquired the landfrom said late Julierf Dumas.

^

3. Prescriptioftvof 10 years en^rc^r^iCM^a.
4. Prescription of 20 years cn/rc aW«.

f.?LVTw ^"' *'"^.*"'/"''''««' «•"» th»t, in the event of plaintiffs' pretensions
to the lapd being susta ned, they be permitted to retain possession till the vaLof their improvements 18 paid.

" ""evame

TJvjIt
"1-° .!" rT^"^^ '" "" ^"* •°«*""*'« >° *l>« Superior Court at

d^L nf
}^^^ ^ '^•^' T° *••* ^"^""^ *»"" "«P«»^«°»« did yJt prove thedeath of Juljen Dumas and Marie Anne Troye, whpse heirs thefclaim to beand tha defendants, appellants, sustained their iStfe to the land. The deed .ftom JuhenDumasto Richard Quinn was executed before a notaryin 1840, andMane Anne Troye by a power of attorney from her husband executed the deed.

Ihis power ^f attorney was executed at Whitehall in the State of New York,ousmn^ privi witnessed and acknowledged before one Henry GayJord, a
Justice of the P^e. This judgment was reversed by the CoujtofKw
in Montreal, upon the ground that this powerof attorney was not legally made
or proved. No notice wte taken of the first ground or mo<,/ of Jud^e

i-^-
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T

*!.» n- •! « . t"-" •«""on ,K) urge that it oonfonns to Art 1220 rut- K .^f \. "•"•
he

CJ..1
Code i wa, m>ed f„ the pre«,nco of thojiiult t.lf ^^•"'''

eh aclnpwlodgmo^t, and ..notarial copy of it in produced. It U a^o ^Z

" The judgment is as follows ;—

/

" The Court, etc. /

f.iIed^r'tK."\'\"*
*''" respondents, the plaintiffs in the CourV^elow have'failed ^0 establish the material alleirations of fh«!.. j»-i .• ^""T"?'*"^* ^»ve

A.D. Traye, thei, fMher .,rf „„,h«r, from Horn « heiB « iTTI '"'^ ""™

i^M^ «.d... i„ u,. coi be,... « ,».vj:','^T.tr,r-

1871, reversing the judgment of t£e<Sap» Court rendered !„ fhl tJT". i
Iberville on the 20th day of March IfiTlT Ail - ?u . ^ ^"'"°* ^*^

dents with costs; doth rmrse s^S^^^^^^^
'^'
"It '^ "^^ "^^''-

day of December Ifi^lT 7^^ *^^'"*^ ^*'"**'^^^^^

befow o„rt to h ! \aT^^"^ *" '^'"^^ ^'•^ J'^^S'»«»» »«»«» tb« CourtDeiow ought to have rendered, doth confirm the judgmentfif said S.,np«nr P 7
rendered in the District of Iberville on the said2Z27mTmi ,.

'

doth dwmiss the action of said respondents," &o.
' -^' ' '

""*

^. <fe tF. ifoier/iore, for appellants.

i>KAame; A ift,»„t,i«c, for respondents. . ^- ,v

(J-K.)
,

^ •"
" V

.
1"

k/
'^?

..j«r
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rl

COUIIT OP QUEEX/S BBNCp, 1874.

MO.VTREAL, ido JUNK, 1874.

Coram DoniQM.O. J.,TA8c.iereau, BfAMSAv. Sanborn, JJ.,and Lor.^noh
J., wpplcunt. - •

'

#0. 25.

CHAHfLE^ H. LAROCQUE,
{I'laintiffin the Court below,)

Appellant
;AMD -

,
'

SAMUEL T. WILLBTT,

(D^endantin tht Court Mow,)
RiBPONDC.VT.

1I«LD :-tb.t It ta .omoiont to .upportJ aotlon for m.lictou. pro«»utlon If tho pro«!outor, (drf«d.

merotant. had not bran enip>oy«l »ecordlnir to InrtniotJong. ind that |«rt h.dWn mND-proprtat«d. ende.vo«Hl to wmpound wh.t ho protended w« . felony by wVrnirto^

^^Uv.«T1 r" "^t.'^'I'"
«"">"• •"«• """« "wk the w.rr.nt for nineteen m'Z

obtained • legal opinion that It WM acae of felony, .nd acted thereon.

This WAS a case which had been argued during the previous term MTon fonr
Judges, and,Ae Court being equally divided, the appeal had been re-argued^this

;
term before the full Court, including the Chief Justice who was not present oa
t^e former occasion. ThMOtion was brought by the appellant, Larocque, ogaiut
Willett for the recovery of damages for i^ialicious criminal prosecution. The
plea of the defendant set up that he had engaged Larocque to buy wool for him
at Beatmantown, and had given him $1200 American currency for this purpose;
that Lurocquc not having carried out the agreement, defendant had instituted the
criminal proceedings complained of which were based on reasonable and proba-
ble cause. The judgment below sustained the plea, and dismissed the action.

Ramsay, J. (</«.».) :_This is an action for malicious prosecution, and the

question arises as to whether defendant h^d probable cause. 'Hffk
PlaihtiflFwas a dealer in produce, and L also acted as j» oommis.sion merchant

and buyer for other parties. Ho had bought on commissiou prior to the occa-

sion which gav? rise to the prosecution i^ question.

It seems plaintiff had informed defendant that he could buy for him a certain

quanMty of wool at a place called Braeckiiantojvn or Beatmantown in the United
States, and defendant wrote to him the letter set out in appellant's factum. On
receiving this letter appellant went toRespondent and got the tnoney, 81200,
American currency, to [.urchase the wool « on his account as agreed." Np olher

agreement is proved but the letter. Nevkheless, defendant's bookkeeper charged
It m plaintiff's account Plaintiff, at thfe time the 61200 was given to him, was
in defendant's debt to the amount of^07. 15 currency. He (lid not buy the

wool at Beatmantown, but he bought /other wool to the value of $712.97, or

«qual to $515.12, so that he only apf^ied of the $1200 American currency-
«867 currency—$307.97, leaving $55^.03junaccounted for.

This all happened in May, 1869, aLd it was not until the 5th of Februaiy

:V'
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fc«owin« that defendant lodged hia coa.plaint before the magiatrato, ace«1ng
plaintiff of hroony and embezzlement. ^
Ijflmediatoljr „fter thia wo find plaintiff p«yi„R oertain aomn to defendant and

Cariouaio say during all thi, time the warrant of arrest >against plaintiff was

I

pla.nt.ff. fi^t * letter 6f defendant to plaintiff is produeed. dated 8th ApH 1m beginning^. Dear Sir," and warning plaintiff to settle the matter t„

yoa. The delay to make eomplaint, the shielding Laroeque from arrest, look
1

«rj hke usmg the Criminal Courts to recover ei.iI deb^ But still the quT'
.oa » one of probab e cause. If Willett had probable eau«,, he i. notTable to..cuon ow.ng to his motives, however bad they may have been. His mle
.clear. I .s evident he meant to oompound what he pretended was a felony
for he says jn the letter of the 8th April, 1870, " you had better save youS
l?Lcj^"-""^.n-

'''*'""•'' B»»-*'-MbaeisnotsuffieienM -

Wal, C. J. said .n WUhams and Taylor (6 Bing. 183), " there mast be a
wucurrence ofmal.ee and wan t of probable eause. Malieo alone is not sufficient

I tejose a person actuated by the plainest maliee may. nevertheless, have a justi!

I T'TZ P™T"'""-" ^"•^ ~ »* "" ^"'^ '^ this Court in the case of
I

Dmi & Thomas, 1 L. C. J., p. 69. . "i.
Now, as to proof of his good faith, he went io Mr. Oilman and told him the

whole essentials of the story, and Mr. Oilman told him it was a felony, <ind he
I

^w up the formal complaint. Now, if he disclosed the whole fltori to Mr.

I f r'J* T. u
"P''*''"' fro" M--- Gil"'"*, it ia certainly evidence of good

filth and good faith goes a great way to make up probable cause. It Is, at all
events, an ingredient in the sort of probable caase that«,ust exist. But the
opinion of counsel goes somewhat further. How but iSireferenoe to counsel
can an unprofessional man kno^^he technical niceties of, say larceny ? But I

I

"''^*''"'«^^t« g« ''«'*»>«'. »nd t^aaythat, if the wholefactsof the case had beea«*>-
proved on the Crown Sjde of this Court, I should not have withdrawn the ease >

^

fm the jury for the agreement between Laroeque and Willett, as shown by the
kt^r of the 14th May. 1869, and the receipt of the 2l.t May appear to ml
evulenee to support an indictment for larceny, the plaintiff not having carried

I

oat his instructions, and having appropriated the whole or part of the money.
Jhis seems to have been the view of the Judge in the Court beloW, and how^m the face of his opinion can we say there waS no probable cause whatever, for
tiiat 18 what we are asked to say ?

Under these circumstances I am of opinion that the appeal should be dis-

Sanbokn^J., (rf«,):_ThU is an action of damages for false im^risooment. ^

ihe action was dismissed in the Superior Court, Montreal (Torrance, J.) on the

I.aroen><
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Laroequt'

f^'

au,c Iho „p,H,lla..r l.a.l «c.o.l ,« ,.,e„t of th, rospondc.t for son.o ,.L priortb un..ct.on .„ ,uojt.o.. i« tl.i. „,.«., i,. ,„.r„,.,,i„, „,, ,,r ,„.,, „, , ,

lu J '"

rT""*^
"'-rH"-iflcsu.u Iu.rci.nn«r ...c„,io„o.l.. co,..i' lorable

t ntr. .""•". "°"""'-
'' '^ '" '" '""'''^ '"•'"•-J f-" "- f-^ P-'^J...t „ppc.ll,.„t, Hl..,rtly bclbro tl.u UtI. M.y, 1809, |.,.a inforuu.,! r«Hp..„a.M t ,bt ore wan .„ a p,,.„, „ „,, B..,.t,««„tuw., i.. U.o Huto of Now Vor , „ ,„ ..2of wool which he could p«rch.,e at a certain prico, which would au ou.^t in

|Bjro,atc to 81.200 in United State- currency. On the U.h M.y. 18,.9 ^
a previous convcrHiition

:

^ j
«« «,

nrlL^''\^^'^^^.
'" ^'"'"•'""^''' ""dy *r youlo go and get that wool iM

Johns for you? Let me hear from you."

rui'cW ''"V 'l'^-
'^'"''"' '^'^•' *"''^'° '*'""'^'«'* «*«""« U- S. currency. .0pufchaso wool on hit account un agreed.''

Mt6r, .0 United States currency, to purchase wooton his account " a, agreed"CO vmces mo that th.s was a special trust which he assumed to buy for respond-
cot a certam part.cuh.r cjuantity of wool at Beatmantown. and the fact that the

States. Appellant d.d not go to Beatmantown to get this wool -and liefer

rr r™^'"?"*
in any way for this particuJ sum of monLy"wSreceived for a spec.a purpose. It is true that, not long afterwards, he brou-^bt torespondent a considerable quantity of wool purchas^i in t).o P ovinee whil

respondent outs.de of this transaction, and this is urged as evidence that respond-ent consented to a diversion of th^ funds. I do not so consider it. HisTu'chase of wool ,n the Province orQuebec was in the ordinary eour«, of his dj
Z^lmTljTr/' r*"

""^""""^^ '^'^''^^ agreement: ut

ttsim Id r
'^-"^''^.N^'York „„d«et the wool, to pay for whichthe 81,200 wa delivered to him. On the 18th of February, 1870, after con-ulting counsel, respondent caused a warrant -to i.ssuo against appe UntXh-rceny which was not executed till the 22nd of September,^ 1871 whic

«um of $1,200 The appellant was di.seha.^ed by the police mac^istrate andthereupon he instituted the present action. Not/thstanding the res, o de
•rS "'1

"? r'-T ^: ''"' ""'^ ""'"'^^' '"^^-^ «^ immedia: y; -tl
ZZ I e^^ .^r

•"' ^''""*"'^"^ ^«»'»"'°" «f '^^ «»« or money *hioh'

LT .
'^f ^«P«'""' P»'-P«««. and notwithstanding he showed more disposi-

^nd the magistrate would have been quite in the line of his duty to have sent
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k .ara ..0 ... |,.rc..n, „. to b.- u...li;tin«..i.h,.bK, f.ou. it wl.cv view.,,! with-
out «,.l„„aMo,, r..„,.,„.lent ha.l .. ri,l,t to ...«ko the « i.lai„t. JUh ...otivc, in

I
loin;: m ni.iy bo put out of tlio .,u..,tio,i ^ *

Tl,ercb*inK,,o..y,h.J..a,t,..K,,|r.,.o„
to.b..li..vo that .. |,.roe,.y hn.lloa

. ».k,nR tl.,.co„.pl.n„,. The «,,K.|,„..t h«. ontercl Upon prooHif chaZT

.l..ch w;.. ,c,..c..|y „..co.,„..y on hi. ,\,.rt. a. it woulj otL.i. h W,oadnu..blo on ho p..rt of respondent. „h a grouu-l of j„.stiflc .tion ; b«t appcTa

"

b.not ..nproved h.H case by.thi. ovi.Joncc .i. ohan.„,cr is no prov 77Ury go.1 a» an honc.t .u.n. In this cano 1 think there wan « fficio.r eviUnc of larceny to ,0 to a jury. It ban been held, oven whore de. nd.nt
J.nd aed h.s prosecution, that it was necen^ary to pro« want of'probabl cau"M v«. McNumaru. I Cu.npbell 108. A party i. entitled to dalrfT;

b L. t. R. 318. u wan held that lal«o imprisonment d.M« not give rise t<^d.^.age^ .f oap,„« i«,ued without good ground., if it i«Hued u,^n .roL^jrently good. In this case. I thi.Jc .hero was more than appa^ot glnd.hc« wa, real ground. I find it difficult to distinguish betwT. ils rtof
jp,.

lant and cases cited in the books of fraudulent app'ropriation of mo„ ys afJr

offhfs?"'""'rr""'""'.''''"''
•"'' ''•"^ "> »>« '«-»y I think the :dg:^

1 f'"T i^""T "«'' ""'• -"^-l-'-^'y. I --t enter n.y dis^eut fromIthejudgment about to bo rendered. . ^
««junrom

Lf!r""*'
^•'^'

IfT'''"'^
*'"" *'"'' '"* "° diffbrencq,of Opinion as to the lawn,ho majority of the Court viewed the facts differently His Honor st^^ei

.hec.rcum«tanees as they arc set out ia the judgment below, and care to theconclusion that the respondent had acted without probable cause.

'

Taschebeau, J. Pour se ddfendro des suites de sa conduite 4 I'egard de
lappclant. I'lntim^ devait prouver :

legara ae

lo. Que Tappelant I'avait tromj.e scicmnient ot avoc intfifttion de dommettre
Uneoffonsepoursuivablepar indiotomeati ' Jft"

2o^u'il avait un,^.,auso probable ou raisonnable pourWvoir agi ,1 1'^-^Td
I

Art-nypsiant aveok nJvdritd que denote la preuve.
" .

Je regrette do dire quo lo dossier, non-seulement nc d<5..ontre rion do sem-lable ma.,, tout lo c^ntraire. 'Les parties avaient eu do. rapports Isez fatimos

XTr^^^^
do l-intim.. Celui-ci Z J^V^Zlm «1200 en gr...nhacks amdricains, pour allcr achetor do la laine ik commis^

:ir.2?i^?f"'.^"'"
-^''l—^-- commoBreakmantowa Til

^'

IWl7 ^f'\^"'
''""'' '^' '' '""'•^ 'I"" ''""••"« donnait carte b anchJ

^>ml--^r^ sur I'endroit oi, 11 dcvait achetor cotte laiuo. Toujour est il vrai

Lndat L,H T ^\ 7^ '«"'" "'" P"" ^"^'^ "» instant 4 exdcuter soa

l«ae va ant f - ' T-""'
'""'"' ''^'*" * ''''PP*'""^ "^^ ^672 livres de'••ae valant d'apres l'int,mtf lui-taeme $712.97 A part de la edmrnis^ioa A Iv

LaroeoM
^ ind
M-lltoU.

!lM

^M

i^;-'

H

5fib
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«• «luollo I appelant avait droit, et qiU par «on ohiffre et autr«t romiM* ot MhonmU
fainait qu'.l repcju. du Ift fovriur. 1870, (inoftiont au<|uul llntim^J ae nSveille
dopula Ifl Dioia do mai 186!» pour faire un affidavit coiHro r«pp«lant) oo HotWttt
•»ait preM|ue oomplitciuont <iteiat la 4oHo dea «l2flO do <fmnh',ek$. M.i»

' ne pordona pu do vuo ,,uo t ma coa caloula, ohiffrca at uuirca doundoa aoat coui
in«rao do I'lntiiiid, ot qu'on oon«A,uonco, pour le quart d'licuw, noua pronoo.
pour av,ir<5 looalcul do I'intin.tf lui-nieino, aavojr la yalour r^fJuitfl doryr<««t,„A.
A ISeVlo poida de la laino A 167^ livrun, lo prix dela laine ,\ 30, 4'i ot 43 ooqtx I.
livre.JTcommiHaion do TuppclaBt A li ccntpar lino, tnndi.i.,«, Tuppelaptaur uqe
action OD rcddition do oo»pto (la aculc (|ui put dtre port/o contre lui) aur.it
prouv6 avoir d6livr6 IHOO Ib/de laino a« liou do 1672. quo I'eacompto de.
SreeHbuck, «tait plu. oon^id^rablo, quo loa prjx do la^aino Mc6<laicnt ccut
arburaireuiont aMiRn^J, p,r lintimd. Co dernier juge plua a^p^ditif cl plua proll-
table pour lui d ignoror mfimc avoir rc^u une soulo livro de laino, et de poumuivre
appelant oommc voleur, et on vcrradana un inalant pour quel motif., L'appelaat

IHi dovaitpar compta oourant, Ind^pondamment do laffdro do8|1200 on qreen-
*«<•/{•,, une aomrao qtfil fi„ A W46.03. Craignant do perdre oette «)nme, i|

inipute ce qu'iU reyu de laino do Tappclant lo 29 mai 1869, plua Ha oommiwiotf

'i TIZ n?"*''
""" "" '" '"""•««»•»» do" »l-'00, maia.8ur aon vioux compte

Uo 8846 03. C'dtait une pretention aaaei ridicule et oxorMtante de la Mrt
de I intimd, ot olio a 6ti\ avec lo ddsir d'aaauror lo paiementVuno autre criSnce
le grand mobile de aa conduite. Lea rogloa A auivro, aur rimputation mt
Claires, ot ne pouvont laiaaor de douto que dana ui. oaa commo oeIui-oi,.l'iinpu-
tation dcvuit HSfairo sur la dette la plua ondrcusc. Or, d'apri. Tuveu memo de
1 iQtime, la dotte h plus on<5rcu8o pour Tuppclunt Aait cello dea ei2T0O : laquelle
provenait d'un mandat special, et I'autre oreance n'^ait quo cello provcnaal

*

dun compto courant parfaitoment <5tranger A^a transaction dos $1200. Et
dailleurs, rintimo pouvait-il raisonnablomeqt croiro que Tappelant, en lui cn-
voyant ces 1672 livres de laine, n'avait pas en vuo d'ex4outer son mftnJat? II
faut fitre avcugl^ par uno extrt'm(J'cupidit<5 pour lo croire.
Cepcndant ce n'cstque'lo 15 ftSnier 1870, o'est-i-diro 9 moia aprds, quil

pense a accuser I'appolant do vol./Et ce n'o.tqu'un an et six mois aprdleett,
derniore date qu'il so d^ido A laisser.voir le jW A son warrant de prise ^e
corps. Un officier de police auquel ilM'avait flonfid, lui demanda ppi^iuoi il ne

'

lexocut«itpa8,et la r^ponse de I'intim* fut un mcnsooge;il ditATet officier
que

1 appelant avait fui aux Etatr Unis. Pourq^oi ces diJlais, ees reticences,
CO mensonge ? Le but en est Evident, Tintim^S voulait au moyen de ce warrant
exercer sur Tappclant une presaioo telle quelle dut forcer I'appolant A payer
toute

1 anciennecr<S.ncequ'iI pouvait lui devoir. Si Tintim<J cuCviritablemeotet
B^rieusement cru a la culpabilite de I'appolant, H «tait de son devoir d'ex^cuter
CO warrant aani delai. II ne devait pas y avoir de oompiomis entre luiet
1 appelant.

'

Mntim^ a pris I'avis d'un avooat, avant de se decider A faire I'affidavit. Pour
que cette opinion puisse lui foumir I'ombre d'ui^e cadse probable, il lui auriiit
Wlu prouver que I'expositlfen dea circonstances qu'il en a faite a cct avocat avail

^14 francheet entiere. Rien de'semblable n'a ea Hou, et I'uvo^at examine comme

5*jJ»-.VJ^
.t
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in noun dit quo Untlm^ lui t d<o!or^ qU'il .Tait r«i»i» 4 r..p,...Unt «1 UOO
nsnent,a,M pour lui aol.c.er Je la lube d( oomi,u«,(,H., ot'.,u'.u lieu d« odr U
•I'D «taU tpproprkt i« nioiitunt. Hur wt oip«,.,< troi«,ud, I'.vooat luU dit Lt
1 ^p^lunl dt.it pa«.iblo duna pouwuit., crin,if.e||o. Riu„ J,, pi^, ^J.-^i „,, .

Jhu «i I intinH< lui efttdit .^uo l.uit jour, apnm lo 21 mai 18«y, I'upwIttrH lui*

'

.raitenvojrd 1«72 livrc. d« laino vtlunt ITUJ,?!), qu* ,K.rt do eel* lapp«l»«t
,,vait droit ii DDo com.iiiH«ion, oi A\ Jul cftt dit qu'jj no ...vait p.H i quel taut
(ie«,o,npt« l'..ppolttnt «yai| dUp«M y\tn grr,mhnck», a'il lui c6t d-fol^rt i^noror lea
prix aotuellcmtfnt pnji<, pnr Tupptilanl |H)ur la laino.et «i\do plus il cttt dit quo

'

I'ippelunt avait droit i. uno forto commiaaion, jo aula ponuad^ quo oot iotolirgeat •

ttMvant nvoout lui nuruit dorin« uno toutf^ nutro opinign. II lui /urait cona«ill«J
una procdduro au civil, u«» aflgon on rodditfon do oomptc, aur laquello action

'

l«pp«lant aurait ou I'ocoamoii ji) c«introdiro I'intiind aur la quantity do laino par
lui livr<kj, aur lo prix >,|ocotte Lrinc^aur lo chiffro da loacouipte doa grernbach,

^
«t en6n aur » cpmmiaaion do 2 4 3 centa par livro de laino. Auliou do oetto
I»iini\iito au civil, I'intimd prond uno procdduro fdrieuae et dana aon opinion

'

plu« expdditive do -80 fuiro payer, et dana laquolle il aorait lemoiii. II fait inoar-
c«rcr luppolant, aprda ravoir arrflld nuitammont, aana vouloir proaque lui per-

-*

melCre do fairo aca adi«uz A aa fumillo, lo fait dorouor dnnnr*/«rA hole de ia*^
police aveo lea voleura et lea repria de la juatice. La oonduito do Tintimd et U
preuve au doasicr otabliaaent 4 ma aatiafjc^Jn quo Tintimd < agi aana cauae pro-
bible ou raii-onnable

:
il eat en consequence auppoad avoir agi av«j malice, ot to

motif ddternimont chea lui est oppurcnt.

^^ La Cour no aora ccpend^t paa trop a6vi^re oontro lui ; die Mnveraora le jugo-
'menl qui.l>vait exonird, maintiondro Taction de I'appelant et ooadamnera I'in-
timA a •200 do domniage? ct aux frais dovabfUoa deux Cpura.' FaHraia m«mo
4te dispoc^ 4 aocorder $500 do domniagea, plus lea fraia.

'"

LoRANOBRf J., concurred. ' *
. V '

JhejudgmoHt'oftho Court 18 08 follows:—
'

^
" La.Cour, ctfl,„

'' ""-'^ i*^—^

'^Considdrant que le 15e jour de fdvrier 1870, 1,'intin.d, defendour on .

'

Cour Inferieurc, a fait 'unc plaintc et a ddpdW devant W. II. Brdhout, mugistrat ^
de Police, quo le 21o jour do mai 1869, il avait ^ds son cmploi comme aon
scrviteurC. Hector Lartwquo, I'appelant ct le domandcur en Cour Inferieuro

Vjournalicr,'(/«ior<-r) alors du village el canton ^b ChwHbly, ct maintonai,t do
Henry ville; que Ic ni(inie jour il ^ivait envotd le dit Lamquc pour aclietcr un
certain lot do lainc a.Boatmantown dtins I'Etat do New York, et qu^il lui aurait .
alora confio pour cet objot une somnic de «1,200, argent amdricain, dquivalent
««H67, argent courarit du Canada, pour acheter colot do lainc a Bcatmantown;
pour et au nom ot pour Ic coinptc- du dit intimd

; que le dit Larocquc aurait
alors rrfu cettc souiine avcc I'intcntion felbnieuso do la volar, A qu'il se I'cse
dejinis appropride, qu'il n'a pas achctd la laind qu'il devait acheter d'aprds ser^
instructions, et qu'il n'a pas rendu compte do I'arj^ut qui lui avait ^td confid, et
<iuil s'est frauduleusemcnt approprid et a felonieuseuient vole JKte somroe

;

" ConMddtant quie sdr cctte deposition, le dit'W. H. Brdhaut fit d&ianer le
'

18e jour de fdvrier 1870, un mandat d'arrestation centre Tappelant •

na
WUMU

A

''
i

n'\

m

" .--. j.'vftg-*
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.Xaroeqae

WiUett.

-«*
CoDsiddrant que Ic 22e jour do septembro 1871, Vanpolunt ffit «rr6u5 cU

ilu.=a Henryyille, amen^ a Montreal, et admis a caution le 23, et finalemj
d<charg* e Bejour d'octobre 1871, par le mnjdstrat do police, qui djj
la preuve insuffisunte pour lui faiw sHbir ijn procos

;

" Considirant que I'appelant a porf^ la |>rd3cnte action par raquelleilrdchn.*
la somme de $20,000 d, dommages pour arrestatiop malicieuge, et que,n„ii!^
j^oppo^une exception pdremptoire par laquelk il a alldg«<5 que leWierftmor 18^9, iLarait fait un march^ avec I'appeUt pour lui acheterCu
lajne quil pourrait trouver mojennant une commission d'un et demi pou7«nt
par hvre, que plus tard, vers le dixi^me jour de mars 1869, I'appelant aurait
reprtsentd qu il pouvait acheter un lot de laine k Boatmantown, sur leouel il

avait d^4 p«y« «50, etdemanda 4 l'intim<S de lui fournir la somme j.&eLai«
i^ur payer ee lot delaine, et que 1« 21e jour de mat suivant. I'intimd lai

avau iburoi la 8omme;de «1,200, argent am6ricaini\^le A $867 argent connnt
du Canada, pour acheter oette laine, qu'il devait lui livrer sous deux on troiJ
jourt maia que depuis I'appelant n% jamais livr^ la dite laine ou^aucune partie
d icelle et qu'il n'a jamais rendu compte de l-arpent qu'il lui avait ain« foumi
et que lorsqu il a re^u cette somme ^e I'intim^, il avait I'intentbn.de la converl

^ tir A son propre usa^e

;

"Con^iderant qu'il a ^t6 prouv^ par le re^u de I'appelant, prodult pari in-

,

tim6, que les $1,200 dont il est question, n'ont pas ^t^ fournies a I'appelant
pour acheter un lot de laine en particulier, mais pour acheter de la laine suivant

marchd,a,^,erajmme«<,lefieufmarchd on agreement en'tre les parties etant
celui du premier f^vrier 1869, alldjjud par I'inrtmd dans ses exceptions

;

I

"Consrd<Srant que le 29 mai 1869, huit jours seulement aprds avoir recul*
due somme de $^200,6^ $867 argent du Canada, I'appelant aurait fourni

.A 1 iivtim^la quantity de l67^ li«c8 de laine, formant un montant de $71297
etquesuT cet achat I'appelant avait droit A tine commission de $2508 ainsi
quilappert par le compte tire des livres memes de I'intimd, et produitpar
Brock Willett, son ten(?urdelivreB; '

f n i

...
"Considdrant que 'ces deux sommes- rdunies forment celle de $7380J(nie

lintime ava.t.^e9ue de I'Uppelant lorsque, le quinzidme jour de fevrier, il a
donnd sa deposition que I'aApelant ne lui avait fourni oi laine ni rendu comple
de la d.te somme de $1,20(L egale A $867 argent comptant du Canada, qua
livait rc(ue de lui

j . \

'

>

"Con6iderantdeplu8*qu'a\e8t en preuve que le 21Ame jodfde'mai, l'.pp(.
lant ne demeurait pas a Cha^nbly, mais bien A Henry^Ile, qu'il n'iStait pas
lournalier, maismarchand a coijimission, et qu'il n'drait pas dans I'emploi comoie
le.8erviteur deM'ii.timd ainsi qu'il est faussement aU^gud dans la deposition de I

iintimfg

;

~\
I

'^1
" Considerant,de plus qu'il eist en preuve que c'est sur la demande de I'intini^

q«e 1 appelant s'^t^harge des $1,200 pour acheter de la laine, et que rien dans i

la-preuTOn-etoblit itucune pr6somption qu'il ait eal'intentibn, en recevant cet

- argent, ^e se rappro^rier ainsi que I'a all^ue I'intim*

;

^ ••Oonsidlrant q<ie l'intim6 n'a portd I'accusation 'centre I'appelant quo huit

molB et 24 jours aprda le fait qui a donn6 lifiii A
J^it arrfitcr que dixncuf mois apris avoir portd plaintej

,^tte accuBi^onyjtt
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"Et con8id<5raDt de plus que I'appelant a prouy6 Ie« prinoipaux Migni, d.M

K'7 qu,l rdHulte do oette preuvo que I'iatimd .'aTait aucun^6 cause
Ipbible de porter oette aoousatioa et de le fairo arrdter
I •Considdraatenfln qu'il y a erreur dans le jugement de la Cour Infericure,
lj.,arenToy^ la demande de I'appelant, savoir le jugement rendu par 1. Cou^
IS.p«neure, 6,<5geant A Montreal, le. 30e jour de ddcembre 1872, cctte Cour
|w.d.nt e jugement que la Cour Inftrieure aurait dft rendre, oondamne I'intim^
lifjer 4 1 appelant la somuie de |200 de dommagcs, aveo int^rfit de ce jour et

(/)jMen<jen<t6iM Ramsay^t Sanborn, JJ.)
Trurfrf <fc TatV/on, for appellant. -

>^
•

,

If'. Z?. AWt, ^.C, for respondent.

Larooqua

WUlett.

, :\ COURT OF QUEEN'S BENCH, 1874. ^
MONTREAL, 221(d JUNE, 1874. jri| V

Coram Ta^hehkav, RAMsat. Sanborn, JJ., LoHANaER. j?!ippld.nt.

No.. 104. ^
'

*
I

ALFRED SMITH IT %.,

.^. {Petitioner) in the Court below,)

Appillants
;AND

JOHrSAPTIST,

AHD
(Tutor named in the Court below,)

erfARLES H. TUGGEY,
(And other relatives called to advite ifpon the election qf tutor,)

, RUPONDENTS.
|IUiB:-iu.ttje««ommendatlon ofthe nujlority of the fcmllyoouncU. teaching the Appointment of

imSlmlt ^, Il!« ^ ••«"»»"'«•»«<« b, the prothonofry, If there be no legal

f~^l H ,^K i*'"'"
***"*"' •PPOInt'nent.and. other thing, being equal, the' pre-ferenoe should be glTen.to • paternal relative; and wheretho prothonotary fol ow^ tto^vlce of one matemalVretatlve of the minor' in preference to than^n by twelva

. rhrrf£;i2.s.?r.SptSf.
•'^•"'*" -• «'"""«• ••^ ^^^ ^^^^ »•«'

Sanbow,, J, This b an appeal from a judgment of the Court of Review.»kh confirmed the judgment of the Hon. Mr. Justice Maokay, confirming the
l^mtment made by the prothonotary of the Superior Court for the district of

lr>^L *,"**•' ^ °*''^' ^"*'*^ S"*''*' • "'"O'. issue of the miirriage of
Je

late Samuel G. Smith with the late Isabella McFarlane his wife, <ir ratherWming to disturb the appointment made by the prothonotary.

lirZ!l^;
^"^"^ ""^"^ ^^"* McFarlane. Of this marriage was bora

ISTu^ *^^°^'''' •* Montreal, where the pu^nts Uved. Samuel G. Smith
Ited 4th December, 1868, at Montreal. leaving this infant child, Herbert Dudley
Ijuto, then less than a year old. His mother wm appointed tutrix and Hathew
|ftCMhni ii i> -'^-'^'^t^ wbfeg^ ttttoft figbwqnently laa^^^ McFarlimr'
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and
Bsptlat.

1. .(Smith) married John BuptiBt of Three Rivers. Then John Baptist wag namej
co-tutor with his wife to said minor. Mrs. Baptist didd 30th June, 1872, leaviog.
an infant child issue of her marriage with Baptist, fifteen days old, tlie child of
the former marriafre surviving her. A petition was presented to the prothoiiotarv
in Montreal by Alfred Smith, paternal undq of said minor, for the assembling of
a famjly council to give their advice touching the appointment of a tutor to
said minor. This was resisted by John Baptist, on the ground that, as co-tufor
his powers continued. This received but little consideration as the pretension
was groundless. There were twelve paternal relatives and sevjjn maternal form-
ing the family council

; of these the twelve paternal relatives recommended Alfred
Smith, six maternal relntives recommended RoBert McFarlanc, a maternal uncle,

and Charles H. Tuggey, who married -a second cousin ^f said minor, recommended
John Baptist as tutor. Samuel G. Smith left ii large estate, which he disposed
of by vill, giving a large part of it to said minor, and, in case ef his deaths to his

relatives except portions given to public charities. He shews by his will special

consideration of Alfred Smith and his family by giving him an abnuity of $500
during his life, besides releasing him from arfliabilitie^^sting in favor of his

estate
;
and his confidence in bis sister-in-law, the wife of llft;^. Smith, as a

suitable person to have the care of his child is apparent from his giving to her
a legacy of $4,000 even in the event of the death of her husband and her leav-

itjg the homestead. A separation ofproperty existed between his wife and himself,

and her heirs have no prospective interest in his estate.

The burden of the tutelle pointed to his relations, " Quos tpectat emohimm-
tum eos debet spectare onus." Mr. Baptist's lien with the child was severed
by the death of the mother. Other things being equal, the law gives the pre-

ference to a paternal over a maternal relative as tutor. The recommendatioa
of a majority of the family council, though not always binding on the judge,
deserves great weight. The judge has a discretion to exercise, but that must
not be an arbitrary discretion,, and, if he declines to confirm the recommendatioa
of the majority of the council, there must be reason for his doing it. As to

the fitness of the person recommended, where no legal impediment exists, the

opinion of the relatives shoufd be paramount to his. In this case the prothono-
tary was relieVed from all embarrassment, for the patent facts and all rules of
law point to the homologation of the advice of the majority of the family coun-
cil. Alfred Smith was the nearest relative on the paternal side; his circam-
Btancea are favorable for his accepting the charge ; he lives upon the old

paternal homestead^he has the same religious views as the father had; and
he is the brother in whom Samuel G. Smith manifested most interest, and his

home was his favorite resort in his Ufotime, where the traditions of his father's

family were cherished. His surroundings are favorable, being in the midst of
an intelligent iyj*l£&rifty farming population, and where religious and educa-
tional privileges are easily accessible;

The appointment of Baptist has nothing to commend it except Mr. Baptist's
respectability and his ability to dischaige the duties, which aro unquestioned.
The Court below declare that they are not disposed to $ub8titate their discre-

tion for that of the prothonotary. The Court here arn iinanimong in thinti
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th. the d.8orot.on exercised b, the pratb^rt^^^as unroasonabte. and not in
conformity wuh the rules of law. and they reverse 'the J udgoient a ,uo, anS
vacate the appointment of Baptist, and .appoint AlU Smith as totottl, the
IBlDOr. -' '

Tasciiebeau, J.; and Lobanoeb, J., concurred.

•, Ramsay, J., also concurring, remarked that, under the circumstances of this
par^ular case there was no reason for departing from the general rule that the
child shall be brought up with his rektlons, that is. being deprived of his father
and mother, he shall be brought up in the family in which God has placed him
There was no reason whatever for departing from this rule here. The protho;
notary had a discretion to exercise, but the Court had a discretion also, andWdd not yield Its discretion to that exercised by the Prothonotary, who had
broken through the general rule without any good ground
The judgfiicnt is as follows:— -
"The Court, etc.,

"Considering that all the paternal relations of the minor Herbert Dudley
Smith, issue of the marriage of Samuel Qreeley Smith, in his lifetime of the city

ItTol^ ?"r''
'"''?'''"*' '•*'' ^' "'^^^ I-^^""^ McParlane, both

deceased, at Ithe famik council, held before the Prothonotary of the Superior
Court or the district ?f Montreal, on the 28th day of Novemlr 1872, tog^e
Jcr advice touching the appoiutment of a tutor to said minor, Herbert Dudley
Smith, comprising a majority of the near relatives of said minor, recommended
tUppomtment of Alfred Smith, oae of the petitioner, and piteJune!; ofmi minor, as a fit and proper person to be such tutor; and, considering that
^ere appeared to be no legal impediment or objection to such appointment, andtk the preferepce should be given to paternal over maternrrelative

, in
sucUappointment, other things being equal;

hlt^
^»«i^«']"g^ the advice of the majority of said family council should

have been affirmed and homologated by said prothonotary and that the said pro-
thonotary, in naming and appointing John Baptist as tutor of said minor, upon
the^sugg^tion of Charles H. Tuggey, only one of nineteen persons composing
said family council, and a remote relative by marriage to said minor, didnof
«xercise a proper and legal discretion in the premises

;

"And conridering that there \p error in the judgment rendered by the Court
of Review at Montreal in said district of Montreal, on the 30th day of April
1872 confirming the judgment of the Hon. E. xMcEay, a Judge of the Superior
Court, rendered at Montreal aforesaid on the 8th day of February, 1873, con-
frmiDg the appointment of John Baptbt as tutor to said minor Herbert Dudley
Smith, made by said Prothonotary on the 31st day of December,. 1872, after
"ceivmg the advic* of the family council before mentioned, in so far as relates

the appointment of said John Baptist as such tutor, doth revise and reverse

rJrr A^T^'"^ *° '""^^ '^^ j"*^*"* ^^^^^ «»gh* *«> tave been ren-
'

dewd by the (Jourt below, approving an^ confirming so much of said judgment
« reUtes to the cont*6t.tion of Andrew McFarlane and others, doth adjuSge
«d declare the appomtment of said John Baptist as tutor of said minor, Herbert
Jadley Smith, nqll and void, and dotJoaMte thn oamc,aiid-dot^KH,HdogHfaHtaF^

Smith ettl.
Bnd

'SI

m

-ill
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Smith et .1. advice of the n.iijority of Btiid family council, and doth ordfer thit fluid pctilionpr
BapMit

:M"

Alfred Sniitli, be mid rcmaiiJ tutor to •suid minor, Florbcit Dudley Siiiitli,"

Abbott, To it, n'otln rxpoon it- Ten-Ul, for appellant.

Moil/,- ((• Hiitlir, for rcitpnndoDf.

(J.K.)

SUPKBIOR COURT, 1879.

. ' SWEETSBURO, FEBRUAltV, 187».

^.
* Coram PuNKIN, J.

Dominion Controverted Elections xVct, 1874.

< ^%f» vs. ficr/cfr. (Election for County of Missisquoi.)

Bbld .-1. That the respondent cannot npply to prevent the petitioner from Rivtjif evidence in sup-
port of ciTtaln HiMHsHod particulars. o» the ground that the-- am too vagup, fooienmil
and wh^ liwulBchMit tn law, atter the trial has l)egun and evidence has bebn addacod
repardin^ tlii«e particulars, under obji-ction taken and ren«rved till the dnal hearini

a TJiat it iH competent to th." petitioner to .imond his particulars and to add new parti«a|g«
at any time during the trial, on sutflcleut cause shown to the satisfaction of the prtll
ingjudge. '

.

3. That it U competent to the presiding Judge to postpone the trial, after It has been bein
uutll»fterthe«e8«ionof Parliament then just about to open should terminate.

Per Curiam :—Order wa.s given on the 18th of November last for a bill of

particulars, to be delivered by the 16th of December, and also for the oppning of the

trial on the 21st of January
; these rather distant days being so uppointed,^ftef

hearing, and in effect by consent, on account of the interruptions from interveniD»

terms and otherwise, wliich would hin-e resulted had less delay been allowed The
bill was delivered and fyled, and the trial opened, as thus ordered. On enquirju
to the object of producing vm early witness, and statement that ho was brought

for a chlirgc covered by the 10th p iragraph of the bill, objection was made by the

rcj^ndent's counsel to his examination, on the ground that the paragraph waj

too vague to warrant evidence under it? I reserved the objetJtion 1 and the

,

trial weu^'on for the rest of that day and for two days following,—several others

of the witnesses being brought up under that paragraph or others like it, and

being examined under reserve of like objection. The trial was then adjourned,

by consent, for some days. On its resumption, the respondent moved " thit I

petitioner be not permitted to make any proof of or to proceed under the folio/

ing clauses of the bilj of particulars fyled by the petitioner in this matter, to,4it,
'

No. 8, No. 9, No. 10, No. 11, No. 12, No. 13, No. 14, No. 16,,No. 17 an^No.

19, in^much as the charges severally therein contained are vague, too general and

wholly insufficient in law,, the .whole with costs hereof." The day following the
j

petitioner moved to amend th? 24th paragraph of his bill, and also to add to it 13

new paragraphs, numbered frtto 36 to 48 inclusive,—in support of which he*

made affidavit that the facts tlierein stated only came to his knowledge " within

the last few days and since the commencement of this trial," that they " were

not withheld by petitioner with intent to take;,the respondent by surprise or M
embarrass the cause, but said additional partlWars were not inserted iivthe

original bill of particulars solely because said petitioner had no definite inforta*-!
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tion ; and the i

.ion respecting H.em, when '^^^i^^ri^Mi^^
pliciidon to insert nnid ndditinn..! «..:». i

• ' -
'.""* '^"" 'y'oa. and theap-

»«^ or ,„ «„,b,,,„,,„,,i;„,,,,„ „7
"7"*' "' '» *I»J »n,,o.„.,„i|j

,|,i,

•I'M i..KJu.H»- „„,, iJI hrL?"^ •

'""°''""""'° P"'!"*
.1. 1 .

" '"^ ''»•'*">, ttiat ho has rcasctn to brliovn .»it i-
thccl.,rj;Ps therein made to be true. A-^ninst th!^ „ffl ] Tl '

^'"''''''>

fjled nine atfidavits; -one of then, sworn to hTm
' ^" ''"'f"""''"'' '''"

AnJ .he pc-titioner has put „ 7;„\t2;':^^P°r''' ""V"
'^''''"^^'''••

one by hi. oounsW, by w..y of answ. r rl t V "' """ ''^^
'""'""^iC

""^

dered on these two motZ a, d 'Z 7'.
•^"^^•""'^ ''"^ '"»'' '^ ^'^'^n-

I .pndent (b*.edon -ffiiriV ntCe ^ d't ' h"
""'''

T'' '' ''' -
I

jentof furtW proceedin./in re./eot 7t ';
r ^ tuJal?!"

^^•^'.^"^•

PaH.n.e..i whieh is toopen „t Ottrwa th.day1^^^ ''' ^^ «^
It will be cuuvciiicnt to d(tal first with ilfi« H ; 1 * ""•"^-

•'

t.nd...condin tl^'ir order after it \ri 1^ /'":?":''"
'

'"'''"g "P the first

question h.i.se.l hy this last motiof „ % ""u ^'
'^'"'^''^ ^-tterly; that the

.^i«« i^«.d of my brot;.rj.d.:::""Zf^;::S::;rr^7
able .ocontW personally, a,ree with ..e in the ruli ^ J „

'
''''.^' ''^^^

™^.llor number, for who.se opinion I must unhesitat n.l^^ay IV"?'. -^
.he very utmost regard, and with -horn I can only re^^ ol to hal K . 7I great advantage of personal conference enterf.i.. ^r !

* '"*** ''"«

I
in.p.e.sion a,.ve..o Vo that ru.in/ L^dTn vTdHI'f

' '"^^ "'^'^P~ was one of much doubt. ThltioltZt^ '^^L:^",^-b\ tlic concluding nara'Tanii of its r-irl, .,„ .• .'i ,.
''"""^ Act, 1874,

-1 s*>.oi, M.:L ^p,:';: ; „"* ~'
;';; 7. "» «"««. w

read.. :_'• The iud-^e ,t ,h. .,• . -l"
" ,.'^""^'^*' ''"*! Ontario Provincial Acts

r™.. ... o. ,r;::ir;:;.::i: ;:::: z:/t. -rr,-
- ''"" -'

cnuvcn ,nt.- This Drouki.m H „ j- .

"'s'nct, us to lum may seem
0, ...

/""" provision, the a mendinj; Act aS ViV ,. ia / /

of such trial nnder the next lollLin • '
*'"' <»n"neiicement

-ion shall not be l^iZ^^Z::":';^'' '"'•'•'^"''''^•* '' ""^ -«"» '

inspection, and except tha it sh^il . l
P^^^ons of the next precede

•^ term of the2 V ,1 i^ ":"'"'"- " ^""^'^^'^ ''*'' '"""^

kby law is bound t^ ^it the W:^ oV"
^'T^^ '" ™*^'"*''^'' "»^ »» '»>'-«^ '

-iHun MX months from L. till f
"'"" P^''''^" •^'"'" ^ ««"'™^n««d

,

^proceeded with 7:£iT2:^ZZ^T7''^ '"" P"^"*^^' «'"^«'''"»

"upported by affidavit i L^Wn dt f ^ ''
°'''"' ""'^^ "" "PP"'«»'<''»

* necessary that a po tenement of
'«qu.rements of justice render it

the Bai... pr,v ,H,on .n ,h .rt.. (bmr by the Bimpfe addition of the

CUyea
VI.

Bakon

1

111

'

it''*

i^i
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OayM
VI.

maker.

^"^

foUowiog clause :_« 56a. All pwccedlngs reapeotiog the tri.l of an electio,!
petition Bhall be suspended during the sessions of the Legislature of this Pr^
vince, and during the eight days which precede and the three days which follow
such sessions, on the mere application of the sitting member "

ic%«v\^"*"^!°nt'"'"'^'"S
^°*' ^^ ^•*'-' «• ^^ (^'^^ oiHtht^lOth of Pcbmm

I1876) by Its 30th and 31st sections, provides :_'« 3(^. Subject to the provision
of the next succeeding section, the trial of every election petition shall be con,.
menced within six mbnths from the Ume when the petition was pnaented
and shall be proceeded with de die in diem until the trial is over, unless on'

api^ication supported hy affidavit it be shown that the requirements of justice
render It necessary that a postponement of the case should take place"
31. The trial of an election petition shall not (without the" consent of the
candidate declared to be elected) be held during a session of the LecisIatiJ
Assembly or within ISdayrafler the close of a session ; and in the computation I
of any delay allowed fer aijy step or proceeding in respect of the trial, or for the

commencement of the trial, under the next, preceding [the word in theorioinal
iby the way, is following, but apparently byjfcistak;, and it is changed int^W

ceding ,n the Revised Statutes] section, the time occupied by the session sW
, not be reckoned." f

In the Revised Statutes of Ontario, these provisions appear as sections 47 anJ
.48 of chapter M

;
the latter changed as to its first words to read : " In case tbel'^ber plegia entitled to his seat, the trial of the election petition shall notl

Without El-^nt, bo held during a session," &c. . It is obvious to reoiKkl
that the qulBstJSil here presented could not arise in a Quebec or Ontario elect/onV case. For a Quebec election tridl, the law says nothing as to any going on from
day to day; and gives the sitting member a rigJft' to stfSpension of trial, whether
begun or not, during any session, and for eight days before and three days afterJ
*oran Ontario'case, the lawstandsas fora Dominion case in respect of thegoin?
on from day to day; but orders suspension of trial, whether begun or not for.

the, session and for. 15 days after, unless under express consent of the sit'tinJ

menaber to" the contrary. With a Dominion tria^ the state of matters is quit,

different. Unless the sitting member's presence at tliMrial is deemed necessarrj
theNsession, whether trial has begun or not, is of nooons^ence. Where snclT
pres^ce is deemed necessary, and trial has not begun, suspension for 'the sessioJ

i^enjoined. With such presence necessary, and trial begun, how sknds the case

i>oes the law really draw a hard and fast line between Che trial begun a^hetriJ
not b«gun, and direct imperatively that the former shall go on from day todi]
unless distinct proof be made by affidavit, that the mere requirements ofjustie.

(itt the strict sense of that term) absolutely make postponement necessary ? i

doea It intend no material distinction between the two cases,-or in other won
imply suspension of trial, wherever presence is a requirement of justice? <

failing quite so bqld a proposition, should we say that it does not take from t»
judjgo ^K)wer, nor, therefore, relieve him from the duty, of postponementJ
the ca«rof a begun trial, where presence-requisite in order to fair play-wod
involve such detention froni Parliament as on grounds of public policy ma
1)0 held qDwarrantable? The norHnsgrtJfiB^iiLthfl first sootion of thcMip
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tbo words "or piooeeded with " f ,. '

' "

—

-_ _
• 'ho romewhut peculiar wotdiiiLr'of»h!!"

*" /'"'J'."H" "»« woond .eotioo, oud

,^0.
da, to d!;, .^:2:^:!rrzi •'rrr"'''^'*''-;.»d™.ttcd to be not at first sight obvious f

"

*'"*'"" ""*' »«

was to preveut the trial of election potitioL d£ . •

^^"'' ^^ '^' "'"
The first sealon provides .hat. iu the compurl?V"'T^ "'" ^-''»™«''t^
step or proceeding in respect of a„v ZItT ""^ "^'^"^^ """'^"J ''?'* ""7

*

cum,„encen.e„tofsucI. trial under tl.!. ZTM '""'"^ ''" "P^"^"'' «' '"»' '^^
by any such s-ssion shall not be reekone*/ tie''!'

""!'""' '''" '"'^
""'"'P'^'^

the trials shall go on frun. day to^ da/ffei.t T "°'"" P'"''''^^'« *''«»

prevent such delays as had occurred Ll! 0/.!'';*";"'""' '"''" *-''. ^^
number of cases the trials had not y be7fix d ^'oT '""'«•'»««-«'

^

Brttee of the whole, Mr. iM,«ken«e r1 n ,
^" ""^ "'"''«» «>' Com-

" -a he saw no reason [p 49n to „v^ro 7""^ ''' ''" "* ""^ '-«">.
of controverted elections durinl th iCrf p'r^"

'"""""" "'"• '"^^ »^'«i

.he Hon. Mr. Mackenzie [p. 493 Lrr/hl1 """i-
'" ""''«' *« "-.

ment now avrage.* about two lont.; If
?" "^ *'"' ^'"'"i^" P-"''-

House com«.e|,ped its sittinos iraoJeL»„K!'"^*"f "^^ t^^en after theC
election case tJ&d, a new wrU Ll7r„ ,

"""'"'"^ ""'«*'''"« »« »>"« «»
elose of the sessio

; and {71 disfran hf
" """ "'''"^' "*""'«'^' »»<"•«'« "^e

taken, a.ember u^^eated aTd a nl,
1"^^^ proeocdiog, were

House, and U was not advisable thai anr ."I
'
^"""^ * «'""'8 "^ »»>«

i» that manner. That view w^ tak n ^ ''T
'"'^ •'»'«"W be disfranchised

tbe House. It seemed 'oIir„ tulfc ^t"
j"«'' "7"*' **' *••« «-»^" of

;ntil after th. House me, that it1 all rlZl '""«''l>
'^" "^'«--

or the purpose of giving effect to that prJ^UortluhTR'^r'"".' "' '' '^ ^

Later .n the debate, Mr. Palmer [p. 4941 S' I fl^'"' u '^ ""'"^"«'«J."
wreason for providing thiit no trial shm.1,1 1 a •

'""'^** understand some
%-i there was no Lsou whran apSIT 17"! ^"""" '' ^-''—

^

' ^

'
-ion " The Minister of jZ:'^t:tC' wh'T"*'

'"""« *^^
the Bill to the Law Clerk, there was ZUr ^-^ *"* *''« ^"^^^9^
vision hod been inserted h^^Z^%Z> T'iV' "* "''P*''''- ^''»' P'^
to leave the whole question of whlh a triaf""h mT " ''''"«'*' '* ^^ ^-' ' '

'

-ionoftheParliLn,,!,,^:^;^' ^^^ '

whole, the " Hon. J. H. Cameron fpp 494 51 ilf ^^ u
^^^'^^^^ ^^ the

whether a trial should proceed Trinf^ih! l"
**"* *''"' '^^ '»««'*•«'> of

with the judges The^^Z
'*"""°"'°

^^^^^P :f
°ot, might safely be left

'bese trials, a? whicUt^^01^^^^ ''^'''' '" «'"-*^- ^^^
present, and it would beTpirftthel ' 1"T^ ^""'"•'^ "^-in-t to be
w« necessary that thj member sho^dTl ^"^,r

"^ "'•^^- ''''*- '^ '* "

J.nsfo. doingthat ^i^^i:!L^^
that many of the observations of the hon member fnr nZ' ^ "''" ^"S'"

-I

X,
i j(^'
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fr,.

thews
:
SuppogioR It nhoultl turn out that a mcftiber was unMaled during t

^cHsion of Purliumcnt, H was perfectly plain that no new election could

,

*ke place involving tlio return of a member to this JIouso in tin
to tukc part in the buniness of the session. The constimcncy would remain
rcprcfiontcd till the next neaatoa. In a\iy cnnc in which the presence of a mem
wns not required at the Irial, there could bo no possible object in delaying it, 1

ill ninety-nine ciiscs out of one hundred the grounds on whloh petitions wi
filed, were for bribery, either personal or by agents. In such cases the accused
should bo present at their trials. In that class of cases a member should not be
mlerfered with during a session of Parliament. The Ilougo had also to consider
the injury which might result from ton or twelve trail's ^ng forward during a
session, occosioning the absence of as many members, who might be the loadin-
men in Parliament—lion. J. H. Cameron said his idea was that Parliament
should not take the matter out of the hands of the tribunal in which they had
placed it, but ill the amendment they were making they should direct the attention
of the judges to the point they were speaking of. I^would never do to make tlio

judges believe that now, after passing a stringent election law; and Controverted
Elections Act, Parliament was setting Usolf against their operation. The judges
should be given power, where they deem necessary, to suspend proceedings^so
long as Parliament sits.— IIon.^Mr. Blake was .,uitc willing that it should b«
left to the judges to determine whether there was really a case for the presence
of a n.cmber at a trial, but the sense of Parliament ou-ht to be matiifested that,

'

if there should be a case for the presence of thij accused, he Ouglit not to be called
away during the session.—Mr. Palmer qu<te approved of this vjew.—A^r. Kirk-
Patrick also approved of the su-gcstion, but thought tt.^ judg^ should not bo
led into the belief that if Ih/y were going to avoid Jhe ^%tion they shouU
postpone their decision." After all which, Mr. Blake proposfediii amendment the
section as it stands, giving it as the joint work of'iMr.. Cameron and himself; '

and so, with Mr. Fournier's assent, it was adopted. Thd reported debate upon
the second section cannot be said to throw mflpcokl light upon the sense that
should be given to it.

From all this one cannot infer that the omission of the words "or proceeded
with " in our first section, was an oversight andmoant nothing. The reported
first language of the Minister of Justice- might perhaps seem to warrant suoli

inference
;

as, indeed, on the other hand, the Premier's might imply that he
.took the measure (in its then state) to cover only the case of an election pro- \
ceed.ng, first taken out after a sessi^ had begun. Both reports are herein,
presumably, more or less inezact. Thom of the later, passages of the discussion
are no doubt better. Mr. Palmer's objection to postponement of appeal, as

contra-distinguished Trbin postponement of trial, w% see, at once prevailed.
iMr. Hillyard Cameron'.^, so far as it went agflinst postponement of trial not
yet begun, was in effect dropped. All agreed that such postponement was
to be enjoined by law, only where the respondent's presence was deemed
requisite

;
that, for such trial, a judge's discretion was to stand limited to that

point. For trial already begun, there was m\ to be this limit. On the
' contrary, according to this report, it is clear that the lawyers who carried on the

h
- '".f'ffS*
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male lum «.effoct nay, Whether or not. boaidoH the more need of a ro^pondoff-
pro-ancc, tl.r« wan. o„ th« whole, eau.„ enough for the p.-tponea.ent.'^ U„de
.0..K, e.reum«ta„ee«,_Hay, witf. dccWon immi„ent,_that need alone n.i«ht not be.The r,ueHt.on reeur,, however, whether or not the words of the H<H5ond
«.c..on «, cnjom proeedure from day to day with the trial onoo be«u„, I "ouve ««jK,r«eded th.s ^.en.inR intention. Read' Hterally, and in eonneJtioi wifl"
tl..' on..tted ' or proeeeded with " of the first «eetion. ,hey may bo taken to for i
,K.tp«ne,„o„t of any trial be^u,. before a «cssion, uniei on proof that jJZ
.o.eOnthestnet«en«eofthat tern.) renders pastpone.ent neeessary. So J

Ft.t.on shal be eon.n.enecd within * * *, „„d «hall be proceeded with

ffi
.•/•;/'? ""*" "'" '""' " ''''' ""'"«» «" application supported by

aft. avu .t be «h„w„ that the re.,uireu.ents of j„«tiee reider it neoery that apos ponomen of the eano should tak^ plaee.- But l, it, therefore. ,fe rig,,JH.at the affidavit ,„u^ .over this whole ground, or even that there must ^0*
an affidavt at,all.? Can the trial not be postponed beyond a next day, on a p^jUon Ebre^the mere affidavit .uay fail Hou.ethiog short, or on bare applie tbnbo h parfes. or (wlueh is the same thing) by consent, or on application of.ther party, where the other waives affilavit-the judge always of course
deem.u«tl^,.po.tpo„cment right in the interest of justice ? Or ,an iJ not eve", be
s,. post^od by thejudge, without application, where he so holds ? We arft dod
inj:. It IS to be re.«embcred, with a.ue„dment of a statute giving the jud'^e

' unla„.ted power to adjourn " from time to tin.e, and Hon. a..y one pla^e t a. o^te>n the same electoral district, as to him may seem convenient- Thi U
l(«t .n order to ,ts fair exercise, th, judge had need have also the power ofa Ijournmen. for a term lo..gor th.n fron^ay to day. In a.word, re/ding thilause .n th.s co,meet.o„, and under the light thrown over it by the debate, what.ore H there .„ ,t, than a direction to the Judge that he is to proceed darby
%, un ess h.mself satisfied that on public grou,uls he ought not. and a nega

i;raffid:vu'
''"' '^ "' '^^ '^"°^^ "'^"""'"^"'' «*•«-- ^i-

h '^/\l"'f
7*;'''^'*^ J"'^'«j"' "'''^™"«« bearing on this question, that I havebeon/able to find .s one of the 20th of fuue, 1876. by Mr. Justice Wilson, in

ti.o Addington election case, reported in the 39th U. C. Queen's Bench Reports
p. 1. 8. The precse po.nt here at issue, was not there directly raised theques .on there ma.nly involved (a.s also in the Glengarry case, dealt with the

il the1;:; 1^ '^T '?'"' ^"'»"^' ""•^ -^^''^"^ -— ^« 'bat i .c d- n the 1th Canada Law Journal. N. S., pp. 118-9), relating rather to the

.htToi^Tr r 1"'"' '"' '^'""' '""' '"'^- «"* ^'-Sh therefore 1 L the po.nt than .t otherwise might have been, it derives ^me special .weightfrom the facts, that the matter had thus been twice_-:,,nd no doub^ i^ullyldb!
cussed and gone over, and that this later utterance is said by him to have Lon inpart a s^ond thought amendment of the first. Paraphrasing this portion of th^law on this occasion, Judge Wilson is reported to have said : - "

1 That hJ

Vf.

m

'.V'
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CtafM

Uktr. •t Ihe tnul n«cc».,.rj. ,„„y b« c<..nmc„„..d during a ....ion of •'•rli.„«„tand may b« c.ntinucl during H.e «,«,i„„ of courn.. 2. When the w.pond..nt'.'
pro«noo-.« conMdered „H,«.s«.ry, th« trial nhull noe bo bonnuenccd duTn- ,*M.on of Parlinmct. 3. VVI.on th« trial I.oh been coTuu.enood before ,ho !«!
..on of I ar^«„...„, op«n«, it may be proo«odod with durioK th. HOHnion, whether
he respondent. ,,n,M,..ce i. „ccc«Hury 6r not noce.,«ry.- I£„d tho lour.,od

judge he d iNt the luw ,n nuoh c,«« forbade or all bu. thrh.de p<,Htpone.„o,„ |,oeould not woll hu.e c.ted here mere wordn Vmiy be ,,P«eedcd with " On the
.

.other nuppcwition, thoy cojno in wo|l onoii,ih.

Another indication io the lite iK,nHe i. ,<, be found in the redaction of the
Rtvined Statutes of Ontario. The reviwH, the late Chief Justice DrrtK-r
JudKc.8 St,.,n^. (now of the Supreme C.turt.) Hurt,,,,, |>.,tt«r«,n and ilj
(now Chid JuHtice), Viee- Chancellor Blnk.-, Judge (iowan, Attorney.(Jeneral
(fornurly V.co-Ch.„celIor) Mowat, and Me«.rs^ U„gto„, Biggur and Kin«,.
ord, and after then, the Legislature, there reproduce as .section 44 ofch.mter
11, the oldauthorixatior, of tho j.idgu in all c;.m a. discretion to adjourn " from
ti.Mc to tnne, and l\..t.. any one place to another within the district ;-_ac..ui.o
they could not h;.vc tak.-n had they n..t hehl thut clause, m a whole, y.-t in
lorce. and underlying (s« to !<|K.;.k) tho later 'direoti..M nf f„a,iu facie day by day
adjnunntncnt, laid down *i section 47.

Aside from all this, however, and falftrtTj ba.k upon more principle, the c-n-
elusion rcnmins the same. Wherever the wording of a Htatutc can be taken for
dear, t)ie judge -must follow it, no niuttiir wint pn-of he may think ho ha-, uA
fMru. that it was ntft meant to 'be what it is. But wlure it is not clear—and
hero that much at least must be admitted—there erne in other considcralionn

*

elementary, no doul.t, but pertaining to a higher rule of criticism, and whieli
im^ be vi^, in tew enough wor.ls, from Hwarris (pp. .WL'-H). " ' It is not the
words of the law," nays the ancient Plowden, ' but the internal sense of it that
makes the law

: the letter^ .f the law is the body; tj.e sense and reason of the
hiw IS the soul.' (Plow. 4(!5.) "Every statute ought to be expounded, not
according to the letter, but according to the moaning: y^/ /,wnt in litem hwrelm corticf (11 Kep. 73). The e.dargcd interpretation of a law will penetrate
the soul and spirit of a law, and"roi.ch the intent and meaning of/ho Jegislator.

"

" ' In applying rules for interpreting statutes to questions on tKo effects of an
enactment, we can never,' ^.lys Vatcl, ' safely lose sight of its object. That
must be the truest exposition of a law, which best harmonizes witlfits design,
its objects, and its general structuro.'," (Vat., M: 2, ch. 17, §283>. "A .

thing which is within the object, spirit and meaning of a statute, is as much
within tho statute as if it were within the letter," (Plow., 366; 10 Rep. 101)."^ thing whieh.is in the letter of a statute is not within tho statute, unless it

be within the meaning of the statute'. " (Bac. Abr. Tit. Statute, I., 5),
Parliament, by this Act, uoquostionably meant fo deal with what were appre-

hended as two evils ^ot sufficiently guarded tjgStnst by the statute under'
mendment ;^T^-detention of members from tlieir scats, on the one hand ; over-
dilatorinesa of trial, on the oth-r. Against tins former evil it provided bj

\
J^A!^.



-'iww^nwfpr

SUPKUrOR COURT. 1879.

CIM

.

SOI

«" "Oting th t, in all omchi of trini not homin K«r« ,
'

ofth. member wm reouWrrr^. .
'^'""' ""''"''"'«"* P'"-*'"''

for the «kc or justice Un or^o^
' M "'

T'^'"'""''* "'K*'^ be re<,„i.itc

J3J Uor than the op„„|„, „f ^J ^^^ ^7^"™ "'»'• « 'H-I ordered for .

.hould It but b«,e b«,un the d„y Slfore
' P^'^Pon^men. of such trial,

AbrothflrjudKetoIdmoyo«t,.rday.
th)itliflh«.l..r u- .

'

w1.ioh he-ordered trialsJ ,,..e -Ko t he 5; ^^^

pr««,nce, the |„w com.nandV i „ to
' Zr"'"* ^' " ""»"'"' "•« •»'""»><"••-

Iv-'fore the House n,o„t^ Tl.i. on the mL •

'"'"""'"'• ^'•"' «J"y

-e that the law forbid, bin. IZJnl P ""r'''""'
""""'^ ''•' "«' ' ««"

•rial, it in true. h. .„:.de ^^^^^^^
J^',

*'"' "- ''- •'^''oro n>relf. the

bef-ro mo, or indeed wi.ho'ut thi' th t it wil 7 "
J""''

'•"" *'''' '«^'""»''
'

•'-t. prcnec, „„d , e,.n„ot for^a!^ i^'J:^^^^^^^^^
"--Po-

to suppoHO it near iti end. [ am 8.ti,fioJ tT ? o
"° ™'* "'^ '"""'"«

I..W, the po«,po.emc„t asked for har^be „I owed'o™ "' ^"''" ""'' P"»"'* ' *

i-y certain after thc8e«,ln„ P„..i .
'
^"'^ °''"°"' »«" "owBx on a

p-e„tiy order:t:z;tr;;rrf" "'''" •""'
'
«'>""' "-'•o-

.1.0 session, when iueb ulterior I 'no ^'^
r""™""^ "°" ""' "'«- «^

cnlty.
' ''"^ °'" "^ ^""l^t »>« «"anged for without dlffi-

Hsh and Scotch Acts (Ilk ou^^^ t^ ^ " P'"*^""'""" ^''^ EnglLsh,

billof par.lcul,.r. The ^ "
„d l'

''-^'-^P-'' -'''« »o montionof th

«.:,ki„, ruioHof prnctie th th«n, I ^^^'"'v
"''''' their ntatutorj power of

" 'i. Kvidence need o 'be a
.''""""* ""' ''•' '"'^°^"''«'' '''h- =- '

,
0.. «ucb particu^r::^^

:^:^::z:^:^x:^
-^- -^

I expense, and to in.urc a fair and effoctual trial in the T^'"^
"""ocesaarj

proceedings in the Court of Comn.on Plea, and »1 7"' '' '" '""'^'""'^ /^
^...1 otherwise, a« n.ay be ordered" T ! \! .kT.

""''' •"""' "" '» °«'"«

' Ploa« practice wa., foreign at fir made „„ 1 L
"*'^"''' *" '^"''» ^«'»"«'"

rnuhd it necessary to Wdow To ?„,'''
'^'r"' ^^^ '"'-. ^'-y. too,

"

Evidence nt^d not be «Z,^ »,
^^''"' "'"'*'' *" *'«'»« terms:-"!

election jud-" ^ on the1 • •
P^'L"""' ''"^ ''- Court, or either of the

^

;'-ion petitio;^ a ^ruj':^::;::;^^;::^:!:^T ^^-^^ ^^ -
to prevent surprise and unnfcess .rv A,n„

particulars as may bo necesnarj.-.

Wal. 2. No evidence shirts 'T"; '""^ '" '"'"" * ''"•' »"«> «ff«e*««J

th.^n,tenstate^:::^;;—^,^:^^:;;^^^u
iw.ato|tpyiid^,qdtftndingtnflttpport-tlHnwittfl,ort
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iM(#Mt WJiiBh hare #Hm alrendj raft^M% m f«rth in th« petNfen, without
l«*V» »f elw Court or jiudgp, and upon auflli «eia4ir^n!< oa to tho [MMtponanutni
«f^ trial, pnjmcnt of oonta, and otherwiac,' na tttij *# ordered."

Ou* As* [». 14-6] Rttffl like power to the ju.lm^ in catih Pro?lnoe to mako ,

ntfl«li *nd re«^niiod tf<< iH/eni»f tho Kn^Hidli ruloa (i>« Iriw. And under it tlid

Oftlpflw jwdgesBaff udopti-d on thU head Hih Rn»li^ rule, only ehanginK th«

wor4« ('-,(/' «f OoiBition I'lean," into "Hup<.ffrMr (*ourt« of Common Law; "

while woot yuertboo—our poaition lilto thit of the Hootch Judaea—hnve^niodi

fled it to read
:
" 6. KvidcD^i! need not be iitatcd in the petition, but the Court

<" • i***?*""J "'ilor »u«h partieulara as may b«? nrcoiwiry to prevent alirpriae

and unncoeaaary cxponwo, nnd to aocuro a fiir and effi-ctuul trial, and upon
Bttoh tcrnia na to coats and othcrwine aa niny be ordorrd."

It ia obvioualy mntcrinl that wo ahould atart with as clear nn IJen ya may be,

of the KngliMh practice on this head, fi-om which our own niuat thua bo held to

alort. Aa to thin, the leading rules arc beyond controverny. " The practice of

requiring partieulara," aaya C'hitty, [vol.3, Ooncrol IWico, pp. 612-(i, Arae-

-Ttwn edition, 183»5] '' ia comparatively of modern dnt'e, and probublj^ attribut-'

able to the adoption of general indrhUndm a(jd ij-ninhtm meruit oounto, aluo

comparotivcly of modern dnto, and not to bo found in tho ancient entries, aa we
6nd thlit declaratiooM for even Ujost ordinary KorvieoH nnd worlta were formerly

Npeoinl. [OHborno vs. Uojicra, 1 Haund. 2(5*. Lord Holt observed that he was
a bold man who first adopted such common counts. 1 Simnd. 26&, note 21.

It ia observable that common counts, as for g(M)d8 sold or for work and muteriaU

found, may .and frc«|U(l»jtly do embrace numerotwl^sactions that took place at

different times and upon diffcrcnt^ontracts nmHy independent of each other,

and of which the form of the declariition offirds Uie defendant in effcat no

information. It hn.s, therefore, since the introduction of those counts, and

principally^to prevent inconvenience and surprise from them, been the practice,

ut the instance of the defendant, upon a summons, for one of the learned

' Judges, as a matter of course, to order," &c. * =i< If the defendant fiiid the

particulars defvctive, as too indintinot, ho -may on suninnus obtain an order for

better ^rtioulars, sUting dates, Jte., on his praying for the same." TidJ'g

' PraoticJt^lllflrtl. 1, p.->698, Edn. 1823 1, reads:—"-If thw particulars delivered

under a judge's ord^r bo riot sufficiently explicit, the party to whom they are

delivered may take out a summons and obtain an prder for further parti

^and if, on tlie other hand, they are incorrect andjllBt sufficiently oompre
tl^e party delivering may have a summons and oroef to^jmaetid them.''

Practice, [pp. 113-6, Ed n., 1840], follows suit. "If incorrect o*. .....u^

qnate 't^rticulitrs have been delivered, the plaintiflTmay obtain an order to

deliiLer aB6^e»| pilrticuiiirs qontaioing new items. Staples vs. Holdsworth,

or to strik'

* If tl

or ansatisfa

ibetter partieu

off be insuffic

Loah't pnuitici

item improperly inserted, Preston vs. Whitehead. *

lartioulnrs f **^*syhich pr^e to be insufficient

'should obtain a juSge's order for further and

naannaK^the particulars of the defendant's set-

shout^^ll'^ for further and better particulars."

'ed. 1840} has it:—-"'The degree of particolarily re-'

/ ;?
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julM (l«pond«, of oourw,, oo*^ho olrounmUnw. • ^ jiimui ^^-i. -«, fc.

T.!"ir'

if tl.« pl„|n,iff co,„plio. with .ho orOor i« «» Ww», |fc|,U ^M^

^ .
". Ch,,p,„nn, A.I. «,„| El, 7«7; l>c,m.«n, C. J.. LUtkdulo letter-

O..Ur o e„oc.oa «. [,H7I. Wc,t Toronto; 8^.1,. f.w Journ.l. N "S.^

Zt . „ / -Xli?"^"" '"" ''"'°*' *•"'' "'"^ *^ '•""l boon complU with in™

t'^^amlr^'"^'"^^ '•'n;'''^-J »« •'"« -"'J. " Wa will not hold pTtio, rigor-

tic^^' Hlrr^
" t-pirit 0P4I.O ..c^ and rule., without regard to too oicj !

titu Hendcn„«j«V...,.t,h«,aid, " Wo will not dofoat inquirioa on anvtechn.oal «ro«-JdH, ..„d • wo aro Bot prepared to J^TlTy ZZorder unlo«, Mr. Cooka can .how by affidavit that l.o wil bo proju

^e contrary ., «hown, the trial can bo po«tpo„od. and there can bo b«t 1

.

difficulty or expcnao m a ci.y cano ; i„ a caao tried in a countrv Zn^ ihZ
m.«h«bj«,„.ediffe,«.coi„.lu, ro«pect. Jf the parUcuird fve^rLr,

"
reason,We ^)mplia„ce with the npirit of the order and we thinkTh!
.nu-t hold that the order ..a« be«n Leiently co.pnorwUh "

"' '"' "'

respective parties to each such offence, and for " the time nln«« 'J.»- -i

order fbUowod the word«.g of thi. prayer, with the added sentence : " And L

r„v . J '•"?""'«"'«'«. ow^pt by leave of .judge, upon uch termsff »n^^ani^4*««„t p„stpono.ueut and payment of co«^ as'm.y be ol
T/flTV '.'l ,

^'"" ""•^«'-«t««d to b« ""ual in Montreal.
Ihe bill of partibulars wa8 also, of course, given in paragraphs. The first of

cZl" V

°t»'^ nan'ed F'^ns
;
names as treated, 83 persons "and manyothers unknown

;
a^d adds, .'each of which pe«ons above ^med were trr.tSby said mpon^nt personally, «„d also by each of the said agente herein irs^mcntionod at-^he different m«„ieip.litiea in* which the l^nsTtS

.Uut th^ 10th of Scptembo.ia.t, and also on or about I nZl^Z ,^t No. 9 (for a charge of treating otherwise worded), indicates the rea-
Peotiv. p.r^n« n.nind undi.. M„. 0. muo^t '

^r^np ,̂ iSriuTibr » M- -

... J?
'

•
. -

Clajw
f».
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«.' *

/
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-tf —* » r^O.
hery, names a. bnbor, the rflbpondej}* and 79 others, and chnrges as bribed all

oil, therefore, m) with - man^ others " unknown. No.. 11,12 and 13 /fit

fb No iTl^^^f-r^
indMa the renpocive pe..o..<na...ed under vT

10 No 14, for " eorrjipt practices keptioncd in the 14th paragraph of «aidpetU.0,^ „U„.cH 77
p..f„s

as practi«i„« (the/ respondent not one of ther)
,

and 1(3 persons ..fe p,ao iscd on, with •' uiany /ther* " unknown. No. IG (furcorrupt pruet.ee., otherwise speeiBcd) names L the one hand the respond
•

"d 7 others,- w.th Others- unknown; J o« the other hand " tllT,!
agen.sol sa.d respon<^e„t " named under xfo. 14. No. 17 (for treatin. asotherwise ehar^ed m. paragraph 1 7.of the pej/ltion) indicates on the^^e hand r.
sjK,ndcnts.«en,s„am^d under; No. 14, an/on the other the per.so^ nau.ed a,treannguuder N0..8/ No. l»(for eertaUTeor^upt pr.e- ices set forth in p,.,.^^'

graph 19 9f tKe pet^,on) on the one ha/d indicates re.sp.,ndent's agents n.'.ued

,
under No. 14, and ^ the other hand Lues .1. persons as team furni.slux. »

and 7 others as co,r^ej,ed voters. To A which. No. 20 adds, that " the ti.n^
and place of the eo^.ission of the offelees meution.-d" in these several para- 'V
graphs were, as ti) time, on or about t be lO.h day of September last, and tie

'

Ban,, acts were repeated on or about th. ITth day „f 8e,4ember last, all**s to
phice said offences Vere con.mitted at t ».^|respeetive residences of the pei^-as

,_ herein named as acted upon as recipient .." It is under these item's to W {„.
elusive, that the respondent seeks to n strain the petitioner from makin-- .nv

.
proof whatever. In answer, the petition sr's counsel argues, tliat they are suffii-
ently in compliance with the terms of th< order given, and that they are, besides
borneout by precedent, and notably bj that of the bil^ of pvtieularsin .he
Jacques Cartu,.- case, not long since ciirr: ^d in appeal^, theiSupreme Court, Ut

^
in which the bdl of particulars made no material trpubio. On this latter head,

^^
I have made w1ut inquiry I could in ilontreal, and havft obtained a eopv of
this Jacques Cartier bill of particulars. 1 1. .understand it to have gone aLd
way furtl.cr than in the direction of makW ch.rges under_ge„eral heads, than
a»y other b.U ,s in Montreal known to hale gon.i. But, Son.paring it with the
bill here, h.s latter certainly goes far beyVd it. English election c^s show

^^
what has there been thought abu.se as to thil bill of particulars matter. In one,-
tlH> Uerdord case (reported 1 O'Malley ani It.rdcastfc, pp. 196-7), Mr. Jus-
tice Blackburn is reported to have complaiubd thi^t 184 eases of bribery had

.
been alleged, and only 5 gone into, and nonelof then, proved ; addin" "

I have
not known quite so gross.a case as this bbforl, yet>nerally ,he particulars have
been used very much as if they wereinteried to give no infbnnation at ail."
Here, by this general clause form of so-called particulars, the chaiges laid count,
not £8 a mere hundred or two, but by many tlH,u.sands. And yet^e petitioner
can argup, plausibly, that the literal form ott the order-Litself following that of

^ the prayer therefor—seeing half to have invitld a something of the kind.
But the question now is not of the abstLct sufficiency or insufficiency of

.these Items; nor yet, what r«!<j|irse the rpspAident *ay have had, or even may
still Tiave, in j-espect of tlfcfti. *Prom the Idth of December to the 2l8t of
January, when the trial opened, he did no\hin^' to hUve them ouide any

^i
'

^



STJPKRiOIf ('OURf, mi).

jnore partioiilnr tlifin tlicv nra Ti« i» )-

in evidonc coino. nn tim ,.,„»fi„ ,

•""• '"' "V ""J "»»

.- ..t icvo c„„, .„, IS tv,:„r; ; ji:'"
'"' -"'

•: " ^^^ *"-
not on npeoial term, »„,l Ji.,., T .

'
'"'' •'='"'"' '"^ "»• •''•llw or

forgotten ,J r,Till of
„' 1 Z '""''"'"''' >» ""' i' «•» "ever IS,

lion. legi,l„lio„) i, . " °1J™ !!' "' »"«W»I>" or oar «ontroVerl«l eleo,

» . moan, <„ th.t ond i!L „" „ L,I J! '.
"" '""" '"'''"' " "V b.

motion. B„t , ™le „„t|,i& Jl I^t ,1'LT .
$°'" ."'"'''°« ''^ ""

eight days from the 21 St to the 29^ rt^^^^^^^^^^
of ,uoh days. I„ the I.n.ford Je ^^^^^^^^^ O-ffl "'."r?

'" """

10, 1 1). „po„ application to add five neXis Mr T ^^ ^V ^';?"'*'''' ^P'

two, wherein it was sworn th«t thl Ta '
.

"'^"* ^^'t^gerald let in but

/ ui iiio uin 01 pnrtipulars and some time bpfnro the -:»i u
petitioner's counsel spoke of it as a thin^ hll ''*"' _^.® *'^"'' ''«g»". »»»«

and thi, .11-.^ • «
or « as a thing he was expeWing to brin" ont

Vi.

liaker.

»

.f

u

i i

t oofrapt promise by the respondent to a voter, ia

S
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met by an affidavit of the voter, that it is not true that ho hud such promisebut that early last November, under a feeling of annoyance and for purpose;of Ins own, he told two of the petitioner's supportcrH that such promise hadbeen made, and signed a statement to that effect, refusincr, however, to attest
It under oath, and that this had become matter of common talk and he fdt
sure petitioner must have known it. A third (No. 4.'1), charging corrupt
payments by an agent to throe several voters, i. the subject of sc-vera
affidavits. One of the voters says he was inquired of by the petitioiur
on he pomt, directly after the polling,%ut docs not clearly expl.nn wl. a l.c
sa.d ,n answer. Other affidavits declare it to have become matter of eonunon
talk that that matter was going to be brou-iht up. The fourth (No 4i) »charge of corrupt promise by an agent, is traversed by the party to whom ihe
promise is said to have been made ; who says; however, that he had a talk «i,h
the alleged agent, not resulting in such promise, and adds that he soon after
spoke of the matter to a known friend of the petitioner, through whose means

The fifth (No. 47), a charge of corrupt buigainby^n alleged agent, is traversed

'

by the party said to have been dealt with. Bc^des all which, an affidavit of the
respondent traverses the charges sofiit as they are personal to himself and
declares his own belief that the petitioner's averment that they only cami
to his knowledge since the commoncetnent of the trial is false. I

The affidavits of the petitioner and his counsel in rebuttal' explain the sen«fe
of the petitioner's original affidavit, as not denying that there may have
been runiors as to some of the matters covered by these items, or that some of
such rumors may have reached them, but affirm that until the late time indlcuteJ
none of these matters had been so got at (the parties srcnerally being adverse and
unwilling to give information) as to admit of their being safely put into form as
precise charges.

.

Of course, nothing in these affidavits can be regarded as in the slightest
degree raising presumption either way, in reference to the truth or untruth of
these new charges. We have here to deal with nothing but the previous que^
tion of their admissibility now, as charges to be inquired of by this trial. Are
they relevant and material; such as, for the sake of fair and effectual trial,
oughtpnmd facie to be here gone into ? If so, has the petitioner, by laches on
1.18 part, forleited his right to urge them ? Or (which is nearly th§ swne thing)
will their admission, if granted, operate any undue surprise upon th^Spondenl,
or involve him in unnecessary expense? As already stated, I have no dolibt
they are such as on general grounds rather ought than ought not to be here in-
quired of. I fail to sue that the petitioner has been remiss, to the point of hav-
ing lost right now to present them. For the question of surprise, on the res-
pondents own showing, they are in considerable part at least matters far from
new and as to whieh therefore he cannot be, properly speaking, in much trouble
on. that score. Still, but for the long postponement on the point of being ordered
at the respondent's instance, I should have felt it right to^ant him on this ac-
count any reasonable term of delay to enable him duly to deal witttbem. And

.
tor the last question of expense, the remedy. available Ijcs in the ordering to be
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J«s. O'llalloran, Q.r.. f,„ p,,itr„„cr.
"'""" ^""'"'•

O. C. V. Bufhaitm, IJ.C., lor tepoiidciit. .

.V-

SUPERIOR COURT, I879'

MONTREAL, 30th APRIL, 1879.

Coram RaiNvilli, J,

No. 1766.

p)htrtson et al. vs. Smith <»t al A. jct,
• a • \^ «r oviiin et al., &, /«tr, Assignee, OptJbsanlK

!•.•«• •
'^"•'"' •"••iniaining a «aj«tc conservatoire saoA nnt K,. »i,

p^».nt.ff« :.s rhe unpaid vendors of certain goods sold by the2 to1 d f I .be set aside, together with the seizure made under saidwl on th"!,.'
prior to the issue of the writ and the seiJr rde t^I ^^^^^^^
was .» po^essio. of and duly vested with „« the estateofretndntsTS.ng the goods seized) and hath ever since continued to be so ves^ 111.1

^:z:;:::i:::r''^-' ""' -^- ^^^ ^o,.owi„g- .iii^x:'

I"re lurl
°' '•'"* P^ '* «^"'^'« «* "« «'™««t Pa« chose ju<^e«ontre lui que sa nomination (Stant publique les demandeurs devaienten prfndre connaissance et appeler le syndic en cause;

aevaienten pren-

in.'ergtfd?.'^'''"?^P^'•'^
^•«" «>»^^«. «' la maintient, et declare que les

rrirt T"* /'r'''''^'
'^''^' ' ^^ ^""'^^ ^'^ d^fendeurs, ont 6^Mses par le jugement rendu en cettc cause le 8 mai 1878. et que le dit jug^

•It^Ztrrl"?!^^""^?^" ou preuvesuffisanU et'dansut^:

Baker..

/

«/
t

''m

aa»»^.*:il» -««.-wit- jamais-^urirar-tes marc
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••lH,Uon,tai.mentionn«5e8dnns|« d<?olarHtion,ot:.it 6Hnf «v,u.t I'insti.ution to IWligh et
*iiitk«tiM. dcvn.t otm|dtUerniii.6 par 1.-. decision sur le brof d., Ii.,uidafion forcdf coi.trc 'ioh,

bieus deo fH^HdolciuleurH, ium,6 Jo 1 2 av.il 1878 ; ct ddelure qu'A lepoque d/
de la eaimc filffSITh c«?tto ouho Io« cflFota menHonnd. dans la dite oppositi^
oon,,ne 8n.t .-quatrc-vin^t di^.,,cuf dcmi caissc. do tl,o du Japon (mnc.y4inc
half chests Japan tc-a), ces effets dn.fent en la prissession du dit «j„dic; ct que la
dito8ai.Mg6tuitilIdi..!cetir,egulicVe; ct, en consequcme, infirmo et annullo Ic
dit juKCuant rendu en cettc oau.se lo 8 mui 1878, ei. uuiant quil hiainticnf I

.

duo 8a.8,« et qu'il „rJo..nc aux d^fendeurs de livrer Ich dit« eff.ts aux deman-
<«^|. 'e tout avcc ddpeim coutre icH domahdeurs."

Ahbott (f Co., for oppo.iant.

Mitcmmtet^ Cn., for plaintiffs.

(H.B.>

Tierce Opposition nntnt.iined.

V-A--

•A,'
!<

f,*.
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SUPKRfoR COUJiT, 1879.

^^MONTRE'AL, 2kd JONB, 1879.

\
* In Chambers. ,

# Coram Torrance, J, '

,<
No. 1881.

Henderson et al. vs. Hendernon.

HiLD :_Th«t JnM .cflfon by t*o co-heir., one of whom 1« . r^ldent Md the other a non-rwident
theno«»-re«ldeutwllll)eheldtOKl»e«)cnrityforcoeta.

«"« otner » non re«.deiit,

The plaintiffi were co-heirs and joined in this action for an account against
the detendants, who i^sked for security for costs against both of them, onebein-
a resident and the other a non-resident. ' " .

"^

.
^JCJ. Maclaren, ^.C., for defendant, cite^ Humbert et al. y. Mimot 18
It. C. J. 217. i^

At,
^J.E. Bowie, for plaintiffs, cited Beaudrj, et al. v. Fleck, 20 L. C. Jur 304
- Per Coriam. The present is a case in which the two plaintiffs have distinct
^nterests. The defendant may plead a settlement with the non-resident plain-

. tiff with which the cotiieir has nothing to, do, and Humbert et al. v. Migunt
\would appear to rewgnixe, thYs, and that, where there is no soHdariti between
the plaintiffs, secui^ for copts may be ordered to be given by the non-resident
plaintiff In Beaudr^f et af. ,y. Fleck, the plaintiffs sued the defendapt for
breach of an agreement whit;h they jointly and severally made with him. I
order the non-resident plaintiff to give security for costs,

Bowie, for plaihtlfifc.

Petition,granted as to non-resident.

Trenholme de Mat^cn, for defendan\
(J-K.) ^

/

,jj

i \
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COURT OF REVIEW, 1878. I

XONTRE^L, 3Ut OGTOBBR, 1878.
'

Com»» Mackay, J., ToiEANCE, J., Rain viLLE, J.

No. Wt.
,

-

Morgnn vs. GinirJ. '

H«LU ;-Tli«t wlieri./««, tt arlirhi h.vo topn »er»ed on « d.-foudant in . d..A«ii „..„ ^ k

•"BUI win uc roveraea in Kevlew, and the cane sent back to tugulte.

Mackay J. Tlie action was for wages as a doniestic servant. The defend-

Th/d'r!,t'"
' f"f '

"'"^ "" ""^•^ by plaintiff with /a.7, ., «,,J.
pleaded that the detnand of the plait.tiff was perfectly unfounded

; that she ;everwasa servant ,n h.s employ, and that the relation of master and servant never
.ubststed between them. There was a njotion to have the interrogatories tnVe"
^;. con/e..,s, defendant not havinj, answered them. Defendant made no proofand judgment went against him. He now nought to have the judgment reverse dor want o, proof. Upon the wholo, the Curt here considered 'the ud^' '

oppresstve. The elann of the plaintiff was suspicious; she claimed T '2m nths, and dunng all this tin.e admitted the receipt of only $2. The defend-ant woud be relieved from default, a.d the e„,«e7e ordered fo be re-opTne
'

J he lollowing was the written judgment of the Court
»^

'•The Court * * * considering that there iserror in the said judgment thatthe defendant may have been surprised by it; and that it i, doubtf;i if tietto rogalones ,„. /«,„ et articles pf plaintiff could lawfully have been tak.a L
the defendant or to h.s attorney of. plaintiffs' motion to have the interro-^atoriestaken ;,.oco«/e««, doth revise and set aside the same ;. doth order Sa the

7tZ ?""*-''^'''^ '^ '^'""'^'^ ''"^ that parties,;iaintiff and defndantdopr^ a. they may be advised, and afterwards to judgment ; doth dJare thedefendant relieved from the default^against him now Existing upon^^tiffa
uletor faus et ,rHcles ; but said dtfe^dant shall be held to atswTr such oleror hke .nterrogatar.es on faiu et articles as-plaintiff may hereafter administerto h.m. No costs in either Court. '^ /

^ ««r aam.niBter

»r n • 7, f , . .-. '' '^"''e^'^ntofSuperior Court reversed.
JV. JJriscoll, for plaintiff.

«/. E. Rolidoux, for defendant.

1 .

'

"

w
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SUPERIOR COURT, 1877. .

MONTREAL, 4th APRIL, 1877.

" Coram VAFlNK/iii, J.

No. 1547./

PrettOH et al. vs. Paxton.

Z. A-; benjamin, for Preston et ul., oppocins » motion for security for <?o«U
for msufficionl notice, cited 11th and 55th Rules of Practice, rcquiriog one juri-
diCitl day to intervene.

'

J. Doutre, Q.a, for defendant, cited C. C. P. 24.
The Court held the notice to be insufficient under the Rule of Prnctioc
L A\ Bmjamin, for plaintiff.

^y^^;,^ ,,j^ ,,;j

./. DoUtre, Q.C., fqr defendant.

(»•«•)
.

,

,
COURT 6r QUEEN'S.BENCH, 1877.

.
MOTTRBAL, 15th jtjNB, r877. '

'

Coram Dor.on, C. J., Monk, $., Rabisav, J., Sanborn, J., TesmER, J.
THE BAME PARTIES.

"^'''
^^1]!» m' T"" "' ""*-"'"' '"^ "" *'"•"••' *" ^'^•'•y '°"°'»'»K '' "Ufflelentlhourtthe Monday wax • non-Juridical day.

"tucui vaoupi

John Paxton presented a petition to be allowed to appeal from the fore^oinij
jujfement. and his petition was granted, and a writ of appeal ordered to Tssue
^ :;ftoRiON, C.J.,' for the. Court, stated that the interlocutory judgment was

^ dcady wrong. The defendant moved for security for costs. Notice of the
motion was given on a Saturday for Tuesday following, the intervening days
being Sunday, and Monday which was a legal holiday. The plaintiff objected
that he was entitled to a clear day. Upoir that ground the Court disnnssdd the
motion. The Court below seemed to have gone on the lUh Rule of Practice
which is to this effect, that in computations of time no fraction of a day shall b^
.allowed, «or shall any Sunday or binding holiday be reckoned unless otherwise
provided for by law. This was before the Code. But the Code, Art. 24 snjs
that delays continue to run'oA Sundays and holidays, and the same rule applies
to all delays m procedure. The Code fiien the law and modifies rule 11 -If,
party showed cause for an extension of the delay, no doubt the Court'in itsdis-
cretwn might grant it. The petition would be granted, butjudgment would not
be entered until the last day of ty term, to giveihe parties time to take such
actjpn as they might deem advisable.

/
On the 22nd June the Court gave the followii/g order: "Seeing the judgment

^
rendered in this cause by the Superior Court/ at Montreal on the 19th day of

'June instant, granting to the plaintiffs acte t/f the disistement made and filed
«by them m this cause, in said Court below/ from the interlocutory judgment
" pronounced in this cause on the 4th day J{ April „ow last past, the order of
'this Court of the 15th June instant, grant/ng the issuing of a writ of appeal,

"

-" is berel)y revoked by consent, save as to cfista."

J. Doutre, Q.C., for appellant.

Z. N.'Benjamin ^ for respondents.
(J.K.)
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COURT OP QUEENS BENCH, 1878.

- MONTREAL, Uth JUNE, 1878.

Coram Hon. Sir A. A. Dokion, Ch. J.," Monk, J., Ramsay, J., Tessirb J
Cross, J.

No. 151.

'bavakd,

AKD

MARTFX «T AL.,

' Apprllant
i

RlHPONDINTg.
H.LD:-That whoro (h. <;oprtof Reviow ..M merely rpformed .Judgment of the Superior Court, by

\^h the dlwretion m to co»t« thus oxoroiwd by the Court ofReview.
."»e"P«

Sir A. A. DiBioN, ttt. J :_Tlm was an appeal from a judgment of the Court
ofKevicw at Montreaf, which reformed the judgment of the Superior Court by
d.8aUowin- the condemnation against the respondents for costs, and aliowine
the respondents their costs K. revision. Regarding the Court of Review, aswo do, as the Superior Court rWising a judgment of the same court, we are not
disposed to mterforc with their ^cision when merely exereisifcg their discretion
.n a question of costs. The judWent appealed fjom, therefore, wiiP be con-
firmed with costs. \

> « »-«u

^'l^igpri \, Dagas, for appellant. )fj^^-^
-^ «. C. eonarmed.

. .

Jf'»cmrMter ({• Co., for respondents.

(8.B.)

SUPERIOR COU^RT, i87».

MONTREAL, 28th FEBRDARVi 1879.

' ' Coram MaokaY, 3\

No. 609.

In re Pauteux, Insolvent, and Fi,her et al, Petrs., ,nd Beamoleil et al[
Assignees.

H.tD -Th«t Rood, sold wd delivered to a p.rtya'fterwrd. becoming Insolvent under the Insolvent

,
- WUt^JolvS r'^T'!^

baokby the unpiUd vondoXom the A^slg^ee^ to^^e
' TtU^hiTuTdS Act'

'"^ ""''''"'' •"'"'•" "'" """''"^ »V ""' '-« o^"'e writ of

\Ivl ^''"t"" \J^'\
'" " P"*'"'"" ^^

'

*''" ""P""* '^"^«" \ g«"J« to recover
back the goods soid^nd delivered bylhem to the insolvent. ¥.e delivery wasmade on the 19th, and the Writ of attachment issued on the 20th\)f August lastHowever short this delay m»y be, the delivery itself was compIete,Vd the go6ds
vested consequently m the ««ignees for the benefit of all the enSitors o> the1«tate generally. I must, therefore, reject the petition. My viewlare amply
«xpres6edinmywrittenjttdgment,whioh.i8 as follows:— \^"The Court * * • considerfng that the insolvent vendee got delivery and
possession of the goods^claimed by petitioners, add did not return them or notify .

/.

n
"F



•^ f«^^ p^^r^Tfm^-ffFKf^v^^i
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212 SUPEKIOK COURT, 1879.

In rpKniii. lu

rbkiTi'iul.

y

•— —
1

1

pctitionorH that tliey were not noocpted, to wit, at »uy time before the attach-
i"c„t under the Insolvent Act issuoj uKaiogt him, and that, under the oircum
«:u.coH, the property in Huid jro.)ds Um passed to the aHHJgnce, contestant-

, "Considering! that the In-solvent Act of 1875 docs not allow .hut, ,fter the
na..cl.n.ent under it creditors of the bankrupt, unpaid vendors, whose goods
.1-hvercd before the day of attachment, are in the bankrupt's hands in specie or ia'bulk, may retake what each may have sold, and so get preference aver the bunkrupt 8 creditors generally

;
that such preference is prohibited and any previous la.to the contrary expressly disturbed and vacated by the Act of I87S and that

uniformity of law in the subject ought Jo be held throughout the Dominion
;

Considering section 82 of the Insolvent Act'of 1875, and that under it'tLeel.nm of the petitioners must be held to have ceased upon the delivery of the
,.M,d8 sold, to the insolvent

; that the truusUu. hud ceased, and that, under Mthe circumstances, the petition is unfounded
;

'^Doth reject said petition with co.ts, distnnh to Messrs. Gcoffrion, Rinlret
iV Uonon, avooats du syndic contestant."

MmmaxUr d^Co, for petitioners.
^'"'''°"

'"^J*^''''^-

(ieoffiion rf- Co., for assignees.

(8. B.)
-

•

I

SUPEIIIOR COURT, 1879.

MONTREAL, 28th FKB8UARV, l«7i..

Coram Jette, J.
,

-

No, 158. ^

Shcruliiii VH. IffnnemHt/.

PerCdriam. Capias pour $52.35; motif, reccl.

_

Le defendeur contestc et den.andc le renvoi de ce c«,>;«. pour oHze raising
t-num^rdes dans sa petition. Je no m'occuperai que de trois de ces raison/d^
iltlcudeur pour deittander sa liberation.

lo. II n'est pas iiffirme dans laffidavit du dcmandeur que k diSfendeut lui est
pogonnellemetit endettd en la somme reclam^e

;

\

luitlle^'df""""^'"'
°' '^^ "'

""' "* ''"""'^' '''^"' ""''"""'* '^ c^Aised'action par

.K La ddelaration diffore essentiellement de I'affidavit, spAsialement en ce que .

lu didaratwn ne condut a aucuue somme quelcongue conire le di/endeur.
'

Lea autrcs raisons allegu^es sont futiles.

Ire. Raison.-Le demaudeur n'alldgue pas que led^feudeur lui soit perton-
Mllement eaiett^. .

^
.



«"(" ^H^'SJ, ^tus,'*-?- ^,,,^^.% -

SUPKRIOR COURT, 1879. 213

P"<H)rd« un ju«oii.of.t r.ipiwrU! nu ler. vol du Jurut n R I- • ^

Co ju^'..,ncDt est mnporto ..u 7 vol. L. 0. R.. p. 4-.6:
Je n'lri hiicuik- lu^imfioH i\ „u. ,«(.iitii.MHo t\ co nrLw^n* s

"

•

por.cr uno .,.U,r,,.e.Hi,.,. l..,i,,... .t .•„... i,.,:,,:'^'""'
^'' ""' """"'' '^"'

Or, dmrn re.sp.'ct; I'uffi.lavit -lomontro ch.ircm,„t o„o I, ,io.fo H.. J-<.- „ l
c«t ..no dette purcraont pcnsonnollo.

^ d<$fcDdour

2e Rai«o„.-^Qu„„t a la «cco„de r«i.on. que. I'afl5.l..vit ne IHit p^na voir oA ot<,u,„.l la c«u««d'«o.io„ a pri. „,uhs«„o.. la Corird'appd viont de ddoide7d .„! I

davir

""''^"-'*"'« '•» -""^'^ I"" '» d«5clarati«„ diffiro n.a,eriollo,pant do I'affi-

tl ^t vrni quo la Hoel«rntio„ „o conolut A „„c„no .o„.meauelcl„n„o centre le

AV^e'r «fc J/cCoriiV/, for plaintiff.
^""''"" *" ''""''' '=«?*'" "J«'t«<J-

-^oAerry «fe Z>oAer<y, for dofondan*. ^
(9. B.)

'
. .

.

SUPBRIOR COURT, 1878.

. MONTREAL, 28th JUNE, 1878.

' Coram Johnson, J.

'

• .

•

No. 74i!
'

^
4 ^le»*i» dit Behir VS. Lnjoie-

P,rrJ°i,""''r'?''
«''''»« '-"•"She .n«io„ in ,hi. Court .„!„« „„.

Aheiidu
*•.

lleiioMiey.

'/



314 SUPERIOR COURT, 1878.

••how. ^ut cun an n»»i«nco bo oointHjIlod \o tuke up the in.tancu ? That ii tbe
point. I can ««, „otl.i„« io the HtutUto or in the roason of thing, to fliwblo
•no to H«y that hep„„ bo onn.Htccl. It wa.«iid U.«t Ihcl^int irslJ boon nettled
.n the other Gour,

;
but I havo not b<.en ubio ,a get .t that. The .JJUh Sootioo

.•f the Act cer.un.ly
KJ^e* power to the MHlKnee to talcc ..//- provr.ding, for the

:7' "' «;^t''»«-botl. i.. .uing and dofc,.di„K -uit.; but that L. Zt ohv'

If the Court"!!!"

""""^ '"'"'"'' '""""'"° "" "'" """''" J"'^»"'^"«

" The Court |.* * oonHidorinj; that the plaintiff h qmliti dcnauda by hiiprewnt acflm, that the dc(end,.nt as «HHi«noe to tho ifisoWoot estate of Noel
1
rat & Isabel a M.Hr, insolvents, who hud been .uod in an action befoVe this

<^ourt by the plaintiff, and ha.l pleaded to the .aid action before their ip8ol»cn..y

beh'nlf •

°°"^"""""^ ^ *"''"^ ''"^ '"'"""^ ""•^ •»«••""J "'« '"id «uit on thvl;

'

" Considering that the said defendant P. <,,«./.<< is not by law compellable ^ „
to do, although he has the right in the interest and for tho benefit of the said"
insolvent estate

;

^ '...

" Doth maintain the plea of the defendant and doth dismiss the plalntirs'*
action with costs, dUtraifn to Messrs. Arohambault & David, a.tomevs for defcn-
dant es qualitc." , ,

/fo«.« .t- C. for plaintiff
Action dismissed.

Arrhambuult ct- Co., for defendant.

.;(s. B.)

^SUPERIOR COURT, 1879.

MONTREAL, 28th FEBRUARY, 1879. . .

"
- •

".

Corum Mackay, J.

No. 1607.
'

Marsan dit Lajmrre vs. Teuirr, & Parmer. T. S., & Dupuy, Opposant.
'

IlKtpi-That the .ervlce of . ,aMe^ft on the derendtnt and tier, Mi,i doei not ODerale »
\ tranrfor of tho debt due by the Utter to the former, and. conMHiuontH Irit Tatuchnjent under the Insolvent Act of 1876, .ued out and returned prior to thTlder'nTof•ny Judgment on the .aUie^rrfl, ha« the effect of vesting .aid debt ab.olutdy

"
lUeanelKnee to whom vald writ In addiewied.

"womreiy in lue

Per Curiam :—This is a tierce opposition, by an as-signce, duly appointed to
the defertdimt's estate under the Insolvent Act of 1875, asking to have the judg-
ment validating the minifurret i.s..ued In this cause set aside. The taisie-arrit
was served on the defendant and the tirr, sai,i prior to the issue and return
of the writ of att;,chment under the Act, but no judgment was rendered on the
suute^rrit until some timq afterwards. The plaintiff contends that this service of
his mine-arrit made the debt due by the tiers sai»i to the defendant his. But
1 caijnot say this. Npthing but .a judgment on the ,ai,ie^rrit could produce
that effect, and, as the judgme^t^complained of was rendered at a time when the
opposant (as the assignee in insolvW) had been ftr some time absolutely vested
with all the defendant's estate (inchiding this very debt), that judgment i»
plainly erroneous, and must be set aside. TfiTsiTmy judgment: '

" Ceosic

plaintiff th

thatiplaimt

" Con*ti(

not go b«

bankrupt, i

ni<>nt rcflpri

" ConsVii

unfounded,

lion ; imooi

Fiirmer, dr

ovrr to said

judgment

oil 1134.70

1877; fiti

contostatiuri

.
Dontro, att(

•' Tho C(

in thi'Banl

djiarc allege

NUoh other t

" And to

interest as a

all legal way

Doutre ft

, Duhamet

: (8.B.)

The Mi

IIlLD:-That w
»erv<

' iielzi:

whoi

Pbr Cijri

ttf a luiaie im

against Patri

judgment. 1

ID tho ease w
Peter, he bei

the judgment

\
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Thatiatbe

tfi to fiOftblo

I btion iwttled

i!>th iicotioa

np for the

I nut obliga-

!n judguivut

ttiidn by hii

i»te of Ijfot'l

before tliig

i08olvcu('y,

,

uit OD thtir

.»>rV

I;--

-^
SUPERIOR COURT, 1879. 21ft

nlldff"lt''h^
'^"'

"^'"'l
^"P"/- oppcwitlonTiVln Tain contended by

'

nof
—•"«["'*''- "."Pl-intir. judgment validating hin ,„Uiearrft ^„.

kit a r.
* "'"^"? ^''"P"^'"^ °'"'"' '^"-"•^ '•"ing been „.ado

„ iS '"J
'"""8 "'"'«"«'' «» •»>« 2nd of March. 1878, while plaintiffs jud.-niont rcVodr to wae and is of 27th of March, 1 878 •

P
'
""• J""^

uJr2ifll!l7': "'^r'"""
'"" '"•""••^•'^' """^ "'o «>nte.ta.ion of itunfounded, doth n-joot the aa.d contestation and maintain .ho said lirrceo,.Hmuo.

;
.n.con.«,«enee. it is ordered and adjudged that the said /.>r. . a". mE

irS! u tn V 1 "S ^^^^' '° •"' ^''« """" «f »I85.60, with interest
•134^0 from the 22nd Odtofce, 1875. and on 850.80 from the 18th Aug -,1877, ^.,h costs smoe contestation by plaintiff against plaintiff and un toe^stat...^^^^^^^ trC^'llt

)
UoBtro, attornojrs for siud lien opjmtant ,

'

.
thi Bankrupt Oburi^HT before the assijjnfie-^ Bankruptcy, in respect If hi^

«uch other claims against TeBsIer's estate a, he may be advised
And to thjj ^yment of tBc said above-mentioned sum of $185 50 with

.11 legal ways a|.d means, and in payment thereof, welfand truly dinelwrgod' ^

Doutred- 4, for opposant.
Tierce oppoHition maiutaioed. *-

,
Duhamet d- Co., lor plaintiff: ?! •

SUPERIOR COURT, 1878.

MONTREAL, 30th NOVEMBER, 1878.

Otram Rainville, J.

No. 332.

The Merchants Bank of Canada vs. Murphy, & Murphy, Opposant.,
lUtD :-That whero the re.1 debtor ottlKLptalntm 1. .uod under • wron« Chrbltan ««.. .„h k».

'*

P«R Ci;RiA*i:-ThiB is an opposition afin d'annuler by ^eter S. Marphi

agamst Patrick S. Murphy, and that ho is not the person mentioned xX^
r:L w"^ ^'t^!'^^^^

'»»« oPPo««ion. alleging that the^ suTj

pir rJ''" '*"^ '^" "PP"**"*' "'*'''*"«''
i^^''^-^ ^y «'«" Patrick instead (J i

^ter, he being the person who signed the letter of guarantee od whiclthejudgm«t ^ based, Md that he was served personally with the writ <

Mariuk
VI.

Ttwisr.

I I' I

•I'll

I.

1

* >r'"i



til '4

•.»T

«-^.„u .«»«««, •„,l d.ol™;...|o„, T.,.H„f;ot-wr«:Sr;Wly prorod! I «... of opinlj;
«.der tl.„ o„cu.u.t,.,.ce.. that tho dofond.,.. .,.„„ot no., hy ,„ „p,KK,i^oo I.he «i.«« r«i«o . qu,,,|„„ of form whioh o««|.t to l.«,o b«e,. ,,l«adod by ..«;
.«- d /,, >.... Am.ou«h «.«.! by . wro..« Ohrl.tl.n n,m„ i i. r^uJSSn

«, ther«(W, dixiiiiMwd with cone*.
"PP«»«<H<»n

A' lir''r»',r,f. for oppo.nnt.
Opp-whio,, dM,„i.,«,d.

UrthuMt d- /I l/„„„, for pWutun.

COURT OF QUKKNS nENCH, 1879.

MOWRKAI,, 4th FKBIirAHY, l8Tt.

Ccr„„ n<^. Sir A. A. !>,,„„», W.^J. »|o»«, J., R..,„, j., t„„.., j,.

Ik
No. CI.

WgTll,.,

AUD

HARK AU,

Api-ilunth
;

RUPOKDI^T

on ?4 Ttttr 'T'T !"•' ''•'«'»'-'«*' '^^'•-'J -dor the In.soIvent Ac

fj d'tent io'lT"
*':.*«?"«*•* Cf'-ff-* («>«« of the appollaaU) recovered

dent .„d that tht respondont nome time ^terwards became insolvent under the

I dtnThe t;:.
"'^

f^^'r." r''-
^^o ^"^^ I- "'« '«t of creditors he

ChJZ"
'^^'"'"7'''* ""''" '«'d J»'»«">«»t as a debt due to " Heoriette

Chaffers, simply, without stating that she was tutrix to her children Theiuy .a theCoult below thought that this was a sufficient compliance w^ h
l^.e requ-remenJof .he Act and wc see no good reason to disturb i^s jXiiicnt. rheju.%taent, therefore, #ill bo confirmed.

,>'''[ y -
,

.' "
.

Dnutr^^r^ f u
Judgment of S. C. confirmed.JJoutre & Vo., for apipellants.

Loranger & Co., for respondents.

-'rt
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I

' '
'

BUPKRroa COURT, r^TH.

MONTRIAL, Mtn JUNi, ||7g

Wo. 7»T.
'

\.
, .

Mho: -I. Th.l <»»|fr*. ,Hirtrl,hiur,HtcUim, u. I..«. in., k. «>.

•« «.» .i.« .ru.. .m..u... J, ,.«.ztz :»! ?Im Til' r' ""' ""•"""• «"""i-"V

' ^Ar,:rrr:!::x':trj:r;:,,''- •"*"" - ••«•" - •

mill was un action to leoover the nunmf ruti Rn ii i

.«n, polio, „,.„M b,,„o «i,, i*^i;j:x;'' I

"""•'"

.|uono«of a firo whioli occurred in »l.« . >
^' ^^' ""** '" °«n»*"- '

I'Hth Novci„fK.r. 1877
'""'"""" '^'^^'^"^"'^ "' »•'" !">"<'> <>" the

The i„Hur„„„o y«H for $«ftO, di.tributod a, foIl„^
:Un bur r<M)ni and ««|oon furniture iiik] fi,t,,n.« i„„l„^i imd fixtures

™ "»<i Mturen, inoludin!<j|^uNHware, inirroin

2. On «t«cic of HqTo.^;*'^o;v;;";:g;'^-;:
•-^ 9m 00

, •<• On sodn water fountai'n .'.

"**" '* '^"
.

•» Ongenerui hou«ehokJ furTiiliro* ali^ifllcirUnr'biidt'V/Vr''"*
"'^ "" "

•-"n« app^rel. ohioa, g|„si. „„d •^^U-waro"!!:
'

::;!::'l';::;;^;;^:3,, OCT^

<lflO 00
And the «3«1.50 were clairned a, the lo«, sustained by the fire

^"
The defendant pIcdcdaafollowH—. « "jrinc ore.

voluntary and extra judicial oathn'^h I. \ /" ^<'* '^^ »»»« -"PPr^lon of ~ .

t <i

. (

• 'i

\;.
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J '

y

*^M r'^*';f"4*° ?."'* P«per-writlng herewith filed/and to which the said defeiidTt^Wijj.u«. hewb, 8iH5c.ully rcfbrs as forming part hereof;
^

5^.
. "iifrfduW

.'"'* '''"''"'''"' "" «o>on.nly mado as af«r««aid was and is false and

•
•

':

.,v
"*

i*' "^t^f
"*"^ *^'**' """'"'^"•' '^*''''*'' *'^'>« ^'^J '^«'^*«'t the paper,wnting h.^w.th filed, as the defendanfa exhibit nu.hber twq,^ude andSed

plant ff,d,4 falsely and fraudulently represent and aeclure to the sa^

^
that the loss oeeasmned to him by said fire amounted to the sun. of a.;69 50, and

ftndtr ' *'l%^'^'tP'r'"f'
did fraudulently elaim to be paid by the saiiX

.. fendaht, as and for his loss under ,.id policy, the sam of 8565.50;
* '

' '
That thereupon, and withoutfwaivcr of any of the conditiois of said policy the_ ; -auj plajnuff and^efendanpj^ the paper-wri^^^^

ant 8 exlubit nuijb^r three; made and signed by the said plaintiff and the lawful
agents of the sa.d defenduni, in terms of condition number eleven of said policy
at Mont,real, on the 3rd day of December last, it was agreed that Jo^^eph bS^^^
and WilhamMcMaster (together with a third person to be appointed by theJ
If neces8ary),shouId appraise and estimate at the true cash value the loss and

,
damage by fire and water to the property of saicT plaintiff i,,8ured bnder s'aid
policy, aB^i, by a, writing signed, by said appraisers m^ihe foot of Md.paperi

'

.anting, the sa.d William McMaster and Joseph Brisboisdid jame jihn Ash tol-..:-.. -.act as umpire; ;;::,.. ._ v.,,, f^~~~~-^^.^^-p l''
, i

That, by the award of said William McJfaster, J^SeFBrisboisi and Jolm^Ash, made and signed on the fifth day of ,December lasf, herewith filed as the
defendantls e»h,bit number four, they unanimously cerilfied and declared (as

tlJ^ATLr^- ''''''''''' Mc^,^lla.e,anLed into all the iteLs
,

J^*"'^^''^'* ^
"•« •*«">» of 'o» --i d4^ by sail fire, and that the tota^

^
losssmd damage thereto amounted to the sum of two/hundred and ninetyJ

I

dollars and seventy^fivo cents

;

""jr-vuB

And the said defendf-At saith, that the said several representations and de-
clatations of sa.d pla.nt.fr as to his loss by said fir«, and under Said policy, were

, «""*"«S'-o««ly^«?gerat«d,and;wereand are wilfully false and fraudulent, and
'

T^^'T^Z'^'T^ "''^ *•*"'"*""* ^ '^«''"»'* »»>««'''l defendant and

^
And the 9aid defendant saith that, in the daim^ade by the "saidf plaii^tifF for

h.8 loss under said policy, there was and is fraud, and that the plai^^ was and is
gu.Ity of false declaring in support of such claim, and that, by rearon'of the said
several^pr^mises and by |aw, he, the said plaintiff, hath forfeited all benefit under
«aid poucy;

And^he said^^defendint lastly saith that all and every thd allegations, matters
an* th.ngs in said declaration set forth ^and- contained .(except ijj^o far as they
arehercnbefore expressly admitted to be true. at« fal^ untrue, and unfouD4ed
jn fact, andthesatd defendant herebj expressly denies the same and each and
averj thereof

;

.

—
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Wherefore the 8nid defendant Dravs thnt K., »u ^ ~T
'

.^^fhe said Court, it be declared aTad i^^. r^^'^^"'*"*
7'! -^deration i^„

feifcd all benefit under said policj^andtat tte il^ . ." •

'''"'"'"^ ''"*'• '«' ""••^'->*
be hence dismissfld -Jfi. „„„r : ^ ,. *

*''*' ^""^ decLration and action mn. «"«»ic..

At.tho trial, the defendant referred t« th. r ii

**'"7'^-

the proposition that the S-s e a"!^^^^^^
^" -PPO^t of

the value thereof as setJ^t in aJfiT f ^ '^ "^sa'ding his loss a^
tablished.by theoisel," Z^'ret^^^^^^^

""' " P^^^'^ ''' *"« •"••'.-
in the plaintiffi, cl..im

:

«"'er circumstances of the case, fraud

7 gingham-Levy vs. BuilHe, p. 349

the4.5^2: Cl'^cf^'
^3^-..ce Company, 276, and specially

th^Ia.^e^n^i^'V^goS^ ^"' '^"'"^''' ^"P""^' »«5, arid specially

And the fblbwing cases in our own Courts • ,.tffe^ .^

^^G-,r
.. W.VS. The Monarch Fi. and Li., Assu.nce Co., ^L. c. J. 100

Jhomas vs. The Times and Beaco. Fire Assurance Company, 3 L. C. J. U.
Sfghetti vs. The Queen Insurance 'co., 10 L C J ' 24^ 9 . . , vrBoll vsvThe Hartlbrd Insurance Co^Slsi^nl;^ m^i^l^""-

''''

^r^^t::;^;^^^^ .ossby

Mlicy is for. «650, and da^d 19th ju^" SH TftltT'^r^' *" ''"^

h/j claim, and swore to it, fcr fheYuJ;*!. V
'^'^?*''^.fi'-«' the plaintiff made

parties, under express resermion of hT^ «r. '"f
^'' '^'^ "' «««»• ^h.

ag.-! to aseertai'n the aS oft b^tS f
"" 7^""^ '" '''^ P""«^'

\
the amount at «291.75.--The lintTff „^

"^ tration, and the arbitrators fixed

.hat amount, alleging „„7^,SI "^
7,^^^^^^^^f -^7 f -mething over

Wde a declaration of loss w Ifu rfolse and f f^
^^"""^ ''"" *•"* '"«"«'»

Uefit of the contract. TherhlCnlrt, n^""^^^^^^
"""^ ''''^ '"'^^'^^'^ »»

^
ebce,as totheamountof theToss whrh wLrt "7 "^•"f

"""^'''^'"° •^^''^-

i^Wred
;
but there is nothin^^Lrev r J^nt mI''

very farbelow the amount

•tf^ which,«„der the circum!t7„eT ?^k
'""'*''*""* «^^^^

4vtW8thcondliob7r^^ fraudulent and faui

fi.rfeibid all olaim-under the Lhcv ^n^ v
*•>«"'"-"^fnces, the plaintiflfhaa

^^^
m the policy, and hts action i^-tlierefor», dismissed with

I

%M Avyi, foif flaiotiff. ,
-Action

ife/A^e^5e^A«»c, for defendants. ,*
fan ^ ^^'\ '

. '

' '. -..' 't

t

4:
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I
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COURT OP QUEEN'S BUNCH, 1878.

*'0'*fTREAL, 18th SBPTEWBER, 1878

A™<^t,„. 3,. A. A. D„.,„„, c. J M„„K, J., B..,„, ,., T^„.,,^
Cross, J.

No. 130.

VILLENEUVK,

4WD>

HOLLAND,

Appillaht
;

ca«,a flvc days after, wl Fv »e, Tdt «V1 X ^'"' f*"'
"* "'P™" """ P""""* '"''

• homologated X'"'''*"''»»""'r«*'''«v'^KbeenfrreguI„ly.„dllIeffill,

This was an appeal from i^MnvX^mA^yamd ^.f »i,„ a • «

and d».,ib„,i„„.
^ '>""»**'""S tl.c report or judgment „f ^„|,^,i„

.< The Court rendered tliofollo^in);judgment —

distribution fussent czpiri; ^ ^'^ '
"'' ^"'. *'""*^«'«' «« "PP«" <»«

,
port do distribution „ e.d «(Bch,! p r e 1,„„1" f".""'.'ri™ '« Ji' "P'

Doutr. & Co., for appellant.
^"'"^ "^

^"^^T ^"'^ '''^'•^•^•

P>-6m8t A- Pri/ontaine, for resnofldent.
* ;^

>a„:
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I

COURT OF REVIEW, 1879.

MONTREAL, M.r MA«Clf, 1879.

Coram LokaNoer. J., Jo,',^,, j^ j^^^

No. 619. ^

..^J.

'^o. 619. ^ /
In re GMreu.r, Insolvent, Wd (?«>•,/„„ „fc^i oxX * /

UKLD ._Th«. „„d,.r no clroum«fanco« can a hvDotho«.«/ .J

Justice Torrance in the Superi
'^

'^f"'
7""

f^^''"- ^tr.
1878:- V ^ Z/^''"'*

"'^"-"-caUn^ the 30.1. Deccubey;
•" The claimants claimod IKf^ «p *!f • , \ '

"-filed a r^tro^oranviote^CJ^^^^^ ^'^
.ubscquont credit^, mentioned i„ ii!L!l u

P"" '''"\' '" P'-^^^nnce to
-location w^50'ofpri„cL,"„d£';

? f ^''" r ^^''•-'' '"-
12tl. Oc^ 1878, bei'« two'!rrs five I' / "T '""' P '''"^' '^^«' '«

testant^ntested this collocation tnd alLTl' f" ^'^^'^V^y'"-
The con-

"Pon the proceeds of which both"oV t' eff T^^
"''' ^'"'^''^'^ '" '^"-'-".

on lOtI, Dc.cen.ber, 1877, and tha lo if ? ^' '""""'^•^^' ''"'^ been' soldm December, >877..waU;l7r^^::r;,;^^^^^
'^"'"

1^^ '''^^^ ^«'«. *«

^ocatu-n of the cluin.ants nr^oL^Z^l^^'j^'r^^ •-'^•-" ^'- P">per
at the sale of the land in question fl.„ .

cI:m,„.,„,,s answered that
'^epriceof Sl,0^, and JlheS AtrS* '~ '"^ «^Juaieur,..iro for
"o";;y #id be paid o„ ti„, day fil^rth !j Jif'T. "' ''^^ '" p"^""^-
^e date of th.> adjudication

; that n„ part . " ,h 1^

""-'"'' ^'^'^ '"'--' f™™
^n paid by contestant, and in conseoTence t

''"'^^^.'^-y ^^ interest has
<lamage, and are by (a* enti led to?«;„"':'' '''';« ''"'-'« ^-ve suffered

"The facts are admitted -.nd 1 ,
' " ''''''"

"''P'^"'-

circumstances, the claimants Should belit?":'!:" '\:""'^^' ""''^ ^''^

sabsequent to the adjudication. If til ar^i . ?• "" "''^'^^* '"^^'•"ed

jetthe benefit of it, for ,hey are next 7o ^^^^^^ '' the contestants will

734, that rnterest is collocated up to' the divnf . 'f.
'''« S""^'-"' ^ule. C. C. P.

the claimants lo.se it, the contes"!^ , .1 u^ ''V''^'"" «"'^- »"* hero, if
•and and the price of it. A t ro.h'rlV: ^ '"'' "'" ^"^"^ ^"'- ^'•«

examination of the dividend nhoTl , .

"""' P'"''''"*^ '"""self, and the
^

the claimant, be J::^tm\t2: ' ?'' ''"'' '' *''^ '"'-««* P»y"We to
collocatioo in favor of tb^coSs lut •' ''''' '''" ^^ «^^^^ »« ^^^

ti<tttfr 8omrTifinrcomiie'd^ai8? ! !*

^"'^'^^^ ^^"'^^nre-mme aepuis la promulgation de oe Code,

'',>

;-*
<.

f *^;.': ^.. ._
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V, A

^rdon et al

r^

:/

.1

re G<n«rouxjlotDtyia cliiusc 77 dc I'uctc dti ruillite ^e 1875 a appli(|uj Ta disposition auz dis-
'"

iribtitiynS/tn faillite, nul cr<?aricicr hypoth<Scaire iie doit 6tre colloqu<$ pour des

intiSrcitH subst^quents iV I'adjudicution sur le capital de sa or^ancc

;

" Considi^runt quo sur IVxpropriation inmobilidrc le cr^uncier liypothtScaire qui

8C portc adjudicatnire ct qui, au lieu dcdonncr son prix, donne !c oautionncment

qui Jui est loi-siblc en pare! I ois, nc doit p.i8 ile piano et de plein droit d'intergt

sV son prix d'adjudlcation, ct quo^d ins le c:i8 oA sur son cautionneinont 11

aurait proniis. payer scmblables interCts, supposant que ccttc promesse fut

conclusive contrc lui, ee qui est doutcux, tela intdrdtS' ne devraicnt pas fitre

iniputJ5s sur les iniereis dcs cagitaux des crdanciers colloqut^s devenus dus

ou\ pretendus fitrc dus subsdi|ucn)mcnt a I'adjudication, mais que oes int^rutD

demient «tr6 dttribues aux "creimciers non colloquds pour la totolitd do leurs

crolinccs; -
•»

'f Considerant que dans lojugcnient eontre lequel les contestants se sent

inscirits en r6vi8ion, savoir le jugcmcnt du trente d^enibre dernier (1878) (^ui

a accorde aux'dits Dame Grade .Gordon et consort la sonime "de soixantc-et-

six piastj^s ct quinze ccntins pour int(5r$t8 devenus dus sur leur croance depuiij

la daie de I'adjudication jus<]u'4 la date du'projet de distribution, en rejetantU

contestation dc la dite Societd Mctropplitainc de Construction et coqfirmant la

feuillede dividende du syudie, il y a crrcur, Imfiruic et annulle le dit jugemcnt,

ct proflddant a rendrc" celui qu'aui^ait dft rendreja djte Cour en cette instance,

retranohe de I'itcui lu dollocAtion ;iccordec aux dits Darue Grace Gordon et con-

sorts, la dite sonimc <^e soixuntc-ct-six piastres et quinze ccntins qui sera par Ic

syfldfcaistribuee suivant les droits des crdaticiers et le prinoipe ci-hout enoncc

contrc H5S dits Gordon et consort av'cc ddpcns dans la dite Cour Superieure

centre las dits Dame Grace Gordon et consort en faveur de la dite contestante,

ct tivec lis d^pcns de cette Cour de Revision . contrc les dits Dunie Grace Gor-

4lon W consort en faveur de la'ditc dbn testa nte."

jBethjfm if- Bi'tliune, for claimants.

F. 0. ^iuj'ref, for contesf^kt.

Judgment of S. C. reversed.

(S. B.p

.f -t

.i^^-'v

ITGF

"h

COUflXOF REVIEW, 18T9.
'

MONTREAL, SIstUMARUH, 1879..

Connii LiOKANGER, J., ToHbance, J., Jette, J.

.
'/^ No. 109^. .,

, Beth line et al., in qwiliti, vs. Charlebois.

SkLd:—1. TliHt llif only iirescriptinli aiipHcablo to nrrcara ofixniet rentes (ina'dc renter cdrulituiet

uiider^lif .Soigiiitii inl Acts) (Jue up to the tliiifi the Civil Codouf Lowpr Canada canie into

force, is ihat of *} years/ and the prescription applicable to arrears accrued finctf the Code
that of 5 year:!.

, ,

2. That for the purposes of prescriptjon said rentes, which are payable annuaUy, are not

held to be due duy by day. >•
^

3. That iutcrruption of said prescription, as respects arrears amounting in tbeaggregate t«

more than $50, canuot be proved by verbal testimony. !

This Review was bad from a judgment of the Superior Court at Mootrell

^^Mackay,^.-)T^ndcrcd-oirthe 20th BBcemtrciTTtSTgf
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The action waa bright to recover the sum of « 126.24. for 1 6 years' arreors of
<r«.y.,r^r«(no^ called rente, comtU^ie,), o„ a lot of land owned and occu-Wd dunng that pcnod by the defendant ifl the Seigniory of Rigaud, and which
^ere due and unpaid for the 16 years ending t^o 29ih of September. 1877- the
annual rente being $7.89.

' ' " »

2!)th September t877 f«39.45), contending that the remainder of the claim
tad been prescribed. And by his pida, h, reiterated his contention that all

The pretensions of the defendant wore sustained by the Court fiVIackav J )

A the trial the plaintiffs j,roved (l^ the parol cvidenceofvMr. Fletcher the

877 had been delivered to de endant. and that he acknowledged its correetaes.

At the final.hearing, the plaintiff, contended that the only prescription legally

our Cml Code came into force) was that of 30 years, and that the prescription
since the said date had been interrupted

e prescription

ti^''!^\&r:^^'1^^^^ ''«*'> ^^^-^Voint., holding,hat under §50 of the Cons. Stat, of L. C. x^h. 41, and under our old law

''

the r.«^e. accrued to the date of the eode were subject to the prescription ofVyears and that the verbal evidence establishing interruption of prescrip on wa!ilicga as the arrears due exceeded in the aggregate the sum of Jso.
'

subltTbat^th
' T

P'""^'.ff«;-0» '•'^ fi-t P«'"t. the plaintiffs confidently
^

tT A
"^^ P^^'"?*'"" kn^Jl'n tothe law. prior to the let August

ri eVflT;; "7" "' "" '' ""'" " '"'" ^'""'''"•^- representin: tieprice of land, as in the present instance, was that of 30 year.. PotJiier Trait*

J*
fie/sp.325. 2Grand Cout. de Paris (on Art 124) p 518 ctZ^

t f T f i, L o^-
^•"^' P-^53,\nd authorities therein cited Gons^Stat, of L. U. eh. 50, §1. Art.^^8, in the codifiers' report on the subject of

*

^^:22;o!;^:uri:::'^"'
«^- the change m the ^a..^ embodied .

So much for wM the learned judge designated as " our old law." Then as
=

\ eeffect of §50 of cl, 41 of the Cons. Stat, of ^. C, also relied on^ th

Z t
J«Jse. as eafeblishing a. prescription of 5 years prior to the Code it i!

tit thefifi f "''•
r^""'"'^^'""

''^'^ '"S""^ *^ «-•> «^«-- Andtfia the codifiers and legislature so undpr«tood the matter, when the Code was^ . c^, from a rete^Sce to art. 2012 which limit;^.^^^^Zwiguior torMils arrears to 5 iro>.«. «„j :; ___. ^ ,.£. . ^.
ygkrS) nnd, in support, i«feftH» ghrof ob. 41 (T

n«thane
TS.

Cbarlebola.

' i.
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BMhahe
V*.

Clwrlcbuii

the Co»m. Stat, of L. C. ; wliereiis no suuh reference \i8 la^dc ia support of ggij
Article 22r>0, which cstublishcB (-/« new law) the Are.»cription of 5 yoara, ag
rcgardit said urri!ur,s of /rNffH.

\

ABHUuiinp^hort'fore, that the only prescription JknowA to our law, prior to the
Code, was ^t of 30 years, the new {)rcscription*crcatu)l by Art. 225ft cannot
apply to arrears of miid rentiH accrued prior and up to tk\ 1st of Aufjusi, 18C(5
inasinuch as Art. 2270 of the Code proyidA* tliat prescriptions |)e'^uri before the
Code must be governed by the former laws. This »|ue\tion wrts^ rai8e(} Und
decided in this sense (as rcf;ard.H arrears of intere-st) in this Supreme Court in

the ease of Barling vs. Urown, 2lst L. C. J., p. 1^, and alsb ih^this Couriin
EeView, in Smallwood v.x. Allaire, 21 st L. C. J., p. 104>. \

^

^
It is submitted, therefore, that the plaintiffs were entitled toWeover the rente

'for the years 18(52, 1803, 18lW, 1865 and the broken period of\1866 tip to the
Ist Au<^ust.

As to thcrif^ht to recover for the broken period, the plaintifft' roTer to the

•following authorities, wliich establish that, notwithstaiiding the, /-pw/e ntay only

be exigible qji the 29th of September of each year, it is neverthclLs due and.
payable evory d.iy in' every year that the defendant is in possession of tjje---1

property cliarj;eable with tiie rtH^c; Pothier, BaiU Keute^^o. 2(

Guyot (Hep.-) vo. Andrages, p^6Gtl. J^Uft tftcpr^ToT ArrC'rages,

677,. __-—.,—r

—

'-":'"":"" ;' " ,'\

Therf!«/cfor the years ,1802 to 1805 inclusively (couniing to, the

•September) amounting to ..........."......$3156

And for the broken period of 1800 (to the 1st of itugust) to.. I., 6^67

467.

l.p.

Sthof

The phtintiffs, conse(|u(>otly, ought to have judgment, under any circum-
stances for 838.13, in addition to^ic $39.45 allowed by the judgment.

Then, as to the arrears of re/e accrubd since the 1st of August^ 18Q6, and
which were subject to the 5 ^ars prescription, under Art. 22y0 of the Cpde,
they amounted (apart from the 839.45 allowed by the judgment and aboat

which there is no dispute) to $48.<J6, made up as follows :—

,

*

For the broken period from 1st of August, 1866, to 29th September,
1866

, ....'... 1132
For the years 1867, 1868, 1869, 1870, 1871 and 1872 (6 years) ....... 47.34

$48.66

It is with respectto these $48.6^, which appear prescribed under Art. 2250,
that the question of interruption of prescriptioB arises." .

Art. 2227 of our* Code enacts that prescription is interrupted oiviUy by o«y
acknowl^mentvhieh the possessor or debtor m»kes of the right of the pelteoo

against whom the prescription runs. And the Court of Appeal decided in

'

Walker & Sweet, 21'8t L. 0, J., p. 29, that, notwithstanding the provisions of

'^rt. 2267 of the Code, " the short prescriptions referred <jto in Arts. 2260, 2260,

2261 -and 2262 of the Civil Code are liable to be reojounoedrand int^upted in

the manner prescribed by Art. 2227." >
,

'
.

"'v ":" - / •

^'^^
'
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»rZ™ f •

'«'"»''"«""»" ft«".aifc«»tc..i,„, h.,. been „.„Ld

!;T::^ire::::r:!n,zrsi-^^^^^^=-
amouDts to the limit stated in these 1,W8.

' ^T """^

If the debts here claimed (aamolj, 7 years' arrears of annual renteJm nntanse from diflFcrent causes, theycertainly were contracted at different fn,"These rentes arepayuble by the iTendant merely as^the resu t of h r^UX"of the lot dcscnbcd m the declaration, and for the years or period8^rr„Th
actually possessed the lot (Art 99 of the Cont/de P«Lr The^^^^^^^^
therefo.. only became the .eb.,r of the plaintiffs^ feT^^; of^te 1^^^^^^^^
5h.ch the lot .s chargeable, from day to day (according Tpothier;WTnSMerh„, foe. 0..), or from year to year (according to the holding apparency"f.he leaned judge) and, consequently,, became indebted to Ihe pJSs on a

fZ r " ' '""^7' '*"'*" '''"'^^*« «' debts-contracted by hL at diffel

lof JssT'"''^'
'''"'^"''^ "^^ J"'^^'« calculation) formfdX

Whether, therefore, the aggregate of these debts w contracted at diffe;ent
'

T'\^f:^f^ ^ «»'^y «55.23 or only 848.66 would seem to be iZ '

tenaVandthut uiider the law aslcontained in our Code th« Ll . V

On the whole, the plaintife confidently claim a reversal of th« i.,*;™. *
""

G^offrum, for defendant, briefly submitted that'the judgment complainad ofwas m all respects conrect, and asked that it be confirmJ forTher<^ZsSed
JaLll«dMmod4udge-wW^j

|
tf<HWttBeedit.

tor tne reasons .assigned -

B«thiiiM

Ckwtobotab

'i 'J

J

Mm

/„., . f.-....

J.
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- J)«thnDe

^^

The following waa the judgment of the Court of Review —
"Con8id(Srantqo«outrel.«,mme de («39.6B) trento ncuf piastres et ciilqoantecnq cent.n«, nccord^ejmr le jugemcnt contra lequel le« domandeurB sesont pouvuren r6v.8,on, dtant pour cinq ann^es d'arrdrages do rentes conHtitudea reprd"

eentant les ci-devant cens et rentes seigneuriaux duH par le d4fondeur tenancier
de la seigneurio de Rigaud, c'eat-Mire pour Jes anndes reapectivement ^hues
29 septembre de obaoune dea anndea 1873, 1874, 1876, 1876 et 1877 desaueU
arrerngea et dea droita et croancca roprdsentant le domaine direct de U dite sei
gncurio, en vertu de la commutation opdrdo par I'aote aclgneurial de 1855 et se.^amendementa, lea demandeura ont aujourd'hui le domaino utile 4 titro de Ida
taircaen/efeicommwde feue Dame Marie Charlotte Cbarticr de Lotbiniire
veuve Bingham, ci-devant proprietaire de la dite 8eigneurie,-'en vertu du testa'
nicnt de cette dorni^re relatde en, la dtfg^aration et produite en cette cause le,
dita demandeura ^qualit^ ont le droit de lUuvrer lea quatre anndea d'arrdrU
d jcellea rontea conatituees dchuoa lora do li'mise en force du Code Civil du Bas
Canada, qui, paa plua quo le dit actc acigncftirral de 1855 et aea amcndementa, n",
modifid pour le paase, c'eat-A^dire pour le teh.pa dcoul^ lora de la promulgka
dudit Code Civ.1, la prescription trentcnairc qui dtait, dans Vanoicn droit la
rteulequKpfttoourircontfc lea andragca des dits cons ct rentes scigneuiiauj
ainsi commuea en rentes conatituees

J

" ConsiJ^rant que lea demandeura, bien fondd,. en cette partie do leur poulvoi
ne le aont pas dana leur prdteution a rdclamer, ^n sua de,. ciuq unndes qui kJJt
accordeea par le jugement dcpuis le Code Civil, les arri-rsj^es echus dans 1^ tenips
intermediaire, c est-i-dire depuis lo vlngt neuf septembre 18UC au 29 s;jptembre
187- ces deux ann^ea y comprises, en vertu de lu prdteudue recounaiince que

'

le defendeur aurait faite de ces arrernges
;
>ou8 les arreragea payables iepuia le2»

septembre 18G6 (cette annde comprise) date de I'eoheance del-ann^el auivantla
prbmulgation du Code, juaqu'au'29 aeptembre 1872, dtant preacrita et nWnt
pu etre soustraito 4 cette prescription par telle reoonnai*,Me ae rappdrtont & une

'

vrbTle""
'^^' '* '*'*"' '"* demartdears n'ont rapportd qulne preuve

'' Consid^rant qu'il y a erreur dana le jugement ddnoncd, et qJil doit 6tre
mo<nfid

j 7 •

-A en cons^quenw modifie et modifie le dit jugement, aavoir / le jugement
rendu par la cour aidgeant pour le dbtrict de Montrdal en date du 20 ddcembre
1878, et faiaant ce que le premier juge eftt dft faire, a condamnd et cpndinne le
ddfendeur 4 payer auz demandeura ds^ualite, outre la somme de $39.45 portee
au dit jugement, offerte et ddpoade par le ddfendeur, la aomme de 131.56, dtant
pour l^ditea quatre ann^ea d'arr^ragea dchues, avant le Code, aavoir: les
anndea dfchuea depuia le 29 aeptembre 1862 juaqu'au 29 aeptembre 1865, et ces

•Q^r^^r ^ "T."^' '

""»"*"* ^*^ ^°"°« «*« »31.i6 jointe 4 la aomme de
W9.45 dej4 accordde, forme un montant total de ($71.01) soixante-onze piastres
et un centin, coura actuel, que le ddfendeur est condamnd 4 payer tux deman-
deu«, es-quaUt6 avec intdrfit du ^ aeptembre 1878, date de I'institution de,
1 action, et les ddpena 4 4tre taxda comme ai.cette action eut dtd origi'naiLieDt
lotentde pour cette dernidre somme de $71.01. ^ '
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" L» Cour oondainne le _
enoourus aur leur pr^otM

22T

lour a payer auz deoni^deuni, &Hiu»liUJ, les ftaig
wi QD rdvision."

J/. ^. Bethune, for plaii^iflH.

Geoffrion & Co., for defei^Bjijt.

(8. B.) il V .

JudgmeDt of Supi^ill^ourt modified.

COUJW' 6^QUEENS BENCH, 1878.

MOJfTRK^L, 14th DEOBMBER, 1878 -

./
iio. 33.

KERR,
>f

AND ArpSLLAHT
;

BROWN «». At.,

Meftw. Hlt«hle ft BorlMe, * " ^on«««l. M»y IMh, 1877.N-
' Uentlemen, * \ a

. > .g.ln»t the .boVo Company iT^^tU^^L^^T 'I.*'
*~''" ""• «'• <-'"•"- "«•

(Slifoed), n. KERR

That about the 1 1th of Mav 1875 whil. -..-j •* ,. '
^^*^

.ttMhnient, prom»e to see plaintiffs' olaim settied, provided thetme 2„M jj
J^^^ootandagreed uponaseither the Uurto;.?bitr.J^^^

I^S^^'^'l^vrr"^'" '"^f
**~^ P'*«'' "^ ^««»^* ^oeived th.prooeeda of the sale, which far exceeded plaintiffs' olaim .

"'TZZTrl wi .^"^ thrPttHJeeds of said «de mreThaa»i^to pay the said plaintiffs the tmoant of their daim."
»««qieai

BflthBM
Vf.

Cbvltteto.

'ill

'I
'pi

lif I
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. Ktrr

Broira|K«l

^

Defendant pUaded in offeot, denying all plain tilTi' allegations, and stating that
the Bolo promise made by him woa contained in a letter signed by him as prosid-
cnt of the Company, and intended also to be signed by the secretary, but not
completed by the secretary's signature, and that he never bound or intended to
bind himself personally.

That the plalntiffM* action should have been dirioecd against the said Montreal
Omnibus Company, and the suid defendant, according to the terms and true in-

tent and meaning of said letter above recited, only promised, as president of said
Company, to see the said claim therein mentioned paid out of the assets of Bald
Company..

' That defendant never received any monies belonging to the said Montreal
Omnibus Company, except in his capacity of president thereof.

'The defendant also pleaded the general issue, di/enie au/ond en fait.
'The judgment of the Superior Court dismissing plaintiffs' action held : l.~

•That aocordiug-to the terms of the letter of the 11th of May, 1875, it was mani-
festly intended to be signed by a director and the secretary of the said Company
but that it was only by the defendant as president of the Company.

'

That if it had been signed by the said parties as intended, therfl»would Lave
been tolidariti between fhe defendant and the secretary of the Company.

That the omission by the secretary to sign said letler rendered it null and of
no effect as regards the defendant, as it is not proved that the defendant lum«jlf
sent said letter or caused it to be sent to the plaintiffs without the signature of
the secretary of said Compan;^. ,

2nd.—That in the body of said letter, the said defendant, and the secretary
who proposed to sign with hJm, declared that (heff acted ds Director and Seen-
tary of said Company, and that he signed aspresident of it, which facts show
that they did not intend to hind themselves personally, but that on the contrary
they acted for and in the name of the Company.
3rd.—That plaintiffs neither alleged nor proved that the defendant did not do

all in his power to obtaij payment for the plaintiffs, or that he paid other credi-
tors to the prejudice pij the plaintiffs.

The Court of Revic^ reversed the above judgment, and maintained the action.

,
Mr. ]ierr, the defendant, upon being examined as a wi^ess, stated that there

were between three or four thousand dollars stiTT due to the Company, and lie

bad every hope of ^cing able to opllect sufficient of the Company's funds tom
phiiotifs' claim.

*°
.

Thei ho stated that in stating in the atwve letter that he would see the account
of *he plaintiffs against the Company settled, he meant that as president he would
see U settled out of the Company's funds. It was also proved by Mr. Bogue,
the Beeretiry of the Company, that shortly afler the -writing of said letter a
meeting ofshareholdera met, vi«., in May, 1876, and placed the whole winding
up,of the Company, the collecting of d^ebts and the control of affairs in a com-
mittee of ihareholders, and from that time defendant ceased to act as pr^fdent.

'

, r L ^
Judgment in Keview confirmed, Croes J(, dissenting.

^ L. Jiforru; for (appellant.
^

'-
;

jRitchi^ dk Borlase, for respondents.
(j.T^jtf) •»
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MONTREAL* Mm DECEMBBR, 18T8.

^-m S,B A. A. DoH,ON, ci J., Monk. J.. KAMSAr, J.. T,«i„..J.

No. 159.«w. low.

CHURCH OF SCOTLaSd
^^NADA. IN CONNBOTION WITH TH»t

(^ ftfponHtnt intht Court Mow,)

AND APPIILART

;

T"^«BVEREND ROBERT DOBIB.

'-^

/

^ ,
I

(f*'*'>'>»or in Ih* Cburt Mow,)

tor »n.t give, good .nd .ufflclen. TuTyTt^^ZJ""' ""'"^^f
'*'"'' •PP'""* """«•

tlon Of tbe Court or • J„d,e thereof, io
"'^°*""" P^-cribetf by and to tb, .«Uf.c.

The appellants alleged and arracd as follows —

«eio., .«„ta< I. pi„^j.„w^mJ^ "' "• ^'^ C.rp^«»" » !• Prt«.t.

" C0D»d4r.nl 4„e |. |„i p,^ j.„ ,; p„,,„,„i.j
.

14, ne fait (Ml .« joge on « U Cour 1 oui hn i,„, j" . . '
*' *^"*'

"""P-

«Iai.«dop«p.r^ledemandeJr erauXniu -T^ *
oautionnement que

oI"r„'!*^'?!
'" '* -"^ ""• ^" ««.lio...D,™i Amu ...^ «<_u^

-

r-.

iJii

ill

,..-"*

.•^"^ -^
./'
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tt«rMii|><>nui.aoMtte oour, trottven oonfcniible:
M« rna<l

'''^. J"

'?

\.--

" CoDHiddrtnt quo la ddr«i.J«r.«i« •'ott d<iptrtie, A I'audienoo, d« w pretention
que lo I'rooureur-Gdndral de U Province da Qu<5b«o, SKiMaot au nom do H»
M^catA, aurait acul pu pourmiiTre U d^SAinderoaw), k roiaoo de oe que octte dor-
aim aurait oxo<$d<$ lea pouToin en vertu d« m oharte, et aurait agi aaaa avoir
pr<Salabitiiuent renipli lea rornialit<!a pronoritoH par u oharte

;

"Con»id<Jrant que lea prdtenduea fomulitdi, aigntldea dana ToioeptionAU
forme de la d^readereaw, ne peuvont affeoter . I'aMiignatioD do oett« dorni^re it
la rcndro nulle

;

\
*

" (Jou»idc<rant que oette eiooptioD 4 la forme eat mal fonddo, la Cour U
ddbouto avoo d^pona ooatre la dito corporation d<5fondoreiwe, distraita ^ Mes-
ieum Macmaator, Hall & Greeoahieldn, avooata du domandeur."
As indicated by th^ judgment, the rwipondont Aook his injunction Dndor the

proviaiona of tho recent Injunction Act of the Province, 41 Vict., chap 14
intituled, " An Act to provide for the issue of the Writ of Injunction in cerUin
*' cases, and to regulate the procedure la relation ther»to."

• Although pretending to comply with iU provisions, the respondent really
evaded them, as will be seen hereafter.

,

The point raised by ".the exception d la forme, firom tiSe judgment dismissing
which the prcscnC appeal is taken, is that the writ of injunction issued contrary
to the provision of said Injunction Act without said Dobie having given good^ sufficient security in the manner presoAbed by, and to the satisfaction of,^
the Court, or a judge thereof, for the costs or damages which the Board may
Buffer. Section 4 of the Act provides that the writ shall not issue until thU
has been done. \

It is true that respondent pretends that ho has given the ncoUary security
|Hc contended so in the Court below, Und in this CouH, on mo^on for loavi
\Ui appeal, and the judgment appealed from upholds him in his pretension^
/How was'this pretended security given ? It epnsistt of the foUowiiig bitter and
affidavit annexed

:

Th« Reverend Robert Dobie,

•
" And ^^

Petitioner
;

t/.^

Board for the Management op the TEMPoRALittis Ftod op tU P«es.
BYTERIAN ChuRCU OP CANADA, IN CONNECTION WITH THE ChVROH

' .

' OP Scotland^

/, « Rkspoi^dbnt.

Jotepl^ Hickson, or the Crty and District of Montreal, Esquire, General
Manager of the Grand Trunk Railway of Canada, and James Stewart ^Eanter
Of the City and Districtof Montreal, Usquire, Notary Public, hereby joiltly and
ieverally, on behiitf4f the said peUUoner, bind and oblige themaolvL to be
responsible for, and to pay the coatsand damages which may be suffereJby the
fespondents, by reason of any order that may be made on the petiaon oflhe said
peUtionef

J to the extent 'Of the sum of 1600 ounenoy of Canada.
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—*«»n
tha Tvnftorali.'

•IMl

Dvbto.

/

Manajptimiat or

(SIipmJ), •

J. Hkik«(i».

In eh« pimnoo of ^.
(SipMJ), J.S. Uubtm,

_(81(!n«l), R A. Kkaf., •

'

j^
'

of Conrt, and without anr rof„L I '
^^^ *"' "''" ««tJ«faotioD, out

i-er ita^ir pJl't^llS; 'tZ: J'^:

"""'* " ^"^««- ^^•
witDC«od upon tl.o t«nth day of Mor la»t fo..?^ Tc "..'"" "^"""^ '"•*

eii.tc„ce. .ho Judge', ordc/ordeH„g^ ê u^:d^^ I'^
''*"^ "^

the 14th May last and it ».. »m 7 i T ^ *''* *"* '»"'»'8 «J«ted upon

before a con^miSone"
""'"'' ""*

'" ^'•'' ^«"''- «>«fi"« - Judge. Tut

^be^^^^trr'lf :'l ^r^^^ ^^-^« never aaw

;' petition, and the affidavit, A„^ j^ ' ''""'8 '»ad the foregoing

;>'..d b, on. or .«x.i°sr.^"'.^ r„to'?.r""%
" a. p.tilfcn.r'. right to tk. »ir.fLir!^!i!^."' °"™"''' *» •"•""I'

O.W. L.»g, ,„ ..o„„p.„ied by "r«^Zitil '""'•' '°"''°""-
eireuLr. o,||i„, , _„,,„*: „, ,7 „ "f""."^

ovijenoe, vii
: two priniM

..ideno. of .h.^jr.7in th.'S "^ T''" ••" P"«'««' -
i.g brf h..n .niw, .. -hch ;uSl ."i;' '''''Bf''r"''

"•" """
illegal acts.

J^"««Hi«r aii.gea, the Beard was going to do
It wu. these affidavits and t# doeumentary evidence th.r .!.« T ^ • ,.•

x>rder, says that he rOad. But the security h« 7 ... '^"''se, m his

Bnt th. .ppdUot al» inbmii. ^k .-.,.'"" P™»4i»S» Mr.miI

.

!..,.«. wojn. .hTtdtZl thafthTjr r '*'•»"»«"- "'i *•

if

\ -^

^

'aj

.:«;"
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jiQ»f|ifcrthe^order of the Court or Judge deolaring that the security haB been prescribed by

*'liS>'SSid"'
*' *" ^*™' ^' " °**' sufficient for the respondent to say to the appellant that
the Judge did not prescribe the security, I prescribed it myself out of Court

s' Difbte^

i.

V

%*'

r k

1

sever^J days before I took my action, btf^rou must presume that the Judge was
satisfied with it. > This jp<|ally. is respondent's pretention. Who ever heard of

1^1 or judicial security being offered in that way, even where there is no express
Act stating that the Judge must prescribe it?

,
^^e*PP«llanUwaaentitledtojudioialsureties, 80 that they could, if necessary,

be held contraignablfs par corps in default of paying any costs or damages!
Uncler the letter filed/it would be impossible to proceed par contrainte par
corps.' "

. -W . ^ :

It is a simple letter thrown into the Prothonotary's office, and unsanctioned
by the Court or Judge, or even by the Prothonotary. It is merely filed, and is

of no value whatever. It cannot come under ihe head of " conventional surety-

ship," for it is not the result, of agreement between the parties. It cannot come
undet the head of " legal suretyship," for it has not been given in any manner
prescribed by law. It cannot come under the head of judicial suretyship, for it

l^^ not been ordered by judicial authority.- It is therefore entirely vuluelfiis as

a. security. Y - - * /
;i The respondent alleged :

—

In the present case security Was given by petitioner, and the bond ^r docu-
ment contaiuing the same appears of Record as petitioner's Exhibit No. 4. It

is a bond containing the title of the case, signed by the sureties in the presence
of a%itne88 who makes oath to the fact, and is then filed in Court, forming part

of the Record.

The statute does not require any particular fortp of security ; but merely that

security must b« given " in the manner prescribed by and to the satisfaction of
« the Court or a judge thereof," &o. Further, the statute enacts that the writ
shall not issue unless such security is given. The petition of respondent with
the exhibits and documents in support thereof was presented to Mr. Justice
Eainville, and he granted the injunction and order prayed for. The security

therefor given by petitioner must have been " in the manner. preSisribed by and
to the satisfaction of the Court or a judge thereof," or elsedlle wrJPcould never
have issued. ^
At the argument in the Court below appellant's counsel pretended that it did

not appear from the record or from some written order what kind or mode of

> security the Hon. Judge had prescribed, arid, consequently, the security given

by petitioner availed nothing, and tlje writ of jnjunction was defective. The
statute does not require that the Judge or Court should indicate or prescribe in

writing the mariner of security, to be given. It would indeed be elementary to

require it. Where security of a (certain oj-der is required before a writ of injunc-

tion can issue, and it appears security has been given and a writ issued, it must

be inferre4 and presumed that the requirements of the statute have been com-s

plied with. Further, the mode of security is entirely in the discretion of ih^.

judge who issues the writ. So soon as security to his satisfaction has b^
given the .writ mayitgue.

'
"""'''^
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Doble.

Article^614 and subsequent ones of the Code of Civil Prooeduw lay down bo«i»,«^
general rules as to securltj. Article 620 states thft aoeeptance of the sureties is ?S??gS5?»decrdedu|K)n summarily without an, petition or writings and the bond is entered "-^^ST"
into, &o. ,

^^
. •

""•

How, then,;aSWtoiDg appellant^ counsel's argument, can it be stated thatio*
the present ca^ security was not given in the manner prescribed by and to the
satisfaction of the Judge. Appellant made no proof to the contrary

1

Accordingjfe the terms of the Code of Civil Procedure, a writ of sumWus
cannot issue without the previous tedging of a>^- a vrit of capias adre^n-
dcndun^r a writ of smskarrit before judgment or same revendicatim, with-
out an affidavit containing sWifio allegations

; yet in all these writs no mention
rs made of the condition ^hicKmust precede them. It is only by a positive and
special enactment that in the three last mentioned writs, there has to be endorsed-
on the back of the writ the name of the person who made the affidavit By the
terms of the statute referred to in present case, no similar enactment appears

Another alignment made use of by appellant's counsel was that the security
given by petitioners was not a judicial security or boSd; that the bond was not
taken or swojn to before the judge or the prothonotary. The ground for this
argument i» not set forth in appellant's exception, and should not be taken notice
ol in the present case. No objection seems to be raised to the form of the secu-
rity given by petitioner, but only, as'before stated, that it was not "in the
manner prescribed by and to the satisfaction of the court or ajudge thereof."
'The form of the security given by petitioner, supposing it could be attacked, is
Bdfficient and valid. It is nbt necessary or essential to judicial security that the
security should be accepted or receive°d by a judicial officer. It isonly necessary
tojudicial security that it be "ordered by judicial authority." (C. C, art.

[n Wharton's Law Lexicon, p. 511, judicial "documents are defined as fol-
lows: "Judicial DodTMENXs—Prooeedings relating to litigation. /They

^ " «re divided into
: (1) judgmente, d«^ees aqd verdicts

; (2) depositiois, ex-
"ajninationsand inquisition? taken in the course of legal process

; (3) writs
« i^rrants, pleadings, &c., which are incident to any judicial proceedings^" '

Respondent submits all that is necessary is that thtf docui^ent should be
" ijtadent to any judicial proceeding," or " ordered byjudicial authority."
In many cases security is entered and taken before a judge or prothonotary

bift not before the same officer in all eases, and thU only because in each case it
IS so specially Quired and enacted. Art. 1 125 C. C. P. specifically enacts the
Bfanner of entering security in appeals before this Court from ordinary judg-
ments. Art. 1144 prescribes specially the mode of security in appeals from the
Circuit Court. Art. 1179 regulates seourily in appeal to Privy Council. These >

•II require by a special enactment recognition before a judge or prothonotary
Id cases of debtors arrested under writ8|of capias, to obt^iin their provisiona
release, it is. required that they should fTve aeourity to the sheriff, and in all
such cases the security is given by means of a bond signed by two parties in the
JP!^!!^j£jg^l°eimjJtft^wihiesses jo BOt BUbLoatLm^ themtheuUeity^
the signature of the bondsmen. The bond is not taken nor the ai'-natires

'h

'm

\ -n
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^Bowd '»^t''j,"««gjj)*»ed before any court officer, yet it could not be urged for a moment that

C^SIi^rni. ""''° bonds were not judicial boods^ or that a confraiwte could not issue acainstttajund the parties signing them.
''

Ooble. The bond as given on behalf of petitioner is quite ample and judicial. It has
been duly signed and attested, bears the full title of the case, is fyled in Court
and forms part of the record. Is itijot a judicial document and the property
of the Court ? Is there afiy jurisprudence reqiiiring as an absolute essentiality

. a document, paper o^ bond to be signed, rewived or fyled in the presence <j|f a
judicial officer? On the contrary it is submitted to efifeot a judicial surety or
bond. It is only necessary that the docuBbent be one upon 'which an action oi
proceeding could be taken as in ordinary cases, but entertd into by reason of
some law or judicial authority; this latter alone being the element to give the
bond its judicial character. Even if the bond were insufficient, by the sec. of
th^Statute41 V.,ch. 14, sec. 4, itisenaoted: " Upon the return of the writ, the
" Court, or a judge thereof, may order that such security shall be increased to
" such jiaiount as it may be deemed expedient."'

The appellants could have asked for greater security if they had shown cause.
The bond is only required in the event oKa defendant suffijring damage.- If
defendant BuflFers no damage, and does not kew or allege that he wilf suffer
damage, the utility of any bond is at an end.\Why should appellant be per-
mitted, without suggesting any cause or "reasonXto attack the security. The

^ main object of the injunction is to preserve the partus' rights. The security is

but secondary and might never be required. High,\n Injunctions, § 947.
Further, according to the practice in Courts in iCngland and the United

States, insufficiency of the bond is not A ground for di88^ving the injunction-
High, on Injunctions, «^. 187*, § 946-954. ^

" Insufficiency of the bond does not of itself constitute giwund for a dissolu/
" tion of the injunction in the first instance, but a reasonable time should be
" allowed for filing a new bond," Ika. \
The petitioner, respondent, oflfored to give additional securityVrequired or

ordered.
' \^

The petitioner, respondent, submits the judginent should be confirmed, and
tfiat the proceedings taken by him be lield to have been regular and snSient.
By the Sutute he was require*^ to give security in the manner prescribed by iid
to thesatisfaction of a judge beforehe could obtain the writ. His petition was^
presented, a security bond entered into ^n his behalf, and then the writ issued.
If there eiists any deficiency in the security it is through no fault of petitioner.
All that was required of him in respect to security was to satisfy the judge.
This has been done, else the writ could not issue.

The following is the judgment of the Court

:

'*TheCourt, Ac.

" Considering that parties suing out4 writ of injunction are by law,' to wit,

by the Act of the Legislature of Quebec, passed in the 41st year of Her
Majesty's reign, ch. 14, sect. 4, niquired ta give seotttity in ihe manner pre-
scribed by and to the satisfaction of the Court, for the costo and damages which
maiLbe suffered bv ranmn of thn,iaau»of4h« writ of injuttctiou; =^

V
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into tt^^^ll^l'T """"'^ bein^l^dained by hw, n.u,t be entered Bc^n,, t.„

" And oonsideringmt the respon^t has not pven security as provided for
^"'^-

'

by the above cted articles of the Civil Code and Code of CivilTnJedure bu

" And oonsidering that the proceedings of Jhe said respondentr are irree^^^^^^
'

V"ST .kT ""•'/^ «»°'' --"""y. and that th.re is error in thr/uT' -
rendered by the Conrt.below 6n the 14th of June 1878 •

^
'' The Court doth reverse, set aside and annul the said juagmcnt to "wit thejudgment rendered by the/Superior CourL^'t Montreal on he 14 h j1 8 ?and proceed.ng to render the judgn.e/which the Court below oulhlo have

Td rLidl he ^^^^^^^^^
^'^ - injunction.'an"th; a : •

-S. 5e^Attn«, §.C., counsel for appellants. «^

Mamaster, Hall <k Greenshields, for respondents.^} -^» •^«pvU\AK3 Ill/a,

-ffon. 7. J. a Abbott, Q. Ci-Hjoui^ for respondents.

COURT SWPIBN'S BENCH, 1874.

MOITTRBAL, 20th JUNE, 1874.

Coram TA80e.RE4^. RamSAT. SanBOBN. J J.. LOBANO.B. J., ^ppUant.

No. 10.

ROBERT hYm,

AMD

(Plaintig^i^ Oe Court Mow,)
Apphlamt;

GEORGE A. COCHRANE,
(Dejendant in the Court below,)

AXO

_: WILLIAM NIVIN,
0>*tervenant in the Court below,)

'» . RaSPOMDIHTS.

^ketli«.uUiority of hi. •gent.fter tbe latter bad sold the good, fcr » roedfled nri^

A But mioh wie or promtee of Mde fonld not be profed arntaut the nHn^n.! -i.k .

^n«mor«du«,nwHt.„g..,gnedby^he.ge.tbef^t,'Si;o^oK^S.oX"^

V The .ppeUant^ raiding in Ontario, in the fall of 1869, oonsigned thirty bales

W«r V"",^f'*""\'
commissioi. merohant in Montreal, for sale on com,

mission. No sale having been effected, the appeUant,' in October, 1871, revS

» tno Mpoodent Nivin, at five cents per pound, with option to acoepl or refuJT

*s-

T.ip

» I
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and
I COelmiM.

^

•^^.

the baigjin within one week,which U^e |»d «ot yet elapsed. The anpelU^i

of 1« ^Tf^ff "«ifl"''*'ff '"'tt "Aproved bv leg.1 evidence bis Broprietorsbinof the thirty bales oppscJuimedjntW cause; »
V^ mmmi

'J[vn!!tv"^'1 .'t^"-'
'^' M'"^'"?^.»»ad a right, as agent for the sale

said1*^^^^^^^
"* fl *'f" '" ^"h '"^^ -'^ W"»- Ni'^. •«<! thattsmd Wniiam Nmn had a right to aceept\the offer otthesame from said Walter

Wi3 N "
V ^T ^T"''' *'4'' -"'^ *•"»* ^^ *^« acceptancerfltdW lln,a N.v.n of sa.d hops, the same vesLd \mm even against the wiU andwUho4 the consept bf \|,e proprietor thereW,- " &c -

'

r.<!!T?rV*"^''r'"'
'°' '''''^"^' "^ \h«^g'«'"«» that there wis iolll

s3 ted ^ht'J'n" -
""" ^^"'"" ^"' ^T- "8« 'Ws point the apS.suhpitted the following argument in his factumV ** '

*^
\

-etit be8uppo^d,ftr the^ortien*, that nX revocation or withdrawal intcr^jjh,d between thcall^ed offer and aceeptanceA memorandum in vSt^'beyond doubt^ecessary
^«' P'«<^<'^«««h a transLon aais alleged by ^spoiren s; Code,i;^35

;
S. V. 1.847 ; 1. 65, (arret);! V.4.82Q, p^266'

^
' To escape the statute of frauds, the memorandum ^.pst' be made previous'teu,st.tuUon^Vu,ti(^. P„,,352; Brown. Staje ofEud^^n^

sufficent tf written by a derk.^ Not, a sWgle memorandum, eniiy frSofZexists .ntehandwruing of.
ijipr appellant., Cochrane. 'ruZiJ, fI to^t92 .--' It benig now decided tfft the writt«|,> acknWledgment reqi red for thai

cbaige^ thereby, and that the signature of an iigent will not suffice, su^h an ad ,

^Z::^^ ^ct^or b.,erwill not bind his pHncipaL' H;^t^
" an ttg face 6t these facts. Nivin was penriitted to^ove the alleged offer ofsale itnd sutefe^ent acceptance by verbal evidence. It is confidentl^ged that jthe^hng of th« Couru below on this point cannot be sustained. nSmwUhinjhe prov«.ons of the Statute-of Frauds. • The pretended conWo/S /

IZZ'TT"^ Y"7 "?'"/' '•**'' *y« "^'^ " absolutely free of nroofc6nnect.ngthe hops offered to Nivfo.with a^llanfs thirty bale lot. >

fZu ?• T'l""''
"'"''P'"*"' """''••"' " '^'^^^ of Cochrane, and the '

in i^f T '^:^V ^'"^ ^' '•^' *^* ^''^» after institution of action

mi^IT
to a petitioij of appellants, seeking possession of his pK,perty, ad.

h^^t^rV" ,
^'';«P'«^»0'»**b«J«to. the said Walter-C. Cochrane had deposited^e ttiirty bales of hops marjted WCC with the other defendant, Nelso-^vii,

reirtheLT?,"?"' 'V'*
^'^^ '' "^'^ •*«-~' ^^ '""K I.U11- there^>ld the same tjolelyforj

ljipn qcwant of the irid diJuudimV^tei 0. Oudi^
T»ne."'

-*•.
.:.,*•:_.,£_
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T T;";;"". J'^^r^^ *" ^^ HandsW^Urthe^^^^^^^^^^^
'"^

pl^auff orde,jd.them delivered to one P. M. Grover. who agrJ to pLc£
.ccount. AboW one month .fter this, plaintiff oame to Montreal withti letted

' 4
fion. Grover mthe« words: " Mr. Lynn i. .bout to visit your jraoS '

wnple«j8eUord.sposeofthe'hop,yo«hi.dofo»r8,un^^^^^^^
"

«Ule w.thW on «,count 6f them." This letter tras daL 7th Oo^ 1^
Lod dT..Wrl^

,''''"''''''' *"• *''* "^'^ '' '''^ «f October. It i pr :

rl thltl r"^K "iT. ^" '*^«'«'-«<> >y P'"»*iff fron* drover to C^^ "

'

foL«Tn!i ^ T""*^"'
*'°' ^'^^^ ''^^^ ^'^^ °»* Wpirod. Plaintiff^b^Coohrane's earrying out this iaygain. apd offered to pay eharges. andprota^ Coehrane ,nd Niviu, and demanded the hops. In thVmeant^e howl«d ™en m the market, and appear ^ Kave been wo^h from 7 to S1^1

li^h!?h'*'^'?
to carry out tKe aneg«| -bargain with Nivin, the Utter^e-danng that he accepts the hops within the week. Plaintiff sues CqchraWiJnd

?i! T. ! ''r"*"'
""'* »'*«°?»«« t»»«*hops iu an actitfu of revendiSr, ^

Coohraneplead8toth.sactionthathehasehargesforstorage,com^
4he.hdps and asks to retain them tiU this is paid. DaS^Xome^X'Nmn takes un the dnpAnnn «io:«.:-» *k. i.-__ i. .... t^ ^

?'»y««»tt.

f
5

-carrying out orders ot iJrov^r, and that Coohrane on 4th October, 1871. Val

,hm.tod he had a^^pted-them, and.that this sale could i^ot Hoancelled by .plain-
• .^Lvoeation ctf Cochrane', agene^. That such revo<^iln could Jy^l,e

v!rlr> .II'''" ""r
'"*'".• ^P**" thi..q«estion the CoWt is With iJt^/

venant,,b«l iwlo^s not determin? the ease. Asfit was>resen.«d ao tW mdin
questu»n in il^ case, the Court ^nounces upon ii, ; « Ne^b^potest mutJ'

*

50nc.huta8uum il, altenus injuriam'Ms thetdoctriuffof th« Civil taw. ' ^Storv

l^d7h •'•"'! "' ''';-^^^ =

'

"
Authority^iven* an agent cannot b^

IS 1

whenan part executed, ^his is not a principle of common !aw, but of
-cml law, and is^consondnt with reason;" Doiiat : ".He may revoke his order:^en he thinEs fit, provided he makes known-his revocation I th^pah^ ^o^,^
hfe revokes, aqdthat all things. «hftll fe still.entire."

, So, Ersllbe lays it do^n^'

Pothier, Mandat No: 121, sayj| « Si la chise. n'^tait plus entid;* lorsque la -

.onnaissance de ^revocation #ma«dat est parvenu au" mandataire, qui avait

.commence la gestion, ^ peutquoique re^yoqu^faireoe qui est une suiteiidcessaire
de oe qu U afait commelic^ et^il oblige k cet ^gwd le mandat." •

Jhifl, however, is a sale coming under the provisions of Art. 123^ of the^ivilCode This prom«e of sale rests entirely upon the evidence of %hrane. and t
It is^denied or ignored by plaintiff, and, without a n^mo^duTin writing
ognedbyCwhrane,teagentattheUme,itcwnotbepreved.

Tfie interventiot
'

^MtiBtfajljL

J

ng 't apBeaEMhatLCoohranaaeted^oi^plaifltiffw Grover -i(r wag bo
^nterert to Jiim to obj^t to plaintiff ui his principal Grover, being ionciliat«a

#-

V ..'

'/

J^
•*

>
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Lynn
od

Cochrane. l! 1
• 1 "t""

^" " ^« »>«d "y interest ib^objeot
J Md he^idnot au^Uon pla.nt.r^^^^^^ hWprindpd^ but cl.in,J that . contract hadZTenea^hioh the principal muafrcarr, oat. The juXment of the Cn!^^.

.
«rever.d P'-i-tiff is declared pr^^ietor of theK

• coZt" 'rfJ' *" ''"*' ''^ '^^ "P"" payn.en.ofiochrane'B ch.,^«tcon,a..s8on and disbursemeDto, without co^to againat defetf^ant, and c^ „

'

ttZtt
"''""'" and cos^in.appeal are adjudged .,\lmLXZ

The foIIowiDg was thejudgment of the oiurt •^•

"The Court, etc.. ,

'

.,

../ Kr^'^l""^! '^"V*"*
'PP""""*' *^« P'«^°»iff i" th, Court bX hath

IT^' '? *' '"''"' P™P"^*«- '' ^''^ 30 »>«J- 0^ hops, oJX tseeks in this cause to recover the possession, and that William Sn the il,venant in^the Court below, failed to prove, 'b, a memorTnJrifwr^ J^^^^by spondent, Geo4e A. Cochrane ««a. Walter C. Cochrane, while ^Sf^ag ntf „„„, „,p Grover.orby other legal evidence, thattJestbaesof hops .n question in this cause were sold to hid'at fhe prici of fiveltoper pound subject to his option to accept or decline to Uke the same wi bt

ZZta '^.r'T^'^'l, "^
'"'* ''"^^'^ '^^ acceptanceWbJ

*' cl i n r ^7'"'""*^ '^' ""*"?'«** ^'^'"^y thereof to him by sdd

co„?',\^'r''*"'"'
^"'*'' ^' ^^•^""«' •" P''"«»nce of such preScontract, after the agency of said Geoi^e A. Cochrane alia. Walter C. cThrane

:::c^::ii5r
'^" ''''''' •'^^^^"•"*' "'''''- '^'^^^

wZr" cTltZ"""'T ^^'^-J-^^h Baid Geo.^ A. Cochrane «««.

.nl . ? TJ? "^'"""S ""** attempting to carry out tte pretended

to S/; ."''T"'""^
Nivin,i rendered it necessarj for said^M

plea of said George A. Cochrane alia. Walter C. Cochrane as respects hk"hen upon sai hop- for the sum of $176.53 is weU founded, cLTn^ttawarded againdt appellant in his favor;
. «»«» oannoi oe

*
beiow1 Zt^-'Z *'"V^*'*

^ '"' '" ^he judgment rendered in the Court

"

W /iJ'
" ?»« J"'^6°'«''t "ndewsd bj the SujJerior Court sitting inKenew t Montreal on the 30th of December. 1872, Vaid judgment confinl"ing. judgment rendered by, the Superior aurt at KonMlMBi the Ist^

thfLi ' ? ""'^!J
""^^ intervenUon of said William Nivin, doth revenn,^e same, and proceeding to render the judgment which the Court ought

30 baesof hops, comprising in the iggregate e.OOO pounds weight and of

doth declarethe seuure o^n de revindication of «iid 30 bales of h^^made in

£r d^K
^' "^**.*' *"*** of Cochrane,of the«im ofim.SS for hia

chafes, disbursements and commission incurred in respect t6 said hops, ta
aband^^n, dflim and wat,,. -id 00 bJe, of hope, comprilg i, the

^
I .

'



-il-* '.
>S-;''""

COURT OF QUEEN'Sr BENCH. 1874 23

Tlra^'''^tV''^^''''^ *" "•'^ '^^^^^ »>«» without cct- .g«n.t

low toIv ';i S! '"•'.r^'r
WilH.m Nivln, the intervenant in4he CoiuitQW top,y to the said appellant his costs .swell upon the iutervention b theCourt below as his costs in this behalf in^this Oourt.^ .

""^*""*"' "» **•«

Cjoi$,Lunn & Davidaon, for the appellant.
Aerr, ijimtecfc Carter, for the respondents.

COURT OP QUEEN'S BENCH, 1879.

MONTREAL, 2o'th JUNE, 1879. * §
Coram Sir A. A. Dorian. C. J.. Monk, RamsaV; Messier and Cross, JJ;

^HE QUEEN «.. DERRICK. * '

. '^

(Reserved Cabe.) X

Bench (under C. 8. L.C. ^irrflhrm^v-h!?.' J
"'''*'''•"'* "'•^"'"'*»S«*»««n'»

be .Hed .g.,0, Ju'^nom^ '^ilZT^ati::^!^^ •^"* '•"" ""« P-tij;S5V.cU,d

Eamsat, J. The prisoner was indicted for^'felonv rfo^rv^ n„ i.^

until the following day, and the Court, with the eonsenf^thejjplnsel foi thepn«,nerand the counsel J|the Crown, allowed thejuiy to dfper^ tl h!following moroing. ^At nooTou the following day the juiy waa Jgain allowej

«enJ„7 TK *';^PTT «"'"^' ''"'* ^"^
^r*

^-anded^tin a future day for^^ntence. The entries m the register made noWon of the juiy being Aus^owedononeortwo occasions .to aUperse. Fhen the prisoL wSught
to^heTff^tSt^ t^^t -^^ - '"•«w. l urstittLri^
to the effect that the entries in theregi8l»r,Bhould\be amended so as to show tha

t i^ fcnf "1" *"^'-' ^^ ^•«l--^fter being Jortir^W
verdict. The^cond motion .was m arrest of judgment op adbount of the iurv

Wefr„Tftr7 ^ T' "'"'''"*""^'" ^'^"^ reserved cL for theZBide^ation of ^iis Court what judgments ought to jiass on these motion* ^Keprisoner was rem«,ded an^d np sentence pas^d! With r^rd to ftcS
'

Itld'" ""T ': ''^r- ^^ »»>« P"-- i«^ entitled ^ave th e„tS

verdict. With regard to the 8econd\notion, this -Courtis of opinion that thT

had n„r 1V : / ** l^'"
^''^y 'T*"^ '«'»»«' "g^n-t the prij^ner. they

T R 627 i?'^"- ^''»»»»^'ii~«'»«t«^-^ttledA^^
anow"2 ,

' T "• "y*^' our Act«utting Se Court, iK disorJtion, to.allow the juiy to separate daring the prJess of tte trial, iJtcrSt^
iTn t?/ •^:fj'

i;;f««6thon>.tCTthnf fn a ftlJu/.^Sf" SS-cannot De grahted. (32 & 33 Vic, c. 29 ^ W^ "5 tie co^ae^fe

#
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prisoner does not cover the irrcL'ularitv Beincr •> T W— . ia

logs null, u though thej were cotam not, judict
there has been a mistrial, and that the conviction was
depending upon the mepts of the case. To avaiU mi
go that the prisoner bo tried as if no trial had been
% 1 1 S. Do. ) /

F X. Archambaulf, Q.C., for the Crown.
W. H. Kerr, Q.C, for the prisoner.

(J.K.) ,

if therefpre, think that

[bad, but for a cause not

inception the order will

(C. Stfl. L. C, cap.

SUPERloi COURT, 1879.

MO.VTREAL, 3l8T MAY, 1879.

Coram KkiNviLLi:, J.

m

No. 830.

/ Drummond vs. Holland.

,
of.n acSon by LZotLi^^ cJ^J'^''''',*'''''" "r**""" "" '^""''l' »"« Institution

) The jrTr«''-'^r^^^^^
'for aLr«°0000rr t'{' ''f

'''"' J^cMann mortgaged his property

Pali V'^^,
•" ?^«' «f *»•« plaintiffs, but subsequently sold to one

da „ rr?." ":?.
'•.*''' ''''''"*''"'^' ''•^ "•"'^^ ^'•^"•^J-- P«'^">"y liable

otd C n S'
?"".' '"'' '" '^^'^ '•'^'^ "^ P""''- • "Said I Holland

«rlt. ;k
' P""'*'*'^"' "•» "«'"°« jointly and severally, and by these

ftvoS-o^f
''7'";^»>»r»g»ge affecting said piece of land pLntly sold inAvo^ of tate Jnojledpatl, (t, wit. the present plaintiffs) ta the amount of

irmort^r!:'-T;
''""*'^^«"»" (»^3,200). with accrued interest onsaid morj^a^ at eight per centtmper a«««m,since first July last (to wit July

itT, "^i'f 'fT'"''-^''''^
'''''''' P»y»We said Ltgage-of twS-

dlTS • "t"'"^^-^''^
'^«""^ »t a certain date, and conditions mOfSl

deta.,ed m the morfeages drawn to that effect Wore J. S. Hunter. N.P, t£
fifth day-of,January, eighteen hundred dud seventy-six, an4<May first'of iame>ar (to wit plainti*' exhibits numbers one and two), wLichWga^ and --
ditzots purchasers declare tajcnaw and are satisfied to assutf»e, ;roAising said

'

purchase,, jointly and severally to pay said mortgage the same as'f it had beensigned and assented to by them previously." '

,

^
The defendants pleaded inter alia that nQ pri^ty of contract existed between
miiffs and defendants.'

oonsidtfrant of the judgment upon this point was as follows

:

««jd6raut_que la pr&ente action est t*e acceptation de la d<Sldgation faite

F«l«rJ .

'^*'/*'""^;«" par I'acte d'acqulsi^on des d^fendeura de Chas. B.
Falardeau en date da 16 novembre 1877." '

*

IVetiMme
j^ Jfactorew, for plaintiffs.

• '
'

i/aw«««t, JfOnA; * 6'ro.», for defendants.
'

°(J.L.M.) V
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SUPERIOR COURT, 1879.
'^

[In PiiAMBKns.!

. MONTftEALj 22i(D JULY, 1879.

Coram JettI, J.

Wo. 830;

"* \^

-rf

'h..„ , t ^
^"'"""^^ "• ^«'*"«'. and Or«mmonrf,.P«titi(wer.

debt, n..y pTve't theLS.rJm"^ f^^^
'"*""'*' '»' "•" »""«•««

ofI!^S;;Sr"^''**!tf'"""P^" »-? deed« or 6bHgntio„.hd mortgage.

Afterwards 6n the 12th of September, 1876, the property aff^d by t^mort-

'

oDiigation and mortgage, and made himself personally liable.

Jti^ofT^
**" ^*?"'''""'' '*° *''''^^*!' «^ N«^«°'K 1877. purchased a

^
l!n7 K, ^T'*^ ^™" ^"'"^•"'»' ""'^ ^" «'^« n>anncriade¥emXTl "sonally hable towards the plaintiff for McMann's obligations T'^''^^''^- ^

plaM
'^*"''''" '^ '''^'"''"•^' J-'^g"™* ^- ""<»««d i- ftvor of the

This judgment was then inscribed by defendants for review, '"n

Z2nl .

""* '*^"* '•^^ '*"** P«""*'»8 *•»« «tlgation,uptfn.the ground

Jhe reZTT""''"''
''*'""""°* of themortga^and thTeveryS

fniusLTjJr rr*^ ^u'^"
"°' -PP^prifcted by defendants was a dollarunjustly placed beyond the reach ofplaintiff. ^,

This application was supported by affidavit ^
'

t

•

All '?J^ r'?'' "["ff
^"'^^ri-g J-dg-nont cited the folfewing aam&.^

N^iS oof;'r^'?'''**^'t«»»"«^^ Oui:-Troplong, Dep.'etleq., -

§ 409 P uXt^'P''''
''^'' ^''' ^ort); Zachari». 5 M^'et VeS; .

S 4^9, p. 632
; 9 DaUo«, Jurisp. Gen. Vo. Dgpfit

; p. 84, No. 6 ^Non, .bwlament :-.Roll«.d de V., Vo. Seq;, No. 16 ; Demante, No 701 • 3 f^
Delvincourt, p. 436, 566; Si«^, 1822-24- 2, pageS^; Sircj, mi 2 287*
4 MalleTille. Analyse du CO . »„r »rtL.i- io«f .o »,._." ^'.ir*': 2, ?87,

"^R:

A M-ii Ml » . ,
' ^' *>"-«<-*:•— «, page ao; oircy. 1831. 2. 287-

4 MjlleTille, An.^ du C. C, sur articU 196; ; 3 Mourlon,/ 460; No iSI'Jie JndgiftBDr'fB' motivg as followB i
^^ v^ ^^

•• Ayant entendgies demandeurs et lea dtf4n>M^&c., &o.

TIT

''ft

_

Ml-

1%

k 1||

> w ffi
• " Ny

mi

0.A^^
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,fi
"me.bl. p„„r I. «„„«.„,.!„„ de, droitt d. to«, • : •*'r'""»»

"Vul.rtiole876duOod«del»„,rfa„„ci,|l,.-
••N« »«,iBt«, !„„ di,, J.|j„ d. I. C»«r S»p<;i.„,. ,M^.„, d.„r5™l„ iT

^VenAoftn«ifcJlfo<rtemi,forplaintiffi,.
'^flequeatration ordered. .

'

Davidson, Monk d Cms, for defendaDto
^

(J.L.U.)

^

'SUPBRrOR^COURT, 1879.

(In Crambibs.)

MONTREAL, 12Ta AUGUST, l^.

Coram Johnsok, J.

,

V8. Alfred RadjM.

code, to recel^, tt, «nt!l^o, u.?J^^»*
»' • '*^'^

'*! Couchot • -

Ordoe. 1667, tit. 19, art. 12.

Guyot, vo^revendication, 621;
JoBbert. Enohirid itfp, p. la tM^

/
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Pothler, Depot, art. 2. oh. 4, Nos. 91, 92, 96, 98, 99
Procedure, Civ , oh. 3, art. 2. .

1 Pi^.u, Pro. Civ., 114. llfi, 117, 170, 172, 387, 388.
Troplong, Depol, Nog. 287 et aeq.. 293
C.N.,1«61.

^>
•

The above holding Hufficiontly explaiDs the case

^nHlcVthTi"?
"" '*""

"'T''^'
"'' '•'« J-Jk-ont. the learned judge having „.

ii2^'f"^'f^"'
reprewntcd "By their attorney ad litem, being prcaent ihe

^Z2 InLnrr'' !'r«"«';
-^'fi-^ -0 to do. I, the undesigned 'udg

.^t^ b,T ^^
"' '""''""^ '" '^'"^ "»"«' «» the 8th of AugusT

hn-V^. f
^P'*^"'* °°'"° ••"^ "PP«'"t Thoma, Giimour.of Montrealou^ agent, sequestrator in thi, eause, to administer the prop^rVy and ^ve-'n«Ss of the real estate mentioned and described in the petition ofplulntrffs mLmsa.d cause, on the seventh of August, insunt. a, foLs, to w ( I^. tllows the doHoription of the land). •

».ir'*'°\"'''*n."'""'*
"'•"" '^ Pl-ccd in the hands of the said Thotnas^Gil.

rccru; wl .1, r ""J
"""^ ""' '"^•'''. ^"^ -•• '•'--^ accrueT and t

ITJZi r f "** '"^'^''•~ P-J^"^'* ''J^ »»'«»«»••'»• of the buildings

Jontreal, the twelfth day ofXuguat, one thoasand"eight hundred «.d seventy-

(Signed,)

•lion,
Tl,

BmUm.

^oAn L. Morris, attorney for plaintiffs.
W. B. Lambe, oounsel for plaintiflb.

L. Forget, attorney for defendai^t.

U. E. PicM, §. C, epunsel for dofeuda^

F. G, JOHNSON,
J. K^ 0."

Stfquestre ordered.

(J.L.M.) *-

CO^R 8UPERIBDRE, 1879.

DISTRICT D'OTTAWA, 23 AOUT 1879. .

Oarom Roubqeow, J. ^

pou^r^"Ztl'
^-
f• S..?^»-»'«»'~

<»« I'Agrioulture et des Travau, ?ubHo,

.nteress^e, et le d.t Em. H. O. Joly, Requtfrant pour bref de possession.
Joo« :_Que /'^efe A/omtu dti chemini de /«•. 1879. (0 43 Vtot «h at .. »

' Uoudeladlteloi. '^^ *' *^"'*"'^' •* «»• «^ ««»»wprbe eet «grtte tux dtoport-
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'#

A la parUohtd 1^ '^ " """* I'eipiration du d^I.i de dix joun. .ocord<5

rCho^ K? ,"
'^°'""'"'* •»Jo"d'hui possesaioD immediate. Kntin

d^V^di 'u" Lr "^^"'"'" " '^•'^-t-SderActedoache:;;

BoDRa«Ar« T ^? P
cxproprier pour j prendre des mat«riau«.

..1 -k • J -
savoir 81 lActe refondu des ehemins de fer. 1879 a'aDDlinua

"alZit^t : ^"r'

^-''.^^''«"- «t Occident.''!; rrLr

che.2in de fer de Hon .a^OJwf*^^^ T'"' ^' la Cotopag^ie da

rapports au, L. J tme 23^96 ' ?" ' '' ^"''^ ^"'^'" ''^ '''

n.in de fer est rdgi p;, ^^te loi JW^ ? '''"7 •«««« doute que ce che-

reau<5rant d«.,. ^a ^ **^"^*' '*» conclusions de la requflte, et le

•X "an? Ido.Ki'T'
^'""' ^'UnymBank of Lower Canada^ u.^^, A,

^^1It^f^T.^,^"^^ 1"t * **«-" P" •'-- d'e,p;opriation
; le

%eBeM^llt '^''''''''^^^^^^
JJeBeUefmlle «fc T^^r^^,.^^ ,,o<„„ j^ requ^rant.

. -4. TBocAon, avooat de Mortau.
(E. LEF. Dl B.)

^~~^^
^^

.*.*
»'

• '

•
-1
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"""'""- i '_,
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>«i" J prondra

•0, Montreal,

on, tooompa-

fer ih 1879,

iRnifi^ «u (Jit

nujourd'liui,

> ion torraio.

quo jo vieng

nouTcllo, a

«ur prondro

dcH oliumin*

luo distjuico

on a bttoiq^

'olare pr6t A

irfM dti cfie-

3, Montreiil,

uniquomoDt

en Tortu do

no pent pas

urn accords

'il n'y a pas

, oontenant

te. Kntin,

loaohemiDs

la ligno da

iauz.

irite conai-

a'applique

iprds aToir

Qoe des re-

tpagnio da

;oin et al.,

|uc oe che-

[ufito, et le

flomme de

riatioD ; le

treau.

COURT OF QUEKNS BENCH, 1874. 24ft,

COUHT OF QUEKNS BENCH, 1874.

MONTaiAL, 30« JONR, 1874,

0»«»«N TABCUiatAU, J., Raiuav J Ra >..».» IT
/ Wo. n. Jt • ,,

\.
' TiioMAa yowiLLiAjf, •

: • ^ ,

(AV«n(fa«i< in M« OlMr< ««/a»,)

.'.,. -'
'

ArrauANT

i '-

'

'

'

ABO
^ \

JONATHAN FINDLAT, li ,

«.?„ J r"' *"" "'"»'^'" tor m»« than .

'^C A I'Mr*:^?.
•""'""" '" '•"""'••'•P will

tj.t A.ftnd.nl (tor more th.o .i.ty d.,.; Ac ) Z«

^*« Court Mom,)
RaApoNowT*,

partoxrthlp) Hfgad
S) Inatllutlon of tite

ttBdwr tlia llrm of

^ i In • Moond oount '

^ . •tulnsM In ptrtuenhlp
/br tmdiiig pur/xne* ; and'

/. .

^

'^:^J^:'Zrt:^ ^n.^.eeHn« . partnership^

awarded the pooalty of $200 a. pra^'ed for Th! .
'

i

^"•' "^^^'^ "«'^'"^

in two countTin one of whil fi.!7r ,

declaration seta up the facts .

.>.tuto,„.tob„J„Trrf wJv t^K^ "**,"''^ "" '«™'.^l»n.l,
counto allege .«b,eriMv1b.Ti^' .i .°T'

''°"'*''' *' «"' "'' «*"'«1

nge of as agister of foraT^he ConrT^oase that both counts phfinlv-refit-taonft »n.l th>-^»a»j *^ V "'*sr**^'»e and the luune partner-

t-

^ -^
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J'--'-:.

Cjiell :^„';f f"!* ,'^^'"'^ ^" «-'"5'<^« <»-»-c^« contractJ palSrV^I,t/*r"'"* P"' <»-'inctcmeBt Icquel dos aotes dc ccs d'u,roci6t^8, I appelant <SUit accu84de n'avoir paa enregistrt

• Bellr^fJ^
''?"'

""n""'^'"
P^remptoiro centre ce grief:' c'cst qi^e IWelant

mret^'^"" ^"^''' premioreinstance, avant dc plaider auS
U dSrIf t' .rr"

.^•^"'"^° '"•' ''""^°«*'- ^« deux soci^tes dans

4^^^^ Je ensocid^d avec Charles Alexander, t'oJk
^-tiSio^t^T^

M Alexander, pour^cs fins con,„.ercialcs et n^anufac^W r^^ an, mamtf.ctunn, purposes, ot que I'appelant et les

SilT ""^ '^'^"'
'^^«^^^'««'^'-V fai«ant affaires co-^me'ek „

SLILm-.T" r^f '^ ''''"''' ^'--J- & Sons; ^t qui'tli

SriLre At" Plu^ de soixunte jours, pour des fins eo^n^Liabs et n.anu!latnuneres, et »Jte engagee dans le commerce et la manufacture.

enLiaratc'd' T""''
''"' "' '^'^"''^"' " '^'^^'^ ?'"« d« «>ixante jours d.d

TeS in rT P'""""'' P"" ^«« fi"« commerciaie8, et qu'une soeidte

utrestet'Zl" t " ""^ j*^""^ P«" ^ «- "^^t™. le'demldeur e ct J

TsPr^ ^ TnV"''?"
'^"•'^^ ^« ^'"^"'^^ Alexander &

s<H^L cLZl \'''"'T*
'" dedeuxsocl^tds commerciales. J> vois la memeS alSedt t

°""'"-' """^ •'^ '""" ^*''"'« ^« Charles' Alexander &

dUSon J; . -^T ' '° "' ^^ ^^^'Saant pas par leur nom. mais sou^ la

l«de Jf f--f'
""'' P"'^""^^ ^'^^J''* •*« ^^'^ 'Jo-We "Ration, do t

alld^LTrnl
'\'^'«P««"><""i» St«»t quilui permettaitde recouvrersa*

San a'v^ri
"*""' ''

"l"^
'^« '^'^«' ^ «-»-»«»» de ddmontrer out

S'o^i^ll ^";
''"'f'*''

«"ffi3ant>ur faire maintenirla deZde.
' ^ **P"»« <^'"'« P««r la confirmation du j ugement.

HUchie, Morris & Rose, for appellant
Judgment confirmed.

TrenAo/metfeJI/aciarcB, for respondent
' "^

W-
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COURT OP QUEEN'S BENCH, 1979,

MONTREAL, 2181 JUNE, 1879. •

«.™». S,. A. A. Boa.,., c. ,., Mo»k, I^^r. T.».. „, c.o„, „.
^Ae Queen vs. Smith.

IX.,1.. 2nd. B=i.«»Sd^dUtt 5,d;V.te^^^ "f
''"'^'

,

part of the defendant to provide th.> n.„«ol pI ,
^ ^"* ^""^ "^S'^"* «" t^e-

.said Bridget Doyle endang^d tL ,1^; ? T^'^T? "''' ''^''^ '^ '^^

*^Judge Qf Sessions Lrved the two fo ^1^^^^^^ '°f
^""^"^ 8""*^' """J »»>«

J
city of providing on'the part of2 fH^TuT. ' ^^^.^^h^ther the capa-

^- WhetheVtheneIleotorr!„Lftol^^^^^^ ^"^ ^^^ «"«^d. 2nd.

to be of. natJto enL'^l^Cfr J" ^^'^V'"- ^
'"* '"» ''"^^^'^

With regard to the first of thll ?• P«/T"™% «J«r« her health.

ing that the defendant had the Znft! •] ' '' '"®"'°*' ^•*'>°»t «"^-^
As to the second que" i";!*^^.TC^JI^:^TT' ''^' ^'^ '^' •»'« ^^^^

dictu,enti8drawnli"ZltllL A *^ *''"' th^ section on which"this in-

100. s. 26. The XSrlftH ""'''''* ''^'"'(I-P-Ac^^

Canadian Act e,te.^repr,j^Ll^^^^^ -cept that thV
or committees, nur* or otherrZ.!,./"^
to provide ne;ssa^LrcKnTroSg^
strictly following the words of the Engiuilet "orV fTt" '^''"^ ''''

does 6r causes tabe done anv bodilv h«?™ .
'

I
"°'*^f«"y «' maUdously

that the life of such apptenlet Lv!^ ^ '°J
'"°^ 'PP^*"««« «' ^^^^-t, I

.pprenUce or .^.Want Cbtn J HkeJlt"'""'' ''> '^"'^^ ''^ -"''

guilty of a misdemeanor 'C ihe-S * P\"°'">«''% «J««d. shall be

Act is, first, the«SrtgleS^T^lfS^^^ tT
*^^^ ^^^^•"'l

tressi to provide an annranh'^r ^ f^J^' ^"^ ^*^'« "«• °"«t«r or mis-

««chW:nuc;i::z^-St:^
paired; second, the dnjng, nr ^nn^in. tnl„ 1

' ""„.!'!.?.^' permanently Jm-
t, or tviaaing-tQ^HKtotw^-toTnroB^PWBSB any bodily harm.

1

i

''#

N
.*
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«.
Bnitb.

k%

80 thal^the life of such apprentice is endangered, ^ hia health is, or is likel, tobe, permanently .n.paired. But by the Canadian Act, strictly interpreted th^jpec^l offence is refusing necessary food, &c., no matter whelherTIIlgt
hfe or .mpairs or „ l.kely to impair health ; while on the other hand ite«S
tresses, from he penalties imposed by the Act for assaults which do bodily ^

pieoe of legislation to a mistake. To arrite at any other conclusion weXuld
,

have to suppose that the Legislat„« of Canada had borrowed the phrZLW
fiir "^

"
"^'^ ''^*""* ^^^ *••* ^•'''''*"'« "f E-g'""-*. '^thouthS

r„H tw ^^ S'''*:;T^«"» '^™»y ''PP«»'- to «» tbat this was not meant

!1. .•7'!? f^."**^****
*"**'*"'* the provisions of the law te other ~:

»«°»°<'t'»«'«dedtotheEnyishAct,weknowofnQruleofinterpr,i^^^^
would permit of our interfering with the expreri. words of aStS It b^^^h.to be regretted that we are forced to thii conclusion, ^?ut theTesemtlol^fTu

'

«tnlt *''.• ^Vf ^""'y'P*''"'P«'^P«"«'»t«^toaddtbat.thcexte

rL^ArT'"' *'' '"^' " "^^'^ •" '^*'^« «^' clothing, and lod^g,

• ^^rV !i
*"* " """' resemblance between the relation of the bus-,band to the w.fe. the parent to the cl,ild. and so forth, to that of the master to

^J^"^""^^^-^- I thinkit may safely be affirUd that thU

gives nse to .0 just pi«ttBi^tiOn that the husband is a wron^-doer, that^«
rf^^^ddprondethese things ^^^
XTs oL^e?f -'^J

" ^' "^"^^.J^'^^-^ of tenderyews IS provided for ,n the veiy next «ct,W Let iiny o^? imagino the result
- ^^J^-mvedatunderthis"Act.Amanandbisw.Te^

off in a passion, ^fusing or even neglecting to give h^ mJy to go to ^ar^

^tLt: r? *^
J^ P^-»«»»^«y- Again, It maybe asked, dS

Bary clothing from a milliner, or fHih Indian blanket suffice? .Those Mrted

ipp-ii'iTir.^- ' ' Conviction affirm^. '

I'. X. Archambault, Q.C., for the Crown.
^ocmaster, Sail i& Greenthieldi, for the defkninnt

'

-J
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COURT OF QUBEli^'a BENCH, 1879.

COURT OP QujBa*s bench;^
MONTREAL, Mtb JUNE, 1879.— . —-vwx^ii, law.

;*
-

.

nc ^ttccn VS. i?tMOBe«e. > , ..

,

™n,.mo Of the girl Injured fp^Xw^ySiJ:!™'"''^'^'"'''^ by |,«rtln,

tb« age of eight jear«, did unkwfXan^ Ir T T' ^"?^ ""'^"°'"'. «^
to the said Marie, whereby tSI h jr «f ji""'".''^^

^' SrievI" ^^^7 harm
injured. At the trial it wa"^, ptvedthLh? ^.^

''"'' ^''^ Pordlnently
and that she was not the mrlZtTlt f^^'

""""^ '" ^^'"^^ -Vincent,

th.offonce, as laid, could nrLvo'e^^^^^^^^^
'" '''•'? «^ '^^ --^-oe

learned (?hief Justice ordered ^ef„d lenJt^i''"
'"
T^""^

'^'"^ «'«^«' '^c
words "then being mistress o^ anT «tr^''

T.''' '^ ^*"'''"S ^ *•»«

-kno,„..„, by adding -id- name being
thrtbree places where the name « Mai » f! ^t "'""' *^ " ^''»«'«nt" in
inaictmcnt so amended, and the Uriloner .rr™'^ .^*''"' proceeded on the
The prisoner was sentenced t^ ^trrrn^l^Hs'^^^^
sentence the learned Chief Justice rrervedh '^'''T^'' »>"' in passing

theamendment was justifiable IT^^^^^
'»•*»»'«•'«= first, whethef

be maimained. ;* •^"*' '^°'''^' ''Aether the verdiot for assault ought to
• There can be ud doubt tJhn^ !,« j ^

'

known for the wo^s. «t t den namet""* 1 "'^"^'^''"^ *''« "-« when
With regard to the ko.anldlHSr^^'^f «--<^b« questioned.

.

IH) made under the provisionJ^ '7' S^f^t ''' '''"^'^'"«"* ^«"» -'^
«ct^n does not authorize sueh an^endmfntt -^'^li'

""^ ^^' ^°^
if* ^^at

of the offence. Thesection saysthaTrr^^''""^'^
'

places or other matters or e^l^^t rrI^-7<»--t " iu ^.am^dati/
merits of the ea^, and by the misialetwW ^^ r*«-' ^oW
1« prejudiced in his deflnee on the meriL " !!!*». ^"''' "" *"^'«* <

' •
the quality of the offence cannot C aTtor^' h S *^ ''* oucelsonceded thaf
offence found by the Grand r^^houwlte^ that is, th,.t an

,

demeanor, by an amendment. ^Jui 2^^.^^'^ ^""^ ^ '«'«"^ *« »^i^'
F.&F.,p.320)kysdown. Cwl^ ^ i^'* ^.^^ ''^ ^'V- »^A. (2

,
to the merits of the o.«y;Tt^*;^"'f^^^^^ .

•words not to be found in the ^SiT^e ""^te I.T.T^'''
"''' ''^^ ^«"-

Act) confines itself to an enumStion o?*i. T.-
^ * ^^ ^< «»?• 100 (Imp -

*«eof Lords haWng s^T^ th£^ ^'^^ \''*''' '"'^^ «>« '^-^^^
.

;g^such atate^enfandt Z^ZS:::;i^:^:^.^^y v^a^

r V

249
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VI
BUMoette.

'V

'»•.;

s. 71), after the enumeration there are the words " or other matters or circum-
stances therein mentioned." Any matter or^oircumstanoe then jrnay be amended '

if it be not " material to the merits of the case," and if jt be a misstatement
" whereof the person on trial cannot %o prejudiced in bis defence on «uoh merits."
It must be obvious, P think, that the materiality n»tist be as to the oflFence as
amended. The statute cannot mead that what is i^aterial to the offence as %>,

,laid cannot be altered, because everything that nee^ds amendment must be mai
rial to the offence as laii.

. What the statute rekll/ means, and what, I think,
it clearly says, is that the amendment shall "n^t place the, accused in face of a
new material fact. It appears to me, theref9^re, as beyond ' a doubfc that. the
amendment, which merely strikes off from an Indictment' fOrasteult and battery
matter of ag^avation, is perfectly justifiable/ The learned counsel for the pri-
soner has sent up a note bf authorities in support of his pretenaions. Two of
the cases he cites (Rex v. i)ee/cy, Moody, p. 303 and Sex v. Owe«,1b. p. lij8V
are before the 1^ AlSVic.; cap. 100, and therefore do hot apply. Theoaseof
Beg. T, Baileif (6 Cot, p. 2d), decided by MK Greaves, turns entirely on the
absence of general words in',the English statute, remarked upon in Reg,y. Wright
above mentioned, and 'therefore is not in point. « I think I might go further and
say that the amendment was not absolutely necessary, and Aat both the offenw
as originally laid, and as laid after the amendment, being misdemeanors—that
is, having the samejjpality-ia verdict /or the lesser misdemeanor might have
been found rejecting the matter of ag^ra^^tion—that is, the relation of master
a-hd servant. The Queen v. Taylor (L. iC, 1 C.'G. R., p. 194) ; The Queen
V. (?«%»« (L. R., 1 C. 0. R.; p. 241). See also 2 Russell, 789. This brings
us to another point

: On 'ev^y indictment (even for felony by our Act), in-

cluding an assatrit, a verdict may be found for assault.. Tha jury have only
found an assault in this case. They could have found an assault on indictment
as first laid ^ weH- as on the amended indictment. It is clear, then, the accused
bas suffered tto wrong. We are therefore of dpinion that the cohviction should
be maintained. .

.

„ T, . ," , . ^^ „ .
Conviction maintained.

F. X. Archambault, Q.C., for the Crown. ^
PtcA^, ^.C, for the prisoner. -,

,,#Kj-kO '
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COURT OF REVIEW, 1879.

MONTREAL, 9th JDLY, 1879.

Coram Mackay, Torjance, PAPmtAu, J J.
'

; '
*'

>No. 2274. '^ <

- ' ->
' ^'

Prime VB. Perkins et al, V^ V"
^iD :-That it is the duty of the officer charged VHh a warrant of distress, for the leyying of a
If penalty, to seize sufficient effects to satisfy the debt and costs, but if the sale ofthe ei^ts^ seized should prove insufficient^ a second seirare may lemUy be made under the same

warrant.

Th« plaintiff inscribed in Review from^ a jadgment of the Superior Court>
District of Bedford (Dunkin, J.), dismissing an action enrevendication.

%,^.:»J

V
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4oM. Mrfta .«te«, which had^^T. fj* j"";.""' '""e'"'" "'•"

he w., ,g,bf,l the pW„,i» i„,™™fc .!n"- • ^- • "" "" !»"'• B"
Court

«

^ ,h. oi. s«rz: oTxtrrrr 'r^^-^'p-i"'
the Superiop Court had J»ri«di<Ji». J\. I»

' ""^ "' P"^""*- "ow
Ciroui. Court juri.di.,S":.C,«2Sr°"""^ ^ " ""'"-"'JPf

Supenoif.Court. .

-"o wiimn tiie jtinsdictioD of the

ub hamais et un waggon ""STT' '".'""* ''P""«" *"»'' »" ^^'A,
de 112.06. Apr.aTd„r/rs^rde"^^r^

199.44. Sans faire de rapportdesesnll^
h;>«»er avaitencore 4 prifever

'

fit «ne seconde. et nomo.a^'^X'rlr/^^^^^^^ Vhuii^^A^en

"obilierMes sLit vers e slTuZ^^Z^^^^
saisie r^vendication maintenan Si ^tttfr^'f "^^ ^" ^^'"^'^ P" '»

la Co^ Superieure du BistirdrErd " ''•*"" "^^ ^^^^ P^
.^ demandeur pretend que la seconB saiaie «Ia ^I^ *

^ $^'"'

"

/.n.»ul..tm«„,e„ffeo„.„»,„l.^,i„,.^J^«;^'«»jdoubl. ,e.u. pour

<in»ner mils qn'U eat bitm nmii>rt 1 1.vT"*™ ,'>»»»"««»»• no pouwit

PrtOM
Ti.

Fttrklnietal.

!i;:

^ •



riEW, 1879.

%
Prina

Fwkiiu ft al

'It,;?

lies d^fep
fPyijiyMilit a I'appui, 1 Boilvier's Law dictionary, vo. Distwaa, p.

483 (No. 37) jS|p<>t>n> Abridgment, w. Distress, fi note; Bttrns' juatio*, vof
Dlsttefla, pp. 95fflt 967

;
. 1 Burrow's reportB,<J589.

Dans los oiil^ oitds' par.^ d^fend^ura^ a'agissait de warrant pour for

paioment d^un| dette, oil d'unef t|tji, |pD{lant que dana la oaus^ii
occupy a B'(^lli^i^t^d'Un warrant Donr oolpaindre au paiement d'une.p^na

Ell ADglcter)^;*n a toujour«||aintflM le prinoipe que le ooi|sablenc
)pm $p\^rir 4ouxijpeines pour uoltofime oWofie, et o'est la %jtrin|
•Palejy 'k. DeapoftfjAuk cndro^ cites par iSieinandeun
4itrai^(|'9e.au droli^nfais, ,et eile esi; bien|^id en (9|

^^ndci»r» |H^ten^iit que notre loJVj^tutai:
""''

"jr^ntj^rpu gtire pr<Slev^e dpn^iii^trict,

t d*un flndosscpent ifceteife^ sili Ii^.warrant^

N»yir|a.j>r6I^wii, dangkin natro^yS-iot, la bi

le JTairo e^vir une second
•* pas nW)f^^j||^Srwarrant^QhIttt

i^

s
.
^'

'i '

#tl

.^* ^.^^m^^W^^^^W^^'^ dwtHot B\ir la simplp pr

d^.p^ljg'ua^^^^ l'ex<Soution dans ^
ji^iadM^n. ,'%lp|||^^;est; fcfrdc^ <je I'sote ii^

'^'^^ ®'^'|^*^?l4*'-:^!^ il'^menjionn^ au premier yoUidl*

/cppia* Jaw^l^S, No. %dj^on de 1836.
'

Il'dit: « To^^
l^^^^if'^^t^ss gratf^^y .justi6ea <^^ ftoiip l^ing ineflFectjiol, by i^sswi'i

W>|s Sf tlie part^ipg out of th^riadiction of the justice, it is fen'a(Stij|

^^j^
jytr:, chf&5r§ '3,^tl»^t'v(%^a sufficient distfws (Jjinnat be fp^
' TimitB of the juriadiction^^Sfli^ justice granting, the Varraij^

\mf |ii^4e by one witnfe bef<ite;rf(ij^^ of any-other odiinty, t6 be

,'*virtue;'of^such warrant and indoiftemerit,' b^^lev^eat iij ^liph county," 'y
.

^.^^'l?
^^W^njlertttinement fairia^rvir leWfiiae maSdat ^ deur-saisies Ipiii d?

^^^euM^exicutipa. Ce ^'(g?t pa#iaire subir dbux peines pour li^iiL^Dte

,^»,..,.'d8«^i .mfl^lFairc subir etf deux fois une seule dcs deux^eines impog^les'^F. !»

J^fl^^^*.? le p^iCijient do I'ameode preleviSe 'sur les biebs du'ddlinquanf; Ou
j>m|i^j^fij)liileitftd,'d(5faulJdebiensnieublo8suffi&rftfl5 ^ t 1 jiVi

'Cfela :^^-ils8e faire ? On voit, idans Burrow's reporte, UrI.,vol. t»^ 5ifi

ct si^\yaA^8,iefej)articulierement A p. 589, que la question s'est prdsent^e dans la

cai^jSl^«Hlitehin8&Chamber«etal., et voioi en quels teriftes Lord kansfield,

dMinl^ ropinidn de la Cour du Banadu Roi, qu'ilj)^^8idait, la pose el\l»M
^' As to the SECOND distress : The ?fira*. 'questiott. relating to X*jii

"whettieytJiis second distress can be a«/«(i jifetified ;\s itleas a
¥^

" dJHfer^ taken tinder the <ame ^mint, when eAough mi§ht have bee«
" at first, iftlie distrainpx' had tnnought proper ? "

" Now k man, who las an E|MHputy,> shaU not split the ei

*' distrain for part of it at one time, and for oth^jLpart of it at 4PHiiltme

;

^'

^ ^t- ..;^-:-:-4^

,iU.

. ,,-^. -

/V -'':
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"and BO iofies.qmtie, for scvotah times, for that is great oppression "Bat

W^ " »2|"«''»«« for the WHOLE sum thut is duo to him, and only mistikes
.*JPhe X!*|o of thp^oods seized (which may be of very uncertain; or oven

"y. value, as pictures, jewels, rncc horses, Ac), there is no reason why
\ml afterwards o6mplote his execution by making a further seizure.
^i^lip oflBcer who seizes iudgo of the real, or perhaps imaginary
Hiortes or g(4od8 seized!^ .., And if he docs not take the

^ the whole at first (out of tenderness and moderation perhaps), th^ro

.; f
"°

ff,^'*'^
bo should not complete it by a »i,cwUHeiz,m; provido/S be^" [QT th4 SJi^^ sttpidue." 'v.:^ "^

/

Uvll^^^^'"'"* ""'>"' " ""^ '"'* ''""' '" """"' »«"™'«e a notrc cxamcn.
''

' M-*''?
'^'^° ''^''" ""*'"""' *^^- '" ''"^"'' ^""'''" »""•!•>»«"» qu'une Hccondc

^^cijlvcrtu d'uu mc'tne warrant sous ces citconStances n'etait pi^s illd.'ale en
Si^viitejIHj la, saieio rovendicntion du demandeur. Jo nto vols pas de°>aison
,#annuM ce jti^cmcnt. Jo pe vols pas pourquoi un delinquant qui a dtd con-
aamne 4 une pdt^alitd pou,r uno infraction A la loi et qui n'a pas pay<S cetto
penahtd scra.ttraitdAVCc plus do favcur qu'uifsimple d<tbitcur qui a de la diffi-
cult«S a^^er scs dett^< S:i violation volontaire ot prdindliteo de la loi no

'

^scmble pas unc raison pour I'acquittcr do I'amendo, lorsqu'un haissieP-Tfaifc
1 erreur de priscr trop haut les effots soumis i la saisie ct de ne DM^salsir assez
une premitire foio.

•

"
-.^^^^^^^^^

ffi-

'

11 *'y a pas cu violation de la maxime que je eoiipabT^ne^doit pafsabic deux
peincs pour la niC'uie offense. % •

;

Cepcndant ce jugement ne doit pas fitre interprete commc une justification dc
^
la conduitc do roffioier 'chargd de I'execution du warrant. II aurait da saisir de
suite .assez pour ji'avoir pas iV faire une seconde saisie.

1 ^ar^Kt. , e' I • ..fl^
Judgmenft cpnfirmed.

, ^*^^^?Uifb«/tr, for plaintiff.

Hoicicot tfe Co., for defendant.

Prime
'. VI.

rcrklnt e< •!.

j^

. COURT OP QUjpiN^RENCH, 1874.

'm6nTREAL, 20th J(JNE, 1874. /

Coram Taschereau, Ramsav, Sanborn, J'J., Loranqer, J.,h,0Uant,
'y :,-'" <:. ' ' -*- '

^

No. 40. . . .
|

.
JOSEPH LANTHIER,

AND

zfi^

^^tb :-l. Tliaftlic redhibitoryjetion, resulting from the ob^ ,

feet* Id the tm>i tMi'mty be brouirhUiT the du
M

{Plaintiff in Court hilow,)'
•'

Appkllant: "

fe/en^i in Court below,) ^

Wh Rbspgndent.
- -.„..... .--.^..«. J. „„i,„.., reouiiiuK iniiD lue oDuntiotttff WTnkty against latent de-
icctgln thetMn/goAinay be broughLJbythe purehasAr of a hbrteMpn alter eiitfl*v«Aore d4y« have elaf^ after delivery.^ Jbnn as reasonable dlllg^ has beenlaed
(C. C. 1630) ' *' ^ W^. ^ '^'

'

2. That an amendment to a declaration l^saeh action, seeking to sulwUtute spring ^t*fdr*"wind gaU|Jhe former being the defect, as established by the eWdendd, lo the bone bodgfatby platop*, Kill not be allowed ; and especially so, because both the defeotd mai^ tn ''

"PWrent defectq, and, no special warranty being proved, theaq^dme^twonl<Uj^Y>betfn ••

BBIIIIIII i
,

. B ' .,., ' V^
'

.
'

t^/
'

-> v: —'^
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This was an action to recover tliejpric^ of a horse -which the agprilaot, Ln^\
. »^

*^^..

j&5-
ri^ja
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t4nithlMr
, •D(l

vliamjiaKii

r ,

X

Uucr, bou«l,t IVoin tho rOHp6„da,.t, Cl.a,„p««no. T„l,o1,vormont in tho declaration
.was that tl.0 day after tho s„lo ^ho' «pp..lJa,.t n,nt back tf.o horse a, un«,und
beiDg subject to wind gall, hut >h,^. r.w,.o„.lont rjluioj to' rocoivo it baolc U
appeared fro... tho ovid«n6(j thdt the hor*3 was aufforini, fro.., .prina halt \norv9u, disease. .The plaintiff d.oved for leave to a...e,.d, but tlft qiotioWal
rejected.^

, -
^

"

V
*

%A^ ^"^'^' ^""*'
^T*""' <^^ ^"'""^'^ 1872). the as^ wa. dis-

^T(>RHANCE. J., remarked thJt the charge in tho declaration was that on tht3rd Apnl the day after the salk tho plaintiff sent baolc tho horse a.s unsound
but defendant reftised to rpcef ve it back, saying tho offer ««Kn.ado too late!The defendant had met the ac^on by several pleas .-Brst, that the action did
not disclose *he faults m the hdrse; and secondly, that.tho aciioa had been insH-
uted tool^te. the Court wa, clearly of opiaioa.th»t tWevidenee did not ««s-tam the oharge as la.d i,t the 4eolaratiop. It appeared' to be a very hard case

for the pla.nt.ff; M was, profeaWy his first transaction in horse flesh, and he had
not been as sucoewful in his bargain as ho might have been. There was evidence
that the horse suffered from ispring halt, a nervous affection of |he hind Ic--..The p^a.Dt.ff, apprehensive of the defects in ^his daolaration, made a motion to bo
allowed to add an additional spjicifioation, but tho Court bad Aot permitted him
to do so, because it would have h^ in|rodueing a new cause, of action. Upon
the caso-^as .t came up, the Court was of opinion that the plaintiff could net sue-

7u .^''l* '' r'
*"°^''"' """'"• ^•'y *•>" P'"'"*'^ ««»>* not succeed.,

! w r. .
."°^ ''^*" ''™"Sht en temps utile. His Honor referred l|Pig,au

^ 1 .u- , ? '^Z''
''"^'''"

'°'"'*'"S fromwnrranty against hidden defects ia
tho th.ng sold must be brought with reasonable diligence. The authorftios we^o

.^con8.8tent on this poftt.
.
The plaintiff in t^jis'easo had allowed a considerable

ti.no to intervene before bringing bis demand. The sale was on the 2od April
and the action was not iostituted until tho 17th April. The. old jurisprudenq'
bad been that^the action must be brought within eight or niqe days after #o
sale, and tha^ would be the ruling in, this case. „ "'•

In aj^al,
"

•

ThTir^'^'t'^- f";);.''''« «f«Pi"'on that the judgment was erroLiThe action was brought within reasonable time ; and the defect waf not aLront
except when the horse was im motion. • ^ _

I.ORANaEB, J., agreed with Mr. Just/ee Tasehereau that there was no L|i,i^hm.t of time witbin ^>.ch the action mUt bo brougB|. The rule had varSr
different coutumes. But aa to the defect in the horse, his Honor considered
that ,t wa^an apparejvtone. The horse was suffering fromspring halt, and the
action mu«t fail on this ground. ,.,

' *^
v
^ '

»«« uio

_Raji8ay, J., said the sale was on the 2nd April, 1872. On 4he 8tb, therewas>tQn^r of the horse back, and again on the 9th, and the aotion woa br^i,

ZT l\^kTh« Codeo'aid down no spedal tim«.,fmib^.ich the actiojuTust
be brought. >Ri^urt was unanimous thauKe term of^ighti^r^not
absolute, und thatlfi^^on might bo brought subseq.iontly, prtJvided it w«,
brought with Bugcient diIi>«,neo. The net ^^ -... k^

...V^.fp„,,„„, ^,;

\ ^
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COIJRT OP QUEEN'S ^ENCH. 18T4;

. T ai
tbtt it wu »ot proTOS th.1 Ibe lio™. ,„ ™|ii,i„|, f„„ ,i„j- „ „ „ . .

.«»««» i„ „id.»«, «,., ,h. di«™ ,*.Vp,JhgU, i. II* pi."i°ffT„WUw »M.i.™d hi. d.^.,..io„. Th. Co.?.^L ...iKXi.^^

would b... b«6 Id,. « .„M.u„ J,^:,* l::^:'j:z
' '- "-^•cjvfid it

^«Aa»,<-/, /^a-,u..7/« <f- Jiin/m, for the appollw;;
^'

C- Jj. Chatnpatjnr, for th^, respondent. '
'

Judgment ctonfirmoJ.

.

COORDU BANC DE LA REINE, 1879.

Coram Sin, A.

En Appel. ' -

MUNTREAL, 15 JfAI r879. '

.

aaio^Juge-en-chef; JfoNlc, Ramsav, Tessim
Cross, J J. - -

'

DA«E R. i:. ROLLAXD ET^" V

HKROOLE BEAUDRX" Erkt.,

I

.«*

ApPUANTia
;

•

>Courd'AppeUepnfl*m6 1e^

« R A. A. DoEioN :_Le8 learchuhdiaes pour lesquelles les intiL, „ .
««.v. les appelan£e«. leur opt dt<5 Veftdu^ et'^ei^^ LVirt ll T'Moompagndes au magasin. Oela eslennTAn^i T J^^

""^' '*' *

• nistrateur«.?^s C£ln^31 t"''""
te8t«nentai^s et admi-

. bAiifice d'invenkire "m! "Tj'm""^*** -«»««« »'ont pas aiceptg soua«,Mouw a inventa^re. JjiHes sont don^gonsables deaHaft^ ^mJ- TolwnWd avec d^pens. '

^^<PP^
flesdettes, et lejugement est

I

(K. Tipg. PKu.) , . ^==^

': /.^,
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COUR SUPEIUKURK, 1879.

ST. nVACINTIlK, 4A0UT 187!>,

Jl^OI f-T Qno hi Ad d«. non rxri'Mir. I>..hI.'.- ror lo <l. ruut .!« <|iialltlotitluu if<(|«-ctPur.*l»M/,. „rf.„.i
.

m.-..t .-.rnlro 1„ p.«tj^»*h,r,., , „, O^fr,,;,. ,,„ l««t. ft lim. urtk o»J«f»oB prtll«l„,ird.«^
»', K« wjii du (italut »>oW5, ^

*^ """••re uiM

2. V<i« I. .li»pl»fl(.gMl..i. <l(. I «lk>Ku« .,u, lo ^4ilti„„„,ire wt h«bllo i Toter, ctUouUi. i,l,,.
«l"l»«M«<'»ii«^(l.'«<niei-nfiit». ' r " ""ui«ii|,i,n

0. y.ic imr l.elaiwi.V |p'.rMi.u.leur i«n« Uir.t pn-uvfl r«B|lMii|Mri^i- mann-nvr.'. ftiimi,.

n-.. |..M.vj»t fain. c^tH prwv... n.,^ra.. <ll ,,•, ,«,Ml 7l« tO,,o,m. INio pe-fflh r«^rv,n.
|i«rc.- .i«»ll tiuraU Uoni... Intiroutinn d.- (..lie ,.reuv«. dsna » r.>p<»««

4. «^..W..)«(w|»r;^ld«nt4ll,,,tru«ti.„,^loit r*Kl,.f U |,r.)<*,luro, d« fn.nl*« Aconun .oilI.r.,o<<d«.«o e.|„r«^ ot ,«.r,n..fr,j.rT?7^ul ,.ol, J„«.r lo proc.... d« d^cid^r ",r ,2
lu ut». «.ul,. nuduyti

: ,,uaiia Imyiow iwut no falro, eo couMfvnirt, * cheque

|rcii(ltur, flaw fiilrfl d'ohgtction pnMlminairc, n produil unc
);.ii8ccUoj:t'f.onw,"ilcit (|u'il i-«t faux que lo petition.

;
quo lui, Ic (leforiilc ir no 8>t pnH rendu coupablo do

d''iucun« iiifnictiV d^ lu bi, mait) quo M. Ca«avant,

- o"

SiCOJT

rt'ponsc i\

nairo soil

mciiees co#rwi

lautrecarhJ.dat, « pralnu^ d..-.s n.u.MDuvm frauJluJ^uses .jt-dt-s «,ou«5oh corruptri-
t;c». Ld^efundcur c«.K*it a c^quo M. Ca«av..nt soit deol.rd ooupublo do m
nianoDuvros fwuduJcusA yt do^juHlili^, et au renvoih la potif io».
Lo p,5titiminairo dmlnuih p.r r«,Mfc, que b rdpcmso du U^fendcur Hoit

dfclurcc nit-alc, irrc'^uiivw., n„lIo ct do nui cffct, ct rcuvovoo commo »on
qyoxmc, powdiver.:,es ma^s

; „ai^, q,u do fiut fto rt^duisent aux deux euivantcf.
lo,>La"rdp,s8 conticnt ^J^^bjoctions pr,5li«,i„aiie!., on ce qu'ejle ultaque la

.
qual.te d el.cte«r du.,,e,,iUonBalrc

; ct/partant, qu'clle auraitdft 6tro prdsentdc
daojios Ojiluw presents pour <«ro 0% objcotigns. ^ 2o. La rdponsc uttaquc la
conduuc du oaod.idat Cu«avant, pour mc^^.s %rdptricc8; ,et , I'on pr<5teod <iue
cela no ,,eut se law do cefto maniy^'e, maS^parlbo petition Jfleotion, avec ie»
formalitdfl prescrites.

^ ^^ V '"-<
;.'

La Ire. rai8oa ndoessitclVexamde'^ jwint^ lo. La rdjonso oonticnt-
elle une objection preliininairo d^n^ lo 8*d8 dii fttatut? 2o. Lo d^fendeur qui'

.
ne deumtadc que I'iDstructiott i,ul IbM^.>eut-il i^trc "contfaint do proo^der L
de8l)hases ofcpar dos enqul^tesp^PMIirk, Mr «l.a^ faieoou'Jfc A la^-

^;crdtionduj^titionnair6? j> !* • \. ^
Jjang ees.niati6re8 d'dlcction, fcs proc(Sdttrcs 'sont r

fluand %les indique, et par^ i^lor'cofcDej^n'
'

^
Que voij(|ent di^O; ces expreksions du stat^j^tyMti

faioyeus d'iij^Hffisance* eonlre' le pt^feitlenrtuire, (9KWn
^:ced<8uit^rr«^r!^V!-, • ^.', W,m

.,
,Notj^od^qj^lifi6 a'«sxceptioB8 p^dRniinaireil^ d

.,cxce^'fipi»ii laJbrnHs, le»eiceptiolS iKlatoires;. Ces ^oeplions so
• / aux;<^tio«r« ^tliiiiinarites do Statut 6lecloral.

'
'

-L'amttce deja qualificatJqfk d'dlefitcur; rcquise pour exerwr le droit 4q p6ti-
' tiop; coDBtituft-telle ugpiojen d'ciceptioo preliminaire, ou de defense au foad?

iciale.•ar la 1a| special

6t^^i^6 autreiiientr

>i6ns pr^iiHiinaires, ou

in, ou' Qjohtre (^ua,pro^.

I ddoltnatoires, les

i sont ^quiraleates

. I?
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Mcr«ter.

fr'
,

I)'«prd8 notro Code, d'ucoord aveo lo (VJa w ^\*
' '"'^

<,u6.tio„ du fond. Point do-amrflo ,1^^^^^^^^^^ lualiacation c«t uno

'lire qu'il fuut .« r p,Mu„.o „. 1 o.
^

I* q».l..^ quo 1« |oi requiert. o'cU-

P«b)io on tout dtot doLso. r BioTho F.r ;• ^T"''''''
P" ™''"" ''''>'•»'»

Mu'unod^fenKufonr^ '''"'''»"" d'stinctemont ot direotomcnt. n'est

.^iz^T^z"^::^;:^^^ ^a„, ,w«ndo
ifcatlon du poti ion ai /dcvait oto eJ ,^" '\ ^°'"'#""'''"t quo la quali-

liminaire. ""J
^'™ **|™""^° P""" '» '"oyS^d-uflo objection prd-

eo^eZ^:!tS.^&!;^ 1^'7- ^
Cour d.ection.

^^-JTa d^Lt r«:alfic7"' r'T"^'"' J"S°« ^'"Kay, Torrance,

sur objection pTiTnlr! ^"'"""^"^"V"
^''^'«"""- "« Pouvail etrc jugdi

ordinLc. .andi: ujK ^^^^ '•» -..uneet cotte proCdur^
,4«os <^ quvnes avairde plXj:f2l?;.l"^"" parlementaire,

fond.ordonnaitquelopdritioLlKdl,..- ^""*'- ^ *'""'''^' J»K«du

.

Je eui, d'opiJion q'e id"S t^t ll •?? 'jr^""'''""*''^" "^'^'^«'«»'•

sur rabsenco do qualificatil- t dSf'n r ,
."
'' "''" "''^'^'••' ^°»^^

.outre touto.«tre defense aa"fo„dZ: "" f "^'^ ^''"""' ''^ ^P^°'»»'

d.ntH„struction, dp^inder r nt
i" ^" 7';"^ "'" '""'''^ "" ^"^0 PC^si!

cettefln:de„on ecTvI dl'bo 3^^^^^^^^^^^^^
'' ^' ^"'^ P'-'x^'^der d la prouvo do

>-d««-fUaUty.oN6terbe.S,'..
^^
"
*—

'
that tho petitioner has not

!. ^

..•''f

»^-. * ^

/^ ?
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II y I uiie .utro r,iHon p^r ju«tlflor o,, qui fiont d'etre dlt, fondite «np U."tur. dc« .onction, tout.. HjnVialcH ..,.><?«. .„ ju,,, ,„j p,^,jj. ri„,fruo,i„;n n c«t pa. juK« d« fond. I| „„ pe„t «„ ,^f,„r coinmo .utrofol. ^ J. (Jou"d^oct on .«r lo« .uchUohh ,,.u p„uve„t wrKir da... I„ cour, d« I'loltrucionHon ulo c.t ..„.pl.'me„t do rORulnrimr U proci'du.o. do ....nWro 4 porn.eUr.
««« JuK^"- '!«. .loadopor.t en fin do compro. lo pnK..N. „.,.„.o. db pouvoiHo fuiro^ur U.U8 loH inc.donlM, c» d,n« MHO wilo nuditlon.

Co.„,„o U petition nV.t p,.. „ffeei.l. p,.,r I. j,.,.m„nt. tonto ootto q„«.tion dc

I ttttaqucr, pourr« Hn Nlur. c«amii,<S«.
'^

J^ but d. la loi r.^do fijiro pro^oder nveo cdktritd. II „> „un.i, ^uoro «5I..

nob.0 do .u.w la procrfdoro ordioairo dan. dcs olwo„«m„co. analoguo..
"
«V ""''mi

*""""*'.''' •^'"'»'* •»•")'«" ''"v«<l<«^ eontro 1. ,^p„„Ho du dtdbndeur
c c,t q« olio mngr^nme oo.„.,.c u..o pctitio.. d'dlcotion ; ot partant, nu'eilo doii
f tro ao0oi,.pngn^e dc. f«r,.„.li,dH re.,ui.c« pour ooh petition. j-Siguaturo du p,5ti-
tionnairo; cauiioo. * *^

"

On a inyoque Ic ja{ren.c.rt duas SoraArvlHo v,. Laflammo. n;.'.Kis.aitduno Olection ftSdtValc, rd«io par lacto f.'d,5ral do 1876,-or dau. cctte loi i'

" y avait pa. do claw i5quivule..to A la cIuuho 56 do I'aoto do Quebec do 18T5Dun. ootto oHpAoo, la procc^duro 6t«it touto particuliiro, le candidal advotpairc
avaiUt* n... oo oau8« par lo dofendour. C'oHt A rainon do ootto diffc^rcnco dan.

Iwnitt;:'
"' ''^ '""" P'-^J-.I- M.Ib jugo Torranoo . ddcid.

Cardan, lo ca. do rAHwmptlon, la Cour d elootion, dont il <Jtait mombre,
affirn.a,t par M. lo ju^o MoKay qui oz,.>.„it lo. motif, du jugomont, quo le
d,5fe„dour pouva.t lor. do I'in.truotion oontctor lo statu, du pdtitionnairo. II
«tait ad^il4 par la ddcision, quo pur la ««ticn 54 du Sutut do 1873, le defon-
dour <?tait on droit do faire preuvo lor. dc I'iuHtructlon, eontro lo oondidat, pour
loquel le .«5ge dtait reclnmd, dc. nianoouvre. fraudulouso. pratiqu^cs par lui

Par le Statut de Quebec, 1876, il n'y a p,« d'cxcoption : octto prouve pout
etre fa.te oontro tout candidal, a I'dlcction dont il .'agit^, ct .an. qu'il wit^ndm-
.aire ipi^te^idgc soit demandd pour lo canifidat.

Cetto pretf^o se fcra comn.e olio aurait pu .o faire, dit le .tatut, si lo d^fen^
deur avait prt^^nte oontro co candidate uno petition ddlection. II e.t dyideat
par 008 mots, quo lo defondcur n'a pa. be«,in do prt^snter une petition, di dc
lournir caution. * '' *^ '

Comuicil a «Jterctnarqad,lo'Ajrc'ndeur aurait pu no rion dirp quantice.
-nwufavre. fraudulcu«58, et oxercer «« droits lor. do rinstruction. en faiaint
preuvo ot donnant le. avis, comme le pennql le .tatut; mais le p<5titionn««
ne pout «, plaindro d avoirm infonud de. le ddbut, do I'inteaUon du defendeur
de latre cette preuvo. ,-:,.-

Pour 008 motifs, la requfite est rojetec. -

A 0. T. 5ea«cAe»iin, pour lo requdrant.
/(witeiwe (fe ifflr»«on, pour lo defendeur. #
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MONTKEAL, a2ii» JULV, |8T«.

. Coram Torranok. J.

iforc^ant/ vs. r/i/y </ ivV.

Wtaio roparatiouH and to kcori drJ ^ undertaking t. «„ko
jard. so «« to «uke the prZ ..i , %f T*^'''""

'" ^''« «'^"'" '"'i

failed iu her u„dortaki„«r rw i ^^ ''; 'f?'''"' '^•<*'-^»

;

drains wore in a very bad tafe an f .

"'^'"''^ ''"""'^^
' ^"'^ 'he

alt^ethor prejudicial .othrtlton^^
a wife and you«K children whom hrhlrh-'" '^"'"'^' oon«sting of

tl.o eountry
;

that Ooeto Du c r d l""
"""?"" ""'«''* ^ '^^ ^

bouse, and had declared it .0^ ICbltl a'd^rt
""''"' '"' '''"'^ "'^

to the health «f the piaint.ff and his S v a^r I i' T""^"
«'»ve prejudice

mi«..s iu order to esc pe nauHc^^^ nd iS^^^^ "^
'^ •'"'" '' '*"•'' "'" ?'«•

'

the drains. l*hat defendant Zd it ,' "^?" "'"'''"S 'Vo.n the state of

n.ce.sary repairs to tdlit'fh'^^,^^^^^^
"'""'' '« '"»''° '''O

the house unhealthy and uinhabul , « f "•"•'*'' '^"'^ »'«» ^eela'cd)

without delay. Tha't Z.ro, U mh""?
""^'^"'^ '''""''"'* **^ •"«'^« "P"'/

dant, requiring her T L H
""' '"'''"^ " P™*""** "P"" ^he defeZ

plaintiff was that the lease in ........in,. . i . ,
^"** P"^«' 0^' the

-00, ..d bVC™Jtsz wifrr"'/"" "'^ '«'°" "'

.f.k.c.s,„to,orr.i; \rj:r;>i,r rj^^rr*'^^^

"d*l~»e,h ««il p^.r I«"*i°! 1 "^r
;'^'""-aM » 1« li-ill.

>!•'

-"^-;-'"-^-»-»H;i:^:;;^,-rzu:
m^

:^-i-^

/^i.

:;«-
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M«rci.and . table in- the state in which he saw it. On the 3rd July, Dr. Lachapello savs it
C»ty ci vir. was quite habitable. The repairs hod been made. Tho,protc8t suinmoncd the

. defendant to make-tlm repairs in three days. This protest was on the 16tli
June, and on the fourth day afterwards, namely, the 20th, the action was taken

• * out, and Served" on the following day, tl.o 2l8t. Mr. Huot, the husband ^f the
defendant, called on his contractor, Joseph Brunct, pn the 18th, and did not 8<!e
him till the. 19th, and then gave the necessary orders. Brunet said he would find

_ the level of the drain ffom the Corporation, and give 4iim an answer the followin.'
day (Friday^, and Brunct then suid there wad no use beginning at the end of the
week, but he began on the Monday following, iramoly, on the 23rd, and the wftrk
was prosecuted with apparent vigour and well done by the '30th. The demand •

^' foi:resiliation absolutely and without alternative issevcro and often harsh. 'It is

\^ _

unusual, and can only be accorded if the strongest case is made out^andT the plaintiff

..
must appear to be free from blagie. Whose fault was it that the hovae was not•_ A habitable 12th wl«3a Dr. Dui«ocher visitpi it, and why was the protest

»mjt served till the ItitKin a matter. rcquijring the utftiost despatch? Did thfc

plaintiflf desire to present to the doctors a strong caseJby Which his aba^onment
'i., 4 o^*?»e premises might be jpstified ? It do<;s not appar. -He knewHhe premises

• » weil„bavi!ig ocSuplod them foy^ears.. The law iir these njatters is well under-
stood, ^e. C. 1611 says

: "Tift leSsee has a right of actidft to compel the lessor
« to make the repairs and ameliorations stipulated in. the lease,' or to irhicfi heis
" obliged by law ;, or to obtain autjiority' to make the same at the oxpcDse of
''.such^essor: or, if ttie lessee so declare his option, to obtain the rewision ^»^^
/' the lease in defaflltyof such repairs or' anj^eliwations being made." , Pbthier
Lou'age, N.^ 325, says {"Lelocatairc peut demi^der Ja rdsolution du bail'

>' lorsque binaison "devieni inhabitable faute'de rdparations, ct qtie le lobate»r a

'

<'et6misen.domeuredelesfairefaiBfe." >"
,. , *' •

n %^waftal Course always has been,''as indicated by Pothfeivto put tbefj^sor
fn demeww to mak^ the^ nccc-^ary r|5pairs, in default of which resiliation
ifiight followj;but„t4ie plaintiff sbquld first have pro'cfeeded against the defendant

;
for an oMer for repairs which might^ave be<jn done ^muoh earlier than thtf Mth,
^une, but for reasons of his own he preferred a .resiliation." The article of tW

,
Go^e just read, 1641, indicjiteB jJrecisely the course which is usually taken in

,th^645ases. Ever efnee thfe case' of Boulanget .vs. Doutre,'^! L.C. R. 3^, thV
-jurisprudence has been generally -regatded as trettled.. ;i^doiot^think that tW
fact* of this casepr the jurisprudence would justify the coriijluflionswken by the
playitifl: T^jiefendant met the| demand for repairs with reaa)i*a|>le despatch.
I cannot say tlfat she has acted unfairly, or that the plaintiff is f?ce frogi' blame
in his preteQlaons. The order cannotgo to annul tfie lease,, ©« to aWar?^ '"

: i7^A<V <£' Co., for the plaintiff.

T.Bertrajid, for the defendants. «

T^'f^^
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SUPERIOR COyRT, 1878.

MONTREAL, 3|^t »AY, 1878.

Coram Ty&RANaf, J[.'

No. 493. '^^

ihriOH vs. The Potitlve Government Li/h Aisur^nce Co.

'k«•

• »•«» haa no known legdlly oon»tltukKj ugent there. ^ p
»"«iuni unaii oe p»ia,

Pkr Curiam :-Th,8 .s an action on a life H^^y H>««Wcr a certaiii amount
cl«,mcd to t^ duo thereunder. The question was, wllher the amount of insur-
ance _cla.me* on the l.fe of deceased was forfeited by the non-paymeU of tho
premium. Eho conjpany a foreij>„ corporation, ceased to do business in Lower
Canada aner^the Ist of May, 1877, and t6.%v« an agent there to whoni pay-
mente could be^ made. The plaintiff urj,^ed that it was not his duty to .-o to
England, where tlie hejid-quarters were, in ordfer to p«y the an.ount. Under
the crcumstances, the contention of tim plaintiff should be maintaihed, and-
judgment must«go against defendants.

^r<AMn« ifr^eMttjie, for (defendant. '
.

- ('J-4-) • ; • -
• \ •".? : :^'>'.,: :::^y,

SUPlSRIOIi COURT, 1

: MONTREAL, 318T MAY, 1»7».

^Cor0n 1UVnville,"J.
V

.:fc

u:.«i*
No. 2529.

.«' -^I'

mt.Tn^G^}iada Paper Co. ys. Banmtyi
HKLD:-T6,t *K*MK^>'n a»''^it tor .^pla,. th.t d.ponont hath been Informed by . plr^son a««lKn«iKttt the defAt "hadconv^ to Montreal tp attend-the mcetlngTofd^heOraphlo CompalH&Bd thkt thTsaid defendant was about to gf> td New Yprk " wJl^ffl!'

?^»U°sl«T *%^r"^
'"•' '^['^' *"•• ""' "«"•«"'»"» was a^ut to leave Canada fo7tfjIfnlted State.,f America,^ with in^utJo defraud th<j plaintiff, his Creditor

t:

- Per CuRrAMr-This is a motiop to quash a ^a^nW .a^ respon^dum^&n
the ground of insufficimoy of affida«t. • The affidavit chafges that thfe defendant
IS imniediii^ljr about to leave the ^iin^n for the UoUed Spates, witli intent
to defraud^e plaintif, his^rcdftor. The^only reason in support of tIKs ohargo
is Jhat thejparty deposi^liad Been inftrnled by Mr. Jamea^Stewart tfiat iL
defeudai,* '^a(rcowrt^nt.|al to |,ttenji the meating^of the Graptiic Company,
..^thattl^8a«ldefeu(fai,t wal^oitUogo loNew tork." - Thiaidewly not a
sufficient reason to justify the belief that the defendant intended to l^ve-Oanada

'

lor the purpose olVdefrauding the plaintiff *; any one felse. «Thfmotio^ tfaore-
torc, nwst b6 granted,, and the caj,m>, is consecjttei^tly quashed With'cttsbJ.

'
'),.

»,<-

^
Eitchie <k Borlase, foif j^intiff. .

,Bethune 'St Set^e, forJfcfendjDint.i

^

Motion- to quash.capia« graated. ""

/ \- .•:-' .-^ *
L^ *'••', ' • ". >vv .*

:* ^' ,i'-.'-.'

^
' *

« % • '*

:

f.- «. r ^
1^ *

' * ly 1^^tSf
A.'-

%i\
. ..

ft

1^-
^ .

' ' '

1%

)l

s^

^<:|
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APPgUAMTB
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' COURT OF QUEEjf'S BENCH, >1879.
'

'
.

'^. MONXKBAL, lira JUNE, 1879. ''.'.

,
Coram Sm A; A. DoR.oN^ Cn^^MosK, J., Ramsay, J, Tes^im, h

, »

'
- ; No. 194.

'
'

'
.

/'
... BENNY WAV.,

'
'\ / '

'..., ' t *^^ '
. „

j, 'i!
',, '

•'.
.. , R«8P'0NDBKI; '

HM.D :-That l.^(p«)lvenoy CM*., under thV Iw;ir;„t Act of 1876 and, amGndmenU. no apne.1 U«,to .the Privy Council ,luc9 ti.« pawlBg of tl.epomJnton Statute, l5 Vict., ch. «.

C' , T^'« 7*1* .™'« *o ^^o'' «a«« why an appeal shonld not beHHowed-to itter*
MajestymHer Privy. Couneil,,from the judgment rendered by this Catfrl ib
March last. i-

- • .

"

V ^^li^*^""^'
^^ «9P<^»dent;.flhowing canse, TOntendcd that seiion 28'¥

^.
'
th^40 Vict:, Qh.

4J,
pade thftjndgineflt of*hii feourt final-tIie,oa^e being one

un^erj^helnsolvent Atft()f 1875. \ '•

;

^ - ^'^\^' ^ ^*^'''''' <!'^-^-]-rWc'»>H:vc aWdy decide^fin the easel of Gault .

& KobertsoD, and Dupuy & fJashing (June Terw, 1878), 'that the effect of the
aininding Act, 40th -Vict.Vch. 41,,j;gs,,tp take #ay the right of appeal to the

t. Privy Council. 'The rule i*ill, th«ef6re, bf discharged.
'

r

^ Bethune & Bethune; for api^WantB. / ^'''

^
««!« discBq^ed.

^

^4tfto« (foC'c, fof respondent.
'

^^\
.#

CQURT OF QUEEN'S BEI^CH, 1879. °

' MONTREAL, 14th JUNE, 1«79. .

Coram Sm A. A. Dorion, Ch. J.; Monk, J., Ramsay, J., Tessieb, J.
-

' Cross, J. * ,

'

: .
;

".
. p.,_ ,. , Nd 94. V-

"^-^ JOHNSTON, .

• " - x
"

AMD

/ '
. LEAF ET AI,.,

'H«.D!-Tliatnoapi^aI can be inBtlfut;i (iom a judgment rendered insea^o uBdfT the InBOlvent

*m"!^' expiration of eirtt daysifrotn the rendering «rtlle judgment com-

Apmt^ANT,;

RESPOiiD

plained of.

* ^

4 ^

~^^?^-
V^

Sif A, A. DoBioiJ, (^. J.:_Thi8is,a motion to dismisa the appeal, #
, / ,, f * i»veral reasons stated in .the motioji. One of these reasons is that the appeal

was taken after the expiration of the eight days follow.i!Jg *•>« d»t? of the judg-

-.rj' i^r*'

*«"

•'»..

-.

f

,
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d» conol^on H,,.. „„ .pp„, ^„u .^ ,ft„, .bce.pr„,i„.-„f .L,\^kJ^..*"' .

I -'Ikutred- Co., for (tfpMtniS .

'
Appeal <li«ioisM^. ._ ,

f
i

, 4f^

y-
^-^ CIRCUIT COURT, 1878;^

BEAUHAR.VOIS, 12th OCTOBER-'lSTS

'

^1 •
,

* '

' '

Co/aw Belanger, J,
'

^-"

^7.
*

v*^ -NO./9657.

,

pel..,.,«ed*X »ort olEc^'^
i"-oc.*««r6o/, j,cgd not be served on the panios^wP

2. fJMrt under .Uf A^-Oiw amomlod l.y39 Viet can 29 « 2 th«„ri. ,return^ U,tk* ^;.^uW Court on tl,« fl«» i/- !^ <; 1 ', "'" ""^ "PP""' »''0»'^ »>« .

. days .ft*, »&*MA4oT
""' "^"^ "' '^"' '«"° '*'"'>?*"« the o»plr4^on of li^

Thif was an appea! by Witlmn Cantwoll and about one hundred others MmdocisbB of the Board of fiol^gates of the counties of Chateault nJ^^.ngdonrbeld 2 st May. kl?, M„,..,..t.,., . nroci..M^^^WtVann.er. spocal suporintende.t appo« .^„„ty CounctilfSautay.and ordering certain works in the .so , / the Riv.A-m. r£ ^j-^'
acuttingof then.!, in the M W t„c ..ca/^ ^^l^Si^T

P^ed the f:^t 7T'f^''"'•"^•^«>.' "P *« *^ P'«^«<^ Hne. Wd whose waterpassed the roclc in^^iuest.on, werQ assessed' for„the imprm-em^ntk. 'Fhe writ of

Mtr r ^.*^'^^«'-^«^ °«* ««'y 0-^ the (corporations of^the two couiftie*anWon the ^ccS:etary of thp-TJoard of Delegates, as' was don6 but Zr llTfar^ wfao^eitionedlhe 6hafeau«uav C<yun«; CoLnoil
Z.?"^ ^ '^^''"^ '^'

tllrC B;,ork should algp

' 'm

4

ftM
J

'J^

-•
. ?

fl.

."' V,.

V' *.-,-.>

» ". '»S



264 CIRCUIT COURT, ISVS.

U

CaiiixvPii ot ai.havo been made re^ndenta and served;, and (2) that, by 39 Vic., cap. 29

tion'ofHrco'y
^' ^' *''° "^"^ sfiouid-have boon returned in 40 days froitf the date of its issue!

ChattaLuny
^"''^'"'"'' <o*" appenants, claimed thai, in a ease like this the " respondent"

' •
referred to in art 10G7 of the Municipal Code meant the county corporations, and
not the original petitioners for the work, who might be dissatisfied with ihoproces-
verbal, and who might oven be appellants from the decision limologatipg it. Ho
cited a decision in this'sense (C.C. Montreal, No. IT, /fact et at. y. TlU Corpom-
tion of the County of Chamhty, Feb. 16th, 1877, Dori*j, J.) / jJalsb urged

< V", '
*'»''» ti'^^^rds of tho.Statutc cited, "The delay to return the writ 6f/ppcal in the

> - .
terms of«ifticle 10?0, shall be 40 days," had simply the effect of.cxtdidin.' the ro-

. .; •; • , tr^Vn day to the first day of the term following the 40, days after the judgment ,

.'*x'' , ,

W8tead,of 20 (lays, as In the articje originally. 'v

.' *
a^^.Court (Belanqer, ff^on the 25th February, 1878, dismissed the

^^^-^J"'
'• *««PtK J',<ll4i«g that the wnppas properly returned on the. first day of the

;*^ -
'

term, and that |hp^ term " rosffcndent ''in art. 1067 referred rather to Cases
„ before Ju&ticcsj.f,the Peace, ^Vhere an issue had been properly joined between

^ .two parties, and ;»raS"not applicable to an appeal frpu, a decision 5f a Board of
"

'V
.

Dclefeat^s^A^Hicre, and that the writ "need iiQ* be Wyed on the original
-'

• petifiQpcrs. ,' '> ' ;V /- « " ' ^

.
.

Oblhe merits the appeal was maintained, th6,dcois4n of the :del^^^^^^

> '
; •

,vcrsedj and t\K,proi:e>i-verhal set aside, (October 12th,-18^, for tlie rea^n tis-

;*'' \ s'g«red in the following notes of.the Hon. Mr. Justice Behinger':-. " -

/ .
' "P'^e ground invoked by appellants is that.the suporiirten'dent did not gW the

;/ \
notices required by law foMlie public meeting conveijed by jiim- for March 6t!i,

/ ,' ,•• . J8t7, or for the mceting^of delegates to homologate iU proces-nerHl, and that
*>

/ : « > no certificates of their publication, duly attested,', !iceora{Iany these notices. By
kw the superintendent was bound, before prcpihng a ^^roces-ysria/, to calh by .

public notice a meeting of all thosb-interes£ei,'in order to learn 'their viewj*,"
^ whether for or against the vcrjbalization of thoji*alfer course in question ; and'
•after the deposit of iha procesyverbal in U.e ofl^e^fthe council which appl)inted -

' him, those interested slioald be again'summ^^djy public notice to.rflic meeting
of the Board of Delegates called to Jiomologotejhe ^amo. These notices appear
to hav^been issued, ^they afe produced,..aoiappear to be regular and legal.

."The s^e question remaimng is to ascertain .wjietKef they were duly published,
* or, rather, whether it is Jegidly prfl^cd thiii they' were duly published, and wh^

ther the certificate^ On the back of these^ notices are sufficientjiigLai^ given by ; •

persons compet^pt to legally certify their publication. Artid^W of the Mu-

^
jiicipal Code says: "The tfriginal of every notice in writing mSt be, accompfl-

'. nied by ^ oertifieale of jSufalication d» of service. The ojiihal "of such notice

'

/and the certificate which accompanies it must be filed by the person who jjas

f
given it in the office, ofthe council, ^o form part of the Municipal rdoords:" Art.'^^

;j^ :
• •. ^^? • "The truth' of the facts set forth in such «ertificate must be atCested undet* |

,,,
. »-: " the oath of the^rson giving it, if such person Jiaa taken «n oath as an officer

,.

,

... «hai^ed with miaklngs^oh'Mrvices^and, if not, by his special oath. This (Serti^

fioate is written either on the original notice or on a poiper annexed thereto." j ?
I' now lake the- public notiee given by the spccW Buperint«nd«tae to the iV^

H.
1

u..

1 »i v> T

•.»'

i i

.^^
•«< ,«\^ '•; j:

^^
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terestod parties for the meeting befbre him of the 6th rfMarofi TH-;„*,-r
'

"^

pate Oa boeof these triplieates I find ^o o^rii^i^J^^u^: It'ri^'^''"Tr/ ? """T"*^ '' Hinehirihrooke, wh^ndo c"Se7'X«'r^^^^^kyath ,/ office, that he pu>,lished the notice in that iuricipality. Snotit '^•''-^-*n..r
I find a similar cerffipte by A. A. Ferguson, seerotary-treLrer of Frank in

'
v •

and oMheth,rd a corticate of publication ii. OrmsLn, 'attest^ i^W ' :'^^^'-

Prcjentm.hitfl3u.|% of bailiffof the Soperior Court.
«« "7,

J-oms

The publicatiS;. of the notice for the meeting ot the Mslcgates is attcste/k" ' ^

.AJl these certiWatesy the puMication.ef^blien -
ofihat^g.ven by Prejent under special o|.a^«re. ip my opinion, contraryllCan.i null. and. snoakinfr in « i„„„i -«_„- _-r_'«\^:... / „ >

jj,""^™ry to lair,r- ;n ,
^ r '""''"•^''P««'al o|itbi.«reJp my opinion, contrary tb lair^^l^aj^, speaking in a legal se.se, -pr^v^^.lJn^ S-^J^&yZ^

h$ve no right, in their cnpacity of 8?cretarv-treas.W«r: i. „!„„ c..„u •/„-.:. V"
!..»»»,..• u^ ' .1 . " "'^'""j F'V»'« wutning. ssBWetaYy-treasWrera^

^

tr If^'-'l T ""P"''^ of 8.cretary-,re?su1er, to givesuch'acertifica4
t

I
ve that right^they should have taken not only the o.5h that'is requiS of

:?;!;^t^inC^^^^^^
As to the certificates given by Prdjent, phe of thei is good because he has

^^^t^'^'tT'^f'' isnot because ^ven under 1^ Xas-haihfn 'Wl^n.cipal Code attached no more authenticity to bailiffei^erti'Hcatesw such matter, tlum to those of any other person not spccially.abpointed
to_„,ake such services. A bailiff can o% .ct «. haiUff, i„ j„diL, a/airs 3^ ,

^^;^?:^}f^ of l^tp:that effect, apr^ioi^wbich^l^ '
.

ry laffi cc^seqi^lyorVrifoi. that we have-Where such certificates on the'»o ices or annexed to them as the iWrequlre,. It was sought to correct the
'•

defect ,a the certificates by. bringing ^ witnesses the persons who make th^ "

to prove un^r oath th^t they, mada the publications io quekion\ thisW
waij.objectedtto andojly alfo^ed under reserve. Now I am positivell of oplaioa

''

thht^it IS illegal It;i^a written ^of, a written certificate, tlf^t the laV .

requires^ and verbal tostimpfiy cannot supply it. place. The appeal fs, therefore

I '''"t'^l^f'r^}^'
resolution of .the delegates of said countL of May 21st'

|.

VJ877,
lrtJmx)logating the said ,proch-vcrial ir set aside with costs a-ainat t\L

~ '

I Cerporation of the Q,u,^ 6f Ghateauguay which has contested the 4^\r
• JpAw J. ilfocZarewj^.C., for appellants. . _, ,

." ,
'

i^.il.^eer*, for the County CWncii of€hateauguay. / •> '

(j. L. u;).
.•"'''*

, . '

>>
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'* -^
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5trPERI0R COURT, 1870.

I-ACHUTE, 13TII JANUARY-, I87».

Coram Belanukr, J.

AacjENTEuiL Election Case.

mih et ill, Petitioners, and Chrltie, Rospandent.

.
"•-

\

fcs

*

:^W

-N^'

«

3
respondent having filed ^preliminary objections to the petirfon, ftnd iW

Jbeen jq,„ed thereon, application wa«mride by petitioners in <:*4mbers«t;
^eholnst.riue to ^he Hon. Mr. Justice PapineauHDec. 23rd, ifS t„

"^
\^ut f^'^'"^^ Hefeided that the i^ints of"la^ ifi^ould be deeded befote proof should fee made on the ifuesMofu, of f

•^.„;J^r T X^"^" '" ^ ^ *'' ^""'^ lipase at Laekuto mi"-Lounty,of Anjcnteuil (jnjho 4|h of JntjusryplSTfj • -
*^

tl ^'ijl
^'^;^"'''"' !^' •^^P^'-'W^. «Bj55ted to the case proceeding orl tbe jSnd

,
^aVt^e or er was .rre,«lar and .//.«./.... ,„d that the J:ud,. h^d noautholJh
Ofdera jrearing at-any placoeseept the.,'A./://,-« of the district (Ste. SeUla;

tique), and^hat .t could not be hoard at L«chute. He ai^ued that, under tlicDounnion C.i»tr„vertod^leeMons'Aet ofI874;itwas only the trial upon themmtsttf «.^pcKt.on fliateould
^^,,,^^ J3

par. 2Vr that under sec, 10 and the ^4th Rule of Praotieo th,se prelimiaary
objec .ons were to be decided summarily by a Judge in Chambers at the caJ
/iCH^ikft other summary proceedings; that, by section 3, the Superior Cou^t
rt«^;p.^vnK3c and the judges thereof have ihc.,8ame powers, jurisdiction .nd
^^thorjty w.th reference to an election petition and the proceedings thereon as

- «|" werean ordinary cause ml\n^ its jurisdiction.

;^e^,^t. L; C qap. 78, see. 16, provides that : ." Tem,s and sitHngsof
;^lwSupe„or Court an^ of the judge, thereof shall be held at its. 'chef-lie^in
each of the civil districts respectively into which Lower Qanada is divided, &."
and wheu^ two or more judges in a' district sit at the same time, section 15
declares that th^y shall da«, " at the same place," although in separate ^rt-
inent..^ The (mly exception for the despatch of Chamber business elsewhere
than at tb« thefl..,, .3 in se#ion 23, Which elfoete that when a Judge is holding
a Giccutt Court not at the^^/Vtm of the d|stri^c may aet i., tuteUes, curk-
/e/fev probates &c., but the proceedings ,in such cases shall form pwt of the
records of the dircuit Court at such plaoe. Section 25 provides th.t when the
Judge 18 Hhmnt/rmi the >:he/.lieuofmj district the prothonotary may in case
of necessity exercise his functfcos, and this provision-has 1^„ re-enacted in art.
46»of the Code of Civil Vmm§mm4 The district of Terrebonne having no
resWeirt judge this article wm not aniimded by 36 Vict., cap. lO, Stat; Que
in so tar as respected that dimiet He claimed that it was only at the chef-
hiv that the Jud^, juui^ ^i iu Q^^ynim CuurL matters Se this.

"

r-.
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"

after, ciused.Sa"^ ^I ij^tf'^'!f-''"^'^
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2C8 SUPERIOR COURT, 1879.

Ventliil
Til.

Ward cl «l

coui^ry, the United States, but presently of the city of Montreal. Defendants
severed in their defence, and filed a petition to quash in each of the two cases,
and were thus enabled to give evidence the one for the other. The potitions
were served upon plaintiffs' attorneys in the afternoon, one being upon one of
plaintiffs' attorneys at his private dwelling only, for presentation neit day.
rctitionerff alleged, inter all,,, that all the parties were foreigners, and that the
contract under which

^ the pretended indebtedness arose was entered into in the
United States, which focts they proved at their enquCte, and morever thit n.>
sum was due for services rendered in Canada. Plaintiffs failed to makoany
cnquOto, ot even to appear at all in person.

The judgment, given Ay a Judge fh Chambers, liberated the defendants an(i
canctllcd the bail bond, on the ground that aliens in Canada, as in tho present
case, mere birds of passage, cannot arrc.^t each other on o capias, isiued on the
ground of an* immediate departure with " intent to defraud,'* whW neither paW
ever had a domicile in this country, and both parties were only returning, to their
own homei in the United States, and, moreover.-this forming one of the considi-
rant! oflhe judgment,—when tho contract by virtuW which the pretended in-
debtedness arose waac.ntered into in a foreign couuti^. Although no strenuous
objection was tukon to the shortness of the notice of the presentation of the

' r«tition8, the learned Judge hinted that if objection ha<been taken ho would have
been disposed, to overrule it, in consideration of the urgen\»r of the case, the defen-
dants having had to pledge nearly all their effects in ordeif io obtain bail.*

Jfntchinson d- WulA-er, for jihiniiffs.

Diiviihon, Munk <(• Cr6ss, for defendants.

C8.C.) : ' : -
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MONTREAL, Ctu OCTOBER, 1879. '\ .

* * ' Ctri/ni Torrance, J. ,

'

°*

,

' No. 1452.
'

'
.

'

•

,

Waldron VS. Brmnatiji
'

,

*> '
' . -.

niosr-That a temporary chan^ of resiaence Jops not effoct tUchaitfm otdoiritoilo pt ranit appear
i that theperaon has th% intention of remaining wrmanonUy at hiii new pJice of r«sldencs,

or ofmaklng It the «c&t of lUs principal cttabllWnneut. \
This case was befpre tKe Court on the merit8,of an exception a la forme. The

return of th& bailiff certified that he had^wBifed a copySpf the writ aqd declara-

tipn upon the defendant sit his doimcil|8; speak)ng to a grown and rea8on.able per-

son' of his family. The"ex«?PtK)n alle^^ >Kst, nt the time of the pretended ser-

vice upon the defendaril,«1fe%'d^to domicile in the City^of Montreal and wos
residing at CVeau du taVw ;|he dis'tliBt of. Jtsnfareal, "and had his domicile

therel' W&^viden4ft-'^iniowe(||t|Sat't1ieod^^^ domicile had been at the

place of service djomi to thrtse .wl^ks before, and bis father lived there, and the
'

I

*»' • —

T

* Thin Aepainn i« u<»aBor4<BW wttg^Veral oiheH 6fjpfeviww3ditte,^irotBi?tyT>fti8rocqTiB

—

T. Clark, 4 L. C. B. '4025 aad Of Repaiia T>Van^q8«i, 21 L^ C. JJl4. <Report«r'i note.)

;---'
,

--
" t '

' '» _ '"
' •

v/^

5^-
' 'I v.-
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vi-; ifX' V'""'-
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JfcWii^tt for tlie .Icfondant subimuod : ^|F \

'

» »
"-

1. '^!'«*Pl«'ntift'8 authorities nrtJiiMpcrfinent to the que«t?on at iL;. W„;»i '

« lliat liniiiinilit R» <lw. » . <• -. /r

p fPi. 7i- L
"""^e" by an appearance.

SirejBeo^wil.verbo exploit, page 546; Nos. 103 and 107 Bame.-. • ^B.oche,vert„. exploit, p. 812, Nos. 250 ^nd 252 andlq T"- ,,
' ^ '

Hearn V. Molony^Coutt of Appeals,. Quebec 1877 3 mHi^ i
"

ports, p. 339.. T S.

ft~
'

f«ueoet,, 1877, d Q|MHPtw Re

.,M

'it

.f/)i

All
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mid,.^at where Hefbndjjn^ "^pSUJ-fliVMl ^?. rti^ Hu^ action willn;ifc.
di«m.H«c<l hnd furthg^hat irrogularfty i^ thescrvici. ia not a e»ub of. dJP

Ifdcfend«nthadnotbco«aervod4/itl.crparHonanyorttthi«do,ni6ilo,ondjudff.
mont had boon, obtained

•
again.-it him by default, he could only con,o in bv

.
petition or opponUion and be Wlowcd to plead lo the action, which would be
maiDtainod oh diHi»i8.sod upon itH mcrili without reforcneo to the irregularity in

'

the fcrvice.- Such irrcguhkity would give him the right to appear and plead
'

afte^, *hc ordinary dcl;.ys or even after ju.lgnient, but nothing more. Code C.P
Art. 490. , -t

' The defendant rcprcftcntod tb the public, at the very time the service in thi*
cause was made, that the place where the baik left the cop> of the writ and de-
claration was his domicile, by notices" pnstcdon several houses which ho had to
let. 'Whitfon and Hayes, his brothers-in-law, both swear that that was his donii-'
cil« u|) to.about three weeks before -the service was made. And unless IM had

" /
changed his domicile at the time the service was madp.it must liave iill re-

?'
mained his domicile^ for a person can never abmdon-hi.s doAiioile tUl U has
acquired a new one. iMourlon, Code Napok'on, Vol. l,»Tit. 3, see. 2.^ ^And »
change Qf domicile c«n only bo effected by actual residence in another place, cou-
pled with the intention of Uie person to make it

f
his principal establishment.

Last authority, C. C. L. G.^t. 80 ; Dictionnain^dnc'.'al et J{aisonn<S de Leg '

ct do Jur., vol.- 2nd; p. l^jjfcS^and scg. Domicile.
There -is not a wordJ^HL the effect 'that defendant had effected such

change ^ domicile. mUKKBj
It is pleaded f^cial^BPcnd^t had his actual doBicilo at Coteau du "

Lac, m the district of MontSi^at the time of the service in this oa*e, but he
fails tQ prove si,ch fact; oh the contrary, his witnesses swear that they are not
aware of him having such a,domicile, and state that, about the time of the ser-
vice, he wasjesidiug temporarily at Ottawa.

It is proveAy defendant's own witnesses that his domicile, up to about tlfree
weeks before the servi^ in this cau8|wa8 made, was at the place where he wa»
served according to tlft bailiff's return: the onus of proof is upon him that fo
had changed this domifclle before the service in erti^tion. Ho has pleaded that
he did so by aotually residing at C6teau du Lao,%ut ho surely failed to establish

> this fact by proving that he was residing at Ottawa or travelling in the direction
of the North West,*

It is evident from defendant's plea and from his proof thAt he had never
,
changed his domicile, but that he has been trying, with the assistanoe of his re,
lations and friends, to evade the servioo of the present action. And that the
present service was made, at his regular and only domicile. And that the bailirs
return of such service ^s true in every particular.

Per CuKiAM. 0. C. P. 57 requires the seryicA to be made either upon the"'
defendant in person, or at his domi<»I,>, or at the place of his ordinarwrosidence.

'

'. The French Code says :
" Tons exploits seront faits A personnelSu domicile ;(

.
mais Bi rhuissier ne trouve au domicile ni la partie, ni aucun de sis parents ou
eer^teurs, il remettra dc suite la copie a qq voisin." Here the aerviee wu. mada-

.r--> '• "
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on. bn,tlwr.in-law at tho^oU doniioilo, .„a |t wimld h.ve been undoubtodlv igd«jd Hfrvioo in Franco. By C. ^(Jgii ^ 80 « v4.«n r i

'^° ""''*'»''"0'y »

^Jke it UiMeat of hi, principal o«t..bU.hmo«l.'' No «uoh
"«»«•«• «<>

Crrd & Ch^uveau, 408, noUi (1) :
^' Au.«urplu., nou. ,

1 roudhon (V. Cour« de Droit Franvaie, t. 1. p. 125,) quo
ohangornent de domioile, o'e,t it colui c,ui all««uo ce ohan,
p«uve,poroe qu'un doftaioilo, oeiui d'origine ou autre otl
lui eonseryer to«B ««. effot«, tanfqu'il nW p«. prouv(< qu'ils
p« «qu.«.tio„ d'un autre domioilo d«alemoni eertain." mDdrale do V. lenouye & (Jilbort, torn. 2. vo. Donueilc, No. 30 " 7\

un dom,e.Ie apparent daoB lo report du triliunal devant IcquoFeHe a dfcSnVene peut prdtendre que l'a«.ignatiou est nulle. sous lo prdtSoqu'ello alrdolicflM.n- an autre lieu." Toulou.^ ,3 Juillet:i8l6. Wt^, J^ ^8 "^l^^i

TL dom17 "'' '

'".T'""
^'''" '^"^^^ "" autre. C-est, en eons^quenoJ,

donn^es Toulouse, 7 Janvier 1813. Chateluin, No. 86-87.'- " J>anrle, «««
' In^A " "'""'^''^ '^^ ''""'""«' '^"'^ ^ d^fi'"* de declaration ZlZ
tfon r ^ ;"•<">-;»--. '-J%- doivent toujoura se d<Seider paTa prSp!

If we look at the equities, no harm is done by holdfng'the Service to £ S.There .s evjdeneo that the defendant was.endeavouring t<,, avoid orlice^ofThtwnt from the unpleasant character of the plaim brought Linsf 1^ -^^^^^^^^^^

fault of h.. ,f t^<,. fa6.» proved prevent him from here gainiug hi. p^int.
^

(^ruick-shan/i,ii''0ruickshank, for fhintiS.
' *

Kerr, Carter dk McGibWn, for defeDdant.''
"
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272 SUPERIOR COURTi 1879.

Urowstcr
V.ll.

TlleO. T.n.C
of Canutla.

Macrae, Q. C, for defendants moving, cited Rule of Practice 45 : " l^tatany
0. cause inscribed on the Roll dcs Enquetes shall remain thereon until the enquflto

in such cause shall have been declared closed, and shall be held to be continued
from day to day without any special appli/jation to that effect, Prbvided always
that if more than one day shall elapse without any proceeding or application in
-such cause, and withojut the same being specially continued to a day certain, no
proceeding or application shall thereafter bo taken or received without notice of
at least one day to the adverse party." ^rfe 54 :

« That as soon as the enquSte
in any contested cause shall be closed, either party may inscribe such cattso on
the Roll de droit, &o., &c." Also the rule published by the Montreal ^dges

'

(not printed) of date 30 September, 1870: _„\

Province of Quebec, ) „ . _, - *, „ ,

District of Montreal. J
Superior Court for Lowet Canada.

^
" ' "

'
The 30th September, 1870.

"It is ordered that no contested case shall in future be placed upon the Roh
'

de droit for final hearing, nor the inscription received by the Prothdnotary of
theCourt, until the Enquite in such case be clcQlared closed, and that the inscrip-
tion on the merits bo lodged in the Prothonotary's office at least forty-eight
hours before the day fixed-for such final hearing, tolfford time to the Protlio-
notary to examine and complete the record before it is placed upon the Role
for such hearing, and the Prothonotary shall notjgit any case on the Role for
hearing on the merits uhtil the record is complete."

Charles MoNDELET, J. S. C,
J. A. Berthblot, J. S. C,
R. Maokax, J. S.'C,

, ,
'^^ F. W. Torrance, J. S.C,

"
' J. U. Bbaudrt, J. S. C.

The proceedings showed that the. plaintiff had closed his case in chief; so had .

the defendant. - Then, in June last, plaintiff examined two witnesses in rebuttal.
The case had been on the Enqueto roll. Then plaintiff notified defendant that ,

he had closed his enquCte, and forthwith inscribed the case for hearing «n
the merits. The plaintiff had^no poorer of removing the case from the EnquSte
Koll without the consent of thedefendant, unless the enquite had been formally
closed by the order of the Judge at Enqufite sittipgs. Defendant should have
had an opportunity of s^r-rebuttal, or examining the fhinMon/aiUet articles.

L. H. Davidson, b cbntra :—Defendant did not say that he wished for sur-
rebuttal or /aits et articles.

, The Court took time to consider, and grai^d the motion.

Davidson d- Gushing, for plaintiff. - '

George Macrae, Q.C., for defendant. - i

(Signed;)

«

ji^^w i^-*^
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COURT OF QUEEN'S BENCH, 1874.

MONTRKALi, 22sd JUNE, 1874.

Mclennan BT 4L., ,,

\
' ' AND

< nUBERT BT At.,

A Appillantb
;

i. iMeVw here.'
^ *" ""' ""P"""™ of tk. d»,i.ie., it

.™»., I„™,„e l..ffid„ite„ 4.a d„»„"^l?r1.1' ^J^*^ f" "

ali^gat.onsex.seesp.r
1« Code de Procedure avant que dWrle^H 1

n« «.. I
• J :.

appelanto, et y sont oommentdes de manidM ^

.V.T « I- j^ d.. uiU,.^ «.,«ri.^ .^J .... geCig!it

"syr^

.?^>

'^m
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274 COURT OP QtJJ^EN'S BENCH, 1874.

>•

«ct-«.«j«notai.coihmo oeux dcsjuges de laCour du Banc de la Rcine ot de la Qbur Supirieuro
Hubert ct^. #uvent C'tre pounjuivis. Commo partie interosixSe, jo me refuse, quant a present'

^ A expnmer mon o])iiiion sur cot intercssant sujot, mais qu'il me soit permis dc

y
diro que Ics autorito.., cftnsuit^es font, ot avco raison, uno distinction importante

/
entre ics ti-ibunanx d'une jurisdiction' l|mit.;e ct Jcs tribunaux poss^dant uno

^

jurisdiction intniitee, Les autorit«5s, sans assuriir I'impunitd u cos derniers par
/

les voics des pourguites ordinaires, indiquent les moyens de r<5paration ot le
recours dos parties centre des juges criminels. En Anglotorre, une decision
quo Ion trouve au 4 vol. dn,^ Lower Canada Law Journal, page 103, commo
tir^ du Law Timen, nous donno la mesure du recours qu'un plaidour durait
contre un juge en Angletcrrc, qui, dans un proofiti devant un jury, so serait
permis des romarques non Justifiablos contre une pawie, oquiValant memo a un

,
libe do la part du juge. Le droit d'action fut d«5ni^ commo contrairo d Tordro
public, ot aja saino et impartialo administration die la justice : " Quel juge,"
dit le juge president au proces, " pouvait exercer avcc ind^pendance et li|ui.

%-^ '"^"^ ?' «*n8 crainte des cons<Squences, sos importiintcs fonctions, s'il oSid
?haquc heure du jour expose A la crainte d'uno poursuife," etc., ctl, do la part
de tons ocux qu'il aurait pu cond^mner ?

Pour en revenir i nos greffiers, jo n'hositepas i dire que commQ exer§ant uno
juridietion tr6s limitee, ils doivpnt I'exerccr avec prudence, ot avec les oonnais-
sauces quo Ton doit attendro de pcrsonncs cfcarg^es de fonctions aussi ^mpo^
tant§3 que celles q^i'ils rcmplissent habituell^ent. Ceci.me conduit A examiner
la question desavoir si cos messieurs, ont du non, rempli leur charge dkine
mamereldgalequ non, et s'ilsont encouru quolque censure.

Les reprochos quJj les appelants font aux iatimds, sont qu6 I'affidavit sur
equel lis ontdmand le bref de saisip dontilsse plajgient, n'etait pas conforme JL

article 834 du Code d^ Procedure Civile r qo^t affidavit'ne cb^^ pas
1 existence d'une'crdance persbunelle du demandeur contre le dk^oMKniQ lo--
ddfqpdeur so cachait ou etait sur le point de quitter la province, offlflait ses
biens, ou dtait sur le point do les receler avec I'in'tfention (^ le^^ece^er. Les ...

intim^s oDtpr^tendu que cc n'»Staitx,u'uno saisie conservatoire qiie le demandeur'*'
avait voulu prendre, et que l'affidai«t qu'il aVait ^foduit 6tait A'toutes fins suffi-
sant pour obtonir au moins cette sdisie conservatoire, ^^fondant sur Tarticle 834
qui d&lare que dans le cas de dernier dqulpeur, il suffit pour venir en aide a
cette espdco de plaidour de declarer quo sans le bdnefice d'un bref de saisie, lo
demandeur perdrait sa dette, ou souflFrirait desdpmmagos. Encore ioi les intim^s
sont en defaut, on no trouve dans aucune partie de I'affidavit ^man^ auoune
allegation propre i nous faire onvisager leiemandour comme dernier ^quipeur,
et de fait on n'j trouve pas lo moindre indite d'une intcntiiHi du demandeur de

XJ»»»s«'' considdrer comme tel
; au contrairo, on n'y trouve qu'un affidavit pour

obt^ajrune saisie-atret, 4 la domande d'un matelot, contre celui qui est oens($

1 avoir ^m^ye A bord d'une mbaroation dont il ne donne pas mgme le nom; et
sur lequel affi^^it est <$man^ une saisie-arrfit Ost^nsiblement contre tous les Wens

, et effets du d«5feii4eur, et aussi contre la bai^ qui s'y trouve portee sous le Dom
. de Guard, nom queT<m no trouve pas en I'affidavit. Cost un affidavit insafflsant

«

je dois le dire, et qui, av^ison, aidte mis de c6t^ pai; le tribunal de premidre-



}:^

COURT OP^QUEEN'S BKNCH. 1874.

»-w:

275
-.- >

et com^e il ne «'agit que de cctte prSo e neTiar
""'7"' •"""-'•-'"«. ""^"."e. ...

jugemont renvoyant IWion in loto
" *^«^«« P«"i« du

Admettant done I'insuffisanoo de I'affidavit ct lo bicn f„.,^ f i ^ r
rfeare en annulant Ja saWe, vovons si l^L a

^ '^
''° '" <^" I"''^-

nous avol dans „os I atuL cTnT" f
'"' T affidavjtinsuffisant; n,ais

1Woiee illc^gale c^J rrn„t ""^ "^'"^'"P*!''" de julTdiction. ou p,r^ /

Aages ot interCts eiviS don! ' ' *" re,pon.sabiii,tf ftus forme de do„. V
actSontagi do on VX Vr ,"'''""/!"/- ^«-^-""-res en faisant c a

7

-'euriu^ieeion ::i:!si;:r^::i::t:^r^r' '^t^^^^^
'

t.on on peut en venir d u„e c6n^lu^ion assez fLnetn 1

1' ""' *'"' '^"'""

deurs ne sontpas presun,^ avoirt,! H ' ,
P''^'""'"*'"'^- ^««defen.

saieie conservatoire, I'ont^ZZ^Z^mTTT ""' -'^''"""'^'' '^''"> ^' ^^

les tribunaux les dus rvrdrnat --.'r """* ^"^ ''«"'« ^'^•fap*^^.

quee^le .i.e ooL^aT^S.^:^,^^
::rt!^;rar:^sr"'^-^-^^

. «-odederecou:s:r™;':^|i7s™^^^^^^^^
au Code, et depuis meme J^Bn-consuC^3 vot. 7^ "'-"'' ""'^"""'^^

-.*t le4 vol. page3,on verrarur^I. « '''^"'"''^''^«''''P«8«S71, '

loi et les rJes de aLXeTlsttf r '"* "'"' *'*""*'
'"^^--P'^^ '«

Ces faits les constituent drbZ'J7/T'"'"'"P''°"^ trc^s respLtable.
.

'

eSd desd^feZ ,n„ravluil:^^^^^^^
et qu^ls. les defendeu^ ne SitrLJ is1 r"'-! "T'*

^" '" ''"^•^'''"*'

lettre cet aveu : il a ^t?DrobaWrir
^^\^^^^'"''- J« »« P"ia prendre a la

discussion ehtre «n atr^ab^et re* '
'^ '^'^'!'^" ^^^ ''^ "^aleur dela. "

danslacause. MaisqXS/ r^l:;:::^^^^^
Jou» e^ il certain que nous avons devaJ: n^^^^Zj^Ir ^ ^^f'T -
Parue, present^ par I'avooat de la ».«rtJ« . i ,

°*^" «<'"*» 8>gn^ par la

: ^"fde-ie; nrusne;r^on tCr^^^^^^
avooat de..„de uo

greffier ne I'aurait pas lu si en «5»i:t7« / f '* ""'* principeque le

Personnes d'un Lprrslrlen, ^1 ,« J
•*'""'* '^^ '"^«"*'""^ *«"«» q»e des ^ ^

toi^^xendues paries i^::!^^;'::;::;^::^;^

X

,.i<,.
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MoLcpntne ai. SouB uff autre point de vue, lea ddPondeui-s soht czoiigables ot non passiblei
Mubertptil. de dommages:- quoiqu'ila aicnt vioM Jes regies de la procedure, iU Tiohaent

do bonne ft>i et nous disent, n6us avons ogi de l^nne foi, nous noUs oonsiderons
simples offioicrs minist^riels, et du monietit qu'on nrous pr^sente un affidavit, nous
dcvouB raccopt|sr et dnianer le brcf. Cotto. preteOjtion est probablement exorbi- /

tante, mais lo eh. 101 de nos S. A. B. d., -dijolare que mfipie I'infraotion et
rignorance dvidento do la loi sont justifi<5o8 par la bonne foi. En obns^quenoe je
no vois pas comment les intirods pouvaient Otre qondamnds. Si j'eusse sidgd en

*^j Cour Infdrieure, j'aurais probablement renvoy^ I'actioh sans frais, mais enX!our
'. diAppel, j'ai une grande objection, & moins do cause grave, it. renvcrser un jugc-

niiHjt que jo consid6rol«5gal sur une simple question do frais*

;
(J-K-) -^ I ^

'
"

.
''•' >

1-:':^
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SUPERIOR COURT, 1879.

MONTREAL, 13th SEPTEMBER, 1879.

Coram Jetti^ J.

No. 855.

In re Joseph Hogue, Insolvent; Jiupmj, Assignee; Dame Philomene Covsi
'' neau, collocated, and La Societi de Construction Montarville, Contesting.

Uild:-1. The huaband may execute a valid hypothec In fhiorof his wife on bia immoveable
property, in lieu of a hypothec which she had by iMr contract of marriage, to secure a
sum of mouetbrougbt by her at the marriage and reserved upropre by her contract of
marrii^c. W '

. _

^

3. The wife may legally renounce her priority of liypothoc for her reprises wuttritnoniales
\

In favor of a third party lending money to her husband on the security of bb real
estate. „

a Sueh renunciation when made in favor of a third party, doea not' deprive the wife of her
rights against other mortgale creditors inferior in rant to herself.

JETTf!, J. II s'agit ici de la distribution du prix d'un immeuble du failli,

Vendu par le syndic.
ifc

'

Dame Philomdne Cousineau, dpouse de J. B. Mastha, a ^te oolloqu<So par la

feuille de dividonde, pour nne somme de $833.33 qu'elle a apportde en mariage,
en dpousant J. Bte. Mastha, mais qu'elle s'est rdservee propre.

La SocieUS de Construction Montarville, oreancidre subs^quente en rang,

conteste cette collocation. „
L'enumdration des titres produits par les parties donne exrctement le r^sum6

des faita qui ont donn<$ naissaiace 4 ce.litige. ^

,

Le 24 Janvier 1855, par le contrat do mariage de son fils Gervaig Cousineau
aveo Angole Groulx, M. Cou.sineau, p*re, donne une terre h son^ fils, mais jl la

charge de payer une somme de 5,000 francs, k sa soeur, Philofinine Cousineau.
Le 15 juillet 1856, Philomene Cousineau dpouse J. Bte. Mastha, et apporte

en mariage cette somme de 5,000 fcancs, que lui doitson frere, (Ju'elle stmuU
propre, et pour lui assurer le r6mboursement do laquelle son mari lui doMie, par
le contrat de mariage passe entre eux, une hypothiquo sur un immeuble situe

(iur la rue Beaudry, a Montreal.

En 1862, Miistha lejoit cor5,000 francs. , .^ '
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< oiKtrucfloii
lloMflllvlllo.

toentitfnn^s, et que commeVCn^ ? ."
"^" '•* 5,000 franca su^ ..o.^r

avait, pour ui c„ ZntTr llE ""^ '""'"''''^" ^« I'hjpotbdque qu'ello

^ inaiB A condition quo les 9100 rcstant dL 1"
I

° ° "^" hjpothiques,

que CO pnx sera pay^ avec l-argont do Madnrao Masiha
' '^'"'"''

franc, d. dot de „ fCmZ cl .it,
"

' ? ""°" ''"'" " "«° '«' 5.«»»

Mad.n,e Mi»tl,. tomparatt 4 I'.cte ct <,««. li J •, .
quand Bermron sera mvi if «,!»,

""«'?"«• Iteplus il oat convcnu que

^mm^^^:J:^tt^:^ Mo».a„„,o aoeo^o

'

coftsentiei cette derniere pour S-frn ,
»'^"' ?"""»« «Wigatiott

tairo deVcmpIacement I;rp„r r; d?;^^^
^"^"''' '« ^''•"^^'«" P-pHd-

(T'est quapt 4 la distributionI '
l

'''"'»°-"°"« ^us-relatdes.

;J.,u^I.a..con.ntiepar.nLi,r^^

^^^^^:^^:^^^ ^-ven-

««; d. i.f...„. Ma.t.trr^r:^^:/"
''*•• -'«'««««"^w

Nx

A 'Jv'

iS''
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lo. Ello dit d'abord quo Madame Mastha n'a auoune hypothique ou pri-

viI«?«o 8ur riuimcublo,v«ndu, Roit quo I'on oonsiddro son droit comme r^aultaot
do Vhifpolhcqiie que solfi.ninri lui a consontio par lo mtirehi du 3 juin 1872, soit

qu'on vcuillo'lo fairo rt^sulter do la ««6r«^a/io» consontio piir Borgoron on sa
favour, I

. Qunnt i\ \'hfpothcqiie;ia. Socirftd do Construction pretend qu'elio cat nujlo, ^c

niari n'ayant pas droit d'cn order au profit do aa foninio,

Et quant h la HUbrogatiori, on dit qu'oiio Oat nullo aussi parco que la feinnio

iie I'a pas formflfrment acceptor dans I'aoto do quittance du 21 juin 1872.
2o. En second lieu la sooiiito protend quo iname si la fenime Mastha avait

des droits, ello y a rcnonctf par I'aote d'obligation do son raari ii la socidtd, lo 20
(^tobro 1873, par lequdl la dito dame a rcnonce 4 son douaire et i tou^ mires

-droits viatrimonimx ou avtres droits hypothicaires ou rieh ;" et que cctte

renonciation a compk^tonient oteint et anoanti Ics droits de la fcmme.
!' Sur lo lor ;>(,u*n< .•

La Societe do Construction invoquoquarit a la nMW« do I'hypothAflue ori««So

par le marixm favour do la feniiue, les art. 2037, 1483, 1266, C. C.

^
Le lor. (art. 2037), ddclaro quo les liypoih^qucs conventionnelles ne peuvcnt

c'trc consentios quo par ceux qui ont la capacite d'alit^ner les immeubles qu'ils

y soumettent.

Le 2«r (art. 1483) dit que le contrat de vcnte no peut avoir lieu en^re mari
at fenime,
'

*,

^^ Et lo 3e. (art. 1265) declare qu'apris le mariage, 11 no peut etre fait auoun
7^y changemcht aux conventions matrimoniales ; et quo les opoux no peuvcnt

«'««nn|?a^er cntre vifs. ,
< ^

,
.

II ny a done rien dans aucun de cos trois articles qui oontienno'une prohibit
tion formclle de ('hypotheque par le mari 4 la femrae pendant le mariage, en
reraplacement d'une autre hypoth«ique Idgalement oonsentie, pour la garantic
d'une criance Ugitime et favorable.

En Tabsertce d'un texte formel, peuton condure do I'art. 1483, qui pM|ibe
la vente entre mari et femme,^ tl, lanullitif de I'hi/potheque dam- lea oirconstances
particuli6res do I'espuco actuelle ?

II suffit do s6 rendre oompte do la raisoii de la loi pour mesurer I'^tendue de
son Application. .

En droit rbmain il n'iStait pas d^fendu it des conjoints par mariage de faire

ensemble to^js les cbntrats qu'ils jugeaient d propos, pouryu que I'^galittf y fht

exactemont obscrv^e et qu'ils ne renfermassant aucun ikvantage pour I'un au
detriment de I'autre.

A r<Sgard des contrats qui renfermaicnt quelqu'avantage fait ^ I'un des

conjoints au depcns de I'autre, los jurisconsultes faisaient une distinction entre

eeux qui 6ttmnt »imuUs, et ceux qui, sans etre simulds, renfermaicnt aeulement
quelqu'avantage. •

Ceux qui etaient «/mM/<?», qui u'etaicnt faits que pour , couvrir et d^guiseri

. une donation, itaient diclates nuh
j , leg autres dtaient wafaW6», seulement <m I

reformait I'avantage prohib^ qu'ils conffeflSient, en qbligcant celui au profit di

quel il «5tait fait, u supplecr to juste prix. ,<

-f
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r.noi.„„e Co„,. d, P.,i.)A n„" „r.t,: ., """T'"';
'""' '•" '56 J»

Toll. ... ,w„. .. ,.„,„„ jrr^'j " ""• """• •""'"«•

U& Bc^eron pour tenir lieu d^Wthl ^t^^^^^
"'"""'' ""^^ -^- M-

Wriage, pour lui garantir le paieme„m ^^ fc '"'"" P" ^" ''"'""t «le

/ifno parfaitement valable.
^ '^^ de„.e*lota«x rc^us par le mari, est

/^H/f-i/:;^^;^i^!"l«T2, Bor;.„ s.eaUo,H,,|^^

aontieA Bergorou I'etait inL IJlr f^r^^ -"« --
ftma.e par qui il est pa,6, est eerta eme^t itetZ^ '' ^'»"*'*'" '^ '"

Mais on dit que eette subro^atiou cs7r„I?i
^"'' *"''••

P»accept.e. etquWtern.esd1 WMsoe^^^^^^^^^
que lor«,ue la fe».me Va formellemen aecemr iT^ ? " """P'"' "'««* ^»'«We
comparu a la quittnrice, mais elleZt „T .

""">"''
'" ^«'"'»« »'« Paa

^Ustipul^a, et laelle.aforl 1^1,^'^^^^^^^ ^ '"-'fo-^ la «ubn,g„tio ' a
l'i-.meuble ali^n^ par son mar 1^1^! Zr""' f'-

^"" ''^'^*''^^«« «•«
one manifestation suffisante de sa voC? ?"" "''"'•"•• ^'•«^-«« ?«« 1^
tation a I'hjpotyque r^uTumtV la Itrl?' """""J ?^"'>"" ^««^V

In ra Ifona
and

Coiulnean

U Sool«M d«
Coutruetion
MontervUlo.

»:
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In ro ll"f.'iio

•nti

•ml
l.a NiicM'' ih>

rnnMruriloii
MoiiUrvlU".

^

|S In ro ii«f:iio Kt par Huito la quoi'tioti iioulof<$o quant i\ la falidiid do la aabrogation cDt

iiann int^r(>t,

2o. Ptiifit

:'

Noiiii iirrivoDH niaintonnnt au Mwond moyon Invoqud par la Soci^t^ do Cnn-

Mruction Montnrviilo ii ronnoniro do lu c'nllnoation do Mndanio Maittlin.

Adniottnnt, dii li Si)oi6l6, quo Mndauio Mimtha ait ou doi droitn, olio y rc-

noiico pur I'lictn d'obli';:iti()n du 20 notnbro 187i), oonnonti par lo mari ct U
romiiio i\ la Hnoi^ti^, ct cctto rcnniioiation a fuit dixparallro ooinpliMomont Ron

li^podioqiie. . .

CVttti olili}:;atinn conHontio par Ium duux <$poux con(i<>nt la clauNO suivanto .

" Et par ctw nir'iiioH pnJMonto.t la dito daino IMiiloint^no Cousinoau, en oonsidi;-

rntinn don pn^scntcs d((>;|aro qu'uliti a rc/inncu 6b ronoiioo on favour do laflUo

Soci6t<5 do ConsJruotion, tant person nollcmcnt quo pour lcf( cufantii n^s ot i\

niiitro do Hon lAarinpt avcc rou dit tfponx, ik tout douairo, Boit prdBz ou cotita-

niior, A tons droits aux dits douaircs ct a tons outres droits miltrimouiKuj:, on»

" (tiitn-s tirolts /ii/fiofldrairrn ou rods ^ciK^raicnicnt quolconqucH qu'ollo pour
" rait avoir ou pidtcndro »*ur riuiincublu «np d<5->ij^n«5."

Qiu'lic c^t la valour ct l^otcnduc do cotto rcnonciation ?

("ost un princi[)u parfaitonicnt admin que la f'umiuo no pout avantager soh

iiiiiri en qnuiqno cc snjt.'

D'un autr<^'c()t«? I'art, 1374 du Code Civil di^olaro quo si olio s'obligo avqo lui,

(coinnio darts VesptV'o actuello) uiCmuo solidaircmont, olio n'ost cun.S45o lo fairc

qu'cn qualitd de coniniunc.

Enfin I'urt. 1444 lui pcrnict do rononcJn\ son douairo, mais li s^iKdouiiirc

Rculcnicnt. /

Or ici il y a rcnonciation non souleinent au (hnnire, mais aux droits hi/po-

thicairrs do la femmc sur rimmoubio du niari, c'd»t-«-diro ^ cos droits hypotl>6-

ouircs qui lui avaient ote acoordos piour lui garanfir sos ilenicrs dotuHX. Cettc

reiwnoiation cst-cllo valablo ?

Si oui, n'cst-il pas clair quo la fcnimc conft^re ninsi un avantoge Evident i.

son mori ? Si olio pout renoncer en sa favour A unc hypotliOquc qui lui assure

ses reprises matrimonialcs au chiffro de $700, n'est-il pas 6vidont qu'elln oautionnc

utilement pour lui jusqu'ii concurrence d'autant ? Si j'avais rhoitncur dc sic'cr

dans un autre tribunal jo poussiorais pcut-fitre plus loin oe raisonnement j mais

juge en premiere instance, jo no puis que me 80umc,ttro'ti la jurisprudono«i etablic

Bur ce point par la plus haute Cour de la Province. ^'
^

Or dans la cause do Boudria '& McLenn, 6 Jurist p. 65, la Cour d'Appcl n

jug^ que la femme peut valablement renoncer, en favour dc son marl, non seu-

lemcnti^ son douuire, mais encore n rhyp6tli6qae lui garantissanl ses reprises

matrimonialcs. .
'

Ce jugement, de I'aveu de I'Hon. Jug6 Meredith, qui faisait alors partio du

tribunal, a.Burtout 4tS bas^ sur un arti^elo remarquable public dans le 3e Tolnme

de la Revne de L<$gi8]atioD, p. 133 ct suivantes, par feu H. Louis Rend Lacoete,

et snr les aotorit^s qui y Bont oi tees. ^

La doctrine oonsaorde par oe jugement est que la loi du Baa-Canada telle que

modifi^ par rordonnaaoo d'edrdgistrement den841, defend il est yrai h la
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eil. I«. defend de .'obligor pour lui. d, .. roodr. r«^n„bl« de robTK-Tion.'

I.r «.U. la. .oU» qui n„ig.nt. qui n. oooU.nn.nt, d. U part d, 1. feL.•ri«e .uouoe respon,abtlu4, aaoune obUgalion, ell« peat lei fair.^
Alnri «/fc ptut payer poor .on m.ri, e.r oft o'eet p« U ,'obliger pour lai

pal«iu'elle ne oontnota aacuD. obligntion «n oe cm. V^ * '^ '^

De fflioM, „„. /«„„e man-A. /««« r«.o«c^J,'ib»i^^*j,j;;A4„, %afe wr le.

dalT T'r/"''""-'''"*:
-*"'"'^ rf<«<fer«ur,'en faLnt Lte renonviiUm, tile net'obUgt point ;t\\9aUlfM,

, .^
Cost pourquoi le. empereom Philippe disent din. ua rowrit .dre»^ A une

»TT •. '"'
^,M

^' '' *'"""'""' *" JurUprudenoe que, mfl„,e dur.nt i!rnrUge. le, droit, d'h,poth6,,uo ot do gage pouvont fltre L\. a« mari.'
6 Pandeo»e» de Pothier, p. 251.
Et noua trouvona la raiwD do cotto dlBtincllon ontre l-obllgatlon de lu femmo

et sa rcnonclation ik aort liypotlidquo dans lea Pandcctca •

" C'eat puree qu'uno fcuinio «, d<itern.ine plua .i«$,„ent^A .'obllger pour autrui
qo Conner; ,«»„ facUia, ,e ohlujnt muUer, quam alicui donat 6 Pandoct«;

Cette doctrine a <5t6 conaac^Je do nouvouu en 1^71, par la Cour d'Appol, dan.

V^^e ^;f
^""''^'•''' ""'^'/"'-'«"«. "'entionntfc au lor vol. do.iriiovu"

Dana rc«,>doc I'aoto d'oblw.tiou Hi«,.d par la leunuo oontiont deux oho.seH. aon
obhgat.o„ coujouito uvcc mu n.uri ot aa rc-noaoiation a^aoa droita hvpothec.iroa.
Quant i s,,.. obl.gat.on do payor olio n'on.^.n. l. (e.a.no que o»,n;,.Vco,Hu.une

en b.cD,.ct pas au.< cli
;
mais .a rononoiation i sos droits bypo,|,6o .ires oo,M,„e '

iioua I'avona vu est Idgale et Valubb.
«-'i""io

Maia apri. avoir 6tabli la validity do cette ronoociatioo, quaut aux droit.
hypotbica.rc«, .1 noua roatq 4 en ddtorrainer l^tondlet la p^jft^e

O'est un prinoipe admia p.r toua lea auteura q/e /e« rrnoncuftinn., auivan,
-

1

cxpreaa-on deJUerUn, doivent lire reuerri., dan,]]^, t^,, ^^icd^ au
nodoitjauiaw loi^toudred'un ens A I'autra

-^Mk.-' ^ «

R^pertoire^o, Renonciation, §a.

II cat. dgjilemcnt certain que la rcnonciation /que Ton appeile on dr/t m
favorem ,yc8t p.« un abandon ou plut6t un an^/niiasement oomplet d^ droits
jpoth^airos do la fo.n,no. ,.,uia constitue simplLent un acte d-ubstelion par

lequel la /tmme promet de m p,u se privaloiJ de, avantage, gu'elllpourrait
avoir $ur le prilcur. I " ^ ./- a^«"««

4Proudhon. Usiifruit No. 2339.
Cottereno„oiatio,.,4 l.quclle q..ol.,„o8 aut/nrs attribuent, qu4nt A celui qui

obtient, lea effeta de la Hubrog.tion, ne priveLanmoin. la fe/me renoncantc
de ses droifai hypotb^Soairea qu'A Tencontre-deLlui qui \\ obie

'

••Ceat lAdit Garner xNo. 25., une ju/isprudence aine attest^e par
Ronusaon. (de la aubrogat.on ch. 10, N0./4O), et parJurou, de. Pouiiers,
(Coutume de Bourbonnais, Art. 127, N0./6).

la ra llo|M
nd

CoiulnMB
Md

U.oeUU d«
(OMtniAtloa
MontarrlU*.

'*S

#
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Maa<«r«llt<'.

suFKRibR count, I8t». 5.
\

JSf^

" Ainii lo partioulior>ubroi:4 vloM prendre i Tordro le monUiU de l« or<«oc«
bjrpoHido«ire oA.ldo, c«mm« r««m«7 /if< l\ /emm« eU«-mtiH0. Hi, ^prd. lo

DiontBiit do U criunoo pour la<|UolltfJit eulkm^iitioa • ^ fuite.ll 'route de*
doniorji, h /immf #i Jmii <lt Vi tonihrr, ott tiien d'HUMroe ordeno[t*r4 enveni

• loHquuN cllo M pwrilt iimploiuuiit oblige, et qui auraiont pri-t une iasoriptjon
" en tout orthf." . • . .

' ''»,

Lii rttumoiiiiioii do lii roiiimo Muntlm, oontoniio d 'i'utte d'obligation du 20
nctobro IHTA, put diiiiH leu toi^upe •uivonfif : " Kt par con tnl(|iiio« prd^enteh U dite

danio tltV'liiro ini'ollo n ronoijpd ol reiionooeH fnieur de Z*! cK/r ^ocU'd de Coh-
•t'litjuriiioM, fh'" ^

\
'-/

- '
\ / ^

(yV»l done, diiiin Itw toriiKm niAinon du droit, l.i rononei^tiod in j^v^rem.
Or 111* fiim do la omi^o donncilt ioi uiio tmportmioo ooAeiddrnblu H oetto

diDtinotion.
'

^ >

Pur lobligutioii on f|Uostinii lo uiiri n daHi)6 Iiy|)otliAliuo turyBon inirnouble 4
h Sociit^ de Conntruction iMont.irvillo jum|u'A .oonourrbnoo do 11,400. v

*

La roninio oyunt par lo uiouic ucto oonssnti i\ U rononoiution k lei drofta

. hypottiiScairea antdriours, rn/,n>eiir do In dite Sool<$ti,ollo a pnr Id Fuit cddtf &;ld ^
S<»ciAl6 UD droit (h priorito nur an crdaoeo pour roprison matrimorilaloB, .doDioM
dotaux, etc., niaii ju)«|u'a concurronoo de $1,400 aouloinonf, e'oMt-il-diro juaqu'A
eonourrcne<^ do la tiomino prtiiSc nu niuri, Maia la fciuuie n'u rion ^diU do'plua.

Tout CO a quoi In femiuo-a'cbt obligde o'cat done de ile pna fuiro valalrA t'eneoDtro

do la Socidto son liypotbique pour denicrs dotaai;tttBt que la SocWid no sera

pas payee dos 11,400 prCi«So» au mari. Muis ausaitdt que In Soojdti aura rc^u
cos $1,400, lit fiiuinio roprond aoi droitH onven^ct centre tous. Or, U arrive ici

que 111 Si)ci«Ji6 Montarvillo a <5i6 pay^e do oca $1 ,400, ct co comme s'dit : .

L'acqu«5rcur do rimnicuBlo jrrovd de oca. divcrwa ordinqea aytaot vouitt tiA

enipruiitor do la Conip.ij^'nio do DdpOt et do Piet du Crfnnda, cette 6ouipagoio
a exi;,'«S quo lii Sociord Montnrville lui ^ccordo priority d'hypoth^ue et'la

Sooi^td y a conHoijti.
.
Par la fouillo do dividondo pr^parda par le nndie la

Coiupiignje 'do Dt<i<6t ot do PiOt a 6(6 oolloqude on premier lieu pour ces

$1,400, ct la tcnmio viont uu^accond rang poijr rcs deniors dotaux| Maia la

Sooi<5t<S Alonlarviilo qui a prCtd d'autrea aomniea et pria d'aatret hVpotb^aiia
Bur rimmeublo en qucstiort, prdtond avoir prioritd sur la fomme Agatha pour
ces nuiros cr'danccB, ct cllo novwiue cnqore ioi la reaonoiatioa enJM.raveur
cootcnuc & I'aete du 20 octobre 1873.

*

II est Evident d'aprds lea prinoipcs oi-dessus pogds, que oette pr^teition n'cat

pas soufenable, et quo la rcnonoiation de la femme ne pout pas avoir I'effet que
jtrdtend lui donner la Socidtdi

Pour ces raisons, je stiis d'avis que la oolloeation de la femme
I

doit etre

maintcime, et la coatestation de la Socidt* de Construetiqn ert ronYoyde oveo

d^pens. a|

J^ont/i <t- yl/-c/tani/>an/^ for collocated party.

Lacoste d' Globenski/, for contestants.

'y (JK) V '

t
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SUPKRIOH .COURT, 4870.

MONTRIAL, JTr. SBPTBMBKR, i*»7l»*

Aimm.TonBANOi, J.

Ilo. «TI.

^!'o^. 'i::2!!r"^'^
''°"- ^•'.«"- ">--'«—

.

•»-'

IfaLOl—That thit Idtolront who conlmU <il>im i_ ki.

."'•" '^'""''^'««>«'»«na«r(h. lii.ol».irtAol. IS76.. »
Tho cluimant lloywood wo» oluimaat on |h« o«»ato or the imolvoixt for iCoJ

»^«^o„t
. .« owo name ci.„.o.tcd the oIui.„. Tllere«,«„-tl.a claimant filed 1^epnon ,l^„nr, on U.e ground ^.t the in«.lve„t wa. bound. u„d« Ttion39 df the I„«,I,ont Act, 1875, .0 give her wourlty fotcd.Ui.

nij ipr cosli M BhuJl bo ordered by the .Court, AfiT^ "^
Th,i insolvent on the one hand mxyn that ho h«« not bcirun w.t procoedinrrthat ho is on y 6d the dor«iHi«« .n.i .i.-» «i m • ' pi-oooeaing,

of .!,« «i .

'''"•*""'5>^'>« "'»k tlio u«u:(I interprotat on of the wordsof th* clauHe .0 queat.OD. " i„,h^„te. or continue, any pr6cedding of any kind bnature wh.t«>ever," auatalna him in tbi. prctonaion
; tbat thc«, tord o„ y^o

«TZ:^nii^o?rH'',"'"^?"'"^^ ^" «»-.h^band.thecrcdSrty

J^ anv w t T.' i
' "'"'^" *" P"^*^"' «,oIain.ant>ing interfered wift

If thY«r-^ L * T' ^^.' P'^'^»»of ^hc il^vent, ulL. he gvW scouri yinheca.n. bo unfounded, it i- for the assignee 1^J creditor, to interfere ;thu;

Si^ l-T ":^-" ^"r"'^ "'""'"•« •" •'» -»•»«. '' » only aubjL^t
.

the olaior. of h« creditor.
; that it would Bo'unfair 40 tho claimant to allow the««nee.or credUor. to inBtigat*4ij* in^oW. who U . maa o?«tr.^ ^ ruisl

'

and creduon. escape; that they might in thi. way obtain ii an ^nderhandZthe op n,on and judgment of the Court f™^ of exp^Sw .0 them^jWr that th^

nghttotake ,n the defencoof all .uit.. ajl the proceedings that Jhe in^Ivonn-^ht have taken for the benefit of"the e«tate," &c. Mj Elusion L th^ I.n-olvcntm this case should not bo aU .wed to conteat wWut " S^sc^u^^^^^^Tho exctpuon dUatoire will, therefore, jj, maiotaineJ. .

* ^'

Lebouroeau, for insolvent. „ -
. »

^fhamel A &}., for eiaimnut. ,

^

/
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MONTREAL, 13th SEPTEMBER, 1870. ,

iCoram JlTTt, J.

No. 64^.
_'

'

Er parte Leveique, Petitioner, J. P.'Sexton, Recorder, and The Citifo/Mt

/rea2, Prosecutiiift.

Um-

•
|»i

. ;

Held : -1. Uodpr k (rtatuto •uthorizing th« City Coun«ll of Montreal to make by-lawB for th« e8tat'»

liphment and regulation of public market* and private butchers' italli within the city, la
regulate, licenM and reitrict the Mie of fk'eth meat, vegetable!, Ac, to prohibit the aalo

thereof el»ewbere than on the public marlcetg, to authoriae the aale at particular places

outside of the public markets,.to.igapo(ie • mx on private stalls, and to abolish or ehange
the site j»f such market places: the 'City Council rofght lawfully pass a by-law permitting

t)ie opening of private stalls at places not less than 300 yards fh>m any pubfi^Jurket, anA
k • by-law amending the same by chartging the distance from 300 yards to ^^ftgSU,

2. Although the said Statute required that a copy of any by-law made lifid^tlS authorily

thereof should be submitted with the utmost diligence to the LleutenantGdvernor of the

«Frovinee (who might dloappruve thereof within three months after the submission and
thereby render the by-law void) % delay of three years before submitting a by-law did

^ not invalidate the same, and a by-law amending such by-law might be Submitted at the

iivne time ;jfiyn.c| a conviction which took place atlor such submission, for selilnf^itliin

the prohibited distance, was affirmed. ^"'*'<

^ Jette, J. Le requerant, bouclicr de la citd de Montr<^u], a eti condaom^^

Ic 29 mai dernier, par la Cour du RecorderAiu>aJWendfr«te^07OU^ttxUu)i9

de^^Qa»=pou^Tiolattoff"3itnr^gletuetit uiuniciparconccruunt lea ^tuux privds.

e bouchcrs. ,

' "* —,„.

II se pourvoit iiiuintenant pur voiu de certioniri et dciuande la ca88atioi9''dc

cetJe sentence du Recorder.

Par la chartc de la ville de .Monlrdil, dtf I'anniSc 1874 (37 Victoria ch. 51),-

le Uonseil Municipal n rcQu le pnuvoir de fojre dcs riSgieiuents sur nombre dc

Kujots 4nuinerds dans rarticl&'>123 de cette lot ) mais les Nos. 27, 31, 32 et 33

de cet article sont les seals applicalHes'A cette cause.

Ces dispositions sout duns les tcrines suivantA

:

" Art. 123 1. Le.Conscil de la dite cit^ pourra faire des reglcmcnte pour lc»

" objets suivants savt^r f
"

" 27. Pour dtablir et r^gler les marchi^s publics et les ^tauz priv^s de bouchers

" ou de regrattiers, et pour r^gler, Heencier ou rettreindre la vente de viandes

" fraiclies, legumes, poissons ou autres articles q^ieKon vend d^oj-dinaire sur los

-_" marches ;
'

; '

"31. Pour ordonncr j]ue toute csp^e d'animauz vivants ou tonte cspece de
" comestibles et dehrSeji^'achcteR et vcndus d'ordinairo dans les marches publics,

v"et qui seront apport^a dans ]k dite cit^ pour y Stre vendus, $oient trantportitt

"mx marchh jmblics dc la dite 'cit^, et y soient exposes ; et qu'auonn animal

" vivant^' comestible ou denr^e ne soit offcrt ou czpos^ en vente, ou ne soit

f yendu ou achet^\it7(eMr« dans la dt^tsit^, que sur les dits marchis puhlics;

" MAts le dit (H)nseil\^«rra, s'il le jnge avantageux, par un r^glement qui sera

I'
P9sa6 'fit'cet^ fin, donner pouvoir d tioute personne de vendre, offrir ou ezposef

en ven^, «n duouni place hors des limites des dits marchis, pourvugme telle

personjk (fbtienn^g cet ^et une Ucenct du dit con$eil, fwiir laqiielle ellfr

:•:. ..^^^
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'
' - *

qu die «, conforme «.« r^^ co«^en«« dun, /« dit riglJL^t.
3-. Pour luiposer une Uxe «ar tous les marchi, privU dans la dite oitd ot

r„r";"T"""7 ^»™^^'>'" A*-venir pour U vente d'aoL a,"18.on, ou denr^s, ou de toute autre chose qu'on vend ordinairemenl da„7lesmarches puH.cH, aveo pouvoir de re.ler et fixer la dite taxe pTlprrt J" ohaque „,arche en parUeuIier, auivant que le conaeil le jugera « pr^r^
' 33 Pour changer le site de tout maroh^ ou de toute p1aee a!ZIu dan,

1. <J.te e.t^ otf pour etabllr tout marohd nouveau ou nouvelle pL de marthl

"parde de sol^Jl r
oi*^. ou pour approprier tout ou

''Zeurl.r,
""'™ ""^"^ P* quelconquei ^vec riserve en

relatwenunt a M nuirchi ou place de marclU, DB toot aECOuas «.,«
"

rlrZr; ''"^™ "^'^ •««»•--' contre la CorporlionT"S
"&„"<!" '""'^' ''" '"^ ''"^ Personne pourrait avoir soufferU raison

Agiteant en vcrtuje^poMoin. q«'» »^U aina-refflAfalfe^^

y^;t sl^uCe =
«««'—

*
—nant les etaux priv.s de boueher- li

"Sec 1. No person shall sell or «pose for safe in ^ny plaoo in the «aidc^. beyond the li.ita of the pablie markets of tl^ sL^ a^ J,ffish vegefcatle, or pn,Visions usually bought and sold on public marLete u"l^such person shall have previously obtained a license for ihat puTZ fro^ tt^- Councl of the said city as hereinafter provided.
«*' P"'-P«» *'om the

« l^l'I' '^^!^^
^r"""' "P*"* *•** r^ommondation of the market commit-tee of the sa.d Councttshall, from time to time, issue license, under tehTdof the Mayor of the said city and the seal of the said city, authon2aZt-* i'--" ^o sell or expose for sale in any place le.ond the lin.iu7/2safdpuhhc markets, A^o TO bk DKBtONAXEO in such lio.ns., any mea^^ &h

J^Uibles or provisions usually bought and sold.on public mlruL^Z'^f^i

i,UdlTo''""
" '^^!"'"' *""*" •"^''"°''"" «era punie'dWrmendedo pas

t^^^tlTZC''"'^''''''''''
^-^'^ no.paieme„t,„ur un termc^de

C^ai est conforme a I'artide 124 de la oharte

tan^No* Zt"* '''V' "^r" ''""'"'P"' "•^"P*^ "° «"*" '^s'^-^-n por-tent No 116, pour amender celui ^ui vient d'fitre cit^, de maniere A subs itner^y^provxso qui se trouve A la fin de la section 2, le suivant'-
'^ «''^«^»*°«'

^

mj^« * oma C.NT8 y^a^Bduce^red^c^cunn^chid vidndedans I. dite

Parrarticlel26delaehartedeUcit<?.n«.tJ;^qn^.
Uae cop.e de tout r^glenjent qui sera fait, « vertu d« present acte,

Bx parts
Ugramn*

if- '\
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" sera transmise avec toute la diligence pouibltf', oprds sa passation, aa lieuto-
" nant-gouverneur de cette Province, et le licatenant-gouveroeur, par et do
" I'avis du Conseil Ex^atnPde oette Province, dant lies troi$ moit qui tuivront
" la riception de la dite copie, pourra disapprouver tout tel r6gloment j ct

" cette ddsapprobatioD sera sigoifiiSo si»ns d<Slui uu raaire de la dite oit«S, et aprds*

" ce tempi), le dit r^glement sera nul et de nul effet; pourvu aassi que toiw
" rdglements qui seront A I'cncontre de quelque loi. en force dans le pays, ou
" de qi^lqu'acte do la legislature de oette Province, seront nuls et de nul effot",

Les motifs invoque.i par le rcqu^ant pour demandcr la oassatiou de la scn-

tcnbe du Recorder sont au nombre de deux, savoir

:

lo. Le Conseil Munici{ial n'avait pna le pouvoir de fiker une distance des

marches publics, en dedans de laquelle il ne pourrait fitro^iabli

Ces r^glements No^^O^UlGjonMonerttf^^riur^^ faire la

2o. Gc8 deux rdgletnenta n'onj; pas et6 soumis au lieutenant-governeur, diuis

Ic temps requis, ct par consequent sont nuls.i

Avant d'entrcr dans le m6rite de la cause, il ne sera pas hors de propos d'eta-

bir a quel point de vue le juge doit Re placer pour I'examen de questions tellcs

quccelles qui mc sont maintenant souminef. Nul doute que le rcoourS aux
tiibunaux cdnfre Ics actcs dcs corporations est une garantie extrfimement pre-

cicuse pour les citoyens ; mais lorsquo ccs nctes, faits dans I'exercice de cetic

1
artie des pouvoirs publics qui est dd!dgu6e aux corporations par |a Legislature,

'

n'ont dft avoir en vue que I'inteiet'gc^ndral do la commilnaute, il me semble que
les Cours ne doivent intervciiir qu'avcc encore plus de prudience ct de oircon-

"Kpcjption quo dans les cas ordinaircV>.

Aus^ Dillon, on Municipal Corporations, tome ler, No. 353, parlant dos

r^jrlementa^des corporations, dit-il

:

" In pros^u'tions or actions to enforce ordinances, or in considering the quc?-

" tion of theirNralidity, Courts will give them a reasonable construction, and
" will incline to su»t*iin rather than to overthrow them, and especially is this so

" where the question deflsnds upon their being reasonable or otherwise. Thu^,
" if by one construction an or^dinanco will be valid, and by another void, tlic

" Courts will, if possible, adopt the former."

Et a la note, I'autcur rapportapt les decisions rendues en ce sens atax Etats

Unis, doniie les opinions suiyantcs comme le resam^ de la jurisprudence main-

tenant et.iblie sur ce point :,

" Where,the Leginlature has -conferred full and exclusive jurisdiction on a

" municipal coloration over a certain subject, the acts lof the corporation will .

" be supported by every fair intendment and presumption *...

" By laws with penalties are not properly penal statutes. The pjfenalty is in

" the natureopiquiditted damages, established as such in lieu of damages which
" il court yfmld be a^uthorizcd to assess. Therefore the strict rules by which

" the validity of penal statutes are to be tested are not to be applied to the hy-

" laws or ordinance^ of municipal corporations. It is well remarked that theby-

" laws of very few of tjiese corporations could stand such a test. They should

^ ;

«
•
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." receive a reasoaable conRtrati^jHpi their terms must not bo strictly soru-
*' tinized for the purpose.of manDJpKMn void." ' /

Tela Bont los principea 4 la lubi^re 'desqucls doivcnt etre examines, ot^
appr^cWs lea rrfglemcnta dont ae.plaint 1« requerunt dans rospcco uotueile.

Beprenons niaintenant le premier moyen iovoqu^ par le rcqu^rani pour
^emander la cussation de la sentence du Recorder. -

ler. Motif: -

Le Conseil Municipal n'avait pas le pouvoir de determiner, auz environs dcs
marches publics, une zdne prohib^e, en dedans delaqaelkJl^ie^TOa^arfitre
^tabli d'dtanz pnY^a,^.^.---------^^-'"^"""^"'^"'""""^'^

^gteSent de 1876 (No. 90), ayant ddtermind et fixe I'^ten^e de cette
26ne prohib^e & 300 verges, le requ4rant se soumil, prit une licence et s'^ablit
ii la distance voulue.

Mais le reglement do 1878, ayant agrandi oette «6no prohib<Se de 200 verges
«t I'ayant portde de 300 ii 500 verges, le requerant qui s'^tait «tabli 4 la
distance voulue par le premier r^gfeoiont, s'est trouv^ tfop rapprochd aprds
J'adoption du 2me rdglement, et lo ler moi 1879 il n'a pas*pu obtenir le renou-
vellcmeiit do la licence qu'il jivait cue les ann^es pr^cddenteS; et o'est pour
avoir offert en vente des objets de son commerce, & un endroit moins ^loignd
qtt'a 500 verges d'un marohe public, qu'il a 6x6 poursuivi et condamn^. °Le
Oonscil Muiicipal avait-il le pouvoir de passer ces deux reglements ?

Par lart. 123, Nos. 27' ct 31, de la 37e Victoria, eh. 51, il lui est permis
d'^tablir des marches publics ct de di/endre la vente ou I'offre de la vente de
tous comestibles, etc., aillmn que sur ces marchis publics.

. Voici done un premier pouvoir g^n^ral et absolu qui n'est suseeptible d'au-
• «une controverso. Mais apris avoir accords au conseil ce pouvoir absolui la
legislature n'a pas voulu le priver du droit de mod^rer I'exercico de ce pouvoir,
ft elie declare que le conseil pourra, s'il le jiige avantageux, passer tout autre

^r6glement|?8Jir permettre de vendre en aucune place hor» des limites des dits
marchis.

' '^^w veut dire cette derniere partie de la disposition du statut ?
D'aprds I'interpretatjon du requdrant le pouvoir du Conseil Municipal se

borncrait soit k prohiberXti. vente partout ailleurs que daos les marches publics,
spit a la permettre partout, k la scule condition de prendre une licence.

Los termes du stftut ne me paraissent pas comporter ce sens restreint et
iiuiite.

Le Conseil ayant d'abord le droit de prohiber la vente partout ailleurs que
dans les marches, puis, s'il le juge avanta-eux, de la permettre en aucune pktce
«ft dehors des limites des dits marchis, il "n^e parait qu'il a le jwuvoir de designer
«hacun de ces endroits ou il veut ainsi permettre la vente, et je ne vois rien de
deraisonnablo et d'exorbitant h ce qu'il puisse faire cette designation soit d'une
mani^re speciale pour chaque oas, soit d'une manidre g^n^rale ea determinant
d'avance les lieuz qui restent soumis H la prohibition. Or le rds;lement en eta-
blissant une c6ne prohibee, plus ou moins considerable, ne fait pas autre chose
qu'exercer ce pouvoir de determiner d'une manidre generale les endroits oA la

- wente Teste defendne. '
>

•
~~^~
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-1r

'^a^w-.

L-ensemblc des articles de la loi que j'ui cit<5«4u*tifie ^.core cette interprtU-
tion que jo donno nux cxpreesions me.nes du No. 31 de I'article 1 23
^Or le conseU ayant le droit absoiu de fixer et determiner cette .dne oti 1.

ddr!;hir"*^™"??-T'^
"
'''r'' 'l"" <>« <'»"»"8«"'ent lui faitun tortconsi-'

Itr o„rhr
^" P«°'-\'^«>«'"e'«t ct de «a licence il a fait de- d^pen.^pour on itabh8«ement„et que -i ap,es ^ avoir ,.ern,i« dc 8e fixer 4 300 Zg^on 14 o.gne 4 500, .1 n'y a pa, de raison po^r qu'une autre annde on „e le forced'd alter encore plus loin.

;

' »"'»»pjw

Lapreuve qui a pu firre faiUi 8ur ce| point, de»»nt le tribunal de pren,i««nstanee u'ayantpas 6te pri«e par ecrl't, c. par\c«n.<5que„t, ne n^ZTZ
Boumise, I'lmportiince d« ce raisonnenient dispurait. '

'
*^

-- D'aillcurs le r^querant n'est paa sans remade pour les dfitomaReB qu'il Cfeut«ouff„r et^ dommagen qaelque eonaid^Jrable- qu-il8fus«ent,nepeuve„^t affSr
la qCiestion de droit qui m'est souinise.

» -necijir

^
En presence de cette di-poBition du atatut que je viena d'anaiyser et d'appri-o.er, je ne puis done amver A une autre eondusion sur ee premier point qufdedeclarer

q.^ le Co„sdl Municipal en votant, lea deux rdglementa erques^"
««. dans la limiie dea pouvoira qui lui aont aooordda par la loi

2e. Jilotl/:

Le requerant contcste la validity de ces deux rdglements pour.n
motif.

r "x

Le premier rej;Ieincnt a 4t6 pasp^ fe 22 d<Scembreil875. Far I'art 12t
chartj de la villo, i^l „„ait dtt (?tre «oumis au lieuteuant-gouverneur a.^c, miela dthgjnce possible. Cependant il n'a M aoumis que le 31 d^mbre 1^8
cest-Adire, troisansaprissapassation.

/rDe plus lorsquete r<5glement a etd soumis. U ilait dija amendi par leUeL
'''6'«'"«'" q»' "'^^•t ^'e passd le 14 novembre precedent (1878) T

/Le requdrant all6j:ue que cette fornjali.e 6tait pssentielle A k validitel du
reglement, quelle aun.it dft e.re accomplie avec toute la diligence requise, et que
la negligence du Con«eil 4Wcuter cette prescription de la loi entraine la n^lit^uu reglement. . , T

L'article 126 de la charte municipale ne prononoe pas cette nullity.
I Aa

contraire la lo. en exigeaL la tran.smi«8,on du reglement. au lieutenant-gouver-
neur avec ddigmce, ..jou^ que dans les truis mois qui sulvent le lieutenant-
gouverneur pourra desap^rouver td rdgiemenf, et quWsitot que cette desap-
pn,bat,on aura 6re s.gnifiie au maire de la ville le reglement 8*ra nul et de nul
cffet. ^.e reglement est done valide tartt ,qu'il n'a pas e.e de.sappro«ve. et,k^
transmission imn^ediate o^ avec diligence n'est done pas essentielle h sj vdidite

'

Mais, dit-on, lorsquele premier reglement a 4t4 transmis il n'e^istJiit i6\ii plu»
/ dans sa forme primitive iuisqu'il avait d6ji et6 amende un mois avant. Cela

est vrai mais je ne vois i^ien 14 qui annale ce reglement. U arrive frdqpenlment
qu une loi pas^ee par an^ l^slature est amendSe ou corrigee 4 1. mSme session,
et que les deux bills roWt Mnctionnes en mSme temps, ganri pretendre que les
dw» cafl fiont 'jicPtiqit

^
, y iwiHti<H>^pwAi>iTOriiri iinei^^^^

—
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Aa momentW le rcqu^rant a 6t6 poursuivi les deux rdglementTque Ton
invoque oontro luVaviient et^ WguUAreoient (mnfliiiis au lieutenant-gouverneur.
TflihtM lea fermalitd»teqa«r>wwnt doQo 6(4, acooinplies, et lo requ^raot qui
aurait pu invoquer la nt'slisence du OonfteilB'il avait 6te poursuivi avant je 31
<l<$oenibre 1878, ent sana droit aujourd'hui d'juvoquer iioe pritcndue nullit<$
qui ne peut I'affeoter. \ *

\
Le bref de certiorari doH done 6tro oassd et la sentence du Recorder

maintenue aveo d^pcns.
, \

Doutre & Co., for the petitioner

R. Roy, Q. v., for the proseoutorsX v

Rx parte
LevttqiM.

^T
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MONTREAL, 29th MAY, 1879.

Coram Sicottk, J.

' No. 2264.

„ Kemp vs. Smith, and Cantin, opposnnt.

a«i.D :-Th«t • vetMl which hu beeninortg.gBd by the owner in the form prescribed by the Mer-
chant.' Shipping Act. 1854, and the mcyrtg.ge registered, otnnot be eeiied or Mid withoat
the eonsent of euoh lint regiitered mortgagee, unless an order to sell be obtained from a
jiompetent Court by a subsequent mortgagee: and a seizure of tiie ship at the insUnee of aJudgment creditor, whose claim was unregistered, and who had not obtained, nor bad-* "got to obtain, such order, will be set afIda.

SicoTTE, J. The plaintiff, a judgment creditor, seized, for a debt pf;|Ul,
the steamer Cantin, in the possession of defendant. <

Cantin opposes the,p^izure and sale of the steamer, as the only one having the
j-ight to make a sale of the ship, in accordance with the conditions of sale Toy

way of mortgage of the same ship, given to him in May, 1875, by the defendant,
then tbe registered owner, for $10,000.

The mortgnge is giverfand'mnde according to the form and prescriptions of
• the Shipping Act, and contains the following condition: "The borrower
declares that the mortgage is made on condition that tho.rpower of sale which,
by the ' Merchants Shipping Act of 1854' is vested in the said Augustin
Cantin, shall not be exercised until the ISth February, 1876." -^ This mortgage was duly registered the day of its execution. •

The Cons. Statutes of Canada, chap. 41 and chap. 42, respecting the regis-
tration of ships, and for the encouragement of ship building, have been repealed
l)y tho 36 Vict., chap; 128.

Chapters first, second and tiiird of title.'second of book fourth of the Civil Code, ^

«xcept so much of articles 2356, 9359, 2361, 2362, 2373 and 2374 as are not
inconsistent with ^e provisions of the Act 36 Vict., are also repealed.

It follows that the Shipping Act of 1854 is tlie law regulating such cases as
the present.

•*/ the 66th clause, a ship registered may be given as guarantee for a loan,
and by the 77th clause it is required that every such mortgage be r^tered.

M^.

^
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K»mp

Smilk A^llT
clause the mortgagee «l,all not, by rensonofits morWe. bedeemed owner of he «hip, and the n.ortgngor shall not be deemed to ha.c Ssed

ship avn.lable as secuHty for the i^ortgage debt.
^ / ^

.

di^p^se of the ship, .„ renpeet of whieh he is registeredls7aoh/and to Z
ot elZ'''^'"

.he purehase money; but, if there are mor^persol than

Sr«Lt T' f«7"f "- ««"-'.ip.no second ^r subsequent mortgagee

^matters, sciUueh .h,p, „„hout the eoncurroneo of ever; prior mortgagee.The e„<vot„,cnt.s «f ,l,e Civil lOode repealed wer. fully „ aecordan^ with thosethe Si..pp,„g Aet.of England
, and, although new np'pfolitions. n.,w condiSrnow guarat^toes of mortgage were declared, the law-mlk.rs of balda adopted

nZr/.r!* T'T' """'^''T
""^ s""""***"- 'I* J-y^vid""* »>«* they fully

intended that they shoul^ be enforced and carried out,/in conformiiy with thejurisprudence and usngepof England. '
o™iiy wita the

The law itself is very ekpFieit as to the mbde of disposing by sale of the 8bi,>

hi^i;r •
.'!,"'* *''"''^° ^*^^ "'^''''^'^ ''' pow.rVdi.posing of?

IVl^" ?M n T^-^t '

»'"^' '^'^''^ "«"«'« ">'''' one, nVsublouentmctgagee shall sell such ship Without the concurrence of every prior mor3.
except undef the order of the Court. .

•

""''*''°'='^'

cIV^'t^''""""
'^"" " "" "'"''' concurrence, and also no order of the

.ordtofl'ir"'"
'" ""'° "'• »•',"»-''•'-. - the form and in the

conTl'tf""' 7!i
"^'^ '•'' ^"^'' ""^ ''""^ '* •"'« ^'ff'-^*- ^^»J to enforce theconventK.n and he enactment, of the la, concerning such convention, it mustbe adjudged, m tl« terms of the law, that the sale of the ship cannot be allowed

as the prior mortgagee has not given his consent.
The order contemplated by the law may bo obtained when the Court will

7ZtLf"iT"^r- r^ *^r^"*"'
'^ an parties interested; but it must beasked and obtained .„ the usual mode and by the proceeding, prescribed to Isubmit any demand to the Court.

"»>* w i

n,^ t!7K TlT '*! ""^ ""''' order cannot be held to be the proceeding
prescribed by the 71st clause.

K'uvOTmmj

The plaintiflF, being only a judgment creditor, has not eventheWht to obtain
su h order; he is not recorded as mortgagee, and such recordS mortgagee
only can obtain such order. At all events he Cannot have more rights as to The
disposal of the ship than a second recorded mortgagee

Otherwise the law would be a nullity, a thing without eflFect and protection,-
notwithstanding the distinct enactment^ of the statute.

In England the jurisprudence in the* matters is fully in accordance with the

'

letter or the law. '
•

In theProvintseof Quebec, the judgments reported are also In^rdance
Vith the.lettcr of the Shipping Act, except the ease of D'Aoust vs. MdDonald »
' I ... 1 . .V '

V

-*TLeg»l News, 218 : 33 L. 0. J. 79.
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ODd Norri., opposaot. In that case the four judges who w.cre called to adjadJ
oate were equalljr divided ; not as to the privilege of the mortgogo, but as to tho
mode of enforcing it.

° ° '

]

The Court of Appealn, in the ease of Kelly vs. IIamiltori,t confirming the
judgment of the Court of Review, adjudged that even the/ale by sheriff was
no bar against the right of a registered mortgagee to rc^^niU'cate the ship upon'
the adjudicataire

; and ordained and enjoined the defcndan/ to deliver the ship,
without delay, to the plaintiff by revendioation.
Two of the judges differed, not by reaKon of the inefficieLy of the convention

or of the mortgage, but that the sheriffs sale, without opposition by the mort-
gagee, had passed absolutely the property to the adjudicaLire.

The opposition of Cjurtin is maintained with costs. /
'

'

The judgment is as follows:— / *
,

"Lft oour, aprds avoir entenda les parties sur I'oppdsition fuite^jar Cantin
oontre la saisie du vaisscau, le steamer" Caitin," exami/^ le dossier, etc

;

"Consid^rant que par acte, (a sale by way of moJtgage) fait en la forme
prescrite par le Shipping Ac^ 1854, et ex<Scut^ & Mo/itrdal le 6 mai 1875, le
ddfendeuV, alors propri^taire enregistriJ du vaisseau sdsdit, s'est reconnu endett^
envers le dit opposant en la somme de $10,000 pour Ai^enrpr6t6, et pour garan-
tir le paiemcntde cette somme et dcs intfirets, hw{)oth<5qua en favew du dft
opposant le dit vaisseau, le steamer " Cantin |"-V jU Iv

" Considerant qu'il est stipule dans cet acte, qi/e cette hypoth^ue est con-
sontie A la condition que le pouvofirde vendre le dif vaisseau, qui, par le «• Ship-
ping Act, l85V^8t accord* au dit Augusiin Caniin, ne sera pas exerc6 avant
Je 15juiUetiS76j I

"Considerant que par la clause 71 de I'acte sJsdit "Shipping Act, 1854,"
il est statud que tout creancier hypotli«Jciiire enreJistre a le pouv6ir de disposer
absolument du vaisscau centre Icquel il eat ainJi enregistr^, et que s'il y a
d autres creanciers hypoth^caircs enregistrea, auciin tcl crdancier hypoth^caire
subs^uont ne pourra vendre tel vaisseau sans le cdnsentement de tous les or^an-
*iers ant^rieui!*, exccpte sur un ordro d'une cour oomp^tente en pansUles
matidres t'

" Considerant que le dit ^ugustin Cantin est le premier ordanoicr hypothi-
oaire enregistrd, qu'il n'a pas donne son consentement a la vente du viisseau, et
qu'aucune oour competent? a 6t6 requise de donner tel ordre ;

f* Consid6rant que le demandeur n'est pas creancier hypoth^caire enregistr^
oojtre le dit vaisseau, et partant qu'il n'a paa droit k demander et obtenir tel
ordre, et k contraindre le consentement de I'Opposant

;

" Considerant que I'opposant est bien fonde A s'opposer & la saisie faite dudit
vaisaeao par le demandeur, declare sou o'^positron bicn fendee, et la maintient

;

aooorde main lev6e do Ta dite saisie, tel que demande, avec d^pens centre le de-
raandenr.

, ,

D. R. JUcCord, for opposanst. / »

W. G. C'ruifik$hank, for plaintiff contesting. ,

(J.K.) .
.

Krmp
V*.

-C,

-iii

t 16 L. C. J. 320.

-^liS^S^IaytiX^.
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(^^OUKTOFQUKKiWSlJKNC^T, 1878.

MONtriEAM.lTH MARCH, I87)».

Coram Uon Siii A. A. DontoN. Cii. J, Monk, J.. Hajmav, J., TkAeb J
Cross, J. v • •«

No. 102.

AIlOrrAMBAULT«f*i,.,

Api>kIIL4NT8:
4«ll> '

WEHTCOTT rr viB, f
RllPONDIHTH.

H«tD;-Thtt . cwdltor h«i k ri«ht to .u« and recov.r Jud^m^.t .g-ln.t hi. debtor, nofwlth.t.ndin.
tl..t tho csfate of the debtor mty h.Y« been pl.ci^ |„ compuUory ll.iuid.ilon under theInwryent Act, .o lone •» the debtor liu not Ikm-h dinohirgcd unUor the Act. and con^
qiionilr. proceedlnKH In appealm which tlii> debtor i* a party cannot b,. ^uipended on the^ X fj»und that the debtor hu made an awlRnnM-ut oinder the rnMilvent Act.

Sni A. A. DfjBioN, Ch. J. :— I.c procurcur dcs oppelnnts itynnt fj.ii une
motion ,K)ur domandcr aeto do h dMintioh q.i'il loH;,it. <,iio depuis I'Mppel,
trots des np,)elant8 tStuicnt dcvcnus ittsolvublcs ct avuicnt (ait cession de bien8
sous I'ucto dus faillites do 1875, H'ol.jecto « ce que la oauHo H.it plaidtJo. .

II prdtond que la faillite do trois dcs parlies dtSfondorcsses doit suspcndre Ics
proctJdtJs jusqu'a oe quo ijjurs syndics aient fcf<5 mis en cause.

II d'j a aucune dispo-sition de I'aVto des faillilos qui privo an crdanoicr du
droit do poursuivre son dtSbitcur inomo nprds qu'il a fait uno cession de biens
Cola a dejtt 4tt$ jug6 par la Cour Sup^rioure dans les Onuses de Stevenson et al
ct MoOwan, 11 L. C. J. 4/5, ct par cette cour dans,lta| causes de Downey ct
Winning ct al., 22 mars 1875, Dcsjardins et Thilwudead,S3 juin 1875, Buqs ct
Warner, 16 septcmbre 1575, Beaudin et Roy, 20 X- a J:,308,et dans celle do
Caldwell et MaoParlane, 22 L. C. J., 78. > A '

Si uu cream5ier peut commencer une action'cdnlrown debiteur apres qu'il a
fait une cession de biens sous Taote des faillites, A'plus forte raison doit-il pou-
voir ooDtinuer les poursuites oommenc^es avant sa faillite.

Ce droit d'un cr^ancier de commencer ou do continucr des poursuites contre
un debiteur en faillite a ^t^ maiotenu dans la Province d'Ontario oii cette ques,
tion n'a jamais fait de difficulte. Baldwin' ct Potcrman, 16 C. P. if C 310
Colloghy et Graham, 22 C. P: U. C, 226.-Thomp8on et Rutherford, 27 Q B
U. C, 205.—McLean et McLellan, 29 Q. B. U. C, 548.
Dans la cause ^0 Baldwin et Peterman, le ddfendeur plaidait que le deman-

deur depuis I'aetion, avait commence des precedes contre lui en vortu de I'aofce

des faillites de 1864, «t cette defense a «Jt^ renvoyeo comme mal fondee en droit.
La memo jurisprudence pr^vaitt en Anglcterre. 2 Arohbqld, on ^Bankruptcy,

Quoiqtje dans la. eause de Burland et Lorocquo, 12 L. C. J., 292, jug^ U
1867, il paraisse avoir et6 dAsidd que 1» cession faite sous la loi de faillite hus-
pendait les precede contre le failH jusqu'A oe quo le syndioeut npm rinstance,
nous pr^drons nous en tcnir anz d^isions rdcentps, etdlre que la loi de faillite

n'ayant pas ote au crdancier le droit dp poursuivre^n debiteur poiir sa or4anoe,
il peut le faire tant que celui-ci n'a paik obteiiu une ddoharRe valablfl gn'il piiM>J

oppioser & CO cr^anoier.

•",/•. .•'
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L« Coaf Mt d'opinion que la mubo est 911 6tat ct doU bin plaids. "-

A'. 6'ar<«r, Q.C., for appellanta. Motion rejected.
X/oran0«r (£ Co , for respondents.

(«•?) J_
COURT OP QUEEN'S BENCH, 1878. '

MONTRBAL, 14ra MARCH, 1878.
'

Corort, Hon. Sir A. A.

» \

\
WEHTOOTTsTTin, 1'

•PK '

I I
RiHPOKDillTS.

w-D .- Tli»t it li in the diMntion of the Court to allow an attorner ad liiem to willidraw froiji tlia
eata, on Kivinf notice to the adrene party and hliOwn olient.

Sir A. A. D0BI.0N, Ch. J. :—This ia an application by the attorney of record
of three of the appellants to bo allowed to withdraw from the case j his clients
having become insolvent.

The article of the Code says an attorney mny withdriw from the case on giv-
ing notice to the adverse party and ui his own client. Mr. Carter notified three

- of His clients that be had ceased to act for theui. He has done, therefore, what
the Code required of hiin. If the withdrawal was likely to delay or prove in-

jurious to the other party, the Court might be inclined to throw upon the attorney
the re^nxtbility of proceeding. But h^re there can be no injury, for in two
da^B tto case will be ready for argument, and the party will not lose his turn.
Under the circumstances, and without saying that tfih would be allowed, if it

appeared that the demand to withdraw was made to delay the case or would be
injurious to the other party, we think that in the present circumstunces th^
Court ought to allow counsel to withdrtrwT^Uis application is, therefore, granted.

Ramsat, J., ditiented. Application granted.

J5. C'ar/er, ^.C, for appellants.

Loranger & Co., for respondents.

(8.B.) rt

'

SUPERIOR COURT, 1879.

MONtRKAL, 13th MAY, 1879.

Coram SicOTTE, J.

, No. 2686. i

Jfarler et al. vs. Thi "Molton* Bunk.
H«.i>:—1. Tluit(lTing aehequeon a Bank effeota a limnaftr from the drawer to the payee of an

•mount of the drawer'* ftinde oil depoait, equal to the amount of the cheque, and preeenta-
tlon ofMch cheque by the holder to the Bank, U equivalent to elKnlllea^on of the tranaftr.

^ 3. That the bolder of an nnaoeepted cheque on a Bank has only the tame rlfhta against the
Bank as the drawer would hare, and, therefore, whore, at the time of pi;«>eentation ofth«
cheque, the drawer.was really indebted to the Dank, though he apparently had funds on
deposit, the holder coQld not recover. '

SICOTTK, J. On a soulcv^ dans cette cause deux questions assiJE iin{)ortantee.

,.,. ---r-y::'-:- ::':: '/:-.
.V:-;.. :;:::.-,:->:"

;.
;

:;: '
..
:;

i-^C^',.
-;:--:
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DoaiON, Ch. J., Monk, J., Ram8ay,.J., Tjessiw, J.,
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No. 102.
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1*

l.U dipciulr. dan. an« banquo f«i».i| oeMlon do««drolu.u port«urd««,nT..^.„^ m.ad.t par chi^ue .uric- donion, A «,n or,idit dan, I. banque.do m.niA™ Alui oonftrcr Iaini6inei droitii qu'il poiiiddo ?

2. J>«.,/.o»._L. banquo pout-ollc rofm»r do pr,yor, .i nJollemeorle m.ud.nt
. dc. fond. A «,n credit; .'il c.t constant qu'on p«^„,. cllo o.t c.p.We ii pordrc ?

' n«r^*i r "?" *"'°"'^'' P*' '" '^•^P"«i'»''""^. A uno por«,nno d,5.ip„rou .uporte*. La prd«ntat.on «>ul6 oonnitue la .igniflootioo. L'nrtiolo 2280, portoque le ohdque cat pay.blo aur prdaenta.ion ^nn jour, da Rr«cc." Air*. I...gnifloauon par cotfo prdscn Nation, le cmionnaire, qu'o„ opp^Ho k porteur c trepute propriitairo d« la cr<J«nce tran«pori<5o.
poneur, cat

catlrn''""

'''' ''"'^ '"'^ '" °°'"''"""*'™
''^ ''^ '^^'»>''''"'- ^iPO'-f-it P«r la .ignifl.

_

L'u«ago constant, univcraol do. banquet, do '.oldor coa cluiqla aur pr<J«,n,..
t.on, A n.6.uo lea fond« du tirour, forait uno lol. par cetto coutime n.(.,„e.

Cetto coutumo a'ct fu.te, A la do„,:.ndo dca banquet, ot dana lour in.drflt
II y aurait bion dioina do d6p6tn, ai |ca d.?po..it.unc8 etaient dana la ndcoaai.i doK pr65K«iter «o porwnno pour obtcnir lo paiouient doa denier^ drfpo«ea. Peu do

pcraonnoa aorijptorait c<m ol.t^que.,, ai cet usago prdvalaif, et ai cotto prd«noe
otoit reriuiae do droit. '^

" *

II 7 . dea inoonveniente multiplca dans lo'aptdme du plaidoyor de U banquo
qu. ^ppose centre I^ portour lo manque de lion do droit, ct eile eat »>n. intdrfit^urWr CO ddfaut do lien. L'aotlon au no™ du porteur, oat comnie celle

^
avait droit de refuser le paicment.

^

1
usage o est do oette diffiJronoe que ddcoule ndccaaairement lo droit du polleurd agir directement centre le d^bitcur.

^^
0«^'. jamais doutd quo le paiement fait au porteur no fut un paioment par-

fa.t centre letireur. comme 8'il eftt<5t<5 fait A lui-mfime. Cola demontre que le
porteur pout donner quittance, ddoharge, parce qu'il est «5ellen.ent le cnSancier
par transport. v

L'wticle 2351, confirmo implicitement la doct.ine qui vient d'fltre expoB<5o
Apr4«, .voir .tatu6 que le porteur d'un cb^ue n'eat pa. tenu d'en faire UprB-

' Tlu \f? *^°'"'""^* ^' P*''""""*' " «"» 'j«»»^ =
" «<5y<.n.ein. .1 le chdque '

^u«Zfr« f r""" ' *'-''"" ^^"^ ~"*" '• '^"•1««' ^""P-^J-dice AL .
reoonr. centre lotireur. i.

C'est tout simplemcnt I'application des prinoipe. el des di.pc«t'ien. 6nenc<J. et
•

Ctabliareativementauventesdes crdanco. et de. droit^ d'aotien. Art. 1570
iOTl. ^tela est rendu Evident par I'artiole 1573.

" '

Quand le ddbiteur fcccepte le traoaport et ^Hge le o6dant au porteur, ilne pcut plu. refuwr le poiement A raisen de droit, et de or^uncei qu'il peut avoir" centre le ceddnt, maU il t.toujour. M>n reeours contra le cddant

.«r!^r?*
**""^ ^ '* "^"'** *'"'**•'"•• ^ «''*'»"« ^P«q««. «)">me cho«

e^njclle A tout transport, de. fond. .ppaiUant .a tireur, par oon«5q«ent
dans lespdo^ uno Bette due par la banqae^ce dernier

»- "»

Dans cette cause, lo tireur n'avait pga de fondii ; la hangup n. Ini A«.nU .U.--^

V4



'•"'iW'

HUPBRIOR COURT, tSTO.' 295

-oontrdre^Juitendottecnwr. U b.nqu« po«r de. •omm« oooal- li.ri«..d;.
VI.

Th* MoiMM

«t le tirour

d^rablcD.

I'-rk^Jui ett lo tirour, .jant an<! quantity d« bW dTnda 4 fendtt, ifait
'^*'''"''

obtcnuo d/^e«»mpu, pour la.OOO, .ur l« gnrand, de c- prodult., en tranapor-
taot la oKU, au.Tuat l'u««o ot U lol A 1. banquo. L. banquo I'autoria. oouL '

billot p^ur 12 000 payable A demando. aBo do oon^ralor la dotto contraoUJo par

«ndj;^^ eoTera la banquo.
*

0.,Ti''7 Tv**'' "?
''"*'* '''' "°" P""'""" °* ^^ «"»'" ^ >« t>«nq«^ ao 11,278.QaaM lo ohAqMe f«t prt«„t6 lu bahquo roCuaa do payer parco que Parker

E qu .1 <5.-.t commiaaioon^ do vendro pour la Unque. La bioquo itait ^
Ju.temo„t aIarm<5o paroe quo Parker n'avait pa. M6 vo A nc, cou.ptofr,. ot qu'il

IZTu . T"'
'^'"'' °*'8i»''« -»"» presentation aillour. qu'A la banquo',

!
en drou do no pas fairo aur oetto transaction d'-u.res avancos et dlu!

no^de?.!"^ 't^t'"T
"** '*™'*' "" P^''"""' *!"' «>«» •«» deniandcurs. Kile

banquo. Lo. entree, fa.tos dun. lo. livre. do 1. banquo, do cet oscompton <Jt..t que pour oxpliquer la transaetion et rigulariner la eon.ptabiIitV
^ '

/y«r^in,o;. rf. Walker, for plfintiffn.

''''""•"' '"* '^^'^"*^-

J66o«; TcnV, IF«Meryoon/rfr ^66o«. for defendant.

'«

C6VR SUPKRIEURE, 1878.

/MONTREAL, 31 OCTOBRE 1878.

Coram Mackat, J.

/ No. 281.
•

'»o«« Shupe vs. Edward Vasey.

Blolunond, .t lui furenr^.p«dl«, * e,t «.droU par chemln de far
'^ *

r
Lo demandour r^lamait du d^fondeur, la wmme do |150, prix de cinodooiaine. d'.nstrume(. ts>,iguiser lo. mehines i fauohor et A mdLnn.! !?k mguiser

m
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«Mi droit d'«»#»T«HB m f^tif eauM ovait nrl^rfiitf danii I« diMriet

it e(*H# (ii^tenttiMi »M' mn ordro nnr <crU du dufcodcttr,
•nnta- j ' i^t'viiiifQ dona l«fi t«rn)efl Nuivapta: . . .

" KlAPKB Ajril MOWKR K.NlVk CilllNI>IN(t Co. ""

.^1^ i;
Montreal, 2\M. Jun«, 1878.

" VOBwftelnre and acntf ttk l.y Fr«|iM to Jlichinond HtaJion, Uiohnood
"(.'ouutj' F»«vinMof QiicWc, Bvopnrktt||«#i^th« Itnnperand Mowr| nnH Kni/o
" (Jrinding .lliichinn f«>r lli« frioc of 130 per do«en, each pockago to oontuin one
" drtioiLin numbfr ; with the rirliiaive privitejreof aellini: tlioni in the pariah of

" Uichniond, County pt'*Ridiinond, I'rovinco of Quebio."

" KnWARD VAhBT."

A I'enoontrc dc ccUc aetion, le ddCendfur produiMit un« cxcfption d^linn-
If'iro par lufiudle II alldguait que lea objcta dont le prix ($iait rMam^, tvaicntM vcndua ou d^fendcur a Kieliniond, diinx lo diMtrict do iSt. Frnn^oin, par lo

piotcndu a;^cnt du doiniindcur, que la ouuko d'lioiion uvait oiipind dotna ce

dcrnior district ou I'^rit RU»-rclul<< avail en r4$alit^ M conacnti ot aignd, ui

quo cette oour ^tait ram juridiotiou en octlc cauao. . r i

lia prouTc juatifia plcinvmont lea prdieinionii du ddfondcur ; ot lora de I'aadi-

-lijin, i^ eitu au aouticn do »on rxcopiion d<$oiiiiatoire, lea d^ksiaiona auifanlcri,

rcnduea dana dua ouuaca onahv^uoa a collc-ci ot rupport<S(>« aux llcvuoa de Juriapru-

•Ittico oi-npros, auvoir:— (I L. C. J. 4*5, 8<5n<5oal v. Ch^ncvert; 13 ibid 60,

(lault ct al. V. Wright et al. ; 17 ibid. 45, Hudon v. CImmpngne ; 20 ibid. 2H,

The Railway and Newspaper AdTortiMing,, Company t. Hamilton ct al. ; 21

ibiti, 114, Mulhollund'et ul., t. La ('ommu|pli do FondiTio de A. ChagooD ct

111. ; 12 ibid, 336, the National Insurag^'Compony, v. Carticr ; 12 L. 0. R.

410, Jaokaon et nl. v. Coiworthy, et nl. ; ler Q. L. Jl. 61, Wurtele v.* Lenghan
ft afj ibid. 204, Connolly v. Branncn ; 4 Q. L. R. 3-'3, Lepage t. Billy.

Voici le jugcmcnt do lu>cour

:

" The Court, having heard the partica by their counsel upon the exception
" i/idinatoire made and filed in thiacnuao by defendant, having examined the

" ^I'ooecdingH, the evidence and proof of record, and deliberated

;

*^§on»ldcring that the mnvchi between the parties was made and conclu at

'/-

" It^moqd, out of Ihi^s jurisdiction, where bo'th parties were, and their consent*

^' '"**''...
." Considering the plaintiff's cause of action not to hove arise

" jurisdiction of this Court, that the dcfcnl||lt'B declinatory exce|

; V
'- be maintained, doth maintain the said exorption, and doth disr

" liflPa action, with costa" dUtraita to Messrs. Davidson, Monk & Cross, attor-

" i!i^^ for defeodant, «a,«/d teponrvoir." *

, ;*^^ \ ,
Exception lUclinatoirt mwai&CiMt.

^«-%W||^^rf: fttj^jfeoB, procB. du dcmandeur.
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MONTBKAL, aitr OlCftMHKR, l|

<•- (;oru^n Hop. 8i» A. A. I)o«roK, Cii. J., Moiflt, J., Ram^J., TlWi«», J.
DONKIK, j;, ati hoc.

Vy"

up -TMKphtn «nMittt

No. 137.

tin

in

APMbbtUT
i

II08R9, » *!,,,

Rmmkb«>ti.

tnMitton igrM. br eompMltlon dMHl ( noi axMnM undDr lb* riMoWrat Aol)
to rototw IhKir .iMbtor >b«olulalyj;n.l the di«d provl.|M lh«l. In <>.m tb« .l«b(or >o or bn'
«iro,Hl lulo iixoUanflr undor th« XSt, ib. oltlm. .<»h« onuUton •houU ra.lv. In Hill but
t|^t tk*or«lltor. .IfolDK tim d««<>.l.uul.l lu tirtt om. .ntor Into • niH oomiKXltlon .'imnI
aDd«rth*Aot..uoli or«dltor.o.iuld not b« o»inp«ll«a. In oi.. of •ubM.|n«nt lnMlf«n<i*
und.r th* Act and th# ••ontlon of • nuir dmd of oomTbritlon uiid.r th« Act. to Mo«n|
> ooapoiltlon on tho mtre b.la.ioo lb«n rvratlnlDR uniMldto thorn of th> orl>lnal oom:

"^uX^y ZxT. ""T '

"'"'"' •" '"""•'
'" "-" •*" "•• "•" "•'—. »"'•'<• »-

*' DlNKIM, J., (^iWw/ftVH*.— •"'

It ia u,y niisfortuno ict diwnt from tlio judarmetit nbont to Im rondorod.
The appollutit o.i tho lOtli of Septombor, 18/5, beln^ in difficulties; got hi«

<5i'oditor« toi^u compoflilion OKroeiiiont for 128. 6d. in ih^t, payabio in
foA iiistiilmonts 2 of 3*. 9.1. onoli to full duo tho 4th of April jind October,
1Q76, and 2 of 28. 6d. ouch to full duo tho oorronponding days of 1877; ho
givltiaj bin proiniasory notes for nugh instnlmentd; aiid 4ho last of thorn bcioij
HiK-oiaiiy guaranteed by one Mullaricy, Ilutchptto & Co., J. & R. O'Noiil and ono
O'Brien. The agreeinont was fully carried out; the oreditora nil taking his
notes, aod giving up their evidences of debt. The appellant Went on with his

'

busiaew, and paid his first and second in^tattuents punctually. Falling oii the
4th of April, 1877, ^ pay the third, he was on tho 28th of that month forced
into ihsolvonoy by a new creditor. The fourth instalment was, of coufm), not
paid; and, thereupon, the respondents demanded and received from Mullarky
and O^Brien the amount of ttieir several shares of the security so given. They

iJlj !"5'"vt'*''""'^
*"•* ""'""* »"*•»« ilatchettc k Co. estate, which also had

"'Wt^
tntb lusolyoncy, for their share of the guarante©. On the J. & R. O'Neill

estate, also in insolvency, they have not cured to rank, owing to its amall^firo-
uiise of dividend. ig; '

1

Upon the appellant's estate they claimed at "first only for tho balance of their
Composition; but afterwards they changed ground, »nd iucreased their claim
ao as to cover the balanoe of ttie orjiinal debt/lesp their receipts on account of
tlie eemposition. ^^ > ' -.

They^tand collocata^ for ^videal^ Oh this larger claim.

The appellant, in the meantime, has received, fi'om the assignee a reconveyance

"Ife-

%

t\'.-

of hia I fr vi uuuiproitinn ari^ WcroaF-". . . .

1 —e,~ ..... 1119 uruui- , ,

tor«, and under authoriaution of the inspcc^rs of the estate. With this in hand '

It
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liecontfots the collocation^ 08 excpss'ry* in amount—maintaining that it ought
onljr togo for the unpaid1^alan<546fTh« oM cbniposition.

The rcs^ndents, on the otKer-hand, cpatend that their old debt has revived,—
^¥fo fai DO much MB has aotuiiljy been paid ; and they add, that the re-transfer of

. H'e estate to .the jfppoilant is of ^o account,—the requisite proportion in number
.
and value of the creditors riot having joined in the deed under which it was

^, made. . -

As to this, the evidence token ifldicitcs that on the supposition that the re-
spondents and the other creditors who are in the same case with thorn are Untitled
to rank for the larger of tbei^wo amounts in controversy, the required proportion

.
m vulue have not signed, but that c>il the otiier supposition they ha^. All
turns, therefort), on tiii.s first qnostiorj^. If tlio ii,)poll-int's prot«a.sion aa, to it U
right he has quality to urge it. If it is not right, it does not practically matter
whether lie has such quality or not.

- The judgment appealed from went ngr.inst him ; holding squarely that, as
the appellant did not fully carry out the composition of 1875, hia subieqtlcnt
insolvency could not prejudice the rights of the respondents under that compo^i-
tion

;
that in default of payment of tho full ooiuponsation, their claim accordtn-'- .

ly revived inTull, and Was good as collocatod,
°'

• ^The composition deed of 1875, in its material clauses, reads as follows:—
- " Now, therefore, this indenture witnesses, that in^consideration of his in-
" dehtedness, and of the discharge hereby given, the said John A. Kafter cove-

^1

nauteond agrees With all his creditors, collectively and severally, that he will
" pay to them, and each of them respectively, a composition of * * * in
" manner and at the times following, namely, * * * ; the payment of which
" last mentioned sum of 2s. 6d. in the £ is guaranteed by .* * * as appears
" by copy of the said deed of guarantee * * * hereunto annexed; and
" that the^aid John A. Rafter will give to each of them bis said promissory
"notes *^* bearing date ,*^* -and payable * *. And in considera-
" tion of the said composition payinents.so to be made, and of the said security
" iruarontee so given, the said creditors do. and eaob of them doth, release and;
"discharge the said John A. Rafter of and from tifet respective claims against
" him (saving and reserving the righta which any of them may have against any

- " other person, or in respect of any security held by them or any of them).
" And it is declared and agreed that in the event of the said John A. Eafter
"going intopr being forced into insolvency, t,hat the claims of all and every the
" said creditors who shall have signed this indenture shall revive to their foil
" extent. But they, the said creditors so signing this indenture, hereby bind
" and oblige themselves, in such case, to execute another indenture similar to
" the present one in all respects, under the provisions of tbejnsolvent Act of
"1875 of the Dominion of Canada."
But for these last two sentences there could be no sort of question-raised as to

the meaning of this instrument. The engagement of the appellant to pay is
twice 8f«ted,/a8 for the future; that^only, of his sureties as in the present,
though of ^rse practically foture as relative t* such future payment. But his
creditors' engagement is distinctly and unmistakeably twice set forth as present..

;'i|?s^S^sg57
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J.'

It u ' the disoharge hereby givcn,"_not " the discharge to follow upon such
"paymcot made; " they " do and each of them doth release and discharge',"—
not " they and each of them will release and discharge/' ', '

_What then, is the qualifying enijagement of the two ctesing seritenocs? '

When the parties signed, what did they mean ? What change, if any, does it

'

make -of the sense of the sentences that precede them ?
'

In a certain given contingency,_that of the appellant's '< going into or being ^

forced into .nsolvcncy,"-.he claims of the creditors " who shnll have signed:'
this indenture shall revive to their full extent." But, in snch cuse they, suclv

Bigning creditors, bind themselves to execute another like indenture under thd
'

Insolvency Act.

To my mind it seoms clear that the case here provided for was simply that of
an insolvency gone into by ihe appellant or forced on him, before all his then
creditors should have signed the iq^nture; not at all that of their all havlfiii
signedfand given effect to it, and of his having gone on with business accordingly" ^
and (with a lot of new debts and new creditors) going or beiig forced intoinsolA

*

vency at any later time beforefull payment should have been made of his com- V
position notes given for his old debts. V
An unimpeached and uncontradrcted witness, Mr. Andrew P. Gault a mem-

"'

ber of the firm that first of all signed the indenture, has been examined for the
appellant, to prove that in fact this was what was meant ; arid he says he thinks
he was himself the first suggestor bf it, and with this view. Of course, hb evi-
dence was objected to» as not admissible to control the interpretation of the writ-
ten instrument. And if I.thought that the instrument, fairly interpreted, of
itselt bore any other scnsri,' I would givi^. such evidence no weight or next to
none. But coming, as it does, in oonfirihatibn of what seims to me the obvioua
sense of the instrument, it strikes me aa absolutely conclusive.
^The contract, as I view it, was for an absolute discharge, immediately to take

effect, in consideration of certain promised future payments, partly guarantoeds
but subject to a proviso that, in default of all creditors signing, and of the appel-
lant s conseauently finding himself in insolvency, the Signers were to be onno '

worse footi^r having signed, were to rank even with the non-signers, and
were to stand pledged to just such a settlement of the 'estate in insolvency as
this instrument (if signed by all) would haveeffeoted without insolvency It
was signed by all. And these two sentences, to my reading, are asthoiigh they
had never been so much as written. Full effect has been given, so far ^ "

regards discharge from all excess of the old^ debts over the .ompositifln, to the
agreement of the. parties. A lot of new debts have come into beipg, as a oon-
sequence. These new debts stand now on a footing, not with the old debts
re«tored to their former amount, less payments of composition, but with the old
debts reduced, less such payments. ,,

' ,
•

If, even, the sense of these two sentences had seemed to me to be otherwise, and
to import intention on the part of the signew to have their debte revive b whole
under any assignment to take place (as this does) with new oreditors, not
parties to the deed, subjected to suoh disadvantage, I should have felt the -
utmost diificulty in coming to the oonclusion that sach intention could >be

R*ft«r
and
Hotel.

^.V

v
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Kafter
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legally carried out to the prejudice of such new creditors. The new oreditora

are where they are, by renson of the act of the old creditors which, by reduction

of their daiih?, put Rafter into a position to contract his new debts. Resisting

pretension of the old creditors to get rid of the reduction, their position equitably

is the better of the two. The appellant, holding now his estate by re-assign-

ment from his creditors (old and new, rated relatively as I think the law rates

them) is in the rights of those creditors collectively^ ns against any one of them
and, therefore, su£Bciently holds the equities of his new creditors as against the

present respondents. |i||k ^ •

,

I would therefore reverse the juogment appealed from, nnd reduce the colloca-

tion, in terms of his demand.

Ramsay, J. The question which arises here is whether a quittanct in a

ccrtiiin deed of composition is binding on the creditors, parties to the deed, if

the instalments to be paid as a composition of the debt are not paid. It has

been decided long ago that, where a debtor has obtained from his creditor

remission of part of his indebtedness by a deed of attrmaxtmtnty and terms of

payment for the rest, the creditor may cl^im the whole of the original debt, if

the creditor does not pay at the periods fixed. Beaudry et al. vs. Bareille, 1

Rev. de Leg. p. 33. Also, in Atkibsdn k Nesbitt, thdt a deed of afennoiemen<

is a resolutory condition which annuls the deed dt piano, so that the creditor

may claim his whole debt, lb. p[ 110. In this case it is stipulated " that, io

the event of the said John Rafter going into or being forced into insolvency,

the cluiuis^ of all and every the said creditors who shall have ^signed this

indenture shall revive to their full extent." " But," it is added,that " they,

the'said creditors, so signing this indenture, hereby'bind and oblige themselves

in such case to execute another indenture similar to the present one in all

respects, und^r the provisions of the Insolvent Act of 1876." The appellant

contracted otheir debts, and shortly after did go into insolvency, and he now
contends that, because the creditors agreed, for the consideration of security ia

the deed mentioned, to sign another deed similar in all respects, they cannot

rank on the estate for their whole claim. It is manifest that this Could not be

the meaning of the first deed, else why should their claims revive to their fiill

extent ? And why should there "^mj another deed ? If it was intended that

they should only rank on the estat^ if appellant went iqto insolvency, as if their

claims were reduced to 12s. 6s. in the £, the stipulation should have been that the

original claims should not revive. But it. isrquite dear that the intention

was to'stipulate that, if the whole of the then creditors did not sign the deed of

composition, and that Rafter was forced into insolvency, thpsc^ho did sign

would accept under the Insolvent Act 12s. 6s. oh the estate with security. It is

plain that the creditor ranks on the estate for the full claim, But he can only

recover from the surcticsto the extent of 12s. 6d.

Lunn & Davidton, for appellant.

Abbott dh Co., for respondents.
-

(8.B.)

Judgmept of S. C. confirmed.
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^MONTREAL, 22MD SEPTEMBER, 1879.

Coram Sir A. A. Dorion, C.J., Monk. J., Ramsat, J., Tmsib^,
.J.

r No. 92

JAME.S BAYLI8,

{I'laintiff in the Vourt below),
' AppCllant :

AND '

THE MAYOR HT AL, OF MONTREAL,
(Oe/endanlth the Court below),

„ ^ RlSPONOINTa.
Ji.LD.-Tbit .n„«*,ment roll,(to doftmy the cortof .n lniprovenieiit),wh«ch is not eoUpl«ted atalll•n.r the powen of the commi«lon..« expire. 1« >lMoIatelr nail, and » perion who bwpaw the •mount Mieued .gainst him in inoh roll, atter ezecmion bad i«a.d therefor.
- ™«y recover the amount in .n action c«mrffa<to<mf«W« , and In the action en r<p«Ution

*»'» not neoeiiary to take oonelunlon. that the roll ^'declared null.

Srti'r'pTdi::^
''*""^ ^'*^-V^Ot%».n,^,,^ .. .^t nece^ary fo, the

^,; ,,^ \'^o:;':;.ZZi^,^l:Z:^!^Zi^^^
the.n.Ut^northea,t.on..f th,

["PliThe action was brought by tj^ appellant to recover from tKc City of Montreal
6a amount alleged to have b$e& collected from the appellant for a8.<«es8ment8 not
egally due, the asseasmejit roll under which the payment waa exiictcd being al-
Icged to be a nullity. ^ Jt appeared that tsbmmissioners had bein ..^pointed for
the widening of Jan^er and^he prolongation of Drummond and Stiiulcy streets
and they had ^«de an assessment roll, fixing the amounts to be levied on pro!
prictors benefited by the improvement. Their report, however, was not made
within the delay fiztid by the Court.

The Superior Court, Maokay, J., dismissed th^ action, the judgment beine
in the following terms :

^•

" The Courti etc.,

"Considering that plaintiff has not proved h> material allegations of decla-
ration

; .
.
y-''

" Considering that, to recover the; money he seeks by his declaration,>laintifr
hnd burden to prove that it never was due by him, and to do this had te prove
thit the roll, called on page 2 of his declaration a pretended assessment roll,
distributing, &c., was irregular, illegal, or null and void; thak the |>laintirB
dccUration, though so chaiging nullity of the roll referred to, does not go into
any particulars, or specification of how or why the roll is irregular, illegal, or
null and void

; that in the absence of the roll it cannot be determined what ille-

'

{Pilities, irregularities or nullities aflect it, and that plaintiff had burden to prove
them, as so much condition precedent to getting a judgment against defendants
1? an action like the present one en HpiHtim de Pindu; that plaintiff has not
made such proofs, and therefore non cbnttat that the money claimed by him is
legally due to him, or that there was not cause lawful for the payment bv pUiintiff
to defendant^;

tr

i

/
"Doth dismiss the plaintirs action and (femon<fe with costs."

(t)8ee,BnclUcyftBruncMeet?ir,an,. C.J.188. (J^K.)
' '

/

%
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and In Appeal, t^jo judgment was reversed
I

rd^^%
0^i«.)--^En 187S I'uppeUnt BayfiT^ porte uno action pour

rl!iW ""' T"* ^"^
'^'^T-'^

''«"*'•"''' Corporation de 1. Citi de Mont-
real. lyallSgue q« ,1 avait paytf atla pour des cotisationa pr^Ievdea en vertu d'une

de7a"rrsr t'T"!
''^

ffT^'P"'"^'"" ^"^ «" ^867 pour r^largtssementde la rue St. Janvier, dans lea Hmites decctto ville.

.

L appelant njldgue que des ^mmissaires ont dt6 nommds pour cet objet par

mamfiregdu^ralealle,-«eque/ous 6cs procdd^s 6taient ilMgaux et nds ; "that
•

^

»^e P^e^ceduigs of the defendant from first to last were irregular, illegal, null

^_
L^iyoute qu'il a payd cett|/8omme dans la crainte et menace d'unesaisie de so.

actte, quo la ddfendoresseioit oondamnde A lui payer $2,610.72

wur'Sr""" '*'';''«r=»'
«' '^Pondu que lea- procedures de la Corporation

Tue le a^f r"'"'
^' la/cofisation en qu^tion avaient ^t^ faites Idgalement,

• r,V»1 ,
"""' T^^'^ ^' r^larglssement de cette rue, et qu'il ayai

ppyecelavolontairemonfi'sans protestation desa part. '

II est bon ^ remarq^er de suite que le demandeur ne conclut pkakce que la
procedure et le r61e de >oti3ation dbnt il se plaint soient d^clards nuls. Or il est
evident que tout au plA ce r61e de cotisation serait annulable (voidable), mais
non. pas rad.^alement nul (void). La Corporation de Montreal avait juridietion
cans la matidre d'apres les statuts qui lui' ont donnd ses pouvoirs ; si dans ses
proceJcs i^y a eu quelqu'irr^gularit^, ce n'est pas un dtfaut de juridietion
ratime materia^, ni rdtione loci, ni ratione personce, le rdle de cotisaUon n'est
douc pas nul de so^, il est en force,

.< I\V'''^^
1.000de notre Code Civil le dit en toules lettres: «'L'erreur, le

• dol, la violence ou la crainte ne sont pas cause de nulliti ahtolue. EUes
• doiment seulenjentun droit d'aotion pour faireannuler."
A CO premier ^wint de vue le demandeur n'a done pas ^tabli ce qui 6tait n^ces-

saire dans une action en r^tition, savoir : que le rfile de cotisation avait ddjA €\&
d^Iard nul par une autorite oomp<Jtenle, ou qu'iUtait radioalement nul, sans

~-~~_Qu'ii fiyt besoin de conclure k la nullitd du dit rfile. Cette Cour en pronon$ant
la nullity adjugerait ultrH petitum. Art. 17 Code de P. C. " Le tribunal ne
" pent adjugeraudeld des conclusions de la demande,"

*,

' ^.
A un second point de vue le demandeur n'a pas fiut la preuvJe de ses allega-

tions. II a fait ua paiement par erreur ou sous contcainte, alldgue-t-il, o'est

J'action "petitio indebiti ;" or 4 qui incombe la preuve de I'erreur.de lacontrain(e,
do rilldgalit^ en pareil cas ? Void la rAgle fixes dans I'artiole 1140 de notre Coda
Civil:

" Tout paiement suppose une* dette; ce qui nM pay6 sans qi^il exUte un«'
" dette est sujet k repetition. .

"

" La repetition nett pas admise k regard dea oblig'itions naturelles qui ont

<'^te Tolontairement acquittees."

En analysant cct article, on trouve que la supposition d'une dette ^tablit la

hiM-*
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ne action de

En ri.,»n( ce p,i,.™6»l il . «»,„ii,« „„e dettt iiatw.ll, i„'il «,„, ,„„ .,

LWgularitd Lt le demandeur se plaint, oe se rapporto qu'au role de'«^twat.oa, o« co„t„butions-ce n'est aprds tout que lecalcul ouk^^^que chaque propritftaire b^^l^fici^ par l'an,^lioration doit, mais la cIZ d! l!d^ «-„.e . la r^^oIuUc^ ou r^gle^ent qui a ordon 0^^^^^^^
leUrgis^^ent de la r«e. et, 000,0.0 cousequence, le paiemen
tette resolution ou r6glert,ent a dte fait en temps utile

Pothier, Traits de Taction condictio imleUti, No. 142 : '• Pour au'il v u" hcu & cette action, il faut

:

. -»-
• four qu il y ,ut

" lo. Que ce qui est pajd ne soit pas du

;

.

II

2o. Qu'il n'y ait eu auoun sujet reel de payer

;

.

"3o. Que le paiement ait dte fait par erreur "
'

.

Idem No m. .. I, suffit doni qu'il y ait eu un sujet reel et probabtev^dopayer la chose, pour qu'il ne puisse y avoir lieu A la repetition " ^
11 TouJIicr p. 78.

V Rolland dfe Villargues. Bdpetition de I'indu'No. 7 et No 37En resume je orois que le j«g«K»ent rendu par la Cbur Superieure est conforme 4 la lo. et A I'^quitd; il f^t qu'il n'existe pas de doutrpour retel;un jugem^nt, qu. a toujour^ nnp prdsomption de vdrite en s, fave^r glZTJ '

catum pro veritate Kabetur.
''^»r, quqa judi-

^-
Lea institutions municipales sont Stabiles dans l'int6ret public; leurs proce^

' '

'

nezista *es modes desepourvoir centre leurBrdglemc„ts.ledemandourn'v
apaseurecours. Je oe pms me j.ndre i I'opinion de soutenir une simple Lt.onen rfp6t.t.on comme oelle dont il s'agit, denude de preuve, ou au mZ de umdleure preave, centre uno corporation municipale ; c'est mettre en Tn 'er le

'

bon fonctionnement du systeme municipal.
»""o*^r le

Pour toutea ces raisons je ne puis conientir i, rcnverser le jugement de laCour Superieure dans cette insjtance.
J B""Jeni oe la ,

of
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jJd*
^** ^' ^' ^"'"°''' ^' J—This i8 an action nmdieiip indtbiti by which the

^SSifil!!
"'
°^r"""*

(pluintiffin the Court below) claims from the respondents a sum of
12010.72 which he paid to them under a warrant ofdistress, and which he con
tends wos not duo. The appellant further claims a sum of |500 for damages.

• The declaration sets forth that on the 16th of June, 1867, the respondents

I ; - dt«»d6d to open St. Janvier street and to extend Drummond and Stanly
streets ;—that commissioners were appointed to establish the iQdomnity to4e

. paid for these improvements and to apportion the amount between the owners of
the property to be benefited ;—that the commissioners were ordered to begin
their operations on the 1 5th of April, 1 867, and to muke their report on the 3rd

• of June following, and that the delay for making their report wus extended t<f

••>« 1^''' of J"'y. 1867
; that the oommissioners made their roll of assessment on

the 8Jh of August.and only completed iton the 2Ist of September, 1867, andthat
thoy assessed the appellant for $1,406.10 ;—that on the 12th of DcxMsmbcr, 1872,
the respondents onused a yarrant of distress to l(o issued out of the ileoorder's
Court^or $1,722.83, toyetliOT with an additional sum of $29.59, to which %cro

.
added a penalty of ton per centum and ^p.per cent interest, making altogether
a sum of 12,010.72, which he had to pay for said assessment of $1,406.10;--
that the, commissioners had no authority to make tho said atsessment roll, and
that their proceedings and^those of the responlonts are null and void, md that the
appellant has thereby suffered damages to the amount of $500, whereupon the
appellant claims a sum of $2,610.72, with Interest on $2,010.72 from tho 12th
of December, 1872, and on the balance from the service of the action.

Tho respondents pleaded that all their proceedings 'and those of the commisr
flioncrs were legal and in conformify with the statute, and that Ijie assesspjenT
roll had been confirmed and could not now be questioned ;—that the respondents

'

were not liable to refund any of the monies claimed by appellant, who had
voluntarily, and without protest, paid'the amount of the assessment toen'tioned in
the declaration.

It has already been decided, in the cases of Stephens and others against the
present respondents, that an assessment roll made after the delay fixed, in the order
appointing the comnCissioners, for making their report, was void, as being made
after they had ceased to be commissioners, a«d these judgmentawei

/ by the Privy Co^ncil_Ia.xme^>lUh«^^
the i>lajor, &5><the plaintiff had pafd the assessment under protest, and claimed
to be rej^aded what:he had so paid. The judgment granting his demand was

. / also coiifirmed by the Privy Council.

.
Therecan, therefore,. be no difficulty that the assessment roll complained of

by the appellant, having been made after the delay fixed by the Judge who ap^
pointed the commissioners, is null and avoid, and that the appellant who has
paid hts share of this illegql assessment, is entitled to recover back from the res.
pondents the amount he paid to them. '

.

The only difference between the present ease and that of Sutherland is that
Sutherland had paid under protest, while it does not appear that the appellant
did protest or make any reserve when he paid. The appellant, however, has only
pvd when ho wus compelled to do so by a warrant of distress, and it has repeat-

c "^ .

^5 • .. l>
1^

'"iX-^'^^M
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and

edly boen held that a pajfrnent made aoder such oiroumqtAnces waa not a volun- -,.
tary payment, and did not require that the parly making \t ihoald pay undbr M.Torrt**...

protcat to enable him to recover back what has been illogall); claimed from him.
""""*"

In Leprohon and The Mayor, &c.,flf Montreal, 2 L. U. liop., p. 180, it wob
decided that a party paying by error a tax illegally impo8cd\ might claim the'
amount back, although ho had pUid it voluntarily and withouE potest or roaerve.
The respondents contend that, aa the appellant has not produced a copy of thct

assessment roll, he cannot recover. We have already decided in tKe case of The
City and Workman that, when the aasessment roll was admitted, it was not neces-
sary for,the plaintiff to praduteit. In the present case the assessment roll is
admitted by the plea as well as by the answers on /uiu et articles. This is quite
suflBoieot. ^

There is some diflSoulty as to the amount which the appellant is entitled to
rc<^. He d?ii.n,s t^ h.ve paid «2010.72, of which »140tJ.10 was the amount
of the assessment, but thero js no proof of the su>u actually paid. A receipt for
•1,762.42 as th^ baianee of the sum mentioned in the warrant of jlistress is pro-
duced, but the Warrant of distress^ not forthcoming. The only evidence as to
the warrant of distress is a certificate from the clerk of the Recorder's Court that
a warrant of distress was issued from that Court ou the 12th of December 187'>
foi: »1,762.42 for taxes due by the appellant during tl«ycars therein mentioned'
I his shews that the warrant of distress was for other taxes due by the' appellanjt
besides the assessment for the improvement in St. Janvier,Drummond aridStanlcy
streets. The only evidence of what was paid by the appellant for tl,ls assess-
mentis contained in the respondents' fl^a, whereby they admit .hat the appel-
lant has paid the amount of the assessment imposed by the assessment roll
mentioned in the declaration. This does not estabrtsh that a penalty of tet. per
cent., or interest at six per cent, was paid by th'c appellant over and above theamount he was assessed at, as he claims to have done, but merely that he paidhe assessment mentioned in the declaration, that is, the sum of $1,406.10 and4ho judgment can only be given for that sum. There are no damages prl)ved
and. as to the interest claimed from the date of the payment, the appelkntt
only entitled to interest from the date of the demand
:pm?L^lS^^^<on^ Vaction condicdo iW«W/i,No 138
Oelui qui a payTpartHHreiic^ne^ut r^p^te^rque la somme: iln'en pent"pr^tendre auouns intdrfits. ^^~~~~~-~~~^^^' " eu peui

n'Jtl'-^ m''"?!;
'^'^•' '^

"'; "
®'

'" P«"«'^^^'^r*U^d^ bonne foi, ellen est pas obl.getf.de restituer les profits qu'elle a perju dfek^
Art. 1049. " S'il y a mauVai^ foi de la part de cdfiii qui a re§u, if^T^nade restituer la somme payee o^ la chose re^ue, aveo lea int^rfits, etc. ...duW"que la mauv^ise foi a commence." ^ I

*«•—«ujour

A
'

M'f^/"'? "f
*' '^^PO-deot* until the action was instituted cannot be^oubted, and therefore they are only bound to pay interest\from the' date of

the judgment of the Superior Court is reveraed :-the Mlmd^nts ar« «nndemned to refund to^ppellant the sum of $im 10 with^^ ! / ?'
wrvioe ofthe action audits in bothaurL.'' "^"'' ^'"^ '^'

1. or

y\

^
.' ^ -T'

, '

^
\

(
"

] .: -i^l .

i

-_ x_ ,
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i

'»>!

^

Tho juiigment is as follows :—
" La Cour, etc.

^

" Considoront que par lo r61e de ootisation mentionnd dans l>i|L..d^aration do

I'appolaDt, et qui a iii fuit par Messrs. Workman, Maaaotfot Bertning, pour

subronir au ooftt de I'tflargissement de la rue St. Janvier et la oontinnation des

rues Stanley et Drumitiond, d:ins la oil6 do Montreal, le 8 aoQit 1867, et pro- i

niulgud lo 21 Boptonibrede la mdii^o ann^o, le dit appelant a 6i6 ootisi pour UM
Bommo de 91406.10;

" Et oonsiderant que los pouvoirs' SonfdSrds a^x dits Workman, Mosson et^r'

Bonning 6taiont expires lor^qu'lLi on^ fait oo r&le de ootisation, qui est par oon-

.fidqucnt nul et de nul offct ; '•

" Et oonsiderant quo le 12 d^oombro 1872, 1'intim^o en oetto oause aurait

fuit dmcttre do la Cour du Rocordor un bref d'ex^oatioo pour reeouvror le mon-

tant de la dito ootisation, et qu'upr6<i I'^manation du dit bref d'ex($oution, le dit

appelant aurait payd & I'intimdo la dite soinme do $1406.10, que la dite intimdo

n'avait aueun droh d'exigcr du dit appelant ; . .

" Et oonsidorunt que le dit appelant est bien fondd dans sa demande en r^p^'

tition de la soinmo qu'il a ainsi 6t6 forc^ de payer sans oause & rintim^e

;

" Et oonsiddrunt qu'il y a erreur dans lo jugement rendu par la Cour Sup<$p

rieare sidgeant & Montreal, le 28 ddocmbre 1877
;

" Cette cour cosso et annule le dit jugement du 28 d^eembre 1877, et pro-

codant k rondre le jugement que la.dite Cour Supdrieare aurait dCL rendreoon-

dumne I'intim^e & rembourser et & payer tit I'appelant la dite somme do tl406.10«

avco int^ret sur icelle ik compter du 1,4 novombre 1873) jour de I'assignation

en cotte cause, et h payer los ddpens," etc.

J udgincnt reversed, Tessiur,' J., disscniiing. / /

_ E. Barnard, Q.C., for appellant.

H, Jtoif, Q.C., for respondents. .

(•^•«) __^_./
' COURT OP yUBENS BENCH, 1879.

MONTREAL, 23nd SEPTEMBER, 1879.

Coram 8iR A. A. Dobion; C.J., Monk, J., Bamsay, J.{ Tjesa

No. 129. ,

MONIQUE BIS30N,

:r'

tEB, J.

AHD

{Plaintifin the Court below),

Appillamt;

THE MAYOR at At., OP MONTREAL,
(D^endantt in the Court belo»),

RB8P0«DBMTS.
—

licLD :—Where a penonbrooght an Mtien to li»re an aMeument roll to defray Uteooit of an Im-

provement declared null and void, and, alter the Institution of the action, paid the amouM
/ for whioh be was assenaed in'Vrder to be relieved from an execution which had istned

against his efieots, thattueb payment was n jt an abandaameni of hisright to have the roll
' declared null and void aa far as he was eonoemed. -

:"'

The appellant brought an aetjion in tho Court bdhw lo liave an i.«ae83meat



- 1^-^ ^^ '^m^^^?^^'^ ^

COURT OP QUEEN'S BENCH, 1879. 307

fixed by the Court. Th« appellant «Iao prayed that the city be enjoined from

^rarrlr'"'-™-'*''";?"'''
'"''^"'"« M^-Jounuf ;: '

;rZC '""'""
°* '*" '""""• ""^

'•-t'"^
'^'" ^"-' P'* of h.

a- ?cJlow.T'"
'''""''' *'''"^''' •^•' '^''""•*^" ""' "^*'""' »'•« i"^«"«»t »>^i"ii

•;
The Court etc., doth Rrant arte to plaintiff of hor aaid diHcontinuanco orili.»teme„t nmde on the said 1 1th day of April i„«tant

;

°«"""»'"'«" «'

«„„.m \r """ """*"• «°"*'J«"„R that pluintiff-H. action now in only forannulling ho assesHmont roll in her duolaratioa .uo*n,i6ned and the proTeJiln connecfon with the expropriation referred to. and.for getting an llr Z

^" Considering a« to the asw^ment roll and the proceeding, iu connection
'

1"

co«.m.s8,oner8 even not being legally and .^ulurly proved by plaintiff • tJu as10 an order to obl.ge for the futur, the defendants not to trouble pi fn i^ I
a7th?r'

'
/.t "r**'^'

""' '•'*" P'"''^ff -''•" »>« troubled'she Jm lave

here IS not proof to warrant any ; / b wuimilu

" Doth dismiss said plaintirs a^n with costa." * ' ^

In support of the judgment, the respondent submitted •

"Deux motift rendaient impossible un jugemont en faveur de I'app.lant • d'u

nhib. .ot, de la troubler 4 I'avenir. et ensuite le paiement par elle f it apTs
1 .nst. ution de son action, du moutant de sa contribution ; de ce moment etn'avau plus d-^nt^rfit a demunder rannulation durole de cotisation.^^^^^^^^^
ia vote do la r^p^tition de I'inda. si elle avait pa,6 par erreur "

\.IT'^'''
J- (''•«e«6V«i,). Je suis oblig6 dedifferer d'opinion danscctto.au« pour plnsiours desmemcs raisons qui m'ont cngag^ 4 diffL dans 1. cZd Bayhs co^re la Ci.^ de Montreal. Cos deux causes sont pr^u'ide ti

'"

L .ppelante Bjsson „'a pas iait «ne ;preuve sulsante pour oEr sesS
'Z'

""'"- «y«'»'»'«<«>"»»l* I-^ Preuve duns une ^«,tion ^r/.u, iJ^J
St,'

"**•"?/" "'.''^''*"" "'""^" P"^-"* "- cotisation'7mpo«Ce
p ; :Co^ration do la c.t^ de MontrK dans lea Hmitea de ses attributionsJl ajun^diotion; eirtn'a prw aaoun ^es mojens do revision et d'appol par les voies •

ord,n.,ros pour faire mettre Ics proc<5dures de 1. Corporation de Li ^11
oro.8 pas qu'aueun contribuable ait droit, par une simple action en r^p^tition deftire mettre de c6t^ „n role de cotisatipn pour qaelqu'ir«Sg„larit^ quVne Tu'che
p« a« fond du droit, mais simplement A la forme ou au d^lai del pnJTw
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i,\

Md" I<n dcniiindoreffRfl n'li pfiNvproJuit l«i documonin dont^lln tliniiundorannuliibiUt^,

**jfJU'rtlj;
*' clle ii> pan prouT^ »» Ci|ii»e. IjA Oour iiiC^riouro a (Wboute Hon notion

;
jo oroin

que oc jugcnicnt eat oorr«ot>t jo auiit i'av'm do lu oonfiniior. -^

^. 8ir A.'A. l)oHluN;r^.J., cuiiHidorcd this caMO oven tuoro fuvoroblu to the

tippcllunt tlimitlint of oiiyliM, h«oaum} Tiuro tho notion Rpocially itouglit to hiivo

the OHMOMKiiiotit roll dfoluhi'd null. Ah tu the prvlunMion tliiit uppullunt lind paid

* the luuncy, it mnn prnvud tliiit tlio puyiuoiit wuh nindu under om-roion, uftor an

oipcution Imd b«un iMuud ii;j;iiiii)*t iip|K:llunt'H cflructii. When a poiHon paj*

undur a wi'it|(ut' excculion liu Ih not bound to prolOMt, booiiuio ho pii}'ii only

. bcciiuw' lu' is forced to ptiy. 'i'lio jnd^nifnt would^ntnt tho conolufiion of the

aotiun, iind tho roll would bo dcclMicd null. * ^'

Tho juduinent WII8 n8 folloWH ;l—
j

•
!

i »

- ''l^)n^ilItfrunt quo p.ir iir)/rulu\«Iv ootimitifln fiiit psir Thomas Crniiip,joHcph

I^ir^nlrni ct I'iftrro Ijiiinotliu, pour |Miurvoir nu ooiit do lu j[)lnoo publiqui< 4onnue

•0U8 lo noni do " Dominion S(|U;ii:o," dun.s lu cii<5 do Montr«$jl, ki 9 docembi^.,;

^ 1873, cf niodiiio phr oux lo 27 du hiCnio niois, I'uppdlnnto a itd cotix^e 41 i?ti(io» •

dea lot8 (iOO, 092 ot 094 dos pliin et livro do ronvoi officicU du quart tor. ^l|:4

Antoinc, do la ei:6 do Muntroul, pour uno soinuio df $270.35
;

'^' .t '

" Et con<idurnnt quo los pouvoirfl con(er«S8 aux ditd Tlioman Cramp, Jo8cp!b.-»r;;"

Baranlou ct Piorro Limntiio, i^taicnt oxpir£< dcpuis lon;{tom[m lor(t({u'ils ttntfiiit; .

ce ijole do coti.srilion, (|ui OHt pur con>«quent nul etdo nul etfut;

" Et considorunt c|>iu lo puiomunt (pio rupi>cluntc a fuit du raonunit do la -

i\ 'di^ccotisntion di-puis quo cotto action il et^ port«>o,pn'a iUq fijit quo sous protCt

de lu purt do l:i dite nppolunto, ot aprus que sea m<!ublc8 curcMt ^fC* saisis pour

lo paiemciit do cotto cotination, ot ptui' en empvchcr la vonte, q^e.le paicmont

^
ainfli fuit no constituo pm un abandon du droit do I'apjiehiDte'^e jsifq di^olarer

r. ' ce r6lo de cotiMutidh nul on untant qu'ullo y est conoornde
;

I

" £t consid<5runt qu'il y a errour dans lo jus^eniont rendu par la Cour Sup^-

I
ricure si^gcant ti Montreal, le 30 avril 1878

;

\
" Cotto cour cu.'*.'!© et onnulc le dit jugohient du 30 avril 1878, ct procc^'danl

& rcndre le jugcnicnt «|ue lu dito Cour Sup^riourc auraitdft rondre, donno aote »•" :.

"

^
la ditjaiippelunto do ce qu'ello s'cst denist^ de partie de sa dcniando par sa

motion du 11 avril 1878, et adjugeunt sur lo surplus do sea conolusions, declare

le dit role de cotisution fuit pur Ics dits Thomas Crump, Joseph Barsalou et
"

^> ' Pierre Laniothc, le 9 doconibre 1873, et modifie par eux lo 27 du d Ome mois,

nul et de nul effut, on uutant quo lu diie appeluntc y est conoornoe, et condamne

rti la dite intim^c a puyer a I'uppolante Ics dcpcAS encourus par elle taut en Cour

J
i Infirienre que sur I'appcl." , I

I Judgment reVeisfid, Tassior, J., disifcnting.
/

E. Barnard, Q.C., for appclLmt.

Ji. RoyjQ.C, for rcBpoiident.*

* Cross] J., took bq part in these two judgments.
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SUPERIOR COURT, 1879. • ^

MONTREAL, 31st OCTOBER, 1870.

Coram Jirrl, J.
*

No. 3388.

Bom tt al yn. Smith, and Cantin, opponant.

.-1. Tl.i|t •rt'oI«. MM to 7m of lh« CI»1I Co^ h.»lo, Imn n.p,..l«l by th. Hl.tul. 86 Vie.C.n.d.).ch. m «h. Uw .pplicbl. to th. m„rt,„o .nd hy.ithec.Uon of VJnTw
IJ K !.° u""

"^^'"'^ '• """' "»• '"PO"'! M"ch.nt HblpplDg Act Of IftM u modi-
fled by tho St^ute »» VlotorU, ch . 128.

" " i»ot. M moai-

a. Th«f, undtr «,« MgrohMl Hhlppinx Act. a mor.,nK0 6«ecut»d b«lbr« one wiln«w I. „||d.
8. Th»t. rowel which hi. b.*n Biorf«.K,Hl un,u.r th« Morch.nt Mhlpplo. Act, .nd themor.g«g« r.K(.u,«m, c.nnot be wl,od or brought to »le by .ny .ub«i,u.nt cmdltorof lh« mpr KMor. without the cpnm^nt of th. mort,iH,«., or th. order of . iZTot

eompetcftt JurMlctlon
; though the v«»«l. .t the tim« of the .eliuro, U, lu iho .ctu.

^ Sr^ti*,C.!!l"
-nortg»gor. and the t«r.n fur the rop.ymont of the ft.ort,.,e d«bt !«.,

Jett«,J.-3^ Janvier 1875, \m domandours, all(5gannTqu'iI« ^tniont les Wr-
uej^$.-^uipcur» du naviro " Canlifl," lo font saJHir avant jugomont, sur lo dd-
Fondour, pour 1(J paicuiont d'uno soiunio do $198.98.
Le 25 jmw^r 187(5, JuKcmcntost rendu contro lo defendcur pour cotte somhiA

Jwr d<5fuut, o«1o id fiivriof 187G 8ur bref dWoution, on -satisfaction du dit
iugemeilt, in v6nl(j du dit naviro oat annoncdo.

.
L'opposant intcrvicnf olors et nll(ij,'uo :

-^

QueletBmai 1375, lo difcndcur lui a consonti unc hypothiriue sur le dit
^.aviro, poursurvtii du paioment d'uno sominollo «10,000, qu&loddfondour pro-
«iit rombourser Ai'opposant le 15 juin 1870, ce dornior consontant,^h niOnie
temps, A ne pas o^crcor ovant cotto date, lo pouvoir do .vondro lo dit nuvire, so-
«|ord6 par I'actodo lit marine marchnndo do 1854 au porteur d'uno hvpothdqu.
BUfiin naviro.

•'r t

" Quo Tactp d'hyfoljioquo A lui consonti alors a dfo duoment cnregistrd Ala
douano le mfimo j^qr, ot qu'en eon8d.,uonce le dit naviro " Cantin " no pout pas
mainfcenant fitro sa^ et vendu sans le couscntement do I'opposant, or^ancior hy-
pothdoaire sur icolbit.

L'opposant conojut en consiqucneo A main-lovdo ct annulation de la saisie.
haa domandcur^ contestent cotte opposition ct disont

:

Qu'au moment do la saisie lo ddfendeur dtait propridtairo et en possession da
dit navire, ct que le scul droit quo peut avoir l'opposant ce n'est pas d'emp&sher
la ve^te, mais d'ex|ger que cette vente so fasso sujette & son hypotbeqne. .

Quece,quiddmj)ntre dvidemmcnt que lo defendeur dtait en possession, o'est
que 1 opposant lui-*6me a, dcpuis la saisie des demandeurs, fait sai^ir le dit na-
vire sur lie ddfendejar. *

De plut, queM de la snisie fuite par les demandeurs, il n'^tait riei/ dft 4 I'o
posant, le terme pat lui. accords pour |fi paicment de la dite sommeie «ie.O(
n etant pas dchu. '

I

.- •
$'

Enfin que dans tdus les oas k or^ance dos demandeurs est preferable ftdme 4
oelle de 1 opposant, dtant pomr reparations et objeta neoessaires au navire depuU
son demier voyage.

-.ip-

If

i

T
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-

Bi«a n'4UblU oott« darDiire.alliSKation, mtis dea droiiwioDA ooufrant Im

aatrM faita dont la prcuvo ne reaaort poa dea dooament* Merita. >

A I'argamflnl lea denianduurs ont aoulevA una autra qaeation,/qafl n'lndlqiia

{lU leur pUtddi/io ^oritc/o'oat quo I'hypothdquo oonaentio 4 Topiioiiant eat aulle,

« docuinant qui U oonatata, n'ayant paa 4t6 p«a*4 deTant un/noUire, on ^it

doublo en pr«$<ionou do dtu.t t^moinii, niaia ajant ^(4^ aign<$ en pri^Mnoe </'ur mu/

Umoin, ooutruiroaiunt aui dhtpoHitioua do I'art. 23^0 du Cudo Ofil.

Ainai deux quealiona d rdaoudro;/ iS"

lo. Ii'hjrpothtyquo aur uo n«fiM| bien que conaentie en pr<$8onoe d'un $eul

ttmoin eat-cllo volido 'f ,
' #

2o. lie crt^ancier ayant liypotli^que aur un nafiro peut-il eliipteber U laiait

•t la vente do oe nivire t\ la pourauite do tout autre ordanoior ?

. Sur lo prumior ^int il auifit do diro quo I'nrt. 2380 du 0. 0. qui preacrit la

foriualitd d'un aoto devant notuiro, ou oq prditdnoo dedoux tdmoinii, • i\,6 rap-

peld on 1873 par le atatut Tdddrul 30 Victorlu, oh. 128.

Et non-Mulcniont oet artiolo 2380, mats toua lea artioles du Code, depuia

2356 ik 2382 inoluHivemont, (27 on tout) tint hid rappoldii par oo atatut, aaufoo

qui dana lea six artiolea ft56, 2369, 2301^ 23B2, 2373 et 2374 n'oat paa in9om-

patible aveo lea di^poaitions do oe atatut. Kn mfimo tompn loa ohapitrea4I et

42 dea Statuts RofunduH du Caiiado, aur low|Ucla ^talent bA^a loa artiolea du

Code que noua vcnons do nientionner, ont <$l6 ausai oompldtomont abrogdo.

Lo r<5sultat do ootto Id^lHlation a Hd do nou»- ranionor aux diHpoHitions de

VActe de la mnrine maichnnde de 1854, tollcs quo uiodifidos obpondant par ce

Sta'tul do 1873. r

Or, d'aprus I'ucto imperial do 1854, qui n'eat paa ohangd aoua oe rapport, par

le atatut f«ld«Sral, riiypotlid*|ue aur un naviro pout Otro oonaentio, Buivapt la for-

mule donn<5e, en pr(?.'*cuco d'ltn »pil tdmoin. (L{^ formule dit: Executed by the

' abore minud A. B, in the prv»fm:etof X, 1'.)

L'nrtioio 2380 do uotre Code dtaot abrogiJ et rhfpotbd<{uo oonsontie 4 I'oppo-

aant I'uyunt dtd vepuia ootto abrogation, la pretention dea demandoura aur oe

premier point cat donp mal fond^. Rosto le scoond point.

Duna-la cause de Kelly & JJi^pultoii, jug^e en appel on 1872 (16 Juriat,
p,

820), il a 6t6 d<$oid($ :
" qu'an criancUr hypothlcaire, qui cat aussi porteur du

certificut de propri^ti^, pent revendiquer le navire entre lea maina d'un adjudi-

cataire, qui a acquis il uno vcnto judi^iaire, faito ea vertu d'un jugement rendu

coDtro lea d^biteurs, mCinelorsqu'il cat prouv($ ({uo cos d^Sbiteura (tnortgagon)

^taiont en possession an temps de la'Saisio et dci' la vonte." Co jugoment aM
rendu par lea jugea Duna/, Caron, Drummond, Bad^lvy ct Monk, maia.& la

aimpld mujorit^d'uue voix-, los jugcs Drummond ct Jlionk ayant 6i6 d'un avis

oppos^ k cclui do la majorit<S de lu cour.

En avril l878, dans la cause de Daoutt c. JUacdonald et Norri$ opp., la

Cour de Revision a jngd :
" qu'un cr^aocier hypotb^aire aur un navire, ne peut

en lemp^ber la saiaie et vente & la demande d'un cri^adoier qui a obtena juge-

ment, mais que telle vente ne purge pas I'hypotbdque, ct ne fuit que transferer

& I'aoqa^rear lea droits du d^blteur (judgment debtor) dans le navire, le cr^D-

oier bypoth^oaire consorvant entre les mains de I'acqu^rear, ses' droits sorle

navire, en verta de son bypotbdque." '
J.

^SE
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fl«r. Tol. Ltjal Nmet, p. 118, M 28 L. 0. Jurist, 79 )

niVir, qui la. «t hypoth^qud. La Cur d. IWrWon «,«% d«. Ju«. for!m..-, Dorvm .fc /<.„„..7/.. renroru c jUK^ment. n,.i, I, Jugo rorm/JrefuM
da oonoourlr d.n« ootU d^culon. L- opinioo. ^UUul doo. eoooro ioi v«i^L^(Jjugo* contra 2).

*^ ^ '

Kn n«i 1870. M. I« jug, Sicott., d.n. U o.u«i d. iPm;.* o. Smitk * Ob«lm
oppo.«ot, n...ntm», oontraircment A U ddciaioo do U Cour de IW,i,ioD, !• droll"du or^uncor hypoth^o.lr. d. i'oppo^r 4 1. «nta d« o.vir. qui lui «t iypoth^
qui. te Jageu>«nt «.t rapport^ au 2o vol. du Lfjal iV«c., p. 190 ; 23 LQ. J.

La jurlnprudenoe aur la queation loulev^So eat dono loin d'«tre eortaine
La Cour de Rdvlaion, d'.pr*. 1« rapport do la cauae Daou,t o. Mudonald d-Abm# ne par«t pui avoir voulu aettre do cdt6 lo principo ooo.«or4 p«r la

^Z /Ti Hr.'
""""^ •'" ^'"' * Hamilton, m.i. interprdtant I'articla

2371 du Code Civil (qui cat abrx)g<$, imaia dont la dispoaition ae ralrouvc on
Bubatanco daoa la aeo. 41 du atatut Wdiral do 1873), ello dtfclaro quo le privily
quo ooniare l'bypotb6<,uo, tout ou pormotUnt au ordancier de auivre le pkvire ini-
quelquca maina cju'il paaac, ne va paa juaquA en ea.pfiohw''la vebtoA la poursuite

*

d'un autre ordauoier, '
.

Bion que cotte ddoiBioo ne aoit peat Qtre paa direotomont oontr.iro 4 oelle de
la Couf d Appel, olio eat n^omoina en oontradiction formolle aveo lo jiuamuint
rendu eti 1858 par la Cour dd Banc de la U«inc. on Anglotorre. dana la cause
de Dxckifiton v. Kitchtn <t Darling, rupportie au 8e vol. dea rapporta de Elli$ d-
piackbum, p. 788 et 8uiv.,ct ausai au vol. 6 nouvolle «5rio du JmiU anglaia p
118, et aur lequel jugoment a dt« prinoipalement bawJ celui de Kellu k Uamil.
ton, dana notre Cour d'Appel.

Ce qu'il eat aurtout intdroaaant d'obaorvor en r^fdrant k cette ' d^JciaioD
oeatqueloa raioona aur loaquclloa a'cst appuy^o la Cour de Rdviaion, dana la
cauae de Daoutt v. Maedomld, s? retrouvent on toutea lettroa dans la plaidoirie
do I'avocat qui aoutenalt, en Angloterre, H doctrine qu'invoquent encore ici
lea demandeurs, et que ndunmoins los quatre jugea dont so composait le tribunal
out unanimement repoussd cetto pretention. » '

Or, ai ce jugemetat dana la causo do Dickinton v. Kitchen a'pu 6tre invoqu*
par notre Cour d'Appel en 187^, oommi devant avoir une autorit€ ai conaidJra-
ble, ^as I'empire doa dispositions du Code qui, sans pr<5senter de diff^renoea radi-
calea avec I'acte imperial do .1854, no laiasent.paa que d'indiquer certainea
naanoos faoilea 4 obaerver (dana I'krt. 2371 par exemple), eombien, 4 plua forte
raiaon, ce prdcddent ne doit-il pas avoir do poida aujourd'bui que lea artioles de
notre Code aont cowpldtement remplao^s par lea clauaea mdme de I'aoto inip<Jrial
de 1864. Je puis dono dire, aveb le juge Badgley : " Under tbese ciroamatances
" the judicial propriety i^unqueationable of reaorUng to the English authoritiea
" and preoedenta as explanatory of the provincial law." > i.

• En effet la Ioi provinoiole sur cette matidre n'^st paa antra anjourd'hul que la

'

loi imp^riale.
^* ^

'"' r

iMialai

8^

V

,V^

—^^
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-



W *<t'

'»v,

";< .

«^
^>Jlf

d



'I'- ^?li^ f^

312 SU^RIOR COURT, 18T9

'

MamJiAi
ft.

Salth.

i*,>

-_rJM Beie.-66 clft I'ttote imp^rtat,^a Bi]\)et de 1& dotistUutioa d'bjpothdque sar

Jes navires est notre loi. •• »

^^ Les see. 69, 70, 71, 72de I'aote impdrialsoBt reptodnitesdanslea seo.iO, 41,

42 et 43 de notre statut fdddral de 1B73.

' Par la section 41 de I'acto f6d6ra\, comme par 1« seo.^70 do I'aote imperial, il

est d<)clar^ que le cr^anoier hypoth^caire no sera pas cehs6 Stre proprijtaire ds

navire bypothdqu<$ :
" except in so far as ^ay bo necessary for making suck

" sbip available as security for the mortgage debt."

\ £t par la sec. 42 de I'acte fdddral, de memC que par la sec. 71 de I'acte imptf-

"* trial, le cr^ancier hypoth<5caire a, le pouvoir 'absolu de disposer- du navire

bypothdqud ; et s'il y a plusiears creancicrs bypoth<$cairc8, aucuu de ccuz qui

eont post^rieurs en rang au premier ne peut Tcndro le navire, ii moins d'y 6tre

antorisd par un ordte d'une cour comp^tente en toUes niatidres, ou d'en avoir

T— obtenu la' p'crmission des creanciers bypotb^kikires anterieurs.

A;^ant ainsi ^tabli I'cntit^ro similitude des deux legislations, f<^d6re1() et imp^

riale, I'opinion des juges de la Cour dii Bade do la Reine en :Anglet|rre, nou»

,
donnera ccrtainement le meillcur commentaire de cette legislation.' Dans la

,' irause d^ja citde, le juge en chef, Lord Campbell, s'exprime comme suit :

' " The ship was mortgaged and the mortgage registered according to the

" requirements of sec. 66 of the Merchant Shipping Act, 1854 ; and, by virtue of

" that mortgage, the property in the ship passed prtmi /acte to the mortgagee.

" Ho was thereby the owner of the ship, unless his rights as to that owner-

" ship arc restrained hy any other part of the Act. It is said that his alleged

" rignfof ownership is i^nconsistcnt with the earlier part of sec. 70. That

"'depends upon what is the true meaning of that enactment. To hold that

" any other creditor may seize and sell «t-m,ortgaged ship as against the mart-

" gagee is inconsistent with the hitter part of that section. The true meaning

" and intention of the earlier part is to protect a mortgagee in doing acts

" necessary to mako the ship available as a security for bis debt. To make the

" ship 80 available he may take possession of her, and collect the freight ; and

"yet by the earlier part of the section he is protected from liabilities, such as

"the debts of the ship, which might otherwise be uiged against bim as the

" legal owner in possession, receiving a beneficial interest. There is nothing

" in the Act to enable a creditor of the mortgagor t'f >eiz6 and' sell a mort-

"gaged ship /and the exercise of such a rjgbt by bim^is inconsistent with the

" right expressly retained in favor of tbrf-mortgagee."
,

Coleridge, J. " By section 70 it is implied that the mor^jrajree of a ship,

" by reason of his mo^gnge, is to he deemed the owner tban eaitent which i$

'< inconsistent ^oith the alleged right of another creditor to seize and- sell the

J* ship." -". :.',
, '

'•

,\-- .-

Nul doutd. que la doctrine ici ^noncde r^pngne, aux principes qui preti;aient

dans &otre ld<;islation franyaise, mais 1& n'eat pas la qaestidn^ Notre Btatot

UiknX de 1873 dit: v;^ - . - ^,-^^^„^^^^^^^,:;: ,^

' "See. 42. Every recorded Inor^agee shall Ifave power absolutely to djspow

" of the ship in respect of %l|ic^^ is recorded as such, and to give effectual

receipts for thg purchase money; batty if there ara mom perwiha tba^> one,:.

.
' ' "1
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J*

ijoorded u mor^agees of the mme sUp, no ncon^ or nbUqumt mortgagee
ehaV, except ander the (irder of aome Ooart oaiwtble of toUng cogniiuoe of
raoh mtten,$ellil»^,hip u,Uho»t the concurrenceo/^ymnprior mortgagee."'

.. Jfin prdsenee d'Bpe|^4ispoirition wasi fpmielle U ne me parait pas poMiblr •

de meoonfomer k la*>otrine oon«ac»«e dfcns bcaase de Daouel c. Ma^ld,
dteltnne dont le.rdiultet me panit fitre aaaai oontraiie & la lettre qu'ri-eaprit

Le Statat en refuaant d, ioat ortanoier mdme hypothioaire, (pourvi qu'il

I!Ll!lf?x"
'° r^ " premier,o«5ancier,) le droit de vendre le navire

HjpotMqiMS .an. le conuntement^de ce premier erianeier, n'a certainement paa

^me droit iefa«$ 4 an autrf brtaneier priyiM. Ce quo le demandeur ne
ptfurrait paa obtenir sana le oona^tement de I'oppoaaot, a'U avait nne aeconde
.hjjpoth^ue^ ™r le navire, U ne pent pMS^hia I'obtenir paroequ'U n'a paa

Je crois done que I'op^tion eat bien fondde et qu'elle doit gtre maintenue. ^

Z>. J2. Jlfc{7or<2, for oppoaanll \/ ,

^l P. Burter, for plaintiff oontMtwg. .

*

^.

(J.K.) .. " \ .

-' ;, -. ;..,•:.. ^,
'" •

JloMataL
n.

flaitk.

A SUPERIOR COURT, 1879.

V MONHRBALf^TtH SBPTBMBBR, 187».

Coram ToBBAKoB, J. -

' -
.''l:

..-*^ - i--^ No. 2089^ ':.".

J .
Matheioson VB. O'J^illjf.

J, J.Madaren, C.C.,for plaintiff, iaked that certain items in the J)iU of ooflta
of defendant, who had aaooeeded in hia defence, be atraok out, aaid itema beinK-
the taxation of witneaaea to facta proved by defendant of which he had not

I

notified the plaintiff by an articulation of facta.

C. C. Carter, for defendant, d contra, cited C. C. P. 207
Pie Cubi^. 0. P. 207 ia plain in only KKjuiring an articulation ofsuch

I

acta as have been all^.,. -
. V

|

i
.Petition diamiaaed.

Ih^holme & Maelaren, for plaintiff. ._
JTerr A Cfirter, for defendant.

(J.K.)

't%

'&
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DISTRICT DB TERREBONNE, 24 MARS 1879.

.f -. * * '^ Coram Belanoeb, J. ,

' .
,•- No. 68..

If
.

'
- •

.

•

E. Lc/. de BeUe/euille ei vA., VS. Bazile Pichi.

^l '
• Jv«c:—Qae lonqne, dans une Reignenrle.nn ceniltalre po«iMe one itendne do tcrre pint )(nnd«

'

;' que oelle portto an cadastre, et que ion seigneur rent, en vortu dea dispositions ds I'aote

" 2^30 Vict., e. 80, hire fixer,lecblt&ede la rente additloDnellequ'ildevntpaffraunioyM

d'ttn 'procto-verbal d'arpentage ; il faat que ce procia-verbal d'arpentage soit iklt arant
V, poursuite en Cour pour telle rente additlonelle ;

f' y, \ 2. II faut de plus qu'avls pr^alable de I'arpentagn soit donnA au oenaitaire

;

8. Un liuissler de la Conr Supirieure n'Mt pas comp^test i donaer tel aria, et son oertifleit

eonstatant qu'il a donni ou signifli tei avis, ne fUt pas foi par lui-mftme en aembiable
____ .._,._„.. —

"—-inatlire. ";;
-..—-:. ---. . --

Les remarqueB faites par I'Hon. Jngo en reridant jugcment expliquent snffi-

gamment la question de droit et les faits soulevi^s dans la pr^sento cause.

Per Curiam :—'Par cctte action les demandeurs pr^tendent que par erfeur

lea propri^t^a du d^fendeur, dans leiir flieigneurie n'ont ^t^port^esau cadastre

que pour la quantite de 335 arpcnts et 8 perches, et qu'il n'y a et^ charg^ que

pour ce nonibre d'arpents ^ 4^ c. par arpent, et qu'il n'a pay^ que pour oe nombre

d'arpents, savoir : $13.96 par annde, tandis que I'dtenduo du terrain qu'ily

% possode comprend la^ quantity de 10E|4 arpenta et 35 perches, ce qui fait qn'iL

- " _ restc 749 arpents et 27 perches qui ne ^e^tiPouTent pas mentionnes au caflastr9,

^
et pour lesquels le ddfcndeur n'a jamais rien paye, formant, pour cinq ann^es,

/ une somme de $159.20 qu'ils r^clament pour les dites cinq ann^es d'arr^rages.

Puia^li rdclanient en outre, $100 pour la valeur d'une maison dont le defendeur

.\
° leur a cache Teiistence sur un terrain que lea demandeurs lui ont vendu comme

, n'y ayant aucune inaison dessus, tandis qu'il s'y'trouvait, 4 la connaissance du

defendeur, une maison valant la dite somme 4e $100.

Le defendeur ^encontr^ cette action par deux plaidoyers qu'il appelle ezoep-

' tion en droit et defense.

Pacle premier plaidoyer ou exception en droit, il pretend que les demandeurs

nl peuvent reclamer de rentes constitutes seigneuriales que pour la quantity

• d'arpents portes au cadastre, qui est le seul titre en ver^tu duque] ilspnissent

reclamer telle rente ; le cadastre formdnt un titre final entre les parties.

Pai- le second plaidoyer on defense, il nie tons les all^gu^slde la d^laration

des demandeurs, puis il alldgue qu'il a pay^ tout de qu'il ^tait teon de payer,

' "
. suivant le cadastre, qui est le seul titre en vertu duquel ils paient des rentes;

^
.. ^ que d'ailleurs le defendeur ne possdde comme non~ commu^ qa^la quantity

'.^' -^ d'arpents mentionn^ au cadastre, i^s..,,,^'^ ^ i

Les demandeurs peuTent-ils demancler des rentes ddnstitu^s ^gneuriales

pour au-deljl de la quantity d'arpents constat^e au cadastre de la 8eignei|uie,et 4

1

> , ^
qnelles conditions? C'est la question sonlev^e par Fezception.

'
' A I'appui desa pretention sur cette question ledi^fendeur.invoquele pr^aiB'

/ bule et la premiere clause da ch. 30 de la 32e Yictoria.
' Oe 8tatanrdtr

•A^

^ :

I

n «x«mpter ,dd I'oblig&Udit de puMC d«s titns non-
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T6l«8nxMigneuw,d.n»lesoaide muUtioiiB dans la penomie d'Auiun seigneur Diiwieftnui.
^)u d aooun oensitaire, et pour oonftrer aux seigoeurs un droit purement person- "* "• *

•* »!

.
Jie oontre tons nouveaux aoqudreurs pour le paiement do rentes : o'est \k tout
robjet de oe statut.

Ce statut n'affeote ej, n'amende en quoique ce roit le statut 29-^0 Vic, eh.
30, qqi est fait sp^cialement pour un tout autre objct, savoir: pour permettr^
»ux seijjneurs-et auz ocnsitaires de reotiBor les erreurs qui peuvcnts'etregliss^es
dans les cadastres seigneuriaux quant aptendue, soit en plus, soit en moins, des
terrains y indiquiJs, et aussi de corrigfer Jes omissions de terrains qui peuvent n'»
pas itre mentionn^s. '

t r /

Ce sU(ut n'est oertainemeat pas affectd par oelui qu'iuToque le d<5fendeur, qui
-pomme je viens de le dire, a un tout autre objet.

^'' '

Ainsi, s'il y a une erreur dans .!» cadastre de la seigneurie d«s domandeurs
quant A l'<Stendue des terrains y possid^s^r lo d^fendeur, les demandeurs ou le
d^fendeui', suivant que I'erreur dst en moins ou en plus, avaient droit de rectifier
cette erreur, en observant les formalit^s exig^es par ce statut 29-30 Vict., oh.
30. Ici ce sent les seigneurs, les dematideurs, qui pretendent qu'ily a eii
erreur dans le cadastre de la seigneurie j et ib pi^tendcnt que les terres du d<5fen-
deur au lieu de ne contenir quo 335 arpents et 8 perches mentionnds au cadas-
tre, ont une itenduede 1084 arpents et 35 perches, faisant une diflterence'de
749 arpents et 27 perches.

La clause 2me de oet acte est cello qui pourvoit au cas oii le cadastre constate
une quantity moindre que celle poss^d^e par lo censitaire. E11(J se lit comme suit

:

. " Tout censitaire dont le nom aura 6t4 porUJ au cadastre pour une <tendue^e terre moins conjd^rable que celle qu'il possede r^dlement, sera neiinnioins
Eatenu au paiement de la rente pour la totality de I'^Stendue qu'il jJoss^de, et le
Migneur, sur procis-verbal d'arpentage constatantl'etendue veritable del'immeu/
ble en question, pourra r^lamer du censitaire le paiement des rentes 4ues>r
tel immeuble au tiux fix^ pour la partie qui en a 6t6 port6e au o&iMtn}y<

D'aprds cette disposition, avant 4e pouvoir r^olamer aucun moptint repr^-
«entant la diff<$renoe d'eteiidue dans les terres du dtfendeur, le/demandeurs
deraient faire oonstater cette diffigrence parun proces-verbal d'arpenteur itablis-
flant I'^tendue entidre djs ces terres ; I'arpeijteur devant t</ut natnrellement
donner un avis^pr^alable do sa visite et du mesurage qu'il iMt I'intentbn de
faite. C'est oe qui malheureusement pour les demandeurs n'a pas 6t6 fait. li

y a bien au dossier un procds-verbal d'arpentage, qui constate une diif^renoe
d^<tendue au prejudice des demandeurs de cent soixante et dix-nciuf arpents et
dix-neuf perches, (sauf k d^duire le terrain Madden). MJus oet krpentage n'a
<t^ fait qu6 longtemps apr^s la production des plaidoyers et des rinses, et n'a
4t4 prodnit qu'A I'enqufite, de sorte que le d^fendeur n'a pii avoir I'oooasion de
I'attaquer. De plus, cet arpentage a ^t^ fait exparte et sans avis pr^alable I4ga-
lement d^nn^^our je ne puis consid^rer le dertifioat d'dn huissier an dos de I'avis
de I'arpentenr, aussi prodnit, comme faisant foi et prbnvant de plein droit la
B^ifioation par lui faite de oet avis. Les huissiers sent seulemetat des offi-mn de la Conir gnp^rieure, qui ne peuvent agir comme tds que pour 1m »%'wf
judiotalree. En dehors deli leur ontifioat n'aaucune Ikuthentioit^ ernTmit

-*t..

-^«

t
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Pe Bciil^MiaUic^P*' P'"" *1**^ ^^^^ ^^ premier v^na. Ce oertifioat d'an hniasier aa don de I'tTis

*^' '^' dfl Tarpentear ne proave rien ; oonaiquemment, notts n'aTons pas la prea?e que
Ticht. cet avis ait jamais ^t.^ signifi^ aa d^fendeur.

De tout cela je conolus et avec raison, je orois, que les demandenra n'ont pu
proQv^, par an proods-verbal d'arpenteur fait dans le temps et de lamani^
czigte par le statat, qu'ii eziste r^lement une diffdrenee entre I'^tendae/delte

des terres da d^fendeor et oelle mentionn^e dans le cadastre de la Seigoearie, et

par oons^uent je orois qae cette partie de I'actibn ajant pour but de r^lamer
'' la rente sur la prdtendue diffsrenoe d'dtendue, doit dtre renvoj^e.

C. L. Champagne, qvocat dels demandedrs. '

^
-

" />. Jlfonftjfnyc& Ci'e., avocats dud^fendear.

(l. tiEF. DS B.)
*

S»'

-T CIRCUIT couier, 1879. ^ ^ ^^^

# - WATERLOO, JsT OCTOBER.

. ;. „ Coram DuNKhl, J. ,

-
•

. * » No. 10,l5»4.

•, ^ - • ' . . >
.

• '".
:

. Eastern Townships^ Mutual Fire Insurance Co. vs. ^ienvenu«.

HBLD :^Tli«t wbeie defendant aigns and -dates • premlnm note tnd applintion fi»r Inraruee in •
MatnaliFire Inauranoe Compiuir at «hi« domicile in the District of |Iontrenl, a Vircait

Court siation. brought afains* him fbr an assessment upon said note In the Distriet •!
.''_ Hcdforti, where the Company has Its head offloe, and where P0U07 was issnad and'BSsesi>

liuints made payable (seryice havinji been made on him at his domicile), wUl be' dismissed

^
on exeeption dUliftatoife, on the grpand that the right of |wtion did not orlgioate In the
Distriet where Company has its head'offloe.

' >

. Plaintiffs having their head office in .Waterloo, County of Shefford, sued de-

fendant to recover 180.34, assessmmts on premiam pote given for insaranoe in

their Company. Defendant was dtacribed as residing at Yerohdres in the Dig*

trict of Montreal ; service was made on him there ; and it was admitted that the

premium note and tippHeation for insurance were signed there. Defendant filed

titt exception didmatoire, urging that he should have been summoned before the

Court there, the night of action having originated in the District of Mmitreal,

where^he resided i ind had been served, and where the transacttons^pdc plaee. It

was admitted that the head office of the Company was at Wkferloo ; and plaintiff

produced notice of assessments and certificates showing that calls were payable

. at head office. • , »
.

V
Plaintiflb atthetargnmcnt claimed that, by sub.-see. 2 of see. 3 of .cap. 68,

Con. Stat. L. C, lielating to Matnal Insurance C6mpanies, they ^ere an incor-

porated company of which defendant, by signing the application for iAsnrance,

became a member, under the provisions of sec. 6 of said Act, aqd^* as saoh mem->

ber, was bound by Ithe r^uliitions made by the Directors, who really had a

mandate irom him and his oo-members to act for him and them, and that an

aaHflsment made under such regulations and sec. 9 of said Act ppon a vember'a

note under sec. 10 to meet the reqikirements of see. 21, made; payable at'the

Ooapany's chief plat|B of buaiawi, givw theint a^fight uC iwiriun thiuw?

.
' Thali Je >
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-fendrathad delegated to plaintifla the rights theyaasumed, and that, for all the iMt^town-
parposes of auch inaurance and asseipments, he was bound to deal with them it nSS'co!
their head office, where he beoame a member, oontract was perfected fod policy Bimkiw.
was issued. Defendant relied upon art. 34, C, 0. P ; 1 QuebecMw Reports,
page 61, Wurtele vs. Lenghan et al. /^ ' >

,

P«R Curiam.—-This is a matter purely personal j and ar^e 34 of the Code •

of Civil Procedure is decisive ofthe question raised. Tms Court is not that of ' \
the defendant's domicile, nor yet that of-Jhe place when the demand was served
apon him personally. Lr it then that of the place w^ the right of actios ori-

, .
ginSted ? Were he suing the company it might well be said that his right of . .

actt^in against them originated here, where they have their domicile, andjheir \

business head-quartore. But they are suing him ; «nd he is right when he i

objects, that all he ever did to give them cause of suit against him, he did outside » _
of this jurisdujtion,—th* as against him their iMght of action originated, not ^

^ ~

h^re, but them,
(

C. A iVu<fonjr, for plaintiffs. Eiception maintained. .

Vno. P. JV<>y«'; for defendant.

<J.P.N.) V;*^-.^'. .,'.- ' "
,
- !

X
-Si'.

,

COUBT OF. QUEENS BENCH, 1878.

MONTtt^AL, 22nd MARCH, 1878.

\

iJoram Hon. Sir A. A. Dobion, Ch. J., Monk, J., Ramsay, J., Tbssieb, Jl,
Cboss, J.

No. ST.

WALKER,

AMD

DOUTRlT

ApPBLIiAIIT
I

RlSPONDIKT.
«u> :-TIwt a dlrideBd p*7«ble ander a dlrldeadrteet, nnder ttle Inwlrent Aol of 1876. eunot

^rttained ^y tba Micnee of tho wUte by way of letoffor eompeiMtioB agiUiMt
• "** «•"• *» *•'• ^i»«« >>7 M»« oredltor eoUooated. u endoner of eortein notM cirea

la payment, of a tdft of the itook In trade of the^iuolvent by the aMlKnee to another
party.

.,,
. -. ,,.

^. , ...-.^^ ^
T188IIB, J., diMe»rtew.-— •;. " i
Toorbieu saisir lesoomplioiitionsde oette cause, il faut distingutt que le

ftilli Dnolos forme une individuality ou personne juridique, et que, dans on
senSi'loriqaele syndic vend ou transige oomme reprfisentant la masse des cri6-

ancier^ il oonstitue'uue autre individuality on personne juridique.

Yoici Icfs iaits de la cause. * / ,.

Le 2 mai 1876, Doutre, rintim<5. syndic de la faiUite de' Joseph Duclos,
vend le fonds de oommerce du failli & P. E. Labelle pour 15076.91, payables par
troifl biUdto promissoiies, de 11691.97 ohaouri^ endossds par Alexander Walker,
Ilippehmt. -.

-.
..;/-!,:; -.:;-'.:=-L^:.:.^--^,>^ -..--:,.-.,.;:- .--.,: - ...1-^,,^;—*:--i-:,--~^~--— -,^

Le premier biUet eBt*p«y<, puis P. R Labelle failKt et dompose aveo aes oi«.

uden. Alexander Walker, I'appelant, faillit lui aussi & son tour, et aur ub!,
dividiande d^lar^ par son syndic, une somme de t846 .48 eat nayi< ^ I'intim^J-

- % - - ^ . •

1^'

r t
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1

' ^

Le montant de la composition de P. £. Lkbelle, ainai q^ue oelai da dividende

refa„de la faillite Walker d^duits, il reate dd k rintim^, en sa dite qoalit^ do
iyndi^e Joseph Duoloa, nn& balance de $2095.80 par Alexander Walker, inr

lea billets de P. E. Labelle, endosstSs par lui et dqnn^s en paiement da fond de
commerce du failli Joseph Duolos, oomme ci-dMsas ezpliqu^.

II faut remarquer maintienant qu'Alexander Walker 'dtait^ avant sa faiUite

et oelle de Joseph Duoios, or^ancier de oe deniier pour 14261.24. ,

L'intim^ fait one fcuille do dividende dans I'affajre I>aolo8, et eolloqae Alex-
ander Walker, snr la or(6anoo ci-dessus de 14261.24 poar on mtintant de^
1596.58 ; o'est ofe dividende qui est I'objet du present liti^.

Par une conte8tatio% sp^ciale, I'intimd, tout en admettantJa oollooation de
l>ppelant, alldgue que la faillite Duclos, c'estrMiro, nonpatAe failli lui mime
repr^aent^ par lo syndic, mais la masse (estate) est cr^onotdre d'Alexander
Walker pour $20^5.85, balance des billets ci-dessus mentionntfs, sign^s par P.
E. Labelle et endoss^s par Walker. Que par lo <!ividende eh question ll^alker,

ayant droit d utfe partie des deniers do la dite faillite Duoios, en devient le oi^-

anoier pour autanf,. savoir pour $596:58 ; que de son cdt^ lo dit Walker est

d^biteur de la dite faillite pquf^2095.80 ^t consdquemment pour nn montaat
plus ^lev^ que cclui du dit divideh(de. Que la relation de or^anoier et ddbltenr

se pr^sentant'en rnSme temps, il'y a lieu & odmpensation, et que partantle/

dividende de Walker doit restor entre Ics mains du dit intim^, en sa quality de

syndic de Duclos en paiement dc partie de sa dette. Des iiondasiona Bon)k

adoptees en oonsi6quence, ^' ^

Quel A-6i6 I'cffct de la vente pa^ le syndic Doutre & Tadjudioataire ott & sa

caution Walker, o'est que Walker estdevenu d^biteur du syndic, c'est-^Klire^ de

la porsonne juridique rem^sentant les cr^anciers de Dados pour le prix de

$5,075.91, tandisqae VMker n'est cr4ancie|r''du syndic Doutre, mulement pour

les dividendes que les bjens'cle Duclos produiront pour se8 cr^anoiers au nombre
desquels se trouve Walker.

"

II me semble done que la dette de Walker comma caution de I'acqa^reur dfr

I'aotif de Duclos doit se repartir oomme suit

:

Prix de I'adjndication .............'..., .$5,075.91
^- Par ler billet pay^.. ....j... 1^691,97

Par dividende pay^ par M. Court, syndio 4^ \^ ,

.

-, Walkeif,. ?. 845.48 2,537.46

•
Balance^...:..

| $2,538.46
""'^ Par ila pf^pte collocation de. Walker sur

' les biens de DucIq^ .596.58 596.58/.

i . •

'

$1,941.88
U faut anssi donner cr^it pour an dividende \ v

r-^ inre Labelle L... 443.34. "

^ $M9&H
'

VoilA la vraie ,balance redue par Walker au " ^ .\

. ymKeDDmrtj, . / '

; ; v^
' '

.

'--
"

,
: .

.'_ _-_^_ ....<:
.

-
; _ '

:
'

\. '-^._': ''
' --.-

,
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.
II est bon d'obwjrver que la oollooatioQ en questioa de $596.68 est aujette 4

ane distributioa ea sous ordre entre tous les ordanoiers deDuolos; an lien
de ^h, Walker ou ,«<m repr^sntant prend le montant entier que la majority de
la Cour d'Appel lui adjuge oontrairanient au jugement de la Cour Sup^rieure.

Jfi ne pui« pnSoiser moo opiuion autremeot qu'en p6sant lea deux bropoaitions
BaiTaotea: * *

1, Walker, oaution de I'adjudicatairo de I'actif de la faijiite Dtwios, (Dontre
syndic) pour $5076.91, peut-il oompen^r oe prix.d'aohat par sa r^elamation

.
oontre Duoloa pour $4,261^? Je r^ponds. non, parcequ'il aurait par l^Mue
pr^rerinoeipduesurlesautytti.ortfaDcieradoDiioIos, .

"
,

2. Douire, syndic; dtfolarant un divid^do, in re Diiolos de $696 5{ ea
faveur de Walker, peut-il retenir ou oompenMr ce dividende contro la Vlane e <Ie

$2,638.46 gue lui devait alom Walker pour balance du prii d'adjadioatiolde
raotifm DeDuolos? ,

j

Je r^ponds, out, paroeque Walker doit oclyoon pas & Duclos avant sa faillL,
mais paroequ'^ doit cela an syndic DojUra; comnte reprdsentant les or^ancjLr^
de Dtfolos.

.

'

' "\ T
C'est dans ce dernier sens qu'est le jugement de la Oour Sup<5rieure/ Je

orois que 00 jugement est correct et jeiBuis d'avis de le oonfirmer.

'^SiB A. A. DoRioN, Ch. J. :—

; Le jugement qui a' donn« lieu k oet appel 'a 6t6 rendL par la Cour
Sup^rieure sitfgeant en vertu de I'acto des faillites.

La contestotion cntr«kW parties dst sur one question de compensation. Void
les faits > .

^
'

.

L'intinwJ est le syndic officid de Joseph Duclos, qui, lora de sa faillite, devait
A ^appelant $4,262,24.

•Ensa quality de syndic I'intimtf a vendu A E^gis Labelle le foods de
commerce de Duclos pour $5075.91 payables par trois billets qie I'appelant a
endosE^j.

^
Labelle a depn^ failli, et loi^de sa faillite il devait une balance de $2096.80

sur les billets qu'il avait^onn^s a I'intim^ et qui ^taient cndo88<S8 par Pappelant> ^
L'intimtf a fait uhe reclamation pour cette balance de $2095.80, sur le|9 biens

to I'appelant aussi en faillite, et il a 4t6 colloqu<S pour $845.48, c^ dont U a «t4

^aj|)pela4t qui avait Dr^oedemment fait une r^lamation sur les biens de
DttdM pour le montant & la cr<$anoe qu'il avait centre lui, a ^t^ eolloqutf pour

1' ... f /

,

L'intimtf conteste cette collocation et allegue que cette' mmme doit 8tre
impute sur la balanctrque I'appelant doit encore & la faillite de Duclos ofltaime
endosseur des billets tie IWgis Labelle.

Jl admet que I'appelant a^ne or&i^oe oonft-e Duclos et qu'il a droit an
dividende qui lui est accord*, mais il soutient qae d'un autre c6b6 I'appelant
doit & la faillite de Duclos une balance do pres de $1,200 deduction faite du
dividende $846.48 qui a M pay^ dans sa faillite, et que ^e dividende de

H

•41

m

oir^tre compeuE^ 4 igSine cetic VnRnoe de $1,2^07

^" -~^Ml

%^..
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Doutr*.

_y:

y

\

V:.

:%:- il

\

La Gour Sup<Srieuro a ju<^ qu'il y avait U«u & la ootnpenaation et elW

muinteDa la contestatioo de rintiin6.
' r »

Deuz rdgles ^galemont oortaines Bervent ik ddterminor' ootto oontcstation.

La premidro c'est qu'il est oonntant que Ics droits des or^anoicrs sur lea biem

d'uD faiUi sont irr^vooablemont fix^ 4 I'dpoquo mfiine do la fnillite.

. La seoonde c'est que pour qu'il y ait lieu A la compensation, il fant qu'il y
ait reciprocity, o'est-&-dire, ooncours de deux personnes rospectivent^nt of^an-

oidre ot d^bitrioe I'unje de I'auti;? dans des quilitds identiqucs.

La cession, que le i failli fait d|a ses biens, transfcrt oes bions A sos cr^aneiers

par rentremise du syndic qui i^pr^sente leurs ini(&r6t8. Aprds oette trans-

xiiissioa il n'est plus au pouvoir d^^^biteur de cr4er de nouvelles obaigelb suf

MB biens, ni & ses; cr^anciers ou dlbiteors d'invoquer la conipeniutipit'^e

cr^ances survenucs dopuis la cession de colics qui n'^taient pac jcomp^sj^a lors-

qu'elle a ^te faite. f
' /

La eessioD a un autre effet, c'est ^ue le cr^anei'er du failli ne devient pas par

la cession le cr^anoier da syndic, qui n'est qu'un administrateur, et qui n'est

d^biteur qu'en auti^nt qu'il a des biens entre Ics mains. Le droit du cr^anoier

du failli cootre le syndic n'est qu'un droit dd rem. qui 9on8iste dans upe portion

des biens du failli proportional au montant de sa cr^ance, ou dans le produit

de eea biens divis^a au marc la livre-, avec les aijtres cr^anciers. \
Lorsque Ducloa & failli, Walker son cr^anoier, n'est pas deveitu le cr^anejer

de Boutre, ni des cr^anciers de Duclos represent^ par Doutre, mais il a contiRu^-

A Stre le cr^anoier des biens do Duclos qui ^taient entre les mains de Doatre en

sa quality de syndic. Lorsque Dojitre a vendu ^ Labelle le fends ,de commerce

de Duclos et qu'il a re^u en paiement dea billets endoss^s par Walker, il est

deventi en tant qbe repr^sentant les cr^anciers de Dudoe, le cr^ancier personnel

de Walker. Ainsi Walker ayant une crfonce^iiu^re les biens de Dudds n'en

avait pas centre ses or^anciers, et les^rtfanqiers, repr^nt^ par Doutre araient

an oontraire une cr^ance personnelle centre Walker. II n'y avait pas identity

dans la quality des cr^ancea et par con^quent il n'y avait pas oette r^iprocit^

«zigee pour qu'il y ait lieu ^ la compensation.

Aussi il n'Vaaucune difficult^ que Walker, ^ndossant les billets de Labdle

pour le priz dju fends de commerce vendu pat; le syndic de Duclos, ne ponvait

pas epposer qi^o les billets ^taiont compenses par la ordance qn% avait centre

Duclos. ^
, „ r

Walker ^tait & tout ^v^nement t^nu de payer les billets qu'il avait endoss^s et

dent I'intimdi^tait porteur. C'^tait une dotte personnelle et exigible. \ •

L'intim6 n'etait pas tena de payer la dette de Duclos. La orAanoe de Walker
; ne lui donnait que le droit d'eziger sa proportion da prodait des biens de Daoloa,

lorsqa'ils auipiient it6 r^alis^s. L'iutimtf n'^tait pas le d^bitear personnel de

Walker,, et la or^ance, c'est-jl-dire le montant que Doatre aurait k lai payer, n'^tait

lors de la fiiillits, de Walker ni certain ni exigible. II o'y avait paa «a 4 oette

^poqae de cojmpensafion-poosible entre les deoz or&anoes. '

La oession qoe Walker a faite die ses biens a an syndic a donn< il eliaoaii de

flCB cr^aneiers le droit d'eziger d'fetre pay< au maro la liyre/avee les a'utres

crSanciers sdr le prodait des biens c6aes. Ifanni les biens c6i)6a se troavait la
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mto. et p«.yWnoe „'. p„ donn,Se Ueu 41. oomp4n«»tion. fe dividendcM p«at pu plai jt^eijiiDer Hou.
"

dmdende . «t4 ooute^ depu.., et que dds lor. Doutre cat detenu le ddbiteur dumonUnt de^«r^tT,jiwde. II e.t mi que X>oul«, en u qi.liuJ de .yndio de

S'c^^n^jTw^V
''"*"'

'1
~ dividendeenmale .yndio qui rep,<«nta

r^?Ti*^S ;~°""*' '* •y"'*" '*•' Walkerdev«t i Douth, e4««7WIn W'^'^^'^f T:!"
'" ' P'^' "" "^ "^^^ ^•'^«'. ->- ni le

Ssto • *,VJ'**^'*',"°""^"'""P'^""»^°«^^«^^^^ A I'lntim^ le.
f1.200 qu. wnt I. i,al.noe de 1. cr<J«noe de $2,095 <fre V^ilker devait A Doutroeonine ayndio de Duolos. »

Doutee nedemande pa. A ee que le divfdende de •SO^.SS qu'il ^oit aajndio, ou aux crtfanoier. de Walker, wit compen«$ avec le divi<i*nde de 1845 48pour leqoel iIm.M ooUoqui .ur la n,a»e de Walker, et qui <$t.it payable par le.yndiode 00 dem.er Noo. il a re<;u oe diWdend^ o'eet-A-dire qu'iU feoutZ oe

«^.n •? ^r'^f.T''" '" 1- 'bien.de Walker, et lainJe^^nt iUeu^que le dmdendo qu'.I do.t aut or<anoier. de Walker, »>it oompen^fi ayeo la'bAnoeque Walker pent bien encore devoir.'il n'a pa. obtenu ». decharge, wai.
queM.or<anoier»neIuidoiTentoertainenientpa«.

J\ ^'V ^'""'
r* f"*" •' *"*"~ ^•^ *''°*'"'^ «»•»*"» Walker et le dividende

Zmj^lZ: " '" "" '*"'"'
'" ""i^""'''

requi«,>ur effeotuer U

81 k oomponBation avait lieu dan. un oa. wmblable, il faudrait dire que le
droit de.or<5ano,er.,pourrait6tre change aprt. laoesaion de bien. faite par leur
dtftateur, et qu une oreanoe no^ oompen«Se lor. de la faillite pourrait le devenir
paiPun faitpoBt^rieur.commeladiolaraUond'un dividende qui ne chanire ennen le oaractdre de oette cr^anco.

II fau^do^o dire qu'il n'y a pas eu de compensation entre le dividendedii par
1 ijUmi aux ortfancier. de Walker et la somme du« par Walker et non par m.
or<5anciers k i;inUn.e, et ce paroe qu'il n'y a pas lA la rScfcrooite et I'identite
de quahtes requisc. pour opdrer la compensation, et en sei^oSa^, par ce que

.f7'^/^
*"?""'*" "*" ^•"'*'" "'«"» P»" P° «tre'chang^8 apr^Tw faillite.

Lu faillite ddclar^ (dit Larombidre .ur Tart. 1291, C. N. No., 27) fizant
" irrtvooablement le .ort de tons le. cr^ancier., la compensation legale ne peut
plu. .operer au profit d'un seul, puisqu'elle aurait lieu au prejudice des

•« droit, acquis en faveur de. autres."

AdmettrelaoompenMtion comme I'a fait la Cow Inftrieure, o'est admettre
qu uirortancier^pri. avoir rejutt part comme les autres ordanciers de la masm

'

du d<Sbitenr eommun aurait le droit de retcnir en outre .ur la balance de sa eri-MM, ce qu'U doit personneilement k oette /nasse. II est Evident qu'il y aurait
14 double emploi et que ce or&mcier serait pay6 deux fois, lorsque la loi vent
qu U ne receive que la mdme proportion que les autre, ortfanciers.

II n'y aurait pa. lieu A. cw djgtinetionH wi Walker ^tai t anlv.

appelant que dans I'intirfit et comme repi^ientant les droits de ses cr^anciei., et
e est ainn que nous I'avons oon.id6r« dan. le. obwrvation. qui pr^den^.

Waik/r
Mil

Duutra.

4i
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and
Dovtra.

^t*

r.^l

'

f.

1
'

L« jugamlDt devrait Element 0tre inflrmd pour una atitre raiaoo.

L'intim^ « fait sa r^lamation aur la maaae da Walkar poar lo montant entler

de aa orianoe. II n<a fait auouno deduction et le dividenda qui lai aM paj4

a 6i6 oalouM aur toote aa or^anoe. S'il <tait fond^ ^ retenir aur aa ortfanca la

Bomme qu'ii doit t^ la maaae il aurait dOi en fairo la deduction avant do prodnire

aa ordanee ou du moina avant la d^laratrou du dividende, afin qua oe dividende ^

ne fut calculi que aur la balance due. II eat dana une poaition pour le moina auaai

,
d^favorable qu'un or^anoier qui ayant dea garantiea ou valeura entre sea maina

pour partie deta or^anoe rccevrait sana en faire la d^laration, ni I'oatimation, un

diyidj^e adr toute aa ortfanoe. Ce crtfaneier perdrait par 14 le droit de retenir

aea garantiea, oomme I'intimd doit perdro le droit de demander la oompenaation

aprda avoir prouv^ aana fairo la ddduction resultant de la oompenaation qu'il

iavoque.

—- Clarke oh Inaolvenoy, pp. 256 ct 284, cito lea d^oisiona qui tftabliaaent oea

deux propoaitiona. ,.
-^

The following waa the written judgment of the Court :-^
Ifv^

"TheCourt* * *• /, '

Conaidering that at the time that Joaept^.Dueloa waa put in inaolvency hf9 waa

indebted unto Alexander Walker in the aum of $4,262.24, and that by reaaon

of the inaolvency of the aaid Joaeph Dudoa the aaid Alexander Walker, having

filed hia claim againat tl^e eatate of the aaid Joaeph Duolba, became entitled |o^ a

proportion of hia claim on a dinaion au marc la Uvre of the proceeda of the eatate

between, all the creditora of the aaid Ducloa
i /,

And conaidering that the reapondent aold to P. E. Labelle the atock in trai^e

of Joaeph Dudoa for $5,075.91, payable by three promiaaory notea endoraed^by

the aaid Alexander Walker

;

And conaidering that the aaid P. E. Labelle having become inaolvent, an^

haying failed to pay two of the aaid protaiiaaory notea, the aaid Alexander Walkait

became indebted unto the aaid reapondent for the>aum of $2,095.80 for the bal-.

ance of the aaid promiaaory notea ao endoraed by him ; . i

,

And conaidering that the aaid Alexander Walker could nol1>yJiW claim thai'

bia indebtedneaa to the reapondent wa»4ompenaated by the larger amo.unt which

waa due t^ him by-.the inaolvent eatate of the aaid Joseph Dnoloa

;

And conaidering that the aaid Alexander Walker aubaequently became ioaol*

Tent, and that by hia inaolvenVsy the aaid reapondent, having filed hia claim

againat tike eatate of the aaid Alexander Walker, became entitled to a proportion

.
of hia claim on a diviaion au maro la Uvre of the proceeda of the eatate between

all the creditora of the aaid Alexander Walke^

;

'

And conaidering"that the re«y>ondent baa received a dividend.of $845.48,00

hia aaid claim out of the eatatd o/ the aaid Alexander Walker

;

And conaidering that the aaid Alexander Walker baa been ooQocated ^n the

eatate of the aaid9oaeph Ducloa for the aum of $596.58^ and that this collotetion

doea not enure to the benefit of the aaid Alexander Walker personally, bat be-

longs to hia aaaignee or to hia repreaentativea, and that the aaid dividend due and

payable in full by toe reapondenia cannot be oompenaated by the daim of the

aaid wapoadaat agaiwt the iqidwt aatata of tl>a aaid Alaxaadar Walkw ===

' ili^C
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And 90Daid«riog thai tfie ftapond«n», who hu no privilflg« for th« payment of
hia |ai(| olaiio, h«?ing:«lr9adj received bia dividead on the eatate of the aaid
Aleunjer Walker iq tie a«m« proporUon aa all the other orwiitota of the aaid
Aleun«(er Walker, by reuining the aaid dividend of $596.58 in oompenaaUon
of hia a<id olaim would thereby obuin an undue preference over the other oredi-

tora of 4be aaid Alexander WallpMo thf extent of the aaid aum of $596.58,
whioh l|e would r#6eiTe iii exoesa of hia proportion of the aaeeU of the aaid
estate;'; •;

: |'

Aad''0onBideriipfg that there is error in the judgment rendered by the Superior
Court letting at Montreal oti the 21«t of December, 1877, by whioh the said
sum of (|596.58,/or whiol^ tfie aaid Alexander Walker ia oollooated by the divi-
dend ah^t prepared by the respondent in the matter of Joseph Duolos, insol-
ent, h^s been declared compensated by •-^Aame ambunt out of the sum of
2,a95.^0 due to the respondent, assignee to the estate of the said Joseph Dudos,
by the Mijd Alex^jnder Walker

:

'

This Court doth reverse tho said judgment rendered on the twenty-first day
of Deoe^r, 1877, and proceeding to render the judgment which the said
Superior Court should have rendered, doth dismiss the contestation by the re-

• spondent of the said collocation j)f the said Alexander Walker, and doth oopdemn
the said respondent in his said capacity to pay to the said appellant tht^coats
incurred as welU«kthe Court below as on the present appeal." ?

.
(The Honor^blfltf r. Justice Tessier dissenting.)

%s

rji^^ -.
-•

,
Judgmentofl3.C. reversed.

Judah d! Cp.f'tat appellants.

'^40/rton d^ Co., for respondoW
'

.

(8-B.)
.

*

'
.

^
.

Wiiktr

'm

^ SUPEKIOB»COiy^, 1879.

HONTRBAL, 9tb JULY, 1879.

Coram Maokat, J.

^ No. 1017. •

':: 1 Prtooit vs. Cau/^iV. „fl

Bmlo :-Th»t wltnenneglMUagto appear Ustan an aeeoantant appointml by th« Court, la ota-
dieiic«toa«u^paniadul7MrTedonliliii, UguUtr of Mtntempt. ' /

PibCuuam.—This is a rule for contempt against the defendant, for n^l4ot-
ing to appear and give evidence before the aooonntont Appointed by the Qbart
to report on the acoonnts in dispute in this caowf in obedience to a mhpoeM to
thM enddalj served on him. And, as he has failed to addace any rMsonable
«zoiiae for his neglect, tho rule is declared absolute.

iacorte <fc (J/^sXy, for plaintiR %
Lorat^tr diCo., for defbndant. ' ^
•(1),

..
,. '

. ,:...../

Sale for oontempt abaolote.

'^.
'X'
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HUPKRIOR COURT, 1879.

V MONTRRAL, Otr JOLY, IHIO.

,
Cwnim Maokay, J.

'

.

No. ai30.

MacClar,„yhan ct tl. w. Thr Ilnrhour Commi,,U>mr, ct •!., * MacClana.
ghan, ploiotiff m t//#. v». Ihhamel et •!., derendanta fn »/<«.

Hub .^Th«t the proomdlBRm dinvfu duM not rmiulro l«|| dayi pruvloiu wttIm.

Per Curiam :•—Thi« is hearing oo an fxcfptkm d h/orme. The quea
tion submitted thereby ia whether proooedingH en diiaveu required to be
served ten days previously to their presentatioti to the Court. Artiol* 196 of
the Coileof CO*, require (he party disavowing to proceed without delay to
have the disavowal declared valid, and there is nothiDg in the Code providing
for service as in an action. I hold the service, theeeforc, to be good, and dis-
miss the exception.

' / Exception d la/orme dismissed.
Dohtrty <t Dohrriy, for plaintiff rft dimvevt. Ji^ \

Duhamel <fc Co., for dofeivdunt en ditaveu.

.(8.B.)

COURT OP QUEENS BENCH, 1879.

MONTREAL, 5th FEBRUAfty, 1870.

Coram Hon. Sm A. A. Dorion, Ch. J., Monk, J., Ramsay, J., Tessiir, J.,

Ceo8«, J.

•
• No. uaf.

WORKMAN, ',

BEN.VYiTAL., L

JlikPPB|.LANT
;

"r^-^ RSSPUHOBHTS.

BiLD :-Th«t • Hjtht glron to an Intended wile by a contmot of inirria«e, In caw slie (trtvlm ber
iatendM biuband. to tli*> le||«l Intereitor one-third of the proportj and aaota belonglBK

I to >>U « MicceMton and ratatnf," cannot bo pxoreiied during tlio llfptlme or the huaband,
agalnit the property and eitat«« aMi«n«d by him under the Insolrent Act of 187fi.

,
The appellant is the wife of Henry Mulholland, an insolvent under the Insol-

vent Act of 1876, and the respondents arc the inspectors of his estate duly ap-
, 'pointed under the 'Act.

' By the contract of marriage between the insolvent and his wife it las deolSre«|

that he gave tt^er (provided always she should survive him) the sum of £25oi
/ or, at her optioi), the l^al interest of one-third of the property and assets boloogt

ing to his " Buccesaion and estates." :^ i^„ ^ .

.''

After the said Henry Mulholland so became an insotvent, the q>peiluit hoti-

/ fied his assignee that^be declared her option to have the legal interest, eojoymest
or usufVuet of one-third of what she designated " the personal estate of the said
IT—-— -*» .. ii . „ii , 1

»

r
Heiify Mulholland.

M-
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The •ppell.nt sub««qa«ntlj filed , cl.in, on the e^Ute of the Inwlwnt. btMd ,rorton her .aid dccl.r.lt,.n of option, in whieh »ho .pociBod the Tariou. propertie. ». '!'

and .Met. which .he oo«,idorod uffcct^d bj thi. deolurution of option, forminK »
gr.nd total T.lue of rilT.Qlfl.flfl ; .„d .he oUimed, .. ,„d for her e-timafed
«lu. of her contingent Intoreet ip thow propertie. .nd^Mot*, the .urn of
f4(J,000. • ^^
The Innpeotoni felt it to be their duty to oont«Bit thi. claim, which they .coord-

ingly did, .uigninK the following reiuion. in .upport of their oonteHtotion :

'• Thot the .aid claimant hath not any ri«hu under the contract of marriage
in aaid claim referred to, which she ouo prowntly c«erci«» againat the catate of
her husband in wid claim mentioned. ^

" That the gift in Mid claim and contract referred to waa and \n a mere droit
ou gam de mrvit, to con.iat, in caae only the 8aid claimant ahall aurvive her .aid
tuBbaml of the sum of £250 eurronoy, or, at her option, of the legal intereat of
dne-third of the property, moveable and immoveable, debt, active, mortgagoaand
oascta, belonging to the HDcccaaion and oatate of her .aid huHband, that ia to mt
which may be found to belong ^o the .uccc».ian or estate of her husband, at the
tiiue of hia death. \

" That the option aforoaaid can only be Ml/exercised by the auid claimant
in caae ah* aurvive her said husband, and o.ily afto^ hia deceaae; and that the
pretended option which the said claimant daimf to have exerciaed under the deed
of the 19th day of December last referred to in said claim waa and ia illegal
null and void, and, cons«juently, the Mid claim, which ia solely baaed on said
pretended option, ia entirely unfounded in law. And the Mid3|»peotor8 lastly

,
Bay that they expressly deny all the aUegations of Mid claim whli are not here-
inbefore expressly admitted to be tntf."

\
The ease was eventually tried Ito the Superior Court a£ Montreal, before the

Uoi?. ^r. Justice Maokay, wbo rendered the following judgment, on the 4th
daji^ofJane, 1878.

^ o
,

•* ^^
";fhe Court * * * oonaidering that the bankrupt Mulholland was

known by the claimant Aan Workmw at date of her marriage to b« a trader
exposed to the vicissitudes of trading, and yet abe stipulated for a poaeible emolu-
rnent w|iich^could not be and canoot be truly caloulated or exactly known till
the death of the bankrupt Mulholland, Mid emolument dependeht upon wb»t
property should or might be left in his succession by him, Mulholhuid. at fail

~
death; A

"Conaideripg the claim now being adjudged upon is not named in the mar-
nage oontraet Ibr a sum of money, or for dotal money or a debt H terme and the

^

mass, oi^co;yM upon or against which the ckimant makes claim upon the pend-
ing bankruptcy pyxHseedings, is other than the one upon, out of, or against which
her marriage contract gave her right to claim, the Mid oontraot giving her the
nght to make option of part of the maas or corpus of the sucoession of Mid H. •

JHulholland, provided she be living at hie ieath;
~^^

" Considering that the uaufroet orjwiwonce stipulated in favor of olaimsnt, it
her option, provided she survive her hnsbind, Henry Mnlholland, wu end is not

'

of «HY name.^ ftnm nf mnn«y, or m.y be loft io bu aueuuwiioe ht U^*, Mulhul-

•(•I.

t'i

'%

9

rr
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land life death, and the safd usufruct orjouUaince, as stipulated, in not to con-
trol or affect the di8trH>ution under the present bankruptcy proceedings, nor to
be provided for, or vilued in any way, as is (without right) claimed by said
I)ame Ann Workman

;

" Considering that the claim of said Daine Ann Workman is not such a one
as could or can. be barred by any discharge obtained by the bankrupt, Mulhol-
land, as result of or by or under the proceedings in Insolvency against him, and
80 the said claim was and is not called for, and is not to be allowed

;

" Considering that under the claim of the said Ann Workman, as made, we.
have not to deal in any way with the gift in the marriage oontraot of two hun-
ted and fifty pounds ; and that the contestation of the claim as formulated is

%ell founded :—Do^h maintain said contestation and reject the claim of said
Dame Ann Workujari, with costs distraits in favor of Messrs. Betbune and
Bethune, attorneys for contestants.'-' ' '/ '

It was from this judgment that the present appeal was instituted.

Rahsat, J. The female appellant was married to Mr. Mulholland in April,

^®^^^''*'' ^ ***** marriage a contract was entered into between them, by
whiohlffas sltipulated that, should the said Ann Workman survive her said

-husband, she should be entitled to the'sum ofJ£,25Qej., or, at her ^option, the
legal interest of obe-tbird of the properly moveable and immoveable, debts
active, mortgages apd assets belonging to the succession andestafe of tlie said
Henry Mulholland.| If there was issue of the marriage "^she was.only to have
the life enjbyment p{ it, but, if no children wefe born of the marrij^e, then she
was to have the £^50, or the one-thlijl of the estate in full property. The
marriage contract-i stipulated, for the security of this^ donation, a general ,

hypothec, which wis registered by memorial th^23rd August, 1843.

:
Mulholland becatae insolvent, and his wife filfS a claim on his estate for what

sbe calls her contingent or conditional rights in case, she survives her husband.
This claim she assumeslo^be probably one-third of ail her husband's possessions,

without takingJntSconsideration his liabilities, and she contends that « divi-

dend amotinting to one-third of the active of his private estate should b6
until the event should determine whetber she has a gain de survie at

all.. I am astonikhed that, having taken r up this position, she should have
stopped short thije. If her pretension is founded,jt would have required at ,

least one-half of the estate to protect this imaginary right. The ftot is she
has nd right to any determinate thing but that of which Mulholland dies pos-
sessed during her lifetime, if she abandons her option of £250 cy. It is his

death before hers which not only constituties her right, but which determines of
what it shall consist. She has lio more right to an artiela of the estate as it

now stands than she has to all the property sold to her husband since their

marriage. Nor is there any other mode of fiiing » valu« for her contingent
claim, except as ilegards the £250, for it not only depends on the accident of her
husband's pre.de(|ease, but on the eventuality of his possesriig anything when he
dies. There is no measure for such a chance. /
To this I mayjadd that I very much question whether the marriage dotl^

c«tat»-wUhoat-deduottng the debtgi CaVi^be-

>./
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Mid that a man « assets belong to him without deducting hi^ debts ? Again work«.»would a general mortgage for an obligation totallj contingent in amount bo ' „ "-

T

good under the old law? But on these questions it is not for us now to
'

ttprw any opinion. The judgment appealed from is, therefore, confirmed.

' ._ -, . ^ „
Judgment of S. C. eonfirmed.

_^^W1e»Mt,t7o., for, appellant.

Sethu^diBethune, for teBpoadentB,

(8. B.)

-^

^ -f
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COURT OP QUEEN'S BENCH.

MONTREAL, 22sD JDNE, 1877.

Coram Dorion, C. J., >Ionk, Ramsay, Sanborn and Tessier, J J.

''
":'--. '

,

No. 166.' '

' Regina yi. Bain. * /

.,H.tBr^l.Th.tt,.e.'trUI,"wHW„th. me-Ding of C. 8. L. C. e. 77, .. 67. U not terminated untilwntence 1. rendered, .nd•" q»e.tlon WW* hM itfi«.B on the tri.1 " doet not nocoMtrilymean a q„e.tion th.t wm r.l«Kl .t the trial, but one that took it. riw at the t^ «dtherefore a point not mentioned by the defence may be reserved by the Court
'
h^/'r-H*!^'

"° ' iri'^ r*' *" *^'""* *" <^'«*'''* ^^"^ •"•''»' t^e oouTictlon to bebad, and the quettion has beep reserTed whether a npw trial Hhonid be nanted a newtrial may be order«l IneaMi ofmUemeanor, under C. 8. h. C. cap. 77. ,.68. m. 2 -theau hor y given to theCourt of Queen'e Benc^^" to make .uch other orter a^ jisfice «^

.rtS^';si':f|:uKr"""*"'''
"^'' ^•"-'" ""^ op..ion„fthertX

^.IU'l'.f
°*"17'^"" ?° *"" """"*' *»' I*'J"'y *" '»•"'' ^^"'^ 'he awlgnment of Mr-Std «'::^« •"""Mr

•''''«'"'«•"' «>"'"« "P l»«rt only of What the defendant

irJdlo^?
onUttlng a qualifying .Utement, and the evidenceon th»flr.t«ount wa. oo cob-tradictory M to leave room for doubt whether the Ju,y would have found a vordioVof

CLatifU^.'Z':'"^';'';*^.^''"'"-
*"'•'''•' '•'••'''^^^

fact that if the flnt count bad stooa alone the verdict could not have been touched,

.
The prisoner was indicted for perjury. Two'perjuries were assigned. The

first set forth that "the saM Dowps (meaning Henry Downs) worked contin-
uously, with the exception of perhaps a day, or a half a day, for the said firm of
Thomas Riddell & Company ^mejtning a commenSjd firm doing business in the
city ofMontreal during the month of September, 1^), in the ofli<^ of the said
firm m Montreal, during the whole of the said month of September, 1875, up
to the date of the issue of the writ of attachment {u insolvency against the said
firm (meaning the said firm of Thomas Riddell & Qo.%to wit : the 23rd day of
September, 1875, the said Downs (meaning the said Henry Downs) worked
hard and faithfully for the said insolvents (meaiiing Thomas Riddell and Alex-
Mder Riddell, the co-partnejrs qomposing the said firm of Thomas I$idd«U & Co.)
during the period (meaning ftrom the first to the twenty-third of SeptemW "

1876)." The second set forth that John Livingstone, of the city of Montreal
accountant, did not work at all in the o£Sce of the said firm of Thomas Riddell
& Company during September, 1875, whereas in truth and in fact the said

„ :!!-'l'.!"^^"^
'' '^^!^ ^^'^ "*'"' '^^^^^'^ °^ the saidThomM R.MHaU j^ Qdi

in theisriy of Monlreal daring the month of September, INSrSm the fiwtt*
I,:A

- .^,
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the twenty-second of the said month of September inclusive, with the exception

' of Sundays and four or five days in the middle of the said month of September."

The defendant was convicted, and moved for a new trial on the ground that

the second count did not set forth the whole statement of the deposition with

reference to the fifct in question, and that the verdict was against the weight of

evidence. On the part of the prosecution, it was urged that in this Province'

there was no such thing as a new trial oven in misdemeanour, and the caselof

Beg. V. Bruce, 1 L. C. B., 117, and the case of Beg. v. Dougall and another

were cited. 1
"

This motion was heard before Dori6n, C. J., Bamstty and Sanborn, J J.,

who reserved the case for the consideration of the Court. The reserved case

set forth what had taken place at the trial on the re^rt of the presiding judge,

as follows

:

- '
"'

" Thejudge-whiTpresided at the trial drew the attention of the jury to the

two counts. Ho explained that the evidence as to the first count was very

contradictory, and probably would give rise to a serious doubt. With regard

,'to the second count, the > Judge told the jury that they were at liberty to look

a the whole of the deposition which had been read to them, to determine

.

v^hether there was a deliberate intention to mislead, and he also remarked that

there were words in the deposition which tended to deprive the, Eitatement

impugned of its absolute character, but he did not draw the attentton of the jury

to the fact that the sentence on which perjury was assigned was not given at
~~

full length, but that only pertain words of the sentence were selected, this point

not having beeiijnentiQnel in the defence." WUh the reserved case an extract

of the deposition of the defendant, on which the second perjury was assigned,

was returned, so as to enable the Court fully to understand in. what the defect

in the second assignment consisted'; The extract was as follows

:

'< I mean to say that he did not wdrk continuously there, and I feel confident

'' that he did not work at all in th^ office of Thomas Biddell & Company during

" September at all, at least i/hed[}d, ^e vforked while J was out. I know that

" he had been there once or twice in the store, and especially on one occasion

*' when he law Mr. Downs, while speaking to Mr. Thomas Biddell."

The questions^ieserved were as follows

:

1.' Whether a verdict could be maintained on the second couifkt if it stood alone?

' 2. If not, whether the verdict being general, and the evidence on the first

being so contradictory as to render it improbable that a verdict of guilty would

have been found on it alon%, the defendant is entitled to a new trial ?

3. Whether a new trial should bo granted ?
"

Sentence was postponed, and the defendant was bailed.
*"

Bamsa^, J. The first point made on this part of the prosecution is that the

queslion reserved was not raised at the trial. The scope of the words pf our

Act was carefully examined. a few days ago at Quebec in the base of the Qtieen •

:v8. Feore,* find we were, all of opinion that the trial within the meHning of tho-

Act is not terminated until sentence is rendered,,aitd that a question arising at—_., \

^^ , ,::. : ^4 : .

-«-»<^-lir».;-p.-M9r
^^

-f~

^ "
.
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the tnal does not neeeaiarilj iiiea|4 qoeation that was raised at the trial, but
one that took its rise at the triat.^The neit^es^ raised was as to the power
«f theCourt to order a new trial.

; This queUtior^qsents itself here in a vay
BomewlR diflFerent froiltwhat it di(| on >he Crown side. There it was contended
on the authority of Bruce's case, and ofa dictum attributed to me in the Dougall
case, that an application for a new trial in a misdemeanour was impraotical^le
under the organiaation of our Co^rts. I hardly think tbese.ooKs bear out the
pretention of the learned counsel for the prosecution. There is ofte^ great
inconvenience in applications for new trials, as Mr. Justice Aylwin said in^ruce's
case, as.there is no mode for the defendant to obtoin a hearing before the Court
constitute otherwise than it usually.is with ^ne or two'judges on the Bench.
Consequently they are practically useless, unless the presiding judge helps the
defendant by suspending the proceedings in order to obtain the presence of some
of the other judges. This of course the judge will not do unless there is some
serious question raised, and he will not for form's sake re-Bear a question he
has just decided adversely on the merits. This does not put the defendantm a worse position than i^ England, where he would have to ask leave for
» new trial. This' is all 1 could have said in the Dougall case, for although
the dispositions <^f th^

• - - .
-

° ' s

have no doubt t\

'Itain.

aw ^re far. from clear, and seem to ignore new trials, I

^^^ bmmon law right subsists. The case now being before
us on a reser^BW^the question arises as to whether this Court can order a
new^trial. I^ppiVr^Qf the.Qneen v. Feore, which I have already mentioned."
we decided that the authority given to the Court « to make such other order as

^

justice requitts" includes the right to order a new trial. In further support •

of the,view entertained by the, Court in that case I may refer to a passage in
the 12th Ed. of Archbold's Cr.*Pld.. edited by Jervis & Welsby, written very
shortly after the passing of the Act 11 a^d 12 Vic. cap. 78. The writer says
It "is the greatest improvement which has perhaps ever been made in the
administration of our criminal law, so for as relates to indictable offences. It
gives a defendant the full effect of a writ of error, speedily, and' with littlfe

expense to either party, Ac." ^
" >

The serious question is whether, ^nder the circumstances of this case, a new
trial should be granted. I think tlfe Court has a^wide discretion to exercise in
granting new trials ; but in criminall cases they should only be granted in very
peculiar cases. But surely, it is not a mere ornamental portion of the law, to be
talked of and never used. In this case there are some ^wints of an exceptional •

character. The second statement on which perjury is assigned is not fairly
set up in the indictment, for what defendant sajd is qualified by the last words,
which are omitted. In charging the jury I pointed out that the jury should
consider all the other ^parts of the deposition, which had been read, in order ta
determine whether the statement was wilfully false; but the jur> was not
charged pointedly, ^s to the fact that the sentence laid as false was not complete,
and indeed this point was not alluded to at the triil. It is evident that if the
attention of ihe jury had been called to this matter it would liavo been impos-
sible for them to have affirmed the negative averment, and if they had , theitL

'»

!•

>

yerdlot iroujd, so lar, blive bee^ oontraryto the evidence, iind the defendant, if
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«4|lwf there were no other eottnt,- would be «n^itled to a new trial. The ^iffioultj

Biri^. > aVises as to the first eounU Ifit stood «lone the Terdict^oould not be touched
^-^ for as it ,was said by 0. J;; Richards, in the oaie of Chubbs (14 U. 0. Rep!
V C.^PI.), it is no part o^tlio -duty of the Court to act as a Court of Appeal frb^

; the decision ofthe jij^y. But the case is somewhat altered by the existence of the
second count. lurUie absence of any direct charge that the tru^h of the state-

mont alleged wi»s» s

what influence the evidence as to the secpiid cgunt may have had on the minds
of the jury^, and how far it may havft served as the motive for the general verdict.

^25k This uncertainty is further increased by th«' fact that the evidefnce .en the first

' count is so conflicting' that it scarcely seems likely, had* that count stood alone,

thit^^the defendant i^ould have been convicted. Now the rule 'of law seems
to be dear that, wbcA the interests of jiiBtice require it, it is within the

"";^- discretion of the Court to gn^nt'a new trial. Rex v. Mawley rfnd othew, ^Term
.Reps., and the interests of justice Wifl be held to require it when the whole

j5 „
issue is not fully presented to the jury for their decision. In thd oas9 Rei v.'

,^nas Maiden (4' Burx.) Ld. Mansfield said. ''the question h:i8 never l>eeb-

^Before the jnry," and the verdict was set aside ana a'new trial ordered. I am
^

thereforje of opinion thsyt the verdict should bo ^et aside and a new trial ordered.

'^ • The verdict^ is therefore set aside and anew trial is ordered.
' '•

/ DORIOK^ Pv J', concurred,' because the evidence on the second count might
•have tended i^ the disadvantage of the prisoner in the min^s of the jury.

MoN^j.J'. 1 harve verygreat difficulty in concurripg i|i the judgment. My
mnin and only reason for doing so is that thd^Judge "who presided at the trial

'thinks'it|iossiblethat injus|^ce may hate been done. TheFre were two counts.

The seoopd count 'did not dj^lose all that, the prisoner, said, and the Judge who
presided says that he did not draw the '»ttentio% of the jury to that fact. But >

Uie Evidence upoQ the first count was perfectly ^ood. The verdict was a general

veHict, ai^d'a general verdict is good wher« one count 'is good. It does not iseem

to me that tliere was,^that 'description of injustice in this ease which should in-

duce the Court to grant.a n^sw trial. This applioation' foE a' new trial is neither

Vbore nor less than an appeal from the decision of tbl jury to the discretion of the

Court, and }t may create a dangerqus precedent. -On the other handj'there was
-'an indictmebt frame^, and the i^e^nd count of this indictment stated part, only

of what tlie prisoner said. ' If the whole statement had been give^ the indfct-

ment would have been demurrable. Thejudge presiding says the evidence upon
the second count may have influenced thejury in .their verdict on the first count.

For this reason, 1 concur in the judgment ordering a new trial, But it is not with-

out hesitation that I do so. • '
Sanbobn^ J..(<2t#.) I atn unable tojsoncur in Jlhe opinion of the majority.

The case"was carefully presented at the trial on both sides, and the facts were laid

before th^ury with unusual oate by the Judge. I have a personal knowledge
that the jurors were all of a^ high order of intelUgenoe. There were twa state-

ments of the pri^ner ootaiplained.of. Th)9 {seoond had reference to the pn^senee

ofaperton during a particular time. Thid was not completely set out, the'

Estementrbeng omntedv^ Bnt~thi8- ol^eotion does' not'touofa tl}6 firsts

^ nV.
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ot a defect n*nother count, particularly when I am in a position toTv frommy p.nK«al knowledge of the case that no injustice has bSie Under theeircumstancea. therefore, I feel obliged to disaent. ? T
;.^

Verdict Bet aside and new trial ordered, Sanborn, J.," disaon'iing.' Jlfacwi(v/er, for private prosecutor. . ,

^./'a^nuWoandj;. Car<2\(2.C., for prfeoner. ^
'

<

(J.K.)

\

Itegiaa
Tl.

COUlR SUPEKtEUllE,.4876.

IBERVILLE, »"dECEMBRE 1876. -

Clortiw ^Chaqnon, J. ». *

,,
•

|..
-

.

v
. -f.v No. 36.

^t^riUe^IIelert,VB.NazqireMinardditBeU€rbte.

Juei f^lo Qoe la pr^criirtlon,' sou. I'anoion droit, no oour.it pu contr. 1« ri.i„.„
'. non, tu »ujet de lean, d^oltt immoblller..

^^ * " nilneur8,.marl*. oil

# *"• ^''®*°" ''*'»«'«»•'«>'». coinme SOW) lenfiuveau lemiii.nr/.m.»-i ..w.

Borvcr Ic. privlMge ot hypoth*que du vondcur. » ien^S d1^ ierni£tnT!!:, poescMlon est ouverte et publlque, mab aui n'. in«.i.V,x
'"'",.°***"*"' ^pnt la

' q»'*prt8l'enregl.trome»t 5e tel'acte^rve^.
'"*'* ^'»'<"'« !»'««<I«WHo-

r
4o« QU4i le» Int^rCU annuela gont dlstincta du cani(il dont iU nnov^nno^f ..

''

\

^«r^
P»'AM.^Cetio pbursuite est en d^Iar,tion d'^Vpo<i6<Jue, p6ur ^a part \

' i\ tn '"^iT^"
P"^ ''T^ terre vead^e par Jicitatiln volpntair,/i

l;:lTrT f ^''^'^j™.'*-^^^^^ La Wtda^p^re^Tevait luUtr
pay^e a HMnSme^t celles de sc/entatit^ A kj, fi^ de majority, ^ulls fus^ent ou^no^ pour^sparihaHage, i moins q^'il fteT^t autro^pedt ordonn^ en" justiceLa dejAndertfsse .est>ari^^dep«is 1844, ^t cfie <Stait majeureWi I'ini

-titutiOD delcette action, depuis vingt-qiiat^ ans. ^. '; '. " - < -^

i Ledifoi/deurai^nda^a'cetteaoticMipardiversesi^^^
,.

,

Par leptemier^ij pretend- que laTdclamationle la demand^resse est ^teinte,'v»qu ^lle ekt man<Je depuis treute an8;et;^u>Ue n'en a pas fait plutotldemande

V ?tfai8«omke>x5etlp pi^scriptionite <K,u4pa^dura^^^ minority, ilVeh suit*
.. quelle ICapbetre 4^^^^^^ «» d^biteur personnel niau tiers ddtenteui^ OrWtte Prescndtion |i^ant>commence avant noire Co'^, qi^t Stte r6gie'pat lei

jois anttoeuifeBiA ctf Code. Code pivil, <irfc° 2270. >*S '• : -

_

II fautdoJo w^ercherk do^^^^^^ de l'an«i^.tt «*t relativem^t a' 1Wino-
tion du droit tiaAi^n par voie de prescription trSnteJllire quanfuux mbeurs.
^Laprescr^tioa^^teit-riledog. wjBcnd^^

^^ nnmme oU.

\
'*\

"f*T- « ..

'

I,

'. '

iesi.aujouraTnii pfar notre> 0ode et^ar celui de la^FranceZ

i^i' »

• 1 I
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Hubert
Tt.

Jftaard.

^. Le droit rOmain,aTait do p^ que h droU. tnoqtin, la pupillariti, Qom-
'^

pronaY)^ lea ii^pubdrcis jas^u'A.quatone ana, et lea minturt pubire$ -xtvi adultet

. mineurt.
^

^- i'
',

Lea premiers' ^taioot sous la gouvorne d'un tuteur et lea seconds, sous

celle d'un ouratear.. Les premievs ne subissaient pas Teffet de cette prescription

trentenaire, mais les derniera le (jubissaient aveo biSniSQoe de restitution.

Sous le droit franfain, oette distinction n'ezistait pas et la minority s'^tendait

ii vingt-oinq ani«. Le mineur 6tait sous le contrdle d'un tuteur, quand il y avait

lieu, tout le temps de sa minorit<$. ' -

Les jutisconsultes etaicQt divis^s sur I'oppoatpnit^ de raspendre ou non cette •

presori^on quant auzipiineurs. II en dtait de m€me des diff^rentes coutumes

:

ce qui ^tait cause de nombreuses anomalies. La coutume de Paris et autres,'

ddcidorent de faiaser sommeiller oette j>resoriptipn tout le temps derla minorkd

:

iSe qui etnblit le droit commun deja France A, cet ^gard.
'

\|

Tons les auteurs sont unanimes sur ce j>oint. In coutume dd Paris dans^s
articles relatirs aux prescriptions longi tempor^s, €mploie toujours i. ce sujet.W

trds-iV propos, les mota entre dgit et non priviUgUs. »

Cout. de P. t. ler, arts. 113, 114 et 120.,

Domat, De la restitution des mineurs, t. 2, p. 273 (Ed. de Bdmy).

Sur la divergence des differentes coutumes, voir Guyot, Bep. yo. prescrip-

tion, t. 13, p. 330 ii 335 inclnsivement .

'

. Pothier, Traite de la Prescrtption, t. 9, No. 142, p. 369 et No. 163, p. 375.

(Ed. de Bugnet.) \
Mais le ddfendcur pretend que le mariage ayant ^mancip^ la demanderesse et

lui ayant donne le droit de rccouvrcr sea or^anccs, la prescription doit atteiodre

cette dcrni(&rc depuis Tepoque de son mariage. » /

C'est ici le vif de la question. Jja doctrine de I'ancien droit etait que la

prescription devait etre suspendue tout le temps de la minority, vu que les mineurs

n'etant pas faabiles i& agir pour euz-mcmes, qo ponvaient souffrir par la faute

de Icurs administrateurs. "

Ainsi, tnalgrd les declarations formelles de I'ancien droit, s'il ne s'agissait que ^

de creances mobilieres. Ton pourrait croire que le mineur mari^ aurait le droit

d'en faire la demande en justice ou autremeitt : mais telle n'est pas la crtfance

dont il s'agit ici.

JL'ancien droit donnait bien au mineur ^mancip^, commffffMl' droit lefait

encore, 1'administration de ses biens et la liberty de recevoir un capital mobilier

. et d'en donner quittance ; onais la loi ancienne d^fendait a ce mineur, comme

la ndtre le fait aussi, d'intenter aucune action immobilidre ou d'y defepdre, sans
-.rA

)nr

I'assistance d'un curateur.

P«ur oe^ actions, i^ se trouvait dans la mdme position que le minenir non,

^^mancip6. Or, c'est le Nsas de la jirdsente demande, qui est pnrernent immobi.

lidre, k ie\ point qvte la demanderesse auirut pu ezeroer Taction r^solntoire pour

•d^fftut de paiementda priz dd la dite vente, et oela, sans le concoura de$

.autres vendenrs. '
•

Troplong^ente, t. 2, p. 99, Nos. 623 et suiyants et^pp.^ 137 et 138.

Oette action ^tant,de sa nature, purementr^diled'aprds certains aatenoi^t

-'V--
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<

inixte selori ffctres. il n'j a pas de doute quo la demanderesso ne potVaft pas

clteur'
"'''" """""'^' "'"' "'""' """ ""imge, «ans l-assiatanoo d'un

Troplpng, /oco clftato, p. 131.

.
La demanderosse so trouvait^donc dans la mome position relativement A octtc

notion quavant son ^.nadoipation par lo mariago. Cost precistfmeot oetto
impossibility dagir du miqcur, qui est la raison pour Inquolle I'aacien 'droit '

. arait d<53r6td en sa faveur la suspension d6 la prescription.
II en ^tait ainsi du mineur dmancipd, puisqu'il ne pouvait agir sqns ouratcur

^dans les actions immobiliires.
r b

^

D'ailleurs le privilege lui-mCno consorvo par Taote do vento, constituo un
4roJt rdcl ct immobilior.

"

Or, il suffit qpolo mineur non 6m9ir^ip<rno puisse etro appeld A oxorccr un
droit d action .mmob.lior, dans la Vuo de oonservor oo flroit, pour me forcer A .

• ,'"''? '" "'"'^"^
'^•»'',"°>RJ5 «5tant.dgalcmcnt dans I'impossibilitd d'exercer ses

droits immobihers,' doil aussi jouir du bdndfioo de la suspo^sion do la prescription.Ce bdndficc 8 apphquo i tous les mincurV dmancipes ou non ; et notre Code

conte ouT"'
'^;''"'?''«" ^"^"^^ o"^ ">!"«»'«: la-prcscriptionpe court done pas

.
Code CiviJ, art. 2232, parag. 2. '1

*

Troplong, Presoription, t. S, pp. 314 et 315.
Mesld, Traito^cs Minorites, p. 5<}. -s. - *v

Ddduisant dou|dcs trcnte aundos dcouldes dcpuis l7mariago do la dcmando-
/esse, jusqu a 1 in^itfttion do octto action, lo temps de lu luinJrite 4 cotto dor-
more, laT,rosoripli.„ t^ontenaireji'oxfsterait plus,ot, par conk«qucnt,-sa crdanco
pour pnx do vento ne scrait pas presonte. * \

Cette exception du defendour doit deho Ctre ronyoyee.
-

.
•'

\
'.''-' '

•« *-.. .-,.•.„•
Par sa secondo exooption, lo .ddfendeur prdtend que lors de J'cnregistrement ^

de 1 ucto do vento par Ildbort A Goyette, il etait en possession ouverte et publi- - %que du terrain dont il s'agit, comme ses autpurs .Charles Metiard-ot Alexis
Menard ditBellerosc retaicnt aupuravant.^ II prcHcnd aussi quo quand mCi^c '

son propre contrat ou colui do^s autcurs, n'aurait pas^dtd enfegi^tre; lour pos^
sos^on, au moment de I'enregistroment dft I'aoto do Tonte on vortu duquol la
•domandoresso rdolame, dfait plus quo suffisaate pour andantir I'hypoiliaue o«

'
-

pnvildge qu'ollo aurait pu avoir sur'le terrain on question: cet acte u'ayanfdtd
epregistr6^qu'en 1876, quaranto-trois -ans apris la ditb vent^ conSentie par
Hebert i Goyette.

. ,

*^

Cet^ prdterition est encore mijl fonddc; car ila'agit, comme! oiiWvoit;d'une
vente/aiteatantrOrdonnancedenregistremont.Or,Dar cette Ordonnancfettoutfe
obligation, droit, privildge,^ «» /brce fe 31 dcMbr^ 1841,^at la *ns4.'
vation duqu«l ua immoublTItait hyp6thdq«d, a-Jstre enregistrd «n aucZ .

tempsleouavantblernovembrel844; mws s'il nli'a pas dtd avant cette der-
ii!|iejate,jle8t gana nuQWH effet ^rdgifrd do toot sabg^guwVaog

mb«rt
w. t \

}
M«oarA

dont la rdolamation a dtd enregistrde avant telle obligation, d^pit, privildgc, etc.

V'

n\

* L
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SAR. B. C, chap. 37, see. 3, et m. 2

Moia iti, ni lo dtffendeur ni aos auteura, n'ont jamais enregitti^ leurs droiU,

si oe n^st depais faction ; de sorte que d'apris I'OrdonnaDOo, la demandorcapo

dont leUtitra a (tt& onregistr^ avant la date de renr^Mtremont dea iitrea du dd-

fendeurvl^t de bcb auteurs, avait conacrv^ oootre cux leji privilege ot hypothdque

lui riJsukant do son propro titro. La jiu-iaprudenoe eat UDi,foriiie !)ur ce point.

G'eat aoDO en vain que lo d^fondeur a'appuie aur I'artiole 208B du Code

Civil, quiABO lit coninio auit :
—" L'enregistremcnt d'un dbit r^el ne pout

" Duire dlVacqudreur d'un lidritage qui alora (ct avant la miae a/x force do

" ce Code)\len <5tait en po88cs.«ion ouverte ot ffublique H litre de prbpriita^e,

" iors niCmei|\que son titro n'aurait 6ti enregiatr^ quo auba^quemmont ;
" obr-

oot article m\, d'apr^s lo projct des codificateura, dtait oena^ reppduire le

paragraplic 2|de la section 5, du chap. 37, des S. II. B.4j., n'a qua t||ris-impar-

tattcment rapportd lo dispositif do co paragra^e, qui est dand iea termes

.euivants:—"'Maia renrcgistrcmcnt de tout titre^'une propri6t6 immobilidVe

" ou acto confejututif d'aucune charge, liypotliique ou servitude sur ijune pro-

" priutie imnUbili^re, subsequent au titro dg la purtie qui la poss^deri ouverte

-

" nient et punliquoment commepropriilaire, n'affcotera pasie titro bu lea droits

"do cetto partic, quand mfiiuc lo titro do (die partie *ne serait anregiatrtS

" qn'apres ll'enrcgi^treuicnt du dit titre ou aote subsiSqucnt."

11 tie s'ligit dono dans ccttc clause que du cas oik un titro sabsequent ik celui

d^ la partie (|ui ci^t en possession, a 6t)^ cnregistre, rOrdonnanoo voiilant que

dans unc/tcllo ^ventualite, renre^iiAtrement de co titre ne nuiso pas au titre de

la partity en possession. "Lb'l^giskteur a probablement eu raison de penser que

colui qui 60 i'uit conscntir un tel^titre, dans un .temps <>ii il voit ,un tiein en pos

session /ouverte et publique d'un iiinieuble, est cons^ prendre une gaT||tntie^ttr

cot imnicuble ou 'rachcter h ses risqueslct p^ri

-Mais rien duns la clause que jo vicns de citer, ne pout allcr jusqu'^ affeoter

celui dont lo ,,titro est antdrieor & la possession du tiers. Or ici, le tilre qui a

^te cnrc^istrd durant la possession d'A^zis Monard et du d^'fendeur, est ant^<

ricAr il la possession do ces derniers ct miSme an'tdrieurik la possession de Charles

MiSnard, leur pere.
'^^

L'enrcgistrcment dtes litres de la dcmandcresse,. et au!'d4fenr

dcur et de ses auteurs, doit dono etre apprdoio en conformity de la section 3 dii

chap'itre 37'des S. R. B. C, car le paragraphc 2 do la section 5 du mame c\uC'

pitre, no s'applique nullemcnt an cas actuel. t^
'

/

£n supposant mcme que nouii devrions dire quo I'article 2088 dmt 6tre

considdre en fordo te) qu'il ae lit, et<non pas tel qu'il doiirrait so lire, il n'aurait

pas encore de rapport au. present litige. Car sans aucun doute, le droit rdel

dont il parle et Uont I'enregi&troment ne pciilt affecter le tiers en possession, ne

pouvait etre qu'un droit r^l acquis depuis le Code. Or, te titre de lapeman-

deresse est ^ntericur et au Code et ii I'Ordonnanoe. D'ailleura, ne li|-on pas

I'artiole 2098 du Codet ces mot&: " Jusqu'^ oe que renregistrement da

droit de I'acquereur ait lieu, I'enegiiitrem^nt de toute^cesasion, transport,

hypotheque ou droit r^el par'lui oonaentj, affectant rinnneuble, est sanl effet."

Or, dabs le 6a» actuel, nous avons Alexis Menard comme acqu^reur avant le

dofle ) reffet de w>gooutJNt^^<»!h»Mw-watr614 par lai-diap^

"*<.

.* t ' 'ft
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rcglstremont d'alor^, wvoir
: de U Motion 3 du ohapitre 37 de l'n,H«„

d.t I ar .clo quo je v.en. do citer. enreglstrer son propro droit et oelui de Ch.r 'sMenard, o'est-a-diro cnregistrer son titro d'acquLtion • uutrL^^ u..n^!
cession qu'il for. n'aura pas d'effet vis-A.,is ^cs tier Or l!T a

*"*

un d^ ces tiers et par i'Ais,ren.ent do Ztr^^, «n t Ipr; :^^qu.i„t.oa d« d^Jfendeur u'avait pa, eneore d'eftet atlendu T^^tT^
tr.n,ent ^,r,. Lrtiele 2098. elle a eonserv. sea dr^tr n^teutle

""^'^
tette sccondo ciceptjon sera done aussi renroj<5e.

'''"
111. r .

'

_J_^

. .^ ««(«™ m que 1. l.i „«,rf, j.„, le ,„ j^ ,^„,„ d. prop .Sduii^ t.

Les mt^rfits lui seront done accord^s 4 compter du ler mnnVr IR^a

Cojit Ciyily artfl. 8074 et !i07ft. ^ -"^»—

IMbwt

M4i>artf.

/

«
^

1
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.Sous notre Code, urt. 2250, it domandereRM d'k droit qu'^ oinq km d'inMrdt

;

Hons I'anoioii droit, elle aurait pu on r^olamor trent« ann^ca. Kile aura done

vibgt-Ropt ana d^inl6r6t en tout, iiavoir: vingt-dcui ana aoup I'anoLeD droit et

dnq ana Aous lo nouvoou. Kn' accordant oinq ana d'int^rOt sous notre Code, oe

n'est paa donnor t\ co Code un cffut r«jtroactif qui no dovrAit puH cziHtor, oar lea

arroruguB d'-intdr^ta duna lo cna uctuol sont entidreiuont disjincta du capital el^

fornicnt une or<$aoce nouvc-Uo (|ui dcviont exigible chaque anii^, ot qui eat la

rcprdscntation dca fruit's ct revcnua que I'ucqudrour eat ccnHd avoir itor^ua

eliuquc aniK^o, Ces intdruu prcnuent done uAiasauoa H chaque anu<$o en vcrtu

de liv loi ct non en vertu du contrat^ / & i-

'

Cettc prescription do cii^q ans n'cst pas p1nid<$c) niais lo juge doit y BUpp]<<ec

bar d'upri'S I'urticlo 22(J7 du Code, " la crdunco est ubaolum'ent <ftcinto et nulle

" action no pcut Oiro rc<;uo°apr68 I'cxplfitioH du tomps &if. pour la presorip-

;
tion." V

—^--'—"-
.

'
- .:J /" .

— ——T^-- -
La dcniandcrciwo r^uliitne aussi Ic griz d'une ccrtuind quantitd de bl^ mon-

tionuce ftu contrat dc vcntp. Ccttc dcmande nc sawait Otrc accuuiilio, nttcndu

Vpia^ CO blt^ dcvait etrc paj(5 .nu |i6mtii<5 Lcfort :, co n'cat done qu'uno indicatio*

do phicnwnt en fuvcur dc Lcflyrt ct non au profit dc lu dcmandcrcHse. .

• II y a done jugcnicnt en fuvcur dc cctto dcmiuro, pour le quart du prix de la

vcnte do Frunyois Ilcbert ^ Abrahuin (ioyctte,*^avcc int<!r<Jt du Icr Janvier 184ft

h 1807, ct durunt cinq an^fouH lo Code. ^ #
Ch». Thllxnilt, procureur de la denaandorcssi'a,

° -

./. 7', 6'<»>T«»«, prooureur du dcfcndcttr, ^,

(J. o. u,.)

«". "-#
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\
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'

o th«7 "• '""h
'~ '^"«'" ''^ •""P"' •* R'chn,on.I,nho domicile

r-Wfiero defendant aiG»"«nd"date»" apremium'notV'andai.ri^^

^-^--^ Montreal Circuit Court action brought against him for an a«e«im,nt

oriZtlTtL h"'T' t"
""' ^'"""•^ """ »beright'of action TdTot

Jow„.h „. M ! TiS:"' r*"'"
•"* *""P«"J '""'l ^ »>««<» office. (Eaatem

!^"\°,'^'P»/^'" ""'f''"I»B"rance Company va.Bienvenu%C.C.l3ie
AMur:— Firfe Sam. « ' v ^ ji-
AaricuLATioxo, Facts :AOn applications for wriu of injunction, ar.ie«i.Lni ofactsjire not called for, and, if fj-led, will be r^^jected. (AngufJg The

:^The defen/ant pleading the general issue will be allowed the taxaUon'rf

required to fyle an articulation of facts to be prored hy such witnZeT^, (Malhewson vs. O'Reilly, 8. e.) .
v/ »uvu wunesses.

'~taL''!L"i"'f''' n T'«"^
i-J^nction." (AngusWrThe MonUeaiiporil'a™ and Boston R. W. Co.. S, C ^

i ««^*-

^AsSIONMi-^FlrfeByiDKXCE.
.

•./—••.. "........., ,,,^...^ ,.

ATTORH.B^aS«<,jrt..^^',y^p„^„,^,J !^—
'^—^*^'''''^"^'T^°"*''^" ^^""'^''S^^^^f^e Court

- &I„l rr^'**"*'''*^'"^-^''''"- (Bo"owmanetal.,appXtf& Angus et al., respondents, Q. B )
•i'i«"»iiw,

:-No, lies to the Court of Q. B., from a judgment oythe8ui.^rior Court on an

^.

313

161
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jUriAi.;—Wb«D the c»vdi(ur m«cuU« lilt Judgment withto thi^dtUr ftllowad by Uw
-f^- to apiMa), ba du«« to at ^ii risk and p«ril, and cWnoot, tbcnirore, txaot
'^

grtktc^'Mourily fh>m tba debtor ApiMlUiit ib«n thAbpr^rldtd bjr Art. 1 124

oftbe Cud* ofO. P. (U Compagnle du Cli«min|[d) Per d« MontrttI,

OtUwa M Ucddenul, •pp«lliint, A lliiurgtioin et aI., rcipondcnta, Q. B.)-

" !—No, ll«i to lti«iPrlvy Council, IroniAHnal Judgment of the Court ofQ H. In

» proceeding under the Iniolvent Act of IH75, tince the pMslag of the

OomlnioD Htamif 40 Vic. ch. 41. (Itaonjr et •!., appellitnli, * Moat, rM-

pondebt, Q. ».).., ,
• ....;...»

Ko, lie* from Hjudgiwpt renderwl In* e«M undtf tba iMolrant Act of 1879,

ntler the expirntioD o< eight dnyi from the rendering of the Judgment com*

J '^ plained of, (Johaaton, Appellant, A Leaf et «l., n«|»ondenti, Q. U.)

m « t—The writ of, under Art. 10«I7 pf the Municipal Code, ftrom a deciiiun of a

bonrd of delegntea boniologating a, proett verbal, naed not be servttd on

the partlen who petitioned for the work ordered. (Otntwell et al. vi.

The Corporation pf the County of Obateauguay et al., 0. C.) 363

^ ir 1—Under Art. 1070, a< Atnended byM Vic. ch. 3», b.3, th« writ ofappeal thould
—

-

;, be returned to the V. C. on the flratday of the term followiagthe eiplr-

•' * **''"" **^*^ d.iy« nfter the declaion. (Do.) ? .•

>

I
^ :—The publication of the noticei of the meetings by the siieclnl luperiotendent

> under Art. 794 gliould »)e attested by a certlHcate under oath, either written
" •"

- .(jn the original notice or annexed to it, and parol proof at the tri»l ii tBt

^iillkUMit. (Do.)

,M :—The cerdfrcaie pf publication of notices by a secretHry-tniasgrer and by »

bailiff uu(li;r tUir oaths of office is innufficiunt, auil « piorh rcrhal, of

which thadnoticfs are tliui attested by these olllcerii, will be set aside, even

although). It bv proved at the trial that the publications Were duly made.

0)0.)....:
'.

r. \.

UuiI.DBR:— R'j'i/c RXSFOKBIBILITV. i ,

Capias ad RisPosnxNDUM t-t-IWc Damaoiw
u «• :—The adidnvil for, must imliiato smcinetly tlio came of debt, but need not

neci'ssarily gtAte at what place or when the debt was coatrao^lcd. (Hur

tuhiaeet al., apiu'llants, iVBourrct, rpspondent, Q. B.)

u i< :I-The affidavit for, sliould contain sufficicut reasons, ^to the satiWactioii of

the Court, that the apprehended flight of the debtor is intended io defraud

the plaintim (Do) ...4......».

It M ;_TlieformnfaniiJ..v;t given in the api^udix (No. 42) to articled 813 and

i H13 of the Code of Civil Procedure is sufficient for the orrest of V debtor

under Article 7rt8. (Rhodes vs. Kobinson, 8. C). ...

Ii " ;_Tbe omission to state, in an affidavit for eai>iai, that tiie defcndVint is

perioiiiillf/ indebted to the plaintiff is not fatal, if the affidavitu>tliery ise

disclose o personal iudebtediiesa. (Sheriden vs. Hcnnf ssey, S. C.) 212

« " :—In aucli affidavit it is not necessary to allege where or when the indebted-

,

ness was incurred. (Do)) •

•I " ;_Alleged differences between the allegations of the affidavit and the decla-

ration cannot bil^ raised by the petition to qunsb. (Do.)

-ii II :—The allegation in an affidavit for, that deponent bath been informed by a

per.<ion designated that the defendant " had come to Montreal to attend

the meeting of the Graphic Company, and that the said defendant was

about to go to New York," was insufficient in law to justify the belief

r that the defendant was about ,to leave Canada for the United States of

.
."; _ :^ America, with intent to defraud the plaintiff, h is creditor. (The Canada

Paper Co. vs. Bannatyne, S. C.)

<i II :_A'writ of, cannot be taken out by one alien against another alien (both

parties being only temporarily in the Province of Quebec) for an alleged

debt arising out of a contract entered into in a foreign country, where the
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, 0«»«l,AH»*wi«ft, |troireiitor,M.O.) 'a m

the Ilank M tl«/lr»w.r would b«v,,«.d .her.fo,^ wR.re, at th',lm."f

t^.^h b. .p,«r.otly h..l fundi on de„o.l,, ,|,. bolder could not^cow

61

«3

M
deid (not czecufild under the
iteljr, nnd tli« dr«(l proridci
nolvt'ifcy undei^'tliw Act, (he
but that Ibe creditors "il^n-

n?w coni|>oiitiun deed under
com|Killed, in cue of «iib«equciit

-:(-—r-— tOoA
'CONPkMNATIOR :— p/c fnoLVKNT I^CT or
CoMi'oiiTioN :—Wliero oredllor* ogre'f, by

' InJolUnt Jj^t) to reltfrt-.i> tli

^,
V that, |in cusrtlie dubtor ({'» or.

' . cliilrali of llip creditor* (Uiiu_
,,

1

Y*
\ng tUo deed ihoulil, io^thut c»i('^

\ thf Act, such crf.Htors could n<

... |;;;;^;fne...der...e....ndth;.ecu;i;;;ofne;^^^^

rJ.i %, "7''" ,* «<"°r««""'" on the me™ balance then
«m,iri^ff unpaid to t bon, of tb» original compoMtion, but, on the^r
trar,-, Wou * bf ontitl.. ,o rarik for the full balance uniiald on Zir

CoiTi:— ri(M»BArTte«.
\ • ^'iM^ w"" " AllTICLLATION 0>' FaOTi«.

'
''

Cost.. 8.CfH,rv ko« :-So long «. a (.Uintiff doc, not more In a .ult afler bU Insol-
vency, he cannot be said to contln„o « ...it. «o as. to be bOUnd to give

'

PeuToT
''"" '"

'
"'" '"'""""" "^^ "^ '''^'' "' "* ^^'"^ ^^-

:-Innn action by two co-heirs, one of whom .« a resident and the other anon-
resident. the no,.-re.Kl.o„, will be held to give security for costs. (Hen-

, ,
dcrson et ul. V8, llendersn, S. C.) ..,

" ".:-A private letter, wl,er..by the^lg„',;r7'l.inrand" obtig^e^ad^^^^^
l^

jointly nnd semally, to be respomiltole (or and to Jiik coata':' and damaj^es which inuy be suftercd by the respondents^lRPi., not*,_ ^- compliance with the Quebec Injunction Act of 1878, 31»t Victoria" eh U r ^

8. 4, Which prorldes that a writ of injuhction shall not issue unlesslhe;-, person applyfiiK therefor first gives good acd sufficient security in the -

V ,;
:

manner prescribed by and to the satisfaction of the Court or { iudire

. t thereof (The Board of Management, *c., of the Presbyterian Church rf /
~ V Canada in connection with the Church of Sootlaud, appeHanU tc dZ

bie, respondent, Q. B.) '
' ^

"
«

=-Tl'e insolvent, under the Insolvent 'Act7who'contest8"a'ciaTm'ynhrown^ L-",«""»« an*JriK''t maybe stayed in his proceedings until heshall have Klven
' ; lecumy fbrcosts. (^ re Oerv^is, Ins, Lajo.e, assignee, Heywood, Lm- ' ____;_.. .^^^mt, ft Gerv*is, contestant, S. C.)

, og. "~ ~i~^
Dahaom :-In «n acion^ (br for improvident arrest by capiat ad r«"vonZ<fom,"tbr.

"

'

fact that the debfor acknowledged he was going beyond the seas, and told
-

hb ireditor he^iiight get his money|ln the best way he could, will ba held

4(
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V

if

to amount to rei^onable ft probable cause for the issue of the writ of

eapiiu. (Shaw vs. Maclcenzie et al., IS. C.) 62'

:— Vide Waom.,
•.— Vide Lease. ^

.

:—RlHPOHBIBILITY. _

:—MUNICIPAL COQPORATIOII.
"

DklbIhation :—An action by the creditor to whom payment is delegated is sufficient

j
acceptanceof the delegation made in his favor. (Drummond vs. Holland,--

I

S. U.) 240-

DftsivEO :—Fi</e 'Practice.

DisiJBESH ;—A second seizure may be legally made iinder a, warran>^of distress for a
* penalty, when the things seized in the Hrstiristance.proVe to be insufficient

to satisfy the debt and costs. (Prime vs. Perkins etal., 0, of R.) 250

^OMiciLE :— l-Vifc Practice.

DR4FT :—Where a B&vjf is induced to'advance a sum of money to B, on the undertak-
"

I

ing implied in a telegram from A to B, and exhibited to the ,^ank, that

I A will repay the advance by accepting a draft for the amount thereof, and
the advance is'used to retire another draft for whiA A is liable, A is

' liable to the Bank for the advance, 'though he subsequently refuses to'^^'

accept the draf^. (Dunspaugb et al., appellant, and The Jtolsons Bank, J
"

respondent, Q. B^) ^.
' 57-

:—Where a bank drat't has been altered from'$25 to $5,000, in"9i(dBli manner ,

as not to be readily detected, and paid on presentation by the branch of

the Bank on which it is drawn, without advice' from the branch drawing
the draft, the amount thus paid in excess ta a bond fide holder of the draft

" for value, cannot be recovered back. (The llnion Banlf of L. C; vs. Th«
Ontario Bank, S. C.)....,... a

EJLECTiONS Act(Dohinumi Go.nthovertbd) -.— Vide Appeal.

y

• r=—Tha dominion Parliament had a legal right to impose on the Superior

Court and the judges thereof the duty of trying controverted elections of

members elected tatho House of Commons of Canada. (Bruneau et al.

vs. Massue, Q. B.) , OO^'

:—T'lC rcspoi.up.iv ciuuOt u.pi)i> lu prevunt tlie {>etitiuuer from glviiigevid-

' encein support of cer^tain specified parti^lars, on cthe ground tMit they

were too vague, too general, and wholly insufficient in law, after the trial

has begun and evidence has been adduced regarding these particulali's,

under objection taken and reserved till the final hearing. (Claycs vs.

Bjiker, S. C.) 194

.;—It is competent tii the (HUitioner to amend his particulars, and to add new
' particulars, at a&^time during the trial on sufficient cause shotw to the

satisfaction of the Residing judge. (Dff.) 7^.^ 194

:—It is competent to '\)he presiding judge to postpon,e the trial, <i|fter it has

been begun, until afkr the session of Parliament, thfn just about to open,

should terminate. ^6^. I ,. 194

:—The hearing on preliminary objections, Under sec. 10 of The Dominion
Controverted Elections Act of 1874, should take plad^B at the qhef-litu oV
the district, an^^tn order fixing the bearing at the elief-Ueu of tli^ £OunJy
affected is irregular. (Hills et ah, petitittnerg, & Christie, res]

S. C). ...., ....:..«> A....... , 266

:—(Province or Quebec):—A plea of^n rfe tton reeevoir, founded on,default

of qualification in.the ^lector, pleaded specially Against the petitioner, is

not a preliminary bbjecl^ within, the meaning of the Statute of 1875.

(Adam vs. Mercier,V C,)..jy ..,..: .^ 256

:—A simple negation oKthe petitioner's allegation that he wis i( qualifiedv;^

voter, is equivalent to \c/c/^«>e^/<i«<. (Do.). ....!^ ....^256

?
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PAca

256

256

-^"' >(\

BwcTioNS Act (Dominion CoNTRo\-«RTiD):^Firf<) Appeal
" " :-By the 55th clause of the Statute of 1876, the defendant may make reori.

min,tory proof of fraudulent practices, againat any candidate, although
the seat may not be claimed by silc^h candidate, and. therefore, he is jusU-
fied m refernng. to such proof in his answer. (Do; .

-The judge should so regulate the procedure as to ensure Mlerltyln'the
proceed.n^rs and permit the Court to decide on all the incidents, at onehearing, so long as the same can be done without prejudice tathe rifehtsof either of tlie parties. (Do.).....'.

,.
^TiD^KCE :-In a suit by the assignees ijf a credito^lorecOver U.e'amountofanoS

, oWig^tion in his favor, tAt defendftpt pay successfully qppose thereto a

^rZfi "! ?."
^"'.^"^'"^ ^y '"^"^ creditor .ous neing \,rM, without .

proof that the ,ame was really executed at the time it purports toAavebeen signed. (Pror^t, appellant, i«,d.Melan?on etal., respondentsli B ) 167:-An affidavit of the d/ath of a pers^^t of L. C, purporting to beTwoi
S

before^a foreign Notary Publi^. does not make priof of its contln"

[^TT '
*''P*"«»t«. ""d Dumas etal., respondents, Q. B.)..

.

i82•; :—»«/« Malicious Proskcutiom. .

-"••-' 'o^

HxcBPTiON d /a /orwi<:— 17 /e Practice.
"''

BxEocTiON :—Pii« Practice.

Emodtohs:-^JW«Se<jiestrr.j '

.

BxPROPWATioH:-An award of arbitrators under th.y 'Rail-way Act of 1868. whichawards an 'ndetermmate indemnity, is null, and a condemnation thereia
to pay a certain rent to the expropriated, so lOng as the party expropriat-

'' '°5
''?\"^t*^"'^"*'^

^'»:"»'''«»««"«>"«q'wlly null- (La 0^^^
Chem^n de Fer de.Montr6ai; Otti^wa et Occidental, appelhiHt, et Bourgouia
et nl., respondents, Q. B.) *„.

..

«« •"

" % ''~'^^f
arbitrators, moreover, could not legally coiidemn the'pwti^'^l^

' m P""**^ H ^»«c"te certain Works. (Do.).,..!

' " .
!R—The indemnity must be paid before disposspssian: (Do )Faitb >t Articles :-Where interrogatories on, have been served On a defendant in a

default case, and he immediately afterwards applies to be allowed to plead,
and does plead, instead of answering the interrogatories, and the plaintiff

'

(without notice to the defendant) subsequently moves to have the interro-
S gatories taken i,ro c^fe>»it, and obtains judgment in his favor, the jud«,ment will be revefs^d in review, and the case sent back to enquSU. rMor-

-: ganv8.Girard,C. dfR.).... * /20a
ToROERT !4Kj^ ©Rirr.

'
"

;

—V- -flW

OooD.WiLL.-:The sale of the, im^plies the obligation to abstain from uirdui competition
with the purchaser, and, therefore, the opening by a vendor of a similar

"

shop m the immediate vicinity of the old ,tand, and the sending of circu-
' lars to the cust6mers of the business sold, and thereby seeking to create

„ the impression that thevendor h,id succeeded to the business sold, amounts ^^-
to a violation of the obligations imposed by the contract Of sale of good-
will. (Findlay,appellant, and McWilli^m, respondent, QB) 148i^DAUAKTB :--A letter, signed by a person as presidept of a company, to, the effwtthat .

he, acting as director, and the secretary Of the company, agreed to see the
account which the respopdents had against t^ie company settled, (although
not signed by the secretary) binds the sigfler personally to pay the ao-

'

count. (Kerr, appellant, and Brown et ftl.,"respondente. B )HyPOTHBOARy CEEoit0R:-Under no circumstances can a, be'^collocatlid and piid'inter-"
^ est beyond the date of the adjudication of thpreal property hypothecated.

w (/n re Genereux, ins., and Gordon et al, cimntg:, et L» SocjiSte de (Jon-
"

, Pt™C"onM6troEplitalne, contestant, C. of R.). :..,. , 221iMHOviABLEs :-The cons^tituent parts of a steam engine, as well as other "parte"of"th6
machinery put and fixed in a building used as a carding mill.V the pro-
'
EfftetM^fl£^ch.biiilding,-aCT-iiMiiwegMfe.<m^t

"

i\

J:

96

9ff

96

^
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.

abl«8 m^y be opposed by any one' having a legal interest in the matter.

- (Pbilion TB. Bisaon, andOraham, oppoaant, S. 0.).........,i 02
ttfOIOTMINI* :'- (Vie MaiNTKNANCE OF WlFH. >,

" :—An, for doing grievous bodify barm, maybe amended by inserting

> the surname of the girl ihjured (previously described as " a certain girl

called Marie"), and by striking out the allegation that defendant waa *

her mistress—such amendments not being materllal to the merita of the
V case. (Kegina vs. Bisson^tte, Q. IS.)...-. ....!... ..,..,. 24&
J>(JUNCTI0N :—An, issued agi^lnst the Commissioner Of Public Works of tbe-,Provinc,e

of Quebec, who takes possession <jf a public work in course of conatructtan '

under the authority of tlje Publjtf Works Act, wiH be set aside as impro-

perly issued. (Joly et al., appellants, and .Mncdonald, respondent, Q. B.). IG
• " :—The Court of Q.B., on application for awrit of appeal from a judgment of

the '8. C. refusin^o set asid)i an injunctipu so issued, will suspend the ia-

* junctidn till final judgment ok the appeal; and this notwithstanding that
<> the^rit of injunction bus beep violently disregarded by the appellants.)

: :, _ (Do.)
5

,.......}.,, ..........A, 16
"

:—Since the passing of the Quebec" Statute 41 Vic., cb. 14, injunctions can

only be legally granted in the cases and instances specified in that Sta- " \ ,

tute, and therefore the S. C. has no jurisdiction to restrain (by injunc' \
tlon) one of the.parties to a suit, who resides in jKntrenl, from proceeding

with a bill of complaint in chancery in the Pro^jnce of Ontario, instituted

by him since the service of the action, and wherein the matters proposed

to be litigated are the same as in the present suit. (Parent vs. Shearer et

> al.;S. C). ....... .^

"
:—Even if the Court had jurisdiction in the premises, the application must

^be refused, inasmuch as it appears that the questions )ii issue are governed
«i by the laws of Ontario, and consequently the right claimed will be more

cooTeniently discussed under the bill of complaint in chancery. (Do.)....

" :—In an action to have the union of the. various' Presbyterian chtjrches in

Canada-declared illegal, kc., &C') accompanied by a writ Oj^khtpction

under;(be.;provisions of the Quebec Statute 41 Vic, ch. 14f the^rappdants

are entitled to demand securlt^>fijjf costs under Art. 29 of the Civil Code

(the plaintiff being a resident of Qfltario), notwithstanding that security

has been previously given (as xegards' the injunction proceedings) under
' section 4 of said Statute. (Dobie vs. The Board of Management of The
Temporalij^ies Fund of the Presbyterian Church of Canada in connection

^ with the Church o(Scotland,S.C.) TJ
" :—The making of sufel^'-demaDd is not a waiver of the right of the defend- I

anta to ask for an increase of security under the injunction proceedings,

. under section 4 of|aid Statute. (Do.) '...".^
7Jt

H :—The application tot such increase may be made after the return day of '

_^.- the writ of injuncUon, and within a reasonable time thereafter.i (Do) 7l

* :—An individual sp|lcb^lde.r in a railway company will nOt be entitled to

K ' an injunction forbidding a special meeting for the purpose of sanctioning
,

' a lease of the road to another railroad, until a meeting hdB been called, at i

which the accounts of the company have been submitted, unless fraud by

the majority or corrupt influence upon the minority have beeff'proved.

Ingus vs. The ilontreal, Portland aD.4 Boston Railway Company, S. C.) 161
,

|Fi</e Costs, Skoubity FOB. : :;.'.
: .

'
'

IssOLVEST Act or 1675 :—After the Court has discbarged an assignee as regards his

^estion of an estate, the insolvent is too late to ask an order on the

assignee to pay over a sum of tD«ney, which he had not retained in his

5?!" hands, for the costs of discharge of the in'^blvent. (In re Lortie, insolvent,

and Evan9, assignee, S. C.)
'

^.w^. 6ft.'

« II « ;— F»ie Appbai. ^ .

/

42

.42

x* .
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65

95

it^

160

Act or 1875 .._An;^gAnee making adTanees to a claimant, on the under-„8Undmg that he ig^tlbe repaid such advances from the dfvidends which '

may be declared oji the borrower's claim, does so at his oWn nak, and in
the event of such claimant, subsequently and before a diridend is declared

°

becoming insolvent, the assignee cannot set up such advances as a reason
to refuscto pa,rthe dividend to the aj^lgnee of the claimant, (^fe Gareau.

<• « 'i. r®"*'»°''P*'''''"''*««'Kne«.*"<lCourt, petitioner, S.C.)......... 64
. " :-Where an opposant claims from an assignee land which th»- latter holds

under deeds of sale to the insolvent, and the vendors are not in the cause
recourse must be had to the revocatory action, in trMch all concerned

. shall be parties. {Re Woods k Co., Ins, and Lajoie, assignee, and Ladrib.
opposant, 8. C.) •.

; ;
.

;'
" :-It is not competent, under Sec. 39 of the Insolvent Act^f 1875, for the

ai>pellant, in a case pending b^een him and an insolvent under the Act,
to demand; !«r<^nrity for costs from the respondeat ; he, the appellant, being
the party proceeding and not xm respondent-i (McKinnon, appellant,
and TboJnpsojii^ respondent, Q..B.)

f ir ,

" "-" :-Under Sec. 107 of the Insolvent Act of 1875"fein"pensati^nMW'"in
respect of debts falling due after the insolvency, whenthe IransactiOHS
levying thereto began prior to such insolvency. (.Minefvs. Shaw et al

,

« « * m *t"''
P'"'""^* "«>«""• ''s- The .Molsons Bank, S^ C.) ....J 150:-A creator of an insolvent under the Insolvent Act of 1875 has a right to

•; oppose the granting of a dischajge to the insolvent, on the ground that he
has recklessly granted or e'Baorsed accommodation paper. (In re John-
ston, insolvent, and Leafetal., crs. contesting, C. of R.)

" " " :-A writ of same comervdioire, issued by an unpaid vendor"and a seizure'
thereunder in the hands of the v%dfee, then au insolvent under the Insol-
vent Act of 1875, are illegal, and a judgment obtained declaring such
seizure valid will be set aside, on a tieWopposilion fyled by the assignee

"

(Robertson et al. vs. Smith et al., and Fair, assignee, opposant, S. C.) 20T:-Goods sold and delivered to a party afl^r^rds becoming insolvent under
the Act cannot be recovered back )j|lthe unpaid vendors ftom the«t
assignees to the estate; however short may be the delay between. the
delivery and the issue of the writ of attachoMpt under the Act (In re
Fauteux, insolvent, and Fisher et al., petitioners, abd BeausoleU et al

:

assignees, S. C.) '•
; 211:-An assignee under the,,cannot be coinpelled * toke'up'the'iwio^ce Ina

suit pepdmg at the tinft of the insolvency againist the insolvents of whose
estate fc? is the assignee. (Plessis dit Belailr vs. Lajoie' S.fc ). .. . . 013

••— ^'«£/« Saisie ARRiT.
,

;'
.

- . i,
- v tju.

' "

:-A discharge in insolvency und^r the%et of 186* is n<*Mtaii4atedW*the
omission to state in the list of creditors that the debt sought to be
recovered was due to the creditor inMrJuality 0/ tutrix:, (Levy et a!.
appellants, and Barbe§u, respoi^ent, Q. bT) .u...". ^,i.. 21a:— l-W* Costs, Skcubitt toR. „

:,

"Wv'-v

:-A creditor has a right to sue and recover judgment against his debtor •

notwithstanding that the estate of the debtor may have been placed ia t
compulsory liquidation under the Act, and, con8equently,|*oc«!eding8 in
appeal m which the debtor is a party cannot be iuspended on the ground '

that the debtor has made an Assignment under the Act. (Archambault
et al., appellants, and Westcott et al., raspondenta,^Q. B.).............',....,..; 292

!—F4fff Composition. 7 *

:-A dividend payable under a dividend sheet^ under the Act, cannot be
retained by the assignee of the estate by wa* of set-ofif or compensation
against a debt due to the assignee by the ereflltor collocated, as endorser
ot certain notes given in paymenf of a sal^ of the stoc^ in trade p£ the

n « K
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- [' pXqi
insolTedt by the ftssignec to another party. (Walker, aiipelUnt, Md

( Doutre, respondontj q, B^..... ......»..."........;...... „ 317
Insoltent AoT or 1^5 :— riW« Maiibied Woman.

°

Imsdbahce :—a loss under a fire policy effected by an official aastgnce under the Insol-
vent Act <Jf 1875, to whom an aaBigument had beeu made under the AcL''''

is recover^^ble by the assignee subsequently elected b.\; the creditors not-
* withstanding that in tlie policy the assurcdis described aiuiply as "OfiBcial -

Assignee," th^ loss being made payable, to the estate. (Elliott, appellant,

4i The National Ins. Co., respondent, Q. IJ.) f.\i. ^2
" :-rThe loss, in a case such as the abov;{e, may be so recovered, notwithstand-

ing that the fire shall hare occurred after the appointment of the second
S assignee, {ind that his appointment lias not been specially communicated .

to the insurance company before the fire. (Do.) jj
" :—Under the circumstances, there wa? not any change of (Ownership o?,po8-

- ^ session. /Do.) ..t ^. ..",.i„j» 12
'7 " ;—Whese a party insured claims to hare lost by fire more than double the

, amount subsequently ascertained by the valuators named by himself and
the Insurance Company to be the true amount of losiS, tb«claitn will be
held to be frauduleflt, in the absence of clear evij^nce to%e contrary.
(La Rocque vs. fhe Royallos. Co., S. C.)

.ii."... 217

, <' :—Tbereferenceto valnators(withoutwaiv*erofthe&SnditiongofthepoIicy)

will not deprive the insurance company of the benefit of the cpndition,
>; ' that aU claim under the policy shlall be forfeited in the case of fraud in the

clftim^ false avearing by kie insured. (Do)..., -. 217
. " :—The non-payment of premim^ a Ufe-jiolicy, within the delay specifietl

therein, does not^ operate a nullfty of thtf policy, when the assurer is a
. - foreign coropaijy Which has ceas(ii to do business in the place indicated

' • in the policy its t|*t where the premium shall be paid, and has no known
le«E;ylly constituted agent there. (Dorion vs. The Positive Government
Life Assurance Co., S. C.) ..^... 261

IwwBi8i>jr^he, accrued in respect of a capital sum governed by the law prior to the

mt Co^e, is nevertheless subject to the law as regulated by the Code. (Hubert^ va..M6nard, S. C.)...... ± -. 331
Judicial Sale :—In the case of a, of immoveables, the condition in a cahitr de chargei

that ttie purchaser shall be obliged to pay, in addition to the price of ad-
judication, bt the time of the execution of the deeds of sale,' to the notary

J,
superintending the same as eomniM, a commission offoui'^r cent, to cover

__^ ,. ",\.h^ notarial legal commission, the auctioneer's commission and all necps- ^"

0'^ .\, sary costs and expenses incurred to effect the sale of the lots, and will

also include the costs of the deed of sale and of one copy thereof for the

vendors and the^costs of registration," will not entitle the notary to sue
the purchaser for such comtnission of four per cent., and specially so when

^-'^
' no deed was really executed by the vendors. (Doucet, appellant, k Pin-

sonneault, respondent, Q. B.) .,„.. .^ u , Igs

Judgment:—Records^ Virf? Pbaotice.'' 1^ _ ^

JuBiSDiCTiON -.—The Circuit Court h&s, to try and detem(|ae a case involving the lega-

lity of a Repartition for the building of a church. (La Fabrique de la T
Paroisse du St. Enfant Jesus vs. Poirier et al., Q. C). 155

JVRT :—In a trial for a felony, the jury cannot be allowed to separate during the pro-

gress of the trial, and where such separation takes place, it is' d mistrial,

and the Court of Queen's Bench may by its judgment direct that.the party
' ^ convicted be tried agstin, as if ao trial4iad been bad in such q^. (Regioa

vs. Derrick, Q. B.)...». .....V ,..,.. 239

Lease :—In the; case of breach[|of contract to deliver possession of premises leased,

nominal damiigo^ nliniiM hg awarHnd, nlthmigl; nn ap»f.|>t i^nnrg^ jg

': ;. ~r-j , . .., ,•,..,.,. -'^ :$fi -:. ..»;,.. ; ,;
-- -•

''; M :!- '-
•':: ;.'.:'

,'..!^^:i'-
' '"' '"•'; '""• -'''

^*f'

, ^
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IMIxij? TO PRINCIPAL HATTERS.

Lw-l :-^rhc i^jaJe i4t,^i^"t^d';o"bring;n'a;;^^^^^
^^^

and withc Atalternatlw, became the premises are in waat of repairs, but

?h/1« "te !5'* ""•''' '*''*'"' ** »»<»«.«« t« obtain the reecision of

Ma^ntknancb or pf!!^
1-

'^*?*!t"^^'"
'»«'''8'»*-«J«^ (Ma?ch«nd va.' city ^ „>. s. 0.) 259

OK Wifb:- In an indictment of ^husband, under 32 and 33 Vfc,'ch.20.'B. 35 "

J>r
negtecl ing to provide h^ »4fe with necessarj^ food and clotliing. it isnot necess, ly to allege that the defendant h«tl the means and was able to ^y6r.de su. h food and clothing, nor that the neglect^n tSe. pa^t o th^

"^

defendant
1
o prov.de the same endangered the life or affectetf^the health

. oftl'ewife. (Regfna^s. Smith,Q.b.) ^f^ ,.,llAuo.013 Pno«BcuT.ov fin an acUon for, Itjs sufficient to pro'v^V^rjirosecuto; ,

pa^S«t Ii»i^"
^ployed aicordingXinstructions, and thutpart bad Bebni|||»|^ropnated, endeavoured to compound what he pre- •

^

" » I„d 1 HK Wi^' ^ '"""'"« '»'<^*c«"«ed to settle without trouble,

^t ---^T *f ''"""'' for nineteen months after laying the infonn^r W.en, ,n oMir tqjcosrce him to settle, though the prosecutot had obtained« legal op.n.inU.at it was a case offelony, and acted thereon. (Lafocque. ^•

appellant, & ^Uleit, respondent, Q. fi.) ..:. 1... ...„.,!; 134^

V

45

45

Marbibo Woman =-A^8ueAapa wido^.may plead thVfact thaTshe ijAmarried woin«n!
and, .n that ^e, an order will go to calUn the husband within fifteen
days.. (Smithetvirys. Chrttien, C.C.)...:: (

"
'*T'*w''TfTr* *'*"*' ^''»P"c''*ea'nece8Bkriea7orthefainVry^^^^^^^

husband Und herself, only bifids th^^community, and>mr^y binds her-

r„L?T""4'^''*''''*"*''^'*''*« '*'='^P^ tJ^unity, and thenonly to the extint of one half, or (where ther^„ inventory) to the ex-

^Si ^,H'°»y>rrP«>fi!«<» by the community. (Hudon et al., appellants,
. and Marceau; r^ponderit, tj. B.) .'. j^ '_

'

"
'''Z^'f'^''^f\

''*
T""' *•"" P"'*»'«ses neceflfeariesforthe family of her hus-

X^r *!,"? .l'*!3;,''"'
°"' '" '"'' •"'" name, and which purchases are

charged by the siller to the husband, is no| liable to the seller for theprice of 8ueh «ee<Jasar{es, (D*,):,,.,..........
{

" :-A- husWind mayl-^xecuVs a valid V<j5,o<A<\,««"inVavor'of'hi8'wVfe"on"hfa
immoveable propeyty, in lieu of a hypomgue which she had by her con-
tract of marf.age,>o secure a sum of money brought by her at the mar-hage and reserved ks propre by her contract of marri.iKe. (Jn re Hogoe

* !?'•' *?^ J/upuy^^fguee, and!«pBwneau, collocated, and La Societ6 de
. ^ »

^^
Constkction Mo^viUe, contH^K C). " '''

276

i ' Zf^' "^w
•* - '1^

«nou»ce her priority of hypoth^que, fort^eT rgpri^ m<i *# /n«o«,«fe., .n-favor of a third partj? lepd^# money ti her husband onX
- secuntyofhis real estate: (Do:) . '

»«anaonine

-hSfelf ft" "^ **^'°** "'''" •""'^^''KeTrJditora inferior in jfep
" :-I CigHgiven to an landed wife by a co^^^^^^^^

, survive Wsr intended husband, to the legal interest of on^third of the pro-
/ . PT*^*^ assets belonging to his "succession and estates," cannot be. -

^ y ,/
cierc«§8 during the Jife time of the husband, against the property iind

.' estates assigned by him under the Insolvent Act;6f 1875. * (Workman
#« • 'V "PP*"*"*' »ndRennyet%l„ respondents, Q.B.)

'

MiRCHANT Shi|>p.«o Act 6r 1854 :— Vide Vbbsbl!
MiN0Ha:-Und|Br the law before the Code, as well as sinc^,

_>^'

8'

y»

/^

^«

V^

'

> 5

^.

324 * .

•

»lB !
i|?pr .ewemffljpHted -h^rc^uia not bnng an action ^rely immoveiible, without the assis-

^Bce of a curator. (Hubert vs. Menard, S; C.) ".

33^

V-,-V*

i V ; -/«,'>.-;
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>

1^
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l||, INDEX TO PRliqlPAL MATTERS.

SitlBNpMER :-*-r/rfc'^BACTlCB.

UdHTREALj Cjlr^ OP :^Se(;^n S4 of 14 an

; V j|6*er8of the Corporfttiontof

il)wHjr purpolBcs. (MoIbod,

fct«|iderH9, Q. B.) ..^

^ly-Iiiw uFj fur 'MUlpg stocl

tMt^f^jtmlitied elector! (general

Si^,^ of Art'. 4!)7|if tiie Munici[i

Pi«*

I

Vic., cb. 128, restricting the borro

0,000, does not «pplj to Bub8cfl|)ti|

ellant, and The Mayor, Ac, of Mi

r—r--i*--~.'"

HV

I
:

in a r^lway, waainroperJ

pder 35 Vi^, ch!|32, se^

(Jode BOt I^I'lyil^ to ti'

inifiiOiBjml'atfd by sfli'ciar^ct. (%&>)«
^i*

.--W^ct of the Quebec LeWsll^^ge Vic,,

.liaiii^i- :(Do.)^-.... r-^JS •

«

:i—l7iider a Statute autborizink tIfpfliBWake by-ll

Rn(J: n-gialfttioa^f public nmFffee'tg .ifipcf private b'iitci

estrict tlie^lMt ^f fresh

elsfWhere' tiiaq on tho'piHbttc

places' Qt^fle of the^ {mIiUc

and to a^^l^^ or change ifi^i

IjiW^iypaaa^a by-law

pM less than 300 yaSls ffoHk^^-imb-

ijC'th/'same by chtiiigio^ the wtance
txp. L^Vesque,'petr.,.ahd Seaton';

^3ecuting,-^S.,C.)..

(^reflHired 4lj(8t a copy of any %-li

il^^itter|:|y tlier4ofk$ould be aubniitted-with'th^ utmost

liilftlftifl^ t)6v'<;rnor of the Province (who might^sftpfiroi

lim thre^;^oQ](bi aft,«r the suhtaiission, ana ther^f rendejr;

j^)B|l)a dcliijy o|lliree years before jBubmitting a by-law did ti(

l^licsame, andia "py-Iaw'ainendi,)ig such by-law might }ie si>b%

at th^^nne time ;' lind a fion^tctioti after 3iMK^''>inis8ion, for seUipg

i^th'ep•ohji)it(s44istan*e,^is^^gd^p(j. (Dp.) T^k.^^.s ............i.|,,

;^An assessment rqllf^Ctodpfra'i^tlre cost pf an imprbvemei^t^f which j^Ji

coppleted until aftei^fthe po#^r|of;tbe Commissioners expire, is absoiittlj|y

hi^llfUnd a person who hasAki^Vtlieamocmt'assessed against' him in such

,rpl|, aftbr cxecutiop ;hB3 issued fhV^for, nij^y recover the uuoAnt 1)b an
,action hoiiiiictio infhb^i ; abtlin the.acttQn in ripftitiot^\% yi not necessary

to tak^ conclusions' 4iat the roU ro declared' null. (Bayiis, appellah.^ ai^
The Slfjftoic, &c.,'of -Voiitreal, respondents, Q. B.) ...\ :;..-.;....»..„,.

:—r-If the aEt^cssmeni rtfll lie tdmitted by the plea,> or otherwise, it^ is 'not

necessary^for tlie plaihtilf to p'roduesl' ij^. (Do.") ,. —rvi •'•v
•if .^' tf-Jntferest is allowed ^n such a'caseaethe above o(hly from the'd4t^;M'

^^^ 'i ,! sprviee^of process, if the money was cQ^cted by defendant in go^d fiailth.

fc ;<i>o)"-" .:,...........^.. ....>. i.....;;..:. ,.........,..........^^;4il.i.

\

'J 'v.. '
'

, .-I.'-. -

" i»—Adhere a person brought an action td have an assessmespt roll tftdefray

tthe.cost of an improvement declared null and void, and after the iustitu-

tion of the actio^, paid the amount for ^hich he ^as assessed, in orderto

\)e relieved from an execution which had issued against itais effects, such
payment was not a^n abandonment of.,liis-«igbt to, have the roU di

: null knd void, so far as he wa3,%qncemQd. (Bissop, appellant,

;'
\^

«: Mayor, &c.fof Montreal, respoAdeBt87Q^B.) >..... ".....

H^qmciPAi CoRPOKATioNS :—A corporator who allegts that he is suffering an

V i r/ Jury from the unautntted acts of the Corporation may ii

in his pjrii name; wJWPkthe intervention ht the Attorne

strain such unautJ^HUBction'. uMpJson, appellant, and;

Montreal, respondenis, Q.'B.) .....\......v^.. ,... ,

-"The enactment, of a by-law by a Oorp<l|iRion, which can

flhii being^nttit]ed-i>y the mtmicip^l el^ors, cannot justi

V ft > OT^n action to set the by-law asidei before it has been ratified.
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^IjlOIX TO PRINCIPAL MATTKIU. i
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uch %M

IfnifioiPAL CoHPORATiONB:-Ad action of damages against a, complaining that the Oor-
, , poratlon unlawfully tore down the 'fences of the cbmplainant in con-

structing a road, wlilch was to be a front road of certain lots of land de-
scribed in the'.declaration (such description not including the plaintifTs
lot) is not demurrable. (Whitman, appellant, k The Corporation of the

'

^

Township of Stanbridge, respondent, Q. It.) 175
iW tftAt :—Where, on a reserved case, the Court of Q. B. holds the conVlisUon to be

bad, and the question has been reserved whether a new trh»l should b«
granted, anew trial may be ordered in cases of misdemean^nder ch. -77,
8. 58, ss. 2 of the Cons. Stat, of L. Orf-the authority giwiTto the Court of
Q. B. " to make such other orderas justice requires," iij/luding the right to
order a new trial where, in the opinion of the Court, the interests of
justice require it, (Regina vs. Bain, Q. B.) .327

Opposition <fyA<,rf« diHtaire :-Axx, to a wri,t of i-enrf. np., based on grounds anterior to
- ithe issue of such writ, will be dismissed ojo niotion, though allowed by a

iludge to be fyled. (Desmarteau vs. Pepin, & Pepin, opposaut, S. G.) .. . 61
" :— l^<V/eIvcoLVBNT AcTOP.J«75.

'
. .

Pabtwbbship :— Kj'i(tt GoDB-mtiL.
-P«h«!«rT— tTfSi'Vbrdict. c

PBACTICB:— Klc/f ilAIiniKD WOJUAN. >
'

" :— '; Injunction.
'

. . •

" :— " Immovbables. 1

" :-The draft of judgment in a case, as paraphed by the judge, is the true re-

. cord of such Judgment, and cannot be contra()ictey by oral'teptimony
' offered in support of a tequHe civile attacking the correctness Of the en-

tries thereon as paraphed by the judge. (Holmes, appellant, & Carter;
respondent, Q. 6. ) :.. ;. ,^

:—A judgment so recorded cannot be set aside bn a requete ciiile by another
judge of the sanie Court, on the ground of error in such record. (Do.)...

,
" :—According to the evidence, there was really no error in the present in-

•
,
stance. (Do.) , ._

" :—FiiV/« Costs, Secdrity FOR.

"\ :— '( Insolvent Act OF ,1875.

:— " Elbctionb Act (Dominion Controverted).
:— " Opposition o/fjj de dittraire.

'

^
:— " Cbrtiorari.

^
- '

:-A Judge in Chftpben^jnay lawfully order a bailiff in charge of a writ of
execution to remove ffom the possession of a third party goods which have
been seized, and which the defendant and guardian have failed torepre-

-^ sent,- and this without notice to.such third party, andswch third party

§ may be ruled to show cause why he. should not be condemned to pay
the costs 6f4he procedure. (Cantwell, vs. Madden, & Warren, mis en
Qltuie, S. C.) .>„

,
,

:—Where t^o persons are siied as partners, and the cause of action is only
established pgain^tt one ofth^^^vidually, he will be condemned, and
Mieacti^J^gMjyi^^^ ^^jpi^r^l^ vs. Reesor et al.; C. of R.).. 129

'-%/>'

50

50

50

i<

X'

n

",
' :— Vide C^^v ADRBB^ONOfiNO,!^

":••'?— .'\« '^bqubstbb. ' w
"

.

^-^ ^'Articdlationjjp Facts.'
' !—

' nH EviDBNOB. I

!— " .Prohibition (Writ or).
•vl.l- "W.

«N*

t—The sufficiency of>ia demurrer lo a plea, ^d the sufficreify'in law of a
special answer to a plea, cannot be tried oV tested l)|^ motion. (The J

^^
Canadian Bank of Commerce, appelia^ and .Brownj^t fl.,jre8pondeBte,'

' .1
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X TO PBINCIPAL I^ATTIttS.

PraOTICI:— Vide Faiti et Ahtiocm.
^ j

—A notice of motion given oh Safurdftyifor. Tii'esdiiy following (Monda;

bring a.non-juridJical day) Is iniuUlcl«nl. (t>iv»l«n et al. vs. I'axtoi

H.C.) :...: ;
} 210

*' :-~A notice of motion given aa above U aulticient. (l>«uton, appellant, am
'

, . Preston ot al., roHpOndentJ, Q. II.).... ....\ ....,...( ..?:.,., | 210
V *' :-.~Where the Cojirt of Review bas merely reformed the jfidgment of the S. C

bjr d|^alloyving tlie condrmnation for costs, the Court of Q. U. will no
* interfere with tlio discrolion as to costs thus exercised by tha. Court ol

** •

; Review. (Hayanl, apiiellant, and Martin et al., refpondonts, q/o.)....,...| 311
" :— r/i/< Haibib AuiiftT.

* '

" :—Where ilie real debtor of the plaintiflf is sued under a wrong ChristiaB

^- name, and, being, served personally, gullbrs judgment tojp) against him
by default, he cannot oppose the seizure of his goods under such judjj^

ment on the ground that he'is not the personnngamst whom the judgment!
was rendered. (The Merchants Bank of CKnad^ vs. Ml&rphy, and Murphy,
oppesant, S. (;.). ..i.,...,.....rt« ...>.>, ^... aj*

i-^Vuit RiPOHT 8/ coUoeation and dUtrihution,

t— " HvPOTHKOA'klY CRKDITOa.
:— •< JCRY.

"'

;—Where the declaration (in an action for penalty for non-rcgistration of a
partnership) alleged in a tirst< count that defendant for tof^w than Sixty

days l^fore the institution of the act^n had carrifed on business in

partnership with " A. B. & C," under the firm of " C. J^. h Sons," for the

purpose of trading and manufacturing; and in a second coudit that

defendant (for .mora YRln sixty days It^.,) had caeried^ on busiaess.ig

partnership i^th "other iwrsons" under the firm of " C. A. & Sons," for

trading purposes ; and then proceeded to allege that no declaration of

"said partnership " l^ad been registered as reqiiired by la^^-j'''^ two
counts will be held to refcf with suflicient distinctness to i^B sAme

partnership, and, moreover, the objection should have been ' epeciallj

raised by a preliminary pl^n, and not on the merits. (MCWilliam,

appellant, and Findiay, respondent, (f. B.) » , !45

— IVrfe Maintknance of wiffe.

— " iNDiCTIIBNT.

— " Vehdict.

-• " DiaTRBSS. .
"^

— " Vi<*1lBmnBiToiB«.

— " tTillTIHBAL LeOATHM.
— " fiLicTioNS Act (Pbovinck or Quebec.)

—A temporary change gf residence does not effect a changeof domic^b. ft

must appear that the person has tj^^ intention of remainidjl pertnaaently

at bis new place of re8idenee,'or of making it the seatw his principal
' establishment ^Ayaldron vs. Brennan, S. €.) .....

—An inscription fur Jiearing on the meritsjs Irregular without la formal

etGture d'enquele at the enqnfje sittings where'the ^ase' has'lbeen mscribed

.for evidence. (Brewster vs. The Grand Trunk Railway Comi^any of

Canada/*. C.) ..i

—It is in the discretion of the Court to al|(>w an atfoi^ey ad litem to ildth

draw from the case, on giving notice to the adverse party and hisoVm

client. (Archambault et al., appellants, and Westcott et^l, respoi^ents,

Q.B.) vi........ : ..^..•- •

^K«rf« AcTiol, cause of. « V.' *

^—The pf&o^ing en d^iaveu does not require ten days previons service.

(MjicClanagba^ et al. 'vs. The Harbour CominisBibBers ei al.| and

'
' " : .. '.'-.•^

'
'i-

• '^ ;,

.»

'.., "S
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Dwharael et al., defthdantt ^n «&«.,

PAOB

>t
3U

II

311

,^^
XT

"^ MacClanaghan, |iUin«ir tn <Ut. ti,

PvAOTloi:— hV/« Trial. „

.
" :- •" N«w Taut, „' •

„
PMIoaipTiON —The claim of a ilck mine, for lervlcei rendered during llwt illneis li

preicribed b/ the Jap»e of one-year, and the action therefor ii abaoltitejr
barred, wiih(j«t plea of pfe«cri'piion. (LeUiieet vir vg. De»marchala,'8; C )—The Icnowledge by a purchase of the existence of a ^u^pthec in the na-
ture of a congtitoted nuit on thepropertjr acquired, sucKlijrpothec being
formally let forth in the deed of acqulgltion,.consJltuteg liim jn bad faith
and he cannftt Invokrthe" prkg<^ptlon of ten yearg

; arfd^ the pogiftaaion .if •

big widow after biv <fcath;(tl)e immoveableJjavlng been acquired during

'

thejnamage with community), and of hig gyn, pnder a deed of donation
Iro^p the widow, are gubjecj to the same defect. . (Blain, appellaat, and
Vautrin, rcgpondent, Q. B.) „.j^.

'. ,..» „.•....,...."..!. gij
, ^

" t-Tlie only applicable to arrears of tens et rJ«*7(made rin'/Mcort!,'/^^^^^^^^
-

^ under the..Scignioria>- Act) due up to tK> time the Civil Code of Lower
Canada came into force, ig that of fhirty years, itnd the prescription appli.- '

'

- ^^.•'""'""'•^rued since the Code that of Ave years. (Bothuneetal. '

K^qual.va. Charleboig, C. of^R.).! .-. .-

^22
*• :-Por» the purposes of such prescription sicid renlea which are iiayablean^

nualTy arenotheldtobeduodaybydny! (Do.).; .'

222-

-^^^i!!!""''*'°°
"^ **''' ptt'Mriptlon,M respecU nrrtars amouiiiing in the

filRfreg^ate to more than $60, cannot be proved by verbal testimony. (Do.)' 222-.
.-Uia not run against minors, under tiie law before the Code, whether
they wpre married or not, «^5eRards their immoveable rights. (Il.-bort'

„, vs. Menard, S. C.) .-4^...".. 33.
PBomBtTioN (Writ or) :_AV does not lie to restrain an Inferior tfibunal.on "th^'";,;;;;,;;; \ '

of want ot juriadietion, unless it is apparent oiriie farti of the proceedings
that there was a want of juxigdietion in ^uch trijbunar (JJergevin, .ippel- *

• -s
,

lant, and Rouleau et al., re«jiondentg| Q. B.) , ,7^Railway Comi-axt :-A, unable to complete its enterprise, can legally c*de its p>o*irl
ticiJ and works )o the ProWocJal Government; ( La Cou.pHgnie du C^e^ '

'

mm de Fer do Montrial, Ottawa and Occidental, appellant, and Bour-
-' '

gouittetal., respondents, Q.;R) ^ ,

:—The Consolidated RallwayrAct of Canada ori879 (42 Vic." ch. 9) aoDl

9&

24J

9f

331

^;:s^\^ to the ^y.uebe«, Montreal, Ottawa and Occidental Railway (Jompany
"^

/JoJy. petr., And Morehu, respondent, S. C.^ ••• •"•••
R«oi»T»ATioi«r:-tbe, «f the privileged claim of a vendor, at any time btfore the titte

of a subsequent purchaser, will avail against such subsequent purchaser,
althou5gI^hig.j)OS8e88J«tn be open and public (except as to prescrintion)

. (Hebert„vs.JIeiiard;.S. C.)....

RliroMOIAflOS:—Fl.feMABRlliroWoMAJI. '
'••^•••" :•••••••• ...

Rbpajbb:— IVfiicLBAHE..
'
\%, "' * '- ^-<- \ '

.

' ~'

R«Pl«TiTioN :-,The OrJannaneiM tBe Commissioners for the civil erection of parishes,
• «' •^^'! "•^.^^t^

November, 187G, by which'the Fabrique of the Parish of
bt. Eo&nt Jesus is permitted to asslss the koman Catholic freeholders of
that Parish for 1201000, is null j the same nojt being justified by the StatW
29Via, ch. 32, sec. 4. (La Fabrique de la Paroissedu St Enfant.JeausvB.^-^
,'Poirier et al., C. C.)

, _
,,,,

R«i*0K«Sj^ co-location amUislribution
: -^, which'has beeii'ho'mologat^d","wVthourconl^

• testation. f^M^ion iqade on the seventh day after the deposit and post-

'"^"''"m^Pt -^
''"^^ *"*"• ^'" "* **' *^'*^® ""^ annulled as having

'
'• °*®° "'*^^^.*«»^ "legally homologated. (Vi)leneuve, appellant, and '

,'j^, •- RoUmid, respondent, Q. B.) 22n
«8«HTBD Cask :—F«& Trial.

.

""'" ' '"'

" "
" ." " Ntw Trial. < -4

y.

\
nr
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AupoMiisiLiTT :—Tli« Iron foiiii4«r who niuuflirturei and placet In potition t'Jka

girdcrt anil other Iron iiu|>])orl4 of a roof, under a cuntraijt in which tt )•

•tipiilftted that he i*iuyMa|||^W«^<6>r the ileiign, and who sxaeiltM hit

work according ^MHHpHMI^tpeclficatlorfk IWroUhed him by the

arcbitpct ^"^NHH^^HImP^"^' '" ^^^ liable' for any damngo caiued

by the faUltiHHRHMppRMnt-quoncflof the intnlDoicncyof th« design,

"_ plans and d0£:uflatroDi of such glnltrs and other iron supports. (Th«
'

,
« St. Patrle|||^nil AssociaHon of Montreal, apiwltaot, and Gilbert «t aJ^

^

re^pondentt, Q. B.) , C. '!

t~The obKgalioft of children to. maintain on indigent pjirent it diWiible, and
ench'of tiw rfafldr«n is bound to contnbutc inprop^rtion to bis or b«r

n)«)»ai. (Lvblanc vs. Leblanc et *l'>||tf|||MHlllh,-- ';
y

•

:—TIm trustees .of the Montreal TuroPwifoad " ai'r re»{t6il)blc !kit au

j^ddvnt caused hy the bad state of a temporary r»ud ejonstructed by the

»at>«Rorati'on of Arontrt'al. in con n'tction wIMl the worki/ liii thenewaqiie-

f0k\, to sorre the placywtbHpJjttlon of the turnpik6 toad of which the,

' »iev^ arc owners, luiecsgarily cul otT during tbe progress of said works.

Hices of TI<V Mun^treal Ti^npike If6ad8,.uppeUAnts, and D'Aoutt,

lit, Q. B.)

g tbe, of the Protb(ftiot( ry iind clerk of the Circuit ('oiirt, for

dcu'tly iHsuinjt >i tuinit itrH. (Remarks of TiMcbereiiu, J., in

-„^r-f«ion with repoK at p. 'I'M of 2J{<(I L. 0. J.—McLeniiiiu et ul.,

^;' ,.|^
- nip(>«y|liintf, and flubcrt et al., rt^iip^dents, Q. B.) ,\..^,. .......

dilis^.AiiRtT:—Tlio<Mu-vice of a, tin the defendant and (itr* tarn, does not ^o|)eratc a
.*

- transfer wr till' debt (lull by the lattt-r to the foruier, and, conanmently, a
•• writ ofi|Byacbm,cnt uuder the hnolvl^t Act of IBtO, sued out uiid

;^ rehirncd "prior to tijo rtfivderiugnsf any judgm^t on the »««><>(//•#•.?/, bi

•• '" the effi'ict of vesting said debt nbgolutely in the asaigtiecj'to whom «ii:

writ ijTuddi^SMd. (.Marsau-dit Lapierre vs. Tvii'ict, and/Furmer, T. S.,

and ntuiijj|l^ oppDs'di^t, B. C.>...,.....C...., /.t...... j.

r^./it (]oo£)-\viClI ,^
"

•

"„ i's80lJl-INT AolrtS*" IBf.l "
-'

:-^Authority giten toaniigtuit to sell cannot l>c revoked, ^hcn in part executed,
/

' ^ and therefore, wnere gtiitii have bven s€nt to a.4}onimi8sion nicrchan t for.

stU«, the principal canijoi rfuike t}^ aiiihority of Ibe agent after the lat-

.' Igi^liiis solSlthc' goodii for nljK.'ciHp8:price, with oAion to the*'buyer to

^ accept the sale withiti onevjy.eek, vrhich'l^eriod has not elapsed at the time

—^ of the revobatiofiibit tlff^ jjjjbof of shchsale eii'nnot'lie made in the ab-

. IgOnce of atUPinon^P^im in writi»g sigiieS by the agent ibefore the revoqa-

tion of bis autl^odt}'. (Lyiin, appellant, k Cochrane et al., respondents,

~=a'Jh)- :^-iJ----vur->^ ' • • ...:...:t.:.....^

AcTio.v, (fitjsi. oypBlll ; ^. . ^. jv "^
iJEiQNidi'tAL Rent •„—The, cannoTte idferea'sedunden™ Statute 29 ISo Vic.'ttli 30, '}

witlKiut a prixi' rftbai (tarf^nt^'g% nttde Wore ti/nl^a, oV whtchyMHice

must be given io^%\\^^ee'n»ita'it*. • And a senuijpf such nt^jce by'TbaiU[

of ttie S. Ci, is ins^utticienl>>%fid a£er|^cq.|t«{iftrvi^'%;f snch bailiff wil]. fen

ofiio legulavailv (De^l1efeui«A'ai. vs. PJchfe.SiG.) .' 314

iS£ijcr(STg:E :—A..Vgdge aJF the BfiTferior CoiHH|[fto«pr'to ajppo^t' a sequtfstfator,
'\

K*^^ ^/if«<fe/i»7v><>, iii.an%cii«fn torem^BHecih|paun4era will fwin«^

^ iill$-adbiini«ti;ation. (filk>oke et otaiippeiratita, ft Bloomteld'ei quiil., res*

,*p(9ndent/Q. B.)^..,:-.X [^...k;...... :...."..,.'..„.......».,....

* :—A plaintiffwbo b(&i%bt«!ne^, judgment on fc looKtgage may, upon affidavit

, that tb^ipt'operty iiiortgage(l.ifl inautBcifiSit security for the mortgage debt,

%avo a sequealirator appointed to collect the renj|s under article 1823 of

'the Civil Crfi& and srticle 876 of the Code of Civil Procedure,i«ven while

an ins'cription in review o£ Said' judgment ia pending. (Drommond vs.

Holl'and.S. C .j, ;, , >.....; /

;
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' %, ^E. INDIX TO PRtNOITAL JIATTIES.
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'**'
fiiQCUTM: -During the pendenc/ of • hypothecary actloD, the plalntMMmrl^ghl to

the appoinlraent of a M<jueijtrjij_Qrjuuttili!r article IH.m of the Civil Code lo
^^^^jnwal»e-*hrn«Tr[i ofIhe proixTty. (The llmtabUH-curlttoi aud Mortgage

„--^ InTeetment Aiioclatlou (llmilud) ti. Racine, 8. 0.) « 343
Sufi Nonam Waou or :— Vide PRKiOHii>TioM.

/^BAMiiOLina :--An indiridual, in a railway company, Is not entitled to an injunction
forhidiling a apecial meeting for the purpose of sunctioning u kaiie of the
road to another railway company, until a mvotiiig bm lu-en called at

* which the accounU of the company hare Iw-en gubmitteU, iiDle«« fraud
by The majority or corrupt iiiHuence upon the minority hare tieen proved.
{Angus vs. The Montreal, Portland * Boston R. W. t-'o, M, C.) 161

TautV-Tbe, within the meaning of ch. 77, i. 67 of the Cons. Hlat. of t». U., It not
terminated until the sentence i« rondered/and a " qui'stlOo " which has
arisen on the trial does not m-cesiiiirily tucan a qiu-Hiiou that was raised

4|k ' / »' 'he trial, but one that look itn riiio at the triiil ; uikI tlit>refure a point^ ^ not mentioned^y tlie (|ef«>i)cc may be reserved l)y tlic Court. (RcgiD«V|,-—^-^ Bain, (i. B.) >.......... ;. ......HTSit

TlR|IPI«KTRJJ»Tltll.S:— ri/#R»«P0NHIBIUTY. ^ # ^

TjiiorT^In the appointment of a, to a niino^^e r^commi-nduiion of the majority of^tlle family council Hliould be homologated by the pit»tlionotury, If there be
no legal iinpedinicDt or objection to such niipointnii'iit, and, other things
being equal, the preference should bo given to a [.nteriial relative, and

" ipecially^so when twelve paternal relatives aguiust only one maternal re-

lative favored llio appointment of such paternal relative. (Minitb et al.,

appellants, A Baptist et al., reiipondents, Q. B.5 jj)i

jUmvBRSAi, Leoatkis :—The, who accept a succession purely and aimply, nre liable
for the debt# of tlie teaiator, and may be sued therefor, jnotwithstanding .

the testator Biay have named executors to udmirflster bis cjtiite. (Rol-

,,^_ land el al., appellants, & Beaudry ct al., responduais, Q. B.) : 255

Vic»muUnpaid)V-^ VUf Insolvent Act of 1875.

VciiadK-A, for assault, may Ix? found on an indictment for doing grievous bodily
ham. (Regina vs. Bisaonelte, (j. B.) ,„ 240

A <j|B»l, on t»»o counts for |>crjury is bad, where tlie assignment of per-
jil^K the spcond count was defective, in sotting up purl only of what

"
_ ,

ihewfcndunt said, and omitting a qualifying statement ; and the evid- ,

ence'on the first lount-WHSSo contradictory as to loavo room for doUbt
' whether the jufy would have found a verdict of gurity 011 tlint count if it

.oliad Stood alone. And this, notwithstanding the fact iliiit,<if ilie first count

^

-* bad |tood alone, tlie verdict could not have been touched. (Kegina vs
.• »'

„ JJjiin.Q. B.) ,. .,
'

JL<327
VKSsk :-^A, -mortgaged »)y tlic owner in the form prescribed by tlic Merchants S^^"

ping Act of 1854, and the mortgage duly registered, cannot be seize
sold without the consent ofsuch first registered mortgagee, unless an L
to sell be obtained from a con^tent Court by a subsequent mortgagroj
and a seizure of the vessel, at the instance of a judgment creditor whoso
claim was unregistered, and who had not obtained, 'nor hud right to ob-

« ' toCfrVHch order, will be set aside. (Kemp vs. Smith, & Cantin, opposanf,

^•^)m •'— • " 289
" ;—Articlii^56 to 2382 of the Civil Code having been repealed by the Dom.

Sti»t. 36 Vic. ch. 128, the law applicable to the mortgage and hypothe-
cation of vessels in the Province of Quebec is now the Imperial Merchant

*;t Shipping Act of 1854, ai modified by said Statute. (Rossatal, vs. Smith, "

& Cantin, opposantjS. 0.).......,;......„„ ,. ,„.. 309
" :—Under the said Merchant Shippihg^ Act ft mortgaged a -vessel passt^ be-.V : fore one witness is valid. (Do)....^!^,.*. , ;.;.:;...t „ 309

^
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ViMiL :—A TMwl which hai bc«n mortg»K«d and*r ih« Mid MfrelMHil Bhipplif Aet,

. •nd Ui4> mortgag* rcgiittrtd, cAnnot !>« sailed or brought to m1« by an/
' lubteqiirnl creditor uf lh« mortgagor, without tha q^mient Of the murl-

j
gagra or the order of • Court of cuin|i«trnt JurMictloo; though the

Tciael, at the (Imc of th« aeixurv, )>• In the actual JkmmhIoi) of the mort-

.^ gafor, and (h« tarin for tb« rapajrmant of tha mo/lgage dabt have not /at
]"} (lapaed. (Do.) ./„ I

.' 809^

VicaMnRiiiiToiHi:—An action bnted on, In the c«m of yiala of a horM, majr ba

l>rought ertn altelp eight or inora dajrt from nie date of dellrery, lo lang

ai rraionalilr (liiigrnc(< baa been uied. (l/«n(hier, appellant, A Obam-
|wgne, rcipoutlt'nl, Q. It.) J. 303

" " :—In luch an action, nn nniendment to the declaration, necking to aubstilute

tprtof-halt for wind-gall, (the former hWing the deflect aa eatabliihed bjr

the e^dence) will not be allowed ; and, iei|)ecialij lo, bccaute the defect!

naacd are a|i|iarent defect*, and, no giieVial warranty being prored, the

f Hiiipndment would have been uaelem. (Do.) .i'..t. 2S3

Waoii:—An employee (cngnged for one year, salary payable monthly,) whole dia-

miiied without sufflclflnt caase, befbre the eipiratlon of the tenafor whieh ^'9--

be was engaged, may sue for the monthly instalmenta of hia salary M

:

tljcy fall due. (Rice, appellant, A Boscovitz, respondenf, Q. B.) 141

" :—A servant who h discharged without sufficient cause^fore the eipiratlon;

of the term for which he was engaged, if he sues for'w^ges, can anly claim'
'

the wages which are due at the date of the institution of the action ; hia

recourse for the uneipited term being reserved. Rut, if he choose^ to sue

• ' fqx dnmagei for breach of contract, the length of the unexpired term of

his engagement may be taken into consideration In estimating the dam-
ages. (K«>auchuniin et al., afipellantM, & 8imon, respondent, Q. B.) 143.

" :—An employee or servant, dismissed without cause, may sue for the inttaU

Bents of his wages as they fall duo under the terms of his engagement
(iiiii wages being the measure of damages) ; unless the master shows that

the employee has, or might have, earned something which ihould be

deducted from his claim. (The Montreal Cotton Company, appellant, k
Parbom, rci'ro'-d»'n», Q B.) , 146^

WiTRMS :-^A, neglecting to appear before an accountant appointed by the Court, in

obedience to a «M6'y>rvna duly served on him, is guilty uf contempt. (Pre-

vost vs. Oautbier, S. C.) , ,. , 333
- • *
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" September at all, at lea.

" he had been there once

*' when he saw Mr. Downc

Ther questions^ieserved

1.' Whether a verdict CO

- 2. If not, whether the

being so contradictory as I

have been found on it aloi

3. Whether a new trial

Sentence was postponed

Bamsat, J. The first j

queslioD reserved was not

Act was carefully examine

Ts. Feore,* iindwe were.al

Act is not terminated unl

8Q. L.B.,p>^«»?^




