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INDEX TO ENGLISH LAW REPORTS,

FROM 1813 TO 138560

JUST PUBLISHED, BY T. & J. W. JOLNSON & CO.,
No. 197, Chestnut Strect, Philudclphia,

GENERAL INDEX to ail the points direct or incidental,
decided by the Courts of King's and Queen’s Bench.
Common Pleas, and NMst Prius, of England, from 1813 to
1850, ns reprinted, tcithout condensation in the £. qlish Common
Law Ieports, in 83 vols,  Edited hy George W. Biddle and
Richard C. Murtrie, Esqs., of Philadelphia. 2 vols. S vo. $9
References in this Iudex are made to the page and volume
of the English Reports, as well as to Philadelphia Reprint
making it equally valuable to those having either veries. Frow
its peculine arrangement and admirable construction, it is
decidodly the best und most accessible gnide to the decisions
of the English Law Courts,

We annex & specimen showing the plan and execution of

the work :
PLEADING.
I. General rules, i} Plea jur abatement for mis-
11, Parties to the action, numer
1L, Materlal allegations, 3 leas to yurisdiction.
a} Jinminterial traue, }j ] Plea puls darsdiu continu.
4] Travere must not Le tco

Hnce.

[¢] en to further malnte
nance of action,

[#] Sereral pleas, under stat
of Anue,

{77 Seversl pleas alnen the
new rules of pleading.

[£] Under common law proce
durg nct

Yroad,
[c] Travorso must ot be too
parrw
IV, Duplicity in pleading.
V. Cortalnty in plcading.
] Certalnty of place,
b} Certulnty an to timo.
c] Certainty s to quantlly

and to value. 1) Evidence under non as
[d] Certaluty of names and 1 Fumpsit.

perrons, {m] Evidence under non as
[?)Awrment of title, rumpsit. siuce rules of

Certaiuty in other res- H.T.4W.4.
pects; and hesein of va- n} Plea of payment.
. 4, Hance o rlea of non et factum,
) \a:l.n'me fo actious fur 1] P'ea of porformance,
Oris,

3 q] Plea of “nll debit” sod
VI. Ambiguity in Pleadings, ! “ never intended *

VIL Thiugs sbould be plead 4 ac- r) Of certain specind pleas
cording to their legal effect. 2] Of eertain miscellaneous
VL G cment an Tued rules relating to pleas.

of Pleadings. t] Of null and sham pleas,
IX. Departure. [u]) Of txsushle pluas. P
X. 8pecial pleas amounting to gen- X¥I. The replieation,
| erel isne. ) Replication de fnjurla,
XI. Surplusage XVII. Demurrer,
XI1i. Argumentativcoess.
X11L, Other mizcellancous rules.
X1V, Cf the declaration.
«) Genorally.
h] Joinder of counts.
c] Scveral counts under new

XVIIL. Repleader,
X1IX. Istue.

X. Drfecttcured by pleading over,
or by verdict,

XXI. Amendnmient.
fa] Amendmient of form of

“action.

{b] Amendment of mesne pro-

coas,

{c] Amendment of declarution
| tion. and other Pleadinge

(/] Under common law proce- {d Amendment of verdict

rules.
(d) Where there is one lad
coun

{e] Sta!‘rme;n of cause of ac-

B} dure act. ] Amendaient of judsment
¢) New asslznment. J ] Amendment after nonsuit
4| Of profert and oyer, or verdict,

XV. of p rstncnlly {g{ ‘A‘mendmcnt after error.

a ? . s men, 141

h{ Vleas in abstement. datent of final pro
¢} Plea in  abatement for

. Acosxd
nonjoinder. (4] Amendments u certaln

other cascs.
1. Gexeran Roies.

IT. ParTiEs To TUE AcTION.

Tt Is suflicient on all oceasions afier parties have been firat named, to deeerhe
them by the terms “aaid plalntiff” and “said de‘endant®  Davison v. Savage
1,537 6 Taut, 575. Stevenron v, Hunter, §. 675 o Tann, 408,

And soo under Zhls head Titlew, Action; Asmmpadt: Bankruptey; Titla of
Exchange; Ca<a: Choco §n Action: Cavensnt, Exccutors: Husband and W e
laudlord aud Tenant; Partnership; Replevits, Trespass; Trover.

Wt of mi“lllg. Mnskut.b’Au.ncnmNs.

ole of ma allogations must roved. R . xxx, H

N 8o 460" oga P vece v. Taylor, 590
Where more is atated as & causc of action than is necesmary for the gist of the

action. plaintiff is not bound to provo the immaterial part. “Jicomfield v Jones

X, (24;4 B & C. 3%, Eresbam v. Poston. xii. 721; 2 C& ', 5640. Dukee v.

Gostllng, xxvil, 786; 1 BN C, 588. Pitt v. Willlams, xxix, 203; 2 A & I', 811,

And it ie smproper to tako fssuy ot such hinaterial allegation, Aruvdel v
Bownan, fv, 1ui. 5 Taun, 1tr,

Mutter nlls gzl by way of nducement ta the subetance of the mntter, need not
e nbleged with suech c-rtainty as that which Is subetance, Stesddart v, Paler,
f, 202, 4 & R, 628 Churebflh v, Hunt, xviil 2035 1 Chit. 450 Williae v,
Wileox, xxxv. (00 8 A & £ 314 Brunshill v, Robertaon, xxxvh 0 £ & .80,

And such matter of inducement need not de proved. Crosskeys Bridgo v.
Rawlings, xxalh, 412 SR N C, 51, .

Matter of desctiption must be proved as alloged. Welln v, Girling, v, 8333
flow 21. Btoddart v. Palier, x34, 212: 4 D& R0 Ricketts v, Balwey, xvitl,
48: 1 Chit. 104, Treesdaly v. Clutnent, x+li, 5293 1 Chit, told.

At action for tort is maintuinable thungh only pa. 2 +f the allegation Is proved,
Rleketts v. Sslwev, xelil, 69, 1 Chit, 0k, Wilkaweon . Acntay, 3ix, 140
6 Rlng, 266, Clarkaon v, Lawzon, xix. 2%, G Elng 585, X

Platntiil Ie not bound to allogze a Feguest, except where the olject of the
tesquest fe Lo oblige another to do asmicthing.  Amnory v, Brodariek, Xvhl, Ui
2 Chit, 320,

In truspusa for drasing agninst plalotifife cert. it 14 an fmunaterial allegation
who was ehling bn it Mowand v Pecte, wiif, 0032 2 Chig, 305,

In amsumpsit the day atlared for an ora] promieo bs mateial, even since tho
new rulex,  Arpold v. Arnolid xavif 47: 318N Coal.

Wihierw the ferms of a continct pleaded by wav of defenee are not matestial to
the purpore for which contract s aiven in evidence, they nved vot le provod,
Iolron v, Fatlows xxadl. In6: 3 BN G002,

Diatinction tetween

Ix11: 2 B&C
. P Hiisary ters need not be aserred.  Sharpo v. Abbey, xv, 5373 & Ding,
5

'y and rial allegation, Draper v. Gareatt,

When allegatinns in plendisgs are dfsisible,  Tapley v Wamwrizht, xxvil,710;
51& Ad 595 Hare s Hortou, Xl io2: 5 18 & Ad. 715, Hartley v. Budkin,
xxafil, #25: 6 1N C. 087, Colo v. Cremwell, xxxix, 3%5; 11 A & £, 661, Oreen
v. Steer, xU, 7405 10 Q I T05.

11 onc plea be compriunded of several ditlnet atlematione, one of which iariot
byself a itefence 1o the action, the establixhing thit one jo proof will not support
the plea  Jalllie v. Rell, » «dif, 000: 4 BN C, €38,

Bt when it is compeaed  “neverd distinet alleeations, either of whith amounts
to a justification. the pronf - fone is sufficlont.  1hlt .

Wihea i tender a materinl allecattan,  Marks v, Lahee, xxxil, 197¢ 3 BN C,
105, Jackeon v, Aldwway, x1e), 532; 5 M & G, 942,

Matter whloh appears In tho pleaditnzs by necesaary jmplleation, nech nat te
wxpressly aversed. Galiow ay v.Jackson, xlfl. 408; 3 X' & U, 9u0. Jones v. Clorke,
<Hil. 645 3 & B 104,

But sue b anplieatasn muat be A neceexary nne, Galloway v. Jachson, xil, 4953
3 ML G, 0 Prentiee v, flarrison, xlv. 8523 $Q B 862

The declaration agsinat the orawer of a Lill must allege a promixe to pay
Uenry v. Burbidge, xxail, $34; 3 BN L fol.

In an acticn by landlo d azalost sherif under 8 Anno. cap. 14, for removing
2o0ds taken in execution without paying the reut, the allegation of removal i3
waterfal, Swattman v Pollard, xIhvi 1001,

in cover ant by assigmee of lerscr for rent afrear, allegation that learer was
possessi d for remainder of a term of S2 ycars, commencing, &c., §s material and
trwversable  Canvick v Halgrave v 7830 1 B & B, 531, .

M nimum of alleation {s the maxuuuin of proof nyuired.  Francls v. Steward,
xIvii, U542 5 Q R, 984, 086,

In vrror 1o reverse an outlas ry. t¥  naterial nllegation is that defendait was
abroad at the Jssuing of the e eent, nd the avernent that he so contsntied u’nl"
%u(lawry pronouuced Beed 1 ot b proved. Iubertzon v. Robertson, 1, 1653 &

aun, W9,
¢ };ur‘-:i:;r not esseattal {n act i for not accepting goods. FLoyad v. et} 22151

Avermont of trespasscs in cther parts of the samo closo §+ hinmaterial. Wood
v. Wedgwood, 1, 571; 1CB. 2:3.

Request is a conditlon precedent in bond to account on request. Davis v. Cary,
1xix, $16; 15 Q B, 318.

Curruptly not essentlal in ples of simonaj-nl contract, if circumstances alleged
show jt. - Goliham v Edwards, Ixxx{. 4355 16 C R, 437,

; élrﬁlcslg which uisance caures injury is surplusage. Fay v. Prentice, §, §27;

Allcgation under ner quod of moda of injury are materiat averments of fact,
wand not inference of law 1o ease for Hivzally granting a seratiny, and thus depriv-
fag plaintitf of his vote  Price v Belcher. v, 68. 3 C B, 58,

Where notice is materind, averment of facta * whith defundant well knew,” is
not wquivaient to averment of notice,  Colchester v Hraoke, lal, 339; 7 Q B, 388

By~ Bpecimen Sheets sent. by mail to all applicants.

NOTICE.

BEREAS Twenty-five Persons and more have
formed themselves into a Horticultural Socicty, in the
County of Hastings, in Upper Canada, by sigaing a declara-
tion in the form of Schedule A anunexed to the Act 20 Vie.,
cap. 32, and have subseribed a sum exceeding Ten Pounds to
tha funds thereuf, in compliance with the 48th Section of the
<aid Act, and have sent a Duplicate of #aid declaration written
bnd signed as by law required, to the Minister of Agriculture.
Therefuore, I, the Minister of Agriculture, hereby give notice
of the formation of the said Socicty as ** The Belleville Horti-
cultural Society,” in accordance with the provisions of the

suid Act. P, M. VANKOUGHNET,

Minister of Agr.

Bureau of Agriculture and Statistics.
Toron .0, dated this 8th day of Feb., 1858.
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LAW SOCIETY OF URPER CANADA, )
|

(Osgvone Harv.)
Hilary Term, 21st Victoria, 18553 i

— |
During this poesent Term of Hlary, the following Guntletnen werecatled to the
degrec of arcisterat-law — l
Fdwand Thslor Dartuell, Esquire,
Eruvstus Crombie, »

Calels Ellar Lnglish, Eaquire.
Thomas Hodglos, "

On Tuealay, the 1k day of Febriuary, in thic Term, the fullowing Gentemen
wern adinlthal Jnto the Socfety as menmtivre thereof, and enterad i the following
order as Students of the Luns, thelr cxaminations haviog “.acu classed us!
folloves :—

University Class »

Mr.John Anderon Ardagh, A, |
s vnt Unnar Atkineoa, B.A,

Mr. Juines Windeat, M A,
1 Peuntugton Macphersan, B AL
s Jutin Turpm, BA. “ George Raetholowew Boyle, B.A!
s 1L Culty Windeat Wethov, B AL ¢ Frederich Lampainn, B.A,
Me, Wittiam Jamilton Joues, 18 AL

Junior Class:
Mr.

Mr.

.
“
“

Wilhiam Edward 0’ iron.
Charles Arthur Junes,
Heory  wkino Irviug, Givorgs Frederick Dugean,
Warren fock. Froderick Fanning. '
Moz —ientlemen admitted in the “ Unjversity Claes™ are arranged according |
to their University ruuk : {n the othee closes, nicording to the reiative wetit vt
ths examination pissed before the Soaety. !
Ondere 1—That the examinatiuy for admlisston sball, until further notice, bo in
the fllowlng bouhs tespectisely, that ix to sy —

For the Oplime Class:

In tha Pheenlea of Dunpedes, tho tirst twelve books of Homer's 11iad. linrace,
Sallust, Euclid or Jagendnes Geometrie, Hind's Algelr, Suowlall's Togo-:
vometry. Farnshaw's Statice aud Dynamics, Hennehell's Artpmumy, Pale) s
Motal thituanphy, Incke's Beray on tho Muwan Understanding, W batedey's |
Ingie aml Riwtorle, and guch works {n Aundent aud Modera History avd
Geography as the candidates may havo read.

For the Unicersty Class:

In Homer. first book of 1liad. 1 urian (Charon Life or Docam of Luclan and
Timon), Odes of Hurace, tn Mathewativs or Metaphvaizs &t the option of the
eandudate, according to the fulluwivg courses respectively, Mathematies, |
{tuclid, 1»t, 2ud, Srd. 3th, and Lth bouks, or Legondre's Geometrde, 1st, 2ud,
drd, aud 4th bouks, Hinds Algebra to the end of SMwmultancous Equationsi;
Metaphyster  (Walker's and Whateley's Logle, and Locke's Essay on the
Human Undeestanding); Hersebell’s Astronomy, chapters 1, 3, 4, and 5, and
such works kn Aucicat and Modern UGeograpby and Iilswry as the caudidates
tuny have read.

James sauein McMacrty. ;
John Crawford,

“"
“"

1

For the Senvor Claes:
In the same subjects and Looks as for the University Class. 1

Ror the Junior Class:

In tho 1st and 3rd book= of the Odes of Horacn; Fuclid, 1st, 2n4d, and 3rd books,
or Jaegendru's Geoawtrie 1st und 3rd Loks, with the prombiems; and such
works tn Modern History and Geography as the candldates mnay have read: and
that this Order bo pulilished every Ter, with the adwsissions of such Term,
Ordered—That the class or order of the cxamination passed Ly each candidate

for admission be stated in his certificato of admission.

Ondered—That in future, Caudidates fur Call wuth konours, shall attend at
Oszoudo Il under the 4th Order of 1L Term, 18 Vie. on the last Thurday
and +1x0 on the 1ast Friday of Vacation, and thoso for Call, merely, on the latter
of suck days. .

Ordered—-That in future all Candidates for admiseion into this Society as
Etudents of thy Laws, who desire 10 pass thetr Lxamination i citber the Uptiwe |
Class, the University Class, or tho Senior Class, do ritend the Exuminer at
Osgoodo Hall, on both the first Thursday and the first Friday of the Term §n !
which their petitions for sdmlssion arv to be presented to the Bencliers in Convo- !
cation, at Ten o'clock L. M. of each day: apd those for adwmlssiou in the Junfor i
Clasx, on the latter of those days at the like hour. {

Onifcred—That the ination of for rertif) of fitness for
adnmizmon as Attorneys or Solicitors under tha Actof P'arliament, 20 Vie. chiap. 633,
avd the Ruleof thy Soclety of Triulty Term, 21 Vic. chap. 1. nade under aathority
and by direetion of the said Act, shall, until further onder, be its tho folloning |
Look« and subjects, with which such candldates will bo eapected to be thoroughly ;
famniliar, that is to .9 i

Blackstone's Commentarics, 1st Vol.; Swith’s Mercantilo Law: Williams on |
Real Property: Willlams or. Personal Property; Story’s Equity Jurisprudence;
Tho Statute Law, and the Paxctice of the Courts. .

Norice.—A thorough faniliarive with the preseribed subjeets and booke< wiil,
£n future, be required fiom Candidites for adnsisdon as Stadents, aud gentlemen
age strongly recommended to postpouy proseating thewselves for exaiustion ;
until fully prepancd. I

Notice.—By a rule of Hilary Torm, 1§th Vict., Students keeping Term are |
hencoforth requinad to attend & Courco of Jactuns to be delivepsd, cach Term,
at Onagoode 1all, and exhibit to the Secretary oa the Iast day of Term, the Lec
urer'’s Certificate of such attendance. .

Ororaen.—That thy Suljects for Lectares next Term, be the Law of Mortgages,
o be Jectured upon by Samued Honry Strong, taquire: and the Law of Evideuce
0 Yo lectured up a by John Thousas Anderson, Esqulre,

ROBERT BALDWIN,

Treasurer.

Aidat 4

Nilary Term, 214t Victoria, 1858,

LAW JOURNAL.

e

STANDING RULES, .
()N the subjeet of Private and Local Bills, adopted
by the lLegislativo Council and Legistative Assembly,
Srd Sesston, dth Parlimnant, 20th Victoria, 1857,

L. That all applications for Private and Local Bills for
granting to any individual or individuals any exclurive or
peculiur rights or privileges whatsoever, or fur duing any mnat-
ter or thing which in its operation would affect the rights or
rruperty u‘l}otlxcr parties, or fr making any umendment of &
ike nature to any former Act,—shall require the fullowing
notice to be published, viz :—

In Upper Canada—A notico inserted in the Official Gazette,
aud in vue newspaper published in the County, or Union of
Counties, affected, or if thera he no paper yublislmd therein,
then in & newspayer in the next nearest County in which a
nowspaper ir published.

In Loneer Canada—.\ notico inserted in the Official Gazette,
in the English and French languages, and in one newspaper
in the English and one newspaper ia the French language, in
the District affected, or in both languages if 1“cre be but one
mper; or if there he no {mper published thereie.,, then (in buth
anguages) in the Official Gazette, aud in a paper published in
an adjoining District,

Such notices shall be cont'nued in each case for a period of

lat least two months durins, the interval of time between the

clnse of the next preeeding, S ssion and the presentation of the
Petition.

2. That before wny Petit.un praying for leave to bring in a
Private Bill fur the crection of o Toll Bridge, i3 presented to
this House, the person ov persons purposiog to petition for
such Bill, shall, upon pivi . the notice prescribed by the pre-
ceding Rule, also, at t! » same time, and in the same manner,
give anotice in writin |, stating the rates which they inteud to
usk, the extent of the | rivilege, the height of the arches, tho in-
terval between the abutmentsor pidrs for the puassage of rafts
and vessels, and mentioning also whether they intend to erect a
draw-bridge or not, and the dimensions of such draw-bridge.

3. #'hat the Fee pryable on the second reading of and Vri-
vate or Local Bill, shall he paid only in the Iouse in which
such Bill originates, but the disbursements for printing such
Bill shall he paid in each House.

4. That it shall Le the duty of parties sceking the interfe-
rence of the Legislature in any private or local matter, to file
with the Clerk of each House the evidence of their havin
complied with the Rules and Standing Orders thercof; an
that in default of such proof heing so furnished as aforesaid,
it ehall bo competent to the Clerk to report in regard to =uch
matter, *that the Rules and Standing Orders have not been
complied with.”

That the furegoing Rules be published in both languages in
the Official Gazette, uver the signature of the Clerk of each
House, weckly, during each recess of Parlinment.

' J. . TAYLOR, Cik. Leg. Council.

104, Wy, B, LINDSAY. Cik. Acecomlily.

Lecistanive Covxcrr,
"Toronto, 4th September, 1857.

] XTRACT from the Standing Orders of the Legis-

lative Council.

Fifty-nintl Ordey —* That cach and every applicant for a
Bill of Divoree shall be required to give notice of his or her
intention in that respect specifying from whom and for what
cause, by advertisement in the official Gazette, during six
months, and also, for a like period in two newspapers pub-
lished in the District where such applicant usually resided at
the time of separation; and if there be no second newspaper

ublished in such District, then in one newspaper published
in an adjoining District; or if uo newspaper be published in
such District, in two newspapers published in the adjoining
District or Districts.” J. F. TAYLOR,
10-tf. Clerk Legislative Councif.
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TRIAL BY JURY ON ITS TRIAL.

Tie out of mind Trial by Jury in civil as well as criminal
cases has existed in England, and from the first unanimity
of decision appears to have been required.

Much may be said against the peculiarity of unaniwity
in this time-honored institution, and indeed much may be
said against the institution itsclf,

It is a fuct that nono of the Continental States of Europe
have adopted trial by jury in civil cases. It is a fact that
pearly all of the States which have adopted it in criminal
cases have rejected the English characteristic of unanimity.
In Belgium trial by jury was only cstablished in 1830, and
the decision is by o bare majority. In Franco it was
introduced in 1791, and notwithstanding many fluctuations
decision by maj. ‘ty is now the rule. In the German
States such also is the rule. In Scotland, as there is a
mode of getting at the fucts of a case by what is termed
precogaition, a procedure by the sheriff, trial by jury in
civil cases is the exception, not the rule. By a recent
statute (17 & 18 Vic, cap. 59), if in a civil case the jury
is unable to agree after a deliberation of six hours, the
verdict of nine may be taken as the verdict of the whole.
In the United States of America, when colonies of Great
Britain, trial by jury in civil and criminal cases requiring
unanimity of decision became the law of the land, and
continues so to be.

Of trial by jury in England it may be well said, “time
consecrates, and what is gray with age becomes religion.”
Still men there have been hold enough to question its wis-
dom, and irreligious enough to discuss its merits. No less
an authority than Iallam, the historian, has pronounced
it to be “a preposterous relic of barbarism:” (Supple-
mental Notes to Middle Ages, 262.) Without indorsing
an assertion so sweeping we readily admit that trial by jury,
if not defensible on reason, ought not to be supported on
prestige, if not compatibloe with the safe, speedy, and
economical administration of justice, ought not to be bol-

stered up and preserved solely because of its antiquity.

The first thought that occurs to the iud is, that if the
system as a whole, or unaniwity as an attribute of it, were
indefensible, neither could successfully have eseaped the
innovations of modern law reform, nor indeed have been
tolerated by a people so practical, so free, and so judicious
a3 the peoplo of Ingland. We place little reliance on any
argument based mercly on the laws of surrounding nations.
Of a nation, as of an iudividual, it way be afficrned that
what is one man’s meat is another man’s poison.

In common with our fellow-men we subseribe to the
apothegm of Bacon, “ State super vias antiquas et videto
queenam sit via recta et bona et ambulate in ca;”’ or, in
plain Eunglish, ¢We shall make a stand upon antiquity
until we discern a way of improvement, and then oaly shall
leave our present path.”

Though we have reflected deeply upon the sul ject wo
have fuiled to discover the improvement to be cffected by a
wajority verdict. Is it to be the verdict of & bare majority?
Is it to be the verdict of a two-thirds majority? We
believe the greater number of majority advocates are in
favor of the latter. What are the arguments which they
advance? such as the following : —

It is absurd to attempt to convince twelve men of diffe-
rent degrees of capacity of the truth or falsity of a particular
state of facts. All analogy in social and political bodies
is in favor of the majority system. It is at present in the
power of one corrupt man by force of endurance—argumen-
tum ad ventrem—to defeat justice. These we take to be
the chicf, and by many thought to be the unanswerable
arguments aguinst the requirement of unanimity.

Before going further we shall apply ourselves to the con-
sideration of these arguments.

In the first place, it i3 not absurd to attempt to convince
twelve men of the truth or fulsity of a given state of facts,
when the twelve men are jurors, though of different degrees
of capacity. We appeal to facts. In how wany cases are
jurors discharged because unable to egree? Not in one
case in one hundred! The fallacy rests in this, that twelve
jurors are looked upon as twelve ordinary men, unassisted
by the guiding and governing influenco of a presiding
Judge. There is no such thing strictly speaking as trial
by jury. There is trial by judge and jury, which is a
very different thing. When in ninety-nine cases out of one
hundred men so placed do render unanimous verdicts it is
surely gratuitous to say that they cannot do so.

In the second place, the argument drawn from analogy

in political and social bodies is not a sound argument. A
body of jurors is called upon to decide facts, not to express
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opinions.  Nothing more need we apprehend be said upon “Without these any mode of trial, instead of bring a blessing,
this head. would be a curse. .Anything having a leaning towards
In the third place, though it is in the power of a conupt lessening deliberation in trial by jury ouzht to bhe avoided.
juror by physical endurance to delay justice, it is a0t in hix’ We submit that a d_parture from unanimity would have
power to defeat it.  Jle may “huld out” for three, .«ix,! this effeet.
nine, twelve, twenty, or twenty-four hours, without fuod,!  First, let us supposc unanimity to be no longer necessary.
and may by so doing inconvenicnee his fellow jurors; but! The first object of’ the jurors upon retiring would be to
unless they ure as cormpt as himself, they will not suecumb)| marshal numbers.  Shounld it be found that nine are agreed
to the argumentum ad ventrem. 1t is under such circum-! upon a particular verdict the opinions of the minority would
stances the tendeney of man's nature to vesist, not to yicld' be passed over without any discussion whatever. Thus
to bullying injustice. Desides the case supposed is an | would the necessity for deliberation be removed ! .\'(}\v
extreme case, and one of a very exeeptional chameter.  To|suppose a unaniuious verdict necessury.  .Any person dis-
muke it ocenr at all there must first be the corrupt man, | senting would have the right to explain his views and to
which, owing to the selection, drafting, and empanelling of” compel the majority to listen to them. Reason—not mere
Jurors under the laws of Upper Caiada, is more likely not | numbers—would be the chameteristic of the jury roon.
to be than to Le. Then this corrupt man must haver Well has Tacitus said that trath is cstablished by investi-
stronger powers of endurance than cleven other men indis-* gation and delay; but falschood prospers by precipitancy.
eriminately chosen, which, uccording to the kuws of nature’ Under the present system any juror—mno matter how
and of chance, is more likely not to he than to be.  The' humble his attainments—how ivsignificant his reputation
argument in every aspect is untenable.  But let us turni—how lowly his station—if he speak truth, commands
from theory to practice, and what are the facts?  When a| respeet.  Truth forces itself upon the understanding of
Jjury, after having retired for a certain number of hours, less | man, wherever there is any disposition, however trifling, to
or more in the discretion of the Judye, arc unable to agree, | receive it.  One thought, if' expressed in the pure atmos-
they are discharged, that is, released from the pains of! phere of truth, may flash conviction upon the willing mind.
hunger unsullied with the crime of perjury.  No verdict is! Investigation at least cnsues, discussion takes piace, and
rendered.  Plaintill may again have his case brought to|finally reason prevails.
trial, when the chances are ten thousand to one that #e{ Sccondly, the verdict of twelve men is more likely to be
corrupt man, with strong powers of physical endurance, will | correct than that of nine out of twelve. A learned writer

not be on the second jury. We think we hear our casuist
say, though there be not the same man there may be
another equally corrupt.  Concede this plethora of corrupt
men, and concede also tihe majority system, what follows?
If there may be one corrupt jurer, why may there not be
two, three, four, five, six, or more ? If four, the two-thirds
majority scheme can be no cure of the cvil ! If six not
even the bare majority scheme would be a cure !!

The truth is, and it must be told, that the argument of a
carrupt juror, though a very common one, is an idle phan-
tom. If corrupt jurors were as prevalent as we must
supposc them to be to make the argument worth anything,
there would be move jurics dizscharged tor want of wnanimity
than one in one hundred which is not the fact. Nor can
it be the fact, or be taken to be the fact, unless it is argued
that in ninety-nine cases out of one hundred there are at
least ninety-nine juries, each having at least cleven corrupt
jurors, which is absurd.

Now let us turn to the other side, and review the argu-
ments in favor of unanimity.

The object of a trial by jury, as it is commonly called, is
the discovery of truth. To discover truth when mixed
with falschood patient and aoxious deliberation is esscntial.

says that eateris paribis two men are more likely to be
right when agreed than one, and for the same ecause twelve
men, than cleven, ten, uine, or any lesser number.  Tried
after this fashion, according to Poissen in his ¢ Recherches
sur les probabilities des judgemens,” and Lacroix in his
«Calcul des Probabilities,” the probability of error in a
verdict, when a wajority of nine out of twelve is sufficient
for decision, is about one to twenty-two, while if unanimity
i exacted it is one to cight thousund.

Thirdly, when each juror knows that no verdict can be
rendered without his concurrence he retires from the box
with a duc sense of responsibility. He cannot relieve
himself by saying, I shall be counteut ta be in the minarity
and so take no part in the verdict. I shall retain my
opit - 1 aud allow the verdict to pass. He will rather <ay,
I nust give some verdict, that verdict must be true accord-
ing to the evidence, if not true I shall be perjured before
God and man.  With these solemn thoughts he is in a
right mood to scarch after truth. Without them the pre.
tended search is a mockery. Anything which has a ten-
dency to remove individual responsibility makes inquiry
after truth by jurors a moeckery. The majority system, for
the reasons we tave shown, has, we think, this tendency.
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Fourthly, we must not restrict our view of trial by jury
to the jurors themselves. We must look to its effect upon
the community a¢ large. A decision of twelve men when
unanimous is more likely to command respect than that of
nine out of twelve, especially when it is known that three
dissent. So sure as one party to a suit wins, the other
loses. The loser will, we maintain, more readily, more
cheerfully, submit to a verdict against him, when he knows
that it is the undivided opinion of twelve men in no way
related to his opponent more than himself, and who can
have no object than that of justice in deciding for the one
or the other. The feeling for him, though perhaps of
sympathy, is accompanied with that of respect for the law.
This applies equally to eriminal and civil cases ; but in the
former, as has been eloquently observed, unanimity gives
strength and firmness to the stroke of justice.

These are so far as we can call to mind the arguments
pro and con on this much vexed question. We think the
unbiassed reader will have no difficulty in deciding between
them. In our opinion the arguments directed against the
form of trial by jury might with some good effect be levelled
against the qualification of jurors. No shifting of numbers
—no shuffling of units—can qualify an unqualified juror.

Having said so much concerning the form of trial by
Jury we desire to observe that we are not of those who think
that it ought to be applied to the trial of every civil case
involving questions of fact.

In Upper Capada trial by jury in civil cases is the rule,
and in Lower Canada the exception. This, like other dif-
ferences between the laws of the two sections of the Province,
is traceable to a difference of origin.

In England a prejudice exists in favor of trial by jury.
It is not only looked upon as the palladium of an English-
man’s liberty, but as a panacea for an Englishman’s wrongs,
civil and criminal. Trae indeed Magna Charta declares
that no man shall be condemned, except by the judgment
of his peers. We glory in the deelaration, but would con-
fine it within bounds. Its object is to control eriminal, not
civil cages. Its object is to protect liberty where liberty is
_endangered.

It is hazarding too much to say that jurors are better
fitted than Judges to determine all questions of fact. A
verdiet is judgment in form. Judgment is the result of
reason. The power to reason accurately is not possessed in
a higher degree by farmers, mechanics, or tradesmen, than
by Judges—men of learning—men of ability—whose pre-
vious study and training peculiarly befit them for the task.

Some cases there may be in which, owing to rules of
trade or other peculiar circumstances more within the
knowledge of laymen than lawyers, the judgment of the
former would be of the two the more correct. For such

cases let there be trial by jury. Bnt why should trial by
jury be for all cases? Many suitors, were the option given
to them, would prefer to have their disputes determined by
a single intelligent Judge than by any jury. In Division
Courts the right to demand, or rather to suffer a jury, is
optional. 'Why should it not be so as much in the Superior
as in the Inferior Courts? In the Inferior Courts where
such is the case trial by ludge is the rule, and trial by jury
the exception. 'Why then should suitors be forced in the
Superior Courts or any Courts to submit to a mode of trial
in which they may not bave confidence? The reason is—
antiquity—not wisdom, age-—not reason, prestige—not
usefulness.

Were trial by Judge in all civil cases to be optional we
should less frequently hear of perverse verdicts. We
should less frequently hear of jurors being withdrawn and
no verdicts. We should less frequently hear of second,
third, and fourth trials to the impoverishment of the suitor,
The administration of justice would be more speedy and

less expensive than at present,—and these after all are and

ought to be the great ends of legislation.

Such have been for a long time our ideas on this impor-
tant head of jurisprudence. They have greatly moved us
towards a feeling of respect for the machinery for
dispensing justice in civil cases in Lower Canada. If the
administration of justice were to be changed in the manner
we propose there would be an immense approximation made
between the laws of the two sections of the Province.

Nor are the views we hold in regard to trial by jury ex-
clusively our own. We have reason to believe that the
opinions of many of the most intelligent men in our midst
coincide with ours. In England similar views are steadily
gaining ground. In the English Zaw Zimes, for 26th
December last, the editor, who is a shrewd observer of
legislative wants, expressed himself to the same effect as we
do on this occasion.

We would sacredly preserve trial by jury in criminal
cases. In Upper and Lower Canada the laws in this
respect are identical. Few question their wisdom, none
have gainsayed it.

Upper Canada is greatly dependent upon England in
matters of law reform. It is the policy of our Legislature
to await the working of a reform in England before hazard-
ing an experiment here. We do not find fault with them
for doing so in doubtful cases. But even in England, by
the Common Law Procedure Act, 1854, it is provided that
the parties to a cause may by consent in writing, signed by
them or their attorneys, leave the decision of any issue or
issues of fact to the Court (sec. 1). Our Legislature in
1856, while adopting the greater part of the Act, omitted
this provision. The cause of the omission is not, we should
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hope, & want of confidence in our judges. Qur Judges
are as fully competent as Judges in Lugland to decide
questions of fact. But whether or not the judges of our
Superior Courts aro certainly as eompetent as the Judges
of County Courts. The Legislature having granted the
right to the latter cannot with any appearance of consistency
withhold it from the former. It inay be that the Legislature
is influenced in making the dirtinction by a desire to save
the Judges of the Superior Courts from ~» unnsual and not
very pleasant responsibility.  If this be .ac .notive let the
right of a suitor to ask for trial by the Judge be given us
with limitations. In England such a triul cannot be had
unless the Court, upon a rule to show cause, or & Judge on
a summons in their or his discretion see fit .o allow the
trisl.  To this extent at least the English system might be
safely adopted.

The Judges of the Court of Chancery in Upper Canada
often without the aid of a jury determine questions of fact.
Can it be said that the interests involved in Chancery are
of less magnitude than those involved in actions at law?
The fact is the reverse, and that it is so is universally known.
Now that the power cxists in Chancery, and the power and
the right of the suitor exists in the Divisiun Courts, the
withholding it from Courts of Common Law of Superior
Jurisdiction is an anomaly as tircsome to the bar as it is
injurious to the suiter—as strange in practice as it is inde-
fensible in principle.

MUNICIPAL LAWS—DISSOLUTION OF UNIONS—
EFFECT ON COUNTY OFFICERS.

In 1849 the division of Upper Canada into Districts
for judicial and other purposes was abolished (12 Vie,,
cap. 78, scc. 2).

In licu of the division by Districts that of Counties was
cstablished. All officers und offices at the time of the
passing of the Act appertaining to Districts were declared
to appertain to Counties (scc. 3). Justices of the peace
and other persons holding commission or office in the Dis-
tricts were by the operation of the Act transferred to the
Counties substituted for the Districts (see. 37). Certain
Counties not having the requisite population were for judi-
cial and municipal purposcs united (scc. 5); subject at
a future time when having the requisite population to be
disunited (sec. 10, ct seq.). In cvery union of Counties
the County in which the Court House and Gaol—formerly
the District Court House and Gaol were situate, was declared
to be the “senior County,” and the other County or Coun-
ties when more than one the # junior County’ or ¢ Coun-
ties” (sec. 9). Upon the dissolution of a Union between
Counties in the manner prescribed by the Act, none of the
Courts or officers of the senior Couuty as such have any

jurisdiction or authority whatsoever in or over the County
disunited, when a junior County (sco. 18).

This is the law, and as far ay it goes is clear and satisfac-
tory. The appointment of a staff of officials judicial and
municipal for the County or Countics disunited is intonded.
But suppose a judicial officer, commissioner for taking affi.
davits for instance, appointed for a District or Union of
Countics, upon a dissolution of the Union found to reside
in the County disunited, is his commission thereby revok-
ed? The question i3 one of very great importance, and
as we shall proceed to show, cwing to a confliet of authority
is not yet settled.

The difficulty arises hecause of an omission in the Statute
to ennct that Justices of the peace and other persons hold-
ing any commission or office residing within the County or
Countics disunited at the time of the separation shall con-
tinue to hold the commission, office or authority within the
County or Counties disunit 4, /. ¢. junior County or Coun.
tics notwithstanding the separation. It may be that this
is what the Legislature meant when passing 12 Vie., cap.
78, but is not what the legislature has expressed.

In the Act forming the County of Prince Edward into a
separate Distriet, {1 Wm. IV,, eap G,) passed in 1831,
there was the neeessary provision in these words,—¢ His
Majesty’s Justices of the peace and other persons holding
any commission or office, or bearing lawful authority, and
who shall be residing within the said County of Prince
Edward at the time the same shall be deelared and named,
a scparate District as aforesaid, shall continue to hold,
anjoy and exercise the like commission, office, authority,
power and jurisdiction within that District in the same man-
ner that they previously held enjoyed and exercised within
the Midland District” (see. 5).

The continuance of the power was it will be observed
made to rest upon the residence of the party within the
County at the time of its separation. So it was held that
a commissioner for taking affidavits appointed for the Mid-
land District, resident within the County of Addington
part of the Midland District at the time of the separation of
Prince Edward, though entitled to administer aflidavits for
Frontenac, Lennox and Addington, the remainder of the
District had no right to do so for the County of Prince
Edward (McWhirter v. Corbett et al, 4 U. C. C. P. 203).

When, however, it was afterwards argued that the effect
of 12 Vie., cap 78, is the same as that of 1 Wm. IV. cap.
6, the argument did not suceced. The facts as reported
are, that on Tth August 1843, a commission for taking
bailin and for the Gore District of which the County of Braot
formed a part was granted to one George McCartney. The

Gore District was divided into several Countics, of which
Braut afterwards by separation became a distinet munieci-
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pality. It would scem thaugl not expressly so stated in RBILL TO ALTER DIVISION COURTS LAW—LEGIS-
the report, that when Brant became separate McCartuey LATING OUT OF OFFICE.
wae a resident of it.  After the separation by virtue of his
commission for the Gore District, he in the County of Brant A bill has recently been introduced by Mr. Benjamin in
took bail in a cause there pending.  Subsequently the bail the Legislative Assembly “to amend the Division Court
were sued on their recognizance and pleaded that McCart- Acts of Upper Canada.”  1In one ofits provisions we re-
ney was nat n commissioner for taking bail in and for the gard it as exceedingly objec..vnuble.
County of Brant. And so the Court of Common Pleas It proposes that noone who ix engaged in trade as a mer-
notwihstanding the 12 Vie,, cap 7%, sce. 18, and the argu- chant shall be appointed Clerk of a Division Court, and
ment by nnalogy from the 4 W 1V, cap. 6, held. The that those clerks who are suck shall be removed from office.
Chicf Justice (Macaulay) said : ¢ This is not like the cascof ~ The reason for the proposed change as given in the
McWhirter 7. Cowbett, which arose under the Provincial preamble iv, that persons appointed to the office of clerk
Statute 1 Wm. IV., eap. 6, for separating the County of who are eagaged in trade are thereby given an undue ad-
Prince Edward from the Midland District, and erecting it " vantage over other traders having recourse to the Courts.
into a District, by section five of which Act the continuunce  This we believe has no foundation in_fact, and the miscon-
of commissions in cach District respectively was made to ception has arisen from overlooking an important provision
depend upon actual residence at the time of separation ; and in the present law. If clerks were allowed to suc in their
I find no sufficient anthority for holding the authority of ' own Courts, certainly there would be temptation and there
the commissioner in this case as extended to or continuing , their positior. might cnable them to forward their own suits
in the County of Brant after its scparation.”” (Carter v. ,lto the prejudice of others; but there is a clause in the
Sullivan 4 U. C. C. P, 300.) ' Division Court Act that when any Clerk or Bailiff, cither
The point was again raised ; but in the Queen’s Bench : by himself or jointly with any other prrson, is liable to br
where the Court, apparently without being aware of the ' sued or may suc within the jurisdiction of his own Court,
decision of the Common Pleas, came to a different conclu- , the suit is to be brought in the neat adjoining Division
sion (Gleck v. Davidson 15 U.C.Q.B., 591). The facts ' Cowurt
of the two cases seem to be much the same.  In the latter ! This places not only the Clerk but the Bailiff on the
or Queen's Bench case, it appeared that in 1848, Otto, same fuoting as other suitors, actions by and against them
Klotz was appointed a commissioner for taking affidavits in ! being entered in a court with which they are entircly un-
the District of Wellington which_District afterwards be- | connected.
came the United Counties of Wellington, Waterloo and,  Not mercly is the proposed alteration unnecessary but it
Grey. In process of time Waterloo a junior County be-, would be positively mischievous. We happen to know
came a separate Municipality. At the time of the separa- | that in many places it is difficult to procure a person willing
tion Mr. Klotz was a resident within its bounds. In Oc_ | to accept the office of clerk who possesses the necessary
tober, 1853, by virtue of his commission for the District of! cducation and business habits, and if a large class of persons
Wellington admininistered an affidavit in the County of' be disqualified, the difficulty in securing a proper person for
Waterloo. The Court held that he had a right to do so, | the officg will be increased.
The Chief Justice, (Robinson) said: ¢ Beinga commwissioner | We object to the first clause as unnecessary and inex-
under a commission of 1848, he continued to act a3 a com- : pedient.
missioner for Waterloo being that part of the former District |  We have heard of personal ill feeling towards an officer
of Wellington, in which he resided” (p. 593). | managing the insertion of a clausc in an act of Parliament
We cannot reconcile this decision with Carter v. Sullivan | which quietly legislated the individual out of office ; and it
et al, and without pretending to say which is right, think | is just possible that a fecling of that kind or the coveting
it very remarkable that Carter v. Sullivan et al was not ' another man’s officc may continue to operate in certain
noticed in Gleck v. Davidson. It was not according to the : minds. Let us not be misunderstood. We do not for one
report cited by counsel and certainly is not mentioned by moment attribute unwerthy motives to the introducer of
the Court. Upon a question so important, wherein the ! the Bill, we know nothing whatever of the gentleman,
two Superior Courts of Common Law of Upper Cannda' and have no reason to suppose he would be a willing
differ, the interference of the Legislature seems neccssary. | party to wrong; but we know how easy it is to dizguise
It is hoped that some useful member will see that the | motives and give to the most sclfish and underhand action
point shall not be neglected in the passing of the consoli- ) the appearance of a move for the public good. M.P.s,
dated Municipal bill now before Parliament. | like other men, may be deceived by adroit arguments, par-
L
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ticularly if' employed by oue or more of those who place
him in power.

Now we would ack, is there pny show of justice in legis.
lating men out of office a3 proposed by the second section.
If an officer has committed wrong—if he has taken advan-
vantuge of his position to benefit himself to the detriment of
others et him be removed, but do not punish without proof
of wrong committed. Do not perhaps ruin a man on fanci-
ful suspicions. To do so would be to furn a dangerous
precedent ; and we hesitate not to say, even supposing it
right in the future to disqualify, that it would outrage the
principles of justice.

There is a curions provision in the latter part of the
Znd secetion—viz., that a judge failing to remo.c a clerk
shall be linble to a fine, &e.  Mr. Benjamin we are sure did
not see the injurivus and offensive character of this provision.
It would have been well to presume that the judges would do
without coercion whatever was cnjuined upon them by the
Licgislature, and in any case the simple requirement would
have been sufficient, fura judge failing to meet it would un-
doubtedly be guilty of a misbehaviour in oftice.

There is a party in the United States ever ready to assail
the judiciary, but in this country we are happy to know
such is not the case.  We acyuit Mr. Benjamin of all in-
teution to cast a slur upon a body of men who are entitled
to every consideration in the just discharge of their duties.

As to the 4th and 5th clauses the principle is good but
the provision is unnecessarily complicated.  Why not allow
any onc at his own risk to obtain a commission from the
clerk in his own locality giving to his advemary notice &e.,
without bringing both parties to the County Town, and ap-
ply in cffect the practice of the Superior Courts tv the
Division Courts.

As to the call for such « bill we never heard of any; and
from our position as the only legal perivdieal in the country,
had there been any general or strong feeling in fuvor of
such a move we must have heard of it.

ESSEX CONTESTED ELECTION CASE.

We have been requested to make u correction in the
report of this case as given in our last number. lIn the
statcment, fastead of the words ¢ The afliduvits shewed
that hie removed himself and his fumily during the whole
fourteen days required for service, &e.,” read ¢ The affida-
vits shewed that he removed himsclf alone apparently for
several days, between 11th and 22ud January, and himselt
and family from 17th January, during that part of the

fourteen days required for serviee, as reckened from vth
January the declaration day.”  Such exchanges as copicd
the report are requested to notice the correction. '

THE LAW OF LIBEL,
The fullowing is a copy of the Lord Chief Justice Camp-
bell's Biil to amend the Law of Libel :

*“ Whereas it is expedient further toe: send the Law respect-
ing Libel: Be it therefure enacted by the Queen’s most excel-
lent Mujesty, by and with the advice and cunsent of the Lords
Spiritual and Temporal, and Commons in this prezent Parlia
ment assembled, and by the authority of the same as fullows,

{. No person shall be liable to action, information, or
indictment for libel in respect or on account of the publication
of any faithful report of the proceedings at any sitting of either
House of Parlinment at which strangers havo been permitted
to he present.

II. In an action for an alleged libel, it shall he competent
to the defendant, in addition to any other plex which he may
now Inwfully plead, to plead in bar of the said actimn,
that the alleged 1ibel is the repurt or part of the report of the
proceedings of & public meeting lawfully assembled fur a law-
ful purpose, and that the said report is a faithful report of
the said proceedings, and that the plaintiif has sustained no
loss or damage by the publication of the said alleged libel.

IH. For the purpose of the foregoing enactment a puliic
meeting lawfully assembled for 2 Liwful purpose shall mean a
meeting called by the sheriff of n county, the mayor of uny city
or borough, or other public functionary having authority to
convene such meeting, to petition Her Majesty or either house
of Parlinment, or a meeting for the clection of a member or
members of Parliament, or 2 meeting of any council of any
city or Lorough, or & mecting held under authority of any Act
of Parliament for imposing any rate or otherwise in relativn
to the aflsirs of any parish or other district.”

IMPRISONMENT FOR DEDBT.

The subjoined article, which we take from the English
Leaw Times, will be found of interest to us at the present
time. :

The Times has made an extraordinary mistake in attributing
to Lord Brougham’s Bankruptey Reformn Bill 2 design to fav-
or debtors.  The writer was probably led into this error by
secing that it contains & provision fur the abolition of impris.
onment for debt, and he jumped at the conclusion that Lord
Brougham contemplates the discharge of debtors from all lia-
bility beyond the seizure of their property, if they have any,
or if it can bo fouud. DBut that is not the purpore of his Bill,
and we can venture to asssert that it is very far indeed from
Lord Brougham’s object. Iiis views are in truth very nearly
the sameas those which we have propounded hereas being the
principles upon which a good law of bankruptey should be
based : that is to say, that it should he a law for the relicf of
creditars and the punishment of fraudulent and improvident
dcblors ; thatan insolvent is prime fucic a wrong-doer, on whom
should be thrown the enus of proof that he has ianocently de-
prived his ncighbour of his property ; that punizhment in the
form of imprisonment should be ntlicted fur an iusolvency
that canunnt be so vindicated, and a criminal indictment pre-
forred for insolvency tainted with fraud.  So faras we can dis-
cover from their reported speeches, there is no difference of
opinion hetween the law lords upon these essential foundations
of a new law of bankruptey ; and therefuse we luuk confident.
ly to see them embodied in the measure which the Lord Chan-
cellor has announced to be in preparation. It was with ex-
treme pleasure that we read the cmphatic condemnation of
Lord Camphell of the present state of the law, which is hased
on precisely the opposite principle to that now recognised :
namely, that its olject is thereliefof debtors, and that the onus
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of proof of misconduct should be thrown upon the creditor.
Lord Campliell feels, with all who have given thought to the
subjeet, that the present state of commercinl immorality is
. mainly due to the relaxations that have heen unwisely permit.
ted in the law of bunkruptey and insolvency, the practieal ef-
fect of which has heen to give impunity to fraud.  When bank-
ruptey ceased to involve penal consequences, it censed to be
disgraceful, and it was the dread of the disgrace of it, much
more than asense of right, which formerly deterred men from
hazarding failure friught with such consequences.  Moreover,
when the law ceased tu treat the non-payment of debts nsa
wrong, and took to pitging the debtor and punishing the cred-
itor, it is not to bo wondered at that the public should come
to look upon debt with leniency, nor that rogues, quitting the
more perilous pathsof felony, shonld have directed theirenergies
und skill to the more profitable and safe mudes of plunder by
debt, certain that nuthing warse would come of it than a
third-class certificate, leaving them, zfter failure, richer than
they were when they started.  After the feeling so strongly
expressed in the House of Lords, we hope to see « really large
and sound iaw of insulvency propused by the Government.—
Jaee Times.

DIVISION COURTS.

OFFICERS AND SUITORS.
ANSWERS To QUERTES,

oJ. M M —I1f the defendant has sold vour horse you can
it appears to uz, waive the trespass and sue for the wmount
as for money had and received, although the price received
for the horse exeeeds ten pounds, butit is no part of a
Clerk’s duty t mstruct you how to bring your activn.

“. wewly appointed Clerk "—suggests to us “the
advantaze of giving shoit statements of causes of actions of
every description suited for insertion in the affiduvit for
attachment.”

In the first volume of this Journal we did so to a certain
extent, but if it appears to be the desire of officers we shall
revert to the subject again, and enlarge upon our former
collection. 1t is very material that the  Cause of action ™
should be propetly stated in the affidavit for attachwment,
and be so stated that the whale of the plaintiff's claim is
cmbraced, otherwise his rights under the attachment might
be seriously prejudiced if not totally destroyed.

If before next month we can ascertain that other officers
coincide with our correspondent the matter asked for siall
be furnished.

M. —Consent can give no jurisdiction of matters over
which the Division Courts have no jurisdiction.  There is
a seetion in the English Act piving the Courts power over
causes beyond their jurisdiction when the parties cousent.
The case to which our correspondent refers was under that
power, but there is no stmilar enactent for our Division
Courts.

T. B.—We are not aware of any decision under our Divi-
sion Courts Acts, as to the meaning of the term title to
hereditaments used in the Ist sec. of the Division Courts
Iixtension Act. Our own view is that a claim of posses-
ston is not a claim of title to land. It may be that in its
most comprehensive sense the term ¢itle ewibraces the pos-
session, but not in the sensein which it is used in the Act,
go that a defence which wonld amouunt to a plea of leave

. —
|and license would not of necessity bring title to the land
lin question.

S, W—X\ scet-off is in the nature of a eross action, and
if decreed upon by the Cpurt cannot be sued upon again,
“but as the plaintill’ may at any time withdraw his case or
‘become non-suit, soa defendant where b finds the evidence
too weuk to support his cot-off mny withdrw it, but such
withdrawal must be explicit, or the defendant will be con-
cluded and cannot bring a subsequent suit on such set-off.

10 the Flitors of the Late Journal.

Gestieney,—I avail myself of your paper to request any
brather Clerk who may have had any experience in the issu-
ing of exccutions upon the determination of fence viewers (8
Vie., chap. 20) to mention what his practice has been. I have
my doubts s to how far a Clerk is authorised to judge of the
suflicieney of the award.

1t is by ‘enquiries and answers to matters of this kind we
can inform oursele®s, and any Clerk whoe is willing to contri-
bute information which his experience or reading gives, adds
80 much to the general stock of information possessed by all
the Clerks in Upper Caonada, for I presume all take vour
valuable publication.

A Bierwoon CrLerk,

[Fully concurring with the writer of the above letter in
the advantage of answers to queries of this Kind as contii-
buting to the general infurmation of ull vflicers, we willingly
insert the communication.

Our correspondent i~ not right in presuming that «// the
Clerks take the Leaw Juvrnal—the great majmity do so,
bat there are some so indifferent to any aid iu the discharge
of their duties, 1% to decline availing themselves of the
advantages we offer.  Time will show whether these indivi-
duals are not so to speak ¢ penny wi<e and pound foolish ”’

—lps. L. J.]

L.—The Tth sce. of Rule G9, settles the point that the
Division Courts have ‘“pno jurisdiction to try an action
upnn a note of hand, a part of the considerstion of which
was for spirituous liguors drank in a tavern.” A document
¢ in the uature of a promissory note but payable in Imnber”
given upon such a consideration comes clemly within the
meaning of the enactment and Rule, and the pliinuff can-
not recover on it.

To the Iiditors of the Law Jonraal,

GextrrueN,—Will you be kind eanugh to inform we what
[ should do under the following circumstances :— A plaintiff
enters nosuit 3 the summons is served 22 miles, mileage—the
case is heard and occupying a long time, an increased hearing
fee is ordered by the Judge.

In consequence, as the plaintiff says of the case taking an
unexpected turn defendant got a verdict against him.  From
first to Jast I mot no fees in the case, and had to pay the
bailill’s costs and fee fund charges out of my own pucket as
I did not exact fees in the first instance, the ¢laim heing on a
note and the defendant a responsible person.  The plaintiff
has applied for a rew trial, and as his affidavits are strong is
likely to got it, but he refuses to pay the fees, &e., and he has
no tangible property.  What course wouald you suggest to me
in the matter? Crexx D. C.

(The practice of wiving credit fur fees to casual suitors is
a very unsafe one for a Division Court Clerk, as this case
shows. We would dircet our correspondent’s atiention to
the 3rd sec. of the 1. C. Extension Act, which provides
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that the Judge may cnforce the payment of fues in the
same way as @ dibt ordercd to be paid by the Court, or
perhaps the better course would be to submit the fucts to
the Judge who would no doubt decline hearing argument
on the application fur new trial till the fecs fees were paid.
If necessury the Judge's attention may be directed to the
case of Farrant v. Buker, 22 L. T., 120, & decision in
point.—Lps. L. J.]

19 the Elitors of the Law Journal.

Gexrievex :—Inan action brought at the Division Court at
town  of P——, in the Couaty of , by the publisher and
proprictor of a newspaper, published in P——, against a
gentleman residing in O in the County of , for the
recovery of five pounds fur an advertisement in said paper.
It appeared that the defendant had given instructions for the
insertion of advertisement by letter written Ly him the defen-
dant at 0——. The plainitff having sued in the P—— Divisivn
Court, the Judge refused to give judgment against defendant,
upon the grounds that as the letter was written in O

although the work had been performed in P——, the cause of.

paid for necessary milenge, and the oath accordingly is that
Bailif necessarily travelled so many miles.

Now Biliff travels to defendant’s residence is this neces-
sary ? and is there informed chat ** ho's away,” and whether
he 13 really *“away” or is vnly * not at home” to particular
partiey, Bailiff is unable to serve him, and the question now
i3, is it necessary to go again? and ifso of the two necessaries
1 —which one is unnecessary? Or supposo Bailiff to learn where
I defendant is gone and to follow him there, and there find
'thut he has gone to a certain other place and so un, until
B.iliff overtakes and serves defeadant at almost the verge of
the County,—here the questien is at what point did the
“necessary travel cease? Oc sgain, suppose Bailiff to fullow
defendant from place to place without being able to overtake
him until he hae nearly reached the Divigion Court office,
where (despairing of being able to clude Builiff) defendant
was rushing o give cognuvit to Clerk befire service and so
save mileage. In this case I will suppuse defendant to live
* 10 miles fron Clerk’s office, but the * run ”’ was 8o circuitous
that 40 miles has been travelled, and the question is, where
j did the necessary mileage terminate?

Regarding your strictures upon the proposed tariff, pub-

i
f
]

action arose in O—— and should have been sued there, and ! lished in the sune number, and touching the objection to the

9

was outof the jurisdiction of Judge of P s Court.

Will you have the kiadness to give me your opinivn in your
next publication as to whether or not the defendant was not
linble in the P—— Court, inasmuch as, although the letter
was writtenin O , it was received by the publisher through
Yust in P——, consequently he received his irstructions in

>——, and the work was also performed in P——o, .
Yours respectfully,

P——1y March, S, 183S. J. 1L

[There is some difference of opinion we believe amongst the
profession and the County Judpes respecting the point our
correspondent desires to be infurmed upon. Under these cir-
cumstunces we can only say that two at least of the County
Judges (Gowan and Harrison) take the same view as our cor-
respundent and would have held that the cause of action arose
in P . The fullowing case may be consulted with
advantage—Mondle v. Steele, 8 M. & W, 640.

We would be glad to be favoured with any decision on the
point which is a very important one.—Epz. L. J.]

To the Editors of the Law Journal.

GextiexeN :(—Thanking you for past favours I Leg to
enquire,—

First,—As it is laid down as a legal axiom that no property
passes to himt who buys from one against whose effects an
unsatisfied writ of execution exists,—and as the buyer has
thus acquired no ownership, can he confer the rights of pro-
perty on another?

Secondly,—Can any person with impunity obetruct an
officer on his travel to eafurce a writ on the pretence that the
road he is on is a private onc, or that the course he is travel-
ing is not & road ?

Upon your answer to me Puhlishcd in the February number
of this year's Law Journal, I would observe that a Bailiff is
required by law to endorse on his writ of exccution the date
of seizure, and it scems unreasonable to supposo that he
should do this and omit noting down toha! he has seized, and
if he ducs note down what he has seized, the inventory so
made i3 to all intents a *“schedule of the property seized,”
and appears to_me to be as much embraced within the mean-
ing of the tariff as if made under any other kind of writ, for
neither the acts nor the schedule says under what Aind of
process only the schedule is to be made.  The fee is for every
schedule of property scized, etc.

Avd on readiog the schedule it is seen that Bailif is to be

| 3rd item, I cau only say that while Biiliffs are supposed to
. belung tua class who cannot be credited even upon oath, Iam
i withvui an argument which 1 think worth advanciog.

| The 8th item is identical with the 7th item in the Brant
tariff, and is preferred, und is not disapproved by the Law
Journat in July, 1337,

Touching the 13th item, I deny any sinister motive. Bailiff’s
sales are proverbial sacrifices, and one reason is the nanner
in which by law they must be conducted. People know that
defendant may redeem at any time before the sale, and there-
fore it is advantageous to inform them, just at the time of
sale, that hie has not doune so.

The 15th item occurs in the Brant tariff as the 7th, and as
the 8th in the Hamilton tariff, and as it mes > with the unqua-
lified approbation of the Law Journal, when emanating from
the above-named places; I have concluded, that its different
reception frum Grey is referable 1o oversight alone.

Why the 18th item is objected to I know not, except
through the same mode of reasoning as must have prevailed
when objecting to the 8th, i. e that Bailiffs may properly be
required to give time for little or nothing that Clerks should
be handsomely paid for. I say this without envy. But just
think, at the last sittings of our Court 300 cases were dis-
posed of in one day. I need not tell the Law Jonurnal what
this was worth to Clerk exclusive of cugnovits, subpoenaes,
&e., &c., while Bailif who was actively engaged the whole
time and three other days, and his hurses, (Clerks need no
horse) on feed, and * winning >’ nothing does not get as much
as would buy him a dinner on one of those days.” So in the
present instance Clerk gets 20s. for his return to Treasurer. A
few Courts back my return to Court covered 16 pages of
foolscap for which as you know I got not one *red cens.”
Perhaps we shall learn by and by the Law Journal's reason
desiring to continue this sceming (?) anomaly. With many
thanks and best wishes, I am.yours, &c.,

Psui Dosw.

| Answcer to 1st Query.—As a geuneral rule we would say that
no property passes. :

To 2nd Query.—Oficers are not warranted in trespassing
on privato property, but a prefence of the kind may be disre-
garded.

As to the rest of our correspondent’s letter welet him speak
fir himself; all that we have to say just now is that he does
not convince us. He is evidently a little rufiled, and possibly
a littlo jealous to boot.—Enps. L. J.]

l
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SUITORS.
Commitment on Judyment Summons.
NOTES OF ENGLISI CASES, ¥OR INFORMATION OF SUITORS (Cuntinued).
Ilern ». Pitt. (Gloucestershire Co. Court.)

Loole, solicitor, made an application to have a warrant of
commitment renewed under the following circumstances -~

In April last, the defendant was summoned to appear
before the Court upon a summons after Judgment, when
his Honor found the defendant had been guilty of fraud
aud ordered him to be imprisoncd for 21 days, the warrant
not to issue until the defendant applied for it, so as to
emable the defendant to make terms with the plaintiff.
Terms were offered but not acceded to, and the defendant
promised to make other terms more fivorable to the plain-
tiff's views but fatled to do so, and did not paid any part
of the debt and costs.  In November following, the plain-

to overcome reistanse—that furce not exceeding the neces-
sity of the case and ceasing the instant resistance ceases.

Whenever difficulty is apprehended in effecting an arrest
the Builiff may call any constable or peace officer to his
assistance, as comstables and peace officers within their
respective jurisdictions will be bound to aid the Bailiff to
make an arrest.

1t would seem that where the Bailiff uses proper precau-
tion and acts with rcaronable firmness, he is not liable in
case of a rescue being made.

When an arrest is made, the party arrested should be at
once brought to gaol, unless indeed he pay the amount
mentioned in the warrant with the costs, and there seems
no objection to the Bailiff taking it from hiwm, although
perhaps in strictness he would not be warranted in doing
so. No more force or restraint should be imposed on the
prisoncr than is necessary to prevent his escape, and no

tiff upplied to the Clerk for the warrant, who refused tojdelay should be made in placing the party in gaol. The
issue same without an order from the Judge. warrant is left with the gaoler. .

Posie now made the application for the warrant to issue!  The Bailiff should obtain a memorandum from the
against the defendant in pursuance of the order made in gaoler of his having received the warrant and the party

April.

pIIis Ilonour said, that after a lapse of so long a time
since the order was made, he should not think it right to
issue a warrant without hearing what the defendant had to
say  The .cfendant must be suwwmoned before him
again.

FPuole said this was a commitment for fraud, and not en
acconnt of the defendant’a inability to pay.

His Zhnour,~—That may be. T cannot tell but there has
been a condanation on the part of the plaintiff.

Loole,—The plaintiff is in Court and can be examined
to show that there has not been any pardoning of the
defendant.

His Honour,—I should like to have the defendant here
to cross examine the plaintiff.

Application refused.

MANUAL ON THE OFFICE AND DUTIES OF
BAILIFFS IN THE DIVISION COURTS.

(For the Law Journal.—~By V-—.)
[CONTINUED FROM PAGE 63, VOL. 3]

EXECUTING WARRAXNT AGAINST THE PERSON.

The arrest.—To coustitute an arrest, the party should if
possible be touched by the officer; bare words will not
make an arrest without luying hold of the person or other-
wise confining him.  But if a Bailiff come into a room and
tell a party he arrests bim and locks the door, this is an
arrest for he is in the custody of the Bailiff, or if in any
other way the party submit himself by word and aciion
10 be in custody it is an arrest.

The Bailif whether known as such or not, ought to
produce his warrant if required, but should in no case pan
with the possession of it.  If the party snatch or take the
warraot the Bailiff may force it from him, using no unne.
cessary violence in so doing.  As in the casc of a constable
where resistance is made the utmost caution and forbear-
ance should be used, but the Bailiff may lawfully use force

inamed therein from the hands of the Builiff.
As in other cases, the Bailiff wust make return to the
' Clerk of what he has done under the warrant.

S —— A Tt

THE MAGISTRATE’S MANUAL.

BY A BARRISTER-AT-LAW AND J. P,
(Copyright reserved )

n—

OFFICE OF JUSTICE OF THE PEACE.

A Justice of the Pecace, or as he is sometimes called a
wagistrate, is an officer appointed by the Crown for the
conservation of the peace, and for the execution of certain
duties comprehended within his commission, or within cer-
tain Statutes which give him authority to act. In general,
he has no coercive power beyond the limits of the County,
Uuaion of Couuties, or Judicial District, to which and for
which, he is appointed. His authority is either ministerial
or judicial—ministerial when his duties, &c., are of a pre-
liminary character, such as receiving information in cases of
felony and misdemeanor—issuing summonses and warrants
to bring parties charged before him—taking the depositions
of witnesses—examining alleged offenders and bailing or
committing for trial,—judicial when he not only issues
process to bring the parties before hiw, but tries and defer-
ines the matier of complaint without the intervention of
a jury, and inflicts punishment upon the offender by fine
or imprisonment. A magistrate has also a general autho-
rity for the conservation of the peace.

In the present work it is proposed to treat of the minis
terial duties of Justices of the Peace, and their general
authority as conservators of the peace.

MINISTERIAL AUTHORITY.

In treating of this division we shall proceed in the fol-
lowing order :—I. Observations on matters antecedent to
information or complaint—11. Information or complaint.
—1II. Summaons or warrant.—1V. Attendance of Wee-
nesses.—V. Ucaring or wngestigation. — VI, Bailing or
commilting for trial,
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OBSERVATIONS ON MATTERS ANTECEDENT 10 lus o person twenty-one years.  When n person attains
INFORMATION OR COMPLAINT. twenty-one years, he is vo Junger a minor, and it of sound
Porcer of Magistrate.—A Justice of the Peace as a min- | Mind is linble for the consequences of all his actions.™

. oo Y. 3 . .o . . . M - . e M - o0

ister of justice has power when acting ministerially te in- This brings us to the sccond excuse for crine—want O{:
quire into, every erime of which the law takes cognizance. | veason or ordinary '"“‘"'gc"C& Any person of the age of
But as his duty in this particular may be said to be the discretivn is presumed of svund mind, till the coutrary is
pevformance of certain oflicial furwalities, he has little | proved.  Persons not of sound mind in referenc: to crime
judicial diseretion to exercise; the proceeding which he | M2y be divided into idiots or lunatics.  An idiot is a fuol
fndtiutes being subsequently carried before a higher tribu- | 0F madwan from his nativity, and one who never vad any
nal for judicial determination. ‘There are however exe- ' Jueid intervals—a lunatic, on the contrury, is u persoa who
tions to this rule, for by recent enactments magistrates .| though at times wanting reason, yet has lucid interals.
empowered to hearand determine certain matters crimi ...* If he commit a crime when in « lucid interval, he is lianle

. . . ¢ is actaf an voluntari;
Crimes—uwhat.—A crime is an offence against the laws i to. t'hcl .cmll..]c(.]uenc;is of 1.'_'5 actt'.r I:.‘ & m_“’.’ ‘f’l"“ aniy
make himself drunk this is no excuse for a crime commit-

1.

of a country, of a nature so grave that the public become ;
the prosccutors. 1t is a wilful violation of some well un-;
derstood rule of society, and may counsist cither of commis- l
sion or positive transgression, of omission or positive ,
neglect. It is termed cither a felony or wisdemcanor,
according to the maznitude of the offence. -
Criminals— Who.—1t is a general rule that no person |
shall be excused from punishment for disobedience to the
laws of a country, unless he be expressly defined und ex-
empted by the laws themselves.t  Foreigners as well as
subjects are bound to obey the Jaw.?t The law is adminis-
tered upon the principle that every one must be taken con-
clusively to know it wihout proot that he does know it.
As aime is the widsul vialation of Taw ; it fullows that those
who are ineapable of understanding the laws, cannot with
propriety be said to transgress the laws.)| Such persons
though transgressing the Jaw, in fact, are in eflect excused |
from punishment.  Though ignorance of the Jaw is not in
general, uny excuse for crime, yet infancy and want of
reason or ordinmy intelligence is, at times so. A minor
within the age of seven years cannot be punished for any
capital offence, whatever circumstauces of & mischievous
discretion may appear. On the attainment of fourteen
years the criminal actions of a minor are subject to the
same modes of construction s those of the rest of society }
Between the years seven and fonrteen, a minor is presumed |
unacquainted with guiit; yet this presumption diminishcsl
with the advance of the offender’s age, and depends on the |
particular facts of the case, except in the case of rape if!
under fourteen the offender is deemed in law incapable of
committing the offence ; the law supposes physical imbe-
cility.  Ifthe offence be any notorious breach of the peace, i
as a riot, battery, or the like, a minor above the age of
fourteen is equally liable to be proceeded against for crime, l

*The Statute 20 Vic. cap. 29, which is intitled ¢ \a Act for the |
more speedy trial and punishment of Juvende offenders,” cnables |
two Justices of the peace at the option of the party accnsed * of |
any offence which is now simple Iarceny or punishable as simple !
larceny,” when the age of the offender does not cxceed sixteen !
xears, to hear and deternane the case, awarding imprisonment in |
the common gaol forany term not exceeding three cnlendar months |

ted while in that state. e must take the consequences of
his own act,} but if habitual drunkenness has induced posi-
tive insanity, the individual would be held wholly responsi-
ble for his acts. A marricd womwan eannot be punished
for committing a bare theft, or even a burglary by the co-
creion of her husband or in his company, which the law
construes to be a coercion.  This, however, is only a pre-
sumption of law. If upon the evidence it appear that the
wife was not drawn to the offence by her husband, she is
punishable.  So if she commit treason, murder, or robbery
whether coerced by her husband or not, she is punishable.
This rule applics not only to murder but to ull those crines
which like murder are prohibited by the luw of nature.

Clussification of criminals—When two or more per-
sons are brought to justice for one and the same felony,
they are to be considered cither as principals in the firse
degree—principals in the second degice—accessories before
the fuact, or accessories azter the fact. 1. Principals in the
in the first degree are those who have actually, and as it
were, with their own hands committed the fact or offence
charged. 2. Principals in the second degree are those who
were present aiding and abetting at the commission of the
fact or offence churged, and are upon this account com-
monly called aiders and abettors. 3. Accessories before
the fact are those who being present at the time the offence
is committed, procure counsel, command or abet another to
commit a felony. 4. Accessories after the fact, are those
who knowing a fclony to have been committed by another,
yet receive, relieve, comfort, or assist him.||

Llace of inquiry—A Justice may proceed to investi-

| gate crime, that is, to act ministerially in any room or

Luilding most convenient for the purpose. When acting
wministerially, the room in which he sits is not deemed an
open Court, by which is meant that no person has a right
without the asseut of the Justice, to be present. In faet,
if' it appear to the Justice that the ends of justice will be
best answered by conducting the investigation in private,
hie may order that no person shall have access to the room
or remain there.§ This, of course, is a step which ought
not to be taken, except in eases where it is really neeessary

or a fine not exceeding five pounds.  Any Judge of 1 County Court | for the sa](c.of.tllc public geod. W_hcn n Justice of the
Gy g+ Sucice of the Pence wny' Pelies Stagistmnre rtioe in | rcee s Judicially, he has ng power fo exelude the pub-
\ H ® C MaZ T N g i A cer1tye .3 ividine 13 S
opén Cou%t. and any stipendary lll;gi.ﬂmlchn\‘ing?hy law thcyo:cr | 1:‘(; &uﬁlel)?l:ic?ss&?if?‘;‘zb]se? mf‘; t:;?ldl}%d";:‘ih?iim:‘ cc,ﬂ
to do ucts usually required to be done by two or more Justices of | s 2 Judieial and mnierid clicer 1S & arp
the Peace, is cmpowered to hear and determine every charge under ent, and requires particular attention.
* Russ. L. et 3¢g. F 2 Russ. 6. & Re. v. Thomus, 7C & 1

this Act as fully and cflectually as two or more Justices of the
Peace. 820. |1 1 Russ. 26 et seq. ¢ 16 Vic. cap. 179 scc. 31, § 16 Vie.

{1 Russ. Cr. 1 Reg. v. Esop, 7C. & P. 456. || Tomlin “ Crimes.” | cap. 178 see. 11.
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PLEAS.
(Reported by B. C. Jongs, ¥8q., Barrister-at-Law.)

Muyxicrpar Couxcit oF Hurox aND Bruce v. MACDONALD
o, ET AL.
Ejectment—Court Houses—Custody of .
Upon ejectment brought to try the question whether the sheriff or the municipal

council were entitled to the control of the court house, and the appointment
of a custodian of it,

Held, that the title of the plaintiffs, by virtue of a deed from the town council of
the town of Goderich, being admitted, the defence must fail, the question in
di=pute not beiag decided.

This was an action of ejectment brought to recover possession
of certain property, being the court house in the market place
in the town of Goderich.

Defence for the whole.

The plaintiffs by. their notice, claimed under and by virtue of
a deed from the town council of the town of Goderich to the
plaintiffs.

By the defendants’ notice, the defendant Macdonald asserted
title in himself to the court house, situated on the said land, as
sheriff of the united counties of Huron and Bruce, and as such
sheriff entitled to the care and custody of the same by virtue and
under the statute in that behalf made and provided.

And the defendant Fraser claimed the right to the occupancy
or tenancy of the premises in dispute in this cause, under and by
virtue of an_appointment duly made by the sheriff of the united
counties of Huron and Bruce, in pursuance of the statute in that
ease made and provided.

At the last assizes at Goderich, where the cause was entered for
trial, a verdict was taken for the plaintiffs by consent, subject to
the opinion of the court upon the following facts agreed to by the
counsel on both sides.

The title of the plaintiffs to the land in question is admitted, as
appears by the paper annexed, signed by the d:efgndants’ attorney,
and the 20 Vie., ch. 88, The building upon it is used as a court
house, and public offices for the united counties of Huron and
Bruce: the sheriff, clerk of the peace, registrar clerk of the county
court, clerk of the county council, and county treasurer, having
their offices there, but the plaintiffs do not admit any right on the
part of all these officers to such accommodation. The gaol and
court house are separate buildings, half 2 mile apart. The sheriff
has appointed o keeper cf the gaol, who lives in that building.
The court house and public huildings aforesaid, have appartments
appropriated for the rasidence of a keeper, who, on the first occa-
gion, was appointed by the municipal council, the sheriff at the
time claiming the right to appoint, afterwards the sheriff putina
keeper chosen by himself, without reference to, or consent of, the
council, and against their expressed wish. This person now claims
possession of the building as against the council under his appoint-
ment by the sheriff, and refuses to leave though the council wish
to dismiss him.

This action has been brought in consequence, and the question
in dispute is whether the sheriff or the municipal council has the
right to appoint the keeper, and in whom the care and keeping
and right to possession of the court house, buildings and offices
above mentioned is under the circumstances stated.

Robinson, C., for plaintiffs.
D. @. Miller and Cameron, II., for defendants.

Draper O. J.—We do not feel called upon, in an action of eject-
ment brought by the municipal council to recover possession of
the court house in and for the counties of Huron and Bruce, to de-
cide upon the validity of the appointment of the housekeeper of

that building, or in whom the right to appoint such housekeeper
rests,

The plaintiffs’ title to the building is admitted, and the defence
being general sets up a right to exclude the municipal council
from possession. We are quite clear the sheriff has no such right
and cannot confer it by his appointment upon the other defendant
and that is enough to determine thisaction in the plaintiffs favour.
They have an undoubted right to hold their meetings there.

The court house, from its very name, as from the provisiors'

of law, requiring the erection of & gol and court house in every
county or union of counties before they are constituted separate
municipal authorities, is a building devoted to and intended for
certain public uses. The plaintiffs may be considered as holding
this building, and the legal estate in it, -for and subject to these
uses, and would be guilty of a breach of a quasi trust, and as re-
gards the courts of justice of a high contempt, if they pretended
to prevent its use for such public purposes ; but speaking only my
own impression, and not as determining any question, I appre
hend it will be found that, subject as aforesaid, the property and
entire control of the building is in them.
Judgment for plaintiffs.

CHAMBERS. .
(Reported for the Law Journal, by C. E. Exauisy, Esq. and A. McNase, Esq.)

McLareN v. HuTCLISON, AND ANOTHER.
Interrogatories— Affidavit of Merits.
Application for leave to deliver interrogatories under the 176 and 177 sections of
the C. L. P, A., 1856, must be supported by a positive affidavit of merits.
) (January, 1858.)

Burxs, obtained a summons on the 20th January for leave to
deliver interrogatories to the plaintiff, along with the pleas for the
defendant, Hutchison.

The affidavit upon which the summons was moved was made
jointly by the defendant Hutchison, on whose behalf the applica-
tion was made, and the attorney—and stated that Hutchison had
a good defence to the action on the merits if he could discover and
prove that plaintiff knew all about the transactions, on account of
which he (Hutchison) accepted the bill declared on: or held the
same without value, or as trustee for the defendant George. The
affidavit also contained the additional statement required by the
statute,

McKelcan showed couse. He submitted there was no sufficient
affidavit of merits, the one filed being only conditional and uncertain
and containing no positive statement of a meritorious defence.

Burns, in support of the summons, submitted that the affidavit
was quite sufficient to support the application, and said it was the
only one under the circumstances that could be made, and that
the C. L. P. A, 1856, (sec. 177) does not call for and never was
intended to require any stronger affidavit than the one filed. In
fact he argued it was just such an affidavit as showed the necessity
of this proceeding.

Ricnarps, J., The statute requires an affidavit of a good
defence upon the merits. You state that you have such a defence
if you can discover and prove certain facts, of the existence of
which you have at present no knowledge. This clearly is no sub-
stantial statement sf nierits. I do not see that we can depart
upon an application of this kind from the ordinary practice as to
the contents of an affidavit of merits.

Summons discharged.

McIxtYRE V. BrOWN.
Afiidaviy to hold to bail— Capias— Amendment.

When the aflidavit to Lold to ball et out a cause of action upor: the common
counts for goods sold and delivered. and also upon an executed contract for the
delivery of certain lumber; but stated only an aggregate asnount due—affidavit
held suflicient.

(Jannary, 18582,)

The defendant had been arrested for the sum of £1,500. The
affidavit stated that defendant was justly and truly indebted to
the plaintiff in that amount ** for goods sold and delivered by
plaintiff to the defendant at his request, and upon a contract by
plaintiff zo the said defeudant, to deliver to the said defcn‘la‘mt., %
quantity of sawed lumber which wag performed by him, (plaintiff)
and to be paid for by the said defendant. The affidavit further
stated that the eaid sum of one thousard five hundred pounds was
then, (date of affidavit, 2d Dee. 1857,) justly and truly due from
defendant to the plaintiff.

The writ was issued and the defendant arrested on 2d December
and was Kept in custody of the officer, but not committed to jail
till about 1 o’clock in the morning of the 3rd. The defendant
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was served with what was supposcd to be a copy of the writ at ! of plaintiff*s claim and what that claim was for. But admitting
the time of the arrest, but it was discovered that the supposed ' that the case was properly decided, it does not necessarily form a
copy of writ was inaccurate, some of the blank spaces in tho . guide in thig case, because the cause of action stated in the affi-
priuted form beivg filled up with the name of the plaintiff instead davit of plaintiff does not necessarily embrace two distinct grounds
of thut of defendaut. In consequenco of this another copy of the of action; the defendant may be indebted to plaintiff for goods
writ was served on the defendant before 9 o’clock on the third of ' suld and delivered, and these goods may have been sold and de-
Decomber in which the errors of the former copy were corrected. | livered under a contract on the part of plaintiff to deliver and on
On the 7th December, an application was made in Chambers , the part of defendant to pay—the whole may form but one causo
and a summons obtained to show cause why tho writ of capias of action and may be so intended by the plaintiff, though certainly
issued and the arrest of the dcfendant therennder and the copy of very clumsily expressed. The plaintiff if he delivered lumber
the said writ and the service thereof on the defendant should not , under a contract might undoubtedly sue for it as for goods sold
bo set nside for irrcgularity with costs, and the defendant alto.  and delivered, all the stipulations on his part being performed.
gether discharged from tbe custody of the Sheriff of the County | lis right ultimately to recover must depend upon the completion
of Kent under the said writ of capias, and the bail bond if any be, | of his contract. It appears to me that the latter part of the
delivered up to the defendant, to be cancelled upon the grounds | ¢ause of action stated in the affidavit has been added by way of
—that the uftidavit to bold to bail upon which the writ of capias | caution, and not necessarily to shew an additional ground for the
wasy issued was uncertain and insufficicnt in this that it set forth | arrest. The caso of Hayue v. Levi, 9 Bing. 595, is very much
an indebtedness upon two different causes of ac_ion, one being for , like this, and seems to Le in accordance with the view which 1
goods sold and the other upon a contract—but did not state the , have always taken in such cases, viz., that anarrest ought not to be
umount due to the plaiatiff upon eacl of such different causes of , Set aside escept upon very plain and unavoidable grounds. I
action but morely stated the aggregate amount of the debt—and cannot in this case say that there is any absolute defect in the
further in this that the particalars of the contract mentioned in , aliJavit, though the cause of nction is so expressed that it might
the affi lavit were not set forth with sufficient certainty, neither possibly be taken to embrace two distinct grounds.
the date nor the considsration nor the conditions of the said con- The affidavit being as I think sufficient, tho writ and copy or
tract being stated nor the time within which it was to be perform- | the copy may be amended under the 37th section of the C. L.I.A.
od, nor the terms of payment nor tho amount to be paid, nor the , That section and the 291st section show strongly the desire of the
amouut due thereon ant no suffizient perfarmance of the said can- i Legislature that all necessary amendments shall be made in tho
tract by the pluintiff being shewn or any breach thercof by the | proceedings in’a cause to promote the ends of justice.
defendant ; glso u on the ground that the affilavit shewed the. There seems to have been a great want of proper care in draw-
debt if any to be dusto one Robert Jumes Mclntyre, but the  ing tho several papers in this case and certainly there would be
precipe filod was for a writ of capins for Robert JoAn Mclntyre, | less hesitation in setting them nsulg summarily it the attorney Yvho
agninst the said defendant, and the writ of capias was at the suit | drow them were tho only person linble to suffer. The plaintifi's
of RobertJ. Mcintyre, and upon the further ground that the  interest should not however suffer from the want of care on the
copy of the siid writ of capias scrved upon the said defendant pamt of his attorney. It appears to me that plaintiff may be
was irregular in this, that the Sheriff w.s commanded therein | Allowed to amend such proceedings as are objected to on payment

[AeniL,

safely to keep the said defenidant in custody until he should have
given bail, or until the said Robert J. Mclutyre, (being the plain-
tiff,) should by other Jawful means be discharged from the
Sheriff’s custody, and that the name of the plaintiff was sub-
stituted for that of the defendant throughout the subscquent parts
of the copy of writ.

- Llelean in support of the motion cited McKenzie v. Reid, 1 U.
C. ., 396; Lyman v. Brethour, 2 Y. C. Cham. R. 108.

D. B. Read, shewed cause.

McLeay, J.—The 23rd scction, of C. L. P. Act 1856, provides
that it shall not be law{ul to issuc any writ of capias unless an
affidvit be first made by the plaintiff, his servant or agent, of the
plaintff's cause of activa and that the amouat thereof is justly and
traly due to the plaintilf, aud also that such plaintiff his servant
or agsnt hath good reason to believe and verily doth believe that
the defendant is immediately about to leave Upper Canada with
intent ani design to defraud the plaintiff of his said debt. The
plaintiff in this case hns sworn to a specific amount of debt as
being due to him by tho defend wut, and the only question is whether

he hasstated hisciuse of action sufficiently, or whether itis stated |
in terms so ambiguous as to make it uncertain what cause of ;
The debt is alleged to be | them within ten days.

action the plaintiff is proceeding on.
due for goods sold and delivered by the plaintiff to the defendant
at his request, and if it had stopped there, no doubt could arise as
to the cause of action, but it goes on,” and upon a contract by me
to the said Sylvester Brown (o deliver to the said Sylvester Brown
a quantity of sawed lumber, and performed by me to be paid for by
the said Sylvester Brown.” The latter portion relating to a contract

for the delivery of lumber, the defendant scems to consider as . possession from the person with whomit first commenced ?

necessarily forming a second cause of action, and if so he contends
that the affi lavit should shew the amoant due for each cause of

action, and that it is deficient in not doing so, and in support of

that view he cited the case of Muckenzie v. Re-d,1 U.C. R. 396, ia
which Macaulay, J., set aside an arrest on & promissory note and
for goods sold and delivered, because the aflilavit did not shew
how much was due on the promissory note aud how much for the
gools. I should have becn unwilling to set the avrrest aside in
that case. [ think, inismuch a3 there was a cause of action stated
io the affi lavit and the defendant was made aware of the amount

of the costs of amendment, and of all costs of this application,

Puirirorrs v. Hargrisox.

Ejectment—Interrogalories,

The defendant in an action of cjectment may administer interrogatories to the
plaintiff under 170 soc. of the C L. . A, 1456 touching the nature of plaintifs
title but oot as to the niture of the evidence whereby he futents to prove that
title.  On: party may Interrgatorate the other as to fucts necvssaay to sustain
his own case althouzh the eff«ct of tho answers may be to show the weakness
of tho case of the party answering.

{Jaouary, 1858).

This was an action ofcjectment. Aunnexed tothe writof ejectment
there was & notice as follows :—Take notice that the plaintiff in
this action claims title to the premises for which this action is
brought by length of possession by himself and those from whom
he claims, and also cluims title under & conveyance from one
A D.—This notice was not at the time of the application filed by
the defendant.

Defendant having appearel obtained & summons under the 176
sec. of the C. L. P. A. 1856 for leave to deliver to plintiff certain
interrogatories in writing and that the plaintiff should answer

The interrogatories proposed were as follows :

1. When do you allege that your pc or thep sion of

, those through whom you claim commenced so as to give you a

title by possession? Give dates.

2. With whom did such possession commence? Give names.

3. Through whom or what persons did the land come into your
State
the links.

4. Do you contend that A. D., your bargainor is cither a sole
devisce or sole heir at law or a person deriving title uoder
the devisee, or devisees, heir at law or heirs at law of J. D.,
deceased the second mortgagee of the land and premises in dis-
pute? Ifso, which? State the nature of your paper title and
the links through which you trace it ?

Phlilpotts showed cause and contended that defendant had not
sufficient materials before the court to decide upon—inasmuch as
he did not show what was the title under which the plaintiff claim-



1858.]

ed in bis notice nor what was the nature of the title under or by
which he the detendant claimed to hold possession. That the
defendant did not swear in his affidavit in tho words of the statute
¢¢ that he bad a good defence to the action on the merits ™ but mere-
ly that he was advised thatbehad such a defence; that Le did not
coven awear that he so believed ; that the aflidavit of defendants At-
torney, that he believed defendant has a good defence on the
merits, did not comply with the requirements of the statute,
That the effect of answering tho interrogatories might he to dis-
cover defects in plaintiffs title. That unless the facts were shown
his Lordship could not decide whether these questions were proper
to be answered or not, that defendant for ought that appenred
might have gone in under a tenant or mortgagor of plaintiffs or
sotne one under whom he claimed.

IHarrison contra contended that defendant being in posscssion
bad a right to a discovery of the title wnder which it was sought
to dispossess him, and that the dictum of Lord Hardwick 1 Ves,
249 is an authority to show that he is authorised to have
that title spread out no matter whether he were a mere doer in
possession or not—tbat the position of a party in pessession de-
feading that possession is difierent from that of a plaintiff sceking
to disturb the posscssion of another. That in the latter case he
must succeed by the strength of his own title and not through the
weakness of his adversary’s, and therefore that courts are often
unwilling to grant discovery which may shew the defective title of
the party in possession. DBut when the positions are reversed
then that a defendant has a right to know by what title he is
to be disturbed. He referred to sec. 176 and 222 of C. L. P. A,

1836 the former being a transcript of sec. 61 of the Eunglish Act | bl

of 1854, and to Osborne v. London Dock Co., 10 Ex. 698; Edwards

v. Wakefield, 6 B. & B. 461; Hitchroft v. Fletcher, 11 Ex. 5i4;

Whately v Crouter, 6 E. & B. 709; Chester v, Wortley, 17 C.
B, 410; Gormon v. Parrott, 30 L. Times Re. 65; Hirton w.

Bott, 29 L.T. 228 Ex. May 28th, 1857, Doc. Damn. Holdane et

;\ 1v.. Harvoy 4 Burr, 2487; Horsmanv. Horsman 2 U. C. L. J
1

Ricranps, J.—I am opinion that the statement of plaintifi*a
claim, and also of the Defendants, should be before the Judge be-
fore he can be in a position to decide properly as to the interroga-
tories being such as could be permitted. Coombes v. Moarrigon, &
E. & B. 981 is an authority on this point; Lord Campbell says—
¢+ He must always shew the nature of his c~=e in order to satisfy
the court that the interrogatories are pertinent ;" and again, It
is impossible that a Judge can exercise his discretion as to per-
mitting interrogatories or not, unless he has the cause of action
before him.” It appears to me that both parties may shew facts
by affidavits, to satisfy the Judge that the questions are or are
not pertinent. As fur as I can satisfy myself of any settled rule
on the subject, the authorities go to this extent, that ¢ though in
general the defendant has no right to a discovery of the plaintiff’s
title, yet, in certain cases, he will be entitled to a discovery of the
nature, though not of the evidence of that title:” see Lord Abinger
inl Y. & C. 216. This, it will be observed, applies to the right
of the defendant to enquire as to the plaintiff’s title, In the late
case of Horton v. Bott in the Court of Exchequer, Baron Bram-
well in pronouncing the judgment of the Court, observes after
reviewing the authorities on the subject,—* In the result we find
no case in which the plaintiff, as in the present case, making a
olnim thereby gives himself a right to call on a person in posses-
sion to state by what title he is s0.” It may perbaps be found in
the end that all that can be sought for under interrogatories in
cases of Ejectment in England, is really provided for by the 222nd
section of our Common Law Procedure Act, under which the
plaintiff is required to set forth the nature of his title with conve-
pient certainty. At all events, the conclusion that I have arrived
at, and which is suggested above, is, that although a plaintif may
be interrogated as to the nature of his title, hc cannot be celled
upon to give the evidence by which he intends to support that title.
The doctrine that a party in possession being a wrong doer against
every body, may call upon a plaintiff in ejectment to discover his
title, and to let it out that defendant may sec whethar the title is
not in another, is much modified if not entirely over-ruled as
to the latter proposition : ace observations of Lord Cottenhsm in
Attorney General v. The Corporation of London, 12 Beav, 236-7-8;
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Wigram on Discovery, 285 Hare on Discovery, 198, 205, 210.

1t scems to me to bo settled by the weight of suthority ; that
one party may interrogate tho other as to ficts necessary to sus-
tain his own case, although the effect of the answers may be to
show the weakness of the ease of the party answering. TheCourt
of Exchiequer rather at one time inclined to the opinion that the
discovery abtainable through intervogatories under the Common
Law Procedure Act, was more exteusive than by a bill of diszevery
in Chancery. It is probable, however, that that view will not bo
supported, for in giving judgwent in Horton v. Bott, Baron Bram-
well remarks that *the 57th sec. of Eng. Act of 1854 enacts that
interrogatories may be required to ho answered upon any matter
as to which a discovery may be sought. Of course this must mean
according to the rules existing in Courts of Equity ;” and in con-
clusion spenking of the rightclaimed to file interrogatoricsin that
case, he snys,—+*if it is to be established at all it had better be
in a Court of Equity familinr with these questions.” That was
the case of & plaintiff in ¢jectment calling upon the defondant, the
party ia possession, to answer interrogatories stating by what title
he was in possession. The Court of Queen’s Bench in England
have held that the power is similar to that exercised in the Court
of Chancery on a bill of discovery, and is to be limited to those
cages. If I am to asumo the facts stated in the argument as to
the nature of the plaintitt’s claim to be correct, I should be of
opinion that the tlree ficst interrogatories ought to be disallowed,
a3 they eaquiro as to the nature of the evidence by which plaintiff
intends to proso his claim, rather than the nature of the claim
itself. Iincline to the opinion that the last question is admissi-
e,

In addition to the cases montioned o the argument, the leirned judge reforred
to Bird ot al v. Malsey 1 Scott, N. S 30, application refused when plaintifl could
ohtatn information from his awn ngents; Chester v. Wortly 18 C. B. 233, Bates v.

Chiriat’s College Cambridge, 29 . T. Rep 16, a9 t0 answers; Letloy v. Llaston, 18

c .P. 643, no ground to refuse because defendant’s custotaurs ay be exposed to
ac v. Morel

5 B. & L. 953, as to materials on which to form

application.

Rivovur v. Orn.
Pleading—Computation of Tune.
The elght days allowsd fur pleading are to bu reckoned iacl
day.

fecly of the Orat
(December, 1857.)

A summons was obtained to show cause, why a judgment signed
on the 19th October, 1857, for want of s plea should not bo set
aside with costs as being signed too soon : the declaration having
been served on Saturdny the J0th October, and judgment having
been signed on Monday the 19th of the same month.

Richards, J—The 112th see. of the C. L. P. Act, 1850, provides
«In cases where defendant is within the jurisdiction, the time for
pleading in bar unless extended by the Court or a Judge shall be
eight days, and a notice requiring the defendant to plead thereto
in eight days otherwise judgment may be endorsed on the copy of
the declaration served.” This is similar to sec. 63 of the English
Act.

The 166th rule of our Courts of Trinity term, 20 Vic. reads as
follows :—¢ In all cases in which any particulur number of days,
not expressed to be clear days, is prescribed by the rules or prac.
tico of the Courts the same shall be reckoned inclusively of the
first and last days unless the last day shall bappen to fall on any
day on which the crown offices are not required to be open, in
which cuse the time shall be reckoned exclusively of the last day.

In Englaud the 174th yule simiar to the 166th above quoted,
reads—++ The same shall be reckoned exclusively of the first day
and inclusively of the last unless the last day shall happen to fall
on Sunday, &c.” No doubt in Eogland under the rule according
to the case of Rowbery v. Morgan, 9 Ex. 730, the judgment would
bo sigaed too soon, as then the day of service would be excluded
and the last day would expire on Sunday, in which case under
the rule, that day would be excluded also. The case referred to
also decides that wero a certain number of days are given under
a statute within which an Act is to be done, Sunday although the
Iast dsy is to be included unless the statate otherwise provide.

Summons refused.
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McKar v. Brangy,
Lleading—Several Traverses,
Ifds fendant witheut fiest chtatr fug leave, traverse seprrafely two ditinet allecs.

than e the decinration each plon beiae an answer 10 the whole causo of ucrivn,
ldntlf may «l20 judgment as fur want ot a ples.
4 ¥ 8 udE (March, 1858.)

Mr. MeMichael had obtnined summons to sev aside an juterlo.
cutory judgment signed as for want of a plea, defendant having
plended without leave, in an action on the ease for seduction the
following pleas. 1+t not guity. Znd., that cauee of action did
not accrue within rix years, 3rd, that the the giyl was not the
servant of the plaintiff. 4th., infancy.

Burns, shewed cnuse. Under sec. 126 of the C. L. . Act, 1856.
defendant bas a right to traverse as many allegatious as he choose,
the plens put in perfectly repular. (Hagarty, J.—This clnasc was
only intended to prevent tiaverses of particular fucts being held
bad as amounting to the general issue.) It has been beld by Mr.
Justice Burns that we can have several traverses ander thig clause.

IHagarty. J.—(After consulting with Mr. Justice Burns) : These
pleas are already not allowable withovt & Judge's order; bat ]
have no objcction to let detendant in on the merits. Order granted
to set aside Judgment, and for lcave to plead mpon payment of
costs.

Neark v. Witagrow.

Commission to examine Witnesses—Fublication,

When & commiseion to examine witnesees has been executed aud returned intn
Court. an order ex parte will be grauted Gt ¢ pening the comudssion atd putlf
cation «f the evidenicn, nohice to the up posite Jaurty Lelug rcquired of the time
when conviseion s to be opened.

(March, 1858 )

An spplication was made for an order to open a commission for
the examination of witnes=cs, obtained by the plaintift, which bhad
been sent to England for execution and hiad bren returned by the
commissioner to the Clerk of the Court of Common Pleas.

The Clerk of the Court had been applied to to appoint a time
for opening the commission, that netice might be given to the
opposite party, but hnd retused to grant an appointment or to
break the seal; and plaintiff now asked for an order for pub'ica-
tion. In support of the application he cited—Gorden v. Fuller,
65U.C. 0. 8. 174; Pegg v. Pegg, 7 U. C. R., 220; Davis v.
Nicholson, 7 Bing, 848, & 5 M. & Pun, 185; Mclntyre v. Layford
1 C. & P. 606; Proctor v. Lainson, 7 C. & P., 627; Williams v.
Hall, 1 Piice, 93; and also referred to 2 Geo. 1IV., cap. 1,
sec. 17 & 18. Rule 32; 1 Arch. Practice, 9 cd. 312; Bagley's
Pructice, 326.

Burns, J.—An order may go that the commission be opened by
the master in presence of the parties, and papers and evidence
may be examined by them and if either party be not present the
master may open the commission upon production of a notice duly
served upon the absent party, of the time when the commission
was to be opened.

Order accordingly.

JUDICIAL COMMITTEE OF THE PRIVY
COUNCIL.
Wmitenary, Mondag Feb. 15tk, 1838.
Between John George Bowes, Appellant, and the City of Toronto
Respondents.
UroN ax ArPEAL FrOM THE COURT oF ERROR AND ArPEAL OF
Uprrer CANADA.

Reperted by EowarD Morto¥, Short-hand Writer.

Present—The Rt. Hon. the Lord Justice Knight Bruce; the
Rt. Hon. the Chancellor of the Duchy of Cornwall; the Rt. Hon.
Sir Edward Ryan; tbe Rt. Hon. the Lord Justice Turner.

Counsel for the Appellant—The Attorncy-General and Mr. Os-
borne.—Sulicators—Messrs. Braikenridge.

Counsel for the Respondent—Mr. Rolt, Q. C., M. P, Mr, E. 1
Lloyd, Q. C., and M.. Lewin.—Solicilors—Messrs. Minet and
Bmith, 3 New Broad Street, London.

This cnse (in which the appellant's counsel were heard on the
6th, Gth, and 8th of the presert month) having been called on this
morning,

The Lorp Justice Kxiont Bruce intimated to Mr. Rolt that
the Committee having dehibernted npon the case since it had been
Inst belore them, their Lordehips did not think it necessary to
trouble the respondents’ counssl.

His Lordship then proceeded to deliver the following judg-
ment :—

This appenl originates in a suit which in the year 18563, was in-
stituted 1n the Court of Chancery of Upper Canada by certain in-
Lbitants ot the City of Toronto, on belinlf of themselves and all
other inhabitants of that city, against Mr. Dowes, the appellant
here, and the Corporation of the City of Toronto, the respondents
here.  In the course of it, after Mr. Bowes had answered, the
Corporntion was by order wmbstituted as plaintiff for the original
pinintiffs, and censed accordingly to be a defendant.  The order is
stated in the fourth page of the Appendix. Witnesses having been
exnmiuved on each side, the Court, at the hearing, pronounced a
decree in favour of these respondents, which, affirmed on appeal
in the Court of Errorand Appen) of Upper Canada, by the opinions
of the majority of the judges, has been brought for final review
hither. The original decree, dated 9th October, 18564 (it was
uade by the chaucellor and two vice chancellors), and the order
of affirmance, dated 1st March, 1856, are to be found in pages 94
and 97 of the Appendix. The appeal was folly and ably srgued
hefore us, on the part of the appellant.

The object of the suit, attained by the decree, was to charge
the appelinnt in favour of the corporation of the city of Toronto,
the respondents, with the nmount of profit made by the appellant
or the firm of Bowes and Hull (of which the appellant was the
principal member) by menans of the acquisition end subsequent
disposal of certain debentures jssued by the Corporation. The
clunim was grounded on the connection of the appellant with the
Corporation, he having been in the year 1850 one of the aldermen,
und throughout the years 1851, 1862, ard 1858, the Mayor of
Torouto, and so a lcading member of corporate body.

Though the 97 pages of the Appendix contain much matter sub-
stantially uselers, the important facts are separable without much
difficulty from the mass.

1n the year 1850, a railroad, now ealled the * Ontario, Simcoe,
and Huron Usion Ruilrond,” had been authorised, and was con-
templated and intended, if not begun to be constructed, which was
generally supposed likely to be useful and advantageous to the
trade and inhabitants of Toronto. The leading metbers of the
Corporation therefore seem to have thought that the project might
with propriety be aesisted from their municipal funds.  Accord-
ingly an act of the Canadian Legitlature wus obtained (13 & 14
Vie. cap. 81), of which this is the substance, so far as is now
material :—

* That it shall and may be lawful forthe Mayor, Aldermen, and
Commonalty of the City of Torento, in pussuance of any by-law of
the said municipal corporation, in the name or on the credit and
bebalf of the said municipal corporation, to issue debentures to an
amount not exceeding £100,000, nor in rums less than £5 each,
for and towards assisting in the construction of the proposed rail-
road of the said company, and to provide for or secure the pay-
ment thereof in such manner and way as to the said municipal
corporation shall seem proper and desirable; and further, that iy
shall and may be lawful for the said municipal corporation of the
City of Toronto, and other municipul corporation within or through
wLose jusisdiction the proposed railroad of the said company may
pass, to assist otherwise in the construction and forward.ng of the
said proposed railroad in such manner as to any municipal cor-
poration may seem proper and desiruble on grounds of public
utility.”

Then it is enacted—

¢« That any otber municipal corporation within or through whose
jurisdiction the proposed railroad of the said company may pass
«hall and may, for and towards assisting in the construction of the
«aid proposed railroad, issue debentures to an amount not exceed-
‘ng £50,000, in the same manner and vpon the same terms as the
;lai;L, wmaunicipal corporation of Toronto are hereby suthorised to
0.
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There is a third section, which is not now material.

It became law on the 10th August, 1830. And on the 2ith
November, 1850, the Common Council (the governing Lody) of
the Corporation came to a resolution to this effect:—

¢ Resolved—That the sum of £25,000 in debentures, payable
twenty years after date, with interest, at 6 per ceat. per anuum,
payable haif-yearly, be granted in aid of the Qotario, Simcoe, and
Iluron Union Railroad Company, on the couditious sct forth in the
second clause of the Report, No. L1 of the standing committee on
finance and assessiment ; and ia order to extend the benefits of the
said railroad, to all parts of the city, it be suother condition of
the above grant that the terminug for passcoger trains ahall be
erected on a portion of the market block property, now vacant,
such portion to be leased to the company at a nominal reat for
ninety-nioe years, and that the lino of railroad shall be carried
;nl(t;sng, Palaco and Front streets, to the full extent of the city water

ots.’

Aud in the next year (1851), on the 18th of .\ugust, the Com-
mon Council adopted by resolution the report of a sclect conumit-
tee of that body (made in consequence of a reference to the com-
mittee), which 1eport was thus:—

‘That upon the most attentive consideration given by your
committee to the propositions signed by Mr. Aruold, as chairman,
and after frequent interviews with the manager, as well o8 with
one of the contractors of the company, your committee would re-
commend that in liew of the propositions (or cither of them) the
council loan to the said company their debentures to an amount not
exceeding £33,000, payable in twenty years, with interest on the
same payable half-yearly, issuable in the same ratio as the bonus of
£25,000, taking as sccurity for such debentures the bonds of the
sail company to same amount, payable in ten years, with interest
half-yenrly, secured on the road, to the satisfaction of this corpor-
ation, upon the recommendation of the city solicitor.

¢ And further, that it be a condition to this loan, that the road
from this city to Lake Simcoe, ov the Holland River, be completed
in two years from the 1st of January next.

¢ And further, that as long as the loan of £35,000 continucs,
the Mayor of this city, fos the time being (if Le be not a director
in any other company), be a director in the above-mentioned com-
puny; if he be a director in any other company, then any alder-
man of the city, for the time being, to be nominated by this council
to be a director of the said company.”

On the 28th of June, 1852, the Corporation made & by-law, by
which, after reciting what bad taken place on the 25th of Novem-
ber, and after certain other recitals, it is ‘‘enacted” (such is the
term they use) **by the Mayor, sldermen, and commonalty of the
City of Toronto”—

+¢1st. That it shall and may bo lawful for the Mayor of the
City of Toronto to cause any number of debenturesto be made out
not exceeding in the whole the sum of £60,000, and to cause such
debentures to be issued to the Ontario, Simcoe, and Huron Union
Railroad Company, in the proportion specified in the before-re-
cited resolution, as the work on the said road progresses,

« 2udiy. That of the said sum of £60,000, the sum of £25,000
shall be as a gift to aidin the construction of the said road, and the
remaining £35,000 shall be as a loan to the Ontario Simcoe, and
Haron Upion Railroad Company ; and for the securing of the said
payment of the said loan in ten years, with interest at the rate of 6
per cent. per annum, payable half-yearly, the said company shalt
give to the city of Toronto their bonds, secured upon thesaid road,
to the amount of such debentures from time to time issued to the
said company on account of the said loan.

«3rdly. That all such debentures shall be under the common
seal of the said city, signed hy the Mayor for time being, and coun-
tersigned by the chamberlain for the time being of the city of Tor-
onto, and shall bear interest at the rate of 6 per cent. per annum,
payable half-yearly at the Bank of Upper Canada—aud all such
debentures shall be redeemable atthe Bank of Upper Canada pro-
vided always that none of the said debentures shall be for a less
sum than £25, nor payable at a more remote period than twenty
years from the issuing thereof.

s 4thly. That the interest on'the said debentares shall be and the
same is hereby charged and chargeable, and shall be paid and
haruc out of the moneys which shall come into the bands of the
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chamberlain of the said city for the time being, to and for the uses

of the said city.

¢5thly.  That for the payment and redemption of the principal
sum secured by the said debeaturcs, there shall be ruised, levied,
and collected, in the year next before such debentures respectively
fall due, an cqual rate in tho pound upon the assessed value of all
rateable property in the said city of Toronto aud liberties thereof,
over and above oll other rates and taxes whatsoever, suflicient to
pay the principal sum sccured by such debentures respectively fall
ing due as aforesaid, unless otherwise provided for the repayment
of the said loan, or any part thereof, by the Q. 8. & H. U. R. Com-
pany, or by act of the Mayor, Aldermen, and Commonalty of the
city of Toronto, authorising the issue of other dobentures in liew
thercof in that behalf duly made and cnacted.”

This is signed by the appellant as mayor.

Much doubt, to say the least, was eatertained and expressed as
to the legal validity of this bye-law, and it is very possible that the
Joubt was not without foundation. It is to be collected, however,
from the materials in the cause, that before the 28th June—betore,
in fact, 24th of that month—by arrangements and an agreement
made between the managing body of the railroad company and
Messrs, Story and Co., who had contracted with the company tor
the construction of the railrond, Messrs. Story and Co. weretore-
ceive, and had, a3 between them and the railroad company, become
entitled to the debentures to be issued umiler the resolutions of
November, 1850, and August, 1851, respectively. The expression
« to be issued” i3 used, because uutil a time subsequent to the
28th June, 1852, none as we believe, were in fact issued, and on
that 28th June, before the making of the bye-law so dated, the fin-
ance commnittce of the corporation received from Mr. Berezy, act-
ing on behalf of the contractors as well as of the railroad company
this letter, addressed to the chairman of the committee :—

« Toronte, June 28, 1852

¢« Mr. Alderman Thompeon, Chairman, Finance Committee :

¢¢ Sir,—On the part of the directors of the Ontario, Simcoe, and
Huron Union Railroad Company, and the contractors of the said
company, I beg intimate to you that we arc prepared to take the
debentures of the corporation under a bye-law, wsthou} the form
of advertising for three months, and to assume the entire respon-
sibility of so receciving them. .

«The contractors, acting under legal advice, agree to this course
as the best that can be adopted under the peculiar circumstances in
which theyare placed. 3

« Should the above mode not be adopted, I submit, as the next
best course, that » resolution should be passed by the council
similar to the draft enclosed.

Signed) Caarces Berczy, President.”

What took place in the following month, on the 29th and 30th of
July, 1852, appears in the 78th and 79 pages of the Appendix in
these words :—

<« Resolution of the Common Council of the 20th of July, 1852 :—

«On the 20th of July, 1852, the Mayor communicated to the
¢ouncil the expediency of confirming an offer which he had made
to the contractors of the Oatario, Simcoe and Huron Union Rail-
road, in consequence of some difficulty which had presented itselt
in the matter of the directors giving the city sccurity upon the
road for the amount proposed to be advanced to the directors by
way of lonn, and which offer the Mayor stated tohavo been in sub-
stance as follows :— L.

« That the contractors should agree to relinquish the grant of
£23,000 made by the council in aid of the railroad, which said
grant has been transferred by the directors to the contractors, and
that the directors should relieve the council from theagreement to
loan the company the sum of £35,000 upon certain security, upon
condition that the couucil should take stock in the said road to the
extent of £30,000, paying thevefor in debentures, at the same times,
and in the sameproportions as the work progresscs, a8 it was agreed
the said grantand lean should be advanced—to which s'a:d contrac-

tors had asseated.” .
r‘?Upon this communication, the Council adopted the following

lution :— . .
res‘?\%l;ercas, his worship the Mayor has informed this Council,
that the contractors of the Qntario, Simcoo and Huron Union
Railroad Company Lave accepted a propesition made by him, sub-
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Jject to the approbation of this Council, in view of the difficulties
which have existed in the execntion of a mortgage bond, by wny
of secututy fur the loan of £35,000 foimerly voted by this Counil,
to the eflect that the continctors shall surrender the grant of
£25,000 made by the Council and transferred to such contractors
in part payment of their contract, and also that the directors +hall
waive the aforesnild loan of £35,000 altogether, on condition that,
in licu thercof, the Council wmill take stock to the amount of
£50,000, to be paid by the issue of city debentures in the same
proportions as the debentures for the above Joan and graut were
autharized to be jssued.”

¢ Be it therctore resolved, that the standing committe on finance
and a<scssment be authorized to complete such arrangement, pro-
vided that no legal difficulty shall occur in carrying out this reso-
lution ; and provided also, that no nlteration shall take place in
the conditions upon which a portion of the market Llock was
granted to the snid company, particularly with regard to carrying
the railroad to the castern limits of the city water lots,

«tThis resolution was communicated to the borrd of directors of
the Ontario, Simcoe and Huron Union Railroad Company, ard to
which the following reply was received :—

¢ Office of the 0. 8. & H. U. . Co,,
Toronto, 30th July, 1852,
# To the Worshipful the Mayor of Torouto,

st Sir,—The board of directors have under consideration a re-
solution of the Council, pussed on the 20ih instant, rclating to a
proposed new arrangment for the issue of debentures to the con-
tractors, a minute of the finance committee thereon, and a letter
from M. C. Story & Co., stating their willingness to nccept the
propositions embedied in the resolution of the City Council first
mentioned ; I now beg to send you a copy of a minute made by
the directors of this company in relation to the documents referred
ot:—" And the Common Council then

¢ Resolved—That the board of directors agree to the proposed
srrangement between the City Council and M. C Story and Co.,
submitted in the resolution of the City Council of the 209th inst.,
without prejudice to the existing agrcenents between the Councit
sod the board and the contractors, in the event of the one pro-
posed not being accomplished ; aud, further, without prejudice to
the other parts of the said existing agreemcnts, which sare not to
be affected in any way by the substitution proposed for certain
parts of those agreements.”

On the Sth October in the same year an act passed the Cana-
dian Legislature (16 Vict., cap. 5, Canada) which, after cerain
recitals, enacted, ¢ That it shall and may be lawful to and for the
City of Toronto to raise by way of loan upor the credit of the de-
b:ntures hercinafter mentioned from any person or persons, body
or bodies corporate, either in this province, in Great Britain or
elsewhere, who may be willing to lend the same. a sum not ex-
ceeding the sum of £100,000 of lawful money of Canada.”

Section 3, enncted ¢ That the sum of £50,000, part of the said
loan so to be raised asaforesaid, shall be applied by the said City
of Toronto in the payment of the promissory notes of the said city
now current in this province, and in the redemption of such of the
debentures of the said City of Toronto as were issued prior to the
passing of the act passed in the twelfth year of Her Majesty’s
reign, and intituled An Act to provide by one general law for the

election of municipal corporations, and the establishment of regu- |

lations of police in and for the several counties, cities, towns,
towaships and villages in Upper Canadn, and may fall due within
the ten years next after the passing of this act.

¢¢Section 4. That the funds derived from the negotiation of the
#aid debentures so to be appropriated as aforesaid shall, when re-
ceived, be deposited by the chamberlain of the said city for the

tine being in the Bank of Upper Canada, at Toronto, and only be |

withdrawn therefrom us they may from time to time be required
for the payment and redemption of the said promissory notes and
debentures in the next preceding section of the act mentioned.

« Section 5. Thai the sum of £50,000, the remainder of the
said loan so to be raised as aforesaid shall be applied in paym:nt
of 10,000 shares of the capital sto:k of ¢ The Ontario, Simcoe and
Huron Union Railroad Company’ lately purchased by the said
City of Toronto, under resolution of the Common Council passed
oun the 29th day of July, 1852, in manacr hereia provided ; and it

shall be the duty of the chamberlain of the said city for the time
being (and he is herchy authorized aud empowered #o0 to do)
forthwith, with the consent of the holders thercof, to eall in such

. debentures of the enid City of Toronto as may have heretofore
been issued under any bye-law of the Common Conncil of the said
city, and taken in payment of sach stock, and to substitute there-
for so mach of the fands received on atcount of the debentures to
be issucd under this act as may be necessary for that purpose.”

Soon afterwards, on the 18th October and 1st November in the
same year 1852, the Corporation made two bye-laws, thus expres-

i sed :—That of the 18th October recites the bye-law of the 28th of
June, the Act of the 13 and 14 Vict., cap. 81, and much or all of
the subsequent arrangements; and enacts :—

. That it shall and mny be lawful for the Mayor of the said
City of Toronto to subscribe for, take, receive aud hold stock in
the said Outarie, Simcoe aud luron Union Railread Company to
the amount of £50,000, for and on behalf of the said City of Tor-
onto; and for the pnyment of the snme it sball and may be lawful,

+ and it shall be the duty of the said Mayor, for the time being, of

" the snid city, to appropriate so much aud so many of the smd de-

" bentures, nuthorised to be issued under the provisions of the bye-

. Inw hercinbefore recited, as mny be requisite and uecessury tor
that purpose, and that the snid debentures shall be issued by him

! fur that purpose at the times and in the same proportions as is

« provided by the bye-law hereinbefore recited, subject however to

, the same conditions relative to the passenger terminus of the said

- railroad, and the continuance of the said railroad along Front and
Pulnce Streets, as are contained in the recital of the said bye-law

' ;\nd t’he resolutions of Common Councit of the 29th day of July
ast.’

*¢ That the dividends from time time paid snd payable upon the

. stock so held by the gaid Mayor, on bebalf of the said City of

, Toronto, in the said Qntario, Simcoe and Huron Union Railroad
Company, shall be applied by the Chamberlain of the said city in

- such manner as, by resolution of the Common Coancil of the City
of Toronto, may from time to time be directed.”

Then comes the bye-law uf the 1st of November, which is termed
. ““An Act to provide for the issue of £100,000 debentures, to con-
) solidate a part of the existing debt.” It recites a sufficient part
| of what had gone before, and then enacts: —
‘¢ 1st. That it eball and may be lawful for the Mayor of the
City of Torouto to raize by way of loan, from any persons, body
. or bodies, corporate or politic, who may be willing ‘o advance the
. énme upon the credit of the debentures hereinafter mmentioned, and
| the special rate hereinafter imposed, a sum of money not exceed-
| ing in the whole the sum of £100,000; und to cause the same to
» be paid and applied in the manner prescribed by the Act of the
_ Provincial Legislature authorising the negotiation of the said loan.
i «2ndly. That it shall snd may be lawful for the Mayor of the
I City of Toronto to causo or dircct any number of debeatures to be
; made out for snch sum or sums not exceedirg in the whole the
| said sum of £100,000 as nny person or persons, body or bodies cor-
| porate or politic, thall agree to advance upon the credit of such
i debentures and the special rate hereinafter imposed ; such deben-

| tures to be under the common seal of the said city, signed by the
i Mayor and countersigned by the chamberlaia of the city for the
; time being, and wade out in such manser and furm as the Mayor
i shall think fit.
*3rdly That the interest on such debentures shall be payable

i balf-yearly, on the Ist of April and 1st of QOctober in each year,
! at such banking house or place in London, or elrewhere, as may
be agrecd upon between the Mayor of the said city and the party
or parties who may advance the said loan, or any part thereof.

«4thly. That the principal sum of £100.000 shall be made
payable at twenty years from the 1st dny of October 1852, at the
banking house or place in London, or elsewhere ns may be agreed
upon as aforesaid.

¢« 5thly. That a specinl rate of tenpence in the pound upon the
assessed value of all rateable property in the city and hb rties,
over and above all other rates and taxes, shall be raised, levied,
and collected annually for the purpose of paying the interest and
creating a sinking fund of two per cent , for the payment of the
principal of the :aid loan of £100,000, 1rom the year 1852 until




1858.]

LAW J
S ————————— m— e —————————
the yenr 1873, or until the snid debentures shall be fully redeemed
or jrovided for.

«gthly. Thatif in any of the years during which the sum of
tenpence in the pound spicial rate by s act authorized to be
Ievied there shall be any surplus, after puyiog the interest on the
#aid tonn and providing for the sinking fund hereinafter mentioned,
the smd surplus ghall be invested with and added to the said sink-
ing fund fur the purpose of paying the said loan of £100,000 se-
cured by the said hereinbefore mentioned debentures.”

1t is now necesxary to revert to the month of June, 1852,

It appears that the appellant who was at Toronto certsinly on
the 12th was at Qucbec on the 24th of that month, and had then
and there with a gentleman calied Hincks, & pervon in office and
s member of the Canadian Legistature, certnin communications,
the nature of whicli may he collected from the evidence given in
the cnuse by Mr. Hincks himself, as a witness on the appellant’s
bebalf., It will be sufficient to read some extracts from Mr.
ilincks’ testimony in chicf and on cross-exawination.

In page 46 of the Appendix, lie says:—

«Sometime in the latter end of Juue, 1852, soon after my return
from Eogland, Mr. Bowes proposed to me to join him in purchas-
ing certuin debentures of the Cuity of Toroato, then about to be
issued. Mr. Bowes told me that the contractors had been trying
to sell them, but without success; that they would, he thought,
take 80 per cent. for them; the amount about to be issued was
ahout £26,000. 1 agreed to juin bim in the purchase at that
price; the highest value of such bonds at the time was 85, 1
mean that purchases in small «ums might be made at that price.
Mr. Bowes and 1 had some conversation as to the mode of raising
the moncy to pay for them, in case he succeeded in effecting the
purchage ; he told me that he had sounded the cashier of one of
the bunks, who had given him encourngement. [ told him that if
1 were conceraed in the operation, it would be on the express con-
dition that the money should be raised in England ; that [ had no
doubt of getting it for twelve montbs at § per ccut. per annum,
which woult give us plenty of time to dispose of the bonds, and
that »f he couhl secure the purchase, I would undertake the entire
management of the transaction. This conversation occurred on the
24th of June. My reason for being pretty positive as to the exact
dy, is that I examined the registry bouk at Swords’ Hotel, where
Me. Bowes usually stopped, and find by it that he arrived in
Quebec on that day, and does not appear to have remained intown
over night.  In this way [ am enubled to state the exact day on
which the conversation accurred ; but, independently of this, I can
state, from my own recollection, that it must have been about
that time.

* Iu reference to what I have said as to 85 per cent. heing ob-
tainable for these debentures, when sold in small sums, [ wish to
add that I do not believe that more than 80 could be got for them,
when sold in large sums,”

In page 49, in answer to the question:—

*In the passing of an act authorising the City of Toronto to
raise £100,000 to consulidate a part of the city debt, did you take
any, and if any, what part; or did you exercise any, what wflu-
ence upon any other person in procuring that act to be passed, or
had you orthe said Bowes any object in procuring such nct be-
cause of your interest in the said debentures purchased by you
aud him from the contractors of the said railway 2"

He says:—

s« I was present when the bill passed one of it3 stages, and may
have been ut all of them. I took no part and used no influence to
carry it through the House of Asscmbly. I om not aware of any

ston and Hamilton, ncd I think Montreal. There was no oppo-si-
legalized the debentures issued to the railroad contractors, or pro-
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teke the necessary steps to remove doubts as to the legulity of the
tssue of the debeatares. I have no doubt that the city could have
been compelled to do soin sume way.  After the passing of the aot
i question, and after comments find heen mnde a3 to the propriety
of legulising debeutures which werealready 1 circulnution, the leg-
islaturc ou 1ts re-assembling in 1853 confiruted the validity of de~
beutures issued to the same parties by the county of Simeoe, aud
which were objected to as illegal, and this even though a wotion to
quush the byc-law on the ground of illegality wus then pending be-
ture the courts.”

Iu the pnge 50 be is asked :—

** Did you or did you not transmit to Mr. Bowes any part of his
share of the proceeds of the sule of the said debentures purchaved
Uy you and kum in bil s af exchange upon England ; and did you or
not purchase such bills in the ordiunry course of busiuess ; and
where did you purchase the same; and why did you teansmit to
Mr. Bowey his share or any part of his slave iu tho profits ot the
sai 1 transaction by bills on England *”

He answers :—

I did remit Mr. Bowes a portion of the profit reultzed by the
transaction ou bills of exchange on London, deawn by the Receiver-
General; that excannge was told, withuut any interveution of
mine, at the highest price that could beobtained, and in the usual
way. It was drawn against balances or special fends, by the
Receiver-General, and it was only when the bills were hrought to
me to be counterygned that I became nware of the snle. They
were sold to the Bank of Upper Cunada, nnd arawn in favour of
the manager of the beanch of that bank at Quebec. When [ saw
them, it occurred to me that they woull be » convenicut mode of
remitting to Mr. Bowes, ns exchoage is usually higher in Toronto
than at Quebee, nad I knew that Mr. Bueves required exchange in
his business, [ sent to the Bank of Upper Caunda to buy the ex-
change. Ihnad nointerest in the matter; I charged Mr. Bowes
Jjust what I paid, aud gave him either a bank cheqne or bank notes
for the balauce, on his next visit to Quebec. The exchange was
endursed by Mr. Bradshaw, the manager of the Quebee branch of
the Bank of Upper Canada, in the usunl way.”

In page 61, and after it, there is this—

¢ Q.—What amount of debentnres did Mr. Bowes first propose
to you to purchase; and was such propoesal mude in writing or
verbally, and when and where ?”

¢+ A.—The proposal was raade verbally to me at Quebec. I think
the amount spoken of was cither £24,000 or £25,000. I think that
we must huve had conversation at the time with refereuce to the
remnninder of the debentures, as it was expected that the railroad
company would get in all £60,000, which, under the terms of their
agreement with the contractor, were to be tuken by them in pay-
ment.  The proposal was made to me on the 24th of June, 1852,

*Q.—Had you any other and how mauy conversutions with Mr.
Bowes subsequent to the said 24th of June, on the subject of these
debentures, previous to your finally agrecing to purchuse them?

¢ A.—No; I may have had two or wore conversations with him
on the 24th of June, but he left Quebec e¢ither on that day or the
next. I did not see him again for several weeks, 1told him then
(that is on the 21th of June), that it the owners of the debentures
would sell them at the price which he told e he thought they
would, that I would join him in the purchase,

¢ Q.—After agreeing to the purchase of the debentures in ques-
tion, did you enjoin secrccy on Mr. Bowes of his ar your connec-
tion with the purchase, aud when, and from what 1aotive, and was
it in writing or orally ?

« A.—I Lave no distinct recollection of the time or mode of com-
municating with Mr. Bowes on the subject of scerecy, but I have
no doubt that at some time in the early stage of the transaction [
did impress upon lin the importance of keeping the traunsaction
as & most coufidential ¢ne. My beliefis that any prudent person
engaged in such & transaction would adopt such a course; but I
am ready to admit that the course pursued towards me by the
press did influence me in wishing to prevent their obtrining any
knowledge of my private transactions. I was not influenced by

tion to any of these bills; the object of 2}l was the same, simply
vided for the substitution of other debentures for them, it was in ! any feeling that the transaction was an improper one, cither on

influence heing used by any one to carry it. It was of a similar |

to require a less oppressive sivking fund than thatrequired by the

Upper Caunada Municipal Act. The City of Toronto would bave had

consequence of a distinet understanding before the conclusion of | the part of Mr. Bowes or myself. I mentioned the circumstance
the purchase of the said debeatures by us, and at the time of the | confidentially to some of my friends, and I was aware that Mr.

character to bills passed for the same ohject for the cities of King- |
to borrow whether the new act passed or not. So far as the act
passing of the by-law under which they issued, that the city would | Bowes gave tho same confidenco to at least one of bis friends, It
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is the custom of all persons who engage in tranactions of this na. |
tare to keep them as sccrct as possible, and this is one reason
why the intervention of brokers is generally svught.

¢ Q.—Are you awarc that after Mi. Bowes had purchased the !

debentures in question, he declared in a meeting of the City Coun-
cit at Toronto, that he was not interested in them, or in thhir ne- |
gotiation? Ifad he your sanction for making such a declaration
io his plnco as Mayor of tho City to the City Council ?

¢ A.~1I have scca by the newspapers that Mr. Bowes is roported
to have made such a declaration. 1le had not my sanction for !
makingit. So soon ns I becamo aware that Mr. Cotton and Mr. '
Bowe« had quarrclled, which was about the latter end of Novem-
ber, 1852, I was porfectly aware that the transaction could not be
kept secret, and [ either directly or through a friead in Torsuto,
or in both ways, authorised Mr. Bowes, and advised him co state
every fact counected with it. My belief is, that this r.ust have
been sowe time before tho declarution of Mr. Bowes ia the City
Council, alluded to in the question I should say, in conversa-
tion with Mr. Bowes on the subject, he invariably declared that
80 far as howwas concerned, ho had no objection to the transaction
being made public, but that he knew that my cnemics would
make it & subject of attack on me, and it was for this reason that
I was particular in communicating my desire that he should state
the whole matter,

¢ Q.—1ow nany letters did you reccive on the subject of these
debentures from Mr. Bowes, from first to lnst of this transaction ¢
Please produce them, or accouct for not doing so, and if you have
destroyed them state particularly when and why ?

‘A.—I received a great number of letters from Mr. Bowes
during the latter part of the year 1852; they were on n variety
of subjects, and Mr. Bowes was in the habit of writing on ail
subjects in the same letter. Thoy were principally on the sub-
Ject of the Toronto Esplanade, the Toronto and Guelph Railway,
for which he wanted the provincial guarantee, a separate Division
Court for Toronto, and other matters which I do not particularly
recolleot. I huve not, to my knowledge, any of Mr. Bowey' let-
ters in my possession. I cannot recollect the precise timoe when
they were destroyed; but I recollect having some of them in my
possession in the autumn of 1852, because Mr. Bowes happened
to be at my house, where these, with other lctters, were lying in
au open desk, and he made a remark upon the loose way in which
I kept my letters, and said that he thought they ought to be des-
troyed, and I think, said that be was in the habit of destroying
mine. I told him theun that T would destroy any that I had; and
I subsequently destroyed them whea destroying other letters. I
treated them just as I do all my private correspondepce, unless
where some special reason requires their retention. Mr, Bowes’
letters contained very little on the subject of this transaction, as
bo took no psrt whatever in the management of it beyond ob-
taining the offer of sale by the contractors. It is very probable
that Mr. Bowes may have written to me on the subject of the Bill
for the Consolidation of the City Debt, though I Liave no recollec-
tion that he did so. I think that he principally communicated on
that subject with Mr. Attorney-General Richards, and that any
communications with Richards or with me were verbal. Mr.
Bowes seemed anxious that the City should not be required
to provide a sinking fund. The Government had fully considered
the subject of a sinking fund with referenco to the Cousolidated
Maunicipal Loan Fund Act for Upper Canada, and determined to
insist on a sinking fund of a similar amount being provided in all
the Corporation Loan Acts, and this course was fullowed in the
cases of Montreal, Toronto, Kingston and Hamilton. Among the
letters from Mr. Bowes which have been destroyed, must have
been included any containing references to the transaction in the
Toronto debentares. I cannot possibly say how many of these
letters had reference to the debentures.

¢ Q.—Were the letters having refercnce to the debentures writ-
ten to you by Mr. Bowes, or in the name of Bowes & Hall?

¢ A.—They were all in tho name of Mr. Bowes himself; but in
the letter acknowledging tho reccipt of the cxchange, lic told me
that the firm had used it.

“Q.—Was that the first occasion upon which the name of tho
nr?‘x pre;red in connection with this transaction ¥

.—Yes.
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) not the firm of Bowes and Hall,

[ArriL,

+ Q.—Did you write to Mr. Bowes on tho same subject, and
how often, and were your communications addressed to Mr. Bowes,
or to Bowes and Hall? Produce copies of all the letters you so
wrote on the subject of theso debentnres.

+ A.—1I wrote frequently to Mr. Bowes on the subject of this
debenturo transaction, as well asy on other matters, respecting
which he addressed me. I always addressed Mr. Bowes, aud
I havo no means of judging
how many letters I addressed to Mr. Bowes, 1 was not in the
habit of keeping copies of them, and I very seldom keep a copy
of any unofficial letters. I have a private letter-book, which is at
preseat mislaid, but I am certain it coataius no letter to Mr.
Bowes; and I have asked the gentleman who copied the letters
which arve in that book, and ho is also certain that it contains no
such letter. 1am therefore convinced that I nve no copy of any
letter which I have addressed to Mr. Bowes, I have not had any
letter copied in that privato letter-book for the last twelve months.
The book, I have no doubt, was mi.laid when I changed my resi-
dence last summer.

¢« Q.~—ITow many letters had you written to and received from
Bowes, on the subject of tho debentures, previous to your letter
of the fifth of July, 1852, to Mr, Ridout?

¢t A.—1 had received oue, and I think had written none.

«Q.—Did you write by the same mail to Bowes, that is by the
mail of the 6th of July?

s A, —Yes, I have no doubt that I did so.
that letter.

«Q.- Tu your conversation with Mr. Bowes at Quebee, was it
ngremzl thut you should purchase £24,000 or £50,000 of deben-
tures

¢« My recollection is that the sum was £25,000. [ afterwards
learned that the smount at the disposal of the contractors was
£24,000.

«Q,—When were you first informed that instead of £21,000
there were to Lo issucd to the railway company £50,000 of de-
bentures, being the amount subscribed by the City of Toronte,
and by whom ?

¢« \,—I have no doubt that I was informed by Mr. Bowes im-
mediately after the arrangement was cffected, but I do not recol-
lect the precise time, but it must have been about the beginning
of August.

+Q.—Are you aware whether this change was suggested by
Bowes, and strenuously advocated avd promoted by him in the
City Council of Toronto?

¢ A.—1 am not aware that such is the fuct. I have heard that
the change was suggested by Mr. Berczy, president of the rail-
road company. The arrangement was most beneficial to the City,
and I am convinced that the City will bencfit to the extent of
£20,000 by the change.

¢ Q.—On what day did you definitely agree with Mr. Bowes to
purchase the debentures?

s A,—On the 24th day of Juue a conditional agreement was
made, which depended on the contractors being willing to sell on
the terms stated, and on our being able to obtain the necessary
funds. The final purchase I consider to have been made when
Mr. Bowes accepted the offer which he had received about the
30tk day of June, and which, I believe, was on the Sth day of
July, 1852, after having heard from me.”

In page 55 heis asked :—

«« Wasg jt distinctly understood by Mr. Bowes, at the time you
agreed to join him in the purchase of the debentures you after-
wards purchased together, that you expected to get the maney to
pay for them from parties in England, and that you would com-
municate forthwith with those parties ?

¢ A.—1It was so distinctly understood.”

Ia page 57 heis asked:—

¢ Was there not a discussion in the City Council upon the lega-
lity of these debentures, in which reference wae made to there
being high legal opinions against the validity of the bye-law for
the issue of the debentures, which discussions were made public ?

A.—Yes; I believe such discussions took place, and were made

ublic.
P Q.—Is it not true, that with such doubts upon the legality of
these debentures, it would have heen hardly possible for you or

I lhave no copy of
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Mr. Bowes to have disposed of them without haring them legal-
ited ; and did not Mr. Bowes come to Quebec ay Mayor, at the de-
sire, or at all events, with the sanction of the City Council, to get
an Act paseed legalizing them ?

“ A.—1 consider that, under the circumstances, it was neces-
sary that the debentures should be legalised. I would never have
engaged in the transaction, had I not been perfectly satisfied that
the Corporation of the City of Toronto would be incapable of so
gross an act of fraud, as tv have omitted taking the proper steps
to have the said debentures legalised. I am awire that Mr.
Bowes, when in Quehec, interested himself about the pnssing of
tho bill, and I have no doubt that he had the sanction of the
City Council in +o doing; but I believe that he had other business
for the City, which more espccially required his pervonal attend-
ance at Quebec. I refer particularly to the Toronto Evplanade.”

In pnge H9 he is nsked :—

* What was the exact profit made by yon and Mr. Bowes upon
the purchase of the £50,000 of debeutures from the contractors ?
And produce the account,

¢t A.—~1 have no nccount to produce, the result of the operation
was that I drew a bill of exchange on Messrs. Glyn, Mills & Co.,
for the balance at my credit with them, the proceeds of which
amounted to £8,237 8s. Gd. currency, one-half of whick I paidto
Mr. Bowes, as alrealy stated.

¢ Q.—Is that not the profit upon the sale by you of the £100,000
issued by the City of Toronto, under the Toronto Loan Act?

*A. —[consider that there was a loss on the sale of the £100,000,
no partion of such loan having realized par, whereas the City was
paid par.

*Q.—Had you taken £30.000 only of dehentures issued under
the Toronto Loan Act in payment of the debentures which you
purchased from the contractors, what then would have been your
profit upon the purchase of debentures by you and Mr. Bowes?

A —Had [ received ~terling debentures in exchange for the
amount of he dcbenturse which were purchased from the con-
tractors by Mr. Bowes and myself, our profit would have been
enhanced by the auacunat of the Inss sustained on the debentures
for which wo gave par to the City; but as we should not have
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'Mr. Bowes said Iie had nlready communicated with Mr. Hincke.
' When I fiest spoke to Mr. Hinke, he haill acknowledge of the mat-
ter, or appenred to have. 1 will not be positive that 1 had more
"than two interviews with Mr, Hinke. tmny have had. Thelnst one
| was immedintely preceding the firat ixsue of debentures. 1 iju-
_formed Mr. Bowes on my return of my conversativns with Mr.
Hincks.
¢ 1 had conversations with Mr, Dowes as to the illegality of the
i by-law of the 28th June. We propased to get over the difficulty
by baving the debt of £100,000 conzalidated ; and that by chang-
ing them into sterling they would be more valuable. This was
sotne time in the beginning of June. I can't be certaiv. 1 can't
be positive whether I stated this to Mr. Hincks, I never applied
to Mr. Hincks fur the purpose of having an act pas ed. It was
snill by Mr. Bowes that Mr. Hincks' name would have the effect of
getting n better price for the debentures than any other person,
and that it would be necessary to give him an intercst inthe deben-
. tures, as it would be necessary to have his assistance to procure
an act to convolidate them. 1 vaw the lutter from the contractors
"of the 3: th June. I think this wasa day or two afrer its date.
Mr. Bowes showed it to me in his own office. Mr. Lowes told me
" some time prior to the date of that letter 1hat he would propose
- the offer of the contractors to the finance committee. He soid, at
| the same time, that they could not accept it, because they were
"not in a position to raise the money to buy them. He said that
| be would make the proposition in order that they might not find
| fau't with him hereafter. This was the only renson that U recol-
lected. I oun one occasion took a letter from Mr. Bowes to Mr.
! Hincks. Mr. Hincks is resident at Quebec. Iread that letter, It
was written by Mr. Bowes. It had reference to the purchase of
debentures. 1 conversed with Mr. Bowes on the subject matter of
the letter ; my conversation was with reference to the mode of
raising the moncy for the purchase of the debentures. The letter
bad reference to the same subject. 1t was delivered to me open.
I senled itin Mr. Bowes® office. Mr Dowes directed it to bede-
lievered to Mr, Hincks. My communications were with Mr. Bowes
alonc. The name of the firm wns never mentioned. I uader-
stood that his interest was individual.
¢¢ Cross-examuned.—~1 do not think T was one of the first to or-

received sterling debentures at all, unless we had purchased from |
the city at par, our profic would have depended on the price at , iginate the charge against Mr. Bowes. I never did speak of it.
which we could bave sold our currency dcbentures in Canada; ! [ wasin Quebec in December, 1852, and when I came up hero
and as there was n rapid advance in the value of such debentures, . there were placards about charging Mr. Bowes with chiscling the
my belief now i3, founded on information received from the brokers city out of £10,000. I wasno party to them, or any other pia-
in Montreal with whom I correspond, and from other sources of | ¢1rds on the subject. Ilhave stated some parts of my evidence,
information, that our profit would probably have been greater had but I don’t recollect what part. I did state that Mr. Bowes and
we never iuterfered with the purchase of the new city loan of [ were to purchase on jrint accounts. 1 mentioned it to Mr. Meu-
£50,00).” i dell and otl‘rs, but { can’t say to whom. I did not state that I

Their Lordships do not see any reason for not trusting Mr.
Hincks a8 2 witness.

Mcr. Cottan mare than once meationed in Mr. Hincks’ evidence,
being examined in the cause ns o witness against the appellant,
and cross-examined for him, desposed thus:—

I know Mr. Bowes, also Mr. Hincks. Mr. Bowes mentioned
to me that debentures were to be issued to the dircetors of the
Nortbern Road, and that a speculation could be made in them.
I think this was in February, 1852. Mr. Bowes propesed that wo
should purchase]the debentures on joint account This was be-
fore any issue. Conrversation took place from time to time to the
effect, that when issued we should make the purchase. It was
suggested that Mr. Hinks should be employed to negotiate them.
1 think the proposition came from Mr. Bowes, but am not sure,
I had a conversation with Mr., Bowes in reference to a proposition
from the contractors, or & negotiation with them : we partly agreed
that the debentures should be purchased froin the contractors on
joint account, at 20 per cent. discount. Mr. Bowes was the me-
dium of communication. There was no definite amount fixed be-
tween Bowes and myself at first. I left that to Bowes. I had
communication with Mr. Hincks before the final arrangement with
Mr. Bowes. I cannot tell when my first conversation with Mr.
Hincks was. It was verbal, and may hove been a month or six
weeks before the first debenture was deposited. My first inter-
view was at Quebee. I had n conversation with Mr. Bowes pre-
vious to my first communication with Mr, Hincks relating to our
purchase of the debentures, I cannot distinctly state its purport.

could give cvidence before the Committee of Council. I do not
| know how my cvidence became known. I was called on to give
i evidence before the Committee of Council. 1 can’t say how I be-
; came t0 be so cnlled on. IfI did not state before that 1 was
| chiseled outof miy share, I state it now. I took great umbrage at
' my being so chiscled, but I stated nothing about it. I may have
. stated that [ carried a letter from Bowes to Hincks,

«The loss of the Guelph contract was not the cause of my

i umbrage. It was one amongst many others. I hrought an action
of slander against Mr. Bowes, but that action had no reference to

‘ the loss of the contract. I have a strong fecling agninst Bowes,
I can’t tell exactly the period of my first interview with Bowes

about the dchentures, but I think it was six months prior to the
30th June. I am certain it was three months prior to that date.
I caunot tell when we agreed to purchase on joint account. I
can't tell how long prior to the 30th June that was. I have not
the slightest idea. It wag deflnitely agreed that Bowes and
I should purchase on joint nccount, and that we should get My,
Hincks’ assistance. Mr. Bowes told me he had written to Dunn
and Wilson, and shewed me the letter. We had agreed to buy
them, if, as the work went along, we should think it prudent. I
never spoke to the contractors on the subject. I saw the contrac-
tors at Bowes’ office about the day the letter of the 30th June was
written. It was thought better that I should not speak to the
contractors. It was thought better to leave the matter in Bowes’
hands. 1 did not think it wrong then that the Mayor should
make tho purchase. The object of applying to tho finauce com.
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nittee was to avoid any blame being attached to Bowes’ theve-

after. I was then in negotiition with the contractors of the
Northern Road about some other matters, and it was thought
better not to meddle in this.

« It was finally agrecd that Bowes and I should purchase when
we learued that the coutractors would sell at 20 perceat. discount.
This was s month prior to the 30th June. This was after I had
seen Mr. Hincks. When I saw Mr. Hincks, Bowes and I werethe
only partics interested. [ do not know how far I stated this to
Mr. Hincks, but s0 far as I know, Mr. Hincks had no reason of
any kind to form any other opinion than that Mr. Bowes rnd
myself were exclusively interested.

¢ After the contractors agreed to take 80 cents. on the dollar,
Mr. Bowes requested me to take a letter to Quebec, to get Mr.
Hincks to give directions to the Bank to advance money for me
and Mr. Bowes, on the debentures being deposited in the bauk. I
delivered the letter to Mr. Hincks, He read it, and told mu that
he would telegraph and write to Mr. Ridout to make the watter
all right.

It was understood that Mr. Hincks was to have & share for
negotiating the debentures, the nett proceeds after that were to be
disided between Bowes and myself. I mnrde no arrangement with
Mr. Hincks. Mr. Bowes did that. I don’t know when the
arrangement was made with Mr. Hincks. I don't know that any
such arrangement was ever made.

I only heard it from Bowes.
amount to be paid to Hincks.

*‘There was no arrangement 8s to raising the funds other
than I bave stated. When I returned, I told Mr. Bowes that Mr.
Hincks said it was all xight,

“ I can't eny when I had the conversation with Mr. Bowes as to
the illegality of the bye-law of the 28th of June. We had several
conversations before and after the 28th June. Qur arrangement
for an application to consolidate the debt was previous to the 28th
June. I don't recollect that our arrangement on the subject was
communicated to Mr Hincks. My first conversation with Mr,
Hincks was o casual one relating to the probahility of the purcuase
of the debentures. That was the whole pw yort of our conversa-
tion. I don't recollect distinetly what did pass. There was
nothing of moment. My sccond interview was on the subject of
Bowes' letter about raising the money. He said that it would be
all ready. I always talked as if Bowes and myself were the pur-
chasers. I may have had conversations since, but I do not recol-
lect when or where. I understood that the offer was to be made
to the finance committee. I remember the purport of my conver-
sation, but I cannot tell the date. 1t was before the jetter of the
30th June came from the contractors, but I can’t say how long.
When Mr. Bowes wrote to Quebec by me we did not discuss the
terms. The draft of the letter was written when I came to the
office. I have not yet discovered that I was not a purchaser. I
Lave not ye! discovered that I am not to have my share. I never
knew that Mr. Bowes intended to deprive me of my interest until
I heard his evidence. 1 had reason to think so from his acts, but
never koew it till I heard his evidence. I thought from the hostile
course ic was pursuing towards me that he would try to cheat
me. 1did not make any claim because I was waiting for the
result of this svit. I donot know when the bill was filed, 1
believe that Mr. Bowes has received the money, but being on bad
terms, and finding now a clamour in town about it, I do not see
fit to make an application to him. I was not a party to posting
placards apsut the matter against Mr. Bowes. 1 never did say to
any person that I could have been a witaess for the city against
Bowes. There was a definitive agreement that tho debentures
should be purchased by Mr. Bowes and myself.

¢ Re-cxamined.—Prior to tho lctter of the 30th June I had no
commanication with M. Hincks as to raising the money: but Mr.
Bowes informed me that be had made such arrangements three

He never stated to me the

Daun had offered to negotiate the debentures on good terms: in
fact not to charge anything for the business. Mr. Bowes shewed
me a letter from Mr. Wilson or Mr. Duun, 1 won't be sure which.
Tho application to Dunn and Wils(n was for our mutual benefit in
the negotintion of the debentures. 1t was not agreed between
Bowes and myself whbat share Mr. Hincks should have. My
impression and 1 think Mr. DBowes' too, was, to give Mr.
Hiucks whatever he would demand for the job. Some time pre-
vious I had conversation with Mr. Hincks as to the negotiation of
some debentures in England.  Nothing was doue, it was merely a
matter contemplated. We contempluted bhaving Mr. Hiucks’
assistanco frowy the first.  We could not have raised the necessary
amount ourselves. I would not have entered into the arrangement
for & purcbaser if 1 had not had assistance from some person. We
never coutemplated raising the funds ourselves. I had a letter
from Mr. Hincks as to tho negotiation of previous debentures
belonging to myself. They were municipal. I cannot say of
wbut wunicipality. e offcred to negotiate them at one per cent.
I shewed the letter to Mr. Bowes.  Mr. Hincks said the deben-
tures were worth 95 par. payuble in London ; st least hie proposed
that as o limit.

¢ Per Cur.~It was definitely arranged that Mr. Bowes and
myself should purchase the debentures on joint account; it was
hefore this that the application was made to Mr. Dunnand Mr.
Wilson; about a month or two before this. I have a clear recol-
lection of seeivg Mr. Duan’s or Mr. Wilson’s answer, but I cannot
say which, and I may have seen both. This was before the
arsangement was concluded, perhaps a month previous. I cannot
say whether I saw the letters, or leard their contents from Mr,
Bowes. I bad not arranged with Mr., Bowes what Mr. Hincks
was to receive for his assistance. We have had communication
about it, and it was supposcd that Mr. Hincks might require a
third or one-half. When I left Toronto with the letter, I had tho
full belicf that I was to have half of what Mr. Bowes received,
and remained under that impression.

(To be concluded in our next.)

SHORT NOTES OF DECIDED CASES.
By C. Rovixeoy, Esq., Barrister-at-Law, Reporter to the Court.
QUEEN’S BENCH,

Hilary Term, 1858,

In Freamxe v. McNavenres, a debtor bad mortgaged his
personal property, including the stock on his farm, his tools,
bousehold furniture, crops in the ground, &c., and specifying
articles of the most minute and trifling character, all to secure
2 debt very small in proportion to the value of the goods,
and made payable at the expiration of a year. No evidence of
value was given, and the bona fides of the debt was admitted, lut
it was contended at Nisi Priug, and held by thie Court upon motion
for & new trial, that it should have been left to the Jury to say
whether these circumstances were not sufficient to shew that the
assignment was made not mcrely to secure the assignee, but for
the purposcs of the dcbtor, so far a3 regarded the whole or a large
portion of the goods, and to shicld his property from other creditors.

The same ohjcction appeared to the assignment in BALRWELL v.
Beobouk. There the assignor being indebted in a large amount
as indorsee for others, and in a small sum, not excceding £150,
« 