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THE LEAGUE OF NATIONS AND THE
COMING RULE OF LAW

'J
HE movement in favour of a League of Nations
or. m the franker American wording, a League to

enforce Peace, has now gone so far that there is no
:^eed to argue for taking it seriously. Like the
reforms of the Liquor Control Board and nil other
rational reforms, it has enemies or treacherous friends
in the camps of opposite extremes. A ha.^dful of
chauvinists, whose only war ai^n seems to be to make
plunder of

. battered and discredited shining armour
of Prussmnism for their own weur, denounce it with
their shrillest screams as a pacifist fad. A handful
of pacihs^s and serai-pacifi.ts offer their insipid lip-
service with the purpose of taking out all the backbone
and converting a drastic remedy into a futile anodyne
l-.uta cause that has commanded the public support of
such men of action as President Wilson, e> President
laft, and General Smuts, such practical scholars ..nd
publicists as President Lowell of Harvard and Lord
i^ryce, and such a profound and impartial jurist in
the best sense of that, often abused word, as Lord
1 arker, can afford to neglect both extremes.

»^



THK LKACUTK OF NAiroNS

Our piohletii 'iH t<> lay Wowii oonstiuctivt; lim-s for

the working institutionH with which tho general itha

must J)e clothed in order to l)econ»e a power capable

of estublishing a nistored. auipliHed, and efleetiial law

of natiftns on a sure footing. Thf old methods of

custom and voluntary convention sanctioned l>y un-

defined general opinion linvt^ broken down : the new

law demands a seatt. of justice and judgoinent: the

new justice demands organs of counsel to fiiuue its

decrees, and instruments of execution that shall U^

strong, and at need swift, to nuiintain them.

Let it be premised that th»^ foundation of a league

for peace is already laid in the alliance of a score of

free nations against William of (Jermany whose god is

the Prussian State, (Jharles of Austria whose god is

his dynasty, the Magyar oligarchy whose god is racial

supremacy, and the satellite kingdoms and subdued

provinces bound to them for just as long as their

tyranny seenjs to prosper. The strength of <hat

tyranny must l)e broken as the first condition of

making such a pt^aco as will deserve to be secured by

better and more lastinjj covenants than the usual

treaties. There must be no betrayal of o|)pressed

nationalities in the east as the price of restitution in

the west ; restitution which is a matter, not of bargain,

but of plain right.

All this must be settled before we can talk of

receiving the Central Powers as partners or fellow-

workers. Not that their willingness to join a league
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of imtious, UI.I...S.S (ien.m.iy is to Im- Hi... haul of it
(for that is what their „rticial tittomnocs indicate)
i« to be counte<l on. The only kind of partnership
wo ask for or can accept is (,ne in which no sin^do
Power may be .lo.ninant. In the least favourabh.
event a reinforced an.l regularly organize.! lengu...
based on the present n.ilitary anion of the Western
Powers and excluding the f 'entral Powers, would i,t
all ways be a great step in advance, an.l .ir more
ertectual for restraining future aggression than un-
organ..ed alliance or understanuings. Doubt'ess the
Hieal ,s a League embracing a ...orally transformer!
Germany and a group of East European States differingm both moral and n.aterial aspects from the moribund
Austro-Hungarian Empire. But meanwhile the Lea^^ue
need not commana the military power of the wh'ole
world. Enough for our day if it wields so much war-
like strength, and so well organized, as to make defiance
of .t manifestly unpromising. Thus much for the pre-Lmmary conditions. If any one thinks they can be
ch^pensed with or circumvented. I must respectfully

How. then, shall the League of Nations be organized ?
Obv.ot^ly by solemn express convention, a convention
whose binding force must depend on the renouncement
by every party to it. in some measure, of independent
sovereign power, and in particular of the ric^ht to bo
ludge m one's own cause. For the plan of merely
persuasive authority, which any party may obey or
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disregard at his own discretion, has been tried and

found wanting.

Renouncement of sovereignty is still a sticking

point with many publicists : see M. Seignobos in

' The New Europe ' of April 4, They forget that some

renunciation of individual right and discretion is the

foundation of every agreement, public and private,

that is to govern future action. All binding promises,

great or small, restrain the promisor's freedom. That,

indeed, is the essence of promise. No member of the

Postal Union, which includes almost all civilized

governments, is sovereign in the matter of foreign

postal rates. The question for every contracting party

in all forms of contract is whether the portion of

liberty he surrenders is adequately recompensed by

the portion of reward or security he acquires. Rights

cannot be made out of nothing any more than

mechanical work ; as surely as there is no action

without reaction in physics, you cannot create rights

in politics without imposing duties and limiting

freedom of action somewhere. But the right and

liberty of self-defence, it is said, are indefeasible.

Quite true in the last resort, and as much so for one

man as for a society. Nevertheless all civilized laws

keep self-defence within pretty strict bounds, English

law rather specially so.

The first business of a League of Nations is to

secure its members against military aggression. Every

member must pledge itself not to take the law (or

^WW^C^m^i"' ".^ T i^^S^^t



AND THE COMING RULE OF LAW 7

what it deems to he the Jaw) into its own hands
agamst any other, and to aid the others, at need in
case of attack from without. The next duty is to
provide regular and equitable means of settlin-r dis-
putes. Surrender of the liberty to assert one's ekims
by force can only bo in exchange for reasonable
assurance of judgement and justice. Then, the law
of nations itself being at many points uncertain (a
defect common to all bodies of customary rules), there
must follow provision for defining and amending it.
lo carry out these purposes the League will need
some common representative body having authority
to supervise the working of the special organs and
to see that their decisions are respected. Whether
this body should bo armed with power to issue direct
executive commands is a question open to discussion
for the present. I think myself that such power will
come later if it is not granted at first.

The latest and fullest endeavour in this country to
state the lines of a working scheme was made by
Lord Parker in the debate on Lord Parmoor's motion
on March 19, 1918, a debate which, at the time of this
writing, still stands adjourned. Lord Parker's heads
for the agreement that shall constitute the League are
twenty in number, and have been carefully thou-ht
out. (It is useless to consult the press reports Ir
them

;
they are set out only in the official Parlia

mentary Debates.) Space does not admit of copyin-.
them here, or following their exact orde.-, but I shall
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keep thoni in vitiw. Tliey deal very little with

internal regulation; they are a first draft of the

nieiuorandum rather than of the articles, if one may
borrow the language of company law.

First in place and importance comes acknowledge-

iheut—meanint; formal and recorded acknowledge-

ment—of the principle of settling disputes by peaceable

means as binding on all civilized nations. As to the

means, Lord Parker takes a rather peculiar line ; he

would postpone the question of a standing judicial

court as involving excessive difficulties in settling the

representp'^on of ditterent nations, constituting the

tribunal so as to exclude any risk of partiality, and

the like, neither does he propose to compel reference

to the existing tribunal of The Hague. Apparently

Lord Parker would have the League say to its

members :
' It may be a long time before we can

agree on the frame of a permanent court of justice

among nations. For the present you may refer dis-

putes to The Hague, or to any agreed arbitrator you

please, or you may provide a standing machinery

by special ti'eaties between any two or more of you
;

but in one way or another you must all bind your-

selves to seek a peaceable settlement, and seek it in

good faith. That is the fundamental condition of

membership.'

I do not see why Lord Parker's way should not

be a very good way, and I think it would work out

to the general adoption of not njorc than one or two

~
Jill
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types of comprehensive arbitration treaties which in
time, perhaps no lon^^ ti.ne. could be consolidated
mto one general ordinance or convention The
c ifficulties of creating a true Judicial court, however
do not seem to me quite so formidable as they do to'
Lord Parker. For we must remember that the states-
men who con,e together to found the League of Nations
will mean business from the first. Their meeting,
will be a wholly different affair from the Ha.'ue
( ontorence, where the chief aim of one Great Povv.r
was to have as little done as was decently possible
and that of some lesser ones to magnify their own
importance at all co«ts. When difficulties are faced
by capable men not divided on any fundamental
principle, and determined to reach a working agree-
ment, they have already lost half their terror." It is
needless to say to any one accjuainted with the work
of the Peace Conferences of 1899 and 1907 but the
warning may be useful to others, that thei'r consti-
tution and procedure are wholly inapplicable to the
construction of a League of Nations.
As Lord Parker relegates the formation of a standin-^

tribunal to the background, he does not notice the
distmction between a court for 'justiciable' and
a council or board of conciliation for •

non-ju,sticiable '

disputes
;
Mr. Tuft made this prominent ihree ^•ears

ago, ami almost every writer who has handled the
matter seriously recognizes its importance. Lut a
general council of direction is part of Lord Parker's
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plan, and it is easily seen that its functions would
in fact be quasi-judicial, and that it would have to

specialize its work by some committee system for

this and other purposes. It should be noted that

even those schemes which include a formal judicature

have not proposed to give it any immediate power
of enforcing its awards. So Lord Parker's method
is less remote from others than may appear at first

sight.

The League, however organized, would guarantee

its members against acts of war committed against

them by non-members. It would define what should

be considered as acts of war. A nation refusing or

neglecting to take steps for peaceable settlement of

a dispute would be denounced by special resolution

of the Council, and, if a member, would forfeit its

membership. On an act of war being notified by the

Council, the members of the League would be bound
to break off diplomatic relations and commercial
intercourse with the ofl'ending nation. If this does

not suffice, military execution is to be undertaken
on the Council's requisition by specified members of

the League, consisting of the chief military and naval

Powers. (Lord Parker seems rather to glide over the

military problems involved here. Can the necessary

joint action be effectually and promptly taken without

preconcerted measures amounting to the establishment

of a common General Staff? I doubt it. But that

may stand over along with the question of a judicial
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tribunal. Acceptance of the principle is what matters
first.)

Thus Lord Parker's Council would be a body
wielding no small authority. His plan for its con-

stitution is novel and ingenious. 'Each member of
the League should nominate one member of the
Council. But for a special resolution '—that is, a
resolution committing the League to measures of

economic or military coercion—' there should be
required, not only a majority of the members present
and voting, but a majority of the councillors repre-

senting those members of the League mentioned in

the schedule '—the executive Great Powers—'upon
whom will fall the burden of any warlike proceedings.'

This avoids by one bold stroke many troublesome
questions of representation and contribution, and it

may well be that no more exact provision would ever
be needful. For, if the League be once fairly set up
as a working body, it does not seem likely that
dissension within or aggression from without will
come to the point of calling for actual coercion.

Some new divergence of interests capable of breaking
up the League is, no doubt, conceivable. Alliances

are not eternal and constitutions are not infallible,

but, if well made, they may do, as even with all

former imperfections they have done, good service

for a long time. Again, it is certain that, in the event
of the German Empire remaining outside, the methods
which recent disclosures have made familiar would be
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tJiapIoyed to tcini>t meuiliors of the League into

combinatious inconsistent with its objects (but

Lord Parker has not forgotten to provide against

secret agreements) or otherwise to undermine their

mutual confidence. As to this it is only to be observed

that the same arts would no less surely be employed
against an unorganized alliance, and with a better

prospect of success. Even if reduced to a secondary
cL'gi-ee of military power, Germany under continuing

militarist rule would remain capable of giving trouble

in this way. No better counter-check, indeed no other,

than a well-knit league of the law-abiding nations has

been suggested.

Lord Parker will have nothing to do with the most
unwise proposal of the English League of Nations

Society, ' that any civilized State desiring to join the

League shall be admitted to membership '. (The ob-

jectionable clause is modified in that society's own
comment by a half-hearted intimation that the League
wouM have to iudge in every case whether the candidate

was civilized
; but that is not the right word. Modern

Germany is civilized and in some respects <ver-civilized

;

our case is that the Prussian type of civilization is a
thoroughly bad type and not fit for decent company.)
According to Lord Parker, on the contrary, a new
member will be admitted only by special resolution

of the Council, who must be satisfied that the candidate

accepts the fundamental principles, and intends to act

on them, in good faith. That is a frank declaration of
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the only safe way. Hut this .Km-s not lu.vin that the
League would always he u kind of select cluh : 'no
nation could bo permanently excluded from member-
ship, and in course of time we would hope that every
nation would join,'

Also there is Pothing about disarmament in Lord
Parker's plan. Evidently he thinks it cannot be
imposed at first, but must bo left to follow the estab-
lishment of general confidence ; just as in European
society wearing swords wont out of fashion when the
improvement of justice and police had abolished the
fear of highway robbers and suppressed private fight-
ing as distinguished from formal duelling. That,
indeed, survived much longer and yet lingerrin some
countries, but duelling is at any ratu better than
unruly brawling and chance medley. I am wholly of
Lord Parker's mind on this point.

It is thought in some quarters, I am told, that
states of less than the first magnitude might l)e shy
of joining a league of peace, fearing that if they
gave up any portion of absolute sovereignty they
would lose their independence and sink" to beincr
mere protectorates under the Great Powers. This
apprehension does not seem well founded. A Power
such as Denmark or the Netherlands would have
everything to gain by joining. It would be in a far
stronger position to resist external pressure than ever
before, having its independence and freedom from
warlike aggression guaranteed by the whole force of

r
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the League. It would have tor the first time a detinite

right to a voice iii all cominou counsel, not only in

special conventions. An oqual vote in all matters
is not to be expected

; no company tli»t I ever heard
of gives the same voting power to the holder of a
hundred shartM as to the holder of a thousand.

Indeed there must be some provision, by Lord
Parker's method or otherwise, against the Great Powers
or a majority of them being bound on paper by a

combination of minor Powers to some burdensome
course which they disapprove. Certain paper majori-

ties at the Hague Conferences may serve to point the

warning. As for the contrary danger of the Greater

Powers combining to partition the lesser ones, as it

were, into spheres of influence, the answer is that

such a plot could be hatched only by secret agree-

ment, and secret s^reements would be expressly

forbidden by the constitution of the League. But no
materially sufficient number of Great Powers, were
they ever so evilly disposed, would in fact agree. The
present attempt

, of Gernjany, Austria, and Hungary
to compromise on their iniquitous ambitions with

regard to Poland alone are instructive in this respect.

There remains a great object of the League which
Lord Parker has left aside, regarding it apparently

as a matter for later development which need not be

expressly dealt with in the constituent convention

:

the restoration and better definition of the law of

nations. Here Mr. Taft's proposal holds the field.
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The Council of the Leurjue or a sp-cially reinfoioed
committee thereof would |.roeoecl, in a coui-se of
regular confeiences, to frame conclusion.^ in the nature
of provisional orders

; these would he laid hefore the
governments of the constituent Powers and hecome
binding if no dissent were exi^ressed within a stated
time. A lengthy process, it will W caid, and subject
to delays and possible set-backs. It would be so
and so it ought to be. Even within one jurisdiction
a -ood code is not made in a year or two. Given the
framework of secured peace within which the work
could be do.e with fitting deliberation, five years
would be no excessive time to allow for the first

production of definite results, or ten yeai-s for
completion.

Success in accomp'ishiug all or any of the ends fur
wh.ch the League of Peace will be founded assumes
initial good faith, continuing good will, and perse-
verance m currying the business through. That is
no objection at all. For the work will not even
be begun unless the delegates of vhe free nations
meet with such high and serious purpose as to make
sure that these conditions are satisfied. With faith,
courage, and patience it can and will be done.
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